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The Experience of Hallmark Cards Under the FMLA

Excerpts from testimony before the House Education and Workforce Subcommittee on Oversight and Investigations by Hallmark Cards, Inc., June 10, 1997.

During 1996, Hallmark had over 1,900 full-time non-exempt employees take some amount of FMLA leave, out of a total full-time non-exempt population of approximately 8,500. Thus, 23% of Hallmark’s non-exempt employees took FMLA leave. These employees took a total of more than 346,000 hours of FMLA leave. Of this total, almost 273,000 hours (79%) was paid leave —the equivalent of over 130 full-time employees. Hallmark’s paid illness hours increased by approximately 35% from 1993 to 1996, which Hallmark attributes in large part to the FMLA and its interaction with Hallmark’s generous short-term disability (sick pay) policy.

An employee claimed months after taking a four-day absence (at the time of discharge for poor performance and attendance, based on this absence and many other non-FMLA absences) that the four-day absence should have been designated as an FMLA leave. The

employee claimed that the absence was due to a bladder infection, that she had seen a doctor on the third day of her absence, and that she had been given a prescription. According to her supervisors, she had not informed them at the time of her absence that she had had a bladder infection, nor that she had seen a doctor, and she had not followed Hallmark’s policy that employees call in each day that they are absent. This employee had taken prior FMLA leaves and had received prior FMLA notification forms, so she was clearly aware of the FMLA. Nevertheless, she did not indicate that she needed another FMLA leave, nor provide any information regarding her illness at the time of her absence, but waited until she was terminated a few months later to raise the issue. The local office of the DOL told Hallmark that the company should have given her the opportunity when she did allege that this absence was for an FMLA-covered reason to present a medical certification, though it was months after her absence.

Many divisions at Hallmark have traditionally provided employees achieving perfect attendance (defined as missing less than 8 hours of accountable absence during the year) with a lunch or dinner recognizing their achievement, publication of their names in the employee newsletter, and a $50 gift certificate. Many employees at Hallmark work hard to achieve perfect attendance and voluntarily substitute vacation days (non-accountable) for illness days (accountable) in order to maintain their perfect attendance records. Some employees have ten or more consecutive years of perfect attendance, which the company wants to recognize. The perfect attendance recognition would be meaningless for those employees who work to maintain their records if an employee is also recognized who was absent for 12 weeks out of the year, especially when some of the absences are for relatively minor conditions that other employees work through (such as sinus infections). Hallmark has chosen to eliminate the $50 gift certificate previously given to employees with perfect attendance, so that there will not be an argument that people receiving perfect attendance recognition are receiving more pay than people who took FMLA

leaves. Thus, Hallmark has had to eliminate a benefit for deserving employees because of the FMLA, which certainly cannot be what Congress intended in passing the FMLA.
What Hallmark Employees Had to Say
Another unintended cost of FMLA is negative impact on employee morale. Hallmark conducted an employee survey in 1996, in which employees had an opportunity to make anonymous comments on issues of concern to them. Many employees commented on FMLA, and almost all of the employee comments were negative.  Some of the verbatim comments from Hallmark employees on FMLA were:

● Too many people in my department taking advantage of FMLA policy. FMLA is a management nightmare.

● While I cannot prove it, I feel there is way too much abuse of the FMLA policy. The same employees seem to have many occurrences not related to operations or family members. While most people might be off 1 day with a headache or toothache, some stretch it for 4 to 7 days. Others have to do the work and it affects morale and is a large cost to the company.

● FMLA is being abused by certain individuals in the company.

● The FMLA is an incentive for people to miss work due to various things. It is appropriate in some cases, but is highly abused. Causes resentment.

● I recently had an employee on FMLA, and she told me the doctor asked her how long she wanted to be off, and when she responded FMLA was for twelve weeks, he said OK, we will put down three months.

● I think FMLA needs to be looked at a little closer. Too many people are taking advantage of their illnesses trying to milk all they can to stay off a little longer. It affects the people who are here everyday that have to do their work as well as their own. I think FMLA really needs to be withdrawn or procedures need to be changed because it does affect those that are here every day. They get the same treatment as someone who is here every day. It’s not fair.

● FMLA is eating us alive. We must find some way to get control over this system.

● Since the Family Medical Leave Act (FMLA) went into effect, it seems most absences for personal illness fall into this category. In my opinion we don’t have an attendance policy anymore, since these absences are excused. People will continue to abuse the policy until the government changes it to reflect what it should be—serious illness, or serious family illness, not sinus headaches, etc.

● FMLA needs to be changed from its present structure or it will destroy a lot of companies. Barrier: Liberals in Congress who want to expand FMLA before they know how this version works.

● Hallmark’s liberal attendance policy and short-term disability policy, when combined with state and local FMLA laws [sic], seriously decreases our efficiency through increased absenteeism. Hallmark should lobby government to more reasonably define acceptable FMLA absences. We should consider modifying attendance policy and illness pay to discourage the abuse of this well-intended, but poorly executed law.

It is significant that given the chance to make any comments they wanted to Hallmark management in this survey, many employees chose to comment on FMLA, and most of the comments were negative. These unsolicited comments reflect the attitude of many working Americans towards FMLA.

Experiences of Southwest Airlines Under the FMLA
Excerpts from Testimony before the Senate Subcommittee on Children and Families by Libby Sartain, Vice President, People, Southwest Airlines, May 9, 1996.  
Some of our ground employees have learned how to use the law to adjust their work

schedules to earn more while working less. For example, some of our Reservations Agents have applied for FMLA leave for pregnancy and receive intermittent leaves for morning sickness. They call in and request four hours off of work in the morning. They work four hours regular time at the end of their shift and then pick up four or more hours at time and a half for overtime. This is a convenient way to receive more pay without working more hours. To avoid working overtime, many of our employees have asked their physicians to certify that they have ‘serious’ ongoing conditions which allow them to work only eight hours e.g. tendonitis and emotional disorders. It is difficult to substitute other workers or hire more employees in these situations.

Unfortunately, the FMLA has also forced employers to abandon their attendance reward

policies, because the Act prohibits us from successfully administering such policies. At

Southwest Airlines, we have nine labor unions, and with non-contract employees, ten different attendance control policies. Employee productivity is a key factor in our low cost, low fare structure. If employees are not at work, we must make up the difference with overtime or hire more employees. In the past, we have been able to encourage attendance with a perfect attendance reward program. We also have been able to discourage unnecessary absences by effectively maintaining either point or occurrence systems as defined in our collective bargaining agreements and our company guidelines. However, once an employee claims that his or her absence was an FMLA covered absence, it cannot be considered in determining whether the employee is eligible for a perfect attendance award. Because of the problems associated with FMLA, our ‘perfect attendance’ program is now viewed as a farce by those employees who earn the awards without any absences. Our employees who work hard to earn the awards without any absences would be better served if Congress were to address this problem.

While it appears that many physicians are willing to certify virtually any patient requests, many others have refused to fill out the paperwork, tried to charge us or the employee for filling out the paperwork, or even written to our CEO complaining about the excessive administrative requirements.







PAGE  

