Existing Support for Procedural Fairness

Currently there is not a list of comprehensive procedural fairness recommendations that cover all types of competition reviews.  However, there are select recommend best practices related to due process already established and agreed to by many enforcement authorities.  Examples of such best practices are cited below: 
OECD


In March 2005, the OECD issued a Recommendation of the Council on Merger Review.  The OECD Council recommended, in relevant part, the following:

· Merger reviews should be conducted and decisions made in a reasonable and determinable time frame.

· Countries should ensure that the rules, policies, practices, and procedures involved in the merger review process are transparent and publicly available, and that the agencies publish reasoned explanations for decisions to challenge, block, or condition a merger.

· “Merger laws should ensure for procedural fairness for merging parties, including the opportunity for merging parties to obtain sufficient and timely information about material competitive concerns raised by a merger, a meaningful opportunity to respond to such concerns, and the right to seek review by a separate adjudicative body of final adverse enforcement decisions on the legality of a merger.  Such reviews of adverse enforcement decisions should be completed within reasonable time periods.”

· Merging parties should have “the opportunity to consult with competition authorities at key stages of the investigation with respect to any significant legal or practical issues that may arise during the course of an investigation.”

· Merger laws should treat foreign firms no less favorably than domestic firms.

· “The merger review process should provide for the protection of business secrets and other information treated as confidential under the laws of the reviewing jurisdiction that competition authorities obtain from any source and at any stage of the review process.”

ICN
In June 2003, the ICN adopted recommended practices for merger notification procedures, which arose from the Merger Review Working Group.  Section VI, which deals with the conduct of merger investigations, discusses the following relevant issues:

· “Merger investigations should be conducted in a manner that promotes an effective, efficient, transparent and predictable merger review process.”

· “Merger investigation procedures should include opportunities for meetings or discussions between the competition agency and the merging parties at key points in the investigation.”

· “Where investigation periods are not subject to definitive deadlines, procedures should be adopted to ensure that the investigation is completed without undue delay.”

· “Competition agencies should seek to avoid imposing unnecessary or unreasonable costs and burdens on merging parties and third parties in connection with merger investigations.”

· “Merger investigations should be conducted with due regard for applicable legal privileges and related confidentiality doctrines.”

Section VII of the document is entitled “Procedural Fairness” and contains the following relevant recommendations:

· “Procedural fairness should be afforded to merging parties and third parties with a legitimate interest in the merger under review.”

· “Prior to a final adverse enforcement decision on the merits, merging parties should be provided with sufficient and timely information on the facts and the competitive concerns that form the basis for the proposed adverse decision and should have a meaningful opportunity to respond to such concerns.”

· “The competition agency should manage the merger review process to ensure that the process is implemented fairly, efficiently, and consistently.”

· “Merger review systems should provide an opportunity for timely review by a separate adjudicative body of a competition agency’s final adverse decision on the merits of a merger.”

Additionally, Section VIII deals with the issue of transparency by stating that “merger control laws should be applied with a high level of transparency, subject to the appropriate protection of confidential information.”

Finally, Section IX of the recommended practices addresses confidentiality issues through two relevant recommendations:

· “Business secrets and other confidential information received from merging parties and third parties in connection with the merger review process should be subject to appropriate confidentiality protections.”

· “Competition agencies should avoid unnecessary public disclosure of confidential information in public announcements, court or administrative proceedings, decisions, and other communications respecting a pending transaction.”

The ICN also has touched on the issue of transparency in the application of unilateral conduct laws.  The Unilateral Conduct Working Group has issued Recommended Practices for “Dominance/Substantial Market Power Analysis Pursuant to Unilateral Conduct Laws.”  Section IV of the recommended practices states that “agencies should seek to make their dominance/substantial market power assessments transparent, subject to the appropriate protection of confidential information.”  Comment three to the transparency recommended practice notes that “when agencies make information pertaining to a dominance/substantial market power assessment publicly available, they should provide for the protection of confidential information.”

Free Trade Agreement
The pending Free Trade Agreement between the United States and South Korea contains a chapter on competition matters.  Article 16.1 of the FTA addresses due process issues.  For instance, the article states:

· 16.1.2:  “The enforcement policy of each Party’s authorities responsible for the enforcement of such laws is to treat persons who are not persons of the Party no less favorably than persons of the Party in like circumstances, and each Party’s authorities intend to maintain this policy.”

· 16.1.3:  “Each Party shall ensure that a respondent in an administrative hearing convened to determine whether conduct violates its competition laws or what administrative sanctions or remedies should be ordered for violation of such laws is afforded the opportunity to present evidence in its defense and to be heard in the hearing.  In particular, each Party shall ensure that the respondent has a reasonable opportunity to cross-examine any witnesses or other persons who testify in the hearing and to review and rebut the evidence and any other collected information on which the determination may be based.”

· 16.1.4:  “Each Party shall provide persons subject to the imposition of a sanction or remedy for violation of its competition laws with the opportunity to seek review of the sanction or remedy in a court of that Party.”

· 16.1.5:  “Each Party shall provide its authorities responsible for the enforcement of its national competition laws with the authority to resolve their administrative or civil enforcement actions by mutual agreement with the subject of the enforcement action . . . .”

· 16.1.6:  “Each Party shall publish rules of procedure for administrative hearings convened to determine whether conduct violates its competition laws or what administrative sanctions or remedies should be ordered for violation of such laws.  These rules shall include procedures for introducing evidence in such proceedings, which shall apply equally to all parties to the proceeding.”

APEC
The Asia-Pacific Economic Cooperation (APEC) has issued Principles to Enhance Competition and Regulatory Reform, which touch on issues of due process.  The non-discrimination principle, for instance, states that economies should apply competition and regulatory principles in a manner that does not discriminate among foreign or domestic entities.  The Principles further state that economies should have “transparency in policies and rules, and in their implementation.”  Finally, the Principles urge member economies to “take practical steps” to “improve the transparency of policy objectives and the way rules are administered.”

APEC-OECD
APEC and OECD have issued an “Integrated Checklist on Regulatory Reform,” which was approved by the organizations in 2005.  Item C11 of the Checklist deals with competition policy and asks the extent to which firms and individuals “have access to (i) the Competition Authority to become apprised of the case against them and to make their views known, and (ii) to the relevant court(s) or tribunal(s) to appeal decisions of the Competition Authority or seek compensation for damages suffered as a result of conduct contrary to the domestic competition law.”  

The commentary to Item C11 is instructive.  It states:

“This item addresses due process. It is important that firms and individuals whose conduct is being investigated, or who may have been adversely affected by anti-competitive conduct, have an opportunity to make their views known to the Competition Authority in a timely fashion.  Direct access to the judicial system also can provide an important safeguard by exercising a disciplining influence on competition authorities who will be aware that their decisions may be scrutinized in a public forum.  To be effective, appeal procedures and rights of private access to the courts have to permit decisions to be made in a timely manner.  Rights of private access also can provide parties to a dispute that is largely private in nature with an opportunity to settle their dispute where the competition authority cannot justify allocating scarce enforcement resources to the matter.”
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