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INTRODUCTION

In the rule under review (“Repurchase Rule”), respondent Securities and
Exchange Commission (“Commission” or “SEC”) adopted enhanced disclosure
requirements for issuers (and affiliated purchasers) subject to reporting
requirements under the Securities Exchange Act of 1934 (“Exchange Act”) that
repurchase shares of the issuer’s stock. Share Repurchase Disclosure
Modernization, Rel. No. 34-97424 (May 3, 2023), 88 Fed. Reg. 36002 (June 1,
2023). Since 2003, such issuers have been required to disclose share repurchase
data, aggregated by month, in periodic reports filed with the Commission. In the
years that followed, the Commission requested public comment concerning the
adequacy of those disclosures and, in response to a directive from Congress,
Commission staff studied the effects of repurchases on investment and economic
growth. Then, in 2021, the Commission issued a proposed rule calling for
enhanced disclosure, requesting comments during a 45-day comment period that
was subsequently extended by another 44 days. And the Commission considered
all comments received at any point between the proposed rule’s publication on the
Commission’s website and the adoption of the Repurchase Rule.

After considering the more than 170 unique and 3,200 form comment letters
received, along with other materials and submissions, the Commission adopted the

Repurchase Rule on May 3, 2023. Among other things, the rule requires reporting
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issuers to disclose, in quarterly and semi-annual reports, daily share repurchase
data and the “objectives or rationales” of the corresponding repurchase. In
promulgating the rule, the Commission extensively analyzed its costs, benefits, and
overall economic effects, concluding that the rule is likely to benefit investors
while imposing only limited and justified costs, and that it may have positive
overall effects on efficiency, competition, and capital formation.

Despite this modest amendment to existing disclosure requirements,
petitioners erroneously characterize the Repurchase Rule as an unjustified attack
on repurchases themselves that is allegedly driven by the sole aim of exposing
repurchases intended to increase executive compensation. The Commission’s
actual rationale for adopting the rule is clear, reasonable, and supported by
substantial evidence: whether a particular repurchase is undertaken to maximize
shareholder value or for other reasons, the rule’s required disclosure will help
investors assess the repurchase and its impact on the value of the issuer and its
securities.

Petitioners also argue that the required disclosure of a repurchase’s
“objectives or rationales” fails strict scrutiny and thus violates the First
Amendment. But petitioners apply the wrong test, as courts have long held that
securities regulations are subject to lesser scrutiny. Because the challenged

requirement solicits purely factual and uncontroversial information about
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repurchases, it is subject to review under Zauderer v. Olffice of Disciplinary
Counsel of Supreme Court of Ohio, 471 U.S. 626 (1985). It passes muster under
that standard and would withstand even heightened scrutiny.

Petitioners further misapply governing precedent in arguing that a required
disclosure is non-factual if it might reflect subjective opinion and controversial if it
relates to a topic of public debate. Indeed, in NetChoice, L.L.C. v. Paxton, 49 F.4th
439 (5th Cir. 2022), this Court applied Zauderer review to a Texas law requiring
social media platforms to disclose the “reason” for moderation decisions—a
disclosure that would reflect the platform’s subjective opinion and a topic that is
undisputedly a subject of public debate. Id. at 485. The disclosure here fits even
more clearly within the Zauderer framework, as it concerns the objectives or
rationales for purely commercial securities transactions.

Finally, although petitioner Chamber of Commerce of the United States of
America (“Chamber”) submitted six comment letters and met with Commissioners
and staff five times over the course of nearly a year, petitioners claim that the
Commission should have given them even more time to comment on the proposed
rule. But the comment period—initially 45 days and then extended by another 44
days—is more than sufficient under the relevant precedent, and nothing more was

required. Moreover, the Commission considered all comments submitted before
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adoption, and petitioners fail to substantiate their claim that they could not fully
respond within the time provided.
COUNTERSTATEMENT OF JURISDICTION

The Commission issued the Repurchase Rule under the Exchange Act and
the Investment Company Act of 1940 (“Investment Company Act”). R.178.! This
Court has jurisdiction under Section 43(a) of the Investment Company Act over
petitioners’ timely filed petitions for review. 15 U.S.C. § 80a-42(a).

COUNTERSTATEMENT OF THE ISSUES

1. Whether the Repurchase Rule, which requires issuers that undertake a
share repurchase to disclose certain information about the repurchase, complies
with the First Amendment.

2. Whether the Commission reasonably considered the rule’s potential
costs, benefits, and economic effects.

3. Whether the comment period, which exceeded the amount of time
courts have indicated is generally sufficient to elicit meaningful comment,
complied with the Administrative Procedure Act, and, in any event, any purported

deficiency was harmless.

L “R. ” refers to the page number in the Repurchase Rule. While the Repurchase
Rule release on the Commission’s website has been repaginated to conform with
the Federal Register, petitioners’ brief and record excerpts use the original
pagination. For consistency, citations here reference the original pagination.

4
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COUNTERSTATEMENT OF THE CASE
A. Background

1. Information regarding an issuer’s share repurchases is
important for investors.

In a share repurchase, or “buyback,” an issuer repurchases shares of its own
stock. R.12-13. Share repurchases, typically enacted through open market
transactions, are common, and their impact on the securities markets is significant.
R.13. In 2021, for example, U.S.-listed companies repurchased about $950 billion
of their shares. /d.

An issuer’s repurchases “can be efficient and aligned with shareholder value
maximization.” R.110. Repurchases are commonly used to return capital to
investors and can have tax and other advantages over dividends. R.13-14. Other
reasons include signaling management’s view that the stock is undervalued,
deploying excess cash in the absence of better investment opportunities,
readjusting the issuer’s capital structure, and providing stock price support when
selling pressure is high. R.13-14, 110-12. There is also evidence “that
opportunistic insider behavior and agency conflicts, rather than firm value
maximization, can motivate repurchases.” R.112. This can occur where executive

compensation or certain accounting metrics are tied to the issuer’s share price.

R.14-15, 22-23, 112.
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Because of the implications of an issuer’s decision to repurchase shares,
“[i]Jnformation about past repurchases is valuable to investors” in assessing the
issuer and its shares. R.107. Information that allows investors to understand the
purpose of a repurchase is significant whether the repurchase is undertaken to
maximize sharecholder value or for other reasons. R.107-10, 119, 127

2. Existing disclosure requirements provide limited
information about share repurchases.

This is not the first time that the Commission has adopted a rule requiring
share repurchase disclosures. In 2003, the Commission adopted a rule “to enhance
the transparency of ... repurchases,” which the Commission concluded would,
among other things, “allow investors to make better-informed investment
decisions” and “bolster investor confidence in [the] securities markets.” Purchases
of Certain Equity Securities by the Issuer and Others, Rel. No. 33-8335 (Nov. 10,
2003), 68 Fed. Reg. 64952 (Nov. 17, 2003). Under that rule, issuers must disclose
in their periodic filings information including the total number of shares
repurchased each month, the average price paid per share, and information about
share repurchase plans or programs. See R.5-6.2

In 2016, the Commission issued a concept release addressing certain

business and financial disclosures, including share-repurchase disclosure, and

2 Certain information regarding share repurchases is also required to be disclosed
in issuer financial statements. R.5 n.6.
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requested comments on whether the Commission should “require more granular
information” about share repurchases. Business and Financial Disclosure
Required by Regulation S-K, Rel. No. 33-10064 (Apr. 13, 2016), 81 Fed. Reg.
23915 (Apr. 22, 2016). A number of commenters recommended enhancing those
requirements. See, e.g., Share Repurchase Disclosure Modernization, Rel. No. 34-
93783, at 9, 23 (Dec. 15, 2021), 87 Fed. Reg. 8443 (Feb. 15, 2022) (“Proposed
Rule”). In January 2020, Congress directed Commission staff to study, among
other things, the history and effects of non-financial issuers repurchasing their
securities and the effects of those repurchases on investment, corporate leverage,
and economic growth. See Response to Congress: Negative Net Equity Issuance
(Dec. 23, 2020), https://www.sec.gov/files/negative-net-equity-issuance-dec-
2020.pdf.

B.  Proceedings before the Commission

1. Proposed Rule and comment period.

On December 15, 2021, the Commission proposed enhancements to share-
repurchase disclosure requirements. The Commission explained that, particularly
with share repurchases increasing, investors could benefit from enhanced
repurchase disclosures that would “help address ... information asymmetries”
between issuers and investors. Proposed Rule at 10. Among other things, the

Proposed Rule was intended to help investors “[b]etter understand the extent of an
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issuer’s activity in the market” and “an issuer’s motivation for its share
repurchases.” Id. To that end, the Proposed Rule would have required issuers to
report certain repurchase data within one business day of the repurchase and to
disclose the objective or rationale for share repurchases in their periodic filings.
Id. at 13, 22.

The Commission requested that comments on the Proposed Rule be
submitted by April 1, 2022—45 days after it was published in the Federal Register
and 107 days after it was published on the Commission’s website. Proposed
Rule at 1. On October 7, 2022, the Commission reopened the comment period for
14 additional days because certain comments were potentially affected by a
technological error in an online form. Resubmission of Comments and Reopening
of Comment Periods for Several Rulemaking Releases Due to a Technological
Error in Receiving Certain Comments, Rel. No. 34-96005 (Oct. 7, 2022), 87 Fed.
Reg. 63016 (Oct. 18, 2022) (“First Reopening”). The Commission did not restrict
comments during the reopening to the resubmission of comments affected by the
technological error. Id. at 4.

On December 7, 2022, the Commission again reopened the comment period
for 30 additional days after Congress enacted a new share repurchase excise tax in
the Inflation Reduction Act of 2022 (“Inflation Reduction Act”), Pub. L. 117-169,

136 Stat. 1818 (2022), which was signed into law after the Proposed Rule was
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issued. Reopening of Comment Period for Share Repurchase Disclosure
Modernization, Rel. No. 34-96458 (Dec. 7, 2022), 87 Fed. Reg. 75975 (Dec. 12,
2022) (“Second Reopening”). Again, the Commission did not restrict comments
during the reopening to any specific topic. /d. at 7-8.

In total, the comment period for the Proposed Rule was 89 days, after which
the Commission concluded that “an additional extension of the comment period
[was not] necessary.” R.8. The Commission received and considered over 170
unique and 3,200 form comment letters, including six from the Chamber. 1d.; see
Admin. Dkt. 26, 68, 70, 107, 136, 168.

2. Adoption of the Repurchase Rule.

The Commission adopted the Repurchase Rule on May 3, 2023. The
Commission found that because “issuers repurchase shares for multiple reasons,”
“an investor’s ability to assess the impact of a given repurchase depends in part on
having the information necessary to evaluate the purposes for which the repurchase
was undertaken.” R.19, 22. As the Commission observed, “an issuer’s purpose in
undertaking a particular repurchase is significant information that can aid investors
in assessing the repurchase, including its purposes and impacts on the firm and the
issuer’s value.” R.79-80. The Commission thus concluded that “[c]urrent
repurchase disclosure requirements, which do not require the issuer to provide

quantitative daily repurchase information or state the objectives or rationales for its
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repurchases and are reported in the aggregate at the monthly level, provide
investors with insufficient insight into the efficiency, purposes, and impacts of an
issuer’s share repurchases,” which “frustrates the ability of investors to separate
out and assess the different motivations and impacts of share repurchases.” R.19-
20. Having “determined that additional disclosures are needed to remedy these
market failures,” the Commission adopted the rule “to improve the information
investors receive to better assess the efficiency of, and motives behind, an issuer
repurchase.” R.20-21.

The rule requires issuers to disclose daily share repurchase data to “assist
investors in understanding the purposes and effects of repurchases.” R.25, 44-45.
However, in a change from the Proposed Rule, and in response to comments, such
disclosures are not required to be made within one business day of the repurchase,
but instead must be made in quarterly or semi-annual filings. Id. “For example,”
the Commission explained, “these data will help investors to identify repurchases
undertaken close in time to the date on which an accounting measure, such as
[earnings per share], is likely to trigger other effects,” whereas “[iJn many cases,
repurchase data aggregated at the monthly level would not be sufficiently detailed
to shed light on these patterns.” R.25. The Repurchase Rule also requires issuers

to disclose “[t]he objectives or rationales for each repurchase plan or program” in

10
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order “to improve the ability of investors to assess the shareholder value
implications of the issuer’s repurchase policy.” R.74-75, 127.

In promulgating the rule, the Commission examined the market baseline; the
rule’s benefits and costs; the rule’s effects on efficiency, competition, and capital
formation; and reasonable alternatives to the rule. R.97-155. The Commission
explained that it anticipated that the rule “will give rise to benefits by strengthening
investor protection, improving market efficiency, and facilitating capital
formation,” and that it “expect[s] that the [rule] may have positive overall effects
on ... competition.” R.119, 143. The Commission found that cost concerns raised
by some commenters would be greatly “alleviated,” and in some cases “largely
eliminated,” by the change in frequency of disclosures from daily to periodic.
R.139-40.

STANDARD OF REVIEW
Under the Administrative Procedure Act (“APA”), the rule may be set aside

99 ¢¢

only if “arbitrary [or] capricious,” “contrary to constitutional right,” or “without
observance of procedure required by law.” 5 U.S.C. § 706(2)(A), (B), (D). “The
findings of the Commission as to the facts, if supported by substantial evidence,
are conclusive.” 15 U.S.C. § 78y(a)(4); 15 U.S.C. § 80a-42(a). Substantial

evidence is “more than a scintilla, less than a preponderance, and is such relevant

evidence as a reasonable mind might accept as adequate to support a conclusion.”

11
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Boeta v. FAA, 831 F.3d 636, 641 (5th Cir. 2016) (cleaned up). Legal questions are
reviewed de novo. 1d.
SUMMARY OF ARGUMENT

1. The Repurchase Rule’s requirement that issuers who undertake a
repurchase disclose its “objectives and rationales” complies with the First
Amendment. Petitioners mistakenly assume that this requirement is subject to
strict-scrutiny review like content-based, non-commercial mandated disclosures
that compel expression of a particular viewpoint. But disclosures in the
commercial context—and pursuant to securities regulations in particular—are
subject to limited First Amendment scrutiny. Because a repurchase’s aim is purely
factual and uncontroversial information, its required disclosure is subject to review
under Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio, 471
U.S. 626 (1985). And the disclosure requirement here passes muster under that—
or any—Ilevel of scrutiny: the reason for a particular repurchase is significant
information for investors assessing the repurchase and what it means for valuing
the issuer’s stock, and disclosing that information directly advances the
Commission’s well-established interests in investor and market protection.

2. The Commission engaged in a thorough, reasoned analysis of the
rule’s costs, benefits, and economic effects. Petitioners’ scattershot attempts to

find contradictions or holes in the Commission’s analysis are largely predicated on

12
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mischaracterizations of the Commission’s statements, which reflect sound analysis
that satisfies all statutory requirements.

3. The Commission provided a sufficient opportunity for comment. The
initial 45-day comment period exceeded the 30 days generally recognized as
sufficient to elicit meaningful comment, and the Commission nearly doubled that
amount for a total of 89 days. And the comment period did elicit meaningful
comment, resulting in the submission of thousands of comments, including six
from the Chamber, which suggested a change in the reporting frequency required
under the rule that the Commission adopted. In any event, any deficiency was
harmless to petitioners. They received notice of the proposal when it was
published on the Commission’s website—two months before it was published in
the Federal Register—and the Chamber met with Commissioners and staff twice
during that time (and three more times thereafter). Moreover, the Commission
considered all comments submitted between publication on the Commission’s
website and the rule’s adoption.

ARGUMENT

I. The Repurchase Rule complies with the First Amendment.

In this pre-enforcement, facial challenge, petitioners argue that requiring
issuers to disclose the “objectives or rationales” of repurchases violates the First

Amendment. Br.21-34. But they mistakenly assume that disclosure requirements

13
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presumptively “trigger[] strict scrutiny” (id. 22), while their own authority makes
clear that such a presumption applies only to “content-based” restrictions on
“noncommercial” speech (Nat'l Inst. of Fam. & Life Advocs. v. Becerra
(“NIFLA”), 138 S. Ct. 2361, 2371, 2374 (2018)) that are “nothing like” the
content-neutral, commercial disclosure requirements of the rule (303 Creative v.
Elenis, 143 S. Ct. 2298, 2318 (2023)). See Br. 22 (conceding that “more
deferential scrutiny” applies to “mandatory disclosures of neutral commercial
facts”). In any event, the rule passes muster under the appropriate—or any—Ievel
of scrutiny.

A.  The rule is analyzed under Zauderer.

Courts have long recognized that “regulation of the exchange of information
regarding securities is subject only to limited First Amendment scrutiny.” SEC v.
Wall St. Pub. Inst., Inc., 851 F.2d 365, 373 (D.C. Cir. 1988). That is because
“[s]peech relating to the purchase and sale of securities ... forms a distinct
category of communications in which the government’s power to regulate is at
least as broad as with respect to the general rubric of commercial speech.” Id.; see
Full Value Advisors, LLC v. SEC, 633 F.3d 1101, 1109 (D.C. Cir. 2011); see also
Paris Adult Theatre I v. Slaton, 413 U.S. 49, 64 (1973); Ohralik v. Ohio State Bar
Ass’n, 436 U.S. 447, 456 (1978); Dun & Bradstreet, Inc. v. Greenmoss Builders,

Inc, 472 U.S. 749, 758 n.5 (1985).

14



Case: 23-60255 Document: 63 Page: 28 Date Filed: 08/09/2023

Commercial speech “merits only a limited measure of protection,
commensurate with its subordinate position in the scale of First Amendment
values, allowing modes of regulation that might be impermissible in the realm of
noncommercial expression.” Pub. Citizen Inc. v. La. Att’y Disciplinary Bd., 632
F.3d 212, 217-18 (5th Cir. 2011) (cleaned up); Centr. Hudson Gas & Elect. Corp.
v. Pub. Serv. Comm’n of N.Y, 447 U.S. 557, 562-63 (1980) (“The Constitution ...
accords a lesser protection to commercial speech than to other constitutionally
guaranteed expression.”). As this Court has explained, “unlike other areas of First
Amendment protection, the commercial speech doctrine is concerned primarily
with the level and quality of information reaching the listener.” Dunagin v. City of
Oxford, 718 F.2d 738, 752 (5th Cir. 1983).

Even within the commercial speech context there are “material differences
between disclosure requirements and outright prohibitions on speech”; the former
warrant lesser scrutiny than the latter. Zauderer, 471 U.S. at 650; see Riley v. Nat’l
Fed’n of the Blind, 487 U.S. 781, 796 n.9 (1988) (observing, in reference to
securities regulations, that “[pJurely commercial speech is more susceptible to
compelled disclosure requirements’). Applying that level of scrutiny, Zauderer
upheld a requirement that compelled the disclosure of “purely factual and

uncontroversial information” about a commercial endeavor. 471 U.S. at 650-51.

15
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Petitioners erroneously argue that the disclosure at issue here is “not
commercial speech” because it does not “propose[] a commercial transaction.” Br.
27. Such transactional proposals merely represent one type of commercial speech,
which the Court has defined more broadly as encompassing “expression related
solely to the economic interests of the speaker and its audience.” Central Hudson,
447 U.S. at 561 (1980); White Buffalo Ventures, LLC v. University of Texas at
Austin, 420 F.3d 366, 374 (5th Cir. 2005) (same). As discussed, “the exchange of
information about securities” is subject to regulation as commercial speech.
Ohralik, 436 U.S. at 456; supra 14; see also United States v. Wenger, 427 F.3d
840, 848 (10th Cir. 2005) (non-transactional securities disclosures are commercial
speech). The disclosure at issue here is thus reviewed under Zauderer.?

1. The rule requires “purely factual” disclosure.

As the Commission found, and petitioners concede, issuers engage in
repurchases for many reasons, and the actual objectives or rationales for a

particular repurchase—for example, returning excess capital to shareholders or

3 In the decision petitioners cite, Serafine v. Branaman, 810 F.3d 354 (5th Cir.
2016), this Court employed a narrower definition of commercial speech in
distinguishing speech proposing an economic transaction from “speech for profit
in the form of psychological services. Id. at 365. But that decision did not
address, much less cast doubt upon, Central Hudson’s broader definition of
commercial speech, which this Court has continued to apply. See, e.g., White
Buffalo, 420 F.3d at 374; Express Oil Change, LLC v. Miss. Bd. of Licensure, 916
F.3d 483,487 n.2 (5th Cir. 2019).

b
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providing short-term price support for the issuer’s stock—is significant
information for investors evaluating the issuer, its securities, and the repurchase.
See supra 5-6, 9. The disclosure of this information thus concerns purely factual
information about specific market activity in which an issuer has engaged.
Comparable factual disclosures about the purpose of commercial activity are
required under countless regulations.*

Petitioners miss the point when they assert that “[a] company’s reason for
repurchasing its stock is not a rote fact” but rather “the company’s subjective
opinion about the business benefits of its actions and the market’s estimation of its
stock price.” Br. 24. Nothing in the rule requires issuers to opine on the merits of
a share repurchase, the issuer’s stock price, or any other topic; the rule is directed
only at the factual disclosure of a particular repurchase’s purpose. To be sure, in
disclosing that factual information, the issuer may choose language that reflects a
subjective opinion. For example, if an issuer discloses that it undertook a
repurchase “to stabilize the price” of its shares (Br. 7), that disclosure may reflect

the issuer’s opinion as to the “correct” price of its shares. But that possibility does

*+See, e.g., 17 C.F.R. § 227.201(i) (“purpose”); 17 C.F.R. § 229.10(e)(1)(1)(C)
(“reasons”); 17 C.F.R. § 229.303(b) (“reasons”); 17 C.F.R. § 229.407(h) (“why”);
17 C.F.R. § 229.1006(a) (“purposes”); 17 C.F.R. § 240.13d-101 (“purpose or
purposes”); 17 C.F.R. § 22.17(c)(2)(i1) (“reasons”).

17
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not make it any less factual that the issuer undertook the repurchase to achieve the
stated objective.

Indeed, the factual nature of the disclosure here is even more apparent than
in NetChoice, 49 F.4th 439—which petitioners ignore—where this Court
concluded that a commercial activity’s purpose is factual information under
Zauderer. NetChoice involved a First Amendment challenge to a Texas statute
requiring, among other things, that social media platforms “explain their content
removal decisions” by notifying users of “the reason the content was removed.”

Id. at 485 (first quote); Tex. Bus. & Com. Code § 120.103(a)(1) (second quote).
This Court held that the law “require[d] commercial enterprises to disclose ‘purely
factual and uncontroversial information’ about their services,” which “is controlled
by the Supreme Court’s decision in Zauderer.” 49 F.4th at 485; accord NetChoice,
LLCv. Florida, 34 F.4th 1196, 1227 (11th Cir. 2022) (applying Zauderer to a
Florida statute requiring disclosure of the “rationale” for moderation decisions).

This case presents an even stronger basis to apply Zauderer, as the
disclosure does not concern decisions made in moderating online expression.
Rather, issuers must merely disclose, in periodic reports that they are already
required to file, the aim of certain securities transactions. Moreover, the purported
connection to subjective opinion here—where the disclosure concerns purely

commercial securities transactions—is more attenuated than in NetChoice, where

18
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the disclosures conveyed subjective opinions about what content the platform
believed should be excluded (e.g., the view that violent content is unacceptable)
and why the platform believed that specific online posts qualified as prohibited
content (e.g., the moderators viewed a particular statement as violent). Because
this Court has already held that such disclosures are purely factual under Zauderer,
the same is necessarily true of the more modest requirement here.

2. The disclosure is uncontroversial.

Petitioners also misperceive the rule’s disclosure requirement when they
argue that “stock buybacks have recently become one of the most controversial
corporate decisions today.” Br. 25-26 (cleaned up). The rule does not require
issuers to wade into that debate; it applies to issuers that have already undertaken a
repurchase and requires them to disclose the objectives or rationales for only that
particular repurchase. Such disclosure of the reason for regulated market activity
is “non-ideological” in nature (Nat’l Ass’n of Mfrs. (“NAM”) v. SEC, 800 F.3d 518,
530 (D.C. Cir. 2015)) and does not force an issuer to take “sides in a heated
political controversy” (CTIA — The Wireless Ass’n v. City of Berkeley, 928 F.3d
832, 845 (9th Cir. 2019)). Thus, it is not “controversial within the meaning of
Zauderer.” Id.

Whether the broader practice of share repurchases could be viewed as

controversial is beside the point. Even if true, that topic is nowhere near as
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controversial as the public debate regarding social media companies’ moderation
policies, which is the broader context in which this Court applied Zauderer in
NetChoice. Indeed, Zauderer itself involved restrictions on commercial speech

299

“‘link[ed] ... to a current public debate’” (regarding the health hazards of a
contraceptive device), which the Court held did not alter its analysis. 471 U.S. at
637 n.7 (quoting Central Hudson, 447 U.S. at 563).

B. The rule satisfies Zauderer.

Under Zauderer, a required disclosure does not violate the First Amendment
if it 1s “reasonably related to a legitimate state interest” and not “unjustified or
unduly burdensome” in a way that “chill[s] protected commercial speech.”
NetChoice, 49 F.4th at 485; Zauderer, 471 U.S. at 651. This test is animated by
the principle that required disclosure in the commercial context “furthers, rather
than hinders, the First Amendment goal of the discovery of truth and contributes to
the efficiency of the ‘marketplace of ideas.”” N.Y. State Rest. Ass'nv. N.Y.C. Bd.
of Health, 556 F.3d 114, 132 (2d Cir. 2009). The rule satisfies this standard.

1. The disclosure requirement is reasonably related to a
legitimate government interest.

The Commission undeniably has legitimate interests in “strengthening
investor protection, improving market efficiency, and facilitating capital
formation.” R.119; see also Wenger, 427 F.3d at 850-51 (recognizing “the

government’s interest in promoting open capital markets”). As the Commission

20
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found, “uncertainty” exists among investors as to how to interpret share
repurchases, which reflects a “market failure” that may “reduc[e] investor
confidence and market liquidity.” R.18-19. But “[t]he current reporting regime ...
fails to provide enough detail for investors to draw informed conclusions about the
purposes and effects of many repurchases.” R.20. Disclosure of the purpose of a
repurchase, the Commission found, will provide investors with “significant
information that can aid investors in assessing the repurchase” and the “issuer’s
value.” R.79-80. This goes to the heart of the Commission’s mission, and
petitioners do not claim otherwise; nor do they offer any basis to disregard the
Commission’s informed judgment about the importance of such disclosure to the
market. See Wall St. Pub. Inst., 851 F.2d at 373 (“In areas ... like securities
dealing ... we do not believe the Constitution requires the judiciary to weigh the
relative merits of particular regulatory objectives that impinge upon
communications occurring within the umbrella of an overall regulatory scheme.”).
Instead, petitioners erroneously assert that the disclosure requirement is
“concededly” based on a “purely hypothetical” concern “that managers conduct
improperly motivated buybacks.” Br. 30; see also Kothari and Overdahl Amici Br.
5-14. There is nothing hypothetical about the value to investors of knowing a
repurchase’s rationale; indeed, petitioners concede the “signal” that repurchases

send to the market about the issuer (Br. at 7), and the quality and credibility of that
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signal is enhanced by the required disclosure. And petitioners ignore that the rule
is also designed to address “informational asymmetries” concerning “the issuer and
its future prospects” that impact even “efficient repurchases” that have no
opportunistic motivation. R.24; see infra 37-38.

Nor is the disclosure requirement undermined because it also addresses the
concern that some repurchases may be motivated by executive self-interest. The
Commission found (and petitioners do not dispute) that existing research
demonstrates that “personal benefit may be a factor in determining whether to
undertake a share repurchase” and that, even when it is not a factor, the
“uncertainty” alone has a negative impact on “investors who are attempting to
assess the efficiency of, and information conveyed by, any given repurchase by a
particular issuer.” R.17-18, 22-23.

There is likewise no merit to petitioners’ argument that the disclosure
requirement is not “reasonably related” to these concerns. For one thing, their
argument that disclosure should be required only for “those likely to commit
misconduct” (Br. 32) ignores that the required disclosure advances important
interests that do not concern the potential for opportunism. Nor do petitioners
grapple with the Commission’s undisputed finding that, where no opportunistic
motivation exists, investors benefit when such a motivation can be ruled out. As

the Commission explained, this is comparable “to disclosure requirements for
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potentially self-interested financial advisors where disclosure allows a client to
take into account the possibility of a conflict” of interest. R.24 (cleaned up). And
even so, the Commission need not select the “least restrictive means” to address a
problem, but rather must take an approach that is “reasonably related” to it.
Zauderer, 471 U.S. at 651 n.14.°

Petitioners also incorrectly assert that “the Commission admitted it is
‘unclear’ how much valuable information additional disclosures would reveal
‘above and beyond’ what is already available.” Br. 30. The Commission
repeatedly described how the required “disclosures will allow investors to better
evaluate ... the efficiency, purposes, and impacts of issuer repurchases” (R.21);
what the Commission said is “unclear” is the potential for disclosure of otherwise-
undisclosed “sensitive information” to competitors, which the Commission
properly evaluated in its economic analysis. R.134.

Finally, petitioners err in claiming that the rule’s focus on repurchases
instead of other corporate decisions is “curiously narrow” for “discovering issuers’

9 ¢

true value.” Br. 32. The rule’s purpose is not to reveal issuers’ “true value,” but to

> Petitioners also argue that shareholders can “bring derivative suits—a solution the
Commission itself touts”—to address executive misconduct. Br. 32. The
Commission’s point was not that derivative suits are a substitute for enhanced
disclosure, but that “to the extent that the disclosure raises the risk of sharecholder
litigation that is not frivolous, the threat of litigation may serve as a disciplinary
mechanism that curtails inefficient managerial behavior.” R.136 n.477.
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“improve the information investors receive” about repurchases in order to
“enhance[e] the ability of investors to assess the efficiency, purposes, and impacts
of issuer repurchases” and thus facilitate “more informed investment decisions.”
R.21, 90. Petitioners point to nothing that indicates that the rule cannot achieve
that goal without additional disclosures concerning decisions “to issue dividends,
to make significant capital investments, or to not repurchase stock.” Br. 33. Nor is
a disclosure requirement infirm even if “under-inclusive”; in the commercial
speech context, “governments are entitled to attack problems piecemeal.”
Zauderer, 471 U.S. at 651 n.14.

2. The disclosure requirement is not “unjustified or unduly
burdensome.”

Contrary to petitioners’ focus on purported financial and other business costs
(Br. 31), the Zauderer analysis does not concern “economic[] or operations
burdens” that disclosure requirements might impose; the question is instead
whether requirements “unduly burden (or chill) protected speech and thereby
intrude on an entity’s First Amendment speech rights.” NetChoice, 49 F.4th at 486
(cleaned up).

No such burden is imposed here: the requirement does not limit what issuers
can say, impede their ability to speak about the repurchase, or “drown[] out [an
issuer’s] own message.” NIFLA, 138 S. Ct. at 2378; Am. Hosp. Ass'n v. Azar, 983

F.3d 528, 541 (D.C. Cir. 2020) (“To prevail in a First Amendment challenge, ...
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the [challenger] must demonstrate a burden on speech.”). Moreover, by allowing
issuers to make the disclosure in their own words, rather than requiring them to use
government-mandated language, the rule gives issuers the flexibility to tailor the
disclosures to their “individual circumstances.” Milavetz, Gallop & Milavetz, P.A.
v. United States, 559 U.S. 229, 252, (2010).

Petitioners argue that the disclosure of “objectives or rationales” will
“impl[y] that repurchases are inherently suspect actions requiring a special
justification.” Br. 31. But this contradicts their repeated statement that the
disclosure will show “ordinary business decisions undertaken for the good of
shareholders” (id.), and they have no basis to suggest that the disclosure is
inherently stigmatizing. Such a proposition is not supported by the case on which
they rely, NAM v. SEC, which did not even apply the “unduly burdensome”
element of the Zauderer standard. 800 F.3d at 530. There, the court struck down a
portion of a rule it described as requiring a company “to confess blood on its
hands” by “tell[ing] consumers that its products are ethically tainted.” Id. Here,
by contrast, issuers are not required to convey a negative, government-drafted
message confessing moral bankruptcy but merely to disclose the aim of a

repurchase in their own words.
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C. The rule would survive more exacting scrutiny.

1. The rule satisfies Central Hudson.

Even if Zauderer did not apply, “commercial speech enjoys lesser,
intermediate-scrutiny constitutional protection” under the “framework established
in Central Hudson.” RTM Media L.L.C. v. City of Houston, 584 F.3d 220, 224 (5th
Cir. 2009). Contrary to petitioners’ claim (Br. 26-27), where a commercial
disclosure requirement “does not fall within ... Zauderer, ... Central Hudson is the
appropriate standard.” R.J. Reynolds Tobacco Co. v. FDA, 696 F.3d 1205, 1217
(D.C. Cir. 2012), rev’d in part on other grounds, Am. Meat Inst. v. Dep’t of Agric,
760 F.3d 18, 23 (D.C. Cir. 2014); see also Zauderer, 471 U.S. at 637 (“Central
Hudson” applies to “[w]hatever else the category of commercial speech may
encompass”).

In Central Hudson, the Court held that a restriction on commercial speech is
permissible if it “directly advances” a “substantial” governmental interest and is
“not more extensive than is necessary to serve that interest.” 447 U.S. at 566. This
standard does not require that a restriction be the “single best disposition” or “least
restrictive means” of achieving that end, but rather requires a “fit” between the
“ends and the means” that is “reasonable” and “in proportion to the interest

served.” Board of Trs. of the State Univ. of N.Y. v. Fox, 492 U.S. 469, 480 (1989).
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The Commission’s interests in strengthening investor protection, improving
market efficiency, and facilitating capital formation (see supra 20-21) are more
than substantial, and petitioners do not argue otherwise. Requiring disclosure of a
repurchase’s aim “directly advances” those interests by addressing a market failure
that affects investors’ ability to assess repurchases, and there is a “reasonable” fit
between ends and means that is “in proportion to the interest served.” Fox, 492
U.S. at 480. The rule’s modest requirements, in service of the Commission’s
important regulatory goals, would thus withstand such scrutiny.

2. Petitioners are wrong in arguing that Central Hudson is

inapplicable and, in any event, misstate what strict scrutiny
would require.

Commercial disclosures do not lose their character as “commercial speech”
or receive more than the “limited measure of protection” afforded to such speech
(Pub. Citizen Inc., 632 F.3d at 217) simply because they do not qualify as “purely
factual and uncontroversial” under Zauderer. Petitioners offer no justification for
subjecting such disclosures to higher scrutiny than “outright prohibitions on
[commercial] speech” or treating them like compelled speech mandates that
“prescribe what shall be orthodox in politics, nationalism, religion, or other matters
of opinion or force citizens to confess by word or act their faith therein.”

Zauderer, 471 U.S. at 650-51. Nor do petitioners cite a single case applying strict

scrutiny to a disclosure requirement that, as here, is content-neutral and “related
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solely to the economic interests of the speaker and its audience.” Central Hudson,
447 U.S. at 561.°

The cases on which petitioners do rely (Br. 21-22) only underscore the
distinction between the disclosure requirement here and compelled speech
mandates that are subject to strict scrutiny. In 303 Creative, the Court struck down
a statute compelling “pure speech” on “a question of political and religious
significance,” the “very purpose” of which was “to excise certain ideas or
viewpoints from the public dialogue.” 143 S. Ct. at 2312, 2318, 2340. The Court
held that such a restriction is “nothing like” the “commercial” speech to which
Zauderer applies. Id. at 2318. In NIFLA, which evaluated a requirement that
health clinics opposed to abortion “inform women how they can obtain state-
subsidized abortions” from other providers, the Court similarly distinguished such
“content-based laws that regulate ... noncommercial speech” from commercial

disclosure requirements. 138 S. Ct. at 2371, 2374.

6 Petitioners cite dicta from the split decision in Discount Tobacco City & Lottery,
Inc. v. United States, but the court there held that the challenged requirement
satisfied Zauderer and did not apply strict scrutiny. 674 F.3d 509, 554 (6th Cir.
2012). And that dicta was based on a decision that did not consider Central
Hudson, but applied strict scrutiny instead of Zauderer to a requirement that video-
game makers label certain games with the “subjective and highly controversial
message ... that the game’s content is sexually explicit” per the government’s
definition. Ent’t Software Ass 'n v. Blagojevich, 469 F.3d 641, 652 (7th Cir. 2006).
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The other cases petitioners cite similarly address content-based restrictions
on purely expressive, noncommercial speech. See Hurley v. Irish-Am. Gay,
Lesbian & Bisexual Grp., 515 U.S. 557, 573 (1995) (requirement forced parade
organizers to “alter the expressive content of their parade” by including expression
of ““a particular point of view” on the “unqualified social acceptance of gays and
lesbians™); Pac. Gas & Elec. Co. v. Public Utils. Comm’n, 475 U.S. 1, 13 (1986)
(requirement “discriminate[d] on the basis of the viewpoints of the selected
speakers” and forced “appellant to associate with speech with which appellant may
disagree,” including “political messages™); Wooley v. Maynard, 430 U.S. 705, 715
(1977) (statute forced individuals to “use their private property as a ‘mobile
billboard’ for the State’s ideological message” that they found “morally
objectionable™).’

By contrast, the “objectives or rationales” disclosure is content-neutral, as it
does not “restrict expression because of its message, its ideas, its subject matter, or
its content” (NIFLA, 138 S. Ct. at 2371) (cleaned up) but rather applies without
regard to the specifics of the information to be disclosed. And it is not designed

“to excise certain ideas or viewpoints from the public dialog” (303 Creative, 143 S.

" Nor is petitioners” argument supported by the two Ninth Circuit decisions they
cite (Br. 25), which concerned warning labels forcing food manufacturers to label
products with disparaging messages whose factual accuracy was itself in
significant doubt.
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Ct. at 2340) or to force issuers to propound an “ideological message” (Wooley, 430
U.S. at 715) or “particular point of view” (Hurley, 515 U.S. at 573) favored by the
government. Instead, the disclosure concerns “information regarding securities”
and is thus subject to lesser scrutiny. Wall St. Pub. Inst., 851 F.2d at 373; see also
Central Hudson, 447 U.S. at 561.

Moreover, petitioners misstate the standard for strict scrutiny in suggesting
that the rule is not “narrowly tailored to serve compelling state interests.” Br. 22.
“In order to survive First Amendment strict scrutiny, a content neutral restriction
on speech must be narrowly tailored to a significant state interest and must leave
open ample alternative channels of communication.” Justice For All v. Faulkner,
410 F.3d 760, 769 (5th Cir. 2005). As discussed, the requirement here is content-
neutral (see supra 29-30), and petitioners do not argue otherwise. The rule also
does not limit any alternative channels of communication: issuers make the
disclosure in their own words and are not restricted from conveying any
information about the repurchase (or anything else). And petitioners’ only
arguments as to the tailoring of the rule stand (and fall) on their misconception of
its purpose and scope (see supra 21-24).

D. The First Amendment challenge does not implicate any other
disclosure requirements of the rule.

Petitioners err in arguing that the Court would be required to vacate the

rule’s quantitative data disclosure requirement if they were successful in their First
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Amendment challenge to the “objectives and rationales” disclosure requirement.
The Commission assessed the two requirements independently and concluded
that—while investors will benefit most from both disclosure categories in
combination—the quantitative data disclosure on its own “will assist investors in
understanding the purposes and effects of repurchases” (R.25) by “providing
important disclosures that address the informational deficiencies in current
reporting that we have identified” (R.45). See also R.45 (“Investors will be able to
use the granular daily quantitative data to evaluate an issuer’s repurchases in more
detail, including in the context of other point-in-time disclosures, such as executive
compensation and financial statement disclosures.”). And the Commission
assessed the costs and benefits specific to the quantitative data disclosure
requirements. R.24-27, 135-40. That the Commission found that investors would
benefit from the combination of this disclosure with the “objectives and rationales”
disclosure does not render the quantitative data disclosure requirement unjustified
on its own.

Furthermore, the Commission expressly determined that “[i]f any of the
provisions of [the rule] is held to be invalid, such invalidity shall not affect other
provisions ... that can be given effect without the invalid provision or application.”
R.97. Because “a Court should adhere to the text of [a] severability or

nonseverability clause,” Barr v. Am. Ass’n of Political Consultants, 140 S. Ct.
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2335, 2349 (2020), any remedy for a finding that the “objectives and rationales”
disclosure requirement is unlawful should be limited to that requirement.

II. The Commission reasonably considered the rule’s costs, benefits, and
overall economic effects.

The Commission conducted a reasonable analysis of the rule’s likely
economic effects, considering affected parties (R.99-102); the economic baseline
(R.102-19); benefits (R.119-33); costs (R.133-43); efficiency, competition, and
capital formation (R.143-46); and reasonable alternatives (R.146-55). In so doing,
the Commission complied with its obligations both to consider whether the rule
“will promote efficiency, competition, and capital formation” (15 U.S.C. §§ 78c(f),
80a-2(c); see also 15 U.S.C. § 78w(a)(2)) and to conduct a “reasonable and
reasonably explained” analysis, “which is all the APA requires.” Huawei Techs.
USA, Inc. v. FCC, 2 F.4th 421, 452 (5th Cir. 2021) (cleaned up).

A.  The Commission’s qualitative analysis was reasonable.

While the Commission must conduct an economic analysis in promulgating
a rule, that duty “does not necessarily require a precise cost-benefit analysis.”
Nasdagq Stock Mkt. LLC v. SEC, 34 F.4th 1105, 1111 (D.C. Cir. 2022).
Accordingly, “the Commission need not base its every action upon empirical data,
and may reasonably conduct a general analysis based on informed conjecture.” Id.
And when the Commission “[does] not have the data necessary to quantify”

economic effects, its “discussion of unquantifiable [economic effects] fulfills its
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statutory obligation,” Lindeen v. SEC, 825 F.3d 646, 658 (D.C. Cir. 2016), as it
need only make “a reasonable predictive judgment based on the evidence it ha[s],”
FCC v. Prometheus Radio Project, 141 S. Ct. 1150, 1160 (2021).

In line with these principles, the Commission surveyed all available data,
including the studies identified by commenters, and, “wherever possible, attempted
to quantify the economic effects expected from™ the rule. R.98. Because the
Commission found that “many” of the “economic effects” of the rule “cannot be
quantified,” however, “much of the [economic analysis] remains qualitative in
nature.” R.97-98. Contrary to petitioners’ suggestion (Br. 41), the Commission
explained that the basis for that determination was the limited data available as a
result of current disclosure requirements, among other complicating factors. R.104
& n.390.

Petitioners do not dispute that existing data is limited or point to any data
that the Commission failed to consider; they instead complain (Br. 40-41) that the
Commission did not follow the Chamber’s recommendation to conduct new
studies that the petitioners contend might produce useful data. But “[t]he APA
imposes no general obligation on agencies to conduct or commission their own
empirical or statistical studies” (Prometheus Radio, 141 S. Ct. at 1160), and the
Commission reasonably conducted the qualitative analysis that was warranted.

Because petitioners do not “identify any specific [data]” already available that the
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Commission should have used, “simply criticiz[ing] the [Commission] for not
obtaining and evaluating more data” fails to undermine the Commission’s analysis.
Nat’l Ass’n for Surface Finishing v. EPA, 795 F.3d 1, 12 (D.C. Cir. 2015), see
Chamber of Com. of U.S. v. SEC, 412 F.3d 133, 142 (D.C. Cir. 2005) (“The
Commission’s decision not to do an empirical study does not make [the resulting
decision] an unreasoned decision.”).

B. The Commission reasonably identified the rule’s potential costs.

Petitioners muster only two (meritless) objections to the Commission’s
comprehensive analysis (R.133-43) of the rule’s potential costs. Petitioners first
claim that the Commission “did not try to estimate the magnitude” of the costs of
“the loss of economically efficient buybacks and increased litigation costs for
issuers.” Br. 41. But the Commission did just that: after discussing those and
other potential costs, the Commission rejected the notion that there would be “a
large cost impact ... on each individual issuer” and found that such costs “may be
only incremental because issuers are already reporting share purchases by month in
their periodic reports.” R.45, 137. With respect to specific cost concerns raised in

connection with the proposed daily reporting frequency, the Commission found

8 Although petitioners suggest that the Commission erred in not responding to the
Chamber’s study suggestions, “[c]Jomments . . . require response[] only if they
raise points which, if true and which, if adopted, would require a change in an
agency’s proposed rule,” and recommending a potential study does not reach that
threshold. Huawei, 2 F.4th at 449, 454.

34



Case: 23-60255 Document: 63 Page: 48 Date Filed: 08/09/2023

that such costs—including potential “inefficient changes to ... repurchase
programs”—will “considerably decrease” and be “significantly more modest” after
the change to periodic reporting. R.137, 139. The Commission also found that the
“legal costs” of compliance “should be relatively modest” because periodic
reporting will allow ample time for obtaining and verifying the data. R.137-38.
Because petitioners do “not identify relevant cost data the agency ignored,” their
challenge fails. Huawei, 2 F.4th at 453.

Petitioners also incorrectly argue (Br. 41-44) that, while the Commission
gave “a dollar estimate of certain direct costs of preparing the disclosures,” the
Commission failed to “take those estimates into account when weighing the Rule’s
costs and benefits.” The Commission explicitly considered these direct costs in its
economic analysis, citing the specific analysis that petitioners reference (R.133 &
n.469) and evaluated the potential impacts of those costs on different issuers
(R.136-37). The Commission also determined that “the direct costs of preparing
disclosures ... will likely be relatively small.” R.175.

C. The Commission reasonably identified the rule’s benefits.

1. The Commission explained that the rule will strengthen
investor protection, improve market efficiency, and
facilitate capital formation.

To begin, the Commission found that the Repurchase Rule will enable

investors “to value the issuer’s securities more accurately, resulting in better
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informed investment decisions.” R.119. Specifically, as the Commission
explained, the required disclosures will “remedy ... market failures” that currently
“frustrate[] the ability of investors to separate out and assess the different
motivations and impacts of share repurchases.” R.20. “Information about past
repurchases is valuable to investors™ in assessing an issuer and its securities, the
Commission observed, and the “more comprehensive and disaggregated, granular
information” provided under the rule “should be useful to investors in inferring the
management’s evolving beliefs about the company’s underlying value and, in
conjunction with other disclosures, improving price discovery.” R.107, 109.
Investors can use the information to gain “clearer insights into how and why the
issuers undertake repurchases and the extent to which they are related to temporary
undervaluation of issuer shares, temporary cash windfalls that cannot be deployed
to positive-net present value (NPV) investment projects, or other objectives.”
R.109.

The Commission also found that the rule will help investors “better evaluate
whether a share repurchase was intended to increase the value of the firm” or,
alternatively, “represented an inefficient deployment of capital, such as by either
providing additional compensation to management or impacting accounting
metrics in ways that were not intended to increase overall firm value.” R.21. The

Commission found that the structure of some executive compensation packages, as
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well as the relationship between certain “accounting targets” on “promotion,
retention, or creditor preferences,” can create the “opportunity” and “incentives”
for repurchases, and after considering available studies, concluded that “personal
benefit may be a factor in determining whether to undertake a share repurchase.”
R.17, 23, 50, 54.

The Commission determined that the required disclosures “will serve to alert
investors” to situations in which repurchases may be motivated by managerial self-
interest. R.18. And even when repurchases are aimed at enhancing shareholder
value, the disclosures will help the market avoid uncertainty about the issuers’
motivations. As the Commission found, “investors cannot currently be certain that
any given repurchase in fact conveys information about the issuer’s fundamental
value,” and “this uncertainty” can “have adverse effects on investors and markets”
by “reduc[ing] the credibility of ... signals” sent by efficient repurchases. R.22-
23; see supra 20-21.

Finally, the Commission found that the rule will help “overcome” certain
additional “informational asymmetries between issuers and their managers on the
one hand and investors on the other.” R.20. As the Commission explained, “even
efficient repurchases have the potential to negatively affect investor confidence”
because “issuers ... repurchasing their own securities ... will typically have

significantly more, as well as more detailed, information about the issuer and its
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future prospects” than investors. R.24, 50. This can make investors “more
reluctant to trade” because of concerns that a repurchase was made “while the
relevant decision makers are aware of material nonpublic information.” R.24.
While current aggregate reporting requirements “[i]n many instances ... may not
be precise enough to reveal patterns in repurchases” to this effect, the disclosures
required by the rule will be able to “reveal patterns” between repurchase plans and
“the release of material nonpublic information by the issuer,” which investors can
“consider ... in making future investment decisions with respect to a given issuer,”
“thereby increasing investor confidence.” R.21, 25-26, 50.

2. Petitioners’ arguments are premised on their misperception

that the rule is intended solely to expose opportunistic
repurchases.

Petitioners’ claim that the Commission failed to substantiate the rule’s
benefits rests on their erroneous assumption that its sole purpose is “to ferret out
improperly motivated buybacks.” Br. 43. The Commission found that the rule’s
“information benefits are not limited to instances where share repurchases are not
aligned with shareholder value maximization.” R.127 (emphasis added). As the
Commission explained, the rule’s disclosures will help investors “value the issuer’s
securities more accurately, resulting in better informed investment decisions,”
whether or not a particular repurchase is motivated by opportunism. R.119; see

supra 21-22, 36-38.
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Petitioners thus miss the point when they claim that the Commission failed
to show that “improperly motivated buybacks regularly occur” in “significant
numbers” (Br. 43-44), as the rule was explicitly not premised on that notion.
Indeed, the Commission addressed this misconception directly, observing that such
a view “misconstrue[s] the nature of the concern” the rule seeks to address. R.17.
“[1I]t 1s not necessary to find that opportunism drives the timing of most issuer
share repurchases,” the Commission explained—or that it is “the only, or even the
most important, factor”—*“to conclude that it is appropriate for investors to have
more useful information about such repurchases.” R.17-18.

3. The Commission substantiated its conclusions concerning
the potential for opportunistic behavior.

Petitioners similarly err in asserting that the Commission “never
substantiated the threshold proposition that improperly motivated buybacks are
actually a problem.” Br. 43. The “problem” addressed by the rule is not rampant
opportunism, but that investors currently lack sufficient information to assess
repurchases, which is significant market activity bearing on the value of issuers
and their shares. See supra 5-6, 9-10, 21-24, 36-38. As discussed, the potential for
opportunistic repurchases is one subset of that issue, as to which the Commission
found that there are opportunities for repurchases to benefit management

personally, there is “evidence that some repurchases do so” (R.23) and that, even

39



Case: 23-60255 Document: 63 Page: 53 Date Filed: 08/09/2023

when repurchases are not motivated by opportunistic reasons, investors can be
negatively impacted by uncertainty over whether that is so. See supra 5-6, 22, 37.

4. The Commission appropriately considered the impact of the
Rule 10b5-1 amendments.

There is likewise no basis for petitioners’ argument (Br. 45-47) that the
Commission “ignore[d]” whether recent amendments to Rule 10b5-1 concerning
trading by insiders “obviated the need” for the disclosures required by the
Repurchase Rule. See Insider Trading Arrangements and Related Disclosures,
Rel. No. 33-11138 (Dec. 14, 2022), 87 Fed. Reg. 80362 (Dec. 29, 2022) (“Insider
Trading Rule”). The Insider Trading Rule provisions identified by petitioners
concern stock trading by insiders, not share repurchases by issuers. And whether
insiders engage in personal trading based on material nonpublic information does
not bear on whether they use issuer repurchases to reach salary incentive targets or
whether the issuer is making repurchases in light of material nonpublic
information. Moreover, the Commission expressly considered the Insider Trading
Rule where it is in fact relevant to the Repurchase Rule—an issuer’s adoption and
termination of Rule 10b5-1 trading arrangements —and adopted Item 408(d),
which the Commission found is “[c]onsistent with” the Insider Trading Rule.

R.90.
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5. The Commission’s analysis of information asymmetries
addressed by the rule is sound.

Multiple errors underlie petitioners’ assertion (Br. 47-54) that the
Commission “failed to substantiate the Rule’s purported benefit of reducing
information asymmetries between issuers and investors.” See also Kothari and
Overdahl Amici Br. 13-14. For one thing, petitioners identify a phantom
contradiction (Br. 48-49) between the Commission’s finding that investors will
gain information benefits from the rule and its finding that issuers will face
“relatively modest” indirect costs from the risk that the disclosures might “reveal|]
significant proprietary information ... above and beyond competitive information
that may be revealed by other disclosures.” R.134. That disclosed information
may be of low competitive significance to issuers does not preclude that
information from being significant to investors assessing a particular issuer and
repurchase.

Petitioners also incorrectly claim that the Commission found the “objectives
and rationales” disclosure unjustified because investors can already infer that
information and will get little specificity from the disclosure. Br. 30, 49. What the
Commission actually said is that the benefits of the disclosure “could be limited” in
specific situations (R.128) and that the possibility of those isolated occurrences
does not undermine the justifications for the Rule. R.52 (while “these kinds of

informed conclusions based on existing quarterly data are possible, existing
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disclosures are inadequate to provide investors with the information needed to fully
understand the actual impact of a repurchase”); R.78 (“disagree[ing]” with notion
that issuers will provide “boilerplate disclosure” instead of “sufficiently detailed
information to evaluate an issuer’s repurchase”). For the same reason, petitioners’
assertion (Br. 49-50) that the Commission’s “only” “defense” of the disclosure
requirement was that it would provide standardized disclosures is incorrect.

6. The Commission reasonably evaluated the risk that the
required disclosures could overwhelm investors.

The Commission concluded that the required disclosures would not “result
in an overload of information for investors” and that the change from the proposed
next-day reporting to periodic reporting “should significantly reduce these
concerns.” R.55. The Commission also found that the data tagging required by the
rule will allow “investors and other market participants ... to collate ... daily data
to another level of detail to suit their level of sophistication.” R.56. And the
Commission found that the “newly available data may incentivize intermediaries,
such as investment advisers, to develop the capacity to analyze the data and
provide their analysis to retail or other clients.” Id.

Petitioners contend that retail investors will not know what data to look for
and thus will not benefit from the ability to collate data. Br. 51. But retail
investors (like all investors) already have access to share repurchase data under the

current disclosure regime, and the Commission reasonably found that retail
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investors will “incrementally benefit from” access to additional data. R.55, 126-
27. Moreover, petitioners ignore the Commission’s reasonable explanation of how
the data tags will allow retail investors to access useful data “to suit their level of
sophistication”: such investors can easily sort the data to find “the precise timing
of repurchases” in the past and compare them to corporate events—for example, to
find “whether repurchases occur before or after release of material nonpublic
information.” R.55. The Commission also found that retail investors will likely
“benefit indirectly from the use of structured disclosure by other parties.” R.132.°

Petitioners further claim it is “even worse” that retail investors may gain
insight from intermediaries processing the data because that will mean they lack
“equal access” to the data and gain “no benefit over current conditions.” Br. 51.
This does not follow: the Commission explained in depth how the disclosures will
provide a wealth of information not currently available (R.55-56), so

intermediaries (like investment advisors) processing that data will be able to

 Amici Kothari and Overdahl complain that the rule did not impose a materiality
standard. But the Commission reasonably rejected that approach because “in many
cases it is not only the amount, but also the timing of, repurchases that makes them
informative to investors™; “[a]ssessments of materiality for every repurchase
conducted by the issuer would add significant costs”; and “limiting disclosures to a
volume threshold, such as relatively large aggregate daily purchases, whether a set
one percent figure or otherwise, could encourage issuers that prefer to avoid
disclosure to inefficiently divide their planned transactions over multiple days or

weeks.” R.56, 149-50.
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provide a more accurate assessment. Nor did the Commission ever state that the
disclosure “is of use only to investors who can afford sophisticated
intermediaries,” as petitioners claim (Br. 51); as discussed, the Commission found
that retail investors can benefit directly from the disclosures and indirectly through
intermediaries as well as others, like media analysts. R.55-56, 126-27, 132 &
n.467. And, as the Commission concluded, the adoption of periodic, rather than
daily, disclosures should “mitigate” any advantage enjoyed by those with “greater
capacity to quickly analyze information about daily repurchases.” R.56.

7. The Commission reasonably considered whether reducing

information asymmetries will disincentivize information
collection.

Petitioners erroneously argue (Br. 52-54) that the Commission “ignored ...
whether reducing asymmetries disincentivizes information collection,” causing
“investors to lose more informational benefits from disclosures than they gain.”
The Commission rejected the premise of this argument: in response to the
contention that “some level of asymmetric information” is needed to provide
information-collection incentives, the Commission explained that such
asymmetries will remain from the “delay in the timing of the disclosure of the
issuer’s repurchase trades,” the issuer’s “revelation of significant aspects of the
repurchase program rather than ... the entirety of its private information,” and

investors’ disparate “disclosure processing costs” and “analysis of[ ] public
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disclosures.” R.122-23 & n.445. And the Commission found that “the decrease in
information asymmetry as a result of the amended disclosure requirements would
benefit investors, facilitating better informed investment decisions.” R.122.1°

C. The Commission reasonably assessed the effect of the share
repurchase excise tax.

The Inflation Reduction Act, which was signed into law after the Proposed
Rule was published, imposes a one-percent excise tax on share repurchases by
covered corporations. R.104-05. Commission staff analyzed the potential
economic effects of the tax and drafted a memorandum (“Staff Memorandum”)
that was added to the comment file on December 7, 2022. Admin. Dkt. 182. The
Commission reopened the comment period for 30 days, starting on December 12,
2022, to allow the submission of comments related to the excise tax or any other
issue. Second Reopening 7-8.

The Commission then “reexamine[d] [its] approach[]” in light of the excise

tax. Portland Cement Ass’'n v. EPA, 665 F.3d 177, 187 (D.C. Cir. 2011). After

10Tn claiming that the rule is “against public policy because it will decrease choice
available to investors without any compelling justification,” amicus Investor
Choice Advocates Network not only overlooks the rule’s benefits but also fails to
show that the Commission ignored a comment or used flawed reasoning. The
Commission considered the “potential indirect cost” that the rule “may potentially
discourage some issuers from repurchases that would otherwise be optimal for
sharcholder value,” but found that, even so, the rule will allow investors to make
“better informed investment decisions” overall, in addition to its other benefits.
R.119, 134. The public-policy argument of the amici States fails for similar
reasons.
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considering all comments and the Staff Memorandum, the Commission concluded
that “the effects of the excise tax are not expected to change the direction and the
qualitative nature of the economic effects of the [rule],” and do not “meaningfully
affect the rationale for the [rule].” R.8, 107. The Commission found that the
excise tax could reduce the number of repurchases overall, but the effect of such a
decline would not be “meaningfully different from a decline in repurchase activity
for other reasons, such as a change in market conditions” and thus had been
accounted for in the Commission’s broader analysis. R.106. The Commission also
found that a decline in repurchases would not affect the benefits of the disclosure
concerning the repurchases that will occur, and that such disclosures “may be even

99 ¢¢

more important” “when corporate repurchase decisions carry a new potential cost
to shareholder value, in the form of an excise tax.” Id. Accordingly, the
Commission concluded, “the underlying rationale for the rule—informing
investors in a more comprehensive fashion about the repurchase decisions of
issuers that do continue to conduct repurchases—remains applicable.” Id.
Petitioners argue that, because some fixed costs would remain static if
repurchases decrease due to the excise tax, the rule’s overall benefits would
necessarily decrease more than its overall costs. Br. 55. But the Commission

considered that concept and expressly factored it into its analysis, determining that

if repurchases decline, the Commission expects only “the portion of costs and
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benefits that scales with the level of repurchases”—that is, the non-fixed costs and
benefits—*“to decrease.” R.107 (emphasis added) (citing analysis in Staff
Memorandum that “the variable portion of the direct costs” may decrease while “a
fixed component” remains, such that “fixed costs ... may comprise a larger portion
of the costs”) (Staff Memorandum at 11-12).

Petitioners next contend that the Commission ran afoul of Business
Roundtable v. SEC, 647 F.3d 1144, 1150 (D.C. Cir. 2011), because the Staff
Memorandum it considered purportedly failed to “hazard a guess” or make “tough
choices” on certain issues. Petitioners point to staff’s statements that if
repurchases decline, (1) certain fixed benefits of the rule “may remain” and (2) the
excise tax is “equally likely” to “decrease repurchases across the board” rather than
have “disproportionate impacts on ‘opportunistic’ versus ‘optimal’ repurchases.”
But petitioners misinterpret Business Roundtable, which concerned the
circumstances in which agencies must express a view on “which of ... competing
estimates is most plausible” or “correct.” Id. Petitioners do not cite any competing
data on either issue that staff, let alone the Commission, failed to consider.

Petitioners also do not explain how additional data concerning the excise tax
would be significant given the Commission’s conclusion that a decline in
repurchases because of the excise tax would not be “meaningfully different” than

declines for other reasons already factored into the Commission’s analysis. Nor is
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it problematic for agencies to express uncertainty; to the contrary, “when an
agency’s decision is primarily predictive, ...[courts] require only that the agency
acknowledge factual uncertainties and identify the considerations it found
persuasive.” Azar, 983 F.3d at 536. And petitioners’ characterizations of the staff
analysis are, in any event, incorrect: the view that two possible scenarios are
“equally likely” to occur is a definitive conclusion, and staff concluded that “the
information benefits” of the disclosures “about the rationale for share repurchases
and the [issuer’s] policies ... are likely to have a fixed component” that would
remain if repurchases decline. Staff Memorandum at 11.

Finally, petitioners mistakenly claim (Br. 57-58) that, because the Staff
Memorandum considered the effects of the excise tax on the Proposed Rule, the
Commission failed to account for the changes in the Repurchase Rule that
“materially decreased both the benefits and the costs of the Rule.” While the
Commission considered the analysis of staff as well as commenters, the
Commission conducted its own analysis of the impact of the excise tax on the
Repurchase Rule and the rule’s costs and benefits (R.104-07); evaluated the
impacts of the changes from the Proposed Rule (see, e.g., R.119-43); and, as
discussed, determined that the excise tax would not have a unique impact on those
costs and benefits compared to other market conditions considered by the

Commission (R.107).
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D. The Commission reasonably evaluated the rule’s overall
economic effects.

In challenging the Commission’s broader economic analysis, petitioners
seize on a typo in the release (Br. 58-59), which states that a discussion of certain
mitigating factors could be found in Section V.C.1, when that discussion is actually
a few pages later in V.C.2. R.139-40 (cost of “inefficient reductions in share
repurchases” mitigated by the change to periodic reporting, which will impose
“more modest” costs on issuers, leading to “far fewer” inefficient reductions than
the proposal). Petitioners do not challenge that analysis, which is not impacted by
the typo.

Petitioners next argue (Br. 59) that, in stating that the change to periodic
reporting would ““significantly alleviate” any loss of efficient repurchases as
“compared to the proposal,” the Commission failed to consider the current
baseline. But the Commission did so, concluding that “a potential indirect cost of
the [rule] is the possibility that issuers inefficiently decrease repurchases.” R.146.
And in the statement petitioners cite, the Commission responded to “[s]everal
commenters” who “asserted that the proposed daily repurchase disclosures ... may
encourage issuers to act inefficiently to mitigate the negative consequences of daily
disclosure.” R.32. The Commission did not err in explaining how the changes
made to the rule alleviated those concerns. And after taking those costs (and

others) into account, the Commission found that the rule “may have positive
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overall effects on efficiency, competition, and capital formation” compared to the
baseline of existing disclosure requirements. R.143.

Petitioners also mistakenly argue (Br. 59) that the Commission failed to
“account for the direct costs of completing the disclosures or other identified
indirect costs, such as the exposure of proprietary information.” See also Kothari
and Overdahl Amici Br. 15-16. The Commission considered the “direct
(compliance-related) costs to compile and report” the data, concluding that they
“may be considerable in the aggregate” but that there “is not necessarily going to
be a large cost impact ... on each individual issuer.” R.133, 137. The Commission
also considered numerous “indirect costs,” including “the risk of sharing sensitive
information,” which it found would “be relatively modest for most issuers,” and, as
to the “revelation of the issuer’s repurchase strategy to other traders,” would be
“largely eliminated” by the change to periodic disclosures. R.134, 139-40 &
n.485.

Finally, petitioners assert (Br. 60) that when the Commission found that the
rule “could result in adverse effects on competition” for smaller issuers (R.146),
the Commission was required to find that these adverse effects were “necessary or
appropriate” in furtherance of the purposes of the Exchange Act. But petitioners
misunderstand the governing statute, which provides that “[t]he Commission ...

shall not adopt any ... rule ... which would impose a burden on competition not
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necessary or appropriate in furtherance of the purposes of this chapter.” Exchange
Act Section 23(a)(2), 15 U.S.C. § 78w(a)(2). The Commission did not find that the
Repurchase Rule burdens competition; to the contrary, the Commission concluded
that “we expect that the [rule] may have positive overall effects on ...
competition.” R.143. No additional justification was required.!!

E. The Commission complied with all other statutory requirements
in promulgating the rule.

There is no merit to the claim by amicus Manhattan Institute that the
Commission lacks statutory authority to require issuers to disclose share
repurchase information. Among other statutory bases, Section 13(a) of the
Exchange Act provides the Commission with express authority to “prescribe, as
necessary or appropriate for the proper protection of investors and to insure fair

99 ¢¢

dealing in the security,” “rules and regulations” concerning the disclosures issuers

are required to make in their periodic and annual reports. 15 U.S.C. § 78m(a)."?

"' Amici Kothari and Overdahl claim that the Commission failed to explain why it
rejected commenters’ proposal that it avoid imposing certain costs of mandatory
disclosure by instead “providing interpretive guidance” on certain issues. Admin.
Dkt. 70. But the Commission explained that the adoption of periodic (rather than
next-day) disclosure would mitigate those costs (supra 34-35).

12 The Commission also has general rulemaking authority under Section 23(a) to
implement the provisions of the Exchange Act, as well as specific rulemaking
authority regarding disclosures by issuers under Section 12, which work in concert
with Section 13(a)(1). Other provisions cited by the Commission as statutory
authority (R.178) concern specific aspects of the rule; for example, the citations to
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Indeed, Manhattan Institute acknowledges the applicability of this provision, but
pivots to the merits argument that the rule is unjustified based on the arguments
that “[p]etitioners have well explained” (Manhattan Inst. Amicus Br. 8-9), which
have already been refuted, or new arguments that were not presented to the
Commission in comments and are thus waived. See, e.g., Nat’l Wildlife Fed’n v.
EPA, 286 F.3d 554, 562 (D.C. Cir. 2002) (“It 1s well established that issues not
raised in comments before the agency are waived and this Court will not consider
them.”).

III. The Commission provided sufficient opportunity to comment on the
Proposed Rule.

A. The comment period was more than adequate.

Under the APA, an agency must provide “interested persons an opportunity
to participate in the rule making through submission of written data, views, or
arguments.” 5 U.S.C. 553(c). While the APA does not specify a minimum
comment period, this Court has held that it “generally requir[es] ... a minimum
thirty-day period for participation in the rulemaking through comment.” Chem.
Mfrs. Ass’n v. EPA, 899 F.2d 344, 347 (5th Cir. 1990); see also Nat’l Lifeline

Ass’nv. FCC, 921 F.3d 1102, 1117 (D.C. Cir. 2019) (same).

provisions of the Investment Company Act relate to the rule’s application to listed
closed-end funds.
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The comment period for the Proposed Rule was more than adequate. The
comment period first closed 107 days after the Commission published the proposal
on its website and 45 days after it was published in the Federal Register. See
supra 8. The Commission then reopened the comment period twice—first for 14
days, then for an additional 30 days—allowing comment on any issue relating to
the rule. See supra 8-9. Moreover, the Commission “considered all comments
received since December 15, 2021 until the Rule was adopted, which was a span
of 504 days. R.8. The Commission’s call for comments yielded over 170 unique
comments, including six from the Chamber, and over 3,200 form comments. See
supra 9. The Chamber also met with Commissioners and/or Commission staff five
times to discuss the Proposed Rule. Admin. Dkt. 184, 185, 190, 194, 197. This
extensive comment period provided petitioners and other interested parties a
meaningful opportunity to comment on the Proposed Rule.

Petitioners contend (Br. 61-62) that the “initial 45-day comment period” was
insufficient. They are incorrect: a 45-day comment period provides ample time
for meaningful comment, as evidenced by the extensive comments received from
the Chamber and thousands of others. But their argument also ignores the
additional 44 days by which the comment period was subsequently extended,
which could be used to comment on any issue. While petitioners erroneously

assert that the 14-day reopening was “solely to allow ‘resubmission’ of any
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comments” that were not received because of a technical glitch (Br. 64), the
Commission actually “reopen[ed] the comment period[]” without limitation “[t]o
further ensure that interested persons, including any affected commentators, have
the opportunity to comment on the releases or to resubmit comments.” First
Reopening at 4 (emphasis added). The later 30-day reopening likewise permitted
comment on any issue. Second Reopening at 7-8.

Petitioners also ignore that they had two months of additional notice from
the December 15, 2021 publication of the Proposed Rule on the Commission’s
website. See Omnipoint Corp. v. FCC, 78 F.3d 620, 629-30 (D.C. Cir. 1996)
(evaluating sufficiency of comment period based on when “appellants had actually
received notice prior to the ... date when the proposed federal regulations were
published in the Federal Register”). Indeed, the Chamber used that additional
time, meeting twice with Commissioners and staff during that period to discuss the
Proposed Rule. Admin. Dkt. 184, 185.

Nor do petitioners have any support for their claim that the rule—which
simply builds on existing repurchase disclosure requirements—was a “complex,
first-of-its-kind rulemaking” posing “difficult empirical questions™ that could not
be addressed within the time available. They submit a declaration with their brief
claiming that the declarant and his colleague “could have conducted” new studies

“ourselves” with more time, but, because they lacked time, they instead suggested
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study ideas to the Commission. Br. Ex. C; see also Br. 40-41; supra 33-34. But
not only is that claim unsubstantiated, the declarant did not make (or substantiate)
that representation to the Commission at the time (Admin. Dkt. 70 at 10, 16-17)—
depriving the Commission of the opportunity to consider it. That is precisely why
such extra-record assertions, prepared after the rule was adopted to support a
litigation position, should not be considered. See, e.g., Hill Dermaceuticals, Inc. v.
FDA, 709 F.3d 44, 47 (D.C. Cir. 2013) (“[I]t 1s black-letter administrative law that
in an APA case, a reviewing court should have before it neither more nor less
information than did the agency when it made its decision.”) (cleaned up).

Petitioners also offer no basis for their claim that the 30-day reopening in
response to the shareholder repurchase excise tax was insufficient to allow
comment on that issue. While the Chamber suggested a delay of “at least two
years ... to properly gather data” concerning the impact of the excise tax (Admin.
Dkt. 168, Addendum at 4), the Commission considered that suggestion before
concluding that such a delay would not yield meaningful data for the reasons
discussed above (R.104-05; see supra 45-48)—and petitioners raise no challenge
to that analysis. As 30 days generally suffices to permit comment on an entire

proposed rule (see supra 52), it was more than enough to allow comment on a
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single issue concerning a proposed rule that had already had 59 days of comment,
with or without the two federal holidays included in that period.'

Petitioners also argue that more time was needed because of “other SEC
proposals undergoing comment simultaneously,” and they cite a handful of
statements by others supporting a lengthier comment period. Br. 62-64. But in its
comments the Chamber requested “a 45-day comment period extension” to address
those scheduling concerns—almost exactly the amount of additional time that was
subsequently added. Admin. Dkt. 26. Other statements that they cite (Br. 62-64)
also predated the additional extensions, which nearly doubled the length of the
comment period.

This case thus does not involve any of the extraordinary circumstances
present in the district court decision on which petitioners rely, in which “numerous
intertwined proposed rules” involving “extensive changes to the immigration court
system that altered long-established policy and practice” were “promulgated at

different times, including after the close of the comment period” and “a number of

13 Petitioners cite Pangea Legal Servs. v. U.S. Dep’t of Homeland Sec., 501 F.
Supp. 3d 792 (N.D. Cal. 2020), for the proposition that those two days are a factor,
but that case involved a rule with 30-day total comment period—not the 89 days
provided here—and applied a functional approach looking at whether the proposal
had been “previously published in any form.” Id. at 820. Under that approach, the
period would actually be 35 days, measured from the day the Commission
published the notice of reopening. See supra 8-9.
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significant policy and regulatory changes were announced in the final days of the
comment period or after the comment period had closed, and those changes
directly intersect with [the challenged rule] in a variety of ways.” Centro Legal de
la Raza v. Exec. Off. for Immigr. Review, 524 F. Supp. 3d 919, 962 (N.D. Cal.
2021).1

B. Any deficiency in the comment period was harmless.

Even if the comment period had been insufficient, petitioners fail to show
any prejudice. An agency’s mistake is harmless when it “clearly had no bearing on
the procedure used or the substance of decision reached.” City of Arlington, Tex. v.
FCC, 668 F.3d 229, 244 (5th Cir. 2012) (cleaned up). Applying this principle in
the context of inadequate notice and comment, this Court has explained that such a
deficiency is harmless if “it is clear that the lack of notice and comment did not
prejudice the petitioner.” Id. (cleaned up).

No such prejudice exists here. The Chamber made extensive use of the time
available for comment, submitting three comment letters following Federal
Register publication, one letter in each of the two extended periods, and one

between those periods. See supra 9. The Chamber also met with Commissioners

14 Petitioners also cite (Br. 65) a second district court decision addressing the same
rule and circumstances. See Cath. Legal Immigr. Network, Inc. v. Exec. Off. for
Immigr. Review, 2021 WL 3609986 (D.D.C. Apr. 4, 2021).
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and/or Commission staff regarding the Proposed Rule five times, starting after the
proposal was published on the Commission’s website. See supra 53. Indeed, the
Commission elected to forgo requiring next-day disclosure of repurchase data—a
provision that the Chamber opposed. See R.30 n.74.

Petitioners’ “fail[ure] to identify any substantive challenges [they] would
have made had [they] been given additional time” further confirms that any error
was harmless. Omnipoint, 78 F.3d at 630; see also United States v. Johnson, 632
F.3d 912, 933 (5th Cir. 2011) (no prejudice where challenger did not identify any
additional “comments he would have made™); U.S. Telecom Ass 'nv. FCC, 400
F.3d 29, 41 (D.C. Cir. 2005) (no prejudice where “every challenge to the [agency
action] that [petitioners] have raised in their appellate briefs was also made during
the comment period”).

CONCLUSION

The petitions for review should be denied.
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