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March 21, 2023

The Honorable Michael S. Regan The Honorable Todd Sunhwae Kim
Administrator Assistant Attorney General

U.S. Environmental Protection Agency Environment and Natural Resources Division
1200 Pennsylvania Avenue, NW U.S. Department of Justice

Washington, DC 20004 950 Pennsylvania Avenue, NW

Washington, DC 20530
Dear Administrator Regan and Assistant Attorney General Kim:

| write on behalf of the U.S. Chamber of Commerce concerning the Environmental Protection Agency’s (EPA’s) and
Department of Justice’s (DOJ’s) approaches to resolution of liability issues under the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA).!

CERCLA is one of the broadest liability statutes in federal law. The Chamber supports accelerating clean-ups at
Superfund sites. Based on CERCLA’s strict, retroactive, and generally joint and several liability scheme (discussed below),
CERCLA enforcement by any party represents potentially major environmental and financial exposure for businesses,
government, and individuals. Because of this potential for massive liabilities—which may dramatically expand further
given the Agency’s recent proposed rule? to designate two substances, common in the environment, as hazardous
substances subject to CERCLA—now may be a suitable time for reexamining agency practices in this area.> As we noted
in our comments on the pending proposal, we are concerned that the proposed designation may result in a new wave of
CERCLA litigation that “could be unleashed, not only between site owners and EPA, but among public and private
potentially responsible parties (PRPs) attempting to allocate costs for cleanup.”*

The Chamber and its members share EPA and DOJ goals regarding remediation consistent with the “main purposes
of CERCLA—prompt cleanup of hazardous waste sites and imposition of all cleanup costs on the responsible party.”®
Settlement agreements are an important tool for achieving these goals.® Our principal question is whether current EPA
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and DOJ practices in this area may be improved to better serve the statutory objectives and to better comport with
relevant legal and policy principles.

One question relates to practices concerning extinguishing PRPs’ liability to other private PRPs through settlement
agreements. For example, CERCLA contains a number of provisions that indicate that a PRP that has resolved its liability
to the government through settlement “shall not be liable for claims for contribution regarding matters addressed in the
settlement.”” Depending on the application, extinguishing through settlement any further contribution claim against a
party asserted by any entity, public or private, and not just claims asserted by the United States, could raise certain legal
and policy concerns.

Section 113, for example, creates a private right of action for contribution among PRPs;® the purpose of this right
of action is to “create a mechanism for apportioning CERCLA-defined costs” among private actors.® By absolving select
PRPs of liability for contribution to other PRPs through settlement, the Agency disposes of the claims of absent parties.
Depending upon how it is employed, such a practice raises the potential for due process and takings issues, particularly in
cases where absent parties may have strong claims against settling PRPs who bear considerable responsibility for
contributing to the cleanup costs at issue.’® This practice amounts, in effect, to a “protection racket,” as the government
may lack “the legal authority to extinguish another person’s claims for response costs under CERCLA.”*?

In addition to legal concerns, such practices may raise policy questions. Given the potential for inequitable results,
the Chamber is concerned that EPA and DOJ may not be taking sufficient steps to ensure that costs apportioned to one
party via settlement will not ultimately result in other parties bearing disproportionate shares of liability. We thus inquire
(1) as to what, if any, procedures EPA and DOJ have in place to anticipate and avoid such outcomes; and (2) as to whether
now is a suitable time for EPA and DOJ to consider new procedures to address such issues.

Congress has on multiple occasions considered revising its approach under CERCLA but has elected to maintain an
approach of joint and several liability combined with the ability of the government and PRPs to recoup the costs of cleanup
from responsible parties. Both to ensure timely clean-up of polluted sites and ensure that the appropriate parties bear
responsibility, it is critical that the EPA and DOJ enforce CERCLA consistent with the approach embodied in the law. As
EPA continues to consider potential new regulatory actions under CERCLA, and as EPA and DOJ continue to take important
steps to further the resolution of CERCLA disputes that have major implications for U.S. businesses, we urge EPA and DOJ
to look anew at whether current practices may warrant updating and reconsideration in light of new developments. We
would welcome a meeting to discuss these questions and concerns in greater detail.

Sincerely,

Yot R

Neil L. Bradley

Executive Vice President, Chief Policy Officer,
And Head of Strategic Advocacy

U.S. Chamber of Commerce
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