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QUESTIONS PRESENTED

1. Whether the City’s law requiring health disclass violates the First

Amendment rights of cell phone retailers.

2. Whether the “reasonably related” test set guhb U.S. Supreme Court in

Zauderer v. Office of Disciplinary Counsel, Supre@wurt of Ohig 471 U.S. 626

(1985), or the four-part test set out by the UigprEme Court in Central Hudson

Gas & Electric Corp. v. Public Service CommissidmNew York, 447 U.S. 557

(1980), applies to commercial speech disclosureiregents addressing health

risks.

3. Whether the Federal Communications Commissi@fCC) regulations
governing the technical specifications of cell pp®preempt the City’s regulations

governing commercial speech.
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IDENTITY AND INTEREST OF AMICI CURIAE

The Environmental Health Trust is a public chadtganization devoted to
educating the public of environmental health rigkd possible solutions to those
risks. The California Brain Tumor Association ia@n profit organization
dedicated to supporting research into the causaftiand cure for primary brain
tumors as well as public education about environtedleoncerns contributing to
brain tumors.

The amici curiae’s interest in this case comesiftioe health risks posed by
the RF Energy emitted by cell phones.

The authority for the amici curiae to file in tliase comes from the blanket
acceptance of all amici curaie briefs by both pattCTIA and San Francisco.

This brief was authored wholly by the counseldoici curiae and received

no money from a party or any other person for ieppration.
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CORPORATE DISCLOSURE STATEMENT
Amici Curiae the Environmental Health Trust and @alifornia Brain
Tumor Association are section 501(c)(3) public dles registered with the IRS.
Neither has issued shares or debt securities tpubkec. Neither has parent
companies, subsidiaries, or affiliates that hasaead any shares or debt securities
to the public. No publicly held companies own aityck in either the

Environmental Health Trust or the California Braimmor Association.
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STATEMENT OF FACTS

On July 26, 2011, the Board of Supervisors ofGitg of San Francisco (the
City) passed Ordinance 110656 (the Ordinance). Qitdenance requires cell
phone retailers operating inside the City to prevedstomers with information
about the health effects of cell phones by handuriga factsheet, placing a poster
in a visible location, and placing additional stasmts (stickers) on product
displays. On September 30, 2011, the San FranBispartment of the
Environment adopted the exact forms for implemeantive Ordinance, including
the factsheet, poster, and stickers.

CTIA — The Wireless Association (CTIA) sued théyGn the United States
District Court for the Northern District of Califioia seeking an injunction against
enforcement; CTIA alleged preemption and violatdnhe First Amendment.
The district court delivered its decision on Octobé, 2011. The district court
denied preemption. The district court upheld tnetdheet if the City would revise
it to meet certain requirements, such as removiegrhages and clarifying the
author. The district court enjoined the postecksts, and images on First

Amendment grounds.
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SUMMARY OF ARGUMENT

The Ordinance requires cell phone retailers withenCity to provide
potential customers with information based on thevin and potential health
effects of cell phones. Specifically, the Ordinamequires retailers to disclose that
cell phones emit Radio-Frequency (RF) Energy, ttatVorld Health
Organization’s (WHO) International Agency for Restaon Cancer (IARC) has
classified RF Energy as a possible carcinogen thieaé are simple ways to reduce
absorption of RF Energy, that studies to assesidhkth effects of RF Energy are
ongoing, and that no study has ruled out the piiggibf human harm from RF
Energy. Recent studies have correlated long-tethphone use with an increased
incidence of brain tumors and tumors affectingabeustic nerve. This
information is to be disclosed through a factsiegided to customers after
purchase, a poster placed in a visible locatiohefretail store, and stickers
attached to the commercial displays of individuel phone models.

In 1996, based on evidence of short-term, achi&ntal-based health
effects, the Federal Communications Commission (F&iOpted safety standards
for cell phones. These standards were heavilydedron the 1992 standard made
by the industry supported groups the American Mafidnstitute of Standards

(ANSI) and the International Electrical and Eleciocs Engineering (IEEE).
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The U.S. Environmental Protection Agency (EPA) amanted on the FCC'’s
standards in 1993, finding that they are arbitrayyore long-term exposure, and
ignore non-thermal health effects. The Federal@ragency Workgroup
(RFIAWG) criticized the underlying 1992 ANSI andHE standard for similar
reasons.

The Food and Drug Administration (FDA) expressedlar concerns,
stating in 1993 that “we did not believe that [heSI/IEEE standard] addresses
the issue of long-term, chronic exposures to REdieand that the relevance of
such questions would only increase as the usertdige and hand-held devices
grows.” Letter from Food and Drug Administratianthe FCC’s Office of
Engineering and Technology (July 17, 1996) (onwilth FCC records).

The district court upheld the Ordinance to theeeithat it addresses a
potential harm. The district court struck down gloster, stickers, and images in
their entirety. The district court upheld the &wet pending clarification of the
author, additional context, and deletion of thege=m

This court should affirm the district court in decision to allow the revised
factsheet, but reverse the district court in itsiglen to strike down the poster,
stickers, and images.

The Ordinance, in its entirety, passes the legaldards for regulating

commercial speech set out by the U.S. Supreme C&pecifically, it addresses a
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potential harm as required in Ibanez v. Fla. DepBus. And Prof’| Regulation,

Bd. Of Accountancy512 U.S. 136 (1994), and meets both the “readpmalated”

test for disclosure requirements set out in Zauder®ffice of Disciplinary

Counsel, Supreme Court of Oh/1 U.S. 626 (1985) and the four-part test for a

substantial state interest expressed in a non-hsoee manner set out in Central

Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of.N447 U.S. 557 (1980).

The Ordinance makes factual, uncontroversial stat¢srthat, following the

principles of protecting commercial speech in Viat&Bd. of Pharmacy v. Va.

Citizens Consumer Council, Inet25 U.S. 748 (1976), pass First Amendment

review by increasing the information available emgsumers.
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ARGUMENT

l. SAN FRANCISCO'’S ORDINANCE REQUIRING RETAILERS TO
DISCLOSE THE POTENTIAL HEALTH EFFECTS OF CELL PHONE
USE MEETS FIRST AMENDMENT SCRUTINY

A. The Ordinance Is A Commercial Speech Disclosureequirement
In Accordance With The Landmark U.S. Supreme CourtDecision_Virginia
Pharmacy (1976) And All Subsequent Commercial Speech Cases

The U.S. Supreme Court extended First Amendmaetégption to

commercial speech in Virginia Pharmanyorder to protect consumers’ interest in

the free-flow of information. 425 U.S. at 765. uFgears later, the Court created a
four-part test to apply intermediate scrutiny toncoercial speech regulations, the

Central Hudsonest. 447 U.S. at 566. First, the Court sai@émtral Hudsonthe

regulation must govern lawful and truthful commartapeech; commercial speech
that is misleading or regarding an illegal activgynot protected by the First
Amendment.ld. Second, the government must identify a substbstiate interest
served by the regulatiorid. Third, the regulation must directly advance stae
interest; indirect regulations of commercial speachnot lawful.ld. Fourth, the
regulation must not be more extensive than necgsbar regulation is not lawful

if there is a reasonable, less intrusive path drdgulates speech unrelated to the
state interestld.

Five years after the decision_in Central Hud4ba U.S. Supreme Court

decided Zauderem which they crafted the “reasonably relatedt tier disclosure
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requirements as an exception to Central Hudgbfl U.S. at 650. As the Court

explained in Virginia Pharmacyirst Amendment protection of commercial

speech principally serves consumers’ interesteriveng information; therefore,

in Zaudererthe Court determined that an advertiser’s righmot providing
information is minimal. 471 U.S. at 651. In othesrds, because advertisers’
right to omit information is minimally protectedopared to their right to speak,
laws requiring them to disclose information areeerxed less stringently than laws
restricting what they may say.

The last U.S. Supreme Court case critically ral¢valbanezdecided nine

years after Zaudereinn Ibanezthe Court described the factual basis neceseary t

prove a substantial state interest (part two oft@éRudsors test). The Court

stated that the government must identify a reahh&ut goes on to include
“potentially real harm[s],” rather than the “purdlypothetical.” 512 U.S. at 146.

The Ordinance passes every part of Central Husl$ouar-part test, meets

Zaudere's reasonably-related test, and identifies a subsisstate interest to the

U.S. Supreme Court’s satisfaction as discussedandz For these reasons, this

court should affirm the district court’s decisiandllow enforcement of the City’s
revised factsheet and reverse the district codd(ssion to enjoin the City’s

poster, stickers, and images.
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1. The U.S. Supreme Court Defines Commercial SpeeAs
Speech Proposing A Transaction; The Ordinance Regales Speech Proposing
The Buying And Selling Of Cell Phones

The U.S. Supreme Court defines commercial spegttha ‘common-
sense’ distinction between speech proposing a coamhéransaction, which
occurs in an area traditionally subject to govenmninmegulation, and other varieties

of speech.”_Bolger v. Youngs Drug Products Cotp3 U.S. 60 (1983), at 64,

qguoting Ohralik v. Ohio State Bar Assp436 U.S. 447, 455-456 (1978).

The Ordinance is a commercial speech disclosuinrement because it
governs speech related to the buying and sellireglbpphones. The required
factsheet, poster, and stickers are tied to adesnnts proposing the purchase of
cell phones and the transaction itself. The Ombeadoes not tread on any of the
non-commercial messages raised by the appellamtiffia declarant, Mr.
Domenico D’Ambrosio. Mr. D’Ambrosio identifyied mvmnon-commercial
messages made by one of appellant-plaintiff’'s membEowever, both Mr.
D’Ambrosio in his declaration and appellant-pldintiits brief, fail to indicate
how the poster, stickers, or factsheet would imp#ber non-commercial
message; common sense suggests no impact.

The first, a donation box, would receive absoluted impact from the
Ordinance; the donation box is not a wall for tlwstpr to go on, it is not a display

material for the stickers to be attached to, amsinibt a phone to be purchased
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thereby requiring the factsheet to be handed B&.(D’Ambrosio) 104. The
second, a plaque regarding conservation effortsalso remain unaffectedd.
Mr. D’Ambrosio’s declaration fails to describe whkehe plaque is placed, and
even assuming that it shares wall space with tlin@nce’ssingle poster, the
disclosure cannot be considered unduly burdensoright of the examples the
Court has reviewed. In Ibandhe required disclosure was so burdensome the
Court viewed it as a prohibition. 512 U.S. at 14&~-. It cannot be said that
requiring one poster prohibits the placement oagyee.

The U.S. Supreme Court has fully discussed thisei®f mixed speech,
providing examples to guide this inquiry. The kaistussion arises from the U.S.

Supreme Court case Riley v. Nat'l Fed'n of the Blof N.C., Inc, 487 U.S. 781

(1988), and the cases it relies upon, Sec’y oeSidMd. v. Munson, Cp467

U.S. 947 (1984) and Schaumburg v. Citizens for @eB&nv’t, 444 U.S. 620

(1980).

In Riley, the Court reviewed a law requiring charitableamrngations to
disclose what percentage of a donation carrieditfir@o the charity (as opposed
to costs and fees). A charity’s expressive speefiilly protected, but the
underlying transaction may not be. The Court gtexch to parse the commercial
from the non-commercial speech and found “thaf{¢benmercial] speech [does

not] retain its commercial character when it isxtnieably intertwined with
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otherwise fully protected speech.” 487 U.S. at.796, in reviewing commercial
speech regulations, a court must determine if dimengercial and non-commercial
elements are inextricably intertwined. To maks thetermination, “our lodestars
in deciding what level of scrutiny to apply to amqeelled statement must bHee
nature of the speech taken as a whole and the effect of the compelled statement
thereon.” |d., emphasisadded. The Court then quotes its previous decisions in
Munsonand _Schaumberg
“Soliciting financial support is undoubtedly suldjéz reasonable
regulation, but the latter must be undertaken dita regard for the
reality that solicitation is characteristically entwined with
informative and perhaps persuasive speech seelpups for
particular causes or for particular views on ecoieppolitical, or
social issues, and for the reality thaitthout solicitation, the flow of

such information and advocacy would likely cease.” 467 U.S. 947 at
959-960 ,emphasis added.

As the Court did in RileyMunson and Schaumburdhis court should look

at the whole nature and effects of the Ordinaidee concern in RileyMunson

and_Schaumburgvas that the non-commercial information provitgdcharities
might cease if the commercial speech disclosure weforced.ld. There is no
showing that any non-commercial speech will be icbpd, let alone cease, if the
Ordinance were enforced.

Appellant-plaintiff's argument skips the requirgtép of parsing the

commercial from non-commercial speech elements cburt in Mattel, Inc. v.

MCA Records, InG.296 F.3d 894 (9th Cir. 2002), the Ninth Circlase that
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appellant-plaintiff relies upon, does not skip tsisp when it attempted to parse
the commercial from non-commercial elements ofragsolrhe Ninth Circuit
determined that a song’s commercial and non-comalexements were

inextricably intertwined, like the charitable infoation in_Riley Munson and

Schaumburg

Again, there has been no showing that a donaborsr a plaque are
intertwined with the City’s disclosure requiremenihese elements are easily
parsed; the donations box and plaque are not igedtaror these reasons, this
court should find that the Ordinance only affecmmercial speech.

2. The U.S. Supreme Court Set The Government’s Bden At
Addressing Potential Harms In_lbanez(1994)

This court should uphold the district court’s égaan to allow the City to
require a disclosure based on the “possibility fbell phones] may (or may not)
turn out to be harmful.” ER (Order) 10. Long-tecell phone use is correlated
with increased incidence of brain cancer and dtleaith effects. Only with more
research and time will scientists discover if #osrelation is causation or neutral.
The current lack of knowledge represents a potemtian, not safety.

The district court is well supported by the U.8p&me Court’s decisions in
Edenfield 507 U.S. 761 (1993) and Ibaneich state that the burden a
government must carry is to address a potentighhdsnlike the current case,

both Edenfieldand_Ibanezeviewed regulations that had little or no basifact.

10
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Specifically, the Court struck these regulationdemparts two and three of Central
Hudsors test: (2) the government must identify a sultsdhetate interest and (3)
the regulation must directly advance said interest.

The Court described the government’s burden imEeld as
“‘demonstrat[ing] that the harms it recites are egal that its restriction will in fact
alleviate them to a material degree.” 507 U. S.7&-771. The Court then listed
ways the Florida Board of Accountancy failed to trtees burden:

“It presents no studies that suggest personalitsdian of prospective
business clients by CPA’s creates the dangersfifroverreaching,
or compromised independence that the Board clafeatr. The
record does not disclose any anecdotal evideniterdrom Florida

or another State, that validates the Board’s suppos.” 507 U.S. at
771.

When applying this standard for commercial speestrictions to the
commercial speech disclosure requirement in IbathezCourt stated that “[g]iven
the state of this record—the failure of the Boarghdint to any harm that is
potentially real, not purely hypothetical—we aréseed that the Board’s action is
unjustified.” 512 U.S. at 146.

In the immediate case, the City is supported kyctinsensus of modern
science and federal agencies that no study has ouleharm from RF energy and
that more research is required. Based on the samece, the WHO’s IARC
concluded a correlation between cell phones andetarThe EPA, a health and

safety federal agency, believes that the currei@ Bandards are inadequate to

11
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address the potential harms of cell phone &e.infra Part |.B of this brief.
Further, the district court found that “it cannet $aid that San Francisco has acted
irrationally in finding a potential public healtlsk and in requiring disclosures to

mitigate that potential risk.” ER (Order) 11.

Appellant-plaintiff incorrectly cites Video SoftwaDealers Ass’n v.

Schwarzeneggeb56 F.3d 950 (9th Cir. 2009), to suggest a hidjoeden on

government regulation. In Schwarzenegdgee Ninth Circuit applied strict

scrutiny to a regulation of expressive speechlfdraing of videogames), and
intermediate scrutiny to commercial speech (a Inbegkequirement). The State, in

Schwarzeneggealleged causation and the court found no evidehde 556 F.3d

950 at Part V.A. In the immediate case, the Catydal the Ordinance on potential
harm, not causation.

Particularly relevant to City’s burden, the Nir@€ircuit stated that
“[w]hether the State’s interest in preventing psylolgical or neurological harm to
minors is legallycompelling depends on the evidence the State proffers of the

effect of video games on minorsltl., emphasisadded. Central Hudsomequires a

substantial, not compelling, interest; because @lmyg evidence is required in
strict scrutiny, we may infer that substantial @nde is required in intermediate

scrutiny, which the City has provided. Not evermioase of strict scrutiny does

12
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the Ninth Circuit “require the State to demonstiatecientific certainty,” as the
appellant-plaintiff essentially arguekd.
3. The Ordinance Passes Both Commercial Speechst®

Established By The U.S. Supreme Court: Zauderes "Reasonably Related"
Test And Central Hudsorls Four Part Test

The U.S. Supreme Court established a “reasonalsyed” test in Zauderer
to apply to commercial speech mandated disclosafrizsctual and uncontroversial
information, such as the Ordinance. This is arepion to the four-part test

established in Central Hudsahcan be summarized as, “we hold that an

advertiser’s rights are adequately protected ag &sndisclosure requirements are
reasonably related to the State’s interest in prigvg deception of consumers.”
471 U.S. at 651.

The Ohio regulation reviewed in Zauderequired attorneys to disclose a
client’s responsibility to pay costs if the attoyreelvertises a contingency-fee
based serviceld. at 652. The regulation served the substantité stéerest of
protecting consumers from potential deceptitoh. The Court found that a client,
unfamiliar with legal cases, may not know the aefece between costs and fees
and may likely be deceived by a contingency-feeagpent that charged costs
regardless of the case’s outcontd.

The Court created this exception because theréraerial differences

between disclosure requirements and outright priadriis on speech.’ld. at 650.

13
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“First Amendment protection to commercial speedussified principally by the

value to consumers of the information such speea¥igbes... appellant’s

constitutionally protected interestmot providing any particular factual

information in his advertising is minimal.ld. at 651 (citing Virginia Pharmagy

This court should recognize, as the Supreme Ghdrthat Zauderés

exception applies when substantial state integltes than prevention of

deception are served. In footnote 14 of Zaudéher Court discusses how

disclosure requirements should not be subjected‘l@ast restrictive means”

analysis. The Court repeatedly says, the foctiseoinquiry should be “the State’s

purposes,” rather than “preventing deception oscomers.” Footnote 14 in its

entirety:

“We reject appellant's contention that we shoulgjestt disclosure
requirements to a strict ‘least restrictive meamsgllysis under which
they must be struck down if there are other megnshich the State's
purposes may be served. Although we have subjectidht
prohibitions on speech to such analyalspur discussions of
restraints on commercial speech have recommendedsdiosure
requirements as one of the acceptable less restiia alternatives
to actual suppression of speeclsee, e.g., Central Hudson Gas &
Electric, 447 U.S. at 447 U.S. 56Because the First Amendment
interests implicated by disclosure requirements arsubstantially
weaker than those at stake when speech is actuaflyppressedwe
do not think it appropriate to strike down suchuiegments merely
because other possible means by which the Statet epieve its
purposes can be hypothesized. Similarly, we arensoaded by
appellant's argument that a disclosure requiremesbject to attack
If it is ‘underinclusive’ -- that is, if it does nget at all facets of the
problem it is designed to ameliorate. As a genakter,
governments are entitled to attack problems pieagrmave where

14
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their policies implicate rights so fundamental teiaict scrutiny must
be appliedSee, e.g., Zablocki v. Redhail, 434 U.S. 374, 434 U.S. 380
(1978).The right of a commercial speaker not to divulge aurate
information regarding his services is not such a fadamental

right.” 471 U.S. 626 at 65kmphasis added

The U.S. Supreme Court has not identified anyare#s apply a higher level
of scrutiny to commercial speech disclosures sgrthie public health than those
preventing consumer deception. For this reasteaat, this court should uphold
the district court in applying ZaudereER (Order) 10.

The U.S. Court of Appeals for the 2nd Circuit delled this logic in Nat'l

Elec. Mfrs. Ass’n v. Sorrell272 F.3d 104 (2nd Cir. 2001). The Second Circuit

applied_Zauderetio a Vermont disclosure requirement. The Secancu stated

that: Zaudereapplies to commercial speech disclosures_and &léfitrdson

applies to commercial speech restrictiadsat 45, the distinction between a
disclosure aimed at preventing deception and dodigie aimed at protecting the
public is irrelevantid. at § 46, and under-inclusive statutes (ones wihachot
addressall the sources of public harm) are acceptablegt § 48.

Should this court determine that it will apply @@hHudsors four-part test

rather than Zaudersr‘reasonable relationship” test, it should stjfhold the
Ordinance in its entirety. The Ordinance meetsoalt parts of the Central

Hudsontest.

15
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The_Central Hudsotest governs commercial speech regulations, except

those falling under Zaudetreilhe four parts are:
“In commercial speech cases, then, a four-paryarshas developed.
[Part 1,] At the outset, we must determine whetherexpression is
protected by the First Amendment. For commer@aksh to come
within that provision, it at least must concern flavactivity and not
be misleading. Next, [part 2,] we ask whether tbeeaed
governmental interest is substantial. If both ings yield positive
answers, we must determine [part 3,] whether thaelation directly
advances the governmental interest asserted, and4p whether it is

not more extensive than is necessary to serverteaiest.” 447 U.S.
at 566.

Satisfying part one, the Ordinance regulates comialespeech.See Part
I.LA.1 of this brief. Satisfying part two, the Ondince supports the substantial state
interest of public healthSee Part 1.B of this brief. Satisfying part threegth
Ordinance directly advances public health by givimg at-risk population
information to protect itself. Satisfying part fothe Ordinance is not more
extensive than necessary; the Ordinance focusely sl issues related to public
health. The Ordinancerves the free-flow of information by requiring cell phe
retailers to disclose accurate, truthful informatibey might otherwise omit.

For these reasons, if it applies Central Hud#ais court should find the

Ordinance a constitutional commercial speech reigula

16



Case: 11-17773 02/01/2012 1D: 8053685 DktEntry: 35-1 Page: 27 of 47

B. A Scientific Consensus Calls For More Researdbn Cell Phones
And RadioFrequency (RF) Radiation

Cell phones pose a potential danger to persombgpablic health because
they emit RF Energy, which has been correlated ndifjative health effects
including an increased incidence of brain tumarsydrs affecting the acoustic
nerve, and damage to sperm. The RF Energy entjteell phones causes
thermal and non-thermal effects, the differencadp@hether heat is the
mechanism; the federal RF Interagency Work Groupthae Environmental
Protection Agency are both concerned over the hemtal health effects of RF
Energy while the FCC admits to not knowing if theyse a danger. Distance plays
a key role in RF Energy absorption from near-feddirces like cell phones, which
is why the Ordinance’s required factsheet sugghsatsa user text instead of call
and make use of belt clips and purses.

1. The World Health Organization’s (WHO) International

Agency For Research On Cancer (IARC) Concluded Thathe RF Energy
Emitted By Cell Phones Is A Possible Carcinogen

The WHO, through the IARC, “has classified radegfuency

electromagnetic fields as possibly carcinogenisumans (Group 2Bpased on an

increased risk for glioma malignant type of brain cancer, associated with
wireless phone use.” SER (WHO IARC Press Relegs@) The IARC Director,
Christopher Wild, states that “[g]iven the potehtiansequences for public health

of this classification and findings... it is importahat additional research be
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conducted into the longterm, heavy use of mobile phones. Pending the

availability of such information, it is importard take pragmatic measures to

reduce exposure such as handiee devices or texting.1d. at SER 820.

The Ordinance is an example of a pragmatic medbateaddresses the
interest of reducing exposure.

Importantly, the IARC’s review of the scientifizidence included the
industry funded and supported INTERPHONE studyhéfe were suggestions of
an increased risk of glioma at the highest expowels...” despite no finding of a
causal relationship. SER (INTERPHONE Study Grda&8). This positive
relationship between high exposure levels and as@eé risk of glioma constitutes
an un-refuted correlation and poses a potentiagigoed and public health risk,
especially considering the ubiquitous use of cetines today.

2. Federal Agencies Join The Consensus

The FCC is responsible for establishing safetydsdeds for cell phones, but
the FCC is not a health and safety agency; forrtlason, the FCC relies on the
FDA and the EPA. The current safety standards westablished in 1996, only
minor modifications have been made since. The BG@&ndards were primarily
based on the ANSI and IEEE standards developefl9@.1During the comments
phase in setting the FCC standards, the EPA and dfigized the 1992 ANSI

and IEEE standard at length. These criticisms nemnaanswered.

18



Case: 11-17773 02/01/2012 1D: 8053685 DktEntry: 35-1 Page: 29 of 47

a. The FCC Does Not Know If The Non-Thermal Effets
Of RF Energy Adversely Affect Human Health

The FCC recognizes its lack of knowledge. In Asigaf 1999, the FCC's
Office of Engineering and Technology (OET) publidlza update of its Bulletin
56, which explains RF Energy, different biologioasponses to exposure, and
many scientific nuances. Off. of Engineering amai., Federal Communications
Comm’n, Bull. 56: Questions and Answers about Bjalal Effects and Potential
Hazards of Radiofrequency Electromagnetic Fiel@99).

Bulletin 56 defines RF Energy, “Radio waves androwaves are forms of
electromagnetic energy that are collectively désctiby the term ‘radiofrequency’
or ‘RF.” Bull. 56 at 1. The connection betweek EBnergy and cell phones is
made shortly thereafter, “[t{hese waves are geadray the movement of
electrical charges such as in a conductive mejakcbbr antenna. For example, the
alternating movement of charge (i.e., the ‘curfeint’an antenna used by a radio or
television broadcast station or in a cellular betsgion antenna generates
electromagnetic waves that radiate away from tlam4mit’ antenna and are then
intercepted by a ‘receive’ antenna such as a rpditd antenna, car radio antenna
or an antenna integrated into a hand-held devicle as a cellular telephoneld.

Next, Bulletin 56 defines thermal and non-therinalogical effects. The
thermal effects of RF Energy exposure are the d[bgjical effects that result from

heating of tissue by RF energy... It has been knfmvmany years that exposure
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to high levels of RFadiation can be harmful due to the ability of Riergy to
heat biological tissue rapidlyThis is the principle by which microwave ovens
cook food...” Id. at 6. The non-thermal effects of RF Energy exposacur “[a]t
relatively low levels of exposure to RF radiatios,, field intensities lower than
those that would produce significant and measuriadéding...” 1d. at 8.

Regarding the FCC’s agreement on the need for mresesarch and
recognized lack of knowledge, “[iln general, whihe possibility of ‘non-thermal’
biological effects may exist, whether or not suffeas might indicate a human
health hazard is not presently known. Further mebeia needed to determine the
generality of such effects and their possible r@&hee, if any, to human health.”
Id.

This update of Bulletin 56 was published in 19€ice which, further
research has been conducted and has determineceton between the non-
thermal effects of RF Energy exposure and humaltegee Part 1.B. of this
brief.

b. The Environmental Protection Agency (EPA), Tle
Food And Drug Administration (FDA), And The Federal RF Interagency

Work Group (RFIAWG) Conclude That The FCC’s Standards Are
Inadequate

The EPA found the 1996 FCC safety standards ingtedn several ways.
First, they ignore potential non-thermal effectdRéf Energy exposure. Second,

they ignore potential long-term effects of RF Eryeegposure. Third, they ignore
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the difference in risk for different parts of thegulation. Fourth, they ignore the
difference in RF Energy absorption by differenttpaf the body (especially the
head).

In 1993, after the FCC began the notice and cormhpiease on whether to
adopt the ANSI / IEEE standard, the EPA wrote asaerns. “The 1992
ANSI/IEEE conclusion that there is no scientifi¢alandicating that certain
subgroups of the population are more at risk tithers is not supported by NCRP
[National Council on Radiation Protection and Measuwents] and EPA reports.”
Environmental Protection Agency, Comments to theeli@d Communications
Commission on FCC 93-142, April 1993, Notice of fsed Rulemaking;
Guidelines for Evaluating the Environmental Effestfkadiofrequency Radiation
(1993) at 7. The comments continue, “[tlhe thédsa the 1992 ANSI/IEEE
recommendations are protective of all mechanismstefaction is unwarranted
because the adverse effects level in the 1992 ARISE standard is based on a
thermal effect Id.

The Food and Drug Administration (FDA) also comieeinon the FCC'’s
proposed standards in 1993. The FDA explicitlyestats concern over the
unaddressed long-term effects of RF exposure.etL&ttm Food and Drug
Administration to the FCC’s Office of EngineeringdaTechnology (July 17,

1996) (on file with FCC records).
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In 1999, three years after the 1996 FCC rules wdopted, the RFIAWG
wrote several concerns to the ANSI/IEEE. First, RFIAWG suggested that

“an effort should be made to base local SAR liraitghe differential
sensitivity of tissues to electric fields and temapere increaseg.or
example, it seems intuitive that the local limitsdr the brain and
bone marrow should be lower than those for muscléat and
fascia; this is not the case with the current limg which implicitly
assume that all tissues are equally sensitive (extdor eye and
testicle) If no other data are available, differential tissensitivity to
lonizing radiation should be considered.” Fedérsragency Work
Group, Letter to IEEERF Guideline Issues (1999) at 1emphasis
added

The RFIAWG continues on the next page, stating‘ftlae past approach
of basing the exposure limits on acute effects detaan extrapolation to
unlimited chronic exposure durations is problematicl. at 2. The RFIAWG’s
concern is that “[f]lor lower level (‘non-thermalghronic exposures, the effects of
concern may be very different from those for a@xgosure (e.g., epigenetic
effects, tumor development, neurologic symptomsgL.”

The RFIAWG criticizes the ANSI/IEEE standards fawving two tiers of
exposure limits based on environments rather tlagedbon a population’s
biological sensitivity:

“The ANSI/IEEE standard establishes two exposues tior
controlled and uncontrolled environments. Theolwlhg statement is
made in the rationale (Section 6, page 23): ‘Theartant distinction
IS not the population type, but the nature of tkgosure
environment.’ If that is the case, consideratioawdd be given to

providing a better explanation as to why personsicontrolled
environments need to be protected to a greatentetktan persons in
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controlled environments. An uncontrolled enviromtnean become a
controlled environment by simply restricting accésg., erecting
fences) and by making individuals aware of theteptal for
exposure. After such actions are taken, this me@tghe persons
who previously could only be exposed at the mostrictive
uncontrolled levels could now be exposed insidadsricted area
(e.g., inside the fence) at controlled levels.

What biologically-based factor changed for thesgppes? Since the
ostensible public health reason for providing greatotection for
one group of persons has historically been basduabogical
considerations or comparable factors, it is nadrckehy the sentence
guoted above is valid.1d. at 4.

This list of criticisms shows how the FCC’s 19%f&ety standards ignore the
potential personal and public health risk posethieylong-term use of cell phones.
For these reasons, this court should uphold thedisourt in determining that the
City’s factsheet is serves the interest of “praterpublic health and safety” and
extend this finding to the poster, sticker, andges® ER (Order) at 7.

C. Independent Criticisms Of The FCC'’s Safety
Standards Reveal More Inadequacies

The Biolnitiave Report was published in 2007ng¢luded criticisms of the
FCC'’s safety standards based on current scienceCddl F. Blackman, a research
scientist in the EPA’s Environmental Carcinogené&sigsion, was on the
organizing committee and Dr. Henry Lai, a Univeraift Washington scientist,
was one of the fourteen scientists conducting éveews. Dr. Lai is important to
note because appellant-plaintiff's expert, Mr. Rdra. Petersen, reviewed the

1992 ANSI/IEEE standard in forming his opinionstd?gen Decl. in Supp. Of
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Prelim. Inj. Motion at 10, and the 1992 ANSI/IEEfarsdards reviewed Dr. Lai's
work. Id., Ex. 4, at 50.

Dr. Lai noted that “[iln many instances, neurot@iiand behavioral effects
were observed at a SAR less than 4 W/kg. Thistyreontradicts the basic
assumption of the IEEE guideline criterion.” Helhaj, Evidence for Effects on
Neurology and Behavior 10 (David Carpenter and €i®dge, eds., Biolnitiative
Report 2007). This casts additional, independeabtion the 1992 ANSI/IEEE
standard and, because they use the ANSI/IEEE stritie 1996 FCC safety
standard.

Also in the Biolnitiative Report, Drs. Lennart Hdatl, Kjell Hansson Mild,
and Michael Kundi review the evidence correlating incidence rate of tumors
with cell phone use. Several of Dr. Hardell’s &rd Mild’s works were
referenced in the INTERPHONE study. SER (The INPERNE Study Group)
550. The City considered work from Dr. Hardell d@d Mild when it passed the
Ordinance. SER 468 — 508.

The doctors found “a consistent pattern of angased risk for acoustic
neuroma and glioma after > 10 years mobile phore Mge conclude that current
standard for exposure to microwaves during mokhlene use is not safe for long-

term brain tumor risk and needs to be revised.hnaet Hardell et al., Evidence
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for Brain Tumors and Acoustic Neuromas 18 (Davidp@ater and Cindy Sage,
eds., Biolnitiative Report 2007).

These criticisms, combined with the EPA’s, FDAdsd RFIAWG'’s
criticisms and the FCC’s acknowledgment that itdoet know if the non-thermal
effects of RF Energy pose a threat to human hdalflthe appropriate foundation
for establishing the existence of a potential peasand public health risk.

This court should find that the Ordinance serhesstate interest in
addressing the potential personal and public heslkls posed by the non-thermal
and long-term effects of cell phones without dieattacking the FCC and its
safety standards concerning the acute, thermattefté cell phones.

3. Scientific Evidence Correlates The RF Radiatio Of Cell
Phones And Negative Health Effects

a. Epidemiological Studies Correlate Cell Phondse
With Brain Cancer And Tumors Affecting The Acoustic Nerve

Beyond the conclusions reached by the WHO's IARE ,City reviewed
many studies that made the correlation betweerpbelhe use and increased
incidence of brain cancer and tumors affectingat@ustic nerve. These studies
are in the supplemental record and, pertinently tioutinely conclude
“[iIncreased risk... for both cellular and cordles®pes, highest in the group with
>10 years latency period.” SER (Pooled analysisvofcase-controlled studies on

use of cellular and cordless telephones and tkdaramalignant brain tumors
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diagnosed in 1997-2003) 487. Another found tHgh Summary our review
yielded a consistent pattern of an increased agsla¢oustic neuroma and glioma
after >10 year mobile phone latency.” SER (Epid#agical evidence for an
association between use of wireless phones and tdiseases) 506. Interestingly,
the side of the head a person favors while usiplgoene may be a factor, “[flor
digital cellular phones no significantly increasesk was found overall, but
ipsilateral exposure [the side of the head thagragn favors] increased the risk
significantly.” SER (Further aspects on cellulad&@ordless telephones and brain
tumours) 516.

b. Children Absorb More RF Energy From Cell Phores
Than Adults

Supporting the Ordinance’s suggestion to limit pebne use by children,
the City reviewed studies analyzing if children avere susceptible to RF Energy
than adults. The WHO’s IARC relied on this sciBatevidence when it classified
RF Energy as a possible carcinogen. SER (WHO IAMR@ograph) 823-825.

One study, which exposed phantoms (test dummresdéasuring RF
Energy absorption by humans) of both adult anddcties, represents the
scientific basis for the City to advise its citizeio limit cell phone use by children.
The study concluded that “SAR [RF Energy absorptieaults around 60% higher
than those simulated for the adults were obsermethé children with fitted

parameters, independent of antenna type or frequei&ER (“Electromagnetic
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Absorption in the Head of Adult and Children DueMobile Phone Operation
Close to the Head”) 402, 409.

C. Male Sexual Health May Be Negatively AffecteBy
Cell Phone Use

Supporting the Ordinance’s general concern “abfmaipotential health
effects from cell phone RF Energy,” the City revesirscientific evidence that (1)
proves that when a cell phone’s RF Energy is diyeqgiplied to sperm it causes a
negative effect on sperm motility and (2) corredadienegative effect when a
human male uses a cell phone regularly. ER (CRgsised Factsheet) 277, SER
(“Effects of Electromagnetic Radiation from a C&luPhone on Human Sperm
Motility: An In Vitro Study”) 431, and SER (“Is thie a relationship between cell
phone use and semen quality?”) 434.

First, in a study applying RF Energy directly tepeerm sample outside the
body, “...exposure to EMR [RF] led to a significamcdease in sperm motility.”
SER 431. The study concludes by stating that “tistkzally significant changes
in sperm motility... was caused by the EMR producgdhle cellular phone.”

SER 431.

Second, in a study reviewing males, their phorme aisd sperm motility, the
seven medical doctors reviewing the data conclulkladcell phone use correlated
with decreased sperm motility. Specifically, “i]lduration of possession [of a

cell phone] and the daily transmission time [of|us®related negatively with the
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proportion of rapid progressive motile sperm... anditively with the proportion
of slow progressive motile sperm.” SER 434.

C. The U.S. Supreme Court Has Found Political An®ther
Expressive Speech Cases Irrelevant To Commercial &pch Cases

The scientific facts about cell phones viewedhim tcommercial context
should lead this court to follow the U.S. Supreneai€in distinguishing political
and other expressive speech cases from case®titarno commercial speech.
The Court has repeatedly explained that it hasnebete only partial First
Amendment protection to commercial speech.

1. Different Precedent Governs Commercial Speechhan
Political And Other Expressive Speech

After the U.S. Supreme Court extended partialt Armaendment protection

to commercial speech in Virginia Pharmathey set about the task of giving lower

courts guidance in applying this new protectiofine Tourt set out the Central
Hudsonfour-part test along with the “reasonably relategbst in_ ZaudererThese
tests aranot strict scrutiny. Strict scrutiny applies to pmigl and other expressive
speechnot commercial speech.

Because the Ordinance regulates purely commesgech and commercial
speech is reviewed under separate rules thangabl#gnd other expressive speech,
this court should review the Ordinance under concrakspeech precedent and

distinguish the precedent of political and othguressive speech cases.
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2. Zauderer States That “The Interests At Stake In
[Commercial Speech Cases]... Are Not Of The Same OrdAs Those
Involving Politics, Nationalism, Religion, Or Others...”
The U.S. Supreme Court, in Zaudewdirectly explained that several of the

cases cited by appellant-plaintiff's brief havelb®aring on the case at hand.

Appellant-plaintiff cites WooleyTornillo, and Barnetten its discussion of

compelled speech; none of these cases concern tedhpemmercial speech.
The Court, in Zaudergexplicitly states that “the interests at stakéhis case [a
commercial speech case] are not of the same osdéiae discussed Wooley,
Tornillo, andBarnette. Ohio [the government regulator in Zaudégheas not
attempted to ‘prescribe what shall be orthodoxdlitigs, nationalism, religion, or
other matters of opinion or force citizens to ca@sfey word or act their faith
therein.” 471 U.S. at 651 quoting 319 U.S. 624642.

As the U.S. Supreme Court does in Zaudehes court should do in the
immediate case, and refrain from applying politeatl other expressive speech
precedents to this commercial speech case.

3. Because the Ordinance Concerns Commercial Sppbe

Appellant-Plaintiff Is Incorrect In Arguing For The Application Of Political
And Other Expressive Speech Cases

Appellant-plaintiff argues that intermediate (Hemned) scrutiny applies to
the current case, yet it gives a half-sentence ioret the case that applies

intermediate scrutiny, Central Hudso€@entral Hudsos four-part test is the
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intermediate scrutiny test for commercial speedksmsthe regulation is a
disclosure requirement falling under Zauderer

While arguing for intermediate scrutiny, appelatdintiff continually cites
to cases applying strict scrutiny, a protectionwh®. Supreme Court has not
extended to commercial speech. Cases concernlitiggdand other expressive
speech are irrelevant to the case at hadd.For this reason, this court should
distinguish the strict scrutiny cases that appéeldaintiff cites, like Pac. Gas &

Elec. Co. v. Pub. Util. Comm;75 U.S. 1 (1986).

In PG&E, the Court applied strict scrutiny to a governnegiulation
concerning PG&E’sion-commercial newsletter it included with its monthly bill.
The regulation required PG&E to include politicaéssages it disagreed with in its
billing envelope._PG&EHEs not similar to the immediate case, which consex
government regulation requiring cell phone retaiterinclude health information
directly related to theicommercial product and speech. The difference is the
exact distinction the Court made when it distinges Zauderefrom Wooley
Tornillo, and Barnette

This court should uphold the district court intchguishing the immediate

case from those concerning political and other esgive speech.
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[I.  THE ORDINANCE IS IN HARMONY WITH THE FCC AND IS  NOT
PREEMPTED

A.  The District Court Correctly Found The Ordinance In Harmony
With The FCC’s Safety Regime

The district court correctly found that the Ordioa is not preempted by the
FCC's regulations. Specifically, “Nothing in thedieral statutes or FCC
regulations bars local disclosure requirementsthise now required in San
Francisco.” ER (Order) 6.

In its discussion, the district court found tHa¢ £CC has never found or
stated that cell phones are absolutely s&de.Instead of insuring their safety, the
FCC actually balances safety against marketplacedds. Id.

This court should affirm the district court’s salureasoning.

B.  The District Court Correctly Distinguished Third Circuit And

D.C. Court of Appeals Decisions Involving Cell Phoa Regulations Based On
Factual Differences

Because of factual differences, namely the Ordiadoeing a commercial
speech disclosure and not a change in requireditadistandards, the district

court distinguished two cases upholding preempiguments. First, the Third

Circuit ruled on preemption grounds_in Farina vkMoInc, 625 F.3d 97 at 104
(3rd Cir. 2010), but the reviewed regulation invaedvchanging the technical

requirements of cell phones, not adding a disces&R (Order) 6.
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The D.C. Court of Appeals, in Murray v. Motorolac., 982 A.2d 764 (D.C.

2009), reviewed a local regulation allowing todioils arising from cell phone use.
The court made two preemption determinations.t,Ringre is no federal
preemption of laws regarding a consumer disclosegairement.ld. at 788-789.
Second, there is federal preemption of laws reggrtiéchnical standards, like

those in Farinald. at 785-786. The district court in the immediadse correctly

found that since the Ordinance is a disclosureireauent, not a technical
requirement, it is not preempted. ER (Order) GisTourt should affirm the
district court in finding no federal preemptionlo€al laws regarding consumer
disclosures.

C. The FCC Is “Reluctant To Preempt State Or LocaRegulations
Enacted To Promote Bona Fide Health And Safety Obgives”

This court should affirm the district court’s fings based on the FCC’s
1996 orderGuidelines for Evaluating the Environmental Effects of
Radiofrequency Radiation, (RF Order 1), which sets out the FCC’s safety
standards. In the section titled, “Federal Preemptthe FCC states that “[t]o
date the Commission has declined to preempt onhhaatl safety matters. RF
Order I, T 164. The FCC reiterates, stating, “[w]e haaditionally been reluctant
to preempt state or local regulations enacteddmpte_bondide health and safety

objectives.” RF Order I, § 167.
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This court should affirm the district court’s fing of no preemption
because the FCC states that its rules do not ptestatp or local regulations,
explicitly including the promotion of bona fide Higaand safety objectives.

lll.  AFFIRM THE DISTRICT COURT'S FINDING THAT THE C ITY’S
REVISED FACTSHEET IS CONSTITUTIONAL; REVERSE THE
DISTRICT COURT'S FINDING THAT THE POSTER, STICKERS, AND
IMAGES ARE UNCONSTITUTIONAL

A.  The District Court Correctly Found The RevisedFactsheet
Constitutional, It Permissibly Regulates CommercialSpeech

The district court found the factsheet constitodilp save three corrections

which the City made. This court should affirm thstrict court’s finding that the
revised factsheet is constitutional.

The district court found “it... hard to see why \gn the revisions], San
Francisco cannot require their disclosure...” ERJ@Y)y 11. The district court

made this decision after applying the “reasonablgted” test in ZauderefThe

Ordinance also passes Central Hudséour-part test. There has been no showing

that the Ordinance impacts any speech but comnhesoighere is no cause to

apply any test other than those the U.S. Suprenset @as determined in Zauderer

or Central Hudson
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B. The District Court Erred In Finding The Poster Unreasonable;
The Poster Is Reasonable Because It Informs CustomseOf The Same
Information As The Factsheet, But Before Purchase

The district court found the poster unreasonabtmabse of the images it
displays, the wall space it will require, and bessathe court-approved revised
factsheet will still inform consumers.

These findings are erroneous for several reaseiss, the images are not
misleading and not opinions. Cell phones emit RErgy and distance is a
primary factor in emission strength; graphicallgplaying easy-to-understand
colored circles radiating from a cell phone is aotopinion, it is an accepted
means of communication following Zauderef71 U.S. at 647 (found that the
images the attorney used in advertisement werenisdéading and that images
should receive the same treatment as verbal spe&eutpnd, the burden of one
poster’s wall space is negligible, not unduly; tsisommon sense. Third, the
poster is a useful, if not necessary, complemetité¢dactsheet. The factsheet is
handed out after purchase, but the poster candmevaiist shopping, giving

consumers the same informatiogfore purchase.
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C. The District Court Erred In Finding The Ordinan ce’s Stickers
Unduly Burdensome; The Size And Brevity Of The Stikers Make Them
Minimally Burdensome On Retailers’ Minimally Protected Right To Omit

The district court erroneously found adding addiél statements to display
materials to be unduly burdensome because ofithpact on the retailers’ own
message.

First, the statements are physically small, 1662nches. Second, these
additional statements may not go on a cell phoneufa&turer’'s box or over the
retailers’ attachments to those boxes. Thirdstaeements are only required when
the retailer engages in a larger amount of spaaoingthan price and identifier),
thereby making the footprint of the City’s statetsesmaller in ratio and less
burdensome.

For these reasons, this court should reverseistrécticourt and find the
additional required statements to display mategaisstitutional.

D. The District Court Erred In Striking Down The O riginal

Factsheet's Images; Following ZaudererThe First Amendment Protects
Commercial Images As It Does Commercial Verbal Speé

The district court erroneously found the imageshenoriginal factsheet to
be misleading statements of opinion, as opposéditizful statements of fact.
As discussed in Part IV.B (the poster requiremeh® images on the
original factsheet are constitutional because dgca@presentations are a protected

channel of speech. The district court createdtatteview the images in different
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lights, then it picked the light most negativelte defendant. “One plausible
interpretation is that cell phones are dangerobs i§ not the only possible
meaning but since the public might easily undesiaim this way, the image must
be scrutinized in that light.” ER (Order) 12.

In the context of this case, this rationale isupm®rtable.

CONCLUSION

This court should affirm the district court’s judgnt to the extent that it
upheld the Ordinance’s factsheet. This court shoeverse the district court’s
judgment to the extent that it struck down the @adice’s poster, stickers, and
images.

The Ordinance only affects commercial speecleritess to protect the
public against the potential personal and publaitheisk posed by unaddressed
effects of cell phone use, and it passes everytied!).S. Supreme Court has
established for reviewing commercial speech reguiat

Dated: February 1, 2012 Respectfully sutadijt

s/ James S. Turner
James S. Turner
Sean M. Witzling
1400 16th St. NW, #101
Washington, D.C. 20036
Telephone: (202) — 462 — 8800

Attorneys for Amici Curiae
The Environmental Health Trust and The California Brain Tumor Association

36



Case: 11-17773 02/01/2012 1D: 8053685 DktEntry: 35-1 Page: 47 of 47

CERTIFICATE OF COMPLIANCE

| certify that this brief complies with the typ@lume limitation of Fed. R.
App. P. 28.1(e)(2)(B) and 29(d). This brief is®8)Avords excluding the portions

exempted by Fed. R. App. P. 32(a)(7)(B)(iii), ithk allowed 16,500 words of the

principal brief, according to the “word count” tomi Microsoft Word for

Windows.

Dated February 1, 2012

James S Turner
Sean M Witzling
By: s/Sean M Witzling

Attorneys for Amici Curiae
The Environmental Health Trust and The CalifornraiB Tumor Association

37



