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DISCLOSURE OF CORPORATE AFFILIATIONS AND FINANCIAL
INTEREST

Pursuant to Federal Rule of Appellate Procedure 26.1(a), Kentucky
Waterways Alliance and Sierra Club certify that they are not subsidiaries or
affiliates of a publicly owned corporation. Thereis not a publicly owned

corporation, not party to the appeal, that has afinancial interest in the outcome.
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STATEMENT IN SUPPORT OF ORAL ARGUMENT

Kentucky Waterways Alliance and Sierra Club respectfully request oral
argument to clarify the issues, respond to any questions, and otherwise assist the
Court in the resolution of this appeal. The issues presented in this proceeding —
regarding the ability of citizens to maintain an action to protect Herrington Lake
from toxic coal ash pollution — are of significant jurisprudential and public

concern.

Xi
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JURISDICTIONAL STATEMENT

The Eastern District of Kentucky had jurisdiction pursuant to the citizen suit
provisions of the Clean Water Act (“CWA”), 33 U.S.C. § 1365(a), and the
Resource Conservation and Recovery Act (“RCRA”), 42 U.S.C. § 6972(a), as well
as 28 U.S.C. § 1331. Thedistrict court entered afinal judgment on December 28,
2017. Plaintiffs-Appellants Kentucky Waterways Alliance and Sierra Club
(“Citizen Groups”) timely noticed their appeal on January 26, 2018. This Court
has jurisdiction under 28 U.S.C. § 1291.

STATEMENT OF ISSUES

First, whether the district court erred in holding that citizen suit plaintiffs
lack standing to challenge an “imminent and substantial endangerment” under the
Resource Conservation and Recovery Act, based on a state agency’s actions that
do not satisfy the statute’s diligent prosecution standard, and where the plaintiffs’
members have suffered injuries that are redressable by relief that can be ordered by
the court.

Second, whether this Court should exercise its discretion to hold that
dismissal of an “imminent and substantial endangerment” claim under the doctrine
of Burford abstention — as Defendant-Appellee sought in the alternative — would be
improper, on remand, where timely and adequate state court review of theclaimis

not available and the claim would not interfere with any coherent state policy.
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Third, whether the district court erred in holding that the Clean Water Act’s
National Pollutant Discharge Elimination System (“NPDES”) requirements do not
apply to the discharge of pollutantsinto a navigable water via a hydrologically
connected groundwater conduit.

STATEMENT OF THE CASE

l. Unauthorized Discharge of Coal Ash Pollutantsto Navigable Waters
from E.W. Brown Station

Kentucky Utilities Company’s (“KU’s”’) E.W. Brown Station is a three-unit
coal-fired power plant located in Mercer County, Kentucky, immediately adjacent
to adammed section of the Dix River known as Herrington Lake. Compl. 11 36-
37, RE1L, Pagel D#10. Coal combustion at E.W. Brown produces solid waste
principally in the form of fly ash — fine particles that are carried up the smokestack
by exhaust gases — and bottom ash — larger particles that fall to the bottom of the
furnace. 1d. § 38, PagelD#11. Thiscoa ash waste contains a mix of toxic
pollutants, including arsenic, selenium, lead, and cadmium, among others. Id.
1143, Pagel D#12.

The plant’s coal ash waste is disposed of, and/or stored, in two surface
impoundments located on-site: the Main Ash Pond and the Auxiliary Ash Pond.
Id. 91 38-41, Pagel D#11-12. The ash ponds receive coa ash waste from the
plant’s boilers through a wet sluice system and store the toxic wastewater within

their embankments. Id. 1 39, Pagel D#11; 2012 Groundwater Assessment Plan 2-1,
2



Case: 18-5115 Document: 30 Filed: 03/28/2018 Page: 15

RE16-4, Pagel D#251. By design, the ponds overflow into channels that discharge
to Herrington Lake through a discrete, defined “outfall.” Compl. 49 44-47, REL1,
Pagel D#13. Discharges from this outfall are subject to alimited authorization set
forth in the facility’s NPDES permit, which is granted by a division of the
Kentucky Energy and Environment Cabinet (“Cabinet”) pursuant to delegated
authority under the CWA, 33 U.S.C. § 1342(b). Id. 11 25, 44-47, Pagel D#8, 13.

The Main Ash Pond contains approximately 6 million cubic yards of coal
ash waste that was generated by the plant between the 1950s and 2008. Id. 40,
PagelD#11. The Auxiliary Ash Pond has been the plant’s active disposal site for
coal ash wastewater since KU retired the Main Ash Pond in 2008. Id. Following
the retirement, KU constructed a new dry ash landfill on top of the Main Ash Pond,
a process which involved draining some of the water from the pond and installing a
“cap” of compacted soil and a “geomembrane” liner to store the accumulated
waste in place. 1d. 41, Pagel D#11-12; Closure Plan 3-4, Figs. 1-4, RE16-2,
Pagel D#224-25, 228-31. The Main Ash Pond itself has no bottom liner to separate
its contents from the surrounding earth and groundwater. Compl. 40, REL,
Pagel D#11.

The ash ponds and other facilities at E.W. Brown discharge coal ash
pollutants into Herrington Lake via groundwater. 1d. 41 21, 42, 48-49, 65,

PagelD#7, 12-14, 17. KU’s own sampling has identified two discrete locations —

3
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HQ Spring (#046) and Briar Patch Spring (#057) — where pollutants from the ash
ponds are detected discharging into HQ Stream, a surface water which flows into
Herrington Lake.! 1d. 1149-51, Pagel D#14. These discharges occur via
underground “karst” conduits through which groundwater flows, carrying with it
coal ash pollutants from the E.W. Brown site to the adjacent surface waters. 1d.
11 49-56, 63, Pagel D#14-15, 17; Ewers Memo, RE27-13, PagelD#1367. “Karst”
describes the limestone geol ogic system found beneath the E.W. Brown site.
Compl. 163, REL, Pagel D#17; Ewers Memo, RE27-13, Pagel D#1367. Karstis
known for its unique hydrogeological properties which enable the formation of
pipe-like conduits through the dissolving action of groundwater on rock. Compl.
163, REL, Pagel D#17; Ewers Memo, RE27-13, Pagel D#1367. These groundwater
pathways have been mapped by KU using dye trace studies. Compl. 51,

Pagel D#14; see also 2012 Study 28-31, RE27-12, Pagel D#1294-97 (inferred
groundwater routes based on recovery of dye from groundwater springs); 2011
Study 38-40, RE27-11, Pagel D#1198-200 (same). KU’s sampling confirms the
presence of coal ash pollutants in the springs, HQ Stream, and Herrington L ake.
Compl. 1 52-56, RE1, Pagel D#14-15. Other facilities a the E.W. Brown site,

including sluice channels and conveyances of coal ash wastewater, aso discharge

1 KU uses these numeric designations to identify particular groundwater springsin
itsreports. See, e.g., 2012 Groundwater Assessment Plan, Fig. 4, RE16-4,
Pagel D#2609.

4
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into Herrington Lake viakarst conduits. Compl. 11 21, 65, RE1, Pagel D#7, 17.
None of these discharges are authorized by KU’s NPDES permit to discharge
wastewater from the E.W. Brown Station. |d. 73, Pagel D#19.

1. Harm Resulting from Coal Ash Pollution in Herrington Lake

Coa ash contamination is widespread at the E.W. Brown site and inflicts
harm on Herrington Lake and its fish and wildlife. E.g., Compl. 167, Pagel D#17-
18. Sampling conducted separately by KU, the Cabinet, and Citizen Groups has
detected coa ash pollutants in groundwater, navigable waters, sediment, and fish.
Id.; Lemly Decl. 1 8-9, 25-36, RE27-1, Pagel D#1042-43, 1047-55; Agreed Order
19 8-11, RE16-15, Pagel D#420-21; Notice of Violation, RE16-14, Pagel D#415-
16; 2015 Groundwater Remedia Action Plan 2-5to 2-7, RE16-1, Pagel D#162-64;
2012 Groundwater Assessment Plan 2-6 to 2-9, Tables 4-5, RE16-4, Pagel D#256-
59, 282-89. These pollutants are present in concentrations known to produce toxic
effects in aquatic organisms. Compl. 167, REL, Pagel D#17-18; Lemly Decl. | 8-
9, 25-45, RE27-1, Pagel D#1042-43, 1047-78. Exposure to coa ash pollutantslike
arsenic, lead, cadmium, and others, can poison Herrington Lake fish and wildlife.
Lemly Decl. § 31, RE27-1, Pagel D#1053. Selenium exposure, which occurs

through “bioaccumulation” of selenium in the aquatic food chain, can be fatal to
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embryonic and young fish and produce skeletal deformities in devel oping fish.2
Compl. 143, REL, Pagel D#12; Lemly Decl. 11 16-18, RE27-1, Pagel D#1044-45.
A study commissioned by Citizen Groups and published in a peer-reviewed
scientific journal indicates a deformity rate in Herrington Lake fish that is 25 times
greater than the reference condition, with 97% of deformed specimens exhibiting
skeletal defects associated with toxic exposure to coal ash waste. Lemly Decl.
1910, 41, RE27-1, Pagel D#1043, 1077.2 In the studied population, mortality due
to selenium exposure may exceed 25%. 1d. § 44, Pagel D#1077-78. A separate
study by the Cabinet found fish tissue concentrations of selenium exceeded state
standards in nine out of ten fish sampled. Notice of Violation 1-2, RE16-14,
Pagel D#415-16; see also Lemly Decl. 142, RE27-1, Pagel D#1077 (selenium
concentrations in fish tissue examined by Citizen Groups’ expert uniformly
exceeded the toxic threshold for mortality and reproductive failure).

Herrington Lake is a popul ar recreational destination for residents and
touriststo swim, fish, and boat. Compl. 11 58-59, RE1, Pagel D#15; Dirksen Decl.
11 8-16, RE27-3, Pagel D#1092-94; Donnelly Decl. 11 9-26, RE27-4,

Pagel D#1097-102; Shelley Decl. 11 7-16, RE27-5, Pagel D#1105-08. It isalso the

2 Bioaccumul ation occurs when an organism absorbs a substance at a rate faster
than the rate at which the organism excretes the substance. Lemly Decl. § 15,
RE27-1, Pagel D#1044.
3 See also A. Dennis Lemly, Selenium poisoning of fish by coal ash wastewater in
Herrington Lake, Kentucky, 150 Ecotoxicology & Envtl. Safety 49 (2018).

6
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source of drinking water for tens of thousands of people, including many who live
near E.W. Brown. Compl. 59, RE1, Pagel D#15. Moreover, impacts on the
health of the Lake and its aquatic life diminish the enjoyment of Citizen Groups’
members who use the Lake for recreation and treasure its aesthetic value. 1d.
19177, 84, Pagel D#20, 21, Dirksen Decl. 1 8-16, RE27-3, Pagel D#1092-94;
Donnelly Decl. 11 9-26, RE27-4, Pagel D#1097-102; Shelley Decl. 11 7-16, RE27-
5, Pagel D#1105-08.

[11. Deficiency of Remedial M easures Undertaken by KU

Remedial measures proposed or undertaken by KU are inadequate to abate
the coal ash contamination at E.W. Brown. See Compl. 11 50, 83, RE1,
Pagel D#14, 21. Since 2011, KU has overseen a program of limited studies and
corrective actions in connection with its permit to install and operate a landfill on
top of the Main Ash Pond. Seeid. {50 & n.2, Pagel D#14. This has included
reporting on the purported hydrogeology of the site and the presence of coal ash
pollutants in groundwater and surface waters, as well as developing a so-called
“Groundwater Remedial Action Plan,” which sets forth certain, limited “remedial”
measures. 2015 Groundwater Remedial Action Plan 4-1 to 6-2, RE16-1,
Pagel D#171-83; 2012 Groundwater Assessment Plan 2-1 to 3-5, RE16-4,
Pagel D#251-64; see also Compl. {150-52, 68, RE1, Pagel D#14, 18. Most of

those measures have focused on reducing infiltration of water from above the

~
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surface into coal ash buried beneath; none have directly addressed the ongoing
flows of contaminated groundwater beneath the site that discharge via karst
conduits to Herrington Lake. June 2015 Comments 4-9, RE16-10, Pagel D#380-
85; June 2014 Comments 8-9, RE27-8, Pagel D#1135-36. Nor has KU undertaken
any new dye trace studies or other assessments of the ongoing groundwater flows,
despite acknowledging that its prior dye trace studies failed to identify the route of
acritical groundwater pathway that flows through the base of the Main Ash Pond
where the mixing of coa ash pollutants and groundwater occurs. Ewers Decl.

19 10-13, RE27-9, Pagel D#1142. Theimplication of this omission isthat KU has
failed to identify all of the pathways by which pollutants are discharged to
Herrington Lake viagroundwater. 1d. § 13, Pagel D#1142.

Citizen Groups have repeatedly advised Kentucky agencies of the coal ash
contamination at E.W. Brown and the inadequacy of the remedial measures
undertaken by KU. Citizen Groups submitted comments on the E.W. Brown
landfill permit and groundwater assessment, explaining that that the site’s coal ash
ponds are discharging harmful pollutantsinto Herrington Lake via hydrologically
connected karst conduits, and warning that installation of a coal ash landfill will
exacerbate the problem. June 2014 Comments 4-6, 8-10, RE27-8, Pagel D#1131-
33, 1135-37; December 2013 Comments 6-20, RE16-5, Pagel D#296-310;

Boulding Report 5-28, RE16-6, Pagel D#317-40. The comments further explained

8
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that KU’s groundwater assessment inaccurately characterizes the nature and extent
of the problem, in part because it inadequately mapped the underground pathways
by which the contamination occurs. June 2015 Comments 4-11, RE16-10,

Pagel D#380-87; June 2014 Comments 5-10, RE27-8, Pagel D#1132-37; December
2013 Comments 15-16, RE16-5, Pagel D#305-06; Boulding Report 11-14, 25-28,
RE16-6, Pagel D#323-26, 337-40; see also Ewers Decl. 11 13-14, RE27-9,

Pagel D#1142-43 (“[T]he Company’s groundwater tracing studies do not fully
identify all of the pathways by which pollutants entering the groundwater aquifer
at the E.W. Brown site may be transported into Herrington Lake.”). Moreover,
Citizen Groups described the inadequacies of KU’s remedial actions, in particular
their failure to address the discharge of coal ash pollutants into Herrington Lake
viakarst conduits. June 2015 Comments 2015 4-11, RE16-10, Pagel D#380-87;
June 2014 Comments 6-7, RE27-8, Pagel D#1133-34.

Similarly, Citizen Groups informed the Cabinet of deficienciesin a so-called
“Corrective Action Plan” submitted by KU. See September 2017 Comments,
RE27-7; see also Compl. 1 69, 83, REL, Pagel D#18, 20-21. KU submitted the
proposal in response to a 2017 Agreed Order that resolved an outstanding Notice
of Violation issued by the Cabinet under state laws prohibiting harmful water
pollution for KU’s unlawful discharge of selenium to HQ Stream and Herrington

Lake viaHQ Spring and Briar Patch Spring. See Agreed Order, RE16-15,

9
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Pagel D#418-34; Notice of Violation, RE16-14, Pagel D#414-16 (citing KRS
224.70-110, 401 KAR 10:031 Section 2). The Agreed Order required the company
to submit two corrective action plans: one to assess the human health and
ecological risks of selenium concentrationsin Herrington Lake, identify the
sources of selenium in the Lake, and consider remedial actions “if necessary’’; and
a second to document plans for compliance with federal wastewater and coal ash
disposal regulations at the Auxiliary Ash Pond. Agreed Order Y 15-21, RE16-15,
Pagel D#422-25. In commentsto the Cabinet on the first plan, Citizen Groups
guestioned the need for a prolonged study whose results would merely reproduce
the ample data already available documenting the contamination problem in
Herrington Lake and its sources at E.W. Brown. September 2017 Comments 3-4,
10, 13, RE27-7, Pagel D#1115-16, 1122, 1125. Further, Citizen Groups pointed
out that the plan contains numerous deficiencies, including that the ecological risk
assessment relies on methods ill-suited for the study of bio-accumulation of
selenium; the plan includes no groundwater studies to map the pathways by which
the E.W. Brown site discharges pollutants to Herrington Lake via karst conduits;
and too few samples are collected, particularly downstream of E.W. Brown and its

discharges. Id. 5-10, PagelD#1117-22. Finally, Citizen Groups criticized the lack

10
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of transparency with which the Cabinet conducted the public comment process.*
Id. 10-13, Pagel D#1122-25.

Finding KU’s remedial measures inadequate to address the urgent, ongoing
problem of coal ash contamination in Herrington Lake, Citizen Groups filed sit.®
Compl. 11 68-69, 83, RE1, Pagel D#18, 20-21.

V. Citizen Groups’ Lawsuit

On July 12, 2017, Citizen Groups filed a citizen suit under 33 U.S.C.

§ 1365(a) and 42 U.S.C. § 6972(a), seeking declaratory and injunctive relief for
KU’s discharges of pollutants at the E.W. Brown site without authorization by a
NPDES permit in violation of the CWA, 33 U.S.C. § 1311(a), and for KU having
contributed or contributing to the handling, storage, treatment, transportation, or
disposal of coa ash waste at the E.W. Brown site that may present an imminent
and substantial endangerment to human health and the environment under RCRA,
42 U.S.C. § 6972(a)(1)(B). Compl. 11 70-85, RE1, Pagel D#19-21. Specifically,

Citizen Groups seek cessation of unlawful discharges of coa ash pollutants from

4 Citizen Groups did not file comments on the Auxiliary Ash Pond Corrective
Action Plan because it involves only documentation of compliance measures
already required by federal law. See Auxiliary Ash Pond Corrective Action Plan,
RE16-19, Pagel D#558-61.
> At the time of filing the lawsuit, Citizen Groups had aready reviewed both
corrective action plans in draft form. See Agreed Order 15(A), (B), RE16-15,
Pagel D#422-23 (proposed selenium plan due April 14, 2017; proposed Auxiliary
Ash Pond plan due June 30, 2017).

11
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the E.W. Brown site to Herrington Lake and HQ Stream via karst conduits, and full
abatement of the endangerment associated with pollutants that have aready
migrated into groundwater, navigable waters, and sediments near the site. Id.,
Pagel D#21-22 (“Prayer for Relief”). Citizen Groups further seek civil penaltiesto
be assessed under 33 U.S.C. 88 1319(d) & 1365, and 40 C.F.R. § 19.4, for
violations of the CWA.. Id. § 75, Prayer for Relief, Pagel D#19, 21-22.°

On September 11, 2017, KU filed a motion to dismiss Citizen Groups’
RCRA claim under Rule 12(b)(1) and their CWA claim under Rule 12(b)(6). Mat.
14-19, 25-38, RE16, Pagel D#118-23, 129-42. KU further argued for dismissal of
Citizen Groups’ RCRA claim under the doctrine of Burford abstention. Id. 20-25,
Pagel D#124-29. The district court granted the motion on December 28, 2017,
dismissing the RCRA claim on the ground that it is not redressable, such that
Citizen Groups lack Article Il standing. Op. 15-16, RE31, Pagel D#1785-86.
Further, the district court dismissed the CWA claim on the ground that discharges
of pollutants to navigable waters via hydrologically connected groundwater are not
subject to the CWA’s NPDES permit requirement. 1d. 25, PagelD#1795. The

district court did not reach the issue of Burford abstention, but it noted that the

® Prior to filing the lawsuit, Citizen Groups notified KU of their intent to sue, as
required by 33 U.S.C. § 1365(b)(1) and 42 U.S.C. § 6972(b)(2)(A). Compl. 1 7-
10, 13-15, RE1, Pagel D#3-4, 5; October 2015 Notice Letter, RE1-2, Pagel D#32-
37; November 2015 Notice Letter, RE1-1, Pagel D#25-30; October 2016 Notice
Letter, RE1-3, Pagel D#39-45.

12
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considerations that underlie the Burford abstention doctrine are similar to those
underlying the court’s dismissal of the RCRA claim for lack of redressability. Id.
16 n.1, Pagel D#1786.

STANDARD OF REVIEW

“Appellate review of a Fed.R.Civ.P. 12(b)(1) and/or 12(b)(6) motion[] is de
novo.” Jonesv. City of Lakeland, Tenn., 224 F.3d 518, 520 (6th Cir. 2000).
“[TTh[e] Court must accept astrue all materia allegations contained in the
complaint and liberally construe them in favor of the complaining party.” Am.
Canoe Ass 'n, Inc. v. City of Louisa Water & Sewer Comm 'n, 389 F.3d 536, 540
(6th Cir. 2004). The Court may dismiss aclaim “only if it is clear that no relief
could be granted under any set of facts that could be proved consistent with the
allegations.” Golden v. City of Columbus, 404 F.3d 950, 959 (6th Cir. 2005)
(quoting Hishon v. King & Spalding, 467 U.S. 69, 73 (1984)). On a12(b)(1)
motion, the district court’s factual findings are reviewed for clear error, while its
application of law to factsis reviewed de novo. RMI Titanium Co. v. Westinghouse
Elec. Corp., 78 F.3d 1125, 1135 (6th Cir. 1996).

SUMMARY OF ARGUMENT

Over six million cubic yards of toxic coa ash are buried at the E.W. Brown
site, in direct contact with flowing groundwater that discharges harmful pollutants

from the ash into Herrington Lake and other nearby waters through subsurface

13
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hydrological conduits. These discharges of pollution are unauthorized by E.W.
Brown’s NPDES permit, and a growing body of evidence indicates that toxic coal
ash pollution from E.W. Brown is endangering water quality and aquatic life in
Herrington Lake.

The district court erred in disregarding Citizen Groups’ well-pleaded
allegations and supporting evidence and dismissing their claims. First, Citizen
Groups have asserted awell-pleaded “imminent and substantial endangerment”
clam under RCRA and have demonstrated standing to pursue that claim on their
members’ behalf. The district court’s dismissal of this claim relied on erroneous
factual findings about KU’s inadequate plan to continue studying Herrington Lake
pollution instead of addressing it. The district court also misapplied this Court’s
precedent in Ellisv. Gallatin Steel Co., 390 F.3d 461 (6th Cir. 2004), a case about
resjudicata and statutory preclusion, to the standing context. Under well-
established Article Il jurisprudence, the district court has the power to order relief
that would redress Citizen Groups’ injuries, by ordering KU to eliminate
discharges of coal ash pollution to the Lake and take steps to promptly implement
effective remedies for the harm that its pollution has aready caused. Citizen
Groups need show nothing further to establish redressability, and therefore the

district court’s decision must be reversed.

14
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Nor isthere any basis for Burford abstention from this claim, as the district
court indicated it was inclined to do in the alternative. The Court should reach this
Issue in the interest of judicial economy and hold that Burford abstention is
unwarranted here. No adequate or timely state court review is available, and
Citizen Groups’ RCRA claim does not collaterally attack a state permitting
decision or otherwise interfere with efforts to establish a coherent state policy.

Finally, Citizen Groups have asserted a well-pleaded claim that KU’s
unauthorized discharges to Herrington Lake and adjacent waters through
subsurface conduits violate the CWA. The district court applied an incorrect
standard in granting KU’s motion to dismiss, improperly relying on erroneous
assertions about the “diffuse” nature of groundwater instead of taking as true at this
stage Citizen Groups’ allegations that KU is discharging from confined, discrete
conveyances that are subject to the CWA. Thedistrict court also ignored plain
statutory language, and decades of precedent, in holding that discharges that are
conveyed through groundwater can never be subject to the CWA. Thedistrict

court’s decision must be reversed on this claim as well.

15
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ARGUMENT

l. Citizen Groups Seek Relief Through Their “Imminent and Substantial
Endangerment” Claim that Can Be Redressed by Federal Court Order.

A. Citizen Groups Have Asserted a Well-Pleaded “Imminent and
Substantial Endangerment” Claim.

Citizen Groups allege that KU’s handling, storage, treatment, transportation,
and/or disposal of coal ash at E.W. Brown are contributing to conditions in
Herrington Lake that may present an imminent and substantial endangerment to
human health and the environment. Compl. 1 36-43, 48-69, 81, RE1, Pagel D#10-
12, 13-18, 20. Available sampling data demonstrate that the ongoing
contamination of Herrington Lake with coal ash pollution is likely having harmful
toxic effects, such as developmental abnormalities and reproductive failure, on fish
and wildlife. Id. 67, Pagel D#17-18; see also Lemly Decl. 119, 41-42, 44, RE27-
1, Pagel D#1043, 1077-78. Although KU has taken some remedial steps at E.W.
Brown in recent years, such as measures to reduce infiltration of water from above
the surface into coal ash buried beneath, KU’s actions have not addressed either
the coal ash contamination already in Herrington Lake or the ongoing spread of
contamination into the Lake and adjoining streams through groundwater flowing
through coal ash beneath the site. Compl. § 68, RE1, Pagel D#18; June 2015
Comments 4-9, RE16-10, Pagel D#380-85; June 2014 Comments 8-9, RE27-8,

Pagel D#1135-36. KU and the Cabinet have aso agreed on a plan for further

16
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monitoring and study of Herrington Lake, but the plan — despite misleadingly
being called a “Corrective Action Plan” — includes no commitment by KU to
undertake any additional remedial actions at the site. Compl. {69, REL,
Pagel D#18; Lemly Decl. 119, 11, RE27-1, Pagel D#1043.’

RCRA alows citizens to bring suit against “any person . . . who has
contributed or who is contributing to the past or present handling, storage,
treatment, transportation, or disposal of any solid or hazardous waste which may
present an imminent and substantial endangerment to health or the environment.”
42 U.S.C. §6972(a)(1)(B). Congress added this provision to RCRA in 1984 to
empower federal courts to grant affirmative equitable relief “to the extent
necessary to eliminate any risks posed by toxic wastes.” S. Rep. No. 98-284, at 59
(1983) (quoting United States v. Price, 688 F.2d 204, 214 (3d Cir. 1982)); see also
Me. People’s All. v. Mallinckrodt, Inc., 471 F.3d 277, 287 (1st Cir. 2006);
Interfaith Cmty. Org. v. Honeywell Int’l, Inc., 399 F.3d 248, 267 (3d Cir. 2005)
(“Honeywell™).

Courts interpret RCRA’s “imminent and substantial endangerment” (“ISE”)

provision expansively. Itiswell established that the operative word in the

" As noted above, the Agreed Order required KU to submit two corrective action
plans. Seesupraat 9-11. As used throughout the brief, “Corrective Action Plan”
refersto the first of those two plans — which addresses selenium contamination in
Herrington Lake — unless specified otherwise.

17
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statutory phrase “may present an imminent and substantial endangerment” is
“may.” See, e.g., Burlington N. & Santa Fe Ry. Co. v. Grant, 505 F.3d 1013, 1020
(10th Cir. 2007); Honeywell, 399 F.3d at 258; Dague v. City of Burlington, 935
F.2d 1343, 1355 (2d Cir. 1991), rev'd in part on other grounds, 505 U.S. 557
(1992). The Supreme Court has held that a RCRA | SE plaintiff need not show that
actual harm will occur immediately, aslong as therisk of threatened harmis
present now. Meghrig v. KFC Western, Inc., 516 U.S. 479, 485-86 (1996). And
courts have held that “substantial” harm does not require precise “quantification of
endangerment”; rather, it demands only a “reasonable cause for concern” that harm
will result if remedial action is not taken. Burlington N. & Santa Fe Ry. Co., 505
F.3d at 1021. Courts do not require precise quantification of harm, but instead
adopt a precautionary approach: “[I]f an error is to be made in applying the [ SE]
standard, the error must be made in favor of protecting public health, welfare and
the environment.” Honeywell, 399 F.3d at 259; see also Me. People’s All., 471
F.3d at 288 (collecting cases). Moreover, “a private citizen suing under

§ 6972(a)(1)(B) [the ISE provision] could seek a mandatory injunction, i.e., one
that orders a responsible party to ‘take action’ by attending to the cleanup and
proper disposal of toxic waste.” Meghrig, 516 U.S. at 484. “[C]Jourts have
consistently held that” the ISE provision “is intended to give broad authority to the

courtsto grant all relief necessary to ensure complete protection of the public

18
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health and the environment.” Little Hocking Water Ass 'n v. E.I. DuPont de
Nemours & Co., 91 F. Supp. 3d 940, 952 (S.D. Ohio 2015) (internal quotation
marks and citation omitted).

Citizen Groups’ complaint asserts a well-pleaded RCRA | SE claim under
this body of precedent. KU did not argue otherwise in the district court below.

B. Citizen GroupsHave Standing to Pursue Their Claim.

In addition, Citizen Groups made sufficient allegations (which, in response
to KU’s motion to dismiss, they also supported with affidavits) to demonstrate
standing to pursue thisclaim. As non-profit membership organizations, Citizen
Groups have standing to sue on behalf of their membersin cases germane to their
organizational interests when their members otherwise have standing to suein their
own right, and neither the claims asserted nor the relief requested requires
participation of individual membersin the lawsuit. Am. Civil Liberties Union of
Ohio Found., Inc. v. Ashbrook, 375 F.3d 484, 489 (6th Cir. 2004) (“ACLU”); see
also Friends of the Earth, Inc. v. Laidlaw Enwvtl. Servs. (TOC), Inc., 528 U.S. 167,
181 (2000) (“Laidlaw”).

Anindividual has standing to sue in his own right where he “has suffered a
concrete and particularized injury in fact that is fairly traceable to the defendant’s
actions and a favorable decision would redress his injury.” Am. Canoe Ass’n, 389

F.3d at 540; see also Laidlaw, 528 U.S. at 181 (2000); ACLU, 375 F.3d at 489.

19



Case: 18-5115 Document: 30 Filed: 03/28/2018 Page: 32

Environmental plaintiffs “adequately allege injury in fact when they aver that they
use the affected area and are persons ‘for whom the aesthetic and recreational
values of the area will be lessened’ by the challenged activity.” Laidlaw, 528 U.S.
at 183 (citation omitted). Actual environmental harm from the defendant’s
conduct need not be shown; rather, “reasonable concerns’ that harm will occur are
enough. Id. at 183-84; seealso Serra Club v. Morton, 405 U.S. 727, 735 (1972).
Plaintiffs need not prove to a scientific certainty that a defendant’s waste caused
the precise harm that they have suffered. See, e.q., Piney Run Pres. Ass'nv. Cty.
Comm ’rs of Carroll Cty., Md., 268 F.3d 255, 263-64 (4th Cir. 2001); Pub. Interest
Research Grp. of N.J., Inc. v. Powell Duffryn Terminals, Inc., 913 F.2d 64, 72 (3rd
Cir. 1990). In addition, “[t]hreats or increased risk . . . constitute[] cognizable
harm.” Friends of the Earth, Inc. v. Gaston Copper Recycling Corp., 204 F.3d
149, 159-60 (4th Cir. 2000) (en banc).

Here, Citizen Groups have members who use and appreciate Herrington
Lake and have a direct interest in its water quality and environmental health.
Compl. 19, RE1, PagelD#6. These memberslive near, and recreate in and
around, Herrington Lake, including in the vicinity of E.W. Brown. |d. They
reasonably believe that KU’s past and present handling, storage, treatment,
transportation, and/or disposal of coal ash at E.W. Brown may endanger their

health, that of their families and communities, and their environment (including the
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fish and wildlife they observe, consume, or enjoy). Id. Theseinjuries arefairly
traceable to KU’s coal ash activities at E.W. Brown that have caused or contributed
to contamination of Herrington Lake. 1d. 121, PagelD#7. They would be
redressed by an order of the court requiring KU to take steps to abate the
endangerment, id. § 22, including steps to clean up contamination aready in the
L ake and stop further flows of contaminated groundwater into the Lake, neither of
which are currently being undertaken by KU. 1d. 11 68-69, Pagel D#18. These
allegations are more than sufficient for Citizen Groups to establish their standing at
the pleadings phase.®

As asupplement to these well-pleaded alegations, Citizen Groups submitted
declarations from three of their members who are injured by KU’s contamination
of Herrington Lake with toxic coal ash. Dirksen Decl., RE27-3, Pagel D#1091-94;
Donnelly Decl., RE27-4, Pagel D#1096-102; Shelley Decl., RE27-5, Pagel D#1104-

08. All three own homes on or near Herrington Lake.® They enjoy fishing,

8 The issues in this case are germane to Citizen Groups’ mission to protect the
environment and public health. See Compl. 1 17-18, RE1, Pagel D#5-6. In
addition, neither the claims nor the relief sought in this litigation requires
individual participation, and Citizen Groups do not seek private damages or
injunctive relief that would be unique to any particular person. See Neighborhood
Action Coal. v. City of Canton, Ohio, 882 F.2d 1012, 1017 (6th Cir. 1989)
(granting standing to seek an injunction).

® Dirksen Dedl. 1 2, RE27-3, Pagel D#1091; Donnelly Decl. § 3, RE27-4,

Pagel D#1096; Shelley Decl. 1 2, RE27-5, Pagel D#1104.
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boating, swimming, and observing wildlife on Herrington Lake.’® Eachis
concerned, however, by the impacts of coal ash pollution on water quality in
Herrington Lake and on the fish and birds who live there.!! These concerns harm
the declarants by diminishing their enjoyment of Herrington Lake.?

These members’ injuries are both fairly traceable to KU’s contamination of
Herrington Lake and redressabl e through a court ordering KU to abate the
endangerment there. The causation requirements of traceability and redressability
exist to “eliminate those cases in which a third party and not a party before the
court causes the injury.” Am. Canoe Ass’'n, 389 F.3d at 542. In the environmental
pollution context, “[i]t can scarcely be doubted that, for a plaintiff who is injured
or faces the threat of future injury duetoillegal conduct ongoing at the time of suit,
a sanction that effectively abates that conduct and prevents its recurrence provides
a form of redress.” Laidlaw, 528 U.S. at 185-86. This Court has held that a
defendant’s claim that it is undertaking voluntary efforts to eliminate illegal

pollution does not deprive injured citizen plaintiffs of the ability to seek redress

10 Dirksen Decl. 119, 14, RE27-3, Pagel D#1092, 1094; Donnelly Decl. 1 13-17,
23-24, RE27-4, Pagel D#1098-99, 1101; Shelley Decl. 1 7-9, RE27-5,
Pagel D#1105-06.
11 Dirksen Decl. 119, 14, RE27-3, Pagel D#1092, 1094; Donnelly Decl. 119, 18-
22, 24-25, RE27-4, Pagel D#1097, 1099-102; Shelley Decl. 11 11-14, RE27-5,
Pagel D#1106-07.
12 Dirksen Decl. 111 10-16, RE27-3, Pagel D#1092-94; Donnelly Decl. 119, 18-22,
24-26, RE27-4, Pagel D#1097, 1099-102; Shelley Decl. 1 13-14, RE27-5,
Pagel D#1107.
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through injunctive relief. See Am. Canoe Ass 'n, 389 F.3d at 543-44 (rejecting
argument that citizen plaintiffs lacked redressability because defendant was
pursuing arenovation project that it claimed would eliminate discharges of
pollution).

Numerous courts hearing RCRA | SE claims have recognized that even when
an administrative agency takes actions that the defendant claims address the risks
of harm from pollution, injured citizen plaintiffs still have standing to seek redress
through injunctive relief that goes beyond that ordered by the agency. See
Honeywell, 399 F.3d at 257 (finding redressability where plaintiffs established
“more than a substantial likelihood” that “injunctive relief will permanently end
the endangerments. . . [or] at aminimum, . . . will materially reduce their
reasonable concerns about those endangerments™); Cmty. Ass’n for Restoration of
the Env'’t, Inc. v. Cow Palace, LLC, 80 F. Supp. 3d 1180, 1209-10 (E.D. Wash.
2015) (finding redressability, notwithstanding U.S. EPA administrative consent
order, where plaintiffs sought additional relief that would further reduce
contamination); Nat. Res. Def. Council, Inc. v. Cty. of Dickson, Tenn., No. 3:08-
0229, 2010 WL 1408797, at *5 (M.D. Tenn. Apr. 1, 2010) (finding redressability,
notwithstanding state agency actions, where plaintiffs alleged that agency actions
“failed to eliminate the threat from . . . contamination”); see also Little Hocking

Water Ass’n, 91 F. Supp. 3d at 955.
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Applying these same principles here, Citizen Groups clearly established
standing to pursue their RCRA ISE claim.

C.  The District Court Erred in Holding That Citizen Groups’
Injuries Are Not Redressable.

The district court held that the Cabinet’s Agreed Order and KU’s so-called
“Corrective Action Plan” somehow wipe out Citizen Groups’ standing to pursue
injunctive relief in this case to redress the ongoing harms to their members from
KU’s contamination of Herrington Lake. Op. 15-16, RE31, Pagel D#1785-86. The
district court’s holding was based on both an erroneous characterization of the
Corrective Action Plan and a misapplication of this Court’s decision in Ellisv.
Gallatin Steel Co., 390 F.3d 461 (6th Cir. 2004), and it must be reversed.

1. TheDistrict Court Based Its Holding on Erroneous
Findings of Fact.

The district court relied on two erroneous factual findings in support of its
conclusion that, due to the Agreed Order and Corrective Action Plan, the
injunctive relief requested by Citizen Groups was “not available to redress the
alleged injuries.” Op. 16, RE31, Pagel D#1786. First, the district court incorrectly
found that the Corrective Action Plan “call[s] for extensive groundwater studies” at
the E\W. Brown site. 1d. 15, PagelD#1785. Thisis untrue and unsupported by the
record in this case. KU had previously performed a groundwater assessment at the

site, which included two dye trace studies mapping some of the groundwater
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pathways by which coal ash contaminants are conveyed to Herrington Lake and
adjacent streams. 2012 Study, RE27-12, Pagel D#1263-365; 2011 Study, RE27-11,
Pagel D#1157-261. However, athough Citizen Groups identified serious
deficiencies in these studies — in particular, that there are likely pathways by which
contaminated groundwater is being discharged to Herrington Lake from the E.W.
Brown site that the studies did not detect — the Corrective Action Plan does not
include any new dye trace studies or similar groundwater assessments. Corrective
Action Plan 17-39, RE16-16, Pagel D#459-81; see also June 2015 Comments 4-11,
RE16-10, Pagel D#380-87; June 2014 Comments 5-10, RE27-8, Pagel D#1132-37;
December 2013 Comments 15-16, RE16-5, Pagel D#305-06; Boulding Report 11-
14, 25-28; RE16-6, Pagel D#323-26, 337-40.* Nothing in the Corrective Action
Plan callsfor KU to study further the pathways by which the EW. Brown site
discharges coa ash-contaminated groundwater to Herrington Lake and adjacent
streams. The district court’s finding otherwise is in error.

Second, the district court incorrectly stated that the Corrective Action Plan
“require[s] KU to recommend remedial actions when the studies are complete.”
Op. 15, RE31, PagelD#1785. That is not what the Plan actually requires.

Although the Plan includes a chapter on “supplemental remedial actions,” that

13 The Agreed Order does require KU to continue its program of sampling
groundwater at springs that was already in place. Agreed Order 1 4-5, 13, RE16-
15, Pagel D#419, 422.
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chapter states that an evaluation of potential remedies will only take place “if
needed,” without specifying the criteria by which such a “need” will be evaluated.
Corrective Action Plan 40, RE16-16, Pagel D#482. Nor does the Plan establish a
definite timeframe by which any eva uation of potential remedies might be
completed, suggesting only that it may (or may not) be completed by “mid-2019.”
Id. 45, Pagel D#487. In other words, despite its name, the Corrective Action Plan
Imposes no certain requirements on KU to undertake any “corrective actions” at
the E.W. Brown site or in Herrington Lake — or even evaluate whether to do so. Id.
40-45, Pagel D#482-87. At most, the Plan only holds open the possibility that the
state agency, exercising its enforcement discretion, may decide to require KU to
take additional remedial actions at an uncertain future date.

By contrast, Citizen Groups seek immediate injunctive relief through their
RCRA |ISE claim, based on existing data that already show that Herrington Lake in
the vicinity of E.W. Brown is contaminated with selenium and other coal ash
pollutants at levels exceeding the toxic thresholds for reproduction and survival of
fish and wildlife. Compl. 167, RE1, Pagel D#17-18; Lemly Decl. 1Y 31-36, RE27-
1, Pagel D#1053-55. Citizen Groups had requested that the district court, inter
alia, order KU to “take all actions necessary to eliminate the endangerment to
health and the environment in the vicinity of the E.W. Brown Station, including

ordering that KU determine and implement the most expeditious, cost-effective,
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and environmentally sound means to eliminate the ongoing migration of [coal ash]
pollutants into groundwater, surface water, and sediments; and to fully abate the
endangerment associated with [coa ash] pollutants that have already migrated into
groundwater, surface water, and sediments near the site.” Compl. 21-22, RE1,
Pagel D#21-22 (Prayer for Relief (d)). While further proceedings before the
district court would be necessary to determine the most appropriate remedy,
potentia further relief that the district court could order includes, for example,
directing KU to excavate buried coa ash at the E.W. Brown site that isin contact
with groundwater, and/or to implement an effective alternative that would prevent
further contamination of the Lake. The district court could also direct KU to clean
up coal ash pollution that is already in the Lake and harming fish and wildlife, such
as by removing contaminated sediment wherever it is feasible to do so. None of
these remedies is currently contemplated in the Corrective Action Plan, let alone
required of KU.

Because the district court’s findings that the Corrective Action Plan requires
KU to undertake studies of contaminated groundwater flows and recommend
remedies were clearly erroneous, they deserve no deference and must be
disregarded. See RMI Titanium Co., 78 F.3d at 1135 (factua findings on 12(b)(1)

motion reviewed for clear error). The district court’s conclusion that Citizen
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Groups’ requested injunctive relief is no longer “available” is based on incorrect
factual premises.

2. The District Court’s Holding is Legally Erroneous.

The district court’s holding is also legally erroneous. Relying on Ellis, the
district court held that the Agreed Order and the Corrective Action Plan somehow
deprive Citizen Groups of standing, as a constitutional matter, to seek the relief
that they requested. But Ellis did not even mention redressability or address
Articlelll standing at all. The citizen plaintiffsin Ellis were also partiesto aU.S.
EPA enforcement action challenging the same violations of the Clean Air Act that
the citizens sought to litigate in a separate lawsuit. 390 F.3d at 467-69. After the
U.S. EPA action was resolved through a consent decree, this Court held that, under
the Clean Air Act’s statutory preclusion provision and common law res judicata
principles, the plaintiffs were barred from seeking additional relief on claims that
overlapped with the consent decree when those claims had been actually litigated
and determined in the U.S. EPA lawsuit. 1d. at 472-74. The Court also held that
the consent decree’s resolution of the Ellis plaintiffs’ legal claims barred injunctive
relief on post-decree violations, given that the consent decree provided prospective
injunctive relief on those same claims. |1d. at 475-76. At the same time, the Court

noted that the plaintiffs were free to pursue any new legal claimsthat they had in a
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new lawsuit, provided that it too was not barred by statutory preclusion (including
the Clean Air Act’s notice requirements). Id. at 476-78.

This caseis fundamentally distinguishable. Unlike the plaintiffsin Ellis,
Citizen Groups had no prior notice of the Cabinet’s Agreed Order, let alone an
opportunity to participate in any adjudicatory proceeding concerning it. Thereis
thus no plausible claim that the Agreed Order precludes Citizen Groups’ RCRA
| SE claim under the res judicata doctrine — nor did the district court make such a
finding. Seeid. at 473 (finding plaintiffs’ claims precluded because they “had an
opportunity to fully litigate the issues encompassed by the consent decree as
intervenorsin that law suit™) (internal quotation marks omitted)).

Nor isthere any statutory preclusion created by the Agreed Order, asthe
district court itself found. See Op. 12, RE31, Pagel D#1782. RCRA provides that
an | SE claim is precluded by state agency action only if the agency is diligently
prosecuting its own RCRA | SE lawsuit or has taken certain specified actions under
the Comprehensive Environmental Response, Compensation, and Liability Act
(“CERCLA”). See42 U.S.C. §6972(b)(2)(C); see also City of Toledo v. Beazer
Materials & Servs,, Inc., 833 F. Supp. 646, 657 (N.D. Ohio 1993) (holding that
out-of-court state administrative enforcement action does not preclude | SE citizen
suit because it is not an action that the statute specifies as preclusive, and collecting

cases in accord); accord Nat. Res. Def. Council, Inc., 2010 WL 1408797, at * 3; cf.
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Jones, 224 F.3d at 522 (holding that CWA citizen suit preclusion only appliesto
agency actions described by “the plain and unambiguous language” of the statute).
By contrast, the Cabinet’s Agreed Order was not the product of a RCRA lawsuit or
CERCLA authority, but instead was issued under Kentucky law prohibiting
harmful water pollution. Agreed Order 1 10-12, RE16-15, Pagel D#421-22.
(citing KRS 224.70-110, 401 KAR 10:031). Even if therelief provided by the
Agreed Order were equivalent to the relief sought by Citizen Groups through their
RCRA ISE claim — which it isnot — that would still in no way interfere with
Citizen Groups’ statutory rights to seek additional relief under RCRA to address
the ongoing harms to their members from KU’s contamination of Herrington Lake.
See, e.g., Holt-Orsted v. City of Dickson, No. 3:07-0727, 2009 WL 10679423, at
*30-31 (M.D. Tenn. Mar. 25, 2009) (finding no statutory preclusion from state
administrative action that defendant claimed was “functional equivalent” of an
action specified in RCRA as preclusive).

Because Citizen Groups’ RCRA ISE claim is not barred by res judicata or
statutory preclusion, Ellis has no applicability to this case. This Court did not
purport to interpret Article I11 standing requirementsin Ellis, see 390 F.3d at 472-
78, and the district court’s suggestion to the contrary is erroneous. Although the
district court relied on a decision from the Western District of Kentucky, Littlev.

Louisville Gas & Elec. Co., 33 F. Supp. 3d 791, 803 (W.D. Ky. 2014), for the
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proposition that courts “have applied Ellisin the standing context,” Op. 14, RE31,
Pagel D#1784, that case is also distinguishable.’* Although superficialy similar to
this case, in that Little also involved an agreed order from a Kentucky state agency,
the agreed order in Little required compliance with the same regulations that were
at issuein the citizen suit. Little, 33 F. Supp. 3d at 800-01, 803. In this case, by
contrast, the Agreed Order was issued under Kentucky law, not the federal RCRA
standard at issue in Citizen Groups’ claim, and it does not require the same types
of relief that Citizen Groups are seeking. See supra at 9-11, 24-27. Accordingly,
even if this Court agrees with the district court’s holding in Little, it would not
require dismissal of Citizen Groups’ RCRA ISE claim in this case.

Moreover, to the extent that Little can be read to favor dismissal here, that
case was wrongly decided.’® As noted above, numerous courts hearing RCRA ISE
claims have held that state agency actions that do not fully redress a citizen
plaintiff’s injuries do not bar the plaintiff from seeking further relief. See supra at
23 (citing Honeywell, 399 F.3d at 257; Little Hocking Water Ass’'n, 91 F. Supp. 3d

at 955; Nat. Res. Def. Council, Inc., 2010 WL 1408797, a *5; Cmty. Ass 'n for

14 The district court also cited Laidlaw, 528 U.S. at 181, in support of its
redressability holding. Op. 14, RE31, PagelD#1784. However, the cited page of
Laidlaw merely describes background law concerning redressability; it does not
support the district court’s misapplication of Ellis.
15 The district court’s decision in Little was appealed to this Court, but only on
issues not relevant here. See Little v. Louisville Gas & Elec. Co., 805 F.3d 695,
697-98 (6th Cir. 2015).
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Restoration of the Env'’t, Inc., 80 F. Supp. 3d at 1209-10). Similarly, this Court has
held that a defendant’s plans to undertake actions to eliminate pollution do not
eliminate a citizen plaintiff’s standing where the harms to plaintiffs remain
ongoing. Am. Canoe Ass’'n, 389 F.3d at 543-44.

Allowing such lawsuits to go forward is consistent with well-established
Article Il standing doctrine, the purpose of which isto assure that plaintiffs have a
sufficiently concrete stake in the proceeding and that the appropriate parties are
before the court who can be ordered to take action that would likely redress
plaintiffs” harms. See, e.g., Valley Forge Christian Coll. v. Ams. United for
Separation of Church & Sate, Inc., 454 U.S. 464, 472 (1982) (redressability
requirement exists “to assure that the legal questions presented to the court will be
resolved, not in the rarified atmosphere of a debating society, but in a concrete
factual context conducive to arealistic appreciation of the consequences of judicial
action”); see also Erwin Chemerinsky, A Unified Approach to Justiciability, 22
Conn. L. Rev. 677, 687-88 (1990) (redressability required “to show that the
defendant was the cause of the problem so that it could be assured that afavorable
court decision was likely to remedy it”"). Here, Citizen Groups presented sufficient
allegations and evidence to demonstrate that their members have suffered concrete
injuries which an order to KU to abate the endangerment would be likely to

redress. Seesupra at 19-24. Nothing further is required to show redressability.
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Because the district court’s holding that the Agreed Order and Corrective
Action Plan somehow eliminate this standing is factually and legally erroneous, its
dismissal of Citizen Groups’ ISE claim must be reversed.

[I.  The Court Should Reach and Reject KU’s Burford Argument.

Although not reached by the district court, KU also argued below that the
district court should decline to hear Citizen Groups’ RCRA claim under the
abstention doctrine established in Burford v. Sun Oil Co., 319 U.S. 315 (1943).
The Court should reach thisissue and find that Burford abstention is inapplicable
here. Ruling on that legal question now is appropriate and would serve judicial
economy, particularly because the district court’s opinion indicated an apparent
(and erroneous) inclination to abstain as an alternative basis for dismissal. Op. 16
n.1, RE31, Pagel D#1786 (“Because the Court finds that the plaintiffs lack standing
..., it need not consider the defendant’s Burford abstention argument. However,
the Court notes that the Ellis court’s concerns . . . are Similar to the considerations
of federalism and comity that underlie [Burford], and courtsin this circuit have
abstained under Burford in circumstances similar to those presented in this case.”).

For the reasons that follow, the Court should hold that abstention on remand

would be improper.
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A. ThisCourt Should Reach the Burford I ssue.

The Court should exercise its discretion to rule on the Burford question in
the interest of judicial economy. See, e.g., Kerr for Kerr v. Comm 'r of Soc. Sec.,
874 F.3d 926, 933 (6th Cir. 2017) (“[T]his Court will decide an issue a lower court
does not reach . . . if doing so is in the interest of judicial economy.” (internal
guotation marks and citation omitted)). Here, the district court has already stated
that its analysis under Burford favors dismissal. See Op. 16 n.1, RE31,

Pagel D#1786 (noting that Burford analysis is “similar” to the analysis under which
Citizen Groups’ RCRA claim was dismissed and listing cases in which courts
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abstained under “similar” “circumstances”). Citizen Groups will “almost certainly
appeal” an adverse decision by the district court and this Court would “eventually
be called upon to address these very issues.” Kerr for Kerr, 874 F.3d at 933.
Moreover, the matter will be “clearly and thoroughly briefed,” for the Court, id.,
review of Burford abstention is de novo, Saginaw Housing Commission v.
Bannum, 576 F.3d 620, 625 & n.3 (6th Cir. 2009), and the Court has discretion to
decide the matter without a prior ruling by the district court. See, e.g., Dykhouse v.
Corporate Risk Mgmt. Corp, 1992 WL 97952, at *2-3 & n.6 (6th Cir. May 8,
1992) (ruling on Burford abstention even though it was raised for the first time on
appesl).

For these reasons, the Court should resolve the Burford issue now.
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B. Burford Abstention Does Not Apply Here.

Burford abstention has no place in this case, where Citizen Groups’ ISE
claim seeks adjudication of an exclusively federal law claim, without asking the
court to second-guess any state agency’s permitting or other regulatory decisions.

299

Burford abstention is “‘an extraordinary and narrow exception’ to federal
courts’ duty to adjudicate claims within their jurisdiction. Quackenbush v. Allstate
Ins. Co., 517 U.S. 706, 728 (1996) (citation omitted). The doctrine allows a
federal court to abstain when adjudication of a claim “‘would be disruptive of state
efforts to establish a coherent policy’” or interfere with “*difficult questions of
state law’” on matters of substantial public concern, and state court alternatively
provides atimely and adequate forum for the claim. New Orleans Pub. Serv., Inc.
v. Council of City of New Orleans (“NOPS™), 491 U.S. 350, 361 (1989) (citation
omitted); see also Quackenbush, 517 U.S. at 723, 726-28; Saginaw Hous. Comm 'n,
576 F.3d at 625-26.

Burford is thus concerned only with “undue federal interference”; it “does
not require abstention whenever there exists such a process, or evenin all cases
where there is a ‘potential for conflict’ with state regulatory law or policy.”
NOPS, 491 U.S. at 362 (citation omitted); see also Saginaw Hous. Comm ’'n, 576

F.3d at 625. “[O]nly rarely” is abstention favored under Burford’s requisite

balancing of state interests against “the strong federal interest in having certain
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classes of cases, and certain federal rights, adjudicated in federal court.”
Quackenbush, 517 U.S. at 728.

Burford isinapplicable here because “timely and adequate state-court
review” isunavailable. NOPS, 491 U.S. at 361. Thereisno state law claim that
Citizen Groups could pursue, nor any state agency action that Citizen Groups could
have asked a state court to review, that would initiate a proceeding equivaent to
Citizen Groups’ ISE claim. Although Citizen Groups may be able to seek
administrative review of the approval of KU’s Corrective Action Plan, such
proceeding would not be based on an equivalent legal standard or allow Citizen
Groups to seek relief equivaent to that available under RCRA. See Raritan
Baykeeper v. NL Indus., Inc., 660 F.3d 686, 694 (3d Cir. 2011) (no adequate state
review of |SE claim where no state statute authorized state court to hear cause
under RCRA standard).

Further, even if state review were adequate, it would not be timely. Because
there is no state cause of action equivalent to a RCRA |ISE claim, Citizen Groups
do not have atimely opportunity to raise thisissue in state court. See Chico Serv.
Sation, Inc. v. Sol P.R. Ltd., 633 F.3d 20, 32 (1st Cir. 2011) (no timely state
review available for ISE claim, citing state’s persistent failure to address harms and

uncertainty in record whether or when state court would hear claim).
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Independently, Burford abstention would be improper because federal
jurisdiction over Citizen Groups’ purely federal ISE claim would not unduly
““disrupt[] . . . state efforts to establish a coherent policy with respect to a matter of
substantia public concern.”” NOPS, 491 U.S. at 361 (citation omitted). This
Court has only endorsed Burford abstention in environmental cases when the claim
attacks state-issued permits, because they require afedera court to wade into state
law and second-guess state decision-making. Only under those narrow
circumstances does federal adjudication unduly threaten to disrupt efforts to
establish coherent state policy, making Burford abstention appropriate. For
example, in Coalition for Health Concern v. LWD, Inc., the plaintiffs asserted
RCRA claims alleging unlawful operation without a permit, failure by the state to
issue or deny required permits, and violations of Kentucky regulations. 60 F.3d
1188, 1190-92 (6th Cir. 1995).1° The Court applied Burford because, “in light of”
Kentucky having been delegated federal authority to administer its own RCRA
program, their claims “do not and cannot arise in isolation from state law issues

nor are they premised solely on alleged violations of federal law,” and were “based

16 Plaintiffs separately asserted an ISE claim “alleging that even if [the facility] met
all the federal and state criteriafor the safe operation . . . and were subsequently
issued a permit, the facility would continue to pose ‘substantial endangerment,’”
60 F.3d at 1192 — atheory Citizen Groups do not assert. The Court did not abstain
from that claim under Burford, but instead dismissed such | SE theory as precluded
by RCRA’s express statutory bar against claims “to restrain or enjoin the issuance
of a permit,” 42 U.S.C. § 6972(b)(2)(D). 60 F.3d at 1192-93 (emphasis omitted).
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on assertions that the Secretary has failed to apply or misapplied his lawful
authority under Kentucky law.” Id. at 1194-95. Analogously, in Ellis, Kentucky
administered its own Clean Air Act permit program, and plaintiffs sued emitters
for failing to obtain what they alleged were required emissions permits. 390 F.3d
at 467-68, 478. The Court held that Coalition for Health Concern’s abstention
reasoning “applie[d] with equal force” because the claims “boil[ed] down to
allegations that the Kentucky agency ‘failed to apply or misapplied [its] lawful
authority under Kentucky law.” 390 F.3d at 480-81 (citation omitted).’

By contrast, Citizen Groups’ ISE claim neither requires a federal court to
second-guess state environmental permitting decisions, nor otherwise implicates
state law or policy. The contamination aleged in this case was never authorized,
expressly or implicitly, by state authorities — nor do Citizen Groups contend it
should have been. Citizen Groups ssmply call on the federal court to adjudicate
their federal rights and decide whether, at a single site, an unpermitted discharge
has created an ISE as a matter of federal law. And “a ‘strong federal interest’
attaches” to Citizen Groups’ claim, since it implicates a “federal statute or federal

right” and has been “brought under [a] congressional grant of . . . jurisdiction.”

17 See also Ada-Cascade Watch Co. v. Cascade Res. Recovery, Inc., 720 F.2d 897,
898, 905 (6th Cir. 1983) (finding Michigan had “complex system” of RCRA
permitting, and abstention proper because plaintiffs “request[ed] that [the court]
review two provisions of state law which are an integral part of this complex
system of review”).
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Cleveland Hous. Renewal Project v. Deutsche Bank Tr. Co., 621 F.3d 554, 558,
562 (6th Cir. 2010) (quoting Quackenbush, 517 U.S. at 728). Moreover, that
Congress expressly delineated specific circumstances in which federal courts must
dismiss I SE citizen suits, see supra at 29-30, further militates against afederal
court refraining from exercising its jurisdiction when, as here, statutory preclusion
does not apply. See Chico Serv. Sation, 633 F.3d at 31, cf. Coal. for Health
Concern, 60 F.3d at 1192-95 (dismissing ISE claim based on statutory preclusion;
by contrast, abstaining under Burford from claims asserting permit violations under
separate heading).

Federal courts have adjudicated | SE claims in cases like this, rgecting the
same Burford arguments that KU advanced in the district court below. Ina
Tennessee case where a landfill was polluting groundwater and plaintiffs asserted
only ISE claims, then-Chief Judge Campbell held that abstention would be
improper because plaintiffs “d[id] not challenge the States’ permit process” and
their “claims relate[d] directly to contamination of their water sourcesin violation
of federal law and remedying current contamination as required by federal law.”
Nat. Res. Def. Council, Inc., 2010 WL 1408797, at * 7 (internal quotation marks
and citation omitted) (distinguishing cases “involv[ing] State permit decisions
under state law,” whereas “Plaintiffs’ [ISE claims] d[id] not challenge the States’

permit process” (internal quotation marks and citation omitted)). Other courts of
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appeals have also refused to abstain from | SE claims in these circumstances. See,
e.g., Raritan Baykeeper, 660 F.3d at 692-94 (ISE claims at issue “d[id] not amount
to a ‘collateral attack’ on [a state] decision”); Adkinsv. VIM Recycling, Inc., 644
F.3d 483, 503-07 (7th Cir. 2011) (reviewing Sixth Circuit precedent and noting
that this Court’s decisions regarding “improper collateral attacks on permitting

99 ¢

decisions” “are easily distinguishable” from cases involving ISE claims that do not
challenge state permitting decisions); see also Chico Serv. Sation, 633 F.3d at 33-
34.

Thus, Burford abstention would be improper in this case.

[11. Citizen Groups Have Asserted a Viable Claim of Unauthorized
Dischargein Violation of the CWA.

The CWA prohibits “the discharge of any pollutant” unless authorized, in
relevant part, by a NPDES permit, 33 U.S.C. § 1311(a), forbidding “any addition
of any pollutant to navigable waters from any point source,” id. 8 1362(12). This
scheme creates “a default regime of strict liability” for discharges of pollutants not
authorized by a NPDES permit. Serra Club v. ICG Hazard, LLC, 781 F.3d 281,
284 (6th Cir. 2015). Any affected citizen may commence acivil action against a
defendant “who is alleged to be in violation of . . . an effluent standard or
limitation” under the CWA citizen suit provision. 33 U.S.C. 8§ 1365(a)(1). Such
violations include any discharge of a pollutant not authorized by a NPDES permit.

Id. 88 1311(a), 1342, 1365(f)(6). Under these provisions, a party without an
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authorizing NPDES permit violates the CWA when the following e ements are
present: “(1) a pollutant must be (2) added (3) to navigable waters (4) from (5) a
point source.” Nat’l Wildlife Fed'n v. Consumers Power Co., 862 F.2d 580, 583
(6th Cir. 1988) (quoting Nat’l Wildlife Fed'n v. Gorsuch, 693 F.2d 156, 165 (D.C.
Cir. 1982)).

Citizen Groups pleaded sufficient facts to state a claim that KU unlawfully
discharges coa ash pollutants from the E.W. Brown site into Herrington Lake.
The Main Ash Pond, the Auxiliary Ash Pond, and other facilities at E.W. Brown
are sources of coal ash waste that discharge pollutants into HQ Stream and
Herrington Lake, which are navigable waters. Compl. 11 21, 65, RE1, Pagel D#7,
17. These discharges occur via underground karst conduits through which
groundwater flows, conveying coa ash pollutants. 1d. 11 49-56, 63, Pagel D#14-
15, 17; Ewers Memo, RE27-13, Pagel D#1367.1® Further, the discharges are not
authorized under E.W. Brown’s NPDES permit. Compl. 1 44-47, RE1,

Pagel D#13. However, the district court dismissed this well-pleaded claim, holding
that “the discharge of pollutants to a navigable water via hydrologically connected

groundwater is not subject to the CWA’s NPDES permit requirement.” Op. 25,

18 See also supra at 4 (noting that karst is known for unique hydrogeological
properties that enable the formation of pipe-like conduits).
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RE31, PageID#1795. The district court’s holding is erroneous and must be
reversed.

Citizen Groups have pleaded avalid CWA claim under either of two
theories. First, Citizen Groups pleaded sufficient facts to establish that the karst
conduits are “point source[s]” under 33 U.S.C. § 1362(14) that are discharging
pollutants. The district court’s rejection of this theory was in error because it
improperly relies on factual claims about the “nature” of groundwater that
contradict the allegations in the pleadings. Alternatively, Citizen Groups’
allegations establish that the coal ash ponds and other facilities at the E.W. Brown
site are “point source[s]” that are discharging pollutants. The district court’s
objection that discharges “via hydrologically connected groundwater” are
“inconsistent with the text and structure of the CWA” was in error because,
contrary to the plain language of the statute, it mistakenly reads exceptions into the
CWA'’s prohibition against unpermitted point source discharges. Under either of

the two theories, the pleadings state avalid claim of unlawful discharge.*®

19 Citizen Groups have standing to pursue their CWA claim, for similar reasons as
they have standing to pursue their RCRA claim. See supra at 19-24; see also
Compl. 11 17-22, RE1, Pagel D#5-7; Dirksen Decl., RE27-3, Pagel D#1091-94;
Donnelly Decl., RE27-4, Pagel D#1096-102; Shelley Decl., RE27-5, Pagel D#1104-
08. KU did not challenge Citizen Groups’ standing on this claim below, and the
district court did not addressit, so Citizen Groups do not discuss it further here.
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A. TheKarst Conduits Beneath the E.W. Brown Site are Point
Sour cesthat Dischar ge Pollutants.

A “point source” is “any discernible, confined and discrete conveyance,
including but not limited to any pipe, ditch, channel, tunnel, [or] conduit . . . from
which pollutants are or may be discharged.” 33 U.S.C. § 1362(14). Citizen
Groups pleaded sufficient facts to establish that the karst conduits beneath the
E.W. Brown site are “point source[s]” under the statute that are discharging
pollutants. But the district court rejected this theory on grounds that
“[g]roundwater is, by its nature, ‘a diffuse medium’ and not the kind of discernible,
confined and discrete conveyance contemplated by the CWA’s definition of ‘point
source.”” Op. 21, RE31, PageID#1791 (citing 26 Crown Assocs. v. Greater New
Haven Reg’l Water Pollution Control Auth., No. 3:15-cv-1439 (JAM), 2017 WL
2960506, at *8 (D. Conn. July 11, 2017)). Thisreasoning, however, isin error
because it improperly relies on assertions about the “nature” of groundwater that
contradict allegations in the complaint. See Wesley v. Campbell, 779 F.3d 421,
427-28 (6th Cir. 2015) (alegations should be “accepted as true” at motion to
dismiss stage).

The karst conduits beneath E.W. Brown are “point source[s]” under 33
U.S.C. § 1362(14) that are discharging pollutants. Citizen Groups allege that “a
multitude of interconnected groundwater flows” in the karst beneath E.W. Brown

“channel[s] [coal ash] pollutants away from the ash ponds and other sources at the
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site, and ultimately discharge]s] those pollutants into surface waters.” Compl.
1163, REL, PagelD#17. In particular, Citizen Groups identified two points, HQ
Spring (#046) and Briar Patch Spring (#057) — each named and numbered in KU’s
reports — where karst conduits discharge into HQ Stream, which flows into
Herrington Lake.?® 1d. §149-51, Pagel D#14. The approximate routes of these
groundwater flows have been mapped by KU using dye trace studies. 1d. 51,
Pagel D#14; see also 2012 Study 28-31 & Fig. 5.0, RE27-12, Pagel D#1294-97;
2011 Study 38-40 & Map 5.0, RE27-11, Pagel D#1198-200. Moreover, KU’s
groundwater sampling confirms the presence of coal ash pollutants in the springs,
HQ Stream, and Herrington Lake.?* Compl. 11 52-56, RE1, Pagel D#14-15. These
facts, accepted as true, establish that the karst conduits that discharge coal ash
pollutants from the E.W. Brown site into surface waters are “discernible, confined
and discrete conveyance[s].” 33 U.S.C. § 1362(14); seealso S. Fla. Water Mgnt.
Dist. v. Miccosukee Tribe of Indians, 541 U.S. 95, 105 (2004) (“[A] point source
need not be the original source of the pollutant; it need only convey the pollutant to

‘navigable waters.””); United Satesv. Earth Sciences, Inc., 599 F.2d 368, 373

20 These two springs are likely not the only points at which coal ash pollutants are
discharged from karst conduitsinto Herrington Lake. See Compl. 42, REL,
Pagel D#12; Ewers Memo, RE27-13, Pagel D#1368 (additional springs likely
discharge coal ash pollutants “beneath the lake”).
21 Separate studies by KDOW and Citizen Groups independently confirm the
presence of coal ash contaminants in Herrington Lake. See supra at 4-5.
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(10th Cir. 1979) (“The concept of a point source . . . embrace[es| the broadest
possible definition of any identifiable conveyance from which pollutants might
enter the waters of the United States.”).

The district court erred in finding that the “‘diffuse’” “nature” of
groundwater precludes the karst conduits from meeting the statutory definition of a
“point source.” The district court took this mistaken proposition from 26 Crown
Associates, which stated that “[i]t is basic science that ground water is widely
diffused by saturation within the crevices of underground rocks and soil.” Op. 21,
RE31, Pagel D#1791 (quoting 26 Crown Assocs., 2017 WL 2960506, at *8). This
assumption about groundwater, however, is contradicted by the specific alegations
in Citizen Groups’ complaint that the karst beneath E.W. Brown hosts discrete,
confined groundwater flows that “channel” coal ash pollutants to nearby surface
waters. Compl. § 63, RE1, Pagel D#17; Citizen Groups’ expert explained that the
dissolving action of groundwater on karst forms “conduits” or “pipes.” Ewers
Memo, RE27-13, Pagel D#1367. These facts differentiate this case from 26 Crown
Associates, which did not involve karst.?? Compare 26 Crown Assocs., 2017 WL

2960506, with Tenn. Clean Water Network v. Tenn. Valley Auth., 273 F. Supp. 3d

2 Moreover, 26 Crown Associates’ statements regarding the nature of groundwater

rely on dubious authority: in particular, what appears to be an on-line primer for

general audiences on basic water science. See 2017 WL 2960506, at *8 n.4 (citing

U.S. Geological Survey, The Water Science School, Groundwater Discharge — The

Water Cycle, available at https://water.usgs.gov/edu/watercyclegwdischarge.html).
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775, 788, 818-19 (M.D. Tenn. 2017) (karst groundwater may flow through “[1]Jarge
conduits or interconnected conduit systems” that flow through “tubular tunnels”).
Moreover, the district court was required to take Citizen Groups’ allegations as
true; instead, it erroneously relied on factual statements from a different (and
distinguishable) case. See Thomasv. Noder-Love, 621 Fed. App’x. 825, 828 (6th
Cir. 2015) (on a Rule 12(b)(6) motion, a court may consider facts outside of those
alleged in the complaint “only . . . if it does not require the court to ‘weigh the
evidence’” (quoting Cameron v. Saitz, 38 F.3d 264, 270 (6th Cir. 1994))).

The district court further erred in asserting that discharges from the karst
conduits constitute “non-point source pollution,” see Op. 21, RE31, Pagel D#1791,
because that term inaccurately characterizes the discharges alleged in the
complaint. “Nonpoint source pollution,” a term which is not expressly defined in
the CWA, refers to “all water quality problems not subject” to NPDES
requirements. Consumers Power, 862 F.2d at 582. This category is understood to
include pollution that “does not result from a discharge at a specific, single
location (such as asingle pipe) but generally results from land runoff,
precipitation, atmospheric deposition, or percolation.” Op. 21, RE31,

Pagel D#1791 (quoting Cordiano v. Metacon Gun Club, 575 F.3d 199, 220 (2d Cir.
2009)). By contrast, the complaint alleges that coal ash wastewater is conveyed

through underground karst conduits until discharged into navigable waters at
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discrete locations, two of which areidentified in the pleadings. See S Fla. Water
Mgmt. Dist., 541 U.S. at 106 (noting that CWA expressly defines such
“conveyances” as point sources). These discharges do not result from land runoff,
precipitation, atmospheric deposition, or percolation. In determining that they
constitute nonpoint source pollution, the district court erred in disregarding the
facts aleged by Citizen Groups. See Wesley, 779 F.3d at 427-28.

Citizen Groups have asserted avalid claim that KU isdischarging in
violation of the CWA. See Consumers Power, 862 F.2d at 583. The allegationsin
their complaint establish that karst conduits at E.W. Brown are “point source[s]”
under 33 U.S.C. § 1362(14). Thedistrict court lacked grounds for finding that the
alleged discharges are “diffuse” or constitute nonpoint source pollution.
Therefore, this Court must reverse the district court’s decision.

B. TheCoal Ash Pondsand Other Facilitiesat the E.W. Brown Site
are Point Sourcesthat Discharge Pollutants.

The coal ash ponds and other facilities at E.W. Brown are aso point sources
discharging pollutants subject to the CWA. However, the district court held that
because these point sources discharge to navigable waters “via hydrologically
connected groundwater,” subjecting them to CWA requirements would be
“inconsistent with the text and structure” of the statute. Op. 22, RE31,

Pagel D#1792. This reasoning, however, is erroneous because it runs afoul of the

text of the CWA.
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The Main Ash Pond and Auxiliary Ash Pond are “discernible, confined and
discrete” surface impoundments designed to hold accumulated coal ash waste and
are, therefore, point sources. 33 U.S.C. § 1362(14); Compl. 11 39-41, REL,

Pagel D#11-12. The same istrue of the duice system that channels coal ash
wastewater across the E.W. Brown site through a network of conveyances, as well
as other on-site facilities where coal ash is handled, stored, treated, and/or
disposed. Compl. 139, REL, PagelD#11. All of these point sources discharge
pollutants via karst conduits to HQ Stream and Herrington Lake. Compl. 1 21,
42-43, 48-57, 63-65, RE1, Pagel D#7, 12-15, 17; Ewers Memo, RE27-13,

Pagel D#1367. These facts, accepted as true, establish that the ash ponds and other
facilitiesat E.W. Brown are “conveyance[s]” that are discharging pollutants

subject to the CWA. 33 U.S.C. § 1362(12), (14).

23 Numerous courts have recognized that coal ash ponds and other industrial waste
Impoundments that discharge pollutants to navigable waters are point sources. See,
e.g., Comm. to Save Mokelumne River v. E. Bay Mun. Util. Dist., 13 F.3d 305, 308-
09 (9th Cir. 1993) (mine runoff capture system); Serra Club v. Abston Constr.

Co., 620 F.2d 41, 45 (5th Cir. 1980) (sediment basins); Consolidation Coal Co. v.
Costle, 604 F.2d 239, 249-50 (4th Cir. 1979), rev’d on other grounds, 449 U.S. 64
(1980) (coa durry ponds); Earth Sciences, Inc., 599 F.2d at 374 (groundwater
seeps from sump pit); Tenn. Clean Water Network, 273 F. Supp. 3d at 828-29 (coa
ash pond discharges via groundwater); Serra Club v. Va. Elec. & Power Co., 247
F. Supp. 3d 753, 763 (E.D. Va. 2017) (coal ash pond discharges via groundwater);
Yadkin Riverkeeper v. Duke Energy Carolinas, 141 F. Supp. 3d 428, 443-44
(M.D.N.C. 2015) (coal ash pond discharges via groundwater); Residents Against
Indus. Landfill Expansion v. Diversified Sys., Inc., 804 F. Supp. 1036, 1038 (E.D.
Tenn. 1992) (sediment ponds collecting waste from landfill). Courts have
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The district court’s rejection of this theory is inconsistent with the plain
language of the CWA. The statute defines “discharge of pollutants” as “any
addition of any pollutant to navigable waters from any point source.” Id.

8 1362(12). This definition is plainly broad, applying “even if the pollutants
discharged from a point source do not emit ‘directly into’ covered waters, but pass
‘through conveyances’ in between.” Rapanosv. United Sates, 547 U.S. 715, 743
(2006) (pluraity opinion) (quoting United Satesv. Velsicol Chem. Corp., 438 F.
Supp. 945, 946-47 (W.D. Tenn. 1976)). Yet, the district court read into the statute
a blanket exception to § 1362(12) for discharges via hydrologically connected
groundwater — including, in this case, karst conduits — asserting that CWA
regulation of such discharges would be “inconsistent with the [statutory] text.”
Op. 22, RE31, PagelD#1792. But it isthe district court’s reading itself that is
contrary to the CWA’s plain language. See Rapanos, 547 U.S. at 743 (plurality
opinion) (“The [CWA] does not forbid the ‘addition of any pollutant directly to

navigable waters from any point source,” but rather the ‘addition of any pollutant

similarly recognized that networks of conveyances that discharge pollutants to
navigable waters are point sources. See, e.g., W. Va. Highlands Conservancy, Inc.
v. Huffman, 588 F. Supp. 2d 678, 687-88 (N.D.W. Va. 2009), aff’d, 625 F.3d 159
(4th Cir. 2010) (pipes, ditches, and channels that discharged pollutants at acid mine
drainage treatment sites); Earth Sciences, Inc., 599 F.2d at 374 (“We have no
problem finding a point source here. The undisputed facts demonstrate the
combination of sumps, ditches, hoses and pumpsisacirculating or drainage
system to serve this mining operation.”).

49



Case: 18-5115 Document: 30 Filed: 03/28/2018 Page: 62

to navigable waters.”” (emphasis in original) (quoting 33 U.S.C. 8§88 1311(a),
1362(12)(A))); see also Haw. Wildlife Fund v. Cty. of Maui, 881 F.3d 754, 760-65
(9th Cir. 2018) (“indirect” discharges from point sources via groundwater violated
CWA).

Further, the concerns that animate the district court’s countertextual
interpretation of the statute are speculative and disregard Citizen Groups’ factual
allegations. First, regulation of the discharges alleged here will not result in “any
non-point-source pollution (such as ordinary surface run-off from the land into
navigable waters) . . . invariably be[ing] reformulated as point-source pollution by
going up the causal chain to identify theinitial point sources of the pollutants.”
Op. 22, RE31, PagelD#1792 (quoting 26 Crown Assocs., 2017 WL 2960506, at
*8). This hypothetical scenario does not fit the facts of this case; the alleged
discharges here are not nonpoint source pollution of any kind, let alone “ordinary
surface run-off.” See supra at 46-47. The complaint alleges adirect causal chain
that reaches from point sources discharging from the E.W. Brown site to adjacent

navigable waters through hydrologically connected groundwater.?* Compl. 51,

24 Ordinary Article 111 standing principles apply here. See Haw. Wildlife Fund, 881
F.3d at 765 n.3. In satisfaction of those requirements, Citizen Groups have pleaded
a “fairly traceable” connection between discharges of pollutants from the coal ash
ponds and other point sources at the E.W. Brown site and the harms experienced
by Citizen Groups’ members. See Compl. 1 20-22, 51, 77, 84, RE1, Pagel D#6-7,
14, 20, 21.
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RE1, Pagel D#14. For the same reasons, application of the CWA to KU’s
unauthorized discharges would not require the Court to ““effectively read the
‘point source’ requirement out of the Clean Water Act.”” Op. 23, RE31,

Pagel D#1793 (quoting 26 Crown Assocs., 2017 WL 2960506, at *9). On the
contrary, Citizen Groups identify several specific point sources and provide
extensive factual allegations establishing that they are unlawfully discharging
pollutants. Thus, at aminimum, the facts alleged in the pleadings, taken astrue,
see Wesley, 779 F.3d at 427-28, do not support the speculative concerns underlying
the district court’s alternative reading of the statutory text.

By contrast, the district court’s countertextual reading would effectively
exempt from regulation awide range of point source discharges that courts have
held violate the CWA. See Rapanos, 547 U.S. at 743 (plurality opinion) (“from
the time of the CWA’s enactment, lower courts have held that the discharge into
intermittent channels of any pollutant that naturally washes downstream likely
violates § 1311(a)” (emphasis in original)); see also Haw. Wildlife Fund, 881 F.3d
at 760-65 (discharge through groundwater); Greater Yellowstone Coal. v. Lewis,
628 F.3d 1143, 1152-53 (9th Cir. 2010) (discharge through stormwater drain
system); Peconic Baykeeper, Inc. v. Quffolk Cty., 600 F.3d 180, 188-89 (2d Cir.
2010) (discharge through air); Serra Club v. El Paso Gold Mines, Inc., 421 F.3d

1133, 1137, 1141 (10th Cir. 2005) (discharge through 2.5-mile tunnel); Concerned

51



Case: 18-5115 Document: 30 Filed: 03/28/2018 Page: 64

Area Residents for the Env 't v. Southview Farm, 34 F.3d 114, 119 (2d Cir. 1994)
(discharge from manure spreading vehicles through fields); Serra Club, 620 F.2d
at 45 (discharge through gravity flow of rainwater); Velsicol Chem. Corp., 438 F.
Supp. at 946-47 (discharge through municipal sewer system).

Regulation of the discharges alleged by Citizen Groups is consistent with the
“federalist structure” of the CWA because it would not encroach on the states’
regulatory authority over groundwater, contrary to the district court’s claims. See
Op. 23, RE31, PagelD#1793. Regulation of discharges that are conveyed via
groundwater, asin this case, is distinct from regulation of groundwater itself,
which the CWA leaves to state jurisdiction.?® See Haw. Wildlife Fund v. Cty. of

Maui, 24 F. Supp. 3d 980, 996 (D. Haw. 2014), aff’d, 881 F.3d 754 (noting that

2> The four cases cited by the district court fail to support its conclusions regarding
regulation of groundwater under the “federalist structure” of the CWA. See Op.
23, RE31, Pagel D#1793 (citing Or. Nat. Res. Council v. U.S. Forest Serv., 834
F.2d 842, 849 (9th Cir. 1987); Exxon Corp. v. Train, 554 F.2d 1310, 1325-29 (5th
Cir. 1977); Cape Fear River Watch, Inc. v. Duke Energy Progress, Inc., 25 F.
Supp. 3d 798, 810 (E.D.N.C. 2014); Kelley ex rel. Michigan v. United Sates, 618
F. Supp. 1103, 1107 (W.D. Mich. 1985)). Train actually bolsters Citizen Groups’
argument, because it recognizes the distinction between regulation of groundwater
and regulation of discharges conveyed via groundwater. See 554 F.2d at 1312 n.1
(underscoring that ruling on well disposals did not decide the legal effect of
groundwater hydrologically connected to surface waters). Cape Fear and Kelley
mistakenly collapse that distinction. See 25 F. Supp. 3d at 810; 618 F. Supp. at
1107. Oregon Natural Resources Council is inapposite because Citizen Groups do
not seek to enforce state water quality standards, which was theissuein that case.
See 834 F.2d 842, 849. Moreover, to the extent it isrelevant here, it has now been
superseded by Hawai i Wildlife Fund, discussed supra.
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courts have suffered from “a lack of clarity . . . as to whether they are determining
that groundwater itself may or may not be regulated under the [CWA] or are
determining that groundwater may or may not be regulated when it servesas a
conduit to water that is indeed regulated”). Thus, regulation of KU’s unauthorized
discharges does not encroach on state regulatory authority.

Finally, contrary to the assertions of the district court, see Op. 24, RE31,
Pagel D#1794, regulation of the discharges alleged by Citizen Groups is consistent
with the purposes of the CWA. Congress enacted the CWA with the objective “to
restore and maintain the chemical, physical, and biological integrity of the Nation’s
waters” by, among other things, achieving the goals of “eliminat[ing]” “the
discharge of pollutants into the navigable waters” and “achiev[ing]” “water quality
which provides for the protection and propagation of fish, shellfish, and wildlife
and provides for recreation in and on the water.” 33 U.S.C. § 1251(a); see also Ky.
Waterways Alliance v. Johnson, 540 F.3d 466, 469-70 (6th Cir. 2008). Regulation
of the discharges in this case is plainly consistent with Congress’s intent.
Moreover, because such regulation would not encroach upon state regulatory
authority, it is consistent with the CWA’s parallel objective to “preserv[e] . . .
primary state responsibility for ordinary land-use decisions.” Op. 24, RE31,

Pagel D#1794 (quoting Rapanos, 547 U.S. at 755-56).
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Citizen Groups have stated a viable claim that KU is discharging pollutants
in violation of the CWA. See Consumers Power, 862 F.2d at 583. Based on the
facts set forth in the pleadings, Citizen Groups have established that the ash ponds
and other facilities at E.W. Brown are point sources that discharge coal ash
pollutants into HQ Stream and Herrington Lake via karst conduits without a
NPDES permit. Regulation of such discharges is required by the statute’s plain
language and consistent with its federalist structure and underlying purposes.
Therefore, the district court’s holding that KU’s unpermitted discharges are not
subject to the CWA must be reversed on this basis as well.

CONCLUSION

For the reasons set forth above, Citizen Groups respectfully request that this

Court reverse the district court’s order granting KU’s motion to dismiss and

remand the case with instructions that the district court exercise its jurisdiction.
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United States Code Annotated
Title 28. Judiciary and Judicial Procedure (Refs & Annos)
Part IV. Jurisdiction and Venue (Refs & Annos)
Chapter 83. Courts of Appeals (Refs & Annos)

28 U.S.C.A. § 1201
§ 1291. Final decisions of district courts
Currentness
The courts of appeals (other than the United States Court of Appeals for the Federal Circuit) shall have jurisdiction of
appeals from all final decisions of the district courts of the United States, the United States District Court for the District
of the Canal Zone, the District Court of Guam, and the District Court of the Virgin Islands, except where a direct review

may be had in the Supreme Court. The jurisdiction of the United States Court of Appeals for the Federal Circuit shall
be limited to the jurisdiction described in sections 1292(c) and (d) and 1295 of this title.

CREDIT(S)

(June 25, 1948, c. 646, 62 Stat. 929; Oct. 31, 1951, c. 655, § 48, 65 Stat. 726; Pub.L. 85-508, § 12(e), July 7, 1958, 72
Stat. 348; Pub.L. 97-164, Title I, § 124, Apr. 2, 1982, 96 Stat. 36.)

Notes of Decisions (3424)

28 U.S.C.A. § 1291, 28 USCA § 1291
Current through P.L. 115-140.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 28. Judiciary and Judicial Procedure (Refs & Annos)
Part IV. Jurisdiction and Venue (Refs & Annos)
Chapter 85. District Courts; Jurisdiction (Refs & Annos)

28 U.S.C.A. § 1331
§ 1331. Federal question

Currentness

The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of
the United States.

CREDIT(S)

(June 25, 1948, c. 646, 62 Stat. 930; Pub.L. 85-554, § 1, July 25, 1958, 72 Stat. 415; Pub.L. 94-574, § 2, Oct. 21, 1976,
90 Stat. 2721; Pub.L. 96-486, § 2(a), Dec. 1, 1980, 94 Stat. 2369.)

Notes of Decisions (3080)

28 U.S.C.A.§1331,28 USCA § 1331
Current through P.L. 115-140.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.

ADDO002


http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N6F17BFF966034A78AAE5A180EA1A14A4&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(28USCAR)&originatingDoc=NCC2763E0A35911D88B25BBE406C5D950&refType=CM&sourceCite=28+U.S.C.A.+%c2%a7+1331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000546&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N2001564EFFEE414C8F0F39BDBCE9BF59&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(28USCAPTIVR)&originatingDoc=NCC2763E0A35911D88B25BBE406C5D950&refType=CM&sourceCite=28+U.S.C.A.+%c2%a7+1331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000546&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/UnitedStatesCodeAnnotatedUSCA?guid=N0175BE70B40B4A7F95112A6758833790&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(28USCAPTIV85R)&originatingDoc=NCC2763E0A35911D88B25BBE406C5D950&refType=CM&sourceCite=28+U.S.C.A.+%c2%a7+1331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000546&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I5d8197e0e4-8f11d894820-0065b696d43)&originatingDoc=NCC2763E0A35911D88B25BBE406C5D950&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I77A4287CB4-8E4500ADFFC-2BA43C97D8E)&originatingDoc=NCC2763E0A35911D88B25BBE406C5D950&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I02C9F01A9F-2B4B9BA5788-FA58AC02BAA)&originatingDoc=NCC2763E0A35911D88B25BBE406C5D950&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=NCC2763E0A35911D88B25BBE406C5D950&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.UserEnteredCitation)

§ 1251. Congressiona@é’e’i@érg{%ﬁgﬂ&als QQWIE3 agCA §:1|Qﬂ 03/28/2018 Page: 77

United States Code Annotated
Title 33. Navigation and Navigable Waters (Refs & Annos)
Chapter 26. Water Pollution Prevention and Control (Refs & Annos)
Subchapter I. Research and Related Programs (Refs & Annos)

33 U.S.C.A. § 1251
§ 1251. Congressional declaration of goals and policy

Currentness

(a) Restoration and maintenance of chemical, physical and biological integrity of Nation's waters; national goals for
achievement of objective

The objective of this chapter is to restore and maintain the chemical, physical, and biological integrity of the Nation's
waters. In order to achieve this objective it is hereby declared that, consistent with the provisions of this chapter--

(1) it is the national goal that the discharge of pollutants into the navigable waters be eliminated by 1985;

(2) it is the national goal that wherever attainable, an interim goal of water quality which provides for the protection
and propagation of fish, shellfish, and wildlife and provides for recreation in and on the water be achieved by July
1, 1983;

(3) it is the national policy that the discharge of toxic pollutants in toxic amounts be prohibited;

(4) it is the national policy that Federal financial assistance be provided to construct publicly owned waste treatment
works;

(5) it is the national policy that areawide waste treatment management planning processes be developed and
implemented to assure adequate control of sources of pollutants in each State;

(6) it is the national policy that a major research and demonstration effort be made to develop technology necessary
to eliminate the discharge of pollutants into the navigable waters, waters of the contiguous zone, and the oceans; and

(7) it is the national policy that programs for the control of nonpoint sources of pollution be developed and
implemented in an expeditious manner so as to enable the goals of this chapter to be met through the control of both
point and nonpoint sources of pollution.

(b) Congressional recognition, preservation, and protection of primary responsibilities and rights of States

It is the policy of the Congress to recognize, preserve, and protect the primary responsibilities and rights of States to
prevent, reduce, and eliminate pollution, to plan the development and use (including restoration, preservation, and
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enhancement) of land and water resources, and to consult with the Administrator in the exercise of his authority under
this chapter. It is the policy of Congress that the States manage the construction grant program under this chapter and
implement the permit programs under sections 1342 and 1344 of this title. It is further the policy of the Congress to
support and aid research relating to the prevention, reduction, and elimination of pollution and to provide Federal
technical services and financial aid to State and interstate agencies and municipalities in connection with the prevention,
reduction, and elimination of pollution.

(c) Congressional policy toward Presidential activities with foreign countries

It is further the policy of Congress that the President, acting through the Secretary of State and such national and
international organizations as he determines appropriate, shall take such action as may be necessary to insure that to the
fullest extent possible all foreign countries shall take meaningful action for the prevention, reduction, and elimination
of pollution in their waters and in international waters and for the achievement of goals regarding the elimination of
discharge of pollutants and the improvement of water quality to at least the same extent as the United States does under
its laws.

(d) Administrator of Environmental Protection Agency to administer chapter

Except as otherwise expressly provided in this chapter, the Administrator of the Environmental Protection Agency
(hereinafter in this chapter called “Administrator”) shall administer this chapter.

(e) Public participation in development, revision, and enforcement of any regulation, etc.

Public participation in the development, revision, and enforcement of any regulation, standard, effluent limitation, plan,
or program established by the Administrator or any State under this chapter shall be provided for, encouraged, and
assisted by the Administrator and the States. The Administrator, in cooperation with the States, shall develop and publish
regulations specifying minimum guidelines for public participation in such processes.

(f) Procedures utilized for implementing chapter

It is the national policy that to the maximum extent possible the procedures utilized for implementing this chapter shall
encourage the drastic minimization of paperwork and interagency decision procedures, and the best use of available
manpower and funds, so as to prevent needless duplication and unnecessary delays at all levels of government.

(g) Authority of States over water

It is the policy of Congress that the authority of each State to allocate quantities of water within its jurisdiction shall
not be superseded, abrogated or otherwise impaired by this chapter. It is the further policy of Congress that nothing in
this chapter shall be construed to supersede or abrogate rights to quantities of water which have been established by any
State. Federal agencies shall co-operate with State and local agencies to develop comprehensive solutions to prevent,
reduce and eliminate pollution in concert with programs for managing water resources.

CREDIT(S)
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(June 30, 1948, c. 758, Title I, § 101, as added Pub.L. 92-500, § 2, Oct. 18, 1972, 86 Stat. 816; amended Pub.L. 95-217,
§§ 5(a), 26(b), Dec. 27, 1977, 91 Stat. 1567, 1575; Pub.L. 100-4, Title I1I, § 316(b), Feb. 4, 1987, 101 Stat. 60.)

EXECUTIVE ORDERS
EXECUTIVE ORDER NO. 11548

Ex. Ord. No. 11548, July 20, 1970, 35 F.R. 11677, which related to the delegation of Presidential functions, was
superseded by Ex. Ord. No. 11735, Aug. 3, 1973, 38 F.R. 21243, set out as a note under section 1321 of this title.

EXECUTIVE ORDER NO. 11742

<Oct. 23, 1973, 38 F.R. 29457>

Delegation of Functions to Secretary of State Respecting Negotiation
of International Agreements Relating to Enhancement of Environment

Under and by virtue of the authority vested in me by section 301 of title 3 of the United States Code and as President
of the United States, I hereby authorize and empower the Secretary of State, in coordination with the Council on
Environmental Quality, the Environmental Protection Agency, and other appropriate Federal agencies, to perform,
without the approval, ratification, or other action of the President, the functions vested in the President by Section 7
of the Federal Water Pollution Control Act Amendments of 1972 (Public Law 92-500; 86 Stat. 898) with respect to
international agreements relating to the enhancement of the environment.

RICHARD NIXON.
Notes of Decisions (126)
33 U.S.C.A. §1251, 33 USCA § 1251
Current through P.L. 115-140.
End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 33. Navigation and Navigable Waters (Refs & Annos)
Chapter 26. Water Pollution Prevention and Control (Refs & Annos)
Subchapter III. Standards and Enforcement (Refs & Annos)

33 U.S.CA. §1311
§ 1311. Effluent limitations

Currentness

(a) Illegality of pollutant discharges except in compliance with law

Except as in compliance with this section and sections 1312, 1316, 1317, 1328, 1342, and 1344 of this title, the discharge
of any pollutant by any person shall be unlawful.

(b) Timetable for achievement of objectives

In order to carry out the objective of this chapter there shall be achieved--

(1)(A) not later than July 1, 1977, effluent limitations for point sources, other than publicly owned treatment works,
(1) which shall require the application of the best practicable control technology currently available as defined by the
Administrator pursuant to section 1314(b) of this title, or (ii) in the case of a discharge into a publicly owned treatment
works which meets the requirements of subparagraph (B) of this paragraph, which shall require compliance with any
applicable pretreatment requirements and any requirements under section 1317 of this title; and

(B) for publicly owned treatment works in existence on July 1, 1977, or approved pursuant to section 1283 of this title
prior to June 30, 1974 (for which construction must be completed within four years of approval), effluent limitations
based upon secondary treatment as defined by the Administrator pursuant to section 1314(d)(1) of this title; or,

(O)notlater than July 1, 1977, any more stringent limitation, including those necessary to meet water quality standards,
treatment standards, or schedules of compliance, established pursuant to any State law or regulations (under authority
preserved by section 1370 of this title) or any other Federal law or regulation, or required to implement any applicable
water quality standard established pursuant to this chapter.

(2)(A) for pollutants identified in subparagraphs (C), (D), and (F) of this paragraph, effluent limitations for categories
and classes of point sources, other than publicly owned treatment works, which (i) shall require application of the
best available technology economically achievable for such category or class, which will result in reasonable further
progress toward the national goal of eliminating the discharge of all pollutants, as determined in accordance with
regulations issued by the Administrator pursuant to section 1314(b)(2) of this title, which such effluent limitations shall
require the elimination of discharges of all pollutants if the Administrator finds, on the basis of information available
to him (including information developed pursuant to section 1325 of this title), that such elimination is technologically
and economically achievable for a category or class of point sources as determined in accordance with regulations
issued by the Administrator pursuant to section 1314(b)(2) of this title, or (ii) in the case of the introduction of a
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pollutant into a publicly owned treatment works which meets the requirements of subparagraph (B) of this paragraph,
shall require compliance with any applicable pretreatment requirements and any other requirement under section 1317
of this title;

(B) Repealed. Pub.L. 97-117, § 21(b), Dec. 29, 1981, 95 Stat. 1632.

(C) with respect to all toxic pollutants referred to in table 1 of Committee Print Numbered 95-30 of the Committee on
Public Works and Transportation of the House of Representatives compliance with effluent limitations in accordance
with subparagraph (A) of this paragraph as expeditiously as practicable but in no case later than three years after the
date such limitations are promulgated under section 1314(b) of this title, and in no case later than March 31, 1989;

(D) for all toxic pollutants listed under paragraph (1) of subsection (a) of section 1317 of this title which are not referred
to in subparagraph (C) of this paragraph compliance with effluent limitations in accordance with subparagraph (A)
of this paragraph as expeditiously as practicable, but in no case later than three years after the date such limitations
are promulgated under section 1314(b) of this title, and in no case later than March 31, 1989;

(E) as expeditiously as practicable but in no case later than three years after the date such limitations are promulgated
under section 1314(b) of this title, and in no case later than March 31, 1989, compliance with effluent limitations for
categories and classes of point sources, other than publicly owned treatment works, which in the case of pollutants
identified pursuant to section 1314(a)(4) of this title shall require application of the best conventional pollutant control
technology as determined in accordance with regulations issued by the Administrator pursuant to section 1314(b)(4)
of this title; and

(F) for all pollutants (other than those subject to subparagraphs (C), (D), or (E) of this paragraph) compliance with
effluent limitations in accordance with subparagraph (A) of this paragraph as expeditiously as practicable but in no
case later than 3 years after the date such limitations are established, and in no case later than March 31, 1989.

(3)(A) for effluent limitations under paragraph (1)(A)(i) of this subsection promulgated after January 1, 1982, and
requiring a level of control substantially greater or based on fundamentally different control technology than under
permits for an industrial category issued before such date, compliance as expeditiously as practicable but in no case
later than three years after the date such limitations are promulgated under section 1314(b) of this title, and in no case
later than March 31, 1989; and

(B) for any effluent limitation in accordance with paragraph (1)(A)(i), (2)(A)(i), or (2)(E) of this subsection established
only on the basis of section 1342(a)(1) of this title in a permit issued after February 4, 1987, compliance as expeditiously
as practicable but in no case later than three years after the date such limitations are established, and in no case later
than March 31, 1989.

(c) Modification of timetable
The Administrator may modify the requirements of subsection (b)(2)(A) of this section with respect to any point source

for which a permit application is filed after July 1, 1977, upon a showing by the owner or operator of such point source
satisfactory to the Administrator that such modified requirements (1) will represent the maximum use of technology
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within the economic capability of the owner or operator; and (2) will result in reasonable further progress toward the
elimination of the discharge of pollutants.

(d) Review and revision of effluent limitations

Any effluent limitation required by paragraph (2) of subsection (b) of this section shall be reviewed at least every five
years and, if appropriate, revised pursuant to the procedure established under such paragraph.

(e) All point discharge source application of effluent limitations

Effluent limitations established pursuant to this section or section 1312 of this title shall be applied to all point sources
of discharge of pollutants in accordance with the provisions of this chapter.

(f) Illegality of discharge of radiological, chemical, or biological warfare agents, high-level radioactive waste, or medical
waste

Notwithstanding any other provisions of this chapter it shall be unlawful to discharge any radiological, chemical, or
biological warfare agent, any high-level radioactive waste, or any medical waste, into the navigable waters.

(g) Modifications for certain nonconventional pollutants

(1) General authority

The Administrator, with the concurrence of the State, may modify the requirements of subsection (b)(2)(A) of this
section with respect to the discharge from any point source of ammonia, chlorine, color, iron, and total phenols (4AAP)
(when determined by the Administrator to be a pollutant covered by subsection (b)(2)(F)) and any other pollutant
which the Administrator lists under paragraph (4) of this subsection.

(2) Requirements for granting modifications

A modification under this subsection shall be granted only upon a showing by the owner or operator of a point source
satisfactory to the Administrator that--

(A) such modified requirements will result at a minimum in compliance with the requirements of subsection (b)(1)
(A) or (C) of this section, whichever is applicable;

(B) such modified requirements will not result in any additional requirements on any other point or nonpoint source;
and

(C) such modification will not interfere with the attainment or maintenance of that water quality which shall assure
protection of public water supplies, and the protection and propagation of a balanced population of shellfish, fish,
and wildlife, and allow recreational activities, in and on the water and such modification will not result in the
discharge of pollutants in quantities which may reasonably be anticipated to pose an unacceptable risk to human
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health or the environment because of bioaccumulation, persistency in the environment, acute toxicity, chronic
toxicity (including carcinogenicity, mutagenicity or teratogenicity), or synergistic propensities.

(3) Limitation on authority to apply for subsection (c) modification
If an owner or operator of a point source applies for a modification under this subsection with respect to the discharge
of any pollutant, such owner or operator shall be eligible to apply for modification under subsection (c) of this section

with respect to such pollutant only during the same time period as he is eligible to apply for a modification under
this subsection.

(4) Procedures for listing additional pollutants

(A) General authority
Upon petition of any person, the Administrator may add any pollutant to the list of pollutants for which
modification under this section is authorized (except for pollutants identified pursuant to section 1314(a)(4) of this

title, toxic pollutants subject to section 1317(a) of this title, and the thermal component of discharges) in accordance
with the provisions of this paragraph.

(B) Requirements for listing

(i) Sufficient information

The person petitioning for listing of an additional pollutant under this subsection shall submit to the
Administrator sufficient information to make the determinations required by this subparagraph.

(ii) Toxic criteria determination

The Administrator shall determine whether or not the pollutant meets the criteria for listing as a toxic pollutant
under section 1317(a) of this title.

(iii) Listing as toxic pollutant

If the Administrator determines that the pollutant meets the criteria for listing as a toxic pollutant under section
1317(a) of this title, the Administrator shall list the pollutant as a toxic pollutant under section 1317(a) of this title.

(iv) Nonconventional criteria determination

If the Administrator determines that the pollutant does not meet the criteria for listing as a toxic pollutant
under such section and determines that adequate test methods and sufficient data are available to make the
determinations required by paragraph (2) of this subsection with respect to the pollutant, the Administrator shall
add the pollutant to the list of pollutants specified in paragraph (1) of this subsection for which modifications
are authorized under this subsection.
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(C) Requirements for filing of petitions

A petition for listing of a pollutant under this paragraph--

(i) must be filed not later than 270 days after the date of promulgation of an applicable effluent guideline under
section 1314 of this title;

(ii) may be filed before promulgation of such guideline; and

(iii) may be filed with an application for a modification under paragraph (1) with respect to the discharge of such
pollutant.

(D) Deadline for approval of petition
A decision to add a pollutant to the list of pollutants for which modifications under this subsection are authorized

must be made within 270 days after the date of promulgation of an applicable effluent guideline under section 1314
of this title.

(E) Burden of proof

The burden of proof for making the determinations under subparagraph (B) shall be on the petitioner.

(5) Removal of pollutants

The Administrator may remove any pollutant from the list of pollutants for which modifications are authorized under
this subsection if the Administrator determines that adequate test methods and sufficient data are no longer available
for determining whether or not modifications may be granted with respect to such pollutant under paragraph (2) of
this subsection.

(h) Modification of secondary treatment requirements
The Administrator, with the concurrence of the State, may issue a permit under section 1342 of this title which modifies

the requirements of subsection (b)(1)(B) of this section with respect to the discharge of any pollutant from a publicly
owned treatment works into marine waters, if the applicant demonstrates to the satisfaction of the Administrator that--

(1) there is an applicable water quality standard specific to the pollutant for which the modification is requested, which
has been identified under section 1314(a)(6) of this title;

(2) the discharge of pollutants in accordance with such modified requirements will not interfere, alone or in
combination with pollutants from other sources, with the attainment or maintenance of that water quality which
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assures protection of public water supplies and the protection and propagation of a balanced, indigenous population
of shellfish, fish, and wildlife, and allows recreational activities, in and on the water;

(3) the applicant has established a system for monitoring the impact of such discharge on a representative sample of
aquatic biota, to the extent practicable, and the scope of such monitoring is limited to include only those scientific
investigations which are necessary to study the effects of the proposed discharge;

(4) such modified requirements will not result in any additional requirements on any other point or nonpoint source;
(5) all applicable pretreatment requirements for sources introducing waste into such treatment works will be enforced;

(6) in the case of any treatment works serving a population of 50,000 or more, with respect to any toxic pollutant
introduced into such works by an industrial discharger for which pollutant there is no applicable pretreatment
requirement in effect, sources introducing waste into such works are in compliance with all applicable pretreatment
requirements, the applicant will enforce such requirements, and the applicant has in effect a pretreatment program
which, in combination with the treatment of discharges from such works, removes the same amount of such pollutant
as would be removed if such works were to apply secondary treatment to discharges and if such works had no
pretreatment program with respect to such pollutant;

(7) to the extent practicable, the applicant has established a schedule of activities designed to eliminate the entrance
of toxic pollutants from nonindustrial sources into such treatment works;

(8) there will be no new or substantially increased discharges from the point source of the pollutant to which the
modification applies above that volume of discharge specified in the permit;

(9) the applicant at the time such modification becomes effective will be discharging effluent which has received at
least primary or equivalent treatment and which meets the criteria established under section 1314(a)(1) of this title
after initial mixing in the waters surrounding or adjacent to the point at which such effluent is discharged.

For the purposes of this subsection the phrase “the discharge of any pollutant into marine waters” refers to a discharge
into deep waters of the territorial sea or the waters of the contiguous zone, or into saline estuarine waters where there
is strong tidal movement and other hydrological and geological characteristics which the Administrator determines
necessary to allow compliance with paragraph (2) of this subsection, and section 1251(a)(2) of this title. For the purposes
of paragraph (9), “primary or equivalent treatment” means treatment by screening, sedimentation, and skimming
adequate to remove at least 30 percent of the biological oxygen demanding material and of the suspended solids in
the treatment works influent, and disinfection, where appropriate. A municipality which applies secondary treatment
shall be eligible to receive a permit pursuant to this subsection which modifies the requirements of subsection (b)(1)(B)
of this section with respect to the discharge of any pollutant from any treatment works owned by such municipality
into marine waters. No permit issued under this subsection shall authorize the discharge of sewage sludge into marine
waters. In order for a permit to be issued under this subsection for the discharge of a pollutant into marine waters, such
marine waters must exhibit characteristics assuring that water providing dilution does not contain significant amounts
of previously discharged effluent from such treatment works. No permit issued under this subsection shall authorize
the discharge of any pollutant into saline estuarine waters which at the time of application do not support a balanced
indigenous population of shellfish, fish and wildlife, or allow recreation in and on the waters or which exhibit ambient
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water quality below applicable water quality standards adopted for the protection of public water supplies, shellfish, fish
and wildlife or recreational activities or such other standards necessary to assure support and protection of such uses.
The prohibition contained in the preceding sentence shall apply without regard to the presence or absence of a causal
relationship between such characteristics and the applicant's current or proposed discharge. Notwithstanding any other
provisions of this subsection, no permit may be issued under this subsection for discharge of a pollutant into the New
York Bight Apex consisting of the ocean waters of the Atlantic Ocean westward of 73 degrees 30 minutes west longitude
and northward of 40 degrees 10 minutes north latitude.

(i) Municipal time extensions

(1) Where construction is required in order for a planned or existing publicly owned treatment works to achieve
limitations under subsection (b)(1)(B) or (b)(1)(C) of this section, but (A) construction cannot be completed within the
time required in such subsection, or (B) the United States has failed to make financial assistance under this chapter
available in time to achieve such limitations by the time specified in such subsection, the owner or operator of such
treatment works may request the Administrator (or if appropriate the State) to issue a permit pursuant to section 1342 of
this title or to modify a permit issued pursuant to that section to extend such time for compliance. Any such request shall
be filed with the Administrator (or if appropriate the State) within 180 days after February 4, 1987. The Administrator
(or if appropriate the State) may grant such request and issue or modify such a permit, which shall contain a schedule of
compliance for the publicly owned treatment works based on the earliest date by which such financial assistance will be
available from the United States and construction can be completed, but in no event later than July 1, 1988, and shall
contain such other terms and conditions, including those necessary to carry out subsections (b) through (g) of section
1281 of this title, section 1317 of this title, and such interim effluent limitations applicable to that treatment works as the
Administrator determines are necessary to carry out the provisions of this chapter.

(2)(A) Where a point source (other than a publicly owned treatment works) will not achieve the requirements of
subsections (b)(1)(A) and (b)(1)(C) of this section and--

(i) if a permit issued prior to July 1, 1977, to such point source is based upon a discharge into a publicly owned
treatment works; or

(ii) if such point source (other than a publicly owned treatment works) had before July 1, 1977, a contract (enforceable
against such point source) to discharge into a publicly owned treatment works; or

(iii) if either an application made before July 1, 1977, for a construction grant under this chapter for a publicly owned
treatment works, or engineering or architectural plans or working drawings made before July 1, 1977, for a publicly
owned treatment works, show that such point source was to discharge into such publicly owned treatment works,

and such publicly owned treatment works is presently unable to accept such discharge without construction, and in the
case of a discharge to an existing publicly owned treatment works, such treatment works has an extension pursuant
to paragraph (1) of this subsection, the owner or operator of such point source may request the Administrator (or if
appropriate the State) to issue or modify such a permit pursuant to such section 1342 of this title to extend such time
for compliance. Any such request shall be filed with the Administrator (or if appropriate the State) within 180 days after
December 27, 1977, or the filing of a request by the appropriate publicly owned treatment works under paragraph (1)
of this subsection, whichever is later. If the Administrator (or if appropriate the State) finds that the owner or operator
of such point source has acted in good faith, he may grant such request and issue or modify such a permit, which shall
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contain a schedule of compliance for the point source to achieve the requirements of subsections (b)(1)(A) and (C) of
this section and shall contain such other terms and conditions, including pretreatment and interim effluent limitations
and water conservation requirements applicable to that point source, as the Administrator determines are necessary to
carry out the provisions of this chapter.

(B) No time modification granted by the Administrator (or if appropriate the State) pursuant to paragraph (2)(A) of this
subsection shall extend beyond the earliest date practicable for compliance or beyond the date of any extension granted
to the appropriate publicly owned treatment works pursuant to paragraph (1) of this subsection, but in no event shall it
extend beyond July 1, 1988; and no such time modification shall be granted unless (i) the publicly owned treatment works
will be in operation and available to the point source before July 1, 1988, and will meet the requirements of subsections
(b)(1)(B) and (C) of this section after receiving the discharge from that point source; and (ii) the point source and the
publicly owned treatment works have entered into an enforceable contract requiring the point source to discharge into
the publicly owned treatment works, the owner or operator of such point source to pay the costs required under section
1284 of this title, and the publicly owned treatment works to accept the discharge from the point source; and (iii) the
permit for such point source requires that point source to meet all requirements under section 1317(a) and (b) of this
title during the period of such time modification.

(j) Modification procedures

(1) Any application filed under this section for a modification of the provisions of--

(A) subsection (b)(1)(B) under subsection (h) of this section shall be filed not later that ! the 365th day which begins
after December 29, 1981, except that a publicly owned treatment works which prior to December 31, 1982, had a
contractual arrangement to use a portion of the capacity of an ocean outfall operated by another publicly owned
treatment works which has applied for or received modification under subsection (h), may apply for a modification of
subsection (h) in its own right not later than 30 days after February 4, 1987, and except as provided in paragraph (5);

(B) subsection (b)(2)(A) as it applies to pollutants identified in subsection (b)(2)(F) shall be filed not later than 270
days after the date of promulgation of an applicable effluent guideline under section 1314 of this title or not later than
270 days after December 27, 1977, whichever is later.

(2) Subject to paragraph (3) of this section, any application for a modification filed under subsection (g) of this section
shall not operate to stay any requirement under this chapter, unless in the judgment of the Administrator such a stay or
the modification sought will not result in the discharge of pollutants in quantities which may reasonably be anticipated
to pose an unacceptable risk to human health or the environment because of bioaccumulation, persistency in the
environment, acute toxicity, chronic toxicity (including carcinogenicity, mutagenicity, or teratogenicity), or synergistic
propensities, and that there is a substantial likelihood that the applicant will succeed on the merits of such application.
In the case of an application filed under subsection (g) of this section, the Administrator may condition any stay granted
under this paragraph on requiring the filing of a bond or other appropriate security to assure timely compliance with
the requirements from which a modification is sought.

(3) Compliance requirements under subsection (g)
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(A) Effect of filing
An application for a modification under subsection (g) and a petition for listing of a pollutant as a pollutant for
which modifications are authorized under such subsection shall not stay the requirement that the person seeking such

modification or listing comply with effluent limitations under this chapter for all pollutants not the subject of such
application or petition.

(B) Effect of disapproval

Disapproval of an application for a modification under subsection (g) shall not stay the requirement that the person
seeking such modification comply with all applicable effluent limitations under this chapter.

(4) Deadline for subsection (g) decision
An application for a modification with respect to a pollutant filed under subsection (g) must be approved or disapproved
not later than 365 days after the date of such filing; except that in any case in which a petition for listing such pollutant as a

pollutant for which modifications are authorized under such subsection is approved, such application must be approved
or disapproved not later than 365 days after the date of approval of such petition.

(5) Extension of application deadline

(A) In general
In the 180-day period beginning on October 31, 1994, the city of San Diego, California, may apply for a modification

pursuant to subsection (h) of the requirements of subsection (b)(1)(B) with respect to biological oxygen demand and
total suspended solids in the effluent discharged into marine waters.

(B) Application

An application under this paragraph shall include a commitment by the applicant to implement a waste water
reclamation program that, at a minimum, will--

(i) achieve a system capacity of 45,000,000 gallons of reclaimed waste water per day by January 1, 2010; and

(ii) result in a reduction in the quantity of suspended solids discharged by the applicant into the marine environment
during the period of the modification.

(C) Additional conditions

The Administrator may not grant a modification pursuant to an application submitted under this paragraph unless
the Administrator determines that such modification will result in removal of not less than 58 percent of the biological
oxygen demand (on an annual average) and not less than 80 percent of total suspended solids (on a monthly average)
in the discharge to which the application applies.
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(D) Preliminary decision deadline

The Administrator shall announce a preliminary decision on an application submitted under this paragraph not later
than 1 year after the date the application is submitted.

(k) Innovative technology

In the case of any facility subject to a permit under section 1342 of this title which proposes to comply with the
requirements of subsection (b)(2)(A) or (b)(2)(E) of this section by replacing existing production capacity with an
innovative production process which will result in an effluent reduction significantly greater than that required by the
limitation otherwise applicable to such facility and moves toward the national goal of eliminating the discharge of all
pollutants, or with the installation of an innovative control technique that has a substantial likelihood for enabling
the facility to comply with the applicable effluent limitation by achieving a significantly greater effluent reduction than
that required by the applicable effluent limitation and moves toward the national goal of eliminating the discharge of
all pollutants, or by achieving the required reduction with an innovative system that has the potential for significantly
lower costs than the systems which have been determined by the Administrator to be economically achievable, the
Administrator (or the State with an approved program under section 1342 of this title, in consultation with the
Administrator) may establish a date for compliance under subsection (b)(2)(A) or (b)(2)(E) of this section no later than
two years after the date for compliance with such effluent limitation which would otherwise be applicable under such
subsection, if it is also determined that such innovative system has the potential for industrywide application.

(1) Toxic pollutants

Other than as provided in subsection (n) of this section, the Administrator may not modify any requirement of this
section as it applies to any specific pollutant which is on the toxic pollutant list under section 1317(a)(1) of this title.

(m) Modification of effluent limitation requirements for point sources

(1) The Administrator, with the concurrence of the State, may issue a permit under section 1342 of this title which
modifies the requirements of subsections (b)(1)(A) and (b)(2)(E) of this section, and of section 1343 of this title, with
respect to effluent limitations to the extent such limitations relate to biochemical oxygen demand and pH from discharges
by an industrial discharger in such State into deep waters of the territorial seas, if the applicant demonstrates and the
Administrator finds that--

(A) the facility for which modification is sought is covered at the time of the enactment of this subsection by National
Pollutant Discharge Elimination System permit number CA0005894 or CA0005282;

(B) the energy and environmental costs of meeting such requirements of subsections (b)(1)(A) and (b)(2)(E) and section
1343 of this title exceed by an unreasonable amount the benefits to be obtained, including the objectives of this chapter;

(O) the applicant has established a system for monitoring the impact of such discharges on a representative sample
of aquatic biota;
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(D) such modified requirements will not result in any additional requirements on any other point or nonpoint source;

(E) there will be no new or substantially increased discharges from the point source of the pollutant to which the
modification applies above that volume of discharge specified in the permit;

(F) the discharge is into waters where there is strong tidal movement and other hydrological and geological
characteristics which are necessary to allow compliance with this subsection and section 1251(a)(2) of this title;

(G) the applicant accepts as a condition to the permit a contractural 2 obligation to use funds in the amount required
(but not less than $250,000 per year for ten years) for research and development of water pollution control technology,
including but not limited to closed cycle technology;

(H) the facts and circumstances present a unique situation which, if relief is granted, will not establish a precedent or
the relaxation of the requirements of this chapter applicable to similarly situated discharges; and

(I) no owner or operator of a facility comparable to that of the applicant situated in the United States has demonstrated
that it would be put at a competitive disadvantage to the applicant (or the parent company or any subsidiary thereof)
as a result of the issuance of a permit under this subsection.

(2) The effluent limitations established under a permit issued under paragraph (1) shall be sufficient to implement the
applicable State water quality standards, to assure the protection of public water supplies and protection and propagation
of a balanced, indigenous population of shellfish, fish, fauna, wildlife, and other aquatic organisms, and to allow
recreational activities in and on the water. In setting such limitations, the Administrator shall take into account any
seasonal variations and the need for an adequate margin of safety, considering the lack of essential knowledge concerning
the relationship between effluent limitations and water quality and the lack of essential knowledge of the effects of
discharges on beneficial uses of the receiving waters.

(3) A permit under this subsection may be issued for a period not to exceed five years, and such a permit may be
renewed for one additional period not to exceed five years upon a demonstration by the applicant and a finding by the
Administrator at the time of application for any such renewal that the provisions of this subsection are met.

(4) The Administrator may terminate a permit issued under this subsection if the Administrator determines that there
has been a decline in ambient water quality of the receiving waters during the period of the permit even if a direct cause
and effect relationship cannot be shown: Provided, That if the effluent from a source with a permit issued under this
subsection is contributing to a decline in ambient water quality of the receiving waters, the Administrator shall terminate
such permit.

(n) Fundamentally different factors

(1) General rule
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The Administrator, with the concurrence of the State, may establish an alternative requirement under subsection (b)
(2) or section 1317(b) of this title for a facility that modifies the requirements of national effluent limitation guidelines
or categorical pretreatment standards that would otherwise be applicable to such facility, if the owner or operator of
such facility demonstrates to the satisfaction of the Administrator that--

(A) the facility is fundamentally different with respect to the factors (other than cost) specified in section 1314(b) or
1314(g) of this title and considered by the Administrator in establishing such national effluent limitation guidelines
or categorical pretreatment standards;

(B) the application--

(i) is based solely on information and supporting data submitted to the Administrator during the rulemaking
for establishment of the applicable national effluent limitation guidelines or categorical pretreatment standard
specifically raising the factors that are fundamentally different for such facility; or

(ii) is based on information and supporting data referred to in clause (i) and information and supporting data the
applicant did not have a reasonable opportunity to submit during such rulemaking;

(O) the alternative requirement is no less stringent than justified by the fundamental difference; and

(D) the alternative requirement will not result in a non-water quality environmental impact which is markedly more
adverse than the impact considered by the Administrator in establishing such national effluent limitation guideline
or categorical pretreatment standard.

(2) Time limit for applications
An application for an alternative requirement which modifies the requirements of an effluent limitation or

pretreatment standard under this subsection must be submitted to the Administrator within 180 days after the date
on which such limitation or standard is established or revised, as the case may be.

(3) Time limit for decision

The Administrator shall approve or deny by final agency action an application submitted under this subsection within
180 days after the date such application is filed with the Administrator.

(4) Submiission of information
The Administrator may allow an applicant under this subsection to submit information and supporting data until

the earlier of the date the application is approved or denied or the last day that the Administrator has to approve or
deny such application.
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(5) Treatment of pending applications

For the purposes of this subsection, an application for an alternative requirement based on fundamentally different
factors which is pending on February 4, 1987, shall be treated as having been submitted to the Administrator on the
180th day following February 4, 1987. The applicant may amend the application to take into account the provisions
of this subsection.

(6) Effect of submission of application

An application for an alternative requirement under this subsection shall not stay the applicant's obligation to comply
with the effluent limitation guideline or categorical pretreatment standard which is the subject of the application.

(7) Effect of denial

If an application for an alternative requirement which modifies the requirements of an effluent limitation or
pretreatment standard under this subsection is denied by the Administrator, the applicant must comply with such
limitation or standard as established or revised, as the case may be.

(8) Reports

By January 1, 1997, and January 1 of every odd-numbered year thereafter, the Administrator shall submit to the
Committee on Environment and Public Works of the Senate and the Committee on Transportation and Infrastructure
of the House of Representatives a report on the status of applications for alternative requirements which modify the
requirements of effluent limitations under section 1311 or 1314 of this title or any national categorical pretreatment
standard under section 1317(b) of this title filed before, on, or after February 4, 1987.

(o) Application fees

The Administrator shall prescribe and collect from each applicant fees reflecting the reasonable administrative costs
incurred in reviewing and processing applications for modifications submitted to the Administrator pursuant to
subsections (c), (g), (i), (k), (m), and (n) of this section, section 1314(d)(4) of this title, and section 1326(a) of this title.
All amounts collected by the Administrator under this subsection shall be deposited into a special fund of the Treasury
entitled “Water Permits and Related Services” which shall thereafter be available for appropriation to carry out activities
of the Environmental Protection Agency for which such fees were collected.

(p) Modified permit for coal remining operations

(1) In general

Subject to paragraphs (2) through (4) of this subsection, the Administrator, or the State in any case which the State
has an approved permit program under section 1342(b) of this title, may issue a permit under section 1342 of this
title which modifies the requirements of subsection (b)(2)(A) of this section with respect to the pH level of any pre-
existing discharge, and with respect to pre-existing discharges of iron and manganese from the remined area of any
coal remining operation or with respect to the pH level or level of iron or manganese in any pre-existing discharge
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affected by the remining operation. Such modified requirements shall apply the best available technology economically
achievable on a case-by-case basis, using best professional judgment, to set specific numerical effluent limitations in
each permit.

(2) Limitations

The Administrator or the State may only issue a permit pursuant to paragraph (1) if the applicant demonstrates to the
satisfaction of the Administrator or the State, as the case may be, that the coal remining operation will result in the
potential for improved water quality from the remining operation but in no event shall such a permit allow the pH level
of any discharge, and in no event shall such a permit allow the discharges of iron and manganese, to exceed the levels
being discharged from the remined area before the coal remining operation begins. No discharge from, or affected by,
the remining operation shall exceed State water quality standards established under section 1313 of this title.

(3) Definitions

For purposes of this subsection--

(A) Coal remining operation

The term “coal remining operation” means a coal mining operation which begins after February 4, 1987 at a site
on which coal mining was conducted before August 3, 1977.

(B) Remined area

The term “remined area” means only that area of any coal remining operation on which coal mining was conducted
before August 3, 1977.

(C) Pre-existing discharge

The term “pre-existing discharge” means any discharge at the time of permit application under this subsection.

(4) Applicability of strip mining laws

Nothing in this subsection shall affect the application of the Surface Mining Control and Reclamation Act of 1977 [30
U.S.C.A. § 1201 et seq.] to any coal remining operation, including the application of such Act to suspended solids.
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Notes of Decisions (318)

Footnotes
1 So in original. Probably should be “than”.
2 So in original. Probably should be “contractual”.

33 U.S.C.A. §1311, 33 USCA § 1311
Current through P.L. 115-140.
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United States Code Annotated
Title 33. Navigation and Navigable Waters (Refs & Annos)
Chapter 26. Water Pollution Prevention and Control (Refs & Annos)
Subchapter III. Standards and Enforcement (Refs & Annos)

33 U.S.C.A. §1319
§ 1319. Enforcement

Currentness

(a) State enforcement; compliance orders

(1) Whenever, on the basis of any information available to him, the Administrator finds that any person is in violation
of any condition or limitation which implements section 1311, 1312, 1316, 1317, 1318, 1328, or 1345 of this title in a
permit issued by a State under an approved permit program under section 1342 or 1344 of this title he shall proceed
under his authority in paragraph (3) of this subsection or he shall notify the person in alleged violation and such State of
such finding. If beyond the thirtieth day after the Administrator's notification the State has not commenced appropriate
enforcement action, the Administrator shall issue an order requiring such person to comply with such condition or
limitation or shall bring a civil action in accordance with subsection (b) of this section.

(2) Whenever, on the basis of information available to him, the Administrator finds that violations of permit conditions
or limitations as set forth in paragraph (1) of this subsection are so widespread that such violations appear to result
from a failure of the State to enforce such permit conditions or limitations effectively, he shall so notify the State. If the
Administrator finds such failure extends beyond the thirtieth day after such notice, he shall give public notice of such
finding. During the period beginning with such public notice and ending when such State satisfies the Administrator that
it will enforce such conditions and limitations (hereafter referred to in this section as the period of “federally assumed
enforcement”), except where an extension has been granted under paragraph (5)(B) of this subsection, the Administrator
shall enforce any permit condition or limitation with respect to any person--

(A) by issuing an order to comply with such condition or limitation, or

(B) by bringing a civil action under subsection (b) of this section.

(3) Whenever on the basis of any information available to him the Administrator finds that any person is in violation of
section 1311, 1312, 1316, 1317, 1318, 1328, or 1345 of this title, or is in violation of any permit condition or limitation
implementing any of such sections in a permit issued under section 1342 of this title by him or by a State or in a permit
issued under section 1344 of this title by a State, he shall issue an order requiring such person to comply with such section
or requirement, or he shall bring a civil action in accordance with subsection (b) of this section.

(4) A copy of any order issued under this subsection shall be sent immediately by the Administrator to the State in which
the violation occurs and other affected States. In any case in which an order under this subsection (or notice to a violator
under paragraph (1) of this subsection) is issued to a corporation, a copy of such order (or notice) shall be served on
any appropriate corporate officers. An order issued under this subsection relating to a violation of section 1318 of this
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title shall not take effect until the person to whom it is issued has had an opportunity to confer with the Administrator
concerning the alleged violation.

(5)(A) Any order issued under this subsection shall be by personal service, shall state with reasonable specificity the
nature of the violation, and shall specify a time for compliance not to exceed thirty days in the case of a violation of
an interim compliance schedule or operation and maintenance requirement and not to exceed a time the Administrator
determines to be reasonable in the case of a violation of a final deadline, taking into account the seriousness of the
violation and any good faith efforts to comply with applicable requirements.

(B) The Administrator may, if he determines (i) that any person who is a violator of, or any person who is otherwise
not in compliance with, the time requirements under this chapter or in any permit issued under this chapter, has acted in
good faith, and has made a commitment (in the form of contracts or other securities) of necessary resources to achieve
compliance by the earliest possible date after July 1, 1977, but not later than April 1, 1979; (ii) that any extension under
this provision will not result in the imposition of any additional controls on any other point or nonpoint source; (iii)
that an application for a permit under section 1342 of this title was filed for such person prior to December 31, 1974;
and (iv) that the facilities necessary for compliance with such requirements are under construction, grant an extension
of the date referred to in section 1311(b)(1)(A) of this title to a date which will achieve compliance at the earliest time
possible but not later than April 1, 1979.

(6) Whenever, on the basis of information available to him, the Administrator finds (A) that any person is in violation
of section 1311(b)(1)(A) or (C) of this title, (B) that such person cannot meet the requirements for a time extension
under section 1311(i)(2) of this title, and (C) that the most expeditious and appropriate means of compliance with this
chapter by such person is to discharge into a publicly owned treatment works, then, upon request of such person, the
Administrator may issue an order requiring such person to comply with this chapter at the earliest date practicable, but
not later than July 1, 1983, by discharging into a publicly owned treatment works if such works concur with such order.
Such order shall include a schedule of compliance.

(b) Civil actions

The Administrator is authorized to commence a civil action for appropriate relief, including a permanent or temporary
injunction, for any violation for which he is authorized to issue a compliance order under subsection (a) of this section.
Any action under this subsection may be brought in the district court of the United States for the district in which the

defendant is located or resides or is doing business, and such court shall have jurisdiction to restrain such violation and
to require compliance. Notice of the commencement of such action shall be given immediately to the appropriate State.

(c) Criminal penalties

(1) Negligent violations

Any person who--

(A) negligently violates section 1311, 1312, 1316, 1317, 1318, 1321(b)(3), 1328, or 1345 of this title, or any permit
condition or limitation implementing any of such sections in a permit issued under section 1342 of this title by the
Administrator or by a State, or any requirement imposed in a pretreatment program approved under section 1342(a)
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(3) or 1342(b)(8) of this title or in a permit issued under section 1344 of this title by the Secretary of the Army or
by a State; or

(B) negligently introduces into a sewer system or into a publicly owned treatment works any pollutant or hazardous
substance which such person knew or reasonably should have known could cause personal injury or property
damage or, other than in compliance with all applicable Federal, State, or local requirements or permits, which
causes such treatment works to violate any effluent limitation or condition in any permit issued to the treatment
works under section 1342 of this title by the Administrator or a State;

shall be punished by a fine of not less than $2,500 nor more than $25,000 per day of violation, or by imprisonment
for not more than 1 year, or by both. If a conviction of a person is for a violation committed after a first conviction
of such person under this paragraph, punishment shall be by a fine of not more than $50,000 per day of violation,
or by imprisonment of not more than 2 years, or by both.

(2) Knowing violations

Any person who--

(A) knowingly violates section 1311, 1312, 1316, 1317, 1318, 1321(b)(3), 1328, or 1345 of this title, or any permit
condition or limitation implementing any of such sections in a permit issued under section 1342 of this title by the
Administrator or by a State, or any requirement imposed in a pretreatment program approved under section 1342(a)
(3) or 1342(b)(8) of this title or in a permit issued under section 1344 of this title by the Secretary of the Army or
by a State; or

(B) knowingly introduces into a sewer system or into a publicly owned treatment works any pollutant or hazardous
substance which such person knew or reasonably should have known could cause personal injury or property
damage or, other than in compliance with all applicable Federal, State, or local requirements or permits, which
causes such treatment works to violate any effluent limitation or condition in a permit issued to the treatment works
under section 1342 of this title by the Administrator or a State;

shall be punished by a fine of not less than $5,000 nor more than $50,000 per day of violation, or by imprisonment
for not more than 3 years, or by both. If a conviction of a person is for a violation committed after a first conviction
of such person under this paragraph, punishment shall be by a fine of not more than $100,000 per day of violation,
or by imprisonment of not more than 6 years, or by both.

(3) Knowing endangerment

(A) General rule

Any person who knowingly violates section 1311, 1312, 1313, 1316, 1317, 1318, 1321(b)(3), 1328, or 1345 of this
title, or any permit condition or limitation implementing any of such sections in a permit issued under section
1342 of this title by the Administrator or by a State, or in a permit issued under section 1344 of this title by the
Secretary of the Army or by a State, and who knows at that time that he thereby places another person in imminent
danger of death or serious bodily injury, shall, upon conviction, be subject to a fine of not more than $250,000
or imprisonment of not more than 15 years, or both. A person which is an organization shall, upon conviction of
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violating this subparagraph, be subject to a fine of not more than $1,000,000. If a conviction of a person is for a
violation committed after a first conviction of such person under this paragraph, the maximum punishment shall
be doubled with respect to both fine and imprisonment.

(B) Additional provisions

For the purpose of subparagraph (A) of this paragraph--

(i) in determining whether a defendant who is an individual knew that his conduct placed another person in
imminent danger of death or serious bodily injury--

(I) the person is responsible only for actual awareness or actual belief that he possessed; and

(IT) knowledge possessed by a person other than the defendant but not by the defendant himself may not be
attributed to the defendant;

except that in proving the defendant's possession of actual knowledge, circumstantial evidence may

be used, including evidence that the defendant took affirmative steps to shield himself from relevant
information;

(ii) it is an affirmative defense to prosecution that the conduct charged was consented to by the person endangered
and that the danger and conduct charged were reasonably foreseeable hazards of--

(I) an occupation, a business, or a profession; or

(IT) medical treatment or medical or scientific experimentation conducted by professionally approved methods
and such other person had been made aware of the risks involved prior to giving consent;

and such defense may be established under this subparagraph by a preponderance of the evidence;

(iii) the term “organization” means a legal entity, other than a government, established or organized for any
purpose, and such term includes a corporation, company, association, firm, partnership, joint stock company,
foundation, institution, trust, society, union, or any other association of persons; and

(iv) the term “serious bodily injury” means bodily injury which involves a substantial risk of death,
unconsciousness, extreme physical pain, protracted and obvious disfigurement, or protracted loss or impairment
of the function of a bodily member, organ, or mental faculty.

(4) False statements

Any person who knowingly makes any false material statement, representation, or certification in any application,
record, report, plan, or other document filed or required to be maintained under this chapter or who knowingly
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falsifies, tampers with, or renders inaccurate any monitoring device or method required to be maintained under this
chapter, shall upon conviction, be punished by a fine of not more than $10,000, or by imprisonment for not more than
2 years, or by both. If a conviction of a person is for a violation committed after a first conviction of such person under
this paragraph, punishment shall be by a fine of not more than $20,000 per day of violation, or by imprisonment of
not more than 4 years, or by both.

(5) Treatment of single operational upset

For purposes of this subsection, a single operational upset which leads to simultaneous violations of more than one
pollutant parameter shall be treated as a single violation.

(6) Responsible corporate officer as “person”

For the purpose of this subsection, the term “person” means, in addition to the definition contained in section 1362(5)
of this title, any responsible corporate officer.

(7) Hazardous substance defined

For the purpose of this subsection, the term “hazardous substance” means (A) any substance designated pursuant to
section 1321(b)(2)(A) of this title, (B) any element, compound, mixture, solution, or substance designated pursuant
to section 9602 of Title 42, (C) any hazardous waste having the characteristics identified under or listed pursuant to
section 3001 of the Solid Waste Disposal Act [42 U.S.C.A. § 6921] (but not including any waste the regulation of which
under the Solid Waste Disposal Act [42 U.S.C.A. § 6901 et seq.] has been suspended by Act of Congress), (D) any toxic
pollutant listed under section 1317(a) of this title, and (E) any imminently hazardous chemical substance or mixture
with respect to which the Administrator has taken action pursuant to section 2606 of Title 15.

(d) Civil penalties; factors considered in determining amount

Any person who violates section 1311, 1312, 1316, 1317, 1318, 1328, or 1345 of this title, or any permit condition or
limitation implementing any of such sections in a permit issued under section 1342 of this title by the Administrator, or by

a State, , Uorina permit issued under section 1344 of this title by a State, or any requirement imposed in a pretreatment
program approved under section 1342(a)(3) or 1342(b)(8) of this title, and any person who violates any order issued by
the Administrator under subsection (a) of this section, shall be subject to a civil penalty not to exceed $25,000 per day
for each violation. In determining the amount of a civil penalty the court shall consider the seriousness of the violation
or violations, the economic benefit (if any) resulting from the violation, any history of such violations, any good-faith
efforts to comply with the applicable requirements, the economic impact of the penalty on the violator, and such other
matters as justice may require. For purposes of this subsection, a single operational upset which leads to simultaneous
violations of more than one pollutant parameter shall be treated as a single violation.

(e) State liability for judgments and expenses

Whenever a municipality is a party to a civil action brought by the United States under this section, the State in which
such municipality is located shall be joined as a party. Such State shall be liable for payment of any judgment, or any
expenses incurred as a result of complying with any judgment, entered against the municipality in such action to the
extent that the laws of that State prevent the municipality from raising revenues needed to comply with such judgment.
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(f) Wrongful introduction of pollutant into treatment works

Whenever, on the basis of any information available to him, the Administrator finds that an owner or operator of any
source is introducing a pollutant into a treatment works in violation of subsection (d) of section 1317 of this title, the
Administrator may notify the owner or operator of such treatment works and the State of such violation. If the owner
or operator of the treatment works does not commence appropriate enforcement action within 30 days of the date of
such notification, the Administrator may commence a civil action for appropriate relief, including but not limited to,
a permanent or temporary injunction, against the owner or operator of such treatment works. In any such civil action
the Administrator shall join the owner or operator of such source as a party to the action. Such action shall be brought
in the district court of the United States in the district in which the treatment works is located. Such court shall have
jurisdiction to restrain such violation and to require the owner or operator of the treatment works and the owner or
operator of the source to take such action as may be necessary to come into compliance with this chapter. Notice of
commencement of any such action shall be given to the State. Nothing in this subsection shall be construed to limit or
prohibit any other authority the Administrator may have under this chapter.

(g) Administrative penalties

(1) Violations

Whenever on the basis of any information available--

(A) the Administrator finds that any person has violated section 1311, 1312, 1316, 1317, 1318, 1328, or 1345 of this
title, or has violated any permit condition or limitation implementing any of such sections in a permit issued under
section 1342 of this title by the Administrator or by a State, or in a permit issued under section 1344 of this title
by a State, or

(B) the Secretary of the Army (hereinafter in this subsection referred to as the “Secretary”) finds that any person
has violated any permit condition or limitation in a permit issued under section 1344 of this title by the Secretary,

the Administrator or Secretary, as the case may be, may, after consultation with the State in which the violation
occurs, assess a class I civil penalty or a class II civil penalty under this subsection.

(2) Classes of penalties

(A) Class 1

The amount of a class I civil penalty under paragraph (1) may not exceed $10,000 per violation, except that the
maximum amount of any class I civil penalty under this subparagraph shall not exceed $25,000. Before issuing an
order assessing a civil penalty under this subparagraph, the Administrator or the Secretary, as the case may be,
shall give to the person to be assessed such penalty written notice of the Administrator's or Secretary's proposal to
issue such order and the opportunity to request, within 30 days of the date the notice is received by such person, a
hearing on the proposed order. Such hearing shall not be subject to section 554 or 556 of Title 5, but shall provide
a reasonable opportunity to be heard and to present evidence.
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(B) Class 11

The amount of a class II civil penalty under paragraph (1) may not exceed $10,000 per day for each day during which
the violation continues; except that the maximum amount of any class II civil penalty under this subparagraph
shall not exceed $125,000. Except as otherwise provided in this subsection, a class II civil penalty shall be assessed
and collected in the same manner, and subject to the same provisions, as in the case of civil penalties assessed and
collected after notice and opportunity for a hearing on the record in accordance with section 554 of Title 5. The
Administrator and the Secretary may issue rules for discovery procedures for hearings under this subparagraph.

(3) Determining amount

In determining the amount of any penalty assessed under this subsection, the Administrator or the Secretary, as the
case may be, shall take into account the nature, circumstances, extent and gravity of the violation, or violations, and,
with respect to the violator, ability to pay, any prior history of such violations, the degree of culpability, economic
benefit or savings (if any) resulting from the violation, and such other matters as justice may require. For purposes of
this subsection, a single operational upset which leads to simultaneous violations of more than one pollutant parameter
shall be treated as a single violation.

(4) Rights of interested persons

(A) Public notice

Before issuing an order assessing a civil penalty under this subsection the Administrator or Secretary, as the case may
be, shall provide public notice of and reasonable opportunity to comment on the proposed issuance of such order.

(B) Presentation of evidence

Any person who comments on a proposed assessment of a penalty under this subsection shall be given notice of any
hearing held under this subsection and of the order assessing such penalty. In any hearing held under this subsection,
such person shall have a reasonable opportunity to be heard and to present evidence.

(C) Rights of interested persons to a hearing

If no hearing is held under paragraph (2) before issuance of an order assessing a penalty under this subsection, any
person who commented on the proposed assessment may petition, within 30 days after the issuance of such order, the
Administrator or Secretary, as the case may be, to set aside such order and to provide a hearing on the penalty. If the
evidence presented by the petitioner in support of the petition is material and was not considered in the issuance of
the order, the Administrator or Secretary shall immediately set aside such order and provide a hearing in accordance
with paragraph (2)(A) in the case of a class I civil penalty and paragraph (2)(B) in the case of a class II civil penalty.
If the Administrator or Secretary denies a hearing under this subparagraph, the Administrator or Secretary shall
provide to the petitioner, and publish in the Federal Register, notice of and the reasons for such denial.

(5) Finality of order
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An order issued under this subsection shall become final 30 days after its issuance unless a petition for judicial review
is filed under paragraph (8) or a hearing is requested under paragraph (4)(C). If such a hearing is denied, such order
shall become final 30 days after such denial.

(6) Effect of order

(A) Limitation on actions under other sections

Action taken by the Administrator or the Secretary, as the case may be, under this subsection shall not affect or limit
the Administrator's or Secretary's authority to enforce any provision of this chapter; except that any violation--

(i) with respect to which the Administrator or the Secretary has commenced and is diligently prosecuting an action
under this subsection,

(ii) with respect to which a State has commenced and is diligently prosecuting an action under a State law
comparable to this subsection, or

(iii) for which the Administrator, the Secretary, or the State has issued a final order not subject to further judicial
review and the violator has paid a penalty assessed under this subsection, or such comparable State law, as the
case may be,

shall not be the subject of a civil penalty action under subsection (d) of this section or section 1321(b) of this
title or section 1365 of this title.

(B) Applicability of limitation with respect to citizen suits

The limitations contained in subparagraph (A) on civil penalty actions under section 1365 of this title shall not apply
with respect to any violation for which--

(i) a civil action under section 1365(a)(1) of this title has been filed prior to commencement of an action under
this subsection, or

(ii) notice of an alleged violation of section 1365(a)(1) of this title has been given in accordance with section
1365(b)(1)(A) of this title prior to commencement of an action under this subsection and an action under section
1365(a)(1) of this title with respect to such alleged violation is filed before the 120th day after the date on which
such notice is given.

(7) Effect of action on compliance

No action by the Administrator or the Secretary under this subsection shall affect any person's obligation to comply
with any section of this chapter or with the terms and conditions of any permit issued pursuant to section 1342 or
1344 of this title.
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(8) Judicial review

Any person against whom a civil penalty is assessed under this subsection or who commented on the proposed
assessment of such penalty in accordance with paragraph (4) may obtain review of such assessment--

(A) in the case of assessment of a class I civil penalty, in the United States District Court for the District of Columbia
or in the district in which the violation is alleged to have occurred, or

(B) in the case of assessment of a class II civil penalty, in United States Court of Appeals for the District of Columbia
Circuit or for any other circuit in which such person resides or transacts business,

by filing a notice of appeal in such court within the 30-day period beginning on the date the civil penalty order is
issued and by simultaneously sending a copy of such notice by certified mail to the Administrator or the Secretary,
as the case may be, and the Attorney General. The Administrator or the Secretary shall promptly file in such court
a certified copy of the record on which the order was issued. Such court shall not set aside or remand such order
unless there is not substantial evidence in the record, taken as a whole, to support the finding of a violation or unless
the Administrator's or Secretary's assessment of the penalty constitutes an abuse of discretion and shall not impose
additional civil penalties for the same violation unless the Administrator's or Secretary's assessment of the penalty
constitutes an abuse of discretion.

(9) Collection

If any person fails to pay an assessment of a civil penalty--
(A) after the order making the assessment has become final, or

(B) after a court in an action brought under paragraph (8) has entered a final judgment in favor of the Administrator
or the Secretary, as the case may be,

the Administrator or the Secretary shall request the Attorney General to bring a civil action in an appropriate district
court to recover the amount assessed (plus interest at currently prevailing rates from the date of the final order or the
date of the final judgment, as the case may be). In such an action, the validity, amount, and appropriateness of such
penalty shall not be subject to review. Any person who fails to pay on a timely basis the amount of an assessment
of a civil penalty as described in the first sentence of this paragraph shall be required to pay, in addition to such
amount and interest, attorneys fees and costs for collection proceedings and a quarterly nonpayment penalty for
each quarter during which such failure to pay persists. Such nonpayment penalty shall be in an amount equal to
20 percent of the aggregate amount of such person's penalties and nonpayment penalties which are unpaid as of
the beginning of such quarter.

(10) Subpoenas

The Administrator or Secretary, as the case may be, may issue subpoenas for the attendance and testimony of witnesses
and the production of relevant papers, books, or documents in connection with hearings under this subsection. In
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case of contumacy or refusal to obey a subpoena issued pursuant to this paragraph and served upon any person, the
district court of the United States for any district in which such person is found, resides, or transacts business, upon
application by the United States and after notice to such person, shall have jurisdiction to issue an order requiring
such person to appear and give testimony before the administrative law judge or to appear and produce documents
before the administrative law judge, or both, and any failure to obey such order of the court may be punished by such
court as a contempt thereof.

(11) Protection of existing procedures

Nothing in this subsection shall change the procedures existing on the day before February 4, 1987, under other
subsections of this section for issuance and enforcement of orders by the Administrator.

CREDIT(S)

(June 30, 1948, c. 758, Title 111, § 309, as added Pub.L. 92-500, § 2, Oct. 18, 1972, 86 Stat. 859; amended Pub.L. 95-217,
§§ 54(b), 55, 56, 67(c)(2), Dec. 27, 1977, 91 Stat. 1591, 1592, 1606; Pub.L. 100-4, Title 111, §§ 312, 313(a)(1), (b)(1), (¢),
314(a), Feb. 4, 1987, 101 Stat. 42, 45, 46; Pub.L. 101-380, Title IV, § 4301(c), Aug. 18, 1990, 104 Stat. 537.)

Notes of Decisions (386)

Footnotes

1 So in original.
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Current through P.L. 115-140.
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United States Code Annotated
Title 33. Navigation and Navigable Waters (Refs & Annos)
Chapter 26. Water Pollution Prevention and Control (Refs & Annos)
Subchapter IV. Permits and Licenses (Refs & Annos)

33 U.S.C.A. § 1342
§ 1342. National pollutant discharge elimination system

Effective: February 7, 2014
Currentness

(a) Permits for discharge of pollutants

(1) Except as provided in sections 1328 and 1344 of this title, the Administrator may, after opportunity for public hearing
issue a permit for the discharge of any pollutant, or combination of pollutants, notwithstanding section 1311(a) of this
title, upon condition that such discharge will meet either (A) all applicable requirements under sections 1311, 1312,
1316, 1317, 1318, and 1343 of this title, or (B) prior to the taking of necessary implementing actions relating to all such
requirements, such conditions as the Administrator determines are necessary to carry out the provisions of this chapter.

(2) The Administrator shall prescribe conditions for such permits to assure compliance with the requirements of
paragraph (1) of this subsection, including conditions on data and information collection, reporting, and such other
requirements as he deems appropriate.

(3) The permit program of the Administrator under paragraph (1) of this subsection, and permits issued thereunder,
shall be subject to the same terms, conditions, and requirements as apply to a State permit program and permits issued
thereunder under subsection (b) of this section.

(4) All permits for discharges into the navigable waters issued pursuant to section 407 of this title shall be deemed to
be permits issued under this subchapter, and permits issued under this subchapter shall be deemed to be permits issued
under section 407 of this title, and shall continue in force and effect for their term unless revoked, modified, or suspended
in accordance with the provisions of this chapter.

(5) No permit for a discharge into the navigable waters shall be issued under section 407 of this title after October 18,
1972. Each application for a permit under section 407 of this title, pending on October 18, 1972, shall be deemed to
be an application for a permit under this section. The Administrator shall authorize a State, which he determines has
the capability of administering a permit program which will carry out the objectives of this chapter to issue permits for
discharges into the navigable waters within the jurisdiction of such State. The Administrator may exercise the authority
granted him by the preceding sentence only during the period which begins on October 18, 1972, and ends either on the
ninetieth day after the date of the first promulgation of guidelines required by section 1314(1)(2) of this title, or the date
of approval by the Administrator of a permit program for such State under subsection (b) of this section, whichever date
first occurs, and no such authorization to a State shall extend beyond the last day of such period. Each such permit shall
be subject to such conditions as the Administrator determines are necessary to carry out the provisions of this chapter.
No such permit shall issue if the Administrator objects to such issuance.
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(b) State permit programs

At any time after the promulgation of the guidelines required by subsection (i)(2) of section 1314 of this title, the Governor
of each State desiring to administer its own permit program for discharges into navigable waters within its jurisdiction
may submit to the Administrator a full and complete description of the program it proposes to establish and administer
under State law or under an interstate compact. In addition, such State shall submit a statement from the attorney general
(or the attorney for those State water pollution control agencies which have independent legal counsel), or from the chief
legal officer in the case of an interstate agency, that the laws of such State, or the interstate compact, as the case may
be, provide adequate authority to carry out the described program. The Administrator shall approve each submitted
program unless he determines that adequate authority does not exist:

(1) To issue permits which--

(A) apply, and insure compliance with, any applicable requirements of sections 1311, 1312, 1316, 1317, and 1343 of
this title;

(B) are for fixed terms not exceeding five years; and

(C) can be terminated or modified for cause including, but not limited to, the following:
(i) violation of any condition of the permit;
(ii) obtaining a permit by misrepresentation, or failure to disclose fully all relevant facts;

(iii) change in any condition that requires either a temporary or permanent reduction or elimination of the permitted
discharge;

(D) control the disposal of pollutants into wells;

(2)(A) To issue permits which apply, and insure compliance with, all applicable requirements of section 1318 of this
title; or

(B) To inspect, monitor, enter, and require reports to at least the same extent as required in section 1318 of this title;

(3) To insure that the public, and any other State the waters of which may be affected, receive notice of each application
for a permit and to provide an opportunity for public hearing before a ruling on each such application;

(4) To insure that the Administrator receives notice of each application (including a copy thereof) for a permit;

ADDO032


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1314&originatingDoc=N18635470C75411E3BBBAFB2EF4CCB665&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_17a3000024864
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1311&originatingDoc=N18635470C75411E3BBBAFB2EF4CCB665&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1312&originatingDoc=N18635470C75411E3BBBAFB2EF4CCB665&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1316&originatingDoc=N18635470C75411E3BBBAFB2EF4CCB665&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1317&originatingDoc=N18635470C75411E3BBBAFB2EF4CCB665&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1343&originatingDoc=N18635470C75411E3BBBAFB2EF4CCB665&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1318&originatingDoc=N18635470C75411E3BBBAFB2EF4CCB665&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=33USCAS1318&originatingDoc=N18635470C75411E3BBBAFB2EF4CCB665&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

§ 1342. National pollGt@§iQistRaryelerminRAWNReM: S usckiled493/28/2018  Page: 107

(5) To insure that any State (other than the permitting State), whose waters may be affected by the issuance of a
permit may submit written recommendations to the permitting State (and the Administrator) with respect to any permit
application and, if any part of such written recommendations are not accepted by the permitting State, that the permitting
State will notify such affected State (and the Administrator) in writing of its failure to so accept such recommendations
together with its reasons for so doing;

(6) To insure that no permit will be issued if, in the judgment of the Secretary of the Army acting through the Chief of
Engineers, after consultation with the Secretary of the department in which the Coast Guard is operating, anchorage
and navigation of any of the navigable waters would be substantially impaired thereby;

(7) To abate violations of the permit or the permit program, including civil and criminal penalties and other ways and
means of enforcement;

(8) To insure that any permit for a discharge from a publicly owned treatment works includes conditions to require the
identification in terms of character and volume of pollutants of any significant source introducing pollutants subject
to pretreatment standards under section 1317(b) of this title into such works and a program to assure compliance with
such pretreatment standards by each such source, in addition to adequate notice to the permitting agency of (A) new
introductions into such works of pollutants from any source which would be a new source as defined in section 1316 of
this title if such source were discharging pollutants, (B) new introductions of pollutants into such works from a source
which would be subject to section 1311 of this title if it were discharging such pollutants, or (C) a substantial change in
volume or character of pollutants being introduced into such works by a source introducing pollutants into such works
at the time of issuance of the permit. Such notice shall include information on the quality and quantity of effluent to be
introduced into such treatment works and any anticipated impact of such change in the quantity or quality of effluent
to be discharged from such publicly owned treatment works; and

(9) To insure that any industrial user of any publicly owned treatment works will comply with sections 1284(b), 1317,
and 1318 of this title.

(c) Suspension of Federal program upon submission of State program; withdrawal of approval of State program; return of
State program to Administrator

(1) Not later than ninety days after the date on which a State has submitted a program (or revision thereof) pursuant
to subsection (b) of this section, the Administrator shall suspend the issuance of permits under subsection (a) of this
section as to those discharges subject to such program unless he determines that the State permit program does not meet
the requirements of subsection (b) of this section or does not conform to the guidelines issued under section 1314(i)(2)
of this title. If the Administrator so determines, he shall notify the State of any revisions or modifications necessary to
conform to such requirements or guidelines.

(2) Any State permit program under this section shall at all times be in accordance with this section and guidelines
promulgated pursuant to section 1314(i)(2) of this title.

(3) Whenever the Administrator determines after public hearing that a State is not administering a program approved
under this section in accordance with requirements of this section, he shall so notify the State and, if appropriate
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corrective action is not taken within a reasonable time, not to exceed ninety days, the Administrator shall withdraw
approval of such program. The Administrator shall not withdraw approval of any such program unless he shall first
have notified the State, and made public, in writing, the reasons for such withdrawal.

(4) Limitations on partial permit program returns and withdrawals

A State may return to the Administrator administration, and the Administrator may withdraw under paragraph (3) of
this subsection approval, of--

(A) a State partial permit program approved under subsection (n)(3) only if the entire permit program being
administered by the State department or agency at the time is returned or withdrawn; and

(B) a State partial permit program approved under subsection (n)(4) only if an entire phased component of the permit
program being administered by the State at the time is returned or withdrawn.

(d) Notification of Administrator

(1) Each State shall transmit to the Administrator a copy of each permit application received by such State and provide
notice to the Administrator of every action related to the consideration of such permit application, including each permit
proposed to be issued by such State.

(2) No permit shall issue (A) if the Administrator within ninety days of the date of his notification under subsection (b)(5)
of this section objects in writing to the issuance of such permit, or (B) if the Administrator within ninety days of the date
of transmittal of the proposed permit by the State objects in writing to the issuance of such permit as being outside the
guidelines and requirements of this chapter. Whenever the Administrator objects to the issuance of a permit under this
paragraph such written objection shall contain a statement of the reasons for such objection and the effluent limitations
and conditions which such permit would include if it were issued by the Administrator.

(3) The Administrator may, as to any permit application, waive paragraph (2) of this subsection.

(4) In any case where, after December 27, 1977, the Administrator, pursuant to paragraph (2) of this subsection, objects to
the issuance of a permit, on request of the State, a public hearing shall be held by the Administrator on such objection. If
the State does not resubmit such permit revised to meet such objection within 30 days after completion of the hearing, or,
if no hearing is requested within 90 days after the date of such objection, the Administrator may issue the permit pursuant
to subsection (a) of this section for such source in accordance with the guidelines and requirements of this chapter.

(e) Waiver of notification requirement

In accordance with guidelines promulgated pursuant to subsection (i)(2) of section 1314 of this title, the Administrator
is authorized to waive the requirements of subsection (d) of this section at the time he approves a program pursuant to
subsection (b) of this section for any category (including any class, type, or size within such category) of point sources
within the State submitting such program.
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(f) Point source categories

The Administrator shall promulgate regulations establishing categories of point sources which he determines shall not be
subject to the requirements of subsection (d) of this section in any State with a program approved pursuant to subsection
(b) of this section. The Administrator may distinguish among classes, types, and sizes within any category of point
sources.

(g) Other regulations for safe transportation, handling, carriage, storage, and stowage of pollutants

Any permit issued under this section for the discharge of pollutants into the navigable waters from a vessel or other
floating craft shall be subject to any applicable regulations promulgated by the Secretary of the department in which the
Coast Guard is operating, establishing specifications for safe transportation, handling, carriage, storage, and stowage
of pollutants.

(h) Violation of permit conditions; restriction or prohibition upon introduction of pollutant by source not previously utilizing
treatment works

In the event any condition of a permit for discharges from a treatment works (as defined in section 1292 of this title) which
is publicly owned is violated, a State with a program approved under subsection (b) of this section or the Administrator,
where no State program is approved or where the Administrator determines pursuant to section 1319(a) of this title that
a State with an approved program has not commenced appropriate enforcement action with respect to such permit, may
proceed in a court of competent jurisdiction to restrict or prohibit the introduction of any pollutant into such treatment
works by a source not utilizing such treatment works prior to the finding that such condition was violated.

(i) Federal enforcement not limited

Nothing in this section shall be construed to limit the authority of the Administrator to take action pursuant to section
1319 of this title.

(j) Public information

A copy of each permit application and each permit issued under this section shall be available to the public. Such permit
application or permit, or portion thereof, shall further be available on request for the purpose of reproduction.

(k) Compliance with permits

Compliance with a permit issued pursuant to this section shall be deemed compliance, for purposes of sections 1319 and
1365 of this title, with sections 1311, 1312, 1316, 1317, and 1343 of this title, except any standard imposed under section
1317 of this title for a toxic pollutant injurious to human health. Until December 31, 1974, in any case where a permit
for discharge has been applied for pursuant to this section, but final administrative disposition of such application has
not been made, such discharge shall not be a violation of (1) section 1311, 1316, or 1342 of this title, or (2) section 407
of this title, unless the Administrator or other plaintiff proves that final administrative disposition of such application
has not been made because of the failure of the applicant to furnish information reasonably required or requested in
order to process the application. For the 180-day period beginning on October 18, 1972, in the case of any point source
discharging any pollutant or combination of pollutants immediately prior to such date which source is not subject to
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section 407 of this title, the discharge by such source shall not be a violation of this chapter if such a source applies for
a permit for discharge pursuant to this section within such 180-day period.

(1) Limitation on permit requirement

(1) Agricultural return flows

The Administrator shall not require a permit under this section for discharges composed entirely of return flows from
irrigated agriculture, nor shall the Administrator directly or indirectly, require any State to require such a permit.

(2) Stormwater runoff from oil, gas, and mining operations

The Administrator shall not require a permit under this section, nor shall the Administrator directly or indirectly
require any State to require a permit, for discharges of stormwater runoff from mining operations or oil and gas
exploration, production, processing, or treatment operations or transmission facilities, composed entirely of flows
which are from conveyances or systems of conveyances (including but not limited to pipes, conduits, ditches, and
channels) used for collecting and conveying precipitation runoff and which are not contaminated by contact with, or
do not come into contact with, any overburden, raw material, intermediate products, finished product, byproduct, or
waste products located on the site of such operations.

(3) Silvicultural activities

(A) NPDES permit requirements for silvicultural activities

The Administrator shall not require a permit under this section nor directly or indirectly require any State to
require a permit under this section for a discharge from runoff resulting from the conduct of the following
silviculture activities conducted in accordance with standard industry practice: nursery operations, site preparation,
reforestation and subsequent cultural treatment, thinning, prescribed burning, pest and fire control, harvesting
operations, surface drainage, or road construction and maintenance.

(B) Other requirements
Nothing in this paragraph exempts a discharge from silvicultural activity from any permitting requirement under

section 1344 of this title, existing permitting requirements under section 1342 of this title, or from any other federal
law.

(C) The authorization provided in Section ! 1365(a) of this title does not apply to any non-permitting program
established under 1342(p)(6) 2 of this title for the silviculture activities listed in 1342(D)(3)(A) 3 of this title, or to any
other limitations that might be deemed to apply to the silviculture activities listed in 1342(1)(3)(A) 3 of this title.

(m) Additional pretreatment of conventional pollutants not required
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To the extent a treatment works (as defined in section 1292 of this title) which is publicly owned is not meeting the
requirements of a permit issued under this section for such treatment works as a result of inadequate design or operation
of such treatment works, the Administrator, in issuing a permit under this section, shall not require pretreatment by
a person introducing conventional pollutants identified pursuant to section 1314(a)(4) of this title into such treatment
works other than pretreatment required to assure compliance with pretreatment standards under subsection (b)(8) of
this section and section 1317(b)(1) of this title. Nothing in this subsection shall affect the Administrator's authority under
sections 1317 and 1319 of this title, affect State and local authority under sections 1317(b)(4) and 1370 of this title, relieve
such treatment works of its obligations to meet requirements established under this chapter, or otherwise preclude such
works from pursuing whatever feasible options are available to meet its responsibility to comply with its permit under
this section.

(n) Partial permit program

(1) State submission

The Governor of a State may submit under subsection (b) of this section a permit program for a portion of the
discharges into the navigable waters in such State.

(2) Minimum coverage

A partial permit program under this subsection shall cover, at a minimum, administration of a major category of the
discharges into the navigable waters of the State or a major component of the permit program required by subsection

(b).

(3) Approval of major category partial permit programs

The Administrator may approve a partial permit program covering administration of a major category of discharges
under this subsection if--

(A) such program represents a complete permit program and covers all of the discharges under the jurisdiction of
a department or agency of the State; and

(B) the Administrator determines that the partial program represents a significant and identifiable part of the State
program required by subsection (b).

(4) Approval of major component partial permit programs

The Administrator may approve under this subsection a partial and phased permit program covering administration
of a major component (including discharge categories) of a State permit program required by subsection (b) if--

(A) the Administrator determines that the partial program represents a significant and identifiable part of the State
program required by subsection (b); and
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(B) the State submits, and the Administrator approves, a plan for the State to assume administration by phases
of the remainder of the State program required by subsection (b) by a specified date not more than 5 years after
submission of the partial program under this subsection and agrees to make all reasonable efforts to assume such
administration by such date.

(o) Anti-backsliding

(1) General prohibition

In the case of effluent limitations established on the basis of subsection (a)(1)(B) of this section, a permit may not
be renewed, reissued, or modified on the basis of effluent guidelines promulgated under section 1314(b) of this title
subsequent to the original issuance of such permit, to contain effluent limitations which are less stringent than the
comparable effluent limitations in the previous permit. In the case of effluent limitations established on the basis of
section 1311(b)(1)(C) or section 1313(d) or (e) of this title, a permit may not be renewed, reissued, or modified to
contain effluent limitations which are less stringent than the comparable effluent limitations in the previous permit
except in compliance with section 1313(d)(4) of this title.

(2) Exceptions

A permit with respect to which paragraph (1) applies may be renewed, reissued, or modified to contain a less stringent
effluent limitation applicable to a pollutant if--

(A) material and substantial alterations or additions to the permitted facility occurred after permit issuance which
justify the application of a less stringent effluent limitation;

(B)(i) information is available which was not available at the time of permit issuance (other than revised regulations,
guidance, or test methods) and which would have justified the application of a less stringent effluent limitation at
the time of permit issuance; or

(i) the Administrator determines that technical mistakes or mistaken interpretations of law were made in issuing
the permit under subsection (a)(1)(B);

(O) a less stringent effluent limitation is necessary because of events over which the permittee has no control and
for which there is no reasonably available remedy;

(D) the permittee has received a permit modification under section 1311(c), 1311(g), 1311(h), 1311(1), 1311(k),
1311(n), or 1326(a) of this title; or

(E) the permittee has installed the treatment facilities required to meet the effluent limitations in the previous permit
and has properly operated and maintained the facilities but has nevertheless been unable to achieve the previous
effluent limitations, in which case the limitations in the reviewed, reissued, or modified permit may reflect the level
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of pollutant control actually achieved (but shall not be less stringent than required by effluent guidelines in effect
at the time of permit renewal, reissuance, or modification).

Subparagraph (B) shall not apply to any revised waste load allocations or any alternative grounds for translating
water quality standards into effluent limitations, except where the cumulative effect of such revised allocations
results in a decrease in the amount of pollutants discharged into the concerned waters, and such revised allocations

are not the result of a discharger eliminating or substantially reducing its discharge of pollutants due to complying
with the requirements of this chapter or for reasons otherwise unrelated to water quality.

(3) Limitations

In no event may a permit with respect to which paragraph (1) applies be renewed, reissued, or modified to contain an
effluent limitation which is less stringent than required by effluent guidelines in effect at the time the permit is renewed,
reissued, or modified. In no event may such a permit to discharge into waters be renewed, reissued, or modified to
contain a less stringent effluent limitation if the implementation of such limitation would result in a violation of a
water quality standard under section 1313 of this title applicable to such waters.

(p) Municipal and industrial stormwater discharges

(1) General rule

Prior to October 1, 1994, the Administrator or the State (in the case of a permit program approved under this section)
shall not require a permit under this section for discharges composed entirely of stormwater.

(2) Exceptions

Paragraph (1) shall not apply with respect to the following stormwater discharges:
(A) A discharge with respect to which a permit has been issued under this section before February 4, 1987.
(B) A discharge associated with industrial activity.
(O) A discharge from a municipal separate storm sewer system serving a population of 250,000 or more.

(D) A discharge from a municipal separate storm sewer system serving a population of 100,000 or more but less
than 250,000.

(E) A discharge for which the Administrator or the State, as the case may be, determines that the stormwater
discharge contributes to a violation of a water quality standard or is a significant contributor of pollutants to waters
of the United States.

(3) Permit requirements
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(A) Industrial discharges

Permits for discharges associated with industrial activity shall meet all applicable provisions of this section and
section 1311 of this title.

(B) Municipal discharge

Permits for discharges from municipal storm sewers--
(i) may be issued on a system- or jurisdiction-wide basis;
(ii) shall include a requirement to effectively prohibit non-stormwater discharges into the storm sewers; and

(iii) shall require controls to reduce the discharge of pollutants to the maximum extent practicable, including
management practices, control techniques and system, design and engineering methods, and such other provisions
as the Administrator or the State determines appropriate for the control of such pollutants.

(4) Permit application requirements

(A) Industrial and large municipal discharges

Not later than 2 years after February 4, 1987, the Administrator shall establish regulations setting forth the permit
application requirements for stormwater discharges described in paragraphs (2)(B) and (2)(C). Applications for
permits for such discharges shall be filed no later than 3 years after February 4, 1987. Not later than 4 years after
February 4, 1987, the Administrator or the State, as the case may be, shall issue or deny each such permit. Any
such permit shall provide for compliance as expeditiously as practicable, but in no event later than 3 years after the
date of issuance of such permit.

(B) Other municipal discharges

Not later than 4 years after February 4, 1987, the Administrator shall establish regulations setting forth the permit
application requirements for stormwater discharges described in paragraph (2)(D). Applications for permits for
such discharges shall be filed no later than 5 years after February 4, 1987. Not later than 6 years after February 4,
1987, the Administrator or the State, as the case may be, shall issue or deny each such permit. Any such permit shall
provide for compliance as expeditiously as practicable, but in no event later than 3 years after the date of issuance
of such permit.

(5) Studies

The Administrator, in consultation with the States, shall conduct a study for the purposes of--
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(A) identifying those stormwater discharges or classes of stormwater discharges for which permits are not required
pursuant to paragraphs (1) and (2) of this subsection;

(B) determining, to the maximum extent practicable, the nature and extent of pollutants in such discharges; and

(C) establishing procedures and methods to control stormwater discharges to the extent necessary to mitigate
impacts on water quality.

Not later than October 1, 1988, the Administrator shall submit to Congress a report on the results of the study
described in subparagraphs (A) and (B). Not later than October 1, 1989, the Administrator shall submit to Congress
a report on the results of the study described in subparagraph (C).

(6) Regulations

Not later than October 1, 1993, the Administrator, in consultation with State and local officials, shall issue regulations
(based on the results of the studies conducted under paragraph (5)) which designate stormwater discharges, other
than those discharges described in paragraph (2), to be regulated to protect water quality and shall establish a
comprehensive program to regulate such designated sources. The program shall, at a minimum, (A) establish priorities,
(B) establish requirements for State stormwater management programs, and (C) establish expeditious deadlines.
The program may include performance standards, guidelines, guidance, and management practices and treatment
requirements, as appropriate.

(q) Combined sewer overflows

(1) Requirement for permits, orders, and decrees
Each permit, order, or decree issued pursuant to this chapter after December 21, 2000, for a discharge from a municipal

combined storm and sanitary sewer shall conform to the Combined Sewer Overflow Control Policy signed by the
Administrator on April 11, 1994 (in this subsection referred to as the “CSO control policy”).

(2) Water quality and designated use review guidance
Not later than July 31, 2001, and after providing notice and opportunity for public comment, the Administrator shall

issue guidance to facilitate the conduct of water quality and designated use reviews for municipal combined sewer
overflow receiving waters.

(3) Report

Not later than September 1, 2001, the Administrator shall transmit to Congress a report on the progress made by the
Environmental Protection Agency, States, and municipalities in implementing and enforcing the CSO control policy.

(r) Discharges incidental to the normal operation of recreational vessels
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No permit shall be required under this chapter by the Administrator (or a State, in the case of a permit program approved
under subsection (b)) for the discharge of any graywater, bilge water, cooling water, weather deck runoff, oil water
separator effluent, or effluent from properly functioning marine engines, or any other discharge that is incidental to the
normal operation of a vessel, if the discharge is from a recreational vessel.
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Notes of Decisions (242)

Footnotes

1 So in original. Probably should not be capitalized.
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United States Code Annotated
Title 33. Navigation and Navigable Waters (Refs & Annos)
Chapter 26. Water Pollution Prevention and Control (Refs & Annos)
Subchapter V. General Provisions

33 U.S.C.A. § 1362
§ 1362. Definitions

Effective: October 1, 2014
Currentness

Except as otherwise specifically provided, when used in this chapter:

(1) The term “State water pollution control agency” means the State agency designated by the Governor having
responsibility for enforcing State laws relating to the abatement of pollution.

(2) The term “interstate agency” means an agency of two or more States established by or pursuant to an agreement
or compact approved by the Congress, or any other agency of two or more States, having substantial powers or duties
pertaining to the control of pollution as determined and approved by the Administrator.

(3) The term “State” means a State, the District of Columbia, the Commonwealth of Puerto Rico, the Virgin Islands,
Guam, American Samoa, the Commonwealth of the Northern Mariana Islands, and the Trust Territory of the Pacific
Islands.

(4) The term “municipality” means a city, town, borough, county, parish, district, association, or other public body
created by or pursuant to State law and having jurisdiction over disposal of sewage, industrial wastes, or other wastes,
or an Indian tribe or an authorized Indian tribal organization, or a designated and approved management agency under
section 1288 of this title.

(5) The term “person” means an individual, corporation, partnership, association, State, municipality, commission, or
political subdivision of a State, or any interstate body.

(6) The term “pollutant” means dredged spoil, solid waste, incinerator residue, sewage, garbage, sewage sludge,
munitions, chemical wastes, biological materials, radioactive materials, heat, wrecked or discarded equipment, rock,
sand, cellar dirt and industrial, municipal, and agricultural waste discharged into water. This term does not mean (A)
“sewage from vessels or a discharge incidental to the normal operation of a vessel of the Armed Forces” within the
meaning of section 1322 of this title; or (B) water, gas, or other material which is injected into a well to facilitate
production of oil or gas, or water derived in association with oil or gas production and disposed of in a well, if the
well used either to facilitate production or for disposal purposes is approved by authority of the State in which the well
is located, and if such State determines that such injection or disposal will not result in the degradation of ground or
surface water resources.
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(7) The term “navigable waters” means the waters of the United States, including the territorial seas.

(8) The term “territorial seas” means the belt of the seas measured from the line of ordinary low water along that portion
of the coast which is in direct contact with the open sea and the line marking the seaward limit of inland waters, and
extending seaward a distance of three miles.

(9) The term “contiguous zone” means the entire zone established or to be established by the United States under article
24 of the Convention of the Territorial Sea and the Contiguous Zone.

(10) The term “ocean” means any portion of the high seas beyond the contiguous zone.

(11) The term “effluent limitation” means any restriction established by a State or the Administrator on quantities, rates,
and concentrations of chemical, physical, biological, and other constituents which are discharged from point sources
into navigable waters, the waters of the contiguous zone, or the ocean, including schedules of compliance.

(12) The term “discharge of a pollutant” and the term “discharge of pollutants” each means (A) any addition of any
pollutant to navigable waters from any point source, (B) any addition of any pollutant to the waters of the contiguous
zone or the ocean from any point source other than a vessel or other floating craft.

(13) The term “toxic pollutant” means those pollutants, or combinations of pollutants, including disease-causing agents,
which after discharge and upon exposure, ingestion, inhalation or assimilation into any organism, either directly from
the environment or indirectly by ingestion through food chains, will, on the basis of information available to the
Administrator, cause death, disease, behavioral abnormalities, cancer, genetic mutations, physiological malfunctions
(including malfunctions in reproduction) or physical deformations, in such organisms or their offspring.

(14) The term “point source” means any discernible, confined and discrete conveyance, including but not limited to
any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding
operation, or vessel or other floating craft, from which pollutants are or may be discharged. This term does not include
agricultural stormwater discharges and return flows from irrigated agriculture.

(15) The term “biological monitoring” shall mean the determination of the effects on aquatic life, including accumulation
of pollutants in tissue, in receiving waters due to the discharge of pollutants (A) by techniques and procedures, including
sampling of organisms representative of appropriate levels of the food chain appropriate to the volume and the physical,
chemical, and biological characteristics of the effluent, and (B) at appropriate frequencies and locations.

(16) The term “discharge” when used without qualification includes a discharge of a pollutant, and a discharge of
pollutants.

(17) The term “schedule of compliance” means a schedule of remedial measures including an enforceable sequence of
actions or operations leading to compliance with an effluent limitation, other limitation, prohibition, or standard.
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(18) The term “industrial user” means those industries identified in the Standard Industrial Classification Manual,
Bureau of the Budget, 1967, as amended and supplemented, under the category of “Division D--Manufacturing” and
such other classes of significant waste producers as, by regulation, the Administrator deems appropriate.

(19) The term “pollution” means the man-made or man-induced alteration of the chemical, physical, biological, and
radiological integrity of water.

(20) The term “medical waste” means isolation wastes; infectious agents; human blood and blood products; pathological
wastes; sharps; body parts; contaminated bedding; surgical wastes and potentially contaminated laboratory wastes;
dialysis wastes; and such additional medical items as the Administrator shall prescribe by regulation.

(21) Coastal recreation waters

(A) In general

The term “coastal recreation waters” means--
(i) the Great Lakes; and

(ii) marine coastal waters (including coastal estuaries) that are designated under section 1313(c) of this title by a
State for use for swimming, bathing, surfing, or similar water contact activities.

(B) Exclusions

The term “coastal recreation waters” does not include--
(i) inland waters; or
(ii) waters upstream of the mouth of a river or stream having an unimpaired natural connection with the open sea.
(22) Floatable material

(A) In general

The term “floatable material” means any foreign matter that may float or remain suspended in the water column.

(B) Inclusions

The term “floatable material” includes--
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(i) plastic;

(ii) aluminum cans;
(iii) wood products;
(iv) bottles; and

(v) paper products.

(23) Pathogen indicator

The term “pathogen indicator” means a substance that indicates the potential for human infectious disease.

(24) Oil and gas exploration and production

The term “oil and gas exploration, production, processing, or treatment operations or transmission facilities” means
all field activities or operations associated with exploration, production, processing, or treatment operations, or
transmission facilities, including activities necessary to prepare a site for drilling and for the movement and placement
of drilling equipment, whether or not such field activities or operations may be considered to be construction activities.

(25) Recreational vessel

(A) In general

The term “recreational vessel” means any vessel that is--
(i) manufactured or used primarily for pleasure; or
(ii) leased, rented, or chartered to a person for the pleasure of that person.

(B) Exclusion

The term “recreational vessel” does not include a vessel that is subject to Coast Guard inspection and that--
(i) is engaged in commercial use; or

(ii) carries paying passengers.
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(26) Treatment works

The term “treatment works” has the meaning given the term in section 1292 of this title.

CREDIT(S)

(June 30, 1948, c. 758, Title V, § 502, as added Pub.L. 92-500, § 2, Oct. 18, 1972, 86 Stat. 886; amended Pub.L. 95-217,
§ 33(b), Dec. 27, 1977, 91 Stat. 1577; Pub.L. 100-4, Title V, § 502(a), 503, Feb. 4, 1987, 101 Stat. 75; Pub.L. 100-688,
Title I11, § 3202(a), Nov. 18, 1988, 102 Stat. 4154; Pub.L. 104-106, Div. A, Title III, § 325(c)(3), Feb. 10, 1996, 110 Stat.
259; Pub.L. 106-284, § 5, Oct. 10, 2000, 114 Stat. 875; Pub.L. 109-58, Title IIL, § 323, Aug. 8, 2005, 119 Stat. 694; Pub.L.
110-288, § 3, July 29, 2008, 122 Stat. 2650; Pub.L. 113-121, Title V, § 5012(b), June 10, 2014, 128 Stat. 1328.)

Notes of Decisions (205)

33 U.S.C.A.§1362,33 USCA § 1362
Current through P.L. 115-140.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 33. Navigation and Navigable Waters (Refs & Annos)
Chapter 26. Water Pollution Prevention and Control (Refs & Annos)
Subchapter V. General Provisions

33 U.S.C.A. § 1365
§ 1365. Citizen suits

Currentness

(a) Authorization; jurisdiction

Except as provided in subsection (b) of this section and section 1319(g)(6) of this title, any citizen may commence a civil
action on his own behalf--

(1) against any person (including (i) the United States, and (ii) any other governmental instrumentality or agency to
the extent permitted by the eleventh amendment to the Constitution) who is alleged to be in violation of (A) an effluent
standard or limitation under this chapter or (B) an order issued by the Administrator or a State with respect to such
a standard or limitation, or

(2) against the Administrator where there is alleged a failure of the Administrator to perform any act or duty under
this chapter which is not discretionary with the Administrator.

The district courts shall have jurisdiction, without regard to the amount in controversy or the citizenship of the parties,

to enforce such an effluent standard or limitation, or such an order, or to order the Administrator to perform such act
or duty, as the case may be, and to apply any appropriate civil penalties under section 1319(d) of this title.

(b) Notice

No action may be commenced--

(1) under subsection (a)(1) of this section--

(A) prior to sixty days after the plaintiff has given notice of the alleged violation (i) to the Administrator, (ii) to the
State in which the alleged violation occurs, and (iii) to any alleged violator of the standard, limitation, or order, or

(B) if the Administrator or State has commenced and is diligently prosecuting a civil or criminal action in a court
of the United States, or a State to require compliance with the standard, limitation, or order, but in any such action
in a court of the United States any citizen may intervene as a matter of right.

(2) under subsection (a)(2) of this section prior to sixty days after the plaintiff has given notice of such action to the
Administrator,
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except that such action may be brought immediately after such notification in the case of an action under this section
respecting a violation of sections 1316 and 1317(a) of this title. Notice under this subsection shall be given in such manner
as the Administrator shall prescribe by regulation.

(c) Venue; intervention by Administrator; United States interests protected

(1) Any action respecting a violation by a discharge source of an effluent standard or limitation or an order respecting
such standard or limitation may be brought under this section only in the judicial district in which such source is located.

(2) In such action under this section, the Administrator, if not a party, may intervene as a matter of right.

(3) Protection of interests of United States

Whenever any action is brought under this section in a court of the United States, the plaintiff shall serve a copy of the
complaint on the Attorney General and the Administrator. No consent judgment shall be entered in an action in which
the United States is not a party prior to 45 days following the receipt of a copy of the proposed consent judgment by
the Attorney General and the Administrator.

(d) Litigation costs

The court, in issuing any final order in any action brought pursuant to this section, may award costs of litigation
(including reasonable attorney and expert witness fees) to any prevailing or substantially prevailing party, whenever the
court determines such award is appropriate. The court may, if a temporary restraining order or preliminary injunction
is sought, require the filing of a bond or equivalent security in accordance with the Federal Rules of Civil Procedure.

(e) Statutory or common law rights not restricted

Nothing in this section shall restrict any right which any person (or class of persons) may have under any statute or
common law to seek enforcement of any effluent standard or limitation or to seek any other relief (including relief against
the Administrator or a State agency).

(f) Effluent standard or limitation

For purposes of this section, the term “effluent standard or limitation under this chapter” means (1) effective July 1,
1973, an unlawful act under subsection (a) of section 1311 of this title; (2) an effluent limitation or other limitation under
section 1311 or 1312 of this title; (3) standard of performance under section 1316 of this title; (4) prohibition, effluent
standard or pretreatment standards under section 1317 of this title; (5) certification under section 1341 of this title; (6)
a permit or condition thereof issued under section 1342 of this title, which is in effect under this chapter (including a

requirement applicable by reason of section 1323 of this title); or (7) a regulation under section 1345(d) of this title,. !

(g) “Citizen” defined
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For the purposes of this section the term “citizen” means a person or persons having an interest which is or may be
adversely affected.

(h) Civil action by State Governors

A Governor of a State may commence a civil action under subsection (a), without regard to the limitations of subsection
(b) of this section, against the Administrator where there is alleged a failure of the Administrator to enforce an effluent
standard or limitation under this chapter the violation of which is occurring in another State and is causing an adverse
effect on the public health or welfare in his State, or is causing a violation of any water quality requirement in his State.

CREDIT(S)

(June 30, 1948, c. 758, Title V, § 505, as added Pub.L. 92-500, § 2, Oct. 18, 1972, 86 Stat. 888; amended Pub.L. 100-4,
Title II1, § 314(c), Title TV, § 406(d)(2), Title V, §§ 504, 505(c), Feb. 4, 1987, 101 Stat. 49, 73, 75, 76.)

Notes of Decisions (838)

Footnotes

1 So in original.

33 U.S.C.A.§1365,33 USCA § 1365
Current through P.L. 115-140.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 42. The Public Health and Welfare
Chapter 82. Solid Waste Disposal (Refs & Annos)
Subchapter VII. Miscellaneous Provisions

42 U.S.C.A. § 6972
§ 6972. Citizen suits

Currentness

(a) In general

Except as provided in subsection (b) or (c¢) of this section, any person may commence a civil action on his own behalf--

(1)(A) against any person (including (a) the United States, and (b) any other governmental instrumentality or agency,
to the extent permitted by the eleventh amendment to the Constitution) who is alleged to be in violation of any
permit, standard, regulation, condition, requirement, prohibition, or order which has become effective pursuant to
this chapter; or

(B) against any person, including the United States and any other governmental instrumentality or agency, to the extent
permitted by the eleventh amendment to the Constitution, and including any past or present generator, past or present
transporter, or past or present owner or operator of a treatment, storage, or disposal facility, who has contributed
or who is contributing to the past or present handling, storage, treatment, transportation, or disposal of any solid or
hazardous waste which may present an imminent and substantial endangerment to health or the environment; or

(2) against the Administrator where there is alleged a failure of the Administrator to perform any act or duty under
this chapter which is not discretionary with the Administrator.

Any action under paragraph (a)(1) of this subsection shall be brought in the district court for the district in which the
alleged violation occurred or the alleged endangerment may occur. Any action brought under paragraph (a)(2) of this
subsection may be brought in the district court for the district in which the alleged violation occurred or in the District
Court of the District of Columbia. The district court shall have jurisdiction, without regard to the amount in controversy
or the citizenship of the parties, to enforce the permit, standard, regulation, condition, requirement, prohibition, or order,
referred to in paragraph (1)(A), to restrain any person who has contributed or who is contributing to the past or present
handling, storage, treatment, transportation, or disposal of any solid or hazardous waste referred to in paragraph (1)(B),
to order such person to take such other action as may be necessary, or both, or to order the Administrator to perform
the act or duty referred to in paragraph (2), as the case may be, and to apply any appropriate civil penalties under section
6928(a) and (g) of this title.

(b) Actions prohibited

(1) No action may be commenced under subsection (a)(1)(A) of this section--
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(A) prior to 60 days after the plaintiff has given notice of the violation to--
(i) the Administrator;
(ii) the State in which the alleged violation occurs; and

(iii) to any alleged violator of such permit, standard, regulation, condition, requirement, prohibition, or order,

except that such action may be brought immediately after such notification in the case of an action under this section
respecting a violation of subchapter I1I of this chapter; or

(B) if the Administrator or State has commenced and is diligently prosecuting a civil or criminal action in a court of
the United States or a State to require compliance with such permit, standard, regulation, condition, requirement,
prohibition, or order.

In any action under subsection (a)(1)(A) of this section in a court of the United States, any person may intervene as a
matter of right.

(2)(A) No action may be commenced under subsection (a)(1)(B) of this section prior to ninety days after the plaintiff
has given notice of the endangerment to--

(i) the Administrator;
(ii) the State in which the alleged endangerment may occur;

(iii) any person alleged to have contributed or to be contributing to the past or present handling, storage, treatment,
transportation, or disposal of any solid or hazardous waste referred to in subsection (a)(1)(B) of this section,

except that such action may be brought immediately after such notification in the case of an action under this section
respecting a violation of subchapter I1I of this chapter.

(B) No action may be commenced under subsection (a)(1)(B) of this section if the Administrator, in order to restrain or
abate acts or conditions which may have contributed or are contributing to the activities which may present the alleged
endangerment--

(i) has commenced and is diligently prosecuting an action under section 6973 of this title or under section 106 of the

Comprehensive Environmental Response, Compensation and Liability Act of 1980 [42 U.S.C.A. § 9606], !

(ii) is actually engaging in a removal action under section 104 of the Comprehensive Environmental Response,
Compensation and Liability Act of 1980 [42 U.S.C.A. § 9604];
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(iii) has incurred costs to initiate a Remedial Investigation and Feasibility Study under section 104 of the
Comprehensive Environmental Response, Compensation and Liability Act of 1980 [42 U.S.C.A. § 9604] and is
diligently proceeding with a remedial action under that Act [42 U.S.C.A. § 9601 et seq.]; or

(iv) has obtained a court order (including a consent decree) or issued an administrative order under section 106

of the Comprehensive Environmental Response, Compensation and Liability Act of 9802 [42 U.S.C.A. § 9606] or
section 6973 of this title pursuant to which a responsible party is diligently conducting a removal action, Remedial
Investigation and Feasibility Study (RIFS), or proceeding with a remedial action.

In the case of an administrative order referred to in clause (iv), actions under subsection (a)(1)(B) of this section are
prohibited only as to the scope and duration of the administrative order referred to in clause (iv).

(C) No action may be commenced under subsection (a)(1)(B) of this section if the State, in order to restrain or abate
acts or conditions which may have contributed or are contributing to the activities which may present the alleged
endangerment--

(i) has commenced and is diligently prosecuting an action under subsection (a)(1)(B) of this section;

(ii) is actually engaging in a removal action under section 104 of the Comprehensive Environmental Response,
Compensation and Liability Act of 1980 [42 U.S.C.A. § 9604]; or

(iii) has incurred costs to initiate a Remedial Investigation and Feasibility Study under section 104 of the
Comprehensive Environmental Response, Compensation and Liability Act of 1980 [42 U.S.C.A. § 9604] and is
diligently proceeding with a remedial action under that Act [42 U.S.C.A. § 9601 et seq.].

(D) No action may be commenced under subsection (a)(1)(B) of this section by any person (other than a State or local
government) with respect to the siting of a hazardous waste treatment, storage, or a disposal facility, nor to restrain or
enjoin the issuance of a permit for such facility.

(E) In any action under subsection (a)(1)(B) of this section in a court of the United States, any person may intervene
as a matter of right when the applicant claims an interest relating to the subject of the action and he is so situated that
the disposition of the action may, as a practical matter, impair or impede his ability to protect that interest, unless the
Administrator or the State shows that the applicant's interest is adequately represented by existing parties.

(F) Whenever any action is brought under subsection (a)(1)(B) of this section in a court of the United States, the plaintiff
shall serve a copy of the complaint on the Attorney General of the United States and with the Administrator.

(c) Notice

No action may be commenced under paragraph (a)(2) of this section prior to sixty days after the plaintiff has given
notice to the Administrator that he will commence such action, except that such action may be brought immediately
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after such notification in the case of an action under this section respecting a violation of subchapter III of this chapter.
Notice under this subsection shall be given in such manner as the Administrator shall prescribe by regulation. Any action
respecting a violation under this chapter may be brought under this section only in the judicial district in which such
alleged violation occurs.

(d) Intervention

In any action under this section the Administrator, if not a party, may intervene as a matter of right.

(e) Costs

The court, in issuing any final order in any action brought pursuant to this section or section 6976 of this title, may award
costs of litigation (including reasonable attorney and expert witness fees) to the prevailing or substantially prevailing
party, whenever the court determines such an award is appropriate. The court may, if a temporary restraining order
or preliminary injunction is sought, require the filing of a bond or equivalent security in accordance with the Federal
Rules of Civil Procedure.

(f) Other rights preserved

Nothing in this section shall restrict any right which any person (or class of persons) may have under any statute or
common law to seek enforcement of any standard or requirement relating to the management of solid waste or hazardous
waste, or to seek any other relief (including relief against the Administrator or a State agency).

(g) Transporters

A transporter shall not be deemed to have contributed or to be contributing to the handling, storage, treatment, or
disposal, referred to in subsection (a)(1)(B) of this section taking place after such solid waste or hazardous waste has
left the possession or control of such transporter, if the transportation of such waste was under a sole contractual
arrangement arising from a published tariff and acceptance for carriage by common carrier by rail and such transporter
has exercised due care in the past or present handling, storage, treatment, transportation and disposal of such waste.

CREDIT(S)

(Pub.L. 89-272, Title 11, § 7002, as added Pub.L. 94-580, § 2, Oct. 21, 1976, 90 Stat. 2825; amended Pub.L. 95-609, §
7(p), Nov. 8, 1978, 92 Stat. 3083; Pub.L. 98-616, Title IV, § 401, Nov. 8, 1984, 98 Stat. 3268.)

Notes of Decisions (454)

Footnotes

1 So in original. The comma probably should be a semicolon.
2 So in original. Probably should be “1980”.

42 U.S.C.A.§6972,42 USCA § 6972

Current through P.L. 115-140.
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Baldwin's Kentucky Revised Statutes Annotated
Title XVIII. Public Health
Chapter 224. Environmental Protection (Refs & Annos)
Subchapter 70. Water Quality (Refs & Annos)

KRS § 224.70-110
224.70-110 General prohibition against water pollution
Currentness
No person shall, directly or indirectly, throw, drain, run or otherwise discharge into any of the waters of the
Commonwealth, or cause, permit or suffer to be thrown, drained, run or otherwise discharged into such waters any
pollutant, or any substance that shall cause or contribute to the pollution of the waters of the Commonwealth in

contravention of the standards adopted by the cabinet or in contravention of any of the rules, regulations, permits, or
orders of the cabinet or in contravention of any of the provisions of this chapter.

Credits
HISTORY: 1978 ¢ 257, § 1, eff. 6-17-78; 1974 ¢ 355, § 4; 1972 Istex s, ¢ 3,§ 10; 1950 ¢ 69, § 7

Notes of Decisions (25)

KRS §224.70-110, KY ST § 224.70-110
Current with emergency effective legislation through Chapter 8 of the 2018 Regular Session

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Code of Federal Regulations
Title 40. Protection of Environment
Chapter I. Environmental Protection Agency (Refs & Annos)
Subchapter A. General
Part 19. Adjustment of Civil Monetary Penalties for Inflation (Refs & Annos)

40 C.F.R.§19.4
§ 19.4 Statutory civil penalties, as adjusted for inflation, and tables.

Effective: January 15, 2018
Currentness

Table 1 to § 19.4 sets out the statutory civil penalty provisions of statutes administered by EPA, with the original statutory
civil penalty levels, as enacted, and the operative statutory civil penalty levels, as adjusted for inflation, for violations that
occurred on or before November 2, 2015, and for violations that occurred after November 2, 2015, where penalties were
assessed before August 1, 2016. Table 2 to § 19.4 sets out the statutory civil penalty provisions of statutes administered
by EPA, with the third column displaying the original statutory civil penalty levels, as enacted. The fourth column of
Table 2 displays the operative statutory civil penalty levels where penalties were assessed on or after August 1, 2016 but
before January 15, 2017, for violations that occurred after November 2, 2015. The fifth column displays the operative
statutory civil penalty levels where penalties are assessed on or after January 15, 2017 but before January 15, 2018, for
violations that occur or occurred after November 2, 2015. The sixth and last column displays the operative statutory
civil penalty levels where penalties are assessed on or after January 15, 2018, for violations that occur or occurred after
November 2, 2015.

Table 1 of Section 19.4—Civil Monetary Penalty Inflation Adjustments

U.S. Environmental Statutory Penalties Penalties Penalties Statutory
Code statute penalties, effective effective effective civil
Citation as after after after penalties
enacted January March January for
30, 1997 15, 2004 12,2009 violations
through through through that
March January December occurred
15, 2004 12, 2009 6,2013 after
December
6,2013
through
November
2,2015,
or are
assessed
before
August
1, 2016

7US.C. 136L(a)(1).... FEDERAL oo, 85,000 ovveeerree. 85,500, v $6,500....vveeeerere. $7,500 $7,500
INSECTICIDE,
FUNGICIDE, AND
RODENTICIDE
ACT (FIFRA)...........
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7U.S.C. 136L(a)(2)....

15U.S.C. 2615(a)(1)...

15 U.S.C. 2647(a)

15 U.S.C. 2647(g)

31 U.S.C. 3802(a)(1)...

31 U.S.C. 3802(a)(2)...

33 U.S.C. 1319(d).......

1319(d)

. 1319(2)(2)

33 U.S.C.

33 U.S.C. 1415(a)

33 U.S.C. 1901 note
(see 1409(a)(2)(A))

FIFRA

TOXIC
SUBSTANCES

CONTROL ACT
(TSCA)

TSCA

PROGRAM
FRAUD CIVIL
REMEDIES ACT
(PFCRA)

CLEAN WATER
ACT (CWA)

MARINE
PROTECTION,
RESEARCH, AND
SANCTUARIES
ACT (MPRSA)

MPRSA

CERTAIN
ALASKAN CRUISE

Page: 132

................ $500/$1,000................ $550/$1,000................ $650/$1,100................ $750/$1,100 $750/
$1,100

....................... $25,000.......................$27,500.......................$32,500.......................$37,500 $37,500
......................... $5,000.........................$5,500.........................86,500.........................$7,500 $7,500
......................... $5,000.........................85,000.........................85,500.........................$7,500 $7,500
......................... $5,000.........................8$5,500.........................86,500.........................$7,500 $7,500
......................... $5,000.........................$5,500.........................$6,500.........................$7,500 $7,500
....................... $25,000.......................$27,500.......................$32,500.......................$37,500 $37,500
.......... $10,000/$25,000..........$11,000/$27,500..........$11,000/$32,500..........$16,000/$37,500 $16,000/
$37,500

........ $10,000/$125,000........$11,000/$137,500........$11,000/$157,500........$16,000/$177,500 $16,000/
$187,500

.......... $10,000/$25,000..........$11,000/$27,500..........$11,000/$32,500......... $16,000/$37,500 $16,000/
$37,500

....... $10,000/$125,000....... $11,000/$137,500....... $11,000/$157,500....... $16,000/$177,500 $16,000/
$187,500

............ $25,000/$1,000............$27,500/$1,100............$32,500/$1,100............$37,500/$1,100 $37,500/
$2,100

....................... $25,000.......................$27,500.......................$32,500.......................$37,500 $37,500
....................... $25,000.......................$27,500.......................$32,500.......................$37,500 $37,500
.......... $100,000/$3,000..........$110,000/$3,300..........$130,000/$4,300..........$140,000/$4,300 $150,000/
$5,300

............................ $600........ccceiiiiieeeeeeenn 8660, $760.. .. 8860 $860
....... $50,000/$125,000........$55,000/$137,500........$65,000/$157,500........ $70,000/$177,500 $75,000/
$187,500

.......... $10,000/$25,000510,000/$25,0002........ -+++------$10,000/$25,000..........811,000/$27,500 $11,000/
$27,500
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SHIP OPERATIONS
(CACSO).....occoonnee...
33U.S.C. 1901 note  CACSO.......oovveoorvrreec. $10,000/$125,000........$10,000/$125,000........ $10,000/$125,000........ $11,000/$137,500
(see 1409(a)(2)(B))......
33 U.S.C. 1901 n0te CACSO..oommvveeeereeseeeeeeeeeeeeeeeseseen 825,000, rveeererreeennne 825,000, rveeererreeennne 825,000, rveeererreeennne $27,500
(see 1409(b)(1))...........
42 U.S.C. 300g-3(b).... SAFE DRINKING  ....cvvvrvvrrn. $25,000..c..vveererreeeenne 827,500, rveeererreeenne $32,500.....vveererreeeenn: $37,500
WATER ACT
(SDWA). v
42 U.8.C. 3002-3(2)(3)SDWA.....oocooeeeereees covereeeeeeerneenenes $25,000......rvveeeerreeennne 827,500, evveeeerreeenne $32,500.....mvveeeerreeeenn: $37,500
TN T
42 U.8.C. 300g-3(2)(3)SDWA....oooooereveeeees cevrer. $5,000/$25,000............ $5,000/$25,000............ $6,000/$27,500............ $7,000/$32,500
10:) TR
42 U.8.C. 3002-3(2)(3)SDWA......oocoeeeereees oo $25,000..c...vveeeerrreennne $25,000..c...vveeeerrreennne $27,500.c..evveeeerrreennne $32,500
(S Y
42 U.S.C.3000-2(b) SDWA.....oocooooeeecioees oo $25,000......vveeeerreeennn. $27,500.c..evveeeerreeeennn $32,500......vveeeerreeennn. $37,500
0
42U.8.C. 300h-2(c)(1) SDWA ....vvveecrrerrs e $10,000/$125,000........$11,000/$137,500........ $11,000/$157,500........ $16,000/$177,500
42U.8.C. 300h-2(C)(2) SDWA ......ovvvoccrererrs oo, $5,000/$125,000.......... $5,500/$137,500.......... $6,500/$157,500.......... $7,500/$177,500
42 U.S.C. 3000-3(C).... SDWA.ooovoooeeerereeee eeveree $5,000/$10,000............ $5,500/$11,000............ $6,500/$11,000........... $7,500/$16,000
42 U.8.C. 300i(b)....cc.. SDWA oo oo 815,000..c...veeeerreeeenne 815,000..c...vveeeerreeeenne 816,500..c..vveererreeeenn. $16,500
42 U.S.C. 300i-1(C).... SDWA oo o $20.000/$50.000822 000/$55,000° ...... - $100,000/$1,000,000... $110,000/$1,100,000
42 U.S.C. 300§(€)(2).... SDWA ..o eeeereseeeereeseeeen 82,500, evveeererree 82,750 reveeeeerrr 82,750 e $3,750
42 U.8.C. 300§-4(C)..... SDWA oo oo $25,000......vveeeerreeeenne $27,500....evveeeerreeenne $32,500......mvveeeerreeennn. $37,500
427U.5.C. 300§-6(5)(2) SDWA.......ocooeeeeroees covereeeeeeesesennees $25,000.c..vveeeerreeennne $25,000..c...vveeeerrreennne $27,500.c..evveeeerrreennne $32,500
42U.S.C. 300§-23(d)... SDWA.....ooooererreors cevre $5,000/$50,000............ $5,500/$55,000............ $6,500/$65,000........... $7,500/$70,000
42U.S.C.4852d(b)(5) RESIDENTIAL  ovoovvrervceres $10,000......vveeerrreeeenn. $11,000..c.. v $11,000..c.. v $16,000
LEAD-BASED
PAINT HAZARD
REDUCTION ACT
OF 1992.....oovvvciiin.
42U.S.C. 4910(a)(2)... NOISE CONTROL  .....cccoosrrroo...... $10,000......vveeeeereeennne S11,000..c. . veeerereeennne S11,000..c. . veeerereeennne $16,000
ACT OF 1972............

§11,000/
$147,500

$27,500

$37,500

$37,500
$7,000/
$32,500

$32,500
$37,500
§$16,000/

$187,500

$7,500/
$187,500

$7,500/
$16,000

$21,500

$120,000/
$1,150,000

$3,750
$37,500
$32,500

$7,500/
$75,000

$16,000

$16,000
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42US.C.6928(a)(3)...RESOURCE  oovvccevee, $25,000.........occoror. $27,500......oooccerer $32,500.......oooccerer $37,500 $37,500
CONSERVATION
AND RECOVERY
ACT (RCRA)...........
42 U.S.C. 6928(C)..es. RCRA oo, $25,000.........ooccrere 827,500, rveeereerreeenne 832,500 rvvvee $37,500 $37,500
42 U.S.C. 6928(2)..vc. RCRA oo $25,000....evvvoo 827,500 vvveeee 832,500 rvveeee $37,500 $37,500
42U.S.C. 6928(h)(2).. RCRA ovvooooeeeeeeee oo, $25,000....rvvooor 827,500 ovveeor 832,500 oo $37,500 $37,500
42 U.S.C. 6934(€)..r. RCRA oo $5,000-.vveeeerrrerreeeens 85,500 rvveeeerreeeereenens 86,500 vvveeerreeeereenen, $7,500 $7,500
42 U.S.C. 6973(D).css RCRA oo 85,000 vvveeerrrerreeeens 85,500 vveeeereeerrereens 86,500 vveeeerrererreeeens $7,500 $7,500
42U.S.C. 6991(a)(3). RCRA....oooecoeereeeeeee oo, $25,000........cocrror. $27,500....oveeoer $32,500.....covoooer $37,500 $37,500
42U.8.C. 6991(d)(1). RCRA ...oooeoeeereeeeeee oo $10,000.........ocrree. $11,000.....cvoecee. $11,000.....vvecee. $16,000 $16,000
42U.S.C. 6991(d)(2). RCRA.....oooeoeereeeeeeeeeeeeeeseeseeeseeeoens $10,000.........ocerere. $11,000.....vveceree. $11,000......voecee. $16,000 $16,000
42 US.C. 7413(b).......CLEAN ATIR ACT  covorerervcrrrnes $25,000.........occcror $27,500.....ooeccerer $32,500........ooccerer $37,500 $37,500
(VN W
42U.S.C. 7413(d)(1).. CAA oo $25,000/$200,000........ $27,500/$220,000........ $32,500/$270,000........ $37,500/$295,000 $37,500/
$320,000
42U.S.C. 7413(d)(3).. CAA oo $5,000.....voeeerererrernens $5,500..cvvvoeeerererrernens $6,500...vvveeeerereerereens $7,500 $7,500
42 U.S.C. 7524(a).c... CAA oo, $2,500/$25,000............ $2,750/$27,500............ $2,750/$32,500............ $3,750/$37,500 $3,750/
$37,500
42U.S.C. 7524(C)(1)ers CAA oo $200,000........ovvveeoennen. $220,000........ovveeeornnen. $270,000......ovvveeornen. $295,000 $320,000
42U.S.C. 7545(A)(1).. CAA oooveeeoeeeeeeeeeeeeeeeeeeeee e $25,000.....vveoor $27,500. .. ovvoee $32,500....ovveeo $37,500 $37,500
42 U.S.C. 9604(e)(5) COMPREHENSIVE ......cccoooooo....c.. $25,000......voooer $27,500...ovveooer $32,500....ovvoooer $37,500 $37,500
16 W ENVIRONMENTAL
RESPONSE,
COMPENSATION,
AND LIABILITY
ACT (CERCLA)........
42U.S.C. 9606(b)(1).. CERCLA.......vvecreessceveeeerreseeereeeeens $25,000.........cccerer $27,500.....ovoeoerer $32,500......vvoecerer $37,500 $37,500
42U.S.C. 9609(a)(1)... CERCLA.......ovvecreersceveeecerrereeerreennn, $25,000.........ccccror $27,500.....ooocceree $32,500.......ooocerer $37,500 $37,500
42 U.S.C. 9609(b)......CERCLA.......vvoecerrrs oo, $25,000/$75,000.......... $27,500/$82,500.......... $32,500/$97,500........$37,500/$107,500 $37,500/
$117,500
42 U.S.C. 9609(C)....... CERCLA........vvooccrrrs oo, $25,000/$75,000.......... $27,500/$82,500.......... $32,500/$97,5000........$37,500/$107,500 $37,500/
$117,500
42U.S.C. 11045()....EMERGENCY oo, $25,000........ooocerer 827,500, evveererreeenne 832,500 vvvveere $37,500 $37,500
PLANNING AND
COMMUNITY
RIGHT-TO-KNOW
ACT (EPCRA).........
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42 U.S.C. 11045(b)(1) EPCRA.......ooiiiieiiet e $25,000.......c.cccvenenee. $27,500......cccceirennnn $32,500......cc0cerennnne $37,500 $37,500
(A e,
42 U.S.C. 11045(b)(2). EPCRA........cctviiiiir e $25,000/$75,000.......... $27,500/$82,500.......... $32,500/$97,500........ $37,500/$107,500 $37,500/
$117,500
42 U.S.C. 11045(b)(3). EPCRA.......ccceviriir e, $25,000/$75,000.......... $27,500/$82,500.......... $32,500/$97,500........ $37,500/$107,500 $37,500/
$117,500
42 U.S.C. 11045(c)(1). EPCRA......cccctviiiiiit e $25,000.......ccceieienns $27,500.......cccmierennne $32,500.....c.0cciiieniennne $37,500 $37,500
42 U.S.C. 11045(c)(2). EPCRA......cccctiiiiint e $10,000........cc0evvernne $11,000.......cccmierenns $11,000.......cccmierenns $16,000 $16,000
42 U.S.C. 11045(d)(1). EPCRA......ccciiiiiiint e $25,000.......ccceiirinne $27,500.......cccmieiennne $32,500.......cccieieiienne $37,500 $37,500
42 U.S.C. 14304(a)(1). MERCURY- i $10,000.......c.cccvvenennee. $10,000.......c.cccvvenenee. $11,000......cccccvveneenee. $16,000 $16,000
CONTAINING
AND
RECHARGEABLE
BATTERY
MANAGEMENT
ACT (BATTERY
ACT).cooiiiieeieeieeiene
42 U.S.C. 14304(g)..... BATTERY ACT....cceovvivrieieerennne $10,000......cccccvveneennee. $10,000......cccccvvemeenee. $11,000......cccccvvvenennee. $16,000 $16,000
Table 2 of Section 19.4—Civil Monetary Penalty Inflation Adjustments
U.S. Code Environmental Statutory Statutory Statutory Statutory
citation statute civil civil civil civil
penalties, penalties for penalties for penalties for
as enacted violations violations violations
that that that
occurred occurred occurred
after after after
November November November
2,2015, 2,2015, 2,2015,
where where where
penalties penalties penalties
are assessed are assessed are assessed
on or after on or after on or after
August January January
1,2016 15, 2017 15, 2018
but before but before
January January
15, 2017 15, 2018
7 U.S.C. 136L(a)(1).......... FEDERAL $5,000 $18,750 $19,057 $19,446
INSECTICIDE,
FUNGICIDE, AND
RODENTICIDE ACT
(FIFRA). ..ot
7US.C. 136L(a)(2)1 ........ FIFRA......ccoooeeveeieeiens 1,000/500/1,000 2,750/1,772/2,750 2,795/1,801/2,795 2,852/1,838/2,795
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15 U.S.C. 2615(a)(1).........
15 U.S.C. 2647(a).............

15 U.S.C. 2647(g).............

31 U.S.C. 3802(a)(1).........

31 U.S.C. 3802(a)(2).........

33 U.S.C. 1319(d).............

33U.S.C. 1319(g)(2)(A)...

33U.S.C. 1319(g)(2)(B)....

33 U.S.C. 1321(b)(7)(B)...

33 U.S.C. 1321(b)(7)(C)...

33 U.S.C. 1321(b)(7)(D)...

33 U.S.C. 1414b(d)(1)......

33 U.S.C. 1415(a).............

33 U.S.C. 1901 note (see
1409(a)(2)(A)).cevvevvevennenne

33 U.S.C. 1901 note (see

1409(2)(2)(B))..vvvvevvveeeeeeee

33 U.S.C. 1901 note (see
1409(D)(1)) v

33 U.S.C. 1908(b)(1)........

33 U.S.C. 1908(b)(2)........

TOXIC SUBSTANCES
CONTROL ACT
(TSCA).coovvveeeeerrerereessen

PROGRAM FRAUD

CIVIL REMEDIES ACT

(PFCRA). oo

PFCRA........cociiiiis

CLEAN WATER ACT

MARINE
PROTECTION,
RESEARCH, AND
SANCTUARIES ACT

(MPRSA)......cmorrvecerennne.

CERTAIN ALASKAN
CRUISE SHIP
OPERATIONS
(CACSO)...oooocrerrrreerrne.

CACSO......ccoovviiiiie

CACSO......ccoovviiiiin

ACT TO PREVENT
POLLUTION FROM
SHIPS (APPS).................

25,000

5,000

5,000

5,000

5,000

25,000

10,000/25,000

10,000/125,000

10,000/25,000

10,000/125,000

25,000/1,000

25,000

25,000

100,000/3,000

600

50,000/125,000

10,000/25,000

10,000/125,000

25,000

25,000

5,000

37,500

10,781

8,908

10,781

10,781

51,570

20,628/51,570

20,628/257,848

17,816/44,539

17,816/222,695

44,539/1,782

44,539

44,539

178,156/5,345

1,187

187,500/247,336

13,669/34,172

13,669/170,861

34,172

70,117

14,023

Page: 136
38,114 38,892
10,957 11,181
9,054 9,239
10,957 11,181
10,957 11,181
52,414 53,484
20,965/52,414 21,393/53,484
20,965/262,066 21,393/267,415
18,107/45,268 18,477/46,192
18,107/226,338 18,477/230,958
45,268/1,811 46,192/1,848
45,268 46,192
45,268 46,192
181,071/5,432 184,767/5,543
1,206 1,231
190,568/251,382 194,457/256,513
13,893/34,731 14,177/35,440
13,893/173,656 14,177/177,200
34,731 35,440
71,264 72,718
14,252 14,543
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42U.S.C.

42U.S8.C.

42U.S.C.

42U.S.C.

42US.C

42US.C

42 US.C

42 US.C.

42 U.S.C.

42 US.C.

42U.S.C.

42 US.C.

42U.S.C.

42US.C.

42U.S.C.

42 US.C.

42 US.C.

42 US.C.

42 US.C.

42 U.S.C.

42 US.C.

42 US.C.

42U.S.C.

42 US.C.

300g-3(b).......... SAFE DRINKING
WATER ACT (SDWA)...

300g-3(2)(3)(A) SDWA........coviiiiinne

3002-3(2)(3)(B). SDWA.....vveerreereerereneees

3002-3(2)(3)(C) SDWA..covveereeereerrennees

3000-2(b)(1)..... SDWA ...

3000-2(c)(1)-vc. SDWA e

3000-2(C)(2)..c. SDWA ..o

300h-3(c).......... SDWA ..ooooooooocceerereess
300i(b)............ SDWA ..oooovvooocceereresre
300i-1(C)........... SDWA. ..o
300j(€)(2)......... SDWA. ..o
300j-4(C)........... SDWA. ..o
300§-6(b)(2)...... SDWA. ...

300§-23(d)........ SDWA oo
4852d(b)(5)...... RESIDENTIAL LEAD-
BASED PAINT
HAZARD
REDUCTION ACT OF
1992,
4910(a)(2).........NOISE CONTROL ACT
OF 1972 oo
6928(a)(3).........RESOURCE
CONSERVATION AND
RECOVERY ACT
10:30: 7N W
6928(C)..cornnn... RCRA....oocooroeereeereeerso
6928()......... RCRA....oooooroemmeeereeccrso
6928(h)(2)........ RCRA ..o
6934(€)..ccrnn...... RCRA...ooovooceoomeereece
YEI) - RCRA...ooooooooooreeereecee
6991e(a)(3)....... RCRA oovvooeeeeeee

6991e(d)(1)...... RCRA. e,

25,000

25,000

5,000/25,000

25,000

25,000

10,000/125,000

5,000/125,000

5,000/10,000

15,000

100,000/1,000,000

2,500

25,000

25,000

5,000/50,000

10,000

10,000

25,000

25,000

25,000

25,000

5,000

5,000

25,000

10,000

53,907

53,907

10,781/37,561

37,561

53,907

21,563/269,535

10,781/269,535

18,750/40,000

22,537

131,185/1,311,850

9,375

53,907

37,561

9,893/98,935

16,773

35,445

93,750

56,467

70,117

56,467

14,023

14,023

56,467

22,587

Page: 137
54,789 55,907
54,789 55,907
10,957/38,175 11,181/38,954
38,175 38,954
54,789 55,907
21,916/273,945 22,363/279,536
10,957/273,945 11,181/279,536
19,057/40,654 19,446/41,484
22,906 23,374
133,331/1,333,312 136,052/1,360,525
9,528 9,722
54,789 55,907
38,175 38,954
10,055/100,554 10,260/102,606
17,047 17,395
36,025 36,760
95,284 97,229
57,391 58,562
71,264 72,718
57,391 58,562
14,252 14,543
14,252 14,543
57,391 58,562
22,957 23,426
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42U.S.C.

42 US.C.

42 US.C.

42 US.C.

42 U.S.C.

42 US.C.

42 US.C.

6991e(d)(2).......

TA13(b).cer..

7413(d)(D)........

7413(d)(3)........

7524(2).cceen..

7524(c)(1)...c.....

7545(d)(1)........

42U.S.C. 9604(€)(5)(B).... COMPREHENSIVE
ENVIRONMENTAL
RESPONSE,
COMPENSATION,
AND LIABILITY ACT
(CERCLA).....ooccorren..

42 U.S.C.

42 U.S.C.

42 US.C.

42 US.C.

42 US.C.

42U.S.C.

42U8.C.

42U8.C.

42US8.C.

42U.8.C.

42U.8.C.

42U.S8.C.

42 U.S.C.

9606(b)(1)........

9609(a)(1).........

9609(b).............

9609(c).............

11045(a)...........

11045(b)(1)(A).

11045(b)(2).......

11045(b)(3).......

11045(c)(1).......

11045(c)(2).......

11045(d)(1).......

14304(a)(1).......

14304(g)...........

CERCL

CERCL

CERCL

A

A

A

CERCLA..........cccoev,

EMERGENCY
PLANNING AND
COMMUNITY RIGHT-
TO-KNOW ACT
(EPCRA)...cveeooreerrer.

EPCRA

EPCRA

EPCRA

EPCRA

EPCRA

EPCRA

MERCURY-
CONTAINING AND
RECHARGEABLE
BATTERY
MANAGEMENT ACT
(BATTERY ACT)...........

10,000

25,000

25,000/200,000

5,000

25,000/2,500

200,000

25,000

25,000

25,000

25,000

25,000/75,000

25,000/75,000

25,000

25,000

25,000/75,000

25,000/75,000

25,000

10,000

25,000

10,000

10,000

22,587

93,750

44,539/356,312

8,908

44,539/4,454

356,312

44,539

53,907

53,907

53,907

53,907/161,721

53,907/161,721

53,907

53,907

53,907/161,721

53,907/161,721

53,907

21,563

53,907

15,025

15,025

Page: 138

22,957 23,426
95,284 97,229
45,268/362,141 46,192/369,532
9,054 9,239
45,268/4,527 46,192/4,619
362,141 369,532
45,268 46,192
54,789 55,907
54,789 55,907

54,789 55,907
54,789/164,367 55,907/167,722
54,789/164,367 55,907/167,722
54,789 55,907
54,789 55,907
54,789/164,367 55,907/167,722
54,789/164,367 55,907/167,722
54,789 55,907
21,916 22,363
54,789 55,907
15,271 15,583
15,271 15,583
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Credits
[74 FR 627, Jan. 7, 2009; 78 FR 66647, Nov. 6, 2013; 81 FR 43094, July 1, 2016; 82 FR 3635, Jan. 12, 2017; 83 FR
1192, Jan. 10, 2018]

SOURCE: 73 FR 75345, Dec. 11, 2008; 81 FR 43094, July 1, 2016, unless otherwise noted.

AUTHORITY: Pub.L. 101-410, Oct. 5, 1990, 104 Stat. 890, as amended by Pub.L. 104-134, title III, sec. 31001(s)(1),
Apr. 26, 1996, 110 Stat. 1321-373; Pub.L. 105-362, title XIII, sec. 1301(a), Nov. 10, 1998, 112 Stat. 3293; Pub.L. 114—
74, title VII, sec. 701(b), Nov. 2, 2015, 129 Stat. 599.

Notes of Decisions (18)

Current through March 22, 2018; 83 FR 12503.

Footnotes

1

Note that 33 U.S.C. 1414b (d)(1)(B) contains additional penalty escalation provisions that must be applied to the penalty
amounts set forth in this Table. The amounts set forth in this Table reflect an inflation adjustment to the calendar year 1992
penalty amount expressed in section 104B(d)(1)(A), which is used to calculate the applicable penalty amount under MPRSA
section 104B(d)(1)(B) for violations that occur in any subsequent calendar year.

CACSO was passed on December 21, 2000 as part of Title XIV of the Consolidated Appropriations Act of 2001, Pub.L.
106-554, 33 U.S.C. 1901 note.

The original statutory penalty amounts of $20,000 and $50,000 under section 1432(c) of the SDWA, 42 U.S.C. 300i-1(c), were
subsequently increased by Congress pursuant to section 403 of the Public Health Security and Bioterrorism Preparedness
and Response Act of 2002, Public Law No. 107-188 (June 12, 2002), to $100,000 and $1,000,000, respectively. EPA did not
adjust these new penalty amounts in its 2004 Civil Monetary Penalty Inflation Adjustment Rule (“2004 Rule™), 69 FR 7121
(February 13, 2004), because they had gone into effect less than two years prior to the 2004 Rule.

Consistent with how the EPA's other penalty authorities are displayed under Part 19.4, this Table now delineates, on a subpart-
by-subpart basis, the penalty authorities enumerated under section 325(b) of EPCRA, 42 U.S.C. 11045(b) (i.e., 42 U.S.C.
11045(b)(1)(A), (b)(2), and (b)(3)).

Note that 7 U.S.C. 136/.(a)(2) contains three separate statutory maximum civil penalty provisions. The first mention of $1,000
and the $500 statutory maximum civil penalty amount were originally enacted in 1978 (Pub. L. 95-396), and the second
mention of $1,000 was enacted in 1972 (Pub. L. 92-516).

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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Kentucky Administrative Regulations Currentness
Title 401a. Energy and Environment Cabinet - Department for Environmental Protection
Chapter 10. Water Quality Standards

401 Ky. Admin. Regs. 10:031

401 KAR 10:031. Surface water standards

Section 1. Nutrients Criterion. Nutrients shall not be elevated in a surface water to a level that results in a eutrophication
problem.

Section 2. Minimum Criteria Applicable to All Surface Waters. (1) The minimum water quality criteria established in
this administrative regulation shall be applicable to all surface waters including mixing zones, with the exception that
toxicity to aquatic life in mixing zones shall be subject to the provisions of 401 KAR 10:029, Section 4. Surface waters
shall not be aesthetically or otherwise degraded by substances that:

(a) Settle to form objectionable deposits;

(b) Float as debris, scum, oil, or other matter to form a nuisance;

(¢) Produce objectionable color, odor, taste, or turbidity;

(d) Injure or are chronically or acutely toxic to or produce adverse physiological or behavioral responses in humans,
animals, fish, and other aquatic life;

(e) Produce undesirable aquatic life or result in the dominance of nuisance species; or

(f) Cause fish flesh tainting.

(2) The concentration of phenol shall not exceed 300 pg/L as an instream value.

(3) The water quality criteria for the protection of human health related to fish consumption in Table 1 of Section 6 of
this administrative regulation shall apply to all surface water at the edge of the assigned mixing zones except for those
points where water is withdrawn for domestic water supply use.

(a) The criteria are established to protect human health regarding the consumption of fish tissue and shall not be
exceeded.
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(b) For those substances associated with a cancer risk, an acceptable risk level of not more than one (1) additional

cancer case in a population of 1,000,000 people, or 1 x 10 “ shall be utilized to establish the allowable concentration.

Section 3. Use Designations and Associated Criteria. (1) Surface waters may be designated as having one (1) or
more legitimate uses established in 401 KAR 10:026 and associated criteria protective of those uses. Nothing in this
administrative regulation shall be construed to prohibit or impair the legitimate beneficial uses of these waters. The
criteria in Sections 2, 4, 6, and 7 of this administrative regulation represent minimum conditions necessary to:

(a) Protect surface waters for the indicated use; and
(b) Protect human health regarding fish consumption.

(2) On occasion, surface water quality may be outside of the limits established to protect designated uses because of
natural conditions. If this occurs during periods when stream flows are below the flow that is used by the cabinet to
establish effluent limitations for wastewater treatment facilities, a discharger shall not be considered a contributor to
instream violations of water quality standards, if treatment results in compliance with permit requirements.

(3) Stream flows for water quality-based permits. The following stream flows shall be utilized if deriving KPDES permit
limitations to protect surface waters for the listed uses and purposes:

(a) Aquatic life protection shall be 7Q1¢;

(b) Water-based recreation protection shall be 7Qq;

(c) Domestic water supply protection shall be determined at points of withdrawal as:
1. The harmonic mean for cancer-linked substances; and
2. 7Qq0 for noncancer-linked substances;

(d) Human health protection regarding fish consumption and for changes in radionuclides shall be the harmonic

mean; and
(e) Protection of aesthetics shall be 7Q1y.

Section 4. Aquatic Life. (1) Warm water aquatic habitat. The following parameters and associated criteria shall apply
for the protection of productive warm water aquatic communities, fowl, animal wildlife, arboreous growth, agricultural,
and industrial uses:
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(a) Natural alkalinity as CaCOj shall not be reduced by more than twenty-five (25) percent.

1. If natural alkalinity is below twenty (20) mg/L CaCOs, there shall not be a reduction below the natural level.

2. Alkalinity shall not be reduced or increased to a degree that may adversely affect the aquatic community;

(b) pH shall not be less than six and zero-tenths (6.0) nor more than nine and zero-tenths (9.0) and shall not fluctuate
more than one and zero-tenths (1.0) pH unit over a period of twenty-four (24) hours;

(c) Flow shall not be altered to a degree that will adversely affect the aquatic community;

(d) Temperature shall not exceed thirty-one and seven-tenths (31.7) degrees Celsius (eighty-nine (89) degrees

Fahrenheit).

1. The normal daily and seasonal temperature fluctuations that existed before the addition of heat due to other than
natural causes shall be maintained.

2. The cabinet may determine allowable surface water temperatures on a site-specific basis utilizing available data that
shall be based on the effects of temperature on the aquatic biota that utilize specific surface waters of the commonwealth
and that may be affected by person-induced temperature changes.

a. Effects on downstream uses shall also be considered in determining site-specific temperatures.

b. Values in the following table are guidelines for surface water temperature.

Month/Date Period Average Instantaneous Maximum

(°F) (°C) (°F) (°C)
January 1-31 45 7 50 10
February 1-29 45 7 50 10
March 1-15 51 11 56 13
March 16-31 54 12 59 15
April 1-15 58 14 64 18
April 16-30 64 18 69 21
May 1-15 68 20 73 23

May 16-31 75 24 80 27

June 1-15 80 27 85 29

June 16-30 83 28 87 31
July 1-31 84 29 89 32
August 1-31 84 29 89 32
September 1-15 84 29 87 31
September 16-30 82 28 86 30
October 1-15 77 25 82 28
October 16-31 72 22 77 25
November 1-30 67 19 72 22
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December 1-31 52 11 57 14

3. A successful demonstration concerning thermal discharge limits carried out pursuant to Section 316(a) of the Clean
Water Act, 33 U.S.C. 1326, shall constitute compliance with the temperature requirements of this subsection. A successful
demonstration assures the protection and propagation of a balanced indigenous population of shellfish, fish, and wildlife
in or on the water into which the discharge is made;

(e) Dissolved oxygen.

l.a. Dissolved oxygen shall be maintained at a minimum concentration of five and zero-tenths (5.0) mg/L as a twenty-
four (24) hour average in water with WAH use;

b. The instantaneous minimum shall not be less than four and zero-tenths (4.0) mg/L in water with WAH use.

2. The dissolved oxygen concentration shall be measured at mid-depth in waters having a total depth of ten (10) feet or
less and at representative depths in other waters;

(f) Total dissolved solids or specific conductance. Total dissolved solids or specific conductance shall not be changed
to the extent that the indigenous aquatic community is adversely affected;

(g) Total suspended solids. Total suspended solids shall not be changed to the extent that the indigenous aquatic
community is adversely affected;

(h) Settleable solids. The addition of settleable solids that may alter the stream bottom so as to adversely affect
productive aquatic communities shall be prohibited;

(1) Ammonia. The concentration of the un-ionized form shall not be greater than 0.05 mg/L at any time instream after
mixing. Un-ionized ammonia shall be determined from values for total ammonia-N, in mg/L, pH and temperature,
by means of the following equation:

Y = 1.2 (Total ammonia-N)/(1 + 10 PKa-PH)
pka = 0.0902 + (2730/(273.2 + Ty))

Where:

T, = temperature, degrees Celsius.

Y = un-ionized ammonia (mg/L);

(j) Toxics.
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1. The allowable instream concentration of toxic substances, or whole effluents containing toxic substances, which are
noncumulative or nonpersistent with a half-life of less than ninety-six (96) hours, shall not exceed:

a. One-tenth (0.1) of the ninety-six (96) hour median lethal concentration (LCsg) of representative indigenous or

indicator aquatic organisms; or
b. A chronic toxicity unit of 1.00 utilizing the twenty-five (25) percent inhibition concentration, or LCjys.

2. The allowable instream concentration of toxic substances, or whole effluents containing toxic substances, which are
bioaccumulative or persistent, including pesticides, if not specified elsewhere in this section, shall not exceed:

a. 0.01 of the ninety-six (96) hour median lethal concentration (LCsg) of representative indigenous or indicator

aquatic organisms; or
b. A chronic toxicity unit of 1.00 utilizing the 1Cjs.

3. In the absence of acute criteria for pollutants listed in Table 1 of Section 6 of this administrative regulation, for other
substances known to be toxic but not listed in this administrative regulation, or for whole effluents that are acutely
toxic, the allowable instream concentration shall not exceed the LC; or one-third (1/3) LCsq concentration derived from

toxicity tests on representative indigenous or indicator aquatic organisms or exceed three-tenths (0.3) acute toxicity units.

4. If specific application factors have been determined for a toxic substance or whole effluent such as an acute to chronic
ratio or water effect ratio, the specific application factors may be used instead of the one-tenth (0.1) and 0.01 factors
listed in this subsection upon demonstration by the applicant that the application factors are scientifically defensible.

5. Allowable instream concentrations for specific pollutants for the protection of warm water aquatic habitat are listed
in Table 1 of Section 6 of this administrative regulation. These concentrations are based on protecting aquatic life from
acute and chronic toxicity and shall not be exceeded; and

(k) Total residual chlorine. Instream concentrations for total residual chlorine shall not exceed an acute criteria
value of nineteen (19) ug/L or a chronic criteria value of eleven (11) ug/L.

(2) Cold water aquatic habitat. The following parameters and criteria are for the protection of productive cold water
aquatic communities and streams that support trout populations, whether self-sustaining or reproducing, on a year-
round basis. The criteria adopted for the protection of warm water aquatic life also apply to the protection of cold water
habitats with the following additions:

(a) Dissolved oxygen.
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1. A minimum concentration of six and zero-tenths (6.0) mg/L as a twenty-four (24) hour average and five and zero-
tenths (5.0) mg/L as an instantaneous minimum shall be maintained.

2. In lakes and reservoirs that support trout, the concentration of dissolved oxygen in waters below the epilimnion shall
be kept consistent with natural water quality; and

(b) Temperature. Water temperature shall not be increased through human activities above the natural seasonal
temperatures.

Section 5. Domestic Water Supply Use. Maximum allowable in-stream concentrations for specific substances, to be
applicable at the point of withdrawal, as established in 401 KAR 10:026, Section 5(2)(b), Table B, for use for domestic
water supply from surface water sources are specified in Table 1 of Section 6 of this administrative regulation and shall
not be exceeded.

Section 6. Pollutants. (1) Allowable instream concentrations of pollutants are listed as water column values in Table 1
of this section unless otherwise indicated.

Table 1

L Image 1 within document in PDF format.

' CAS = Chemical Abstracts Service.
> Water quality criteria in pg/L unless reported in different units.

3 Metal concentrations shall be total recoverable metals to be measured in an unfiltered sample, unless it can be
demonstrated that a more appropriate analytical technique is available that provides a measurement of that portion of
the metal present which causes toxicity to aquatic life.

4DWS = Domestic Water Supply Source.
> Fish = protecting human health regarding fish consumption.

6 Acute criteria = protective of aquatic life based on one (1) hour exposure that does not exceed the criterion for a given
pollutant.

7 Chronic = protective of aquatic life based on ninety-six (96) hour exposure that does not exceed the criterion of a given
pollutant more than once every three (3) years on the average.

8 The chronic criterion for iron shall not exceed three and five tenths (3.5) mg/L (thirty-five hundred ug/L) if aquatic life
has not been shown to be adversely affected.

9 If fish tissue data are available, fish tissue data shall take precedence over water column data.
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19 This value is the concentration in ug/g (dry weight) of whole fish tissue.

' A concentration of five and zero tenths (5.0) ug/L or greater selenium in the water column shall trigger further
sampling and analysis of whole-body fish tissue or alternately of fish egg/ovary tissue.

12 This value is the concentration in ug/g (dry weight) of fish egg/ovary tissue.

*Hard = Hardness as mg/L CaCOs.

(2) The following additional criteria for radionuclides shall apply for Domestic Water Supply use:

(a) The gross total alpha particle activity, including radium-226 but excluding radon and uranium, shall not exceed
fifteen (15) pCi/L;

(b) Combined radium-226 and radium-228 shall not exceed five (5) pCi/L. Specific determinations of radium-226
and radium-228 are not necessary if dissolved gross alpha particle activity does not exceed five (5) pCi/L;

(c) The concentration of total gross beta particle activity shall not exceed fifty (50) pCi/L;
(d) The concentration of tritium shall not exceed 20,000 pCi/l;

(e) The concentration of total Strontium-90 shall not exceed eight (8) pCi/L; and

(f) The concentration of uranium shall not exceed thirty (30) ug/l.

Section 7. Recreational Waters. (1) Primary contact recreation water. The following criteria shall apply to waters
designated as primary contact recreation use during the primary contact recreation season of May 1 through October 31:

(a) Fecal coliform content or Escherichia coli content shall not exceed 200 colonies per 100 ml or 130 colonies per
100 ml respectively as a geometric mean based on not less than five (5) samples taken during a thirty (30) day period.
Content also shall not exceed 400 colonies per 100 ml in twenty (20) percent or more of all samples taken during a
thirty (30) day period for fecal coliform or 240 colonies per 100 ml for Escherichia coli. Fecal coliform criteria listed
in subsection (2)(a) of this section shall apply during the remainder of the year;

(b) pH shall be between six and zero-tenths (6.0) to nine and zero-tenths (9.0) and shall not change more than one
and zero-tenths (1.0) pH unit within this range over a period of twenty-four (24) hours; and

(c) Fecal coliform content criteria listed in paragraph (a) of this subsection shall no longer apply beginning
November 1, 2019.
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(2) Secondary contact recreation water. The following criteria shall apply to waters designated for secondary contact
recreation use during the entire year:

(a) Fecal coliform content shall not exceed 1,000 colonies per 100 ml as a thirty (30) day geometric mean based on
not less than five (5) samples; nor exceed 2,000 colonies per 100 ml in twenty (20) percent or more of all samples
taken during a thirty (30) day period; and

(b) pH shall be between six and zero-tenths (6.0) to nine and zero-tenths (9.0) and shall not change more than one
and zero-tenths (1.0) pH unit within this range over a period of twenty-four (24) hours.

Section 8. Outstanding State Resource Waters. This designation category includes certain unique waters of the
commonwealth. (1) Water for inclusion.

(a) Automatic inclusion. The following surface waters shall automatically be included in this category:
1. Waters designated pursuant to the Kentucky Wild Rivers Act, KRS 146.200-146.360;
2. Waters designated pursuant to the Federal Wild and Scenic Rivers Act, 16 U.S.C. 1271-1287,;

3. Waters that support federally recognized endangered or threatened species pursuant to the Endangered Species Act
of 1973, as amended, 16 U.S.C. 1531-1544.

(b) Permissible consideration. Other surface waters shall be considered for inclusion in this category if:

1. The surface waters flow through or are bounded by state or federal forest land, or are of exceptional aesthetic or
ecological value or are within the boundaries of national, state, or local government parks, or are a part of a unique
geological, natural, or historical area recognized by state or federal designation; or

2. The surface water is a component part of an undisturbed or relatively undisturbed watershed that can provide basic
scientific data and possess outstanding water quality characteristics, or fulfill two (2) of the following criteria:

a. Support a diverse or unique native aquatic flora or fauna;
b. Possess physical or chemical characteristics that provide an unusual and uncommon aquatic habitat; or

c. Provide a unique aquatic environment within a physiographic region.
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(2) Outstanding state resource waters protection. The designation of certain waters as outstanding state resource waters
shall fairly and fully reflect those aspects of the waters for which the designation is proposed. The cabinet shall determine
water quality criteria for these waters as established in paragraphs (a) through (d) of this section.

(a) At a minimum, the criteria of Section 2 and Table 1 of Section 6 of this administrative regulation and the
appropriate criteria associated with the stream use designation assignments in 401 KAR 10:026, shall be applicable
to these waters.

(b) Outstanding state resource waters that are listed as Exceptional Waters in 401 KAR 10:030, Section 1(2) shall
have dissolved oxygen maintained at a minimum concentration of six and zero-tenths (6.0) mg/L as a twenty-four
(24) hour average and an instantaneous minimum concentration of not less than five and zero-tenths (5.0) mg/L.

(c)1. If the values identified for an outstanding state resource water are dependent upon or related to instream water
quality, the cabinet shall review existing water quality criteria and determine if additional criteria or more stringent
criteria are necessary for protection, and evaluate the need for the development of additional data upon which to
base the determination.

2. Existing water quality and habitat shall be maintained and protected in those waters designated as outstanding
state resource waters that support federally threatened and endangered species of aquatic organisms, unless it can be
demonstrated that lowering of water quality or a habitat modification will not have a harmful effect on the threatened
or endangered species that the water supports.

(d) Adoption of more protective criteria in accordance with this section shall be listed with the respective stream
segment in 401 KAR 10:026.

(3) Determination of designation.

(a) A person may present a proposal to designate certain waters pursuant to this section. Documentation
requirements in support of an outstanding state resource water proposal shall contain those elements outlined in
401 KAR 10:026, Section 3(3)(a) through (h).

(b)1. The cabinet shall review the proposal and supporting documentation to determine if the proposed waters
qualify as outstanding state resource waters within the criteria established by this administrative regulation.

2. The cabinet shall document the determination to deny or to propose redesignation, and a copy of the decision shall
be served upon the petitioner and other interested parties.

(c) After considering all of the pertinent data, a redesignation, if appropriate, shall be made pursuant to 401 KAR
10:026.
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Section 9. Water Quality Criteria for the Main Stem of the Ohio River. (1) The following criteria apply to the main stem
of the Ohio River from its juncture with the Big Sandy River at River Mile 317.1 to its confluence with the Mississippi
River, and shall not be exceeded.

(2) These waters shall be subject to all applicable provisions of 401 KAR 10:001, 10:026, 10:029, 10:030, and this
administrative regulation, except for those criteria in paragraphs (a) and (b) of this subsection.

(a) Dissolved oxygen. Instream concentrations shall average at least five and zero-tenths (5.0) mg/L per calendar
day and shall not be less than four and zero-tenths (4.0) mg/L except during the April 15 - June 15 spawning season
when a minimum of five and one-tenth (5.1) mg/L shall be maintained.

(b) Maximum allowable instream concentrations for nitrite-nitrogen for the protection of human health shall be
one and zero-tenths (1.0) mg/L and shall be met at the edge of the assigned mixing zone.

Section 10. Exceptions to Criteria for Specific Surface Waters. (1) The cabinet may grant exceptions to the criteria
contained in Sections 2, 4, 6, 7, 8, and 9 of this administrative regulation for specific surface water upon demonstration
by an applicant that maintenance of applicable water quality criteria is not attainable or scientifically valid but the use
designation is still appropriate.

(2) The analysis shall show that the water quality criteria cannot be reasonably achieved, either on a seasonal or year-
round basis due to natural conditions or site-specific factors differing from the conditions used to derive criteria in
Sections 2, 4, 6, 7, 8, and 9 of this administrative regulation.

(a) Site-specific criteria shall be developed by the applicant utilizing toxicity tests, indicator organisms, and
application factors that shall be consistent with those outlined in Chapter 3 of Water Quality Standards Handbook,
EPA, 1994.

(b) In addition, an applicant shall supply the documentation listed in 401 KAR 10:026, Section 3.

(3) An exception to criteria listed in Table 1 of Section 6 of this administrative regulation for the protection of human
health from the consumption of fish tissue may be granted if it is demonstrated that natural, ephemeral, intermittent,
or low flow conditions or water levels preclude the year-round support of a fishery, unless these conditions may be
compensated for by the discharge of sufficient volume of effluent discharges.

(4) Before granting an exception to water quality criteria, the cabinet shall ensure that the water quality standards of
downstream waters shall be attained and maintained.

(5) All exceptions to water quality criteria shall be subject to review at least every three (3) years.

(6) Exceptions to water quality criteria shall be adopted as an administrative regulation by listing them with the respective
surface water in 401 KAR 10:026.
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Section 11. Exceptions to Criteria for Individual Dischargers. (1) An exception to criteria may be granted to an individual
discharger based on a demonstration by the discharger, that KPDES permit compliance with existing instream criteria
cannot be attained because of factors specified in 401 KAR 10:026, Section 2(4)(a) through (f).

(2) The demonstration shall include an assessment of alternative pollution control strategies and biological assessments
that indicated designated uses are being met.

(3) Before granting an exception, the cabinet shall ensure that the water quality standards of downstream waters shall
be attained and maintained.

(4) All exceptions shall be submitted to the cabinet for review at least every three (3) years. Upon review, the discharger
shall demonstrate to the cabinet the effort the discharger made to reduce the pollutants in the discharge to levels that
would achieve existing applicable water quality criteria.

(5) The highest level of effluent quality that can be economically and technologically achieved shall be ensured while
the exception is in effect.

(6) The Kentucky Pollution Discharge Elimination System permitting program shall be the mechanism for the review
and public notification of intentions to grant exceptions to criteria.

Section 12. Incorporation by Reference. (1) The following material is incorporated by reference:

(a) “Water Quality Standards Handbook-Chapter 3”7, EPA August 1994, Publication EPA-823-B-94-005a, U.S.
Environmental Protection Agency, Office of Water, Washington, D.C.; and

(b) “Interim Economic Guidance for Water Quality Standards Workbook”, EPA March 1995, Publication
EPA-823-B-95-002, U.S. Environmental Protection Agency, Office of Water, Washington, D.C.

(2) This material may be inspected, copied, or obtained, subject to applicable copyright law, at the Division of Water,
300 Sower Boulevard, Frankfort, Kentucky, 40601, Monday through Friday, 8 a.m. to 4:30 p.m.

Credits

Amended effective December 5, 1979; Amended effective April 9, 1985; Amended effective May 31, 1990; Amended
effective Janaury 27, 1992; Amended effective December 8, 1999; Amended effective September 8, 2004; Technical
amendment effective August 9, 2007; Recodified from 401 KAR 5:031 effective June 11, 2008; Amended effective July 6,
2009; Amended effective May 31, 2013; Amended effective February 5, 2016; Technical amendment effective July 8, 2016.

Current with amendments included in the Administrative Register of Kentucky, Volume 44, Number 9, dated March
1, 2018.
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The Committet on Environment ond Pablic Works, to which was
referred the bilk (5. 787) €0 amend the Solid Wasle Dispoaal Act Lo
aythorize funds for Tisen] yepra 1083, 1084, 19EG, 193¢, and 10497,
and for nther purprses, having congidered the aame, reports favor-
ably thereon with an anmendment and recommends that e bill (as
amended) do pass,

BReLaten LEcEwanive History

It. is the intention of the Commitcea tn nffer the text of thie bill
ms 0 CorInittesapnstred amendinent to 5. 1243, That bill, contain-
ing & one-year avthorization for the Solid Waste Dhaposal Act, was
reported Mey 16, 1953, in order to comply with requirements of the
Congreasional Budget Act. When the Sanate adupty the commlties.
gponeared amendment to & 1233, the legislative hist af 5. 1273
EE:.I] then include thie report 5. 12835, as smended, will be known
as the “"Solu] Wiaste Dhiapoal Act Sanendomenos of 1983

{iFNFAAL STATEMENT

The Hesource Conservation and Becovery Act {GULKA) was en-
actad se an amandment o the Solid Waste Diaspraal Act dthe At
in 1876 The smendment exloblished this Nelion's basic barardous
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waste management syatern under subtitle € af the Act, and pro-
vided complementary authority to engourage the conservation ad
TECOVETY n% vatuable materiels and energy.

Since the dete of enactment, attention haa been fooused on the
implementation of the sutditle ¢ program. [n May 196D the Agency
published ite first major packege of regulatigna te implement aule
title . These requlatipns put into plare waste identification, mpni-
fealing. transportacion and interim skatus freatroent, storvage ond
digpogal requirepents. While these requivementz were long in
comiag, they repreeented an important atep in bringing the manp-
agement of hagardous weste under some control. Since May 1980 »
sermblance of @ hazavdous waake E&Eulatnr}' and enforcement pro:
grar hrs begun bto tale shape with Ehe promulgation of aesern]
proposed final standatds for treatment, storage and dispoaal facili-
tieg, and Mpancial regpongihility requirements.

Hoewever, despite this progress, the diapraal of wastes, epecinlly
hazapdous wadtes, i o worbening national problem. The failure of
the Environmental Protection Agency (EPA) to promuylgate neces-
m?' regulations and, on MICASLON (N Facett weard, the promulgation
and revision of some regulationd hawe exacethated thin problem.
Two examples are the decision ba exempt from regulatiop all gener
ators who produce 1LOMH kilograms per manth orf less of hazardogs
waste and the ahrupt decision to avepesd, on February 25, 1982, a
ben on plaging drems of ljguid hazardous wagte in Jandli!la.. T
ban, which had heen promuoigated on May 18, 1380, and went inbe
effert on Movember 19, 1981, was auspended without advanpe
notice of apportunity for public compent. Fortunately, the Agency
recopnized ite mistake and guickly eejnpesed the bBan. Unfortuw-
nately, damage had alveady beet done (0 both the environiment
and !:Ll Agency's credibilits.

Fraliminary findings from EPA's “'National Survey of Hazardous
Wasts Generatore end Trestment, Stor and [Hapesal Fecilities
Rogulated under RCRA in 1981, published on August 30, 1983,
highlight the owved lor amendments 1o Lthe law. The scope of the
problem and the madejuacies of the law and the turrent regula-
fory progreot appear to be wonse than wea orpinally estimabed
For example, previous estimebes stated that approsimetsly 40 mil-
lion wpebric tone of hagardows woste are produced in the United
Stater each year These estimates srere prohg the factors infivens.
ing waricus regiletory decisions. The new preliminapy fndings,
however, a et that the corvect figure ia eoughly 150 millien
metric tone hazardious waate each year, almogt fiur timea the

revious estimate. (One hundred fifty million metric tona equals 44
Eil]inn gallone.) Furthermmore, the study indicatea that lesa than 26
percenl of the 0,0} firma thal identified themsslves ta the
%gem:y a8 hazardous waste genersiors were, in Facl, subpcl o

A's subtitte C reguloatione.

Additional shortoominge in the regulatory syetem arg RUEEeatad
by the prelomingry esfimates which indleate that Jeas than B0 pet-
cent of the treatiment, storage, and diaposal Facilities listed with the
Agency maneged heazardous waste in reguleted procesaes during
lﬁgﬂi. Approximately 65 million metric tons (135 billion pallons! of
hazardous waste ware diepeaed of in 1991 by the [ollowing metheds:
underground injection IEFu:Bmant]; surfuce impanodment (35 per-
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#

Fﬁ;ﬂ; lam:lt'gll (@ percent), land treatment (1.4 percentk and vther
£ percant].

In the 97th Congress, the Subcomtitter on Envirommental Pollu-
Lion condusted two deys of hearings oh omendments bo Ehe Selid
Wagte Dispeaal Act. Tegtimony waa received from micre fhan 40
witneszes on the need to amend tha Act. The Administiator of the
Enviroomental Protection Apency submitted emesdimepts to the
Solid Waste Disposal Act which were introduced by request. Cone
ETess failed to act oo the emendments st year.

Turing this session of Congrees, the Bubrommittee on BEnvirop-
mental Follution beld two additional hewtings on the need o
amend tha Solid Weate Dhsposal Act. Coe bll, 8. 757, provided the
locus for the hearings. The Admisisteator did oot submit propoged
pmendments. Testimony was received [rom moce thon 30 writnesses
on a varicty of subjects. A number of problems were identified and
are wddreseed in Lthe repurted bill.

Aa the resull of an EFPA ropulatory decigion, amall guantily %cn-
eralors (those who produce LOKY kilogvams per month (kg/mal or
Tesa of hazardows wester are corrently exempt from gutditle 0 ves
guirements and may dispose of Ltheir wastes inke sanitary landfills
and inty sawers that are cotnected to publicly owmed Ereatment
wnrks. Meither of thess types of facilitiea is suited to the dispcan]
ar teeatment of toxic organics or metals. In addition, such pener-
ators are not required to package the wasts in a safe manner nor
to notify the traneporters Lhat the waste being tramsported is haz-
ardoua. In addition to being toxic, many of tha waates are ignitable,
reactive or cormosive and, therefore, creats an ococupalional salet:
hazard for the unwitting transpocter. Although the unragulata
commnity mey represent less than 1) pereent of the uoiveres, the
Orfice of Techrology Assesztnent e astimeted thal wp o four mils
liop metedy tong {one billion gallons} of hozardous wasle per year
are eRcaping effective pontml throogh this exemption.

Delayed promuolgation of Mol regulations o implement swbtitle
C end prolonged ues of interim statug permits by EPA has allowed
aoeme Facilities to apersta withowt sssurances that design and per-
formance atendards will utilize adequets and available control
techmology. The application of available technclagy, at a minimum,
e nocesEety b minimize hazardous waste relenses inta Lthe environ-
Foent.

Current EPA regulations do not require [eealities receiving per-
mita under subtitle O te address all relensess of hazerdous wostes
from solid waste management wnita at the fapility. A Tecility which
8 cauaing, for example, geundweter contaminalion feom Lackive
units could, therefore, peek a permil under current repulations and
receive the permit without the permit addressing the contamina-
lion.

The process for listing hazardous wasles under section M1 iz &
peneral Serwvwning Lo determine thet a kind of wasla typically can
coauze Tiarm (0 hemen bhealth snd che envicomment © mismanaged,
The deliating process set forth p current regulations gllows peti
tinnera (usually individual barardous waste generators o> ErepE-
ment facilitieal the opportunity o show that their wastes are ajg-
nificantly dilferent—becauee of treatment, or becauss they are gen-
erated in a different procese—from Listed wastes af the same Lype.
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Gnnxa&;mntly, their waated can be excluded —te. Jelisted—irom the
hezardeus wasle lisls, Under the Agency’s tegulations, EPA will
delist those wasles which do adl, ot oo lohger, meet the criteria lar
which the waste was lated.

EFA‘'s listing repulations do ool Mly addreas the Tact that
wastes are (reguently composed of numerous hazardous constity.
ente. In some instances, becouee isting i8 a geteral sonening proc.
os8, EPA may not have token oll the hazardous constiluents in o
waste into considerativn when the waste was originally liaed. Al
though EPA has authority under the Act to meject o :Iulistin%:]eer.b
tion ed on the preacnce of these additional congtlivenis, EPA's
regrulations currently do bob wllow the Agency 1o do s0. This has
resdlbed in some weskes which are atsll hagardows being exempted
from the hazardows waste ligts and comgequent|y, Mom all subtitle
C rejulation

Undet the Agency's present regulations, to be n hagardous wagte,
& wiite mlat @xhibit a charpeteristic of hazardous wagte or be
listed by nome None of the characteriatice of hezsrdous waste proe
malgated s lar—ignuability, corroaivity, reactivity, or salraction

rcedure toxicity—identiles wastea gb Lhe bagis of ongenie toxic
t¥. In acdditlon, ERA'S listing process has been virtuslly stalled for
several years-

Cureently, the Agetwy ezampts from pgulation Tecilities that
Turn hazardnoons weRte for the primary parpose of eERMeCgy FRCOVEEY.
EPA has eatimeted that 10 to 20 miﬁ:iun nretric tonag of hazardous
wastes are burned sach year in boilers: a aubstantial amount of
hazardous weate penarated ia burmed in facilities net now reculated
under subtitle C. The Agency has acknowledged thet burning haz-
erdous weetes for ane recavery is aimilar to incinerating them
ard “mould poss 3 parallel or greater risk of environmental diaper-
88l of hazardons waste constitvbents and products of imcomp.
combustion."

Fuel blending is one of saverel areas where EFA's [silure ta pro-
mulgule ragulations had led to direct threats Lo humean health and
the environment, Hazardous wastes hove beon blendid with hest-
ing oil and =eld Lo Uhwuspecling customers who burh them updaey
conditions which may mot protect human beslih o Lhe anvivons
ment. The potenbind impact of thily leephole is even mere signif-
cent ag mote and thore wastez may be burned in bodlers, cement
kilng, or other heat recovery units to Avoid hazerdoua weate regule-
tion and treatment cogta.

I'E'lu;rent la& ;:ce.ﬂ. &L;:-t mandabeh;hal: f?cllli:riea tha:adtm‘:i%ftur?;
and diapms BFATOG0ES WAILES regularly inspecised. DUE
Tiuars, employees, and representatives of the Staies und EPA are
aul.huri.u:dll:; section e} to enter ond inapect ahy B lilics
where hirordous waztes are handled, too Tew {nspections are being
conducted to effectively monitor complignce with sotite C and ap-
plicable regulations. Ihgpections thot 49 sccur are conducked wmday
widely varyving State formulated criteria regarding the quelifice-
tiora of inapeciora aod the ecope of the inaperction.

Bubtitle L provides criminal penalties ler transporting waate ta
an unpermitted facility and for aubmittine falee infocmation in doc-
WLnrenks uired to be filed under lharﬁnt.. However, the siatule
prﬁmntl}'[?m not specifically addreess the criminal liakility of geh
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crators of hazardous waste who knowingly cause the waste to be
trans 1o an unpermitted facility. 1t also does not address ma-
terial omissions or the failore to file required reporta. Similarly,
where hazardows weate (9 kpowingly Lransported without a mani-
feat, there iz oo Sriminad hobiiity anless Lhe wraste iz subzequently
delivered o an unpsrmitted favility, Allbough most facilities are
eperalin Iﬁ.‘ under interim status permite, there 15 cwrrently no erimi-
nal liabdity for knewing viclations of such réquiréménts. Pertions
of the current "knowing endangerment” provisionas ere redundant
and unnecessarily restrictive.

Currant regulations allow hazerdons waetes to be exportzd from
the 1nited Stares with minimal notice o receiving countries.
There is currently ou requirement that receiving cauntoes be Tully
apprised of the nature of the shipmoent nor & reguinement thot they
consent to recaipt of the shipment.

Even with the phaseout of the small quanlity genarator sxemp-
tion, asizeable amounts of hezardous materials (rom euch gener-
atera, howsehold wastea, and illegal dumping are dispraed ol
in tpubicipal landflle. Cuerent criteria for aanitary landfills are
inedequate o deal with these Tocla To addition, thers s 8 need to
provide for better implementation of the open dumnping ban oand

[.%}rluied criteria for sanitary landfills,
g is & need for more complete end reliable data on hazard-
I|:-u5 wastea Facilities, sitea, and exposures b3 and effects from re
EASEY.

Section THE currently authgrizes guits to immediately reatrain
eny pergotl contributing to hahdling, stornge, treatment, tranapor-
tatizn o digposal of any solid waste or hezatdons woaete that may
present on imminent snd subalantisl endengerment 1o health o
the environment, Though the issue of inactive waste wites s hol &d-
dressed explicitly in section T, the Congrezs, moal courts and
avery administration which hae edminislered the Act has cop-
etrued the section to apply to auch aites. Motwithatanding en opin-
ion Fram the U.S. Court. of Appeaks for the Third Circait and sever-
al digteict court deciaions upholding the porernment’s poaition, two
district courta have recently ruled to the gontrary. Both cesea are
on appesl. The Adminigtration testified that clarifying languaga
amending setion TG wonld be helpful.

The Administroter is outhorieed by section THHE (o sue to abate
on endangerment whenever the ol o presenl hapdling, storage,
treatmenl, truosportalien, or dispesa] of any solid or bacardous
waste may present an imuoinent and substanlial cndongeoment
health or the envirenment. Thers & presently no tompareble ou-
thority for citizen euits. Ax exemnplied E}r tha Eu]:uarfund BX [T IECNDE,
the number of potential problem sites exceeds the Government’s
ability o take action sach time such sction is warranted. The prob-
lem ig primarily ane of in uiale resolrces.

The reported bill, the Selid Waste Disposal Act Amendnents of
1033, authorizes appropristione to carry put the purposes of the
Snlid Whaste dispasal Act. Several amendments with significant
pabicy implicationg are included to bring pppleimentation of the Act
cloger bo the origingl intant of the Congress. Twe wew and related
progrdim directinna ave included in the bill,
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Latd dispoga] of hazardous wastes has been the least expencive
and, thereiory, mosl widely uged method of mwapaging hazardous
wagte. It 8 undisputed thet the problems of the present are &
dirceb result of the dispozal prachices of the past. Unfortunately,
these practloes are continwimg, Partleularly troublesome are land-
hlls and aurface impoundments of highly toxic, mobile, peraistent
wogtes and wasted that have the potential to bicgecumulate. For
many wastes, alernative technologies exiel, curcently with excess
capacity. Where the capacity doas not exist it van be developed if a2
vigble market can be aasured.

These amendments veaflinn the Administators authenty b
prohibit land dieposal methods (het cannot be shown to be protec-
tive of humen health and the environment and direct the Adminia-
trator to uge that ovthority. Relianes on [ppd digpasal should be
minimized and land dis , particularly landfill and surfecs im-
poundrments, should be least favored method for managing hae-
ardnus westea,

Thess amundments slio recoguse that aafa dispael, stﬂm[%:-cgnd
lreatment opportunities are limiksd and thal the mest o ive
way o protect human bealth and the envircoment is W minimize
the opporlonities for cxposure by teducing or elimihoating the gen-
ergtion of harardous weate ss expediliously us posmible, Kather
than creating a rigorous regulatoey program, provisions are includ-
ed Lo encourage generator b volunbarily reduce the quantity and
tosaeity of ol wastes. The atnendments do not. authonze the EPA
or any other organizaticn or pereon to intrude inkto the production-
process or prodogtion decizigns of ndividual generators.

Taken a8 a whole, the reported bill empherizea ten conceplis.
Fimul, wherever fecsible, the generation of harsardous soete w b e
reduced or elimineted as expeditioualy as possible, Second, woste
thet is navertheless penerated should be treated, atorad, or dispased
of 60 48 t0 minitnize the present and futare threat 1o human health
and the covironment,

BertI0M-BY -SECTION ANALTAL

EHOET TTTLE

This Act may be cited as the Solid Waate Disposal Act Amend-
ments ot 1983,

AUTHORIEA TIONT

This sectison suthorizes aﬁmprlmiﬂnﬁ under section 200T70e0 of
the A2l a3 follows: B43,628, for fiscal yvear 1933; $45,WH,000 for
fiecal year 149F4: and 347 U00000] per fiscal year lor lsal years
106G, 196E, and 1357, The authorization under thia ssction inclodes
the funds for EPA 'z bosic program activities under the Ack, includ-
g regrulatory functions, permil processing, and enloroemeant
Appropriatiocna undar section $11a) of the Acl are suthorized as
Fullﬂmﬁagiﬁ,ﬂﬂﬂ_ﬂﬂﬂ for facal year 1993, JT000,000 for fikeal year
1954; $E0ANHIAHN for fiscal wear 12B6; and $o2 000 MM par fiscal
vear for fecal years 1935 and 1987, The authorizetion under this
section furds grantz o the Stakes for purposee of amsisting the
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Etates in the development wnd implementation of suthorized State
hazardogs waste programe.

EMALL QUANTITY CEMERATOFR RECGLLATIHIN AND ETUDY

The repotted bill udds o new subsection (bY L section SU02 of the
Solid Wasta Fispocal Act, closing out the edministrative exemption
of hazardona waste Mvom gmall quantity gemerators fepm regulotion
under gubtitle C. The amendment establishes roquirements for
natice to transporteras end disposers of such wasate and for proper
containerization of guch wastes, The Agency is required to conduct
a ptudy of wostes From generators of loss than 1,00 kiloprams
{2,200 ndsh per manth and to establish standerds under subtitls
" for those generalors.

The porpage of this amendment s to correct o current regulatory
excluglon from the subtitle C program that wes net contemplated
or mtended by the Congrese in enacting the 1976 Act. TTnder the
existing reguletions promulgated on May 1%, 1980, the Agency cons
ditionally excluded from hagardowe woaste conbrol most generstors
who geterabe less than 1,000 kil ms per month. As diecuseed in
the preamble to thoese rules, l.heoglziain:rn to establish ap exglugion
limit of 1,0 kilograma per month was pot based on o dewiled
evalieation of the rigks wsoraled with sxempling small quaniily
genermtor wested, but on considerstions of inistrative conven-
lenr, The Agency recogniced the need to repulate these emaller
quentity generators when it gtated in thet preamble chat it would
“initiate rulemaking within £ bo 3 vears 1o phase in expandad Sub-
title ¢ coverage of smull quontily genurators down o Lhose zenar
ating mor: than 100 kz/ me.™

It is questioneble whethar euch an excluzion s suthorized by the
Act, which requires all hrzardous waste 1o be regulaled to protect
humen health and the egvimnment. The Commities togistersd its
oppogition to the LOOG kilograrn per month exclusion when the reg-
wlations were originally promulgated in 19840, having earlier object-
«f W the prepasal fer & 104 kilogram per month exclugion. More
recant evidance confirms the valjdicy f those conoerng.

Ae a congequence of the exelugich, most genemtors have chowen
o manege these “small quantities” os conventional trash rather
thor o the hezardous waste which ther are. A survey of one
"emall quentity generetor’’ industry prowvided by the Chamber of
Commerce of the United States indicated that B percent of the
amell quentity generators in that induestoy placed their heeardoeus
waitg ifn amengdl their cenvantional solid wastes when they place
thigy wastes For eollaetion, As s direct result, thera have been &
#uriva of serivns accidents injuring unsuspecting trash collectors,
destroying thair vehiclea, and jecpardizing the pategeity of the sani-
tary landfilla which receive these wagkes. Tewlimeny indicated solid
wadte collectora are Aol beirg told whiweh harardout wasts e baing
iMaced for disposal. Hazardous westes bave been laken to zanitary
landfills where diepoeal of Ltheps waatea represents an unanticipat-
& enviranmental riak.

Om the basia of the most recent estimates availuble w the Com-
mitbee, &y much g3 15 mollion melrk tons per year of hezardous
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wadla from “smail Eluanti!}' generators” may be excluded from reg-
L[Iutiun l.II'Il.'].HI' subli

bill reaponds 0 this problem b bwo stages, Withln
270 da_-,-s afler enactmant, wveral minitmel requirerients ara plated
on hezardous waste from small quantity generalors, A mujor study
of auch westes s mandeted Ay well, to produce Intions more
Eﬁp]e‘t&]jf eliminating this regulatory exeluwaion by March 31
1486,

There is an immediate nesd 10 provide notice to traneporters,
treaters, storers, and 4dis e Of small quantities of hazardous
waste of what they are hendling or recwiving. Such notices will
enable the handlers of thooe wastos t6 properly manape them and
be swars of the dangers they present. Accordingly, Dew sechon
HMA(bK1) requires thut any off-site shipment of rdous waste
listad or identified under !-EIGtIIJ':I'.I. J thal is gencrated by a gensz-
ator whoe gonerates betwean 0 kilopreme and 2,0 lilograms of
harardous wasta in any calender month muat be Eﬂm:l‘.l:lpﬂ.l‘liEﬂ by s
copy of the Environmental Protecuion Agency's uniform hazardous
wasle manifest form ¢d by the génernter. This requirsment 6
intended to be asll-implementing and becomes effective 270 days
after anactment,

In wsing the unidorm hezardous waste manfest, amall quantity
ganarators are not being required to fill oul the entire formm but
only the lollowing information:

1. Name and address of the gensrator of the wasts;
Z, The Umntsd States Department of Traneportation [TAT)
ascriplion of the wasta (including the proper shipping bame,
zurs ¢lass, and identification number (UNSHNAL il applice-
tle}r or, if the DOT descniption of the wasla is not provided
under the npplicable IOT and EPA regulationg, the EFA iden-
tification number or 8 goncric deseription of the waste or a de-
scription of the wakte by hezatdous waste characleriatics,
3. The number end type of conleiners;
4 The quentity of sdate being trangparted; and
3. The name and sddresa of the facility derignated to receive
the waste.

Care kea beep taken in aszyring that there be no sxcessive
borden in the notificatinn uitements. Many harzardous wastas
are required to be subject to Hazardouws Materiala Traneports-
ticn Act. Thia provision allows compliznce with the wnitten notice
requirement onder that Act to satisfy the requirernents of this gec-
tion, Alternatively, a generator can ||:'!-|mt|f wesle in berms of
the EPA wentification number, a eacription of the waste
auch g “waste painl'' or “used an nu or merely by describing
the wasle in terms of jts hazardous wests characteristic. Unleas the
Administretor finds that sdditional vequirementa are necesaary to
prodect, human heslth mnd the epvirpnment, this ia the extent of
thwe resquiresd notice under this section. )

The Administrator is aethorized to apply this notice requirement
ta hazardous wante from generatsrs of levals of less than 100 kile-
g:'ama ¢t months In exercising this anthority, the Administrator in

gf ish 8 lower I:hrea]:]:uﬁfnr the new section MMBN 1 nolice
requ:rameut at thut level necessary bo prutect human headth snd
the envircnment.
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Mate of Lhe requitementa in this amendment ik intended nor
chuould e constried o Tinit the Agency's authorily to impose addi-
tisra] requirettants of acntely hozardous wasles or o lisl sddition-
al wastes pe poutely harardous waosies, Mew section SWEBNA) epe-
cifigally preserves the carrent tegulotions cegulatitg acwtely haz-
ardous wastes gemerated In quaptities of ope kilogrpm per tognth
OT TAOTE.

Mew section HOHNBNZHAY requires that generstors who generate
between 100 kilagrams and 1LOM kilograms of any hazardouws waste
identified under section 3001 on the basis of the characterialica of
ignicability, reactivity, or corrosivity, or licted under section 3041
place those wastes in euitable, sound, non-leaking containers when
they ara transportad off the premises on which generated. This Te-
guirement is effective 270 daye alter enactment. & suitable contain-
¢7 5 one that will not be edversely effccted when the bazardoua
waste in placed in the container tie., the waate will not be incom-
patible with the contuiner). The intent is thal the containegrs pre
venl spills or leakage. Such wotainers ws 3 gallon drums, il sound
And nondeaking, oould contain within (hom smaller sontoners
which may or may nol ke intact faabject 0 new section S, OF
courge, AnY cobialner dested appropriste [or brandporting porticw-
lar wastez ander EFPA regubatians applicable to other generalors
wiould be congidered switahle for sniall quantlty generators as well.
The smandment allows the generator and the tranaporter of such
waates to mutually 2 om the bype of contaimer or method of
handling to be ueed, Under the provisions of this bill, hazerdoons
waate ﬁantjﬁed an the baeis of the charactevistic ol exteaction pro-
cedure toxicity are not covered by chese container requirements.

Nuw seclion S0EXBHEXE; provides that until the Administretar
compleles the study snd repulations required by paragraph (THA)
and (B], or except oy required under Stata law, no amaell quantity
generator shall Fve sulijest bu additional manifestiog, recordketping,
of veporting requireinents beyond thess in EPA regulationg pror
mulgated prioe te Jannary 1, 983, The primary purose of this
providion B to limit Lhe typea of meguirements which may be im-

on emall quantity gencrators pending coroplatinn of the regu-
tions required by paregraph 7B

Porpgraph (3 of new section 3M2(b requires that until the spe-
cind small quantity generator regulations under paregraph LTHE)
into elfect, or unlil the fallback reguirements of paragraph (THC)
apply doe to a Meilure o meet the slatwtory deadline for publishing
these regulationg, all hazandous apete from small guantity genet.
atora can be dicposed of only in a (Acility which is peomitted, Li-
cenzed, or regictered by a State Lo manage musigipy] or indugtrial
solid waete Thie codifies the exigting regulatory requirement, ex-
cluding from sublitle C reculation only thaee emat] guantily gener-
oot wpskies which are disposed of in epproved facilities. There is no
delay in thy efferiive dala of this provision minée 1t conlinues the
furrent yeguiremen k.

Thia labpuage does not ollow these wagle Lo go b any municipel
or industrial dispraal fueeility, Dot only to ganitarey Iand'l‘{]]g or pfher
facilities that ere approved by the State to handle such wastes.
Under current law, facilities should corply with the sanitary
landfill criterie under subtitle I
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Mew section 3003(b1E) requirea the Agency to meadily the repula-
tions for gtorage facilities under section 2004 to allow amall quatti-
1y generatord 1o store (heir w:m-e unrsite itv tanks or contAiners for
up Lo LA days wi ﬂut a permil, [f the penerator must ship or heul
auch waste over two hundred road miles, amall quantity penerators
maY ELoTe waghen nn-s:t-e withouti & permit for up to 2Tl days, up W
a8 tlal accurululion of 6, IIH:I-[l h:lﬂgram& of hazardous waate.

Certain penurators may be leated long distances from the appro-
priate treatment storage, dispoeal or recycling facility, and the ad-
ditional time for etorage ann:lpmuuntlt} ufwaate that can be stored
withoot having to receive a petiit s mot aneeasonable. The longer
atnrage pericd provided by parageph O6F will allow che generntor
W coneslidate wasles inbo largur Ivads for shipmenl off the prems
ises, The period 2T daya for remote peneratora was chosen primar-
ily to eccommodats schoole and universitiea, which could accunu-
late wastes theowugh an Acsdemic year for B oaingle shipment. OfF
colrse, the more liberal AOT e requirementd alse tiean that o
gihgle shipment from e single “small quantily generetor” ¢ould
total §.MH) kiloprama, or 13.: gﬂ pounda=—-over § LonE.

Feragraph (THA) of new section S0020) requires the Administrg-
tor to condact & study, in cooperation with the States, of al] hagapd-
oug wiite genernled by amptl qu.untlt!g%;-mmmra. The study, o ba
submalted to Congress by Muarceh 31, 1 i5 tv include & cheracter
ization of the number and type of small quantity generatora, the
quantity and characteriatice of hazardous sraste gpenerated by such
generatars, State requirements applicable to such generators, the
wagte management practices weed by individual generators and by
indgatry clafees Lo manege sUth wastes, the potential costs of mmdi.
(viog Lthise pructices, any impact such mudifications will have on
treatment and dieposal facility capacity on a neticool scale, and
the threat presented to human kealth and the snvironment and
the emplovess of transporters and solid waste management facili-
ties posed by sucly hagardous wastes gr auch menagement practices,
The study i& alesx to coppider wheiker the containerization require-
ment of new aection IM2BKIY should e extended o wastes which
are identified ss hesardouws on the basis of lexicily or additional
choratteristivs which may be promuolgated by the Agency. The Ad
ministrator may reguire from such peneratora any informalion as
may be necessery to conduct the study. Thia statemment simply
clarifies thet the auchoritice of ssction M are availabla to the
Adminiatrator in conducting the study end develeping regulations
upder this suhaectio.

Thig arudy % already underway. I, however, jt proves difficult to
mmrn-]em by March 31, L35G, this should not be allowed bo delay the
url}mu guhun o rﬂtulﬁtmns Ly the stetutory desdline. More than

resently rogulote hazardoos wastis cxeluded Mcom suhti.
tle C rﬂgurahnm under the small quantity gensator deflmition. The
experisnce ol these 3ates should be a major fecus of this study.

'ﬁs basic standard of aubtitle C is the protection of human
health 8nd the environment. While the axposure of aome individ-
uale I:.u hﬂ.za.rdnua wasle from smmall quantity generatora cecers in e
primard tional satting, protection OFI: eir health is =till the
objoct o sul:ltlt ¢ C regulation. provision directs the Apeticy in
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condueting the study and prepenng repulations, to grve full consid-
eration to the nesd Lo proleet such employees

New gection Z00ALNTIR! requires the Adminswator, ne laler
than March 31, [966, to promulgule additional regulations undar
eectiona 2NKE, UM, 3004, mnd Mgi irc bazardous wiaste from smiall
quentity generators. These regulationg muat conthim such require
ments as are necessary o pratest haman bealth and the envimgn-
ment. The repulatory requireiahts can supplement thoge aztab.
lished by paragraphs {11 through (5 of thia new aubsection.

Meoy small quantity generators may be emall buginesaes that
may be adversely affected if the Tull set of subtitle 0 regulations
are required. There guantities of wasten rom amaller individoal
Eencrators may ceuse petential heron if they are improperly man-

ed. Given Eﬁ:‘mﬂe conciderations, the Agency shoald determine
whelher requitements for smell quantity generetors can ba varied
from these applicable to other gonerators while essuring protection
of ymnn health and the environment In particulsr, the Adminia-
trator should exsmine whether, becwwse ol the smualler amount of
waste inwaived, 1t 19 poesible bo simplily, reduce the frequency of, or
eliminate the exishing reporling ohd record keeping requirements
and atill provide sdequete pretection 9fF humun heslth and the en-
vironment. Distingtions may b mode (rom nequirementa for lurger
generators, and samong classes of gmall quantity genemtocs or of
wastes produced by them.

At the time the Agency promuolgates stapdards for smpll quanti
ty penerators under this new aubsection, notification wowld nokb ke
reyuired under section A%1{4et because the ney ia not listing or
identifying a hazardous waste under section J00L. However, in de
velobing such slandards, the Agency may, of course, use its au-
thorities under section 310 or M2 to require amall quantity -
eratprs to notify the Agendcy or obtain identification numbers if the
Agetey believea such requirementys sre necessary W proter humun
heplth and the anvimpnment.

The provigion directs the Adminiscrator in developing revised e
quirements ior amall guantity generetora o consider State require
menta applicable to zrmall quentity generatora. In the event the re-
quirements developed by the Agency are different then thocs State
regquirements, Lhe Administration must explzin ihe basia for those
differgnces. The putpise of this provision i to assure that the
Agency fully considers the States' experionce with small guantily
generatord In developing revised Federal regulotions under poras
graph {THE). Thus, where Stakes bove adopted slternetive regula.
tory approaches and Rrticuleted A rationale for their requoirements,
it 15 appropriate for the Agency beth to evalugte such approaches
and explain ite decision o im different requirements in Fader
ul mepulations, On the olher d, if States have simply adopted
E'A's cristing small quantity generntor reguletions for im f‘JTE
g{gpﬂml] by reference, i1y ool necessary to axhaustively anslyze

e requirements or o explain or 0 Justily dillerences belweon
State and Federa] meguirements.

While paragraph (THE! allows standards Mnr waste {rowm anonl
nquantity generators o vary from those for other generators wasie,
sUIme minimum reguirementa are epecified for smell quantity gan-
eralor waslie, The notice requirement of paragraph (1) i a mini-
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mum, a5 i3 the requirement for aaitable containers under para-
graph {2). [n addition, standards for amall quantity generetors
rayst alee provide that all treatment, aterage, and dispozal af kg
ardouws wrRbe generated rrmall quHIIti.tj'_FEI‘!E"I:‘a‘tﬂl‘ﬂ- must e Ak &
facility with a permit upder section 3005, This inclodes beth Tacili-
tieq chat have a gubtitie O permit igsued by either EPA or an oo
thorized State ar fEcilities with intertm gtatug, since incerim status
Fagilitiea are deemed to bave a permic under the language of seor
tion AME. Paragraph (THB)L however, authorizes the Admenistmtor
tn estallish a level of tatal generatinn of waste by & generator, not
tn exceed 100 kilograma per month of hazardovs wagts, which the
generator wonld be allowed to continue Bo manage At A fedcilidy
which & permitted, loeneed, o registeped by a State W hondle
auch waste (ie., a gobtitle D Facility], if the Administralor detor-
ntined thet auch practice will e adequate to prorect bumoen health
and the envirenment for that quantity of wasts. The Adminiatrator
may distinguish among clagaes or catagories of woartes in eotablish-
ing that level. Any wse of this authority sahould be op the bwic ol
the study of Emalr quantity generator waswes: a 100 kilogkam per
maotth cutofl fgr this requirement should net becone o geneml use.
Along with the reguirement that amell quantity geoerator wartes
o bo a subtitle C-permitted fagility, the Agency must promulgate
whatever sdditiens to the manifest reguirement are necessavy ko
enforce Ehe adequate di I facility requirement.

In the event the Administrator does not promulgete revised
amall quantity generator reguiremente by Barch 21, 1926, new sec-
ticn AFHBXTIC) provides that three requiremsnts (in addition to
those set forth in paragraph (1) and (2) and (2)A7 will automatical-
Iy go into effect. Firat, under subparagraph (CX1), efTective March
Bl?l, 1334, all emall quantity generetor waste from 8 genarslor pro-
duriog more than 1] kilograma in any month must ba treafod,
Btnrﬁ or dispoeed of at facilities with permits under section 5005
Aguin, Lthis phrase encompasees not only facilities which have ob-
tained individual paroats frem EPA for from en futhorized State
buk 2184 those with intarim stolus.

Seeond, wlse elfechive March 31, 1986, generalors sublect t auke
paragraph (CHY) magt begin filing manidefl sxception reports, Al
though only twice a year. These teports showld be filed with EPA
in non-puthgrized Siatea and with the appropriate State agency in
acthorized Statea, Himilarly, the contenta of the veports ahould he
coverned by Federal law in unauthorized States and State law in
authorized States.

Finally, the panerator muat in retaining a copy of the mani-
fest form which has been signed by the desymaled Tucility, Conyist-
znt with EPA regulalions, thie copy muat ba kept for at leegst thrue
yoars [tom the dote the waste shipmenl way sccepted by the initial
tranEporter,

The Admipigtrator W expected to promutgate small qu&ntit';.f EFJ?
erftor regulationa under paragraph (7B by Merch 41, 1586, The
Agency should seek whetever regources are nece to allew it to
complete this trek and the others established by thie legislation.
After soch regulations are premulgated s required by March d1,
19E4G, the requirements of peragraph (1} will ramain in ffedt o au-
thoriced Stales an 2 Federal requiremsnt unlil such bime e the

ADDO093



Case: 18-5115 Document: 30 Filed: 03/28/2018 Page: 168
17

States adupt reguletions equivalent to EPA’s and those repulationk
gra eppraved by EFPA er sectipn JODEL). Sinvilarly, if the Ad-
ministrator fails to mest the Barch 41, 1986, deadline and the re-
guirements of parpgraph (TAC) go into effect autorvatically, the re-
guirerents of parsgraph (1Y and this subperagraph shall temain in
effect in eoch authorized Stote untid such time os the Hete beoes
rigulations equivalent to those ultimatsly develeped by lhe Admin-
istrator under parsgraph VXH) and those State regulalions are au-
thorized by EPA undet section diiiHb: The requirements of para-
graph (TXC] are not an indication of what 8 adequets t3 protect
human health and the envirenment under paragraph (THBY. Rather
they are requiretments of & minimum nature intended to provide
gome probection ao an interin basin until the paragraph (THB) rep-
ulationa are pramulgated.

The first new requirements of new section 300201 cotme ko
effect 270 days ofter enoctment. This period prior to Bmplemento-
tintl 9 necesgary Lo adRupe Sulficient tieme for smal]l quantity genes
atora W become gware of and prepace for their responslbilities
ubder thig providian.

T thig end, under parograph (THEB] the Adminigtrator i9 alse pes
quired o widertake ctivitied 0 inform and educate small quantity
generaters of their responsibililics Sine: maoy small quantily gen-
eraborg are amall businesses, they may not be pware of thoir legal

?cnmhlhn&s unleRs the Agency m an &lToct 10 inform them.

nle amall guantily g‘cncmmm are adviaed of Lheir responaibili-
l::-', any of themn will not comply with the rules. Thus, the Agency
i3 requured to nform them o 1.E|rir responsibilities, o the extent
poaible, to help peoure complionee, In deing so, the Agenty should
continue wWorking ¢lesely with the appropriste trede aseociations
Ard crpde presa W0 Inform smaodl quan ity eratocd. In addition,
the Agency mey aler find i helphud @ held public meetings, sen-
nare ot workshops s another mcons to odvise small quantity gen-
eratara of their respansibilities

LANTY DTRPOEAL TIMITATIONS

Thie section armetds gectipn 200 al the Act and establishes a
program to reduce gignificantly cuvrend depetidence ot land dispaos-
al aa & wagte management practice by prohibiting the lend disposal
of certein hazardous wastes. Thia program 8 based upon a finding
that land diapoasl in general is tl!:z desireble form of waste
manggement becauss of the problema mesociated with ssauring
leng-term containment of hazardous wastea. Therefore, in order to
avoud substantial risk to human health and the envireoment, rali-
ance on land disposal should be minimized end land disposal of
hazardous westes, particularly in landfills and surface impowrd-
meats, should be the lesst favored methed for menaging harardous
wasle, Where treatment and recovery optiona are or will became
available, thera is na reescn o accept the residual riek associated
with land dispesal lecilities, even those meeting etate-of-the-art
slandardas.

Bused upon these findings, new seclion 3004(b) directs the Ad-
ministreter to promulgate regulations prohibiting the lend disposal
of hazardous wasles, except for thase waate snd land disposal

ADDO09%4



Case: 18-5115 Document: 30 Filed: 03/28/2018 Page: 169

14

toethed combinations that tha Administrator determines will be
protective of humen health and the anvironment The section im-
pogea on the Administralor 8 stringent stenderd for determining
that the continued land dispasal of certain wasles 8 sdvisable, The
preaumpticn will be againat land disposal a5 & weste management
technigue.

A ban on one ur ]II.I:II!'B methods of lend disposal fer a specilied
waste doea not necesaarily meen that all metheds of land dieposal
of that waste must be prohibited For example, a particular hazard-
ous waste might be prohibited from disposal in 2 surface impound-
ment or landhill but oot from disposal in an inpectien well. Similar-
Iy, lend treatmenl may be an tabla disposal methed for those
hazardous wastes which can be bi or iransformad directly
ﬂwthe land treatment process o, if rdous constituents remain

land treatment, where the hazardous constituents can be im-
mubdlized,

This scheme requires 8 two-step assessment,. The fist step in-
vilvea an examination of the inherenl characterisbics of o waatc,
Ducing this step, the Adminigtrator shell conslder the pormistencs,
toivity, mobility, und propenaity 1o biwsccumulate of & partitular
hozardous waste or toxie ¢onstituents 1n the wasie and the poben
tigl effect of the waste on the integrity of coptainmeant mechanigms
(guch i cley or symibetic linem or the Tabric of an ingectien well or
on injoction zonel, IF 8 woate ¢ontoine gignificont concenbretions of
ote o mire hazardous copstituents thal ore highly toxic, highly
micdile, or have & strong propensity o bicscoumlate, step one of
the assesarment resulty in & preswmptivn that land dis of that
specilic wagte will be prabibited

For each waste, these charvacterictics onuld he reviewsd separate
ly ot in combination. For example, a particular waste or conetitu-
ent may be o extremely toxic thet the waate is a candidate for &
ban on that bagis elome. Another waste may be epprupriats fur a
ban based on 8 combination of factors, for example becoause it is
h]g’ toxic and mobile, Aleo, & weste may not be mobile or toxie

I:lut muld render vlher wustes more bexic or mobile, (hag it

"1?]’1 printe to bun such a wuste,

E h m:mstrat{rr shiall nlsr consider concenirntions of waate
congeiclen s when mpviewing a particnlar waste €ype. The ooncen-
tration levels that are "signifcent” will, of couwrse, dilffer for var-
jous constituents. The Administretar wmay egteblieh "concentration
limits"™ lor westa conatiteents and then ban the land dispoeal of
wiktes which contain thess constituenis in excess of the stated con-
cemntration limita.

Step two of the assessment involves a considération aof wastes
identilisd in I!-'l-E]:I vne in combmation with the wariows tend :I:'iajjmﬂ-ﬂ]
techoologies, A preaumption e prohebilion of & woste mgde in
shep dme mn;l,' bwe overcome with respect by f particolar eethod of
land dispeagel if the Adminigtrator determines that the particular
metliod of land dizpogal of guch waste will be protective of humen
health and the environment. This detarmination may be made il
the Administration finds, to & reascnable degree of certainty, Lhat
oo migration of the highly mabile, highly toxic, or highly biopgcu.
mulative constituents will accur (rom the diepossl undt. or inpection
zone, for v Jung as Lhe wusila remuins hazardous,
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Interested members of the regulated Covpmunity may domons
atrace that a method of land dispossl w1l be probective of humon
health and the ehvironment becouse there will be oo migrotion lor
g% long ne the waste remains hazardous. The wirement for an
gpplicativn by Bo “intarested peraon” i ino ed to place the
burden on the applicant ov industey te prove that a specified waste
can be aafely contained in p perticular type of individual disposal
unit or injection 2ne. Thig demovacration could ke mede either by
sh individual applicant for o pacticalar Facility, or altensatively, it
could be mode lor a closs of Maslities with like conloinment mecha.
nizms and naturel hydregeological conditione. Such a demoneten-
tion could be made by a State with en approved underground injec-
tion control pregram, for injectign welle under auch program which
reet the test of mew section IMBENZYE This 9 a limited variance,
requiring the npplicunt Lo sustain 1the burden of meeting this atand-
ord withaut the wse of artificial barriers such o= liners. Aotaficisl
burriers ¢annot provide the essurandes feceesary to meet the
etanderd.

Protection of human health and the environment requires a
demonetration that the dispogal practice in queation provide a “‘rea-
gonable degree ol certaincy™ that the waste can nob escAape to cRuee
damage to human health of the environment, Wasten chemicatly
decompose in 8 lond diepesal fecility, although often thas decompe-
gition octllrs veary slowly stroiching over conturies The Admanls-
tratur is requi to find that the nature of the fecilily and the
wasts will assure that migration of the wastes will not occur while
the wagtes atill retain their harardeous characterigtics in such =
way that woold present any threst to human health and the envi-
romiment. Absent such & fipding the wpete i guestion & to be
banned firgrm thak 1y m‘ disposl Tr determinlng appropriate con-
Nuement from whie mig'mt'u.:n ghall nt be allowed o ocour, Lhe
torms disposal unit or injection zonts should be construed not i
terms of Lhe property vwaership bat in terma of the overall envi-
ronmental integTity of the disposal practice, kesping in mind, in
perticular, the potantial for contamination of groundwater or sar-
face water resaurced. Injection of hazardous wastes into deep wells
allow diepersion of these waawes in a defined strata deep beneath
the aurfare in & pattern totally without vegard teo the land owner-
ghip nf the aurface above. The digpeaal practice must be viewed in
erd of its enviroremental and human health ¢ongequences and
oszire that, 1o a reesotnble degree of cortainly, no migration of
hozvrdous constitbents can eocue For s long as the wistes rameit
huwcardoue, The phrase "reasensble degres of cerlamily” B iolended
to diecount only the unpredictable fulure events, Certait geologic
events euch =a serthquakes and foods, the likelihood of which can
be predicted, should ba considered by the Administrator when de-
termining if migration will oocur.

If the Agency reviews a particular wasts and finds thet it does
not raeet the step one criteria, of iF EPA detarmines that a prohibi-
Lion is fot warranted for certain methods of land disposal, it muwat
publizh the baeis for that determination in the Federal Regiolor,
Thus, each tirme the Afen:_v finds thal a waste should not be p
Libited fromn some or al] methoda of land dispeaals, it noust publish

ADDO096



Case: 18-5115 Document: 30 Filed: 03/28/2018 Page: 171
16

an explarnation of why those methads of land disposal are protec
tive of hurman health and the envirgument.
hesa are several key erms used in the step one ptandard for
prehibiting waates. Theae terma are “significant concentrations of
hazardons constituentz,” “highly taxic, “highly mechile,” and "a
strong propensily Lo bioaccumulate.” Because of their highly tach-
nature, definitivn of these et b Left te the Agency. Howey-
“er, the word “highly” or "strong” should oot b read o Be unduly
restrictive. Land dispesal e nod spprepriate for many waates, par-
ticularly wedates eontaining hezardous constituenta mgmf'cant.]}' in
excess of existing ambient standards. The Apency may set up a
renking eystem for sealgming priorities to waates haged on thegae
characteriatica and then detertoine Lhe sppropniaste cul-olT point for
determining which westes are candidates for prohibition. Alierma-
tively, EFA could develop a set of characterigtic teasts for toxwcity,
mohility, and propensity to bigaccumulate, similar to the charecter-
imtic edta pow used (o determine whether 8 waste 1s hagardous
These charecteriatic bestes would be used for determanlng which
waales are candidates for land diapesal prohibitions.

A key term for step two, “injection zene'' has en existing usage
in the underground jnjection control program under the Sale
Drinking Water Act. Its meaning hete iy intehded to Be aame of
dafined in 40 CFR Farl 146.3.

Treved et adetdorrria

Treatment of hazardous wagtes will sornetimes result in resideals
that must be land dieposed. Therefore, in combination with promul-
gation of rulea prohibiting one or more methods of land diaposal of
a hazardous waste, the Administmtor is directed b0 promulgats
regulations establigtilng what would ewsntially be "pretrestnoent
dtandards’ o hasurdows weslss prior to olluwing land disposal.
These pretreatment standerds are essantial to implemenling & sUd-
texaful program of land dispraal prohibitions.

For example, for a highly mebile weate, the Administrator could
allow land dispogal il the waste were stabilized 50 a8 to reduce ila
mobility. This type of gtandard onald be expressged in varions wave.
It could be stated a3 a4 measure of the reduced mobility that st
be pchiewved, or as the type of pretreatment that must be updectak-
en prior bo land die 1, or 86 o moaximum cenéentration of the
wakle conatituents which ¢ontnbute to the warte's moblity, In the
lutter case, this determination would be made in conjunciion with
the detarmination of significant concentrations in step cne,

A requirement for treatment of hazardous constituents under
other atatutes is ansther fector that may be congidered. For exam-
ple, the Administvator ghould impose, ae & condition of land dispas-
al, a treetment requirement that 9 conguwtent with categorical pre-
treatment standacds requirad pucsvant to the Clean Water Act In-
crepged regulation under the Solid Wasle Iisposal Act should com-
pletnant and meipriacally re-enforce rogulations wnder the Clean
Woatar and Clean Air Acts, 1t makes liktle sensa o lenprove oF ac-
celerate regulutione under these statutas only te have enviroomens
to] goals Mcuwetrated by leopholes allowing less stringent treatment
utsder the S3old Wasle Diapioaal Act.
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There are certain hazardeus wastes with conatituents (e.g., some
heavy metals) that are highly toxic or bicaccumulative which
cananot be transformed to 8 less hezardona chemical form through
treatment. [n these cepes it would be preferable to recover these
congtituents. Whers recovery is not tachnologically fezaible, howe.
er, such weates should be trosted w=ing the beel availuble el
m&n‘r. technologies (eg, stobilization or fxatieny Lo imnebilize the

hly toxic ar binacturnulative conutitients prinr to 1and dispraat.

Iﬁ‘]:us dilulivn of wasles by the addition of other harardous wastes
or any Sther molerialy duong weaste hapdling, tranaportation.
treatment, ot storoge 8 anf an acceptable method of treatment 1o
reduce the concentration of hazardous congtituents {:rnlir dilution
which occurs as a nortoal part of the procesa that resulte in the
waate can be taken inko potount in establishing concentration
levels.

Behedile

Pnragrtﬁ;m (3, ['i]- a.nd (6) ol new section 3MMh]l contain sched-
ules for th hasse of the program for meking determina-
tione as to wh.wh wast.es to prohibit from which land dispesal meth-
ods. The Agency has Etar.erm hearings Lhat it plans inilially Lo
review diexin-containing hazardoue wastes and apent solvent ims
ardous wastes numbe Fog1, P02, Foid, F004, and FIHES in regu-
lativne prumulgated pursuant to sseclivn 01 {40 CF.R, 26141
Therefore, these wasies hove beon selectid to be toviewed Mgt The
Agency is diroeted to determine by July 1, 1335, if prohibitions of
gne or more melhods of land disposal of thefe wasles 8 appropri-

fle

Paragraph (5 containg a lint of hazardous wastes the Administra-
tor must review, within 32 months of enactment, end cansider for
land dispoaal hibition. These hezardons wastes and cified
concentration levels were selected primaridy because the te ol
California has n:um:lufte-:l a rulemslungghrc:edurﬂ and begun imple-
menting restrictions on these wastes epecified concentrobion
lovels—10,H0 times tha Intsrim Primary Donking Water Stand.
ards—are B comservative starting point for the analyeis. These
woaites at lhese onecntrations cheatly meoet the “highly toxic
peandarl. The apecified concentrmtinng are pob ntended to be bind-
ing oh the Agency. Indead, the AdminEevator may Aubatitule mers
stringent gongentration levels for the levels gpecified in paragraph
(5.

The Administrator may, in reviewing particular wastea on this
liat, determine that some aubsak of a listed waste such as haloge
nated nic v.':l:lm unl:ls should be prohibited from certain loorme
of land ile viher sxumples of 8 ponerelly listed category
e AppIopriats far lend disposal.

The gchedule for the third phase of the program 18 eontained in
paregraph (). This paragreph dicects the Administrotor to publish
withiy L2 months of enectrnent e achedule for veviewing all hazard
ous wastag listed pnder saction d001. Fer the pu of seclion
002, the isguance ol the schedule ia & mends aty. This eched:
ule must provide for review and determination of whether or not W
prolubit land diepossal of onedthird of all listad wastes within 32
months of snpclment, twosthirds of all listed wegles within 42

ADDO098



Case: 18-5115 Document: 30 Filed: 03/28/2018 Page: 173
1R

monthe of enaetment, ond all Hsted waates within 52 ponths of en-
aclment. Even il the schedule is iesited lote, these deadlines e
binding, The wastes slready coverod in prragraph (4} aball ool be
intluded as part of this schedule. Any new wastes lisled after one
aciment musal be reviewed shd & determinabion of whether or oot
to subject them ta 8 lond dispesal probubition must be mode within
8% manthe after their heting. In uﬁd:it'mn. within &2 months of en-
actment, the Administrator must determine whether or not to pos
hibit the land dieposal of hezardous wagtcs identificd by any toxic-
ity charecteristic. Thim includes the esmsting extraction procedurs
toxicity characteristic or revisione 12 ile a5 well as any additional
toxicity charactarialics that may ba developed by the Age pTiOT
to that time, including any tﬁar&cltnstma developed ugﬂér tha
amendments containad aleewhers in thie bl

In making these daterminmations, the Agency should net start
from the pounl of having to justify Lhe imposition of a lund disposal
realriction. The presumption is that lond disposal = the feast pre-
ferred management method. This mekes the néy's disasion Far
simpler than if the Act were neatral sa to different management
oplione. The Agency should ool atart from en assumption that it
toust. begin a new ragearch elfort or regulalory enalysis belore any
determinativns can be made, There is an :infgrmuti'n:rn base at the

resent time to in to make 1the phaced determinations required

¥ this seclion. This includes Lhe information frem the years of
work EPA snd othera have devoted to developing a degree of
hoazard syetem and the extensive analysis on jand dispisal, inelud-
ing research and development oo the effects of wastes vn diffurent
lincrs and the behavior of wostes when placed in the ground, as
well as the work done by Lhe State of Calllornia. The Agency
should alsa ulilize its dala on incidents of growndwater conlaming-
tinh from haeardous wastes, and wastiw found 0 sites o Lhe Ma-
tlanad Priority List.

Effeltve date of profifitunes

A protubition af o or mwre metheds of Jand disposal of & gpeci-
fied hazardeus weste shall be effective immediately upon promul-
Eation unleas the Adminisitator determines thet thers does oot
erist adequate alternative treatment, recovery of disposal capacity
which is pretective of humean health and the envizonment. The pro-
hibitiona should po into effect immediately upon promulpation
whenever and wherever peasible. The Apency should expend every
eifort to assure that uneafe practices are terminaled as quickly as

ibla. Thes pu of new asction 4B i W essuce thal sul-
icicnt capocity for altarmattve treatment, recovery or dlaposal i3
aviilable bo pecomooodata the whastes affected by o prohibition, Thig
provision allows the Administretor e grand g geteral Deo-year ex-
tenion of the prohibition deadline il li&casaaﬁr to aszure the avail-
abdlity of alternptive treatment, recovery or dispear] capeciky. Ad-
ditionally, the alternative capecity must be determived to be pro-
tective af human heelth and the enviconment. The availability of
adequate gtorage ¢apacily feither in or oo the land or in tanks and
containers) ia not en acceptable altermative capacity lor the pur-
Ec:e of determining whether to establish an early effective date,
ther, alternative capacity must be for the treatmenl, recovery
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{including legitimate use, re-use, and recyeling). or disposal of the
waste,

{laima of inadequete capacity can become s "EE]F-[ulﬂlIinﬁ
prophecy’” if the regulated commuonity believes Lhal fund dispea
deadlinea will normally be axtendead and thalb immedmats anvest-
ment in devalopment of elternative capacity will be premature and
econamically non-productive. Extencicns based on copscity shact-
fedla should ke i:LFrB»quenﬂ;.r grantad. Given condistent regulatory
and econemic incentives, adequate capacily will te quickly devel-

The avaiiable capacity determination iv L be dane on e national
basis. Cilherwisy, differant regione of the countey would be receiv-
ing varying degrees of protection and cowld be uaed as demping
grounds for Lhe rest of the country. In addition to creating “pollu-
tion havens'’. un allempt 10 regionsllse capacity coneiderations
would plove industries within regions subject to the prohibition at
a compefitive diaadvantage. Furtheemore, regionalization would
gonerale the kimd of slffulfilling capacity shortfalle discussed
ghovie A madipgwide pwailability ef capecity approach might neces-
aitote the transportatinn of wastes to treatment facilities over sig-
nilicant distances; however, this kind of waste trenaportation is oo
cUtring today. With the elimination of cheap, unaafe land diaposal
alternativer, treatment capacity and inexpensive “milk run'' atyle
collection setvices will develep to mwet regional demande.

In order ta encourage the lopment end construstion of alter-
native caparity, the elfective date of prohibitions should ool extend
beyond twa years aneirt in narrowly defined sictumatunces. There
fore, extensions be:iz:la an affective date established by the Admine
istrater may only be grantad on B cameby-cuse basis [or one year
and renceable for no more than one edditivnnl year (ie, a mari-
mum of 1wo woars total), whers an applicant demongtrates to the
Administrator thel there s o b:i;nd:inf coatractus] commitment to
conabruct of obtharwise provide such pliernative cepacity but dus to
circumacances bevand the cantrl of the applicant, such alternative
capacity cannot veasonably be made a\rn.ilnEle by the affective data,
This ?rm'iai:-n is intended only t3 accommodats those making =
Eﬂﬂd aith effort to mest the a ive date but who are unuble to

2 a3 due 13 circumatances beyond fheir contral,

The Administrator should use thin disereticon sparingly and only
in cases of an extraordinery nature, I e nol intended that & genet-
ating wndustry, for example, could b pllewed to coptinue to have
its wasles dlwposed of 1n an atherwise prohibited manoer anlelymttril
binding iteelf to weing & Reiliy which has not been conatmucted.
Thug whes an alternate technology' facility ia operating at less
than marximwm capacity, the Administrator should determine that
alternative capacity i3 eveileble whether or not an individual s¢om-
Fani apgl:.ring for an extension is conetructiog s own alternatlve
acility. In snch casss, the company should be reguired to wse Fhe
available alternative capacity until such Lime o3 s own capacity
has been omstricled ang parmitied.

Adifttima ! coredet oS

It order to assure timely and consistent application of the pro-
grum: of land disposal litnitations, serme additional conditions have
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baan included in paragraphs () and (9] of new section JMMIB). New
wrtion WdhrAKA) addresses the concern chat hazardous wastes
placed in treptment or storage surfaee jmpoundments comply with
al lepgt mindyyim stendards to protect humen health apd the eavi-
r amenl. Under this provision, & hazardows saste prohibited (mom
dispomia] iy & surfece impowndment may be treated or stored 1n e
aurfeee [mponndment only il the imlfl)_loundment hag at leadl one
liner, (Bescause of new section S00MCA, this principally deals with ex-
eting impouwndmenty.) The nequiretnents of this section &re o mini-
mum ahd do ot necessarlly meet the Agency’s rﬂspunsibllirts Lo
pxaure ithat the storage or breelment of the prohibited hocerdous
wigle 16 ptotective of human health and the énvironment. Speeidl
cilly, the refarence bo “at lepst gne liner™ i thig secthon 8 intond:
ed b0 mean o linst of Uhe type callad for in 40 CFR 264, The Axendy
hat deftned & liner to mean any barrier which resteicts the migrie
tion of & waste from the dieposal 2one, A booee interpretation of
this laopuspe could mean Lhal ir sefe, ]li%lli_'r‘ perinealle s0ils could
b interpreted to tonstilute a ''llnec™ use ever these woils
would “restrict” the movemenl of wustes into groundwoter, Such
an interpretation, however, w unocceptable, The intent & to fe-
quira at t & aingle liner sither of & syntheti or nalural meteri
al with a vury low permowability such as thil callsd for in the July
26, 1362, regulations, The Adminisiralor may mmpos: addifional re-
ghirements on such impoundmenty ws may be mecesgary to alimi-
oate or rumimize the polenliod Bor wasle migralion.

Under new scchivn SOLHEENE) placement of hazard;ua wastes in
& anrface impourdment of woste pile for more than gix monthes is
10 be reguleled as disposal, whether the ostengible purposs is for
treatment ahd slorage or Jor disposel. Many surface impoundments
and waste piles bave boan desighnted a8 long-term “storage” rather
thar “divpoesal” facilities, althvugh they have indistinguishable en-
vironental confequences. Thus, in pew seccion 2004bNE), only
ghort-tarmn gtorage of up W six montha or Ereatment performesd
within that same time period aveids beipe defined as disposal. Haz
ardous wagtes may oot ﬁ- circulated during a six month period in a
surfare impoundment facility where the liner mey become oone
taméinated with the waste. In such cases the Apency shell uine
the facility operator to remove that contaminated poriion of the
liner within six montha or disconlinue use of the aurface iImpowd-
ment for star or treatmant.

Ap an overall strategy under parsgraph [5), the Agency should
encrurage opetatora of unlined fucilities 19 drain and retrolit theae
fivalities na quickly ns economicully foasible. This paragraph is in-
tended to prevent the dse of upllned facilicies ar Facilities whose
lingre mey become contaminated with hazardous wastes from re-
maiting it operation gnd receving guch westes.

Paragraph (M containg certain restrictiona that apply if the Ad-
miniekeakor faila to promulgate regulations ing waestes re-
ferred to in paragrapha (4} idisxin-conteining hazardous westas and
apent gofvent hazardons wastes nombered 1, P2, P03, Fylg,
and FO05} and (5} (the list of waslea adopted From the Calilerniz
Erl:ngram]. 1f the Adminiotrator (ails to detérmine whether & kand

isposal prohibition is warranted for these wanley H the specified
deadline (hy July 1, 1985, for paragraph (4} and by the date thirty-
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two monthy from the date of enactment For paragraph (54, then be-
ginrung rot later than s mmonlhe efler these dlines, such
waetea may be diapesed of i & landfill or a =aurfece impoundment
only if the wnit © in comppliate with the [‘l‘_]il:il;l'tmﬁ-‘i'ltﬂ of section
SMAEN 1Y, 8z added :"iﬂ these amendmente. t Bectiod requires
that new or expanded landflle apd cueface impoundments are at
least double-lined and heve a leachate collection ayatem above (in
the ceee of landfilla) and bedwesn auch liners or the facility
awner or aperator demonstrates that alternative design and operat-
ing practices, r with locational characteristica, will pravent
the migration of hazardous constituents ints pround-water ar sur-
face water at least as effertively as such linere and lsachats colloc-
tion lems would st the saroe location. In edditivn, auch units
must be monitarin undweater, consistent with the provisions of
new secticn 3“3-4{If'ﬁ;;5e requirements remsin in #ffecl until sueh
time uy Lhe Adminisirator mukes 8 determination thot w prohibi
tivn of land dieposal of these wastes 1o pot warcanted. Thie provie
gion 14 intended to provide temporary protection againat the migea-
ton of particularly Jda aug wagles, However, it shoold pot be
conmideted & subatitute [oc the land dis I prohibitions intended
by thia section. The Agepcy is expec and required to mest its
atatutary deadlines.

The requirements of paragreph (5 do mot epply t0 contamipated
8oil and dabria from the cleanup or removel of any relesss of 6 hae-
erdous substance, even if that adl or debris would ctherwisa iall
within one of the categories ol waste referred to in paragraphe (4)
gnd |3} This sxceptitn wae iocluded to assure that lﬁ?: :f:m-up of
contarmitinted aites wnder Lhe Comprehensive Environmentsl Re-
pponee, Comnensation und Lmmlxlity Act of 1950 (CERCLA) (Fublic
Livw D6-510) ape cemova] ond remediel actiony ond ¢lean-ups un-
devtaken parsunnit to anlers igaued gnder section TG of the Act
and section 106G of CERCLA rould proceed in an orderly Fashion.

A guestion was raised during the Committee's consideration of
thic bill s t> whether the restrictions on land dispoazl contained
in this merlion are intended to epply to uranivm or therinm tail-
inga subjeit te regulotion uoder the “Uranium Mill Teilings Radi-
ation Control Act of 19787 {LIMTRCA), a8 amended. This saction g
ook intended o alfect the stalutory program that has been otab-
lished by Covgress v UMTRCA, a3 atnended. Under section
1004(2TH of the Solid Waste 1Haposal Act. “solid waate' (the delini-
tion on which "harardoue waste™ is based) excludes “source, ial
nuclear, or byproduct material as defined by the Atomic E]‘IEIEE
Act”. Seetion Tle of the Atamic Energy Art, a8 amended, definis
“byproduct muterial” 1o include uraniom snd Chooium Toilings Acs
u:urrﬁrnilz.r. Yraniwm and therivm tailings se nol hazardows west
subpect to the restrictiops ob laed dupesal conteingd in new saction
JHl4(b). Reguirements under rection Bd and 275 of the Atomic
Enevgy Act sre to assure the protection of human heelth and the
environment, and need net comply with the special provieicns of
new seotion HH4BE of the Sclid Waxte Disposal Act,

Lagreeida el dorddfrla

A pew rubsection () id being added bo rectinm 3 b requlre the
Agency o promolpate Mgl regulations whick panimize the diapos-
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al of liguid hazardous wasta in landfills. The Apency currently reg-
ulates Tiguid waste in two ferms: (1) bulk liquids end (2] ¢ontainer-
ized liquide feg., 56 ?a!- drums containing liquida). Containerized
liguids arg of particuler concern because metal druma vltimataly,
b svee wnpredictable time, decay. I the drame colla ar leak
afler the post-rloaure oopre permd gignificant uncontrolled relaaces
and subsidence of the pover could peeur at 4 time when the lea-
shote eollection end removal systam 8 oo longer operated, the
ground woter mey no longer be rputinely wonitored, and the Mnal
grver IR np longer maintained. Bulk liguwid bazardous wastes in
landftlls ane also of concern becages wastes jiy liquid form ave vela-
tively mohile, landill liners can be damaged during placement of
whates, and hydrostatic pressures increrse the likelihowd of les-
chate escaping. Allernative techuglogies are available to deliquify
wastes prics tor Jisposal in a landbll. Thersfore, the Ageney ig di-
rected to prohibit bulk liquid hazardous srastes and minimize oon-
tainerized liquids in landfitle.

Liguid wastes meang both “liguids" in the conventional senss of
the tarm {i.e., the state of macter in which & substance exhibits a
charactervistic readinegs to flow, little or no tendency to diaperse,
and relatively high incompresaibility) and the free flowing or ﬂ!;:juid
thmn of sludgea that rem:h] separates under pravitational forces.

e latter meaning E ustely refera to as “fres liquids"
which is defined in 40 LFR bb% 0 as ''liquids which readily seps-
rate from the solid portion of a wagte under ambisnl temperature
and pressure.’’ The current hazardous weste landfill regulations
Frumulgate-:l by EP'A use the term “freestanding quu'ld" a3 wull as
“fret: liguids” which EFA dascribes in the preamble (47 FR 12517,
March &2, 19%22) s ”‘th-l:lEE {llquuis,l that form distinct pools or
lave:td within a contamoer.” Thus, “frssstanding liggued” w 8 anbaet
of "liguid" and “fres liguds'' and, itherefore, 15 overed by these
twg terms.

The Agency & currently evalypting two Lest. protocnlq it ie desvel-
oping to defing the term “Meee Liquids™ & palet filter test end an
inclined plane teat. Becanse of the technical aspects of this, the
Agency is authorized, in promulgabing ita final reguletion urnder
this subsection, to define what i3 eant by liquida and free liguids,
and to Elpeclf_'.' any Eeet protecala the Agency deems sppropriate.
The tarm “minimize'’ ia uaed in the amendment to give Lha noy
the flexibility 1o develop a test end rule that restricls or limile
liyuid hazardows waste or free liquide, wet 15 prachicel bolh to
achieve and o ressurs for comphance determinations (ng wae iz
received and disgposed of during inspectional This fexibility @ not
intended by give auvlbodly wo allow significont quantities ol Bguid
harardous wastes tn he disposed of in Jandfills. Rether, it i3 inkend-
ed to allow the Agency to deal from a practical standpoint with
very emall quentities of liguid erastee and with difficult erastee
[e.r., #Elatinous wastes end aludges with high moisture cootent but
little free flowing meisture under gravitational forcee)

An discussed previously, the goal of m:in.lmizimiI liguids s Lo
reduce Lhe potantial migralion end leschobility of hozardows con-
stitvents, apd che potenbal for subsidencs. To this end, the pre-
ferred treatment melbods Are decppling oe deliquifying (vig centri-
fuge. vecoum drums or conveyor, or flber presses, ece), and mixing
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wilh agenta (e, bentonitea and chewncn]l reagents) that resull o a
meterial that Erondes structural stability ns well o2 removel of
“froe liquids, " acceptable mixing agents include sowdust, munic-
ipal waale, shredded paper. and other absorbent materials thiat big
ade, and thereby collapse and velease free liguids. Also ube-
ceptable are absorbent materiels that have apompge-like behasdor,
ie., that absoch liguids but readily release them apein under pres-
gure (3 may be ex in a landfill}, such ac sawdust, fly as
chrooded paper, and certain vermiculites. Such meterials alan ten
ta produse (reestanding liquids in containera dering: shipment. Tha
Agency i3 sxpacted to develop and publish criteria distinguishi
between acceptable and unecceptable mixing agonts ot to tect aﬁﬁ
publich & lil raling mixing agenls and distinguishing balween ae-
captable and wnateeptable ngonte, based on the abieve guidance.
These amendment require that ltee liqguids be minlml2zed by mwans
ulri.thr tmm the uddition of absorbent metenial, whene Lmh.nﬂlugual
=T LR
The Administeator tney montinae W altow the digpozal 1n land.
fills of small coutainers of hasardows waake pluced i overpesloed
drutag accarding to EFA epecificalions seusd on November 17,
LAR1. This method of diapmal —generally known s disposal by lab
pack—ia commonly used by laboratories which prodwce socell
amcunte of many different waates Thege wastes ore collected in
amell containers ranging in aize fronn one ampale to fivegallon
cantainera. This :i.m]ir.f; CONLAINErS APE SUFPOLI by & swlficient
guantity of compatible abeorbent raterial, euch as vermiculite, and
ﬂ\'El‘p&liEd in large drurns (usually FA gallon} prior to dispoeal inoe
secure londlill, EPA reguletions require that the inside containers
bv of o desygm and constructed of 3 materiel that will oot react
dongerously wilh, be decompesed by, or be ignited by, the wasts
held therein. [n nddition, the placement of incompatible woates in
the aame oubdide contaiber w prohohited The regulstions ales ban
the landfill diapoaal of reactive wosles in lob packe unless the
wasta ia rendered non-regcrive paor 0 packeging.
Finally, language is included in these amendments to oasuore
that the current regulations remain in effect and are pot et porar-
ily puspendad pending further revisiona or reviewa.

Ban on dust suppreasion

A naw sitbwrion {d) s added bto section 3H)4 to thibit the uas
of contat[noted wasbe or Lssd ofl or other matonel for dust su
presgiony or rosd frestment. [0 s such ose of oil mixed wit
dioxin that created the serioue sitlfion of Tirnes Beach, Mlsoun.
These amendmentr ere dexigned o prevent the recarrenee of auch
gitnations. Buch use of harardone wante comtaminated wabteriala s
flatly banned, as a mattar of Fedaral law.

Bar on certein walls

A mew swbeection @) ia added to section A to prohibit the dis-
posul of hizordous veste by 1|1'1|:iunf_lI round iojeclion into or above
uny formation which ¢ontains, within enehalf mile of the well

for such anderground imjection, an vndergroutd sowree of
drinking water. The sne-hall mile distance refers 0 the distance
betwreen the aguifer and the injection well, not the distapgce Db
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tween the injection well and a withdrawal source. An “under
pround source of drinking water'' means actual drinking water
soupred a3 well a3 kigh gquality aguifera such aa those contajping
waber with legs thap 10,0H) milligrama per litar of diseclved golide.

Linery and feackaie cofiertion aad remtooad systems af inferim
sialus facilities

The current hazardous waste land digposal regulations require
lintre at landflle, surface impoundments, and waste pilee, and lea-
chota rollection and remaval systema al landflla and waste piles
afler permitting, unfess exemped o waived. The bill amends sec-
Lion 3 b to roquire interim gtatus fagilities to inetall linera and
leachare collection and removal grstema prior bo permitting atk gach
new unil, eoch replacetnent unit, and at Jateral expansions. Waste
pile wnits muwet meet the liner apd leechete collaction eystens re-
quivetrents of current latigng for new facilities. Tandhill and
sutface impowndoient unlis must meel the rguirements of new
gection AMMIN. New units, replacement units, and Leternl expan.
fiong are defined [or purposed of the requirements of this anend-
ment o6 these units or lsteral expansians within the waste man-
egerent ares of & facility delined o the Prrt & permit application
which firgt receive waste ofer enackment of these arpendients.
The requirements then apply to all such facilities which will re-
ceive waste pfter the date gz monthy after shactment of the Salid
Waate Dispesal Act Ametedroents of 153, Lagdiill trenches ov cells,
impoundments, or waabe piles not operational by the date of enact-
ToEnt ATe reguited bo et Atandards lor new units (encluding the
new alandards for Jand(lls and awpoundments) if the unita will
continue to receive Maxsrlous wayte 3ix montha efter enactmant.
After that date, waate mey still be received at unita in existence at
the time of enactient, bt all pew unijts, replacement units, and
latarel expansions must have the requived liner and leachate col-
lection syastem to receive wasgtes after that date.

A repi‘:ﬁemant unit iveclodes & surface impoundment that is
taken out of service and emptied by removing all or substantially
wll the liguid and asolid waate in it. Belfore this impoundment may
be raused, it must be lined or otherwise designad axcording the new
minimuro technological requirements manduted in this Till. S
larly, B lacement unit can be a waste pile that & taken ol of
gervien nnd all or substantially all waste is removed frodm i Before
the ple may be reused, il must meet the liner and other degign re-
guirements of EPA’s permil regulations,

Since the liner and leachate collection sand vemeval syebem (o
the prasible danwingtration of equivalent protection} I'I'IE.F imple
mented outaide the permit provess for intetim status lacilities, of
the rules may nat be edequataly m:;}]:-]ied with. The Agency ahould
not require retrafitting at the time of first permitling for units that
were lined during interim status praﬁde-fgr.ha liner and leachote
¢ollection and remosal syatem were in compliante with the lew
und the Agency's regubalions and guidance snd wers istalled in
good Taith, (Thie doee nol preclude the Agency from roguiring ins
ata]llution of new liners ot some later Llme if, for exanple, the wnit
W in vielation of the ground-waler proteclion standand or Boer re-
quiretpents are Atrengthened.) Anyone who follows the EPA techni-
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cal puidance deuwments fer surfece impoandmenta, landfills, or
waala piles is presumed t2 bave acted in pood Faith. Ratrofit should
be required in cases of fraud or noncompliance, Examples of
fraud ¢r grems noncompliance includea cases where: a liner was not
installed or & liner nol in compliance with EFA guidance document
spetifications was installed; a leachate collection ond remewval
aygtem wad oot instelled or was not designed secording 1o the fur-
mule prescoted in the tcehnical guidende documenis to mect (ke 3
¢1m (one foot) leachals depth requirement; or thers 9 groasly inad-
eguele documentalion of any mapor design feature or conairction
ackivity.

The owner or operator of & pew unit or lateral eXpansion 9 te
quired to provide sixty daye notice 0 the Adminigtratger before the
upit receives wagte, a0 the updt can be ingpected by EFA Lo asgure
corapliance =Ath the vequirementa of this aubsection or 8o that
EFPA ar the State can require full permitting before operation. Feil-
ure to provide EPA with the requisite notice will reault in the
elimination of the 'gomnd faith™ protectiona of this provision.

The amendment to section d00Ge) of the Act requires liners,
leachate collection and removal avsteme or, in the caee of waste
!.‘.!i.IE'E. a demonastration of eguivalent protection. The reference o
‘equivalent protection'' is to authorize the application of variances
to the liner and leachate collection system that anmat in current
EPA repululions iother than the “sxisling portions’ veriancel, Lo
these units, For landfills and surface impoundmants, new section
A wlivwy the demonstretion of the adegquasy of alternative
prociices. However, waivery Lo the liner and leachate collsclion
system requitements of new unita, replacement unite, and Interal
expansiong of Al interim Btatus Tacillties cannat be gell implement-
ing, i.e., there myual be a mechaniem for advance appcoval by EPA
of a waiver demonatration. The Agetcy i directed to establish a
mechaniam for reviewing such demonateatinong. No unlined new or
replacernent anits or lateral expangions may take wastes after the
date six months from the date of enactment urldese they hawve an
EFA-approved waivar.

It is recogpized that EPA may revise the liner and leachate col-
Lection and temovel system rules from time to time 1o Indresss
tection for buman bealth and the envireoment, uod wording bas
been added bo provide foe thes Any such changes must apply equel-
Ly bo mew miwita, replacement anits, and laberal expansiong At inter-
im atetwn Tagilitien after the six nipoth peripd and prior tg permil-
ting as well ee after permitting.

Monitoring and carreclive action

This amendment edda & oew subsection |g}to section 3005 to cor-
recl & sarious daficiency in land disposal facility regulationa which
allowed waste manegement unite or entite fpeilities to sxcape mone
itoring and claunulp r&qﬂjemmmta simply h;.' nol gocepling weaste
alter Jenuary 26, 1933, Referance 1o "units” a3 opposed to “Tecili-
ties" is desigred to aasure that partial clogures of facilities are sub-
ject to manitoring and clesn-up uiremerta.

The mew subsection applies the requirements for corrective
action, groundwatsr monitaring, and unsaturated zone monitoring,
now appliceble Lo new facilities, to all unils of landfills, surface im-
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peundmenta, fend treatment faciltiee, or waate piles which received
horardous waste after July ¥, 198, the promulgation date of the
land disposal regqulntions.

MINIMUM TECHNOLOGICAL REGUIREMENTS AND PERMIT LIFE

The reported bill adds & new section 300400 to the Solid Waste
Dspioal Act, establizshing minimum technalagical requirements for
landflls, warfnee impoundments, and incinerators. The purpose of
thic new sulmectivn i o minimiee the magration of Dasardous
waetes into the environment. Hezardous woste facility control and
measurement techaologies (incloding monitoring), as well as infar-
rnatian on the capabilities and limitations of such technologies, are
contingally improving. This emendment requires the Administra-
tor ta pevise the cegulation wnder 3a¢tion 3004 Fram tivee ba time a9
necedgary o take Into account those Lechnologicel improvements.
Ax information becomes available, the Agency is W expeditious]y
initists rulemeking to amend ot udd to the realmend, storage, and
dis: | regulations.

us2 of the necessity to minimize migratiovn of hazardous
waete, and the availability of particular technologies, the amend-
mant egtablighes several minimum requiremeante lor landfille, ear-
face impouwndments and incineratora.

Doechily Lngr regu premend

Any lgndhll or surface impoundment permit issued after the en-
actment of theas amendrments for a pew Bacility, or & new unit, me-
placerment unit, or latera] expangion gt an existing fecility, murt
requice the installution of two or more liners and A leachete oollee-
tlon svstem. In both Jandfills end surfoce impoundments, bthers
muost T g leachate collection system balwesnh Lhe liners, operating
in pacl as o ek detection system. In saddition, 8 letd il must have
o kachote collection system above the wppermest Tiner, Grownd.
wiler manitoring = also required ler all landlille snd surfece im.
pdndments, consistenl with section 2004010, This amendment 1 0
tended to corroct the deficiency in the existing regulotions allowing
deuble linery and groundwater menitoring ﬁe aﬁrnutjvm-

This requiremunt iz spplicable te each oew laodfill or surface im-
poundment (including cech new landfill or surface impoundment
unil a3t 8o existing facility}, sach replecoment of am existing land-
fill or surface impoundment unil, und each lateral expunsion of un
exigting landfill or surface impoundment unit, for which a complet-
ed applicetion for 8 parmit under section MHH3C) is receivad sftar
tha date of enactment of the Solid Wasie Disposul Act Amend-
ments of 1333, A compleled application is what is known in the
EPA repulations as 8 Fart B application, that is found by the a
propriete Regional Administratoer or State o contain Lhe uppllmbﬂ_-:
compenents of an application as identificd in any Ageney or State
guidances, of azceptable quality for review

This multiple-liner umﬁl oundwater monilacing requirement a

lies 1o ell waate rec:civa-igTaﬁer issuance of & parmit to Aoy su

andfill or eudface impoundment urit. This means &l new tendlills
and surdace impoundmenis. and oew units, laleral wxpansivns, ur
replacement units at cxieting landfills and surface impound menls
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muat have multi-limers and groundwaler monilering, (See sectioo
2003e} a3 amended for applicativn to inlerim aletus facilities.} Ex-
isting units with wagtes in place on the date of enoctment of these
amendmente need not be retrafitted Lo continue 10 receive wosls,
Where all or aubatentially all waste j3 pemoved, the upig 9 o e
placement unit.

This provision does not reguire that both liners be of aynthetic
materiaY.r Well-deaigned compacted natural materials of very lowr
permeability may be acequats. The Apency must define in la-
tions the type of liners (e.g., nataral, aynthetic, or both) and the
specifications or performmance criteria for the design of the liners,
leachate collection and removel systems, and groundwater menitar-
ing syatems. Howevar, to evoid bringing the permitting toa
standstill until such time aa EFA issaes thess oew regulatione, per-
mitling ol pew or replacement landfill and surface impaundmente
units in sccordance with this amendrment (e, with the required
double liners and leachate colleclion ayvstems) ¢an continue under
the cxisting scotion M4 specifications, The Agency ehould revise
the regulofione aes quis ax possible Lo speiifically reyuirs the
double Hners, leachate callection swstems, and groundwalar mooni-
toring mandated by this amendment. However, until new regula-
tiohs are promulgated, permits mey be meved incorporaling the
double Jiner systems describesd i the exisbiog regulolions o cen:
junction with the existing groundwater moniborlng progrom (not
currently reguired for dowble-dined Facilities). Permit gpplicants
can refer to exieting EPA guidance documents [or apecilications for
acceptable double liner eyetems.

The requirementa af this provision do not gpply o injection
wolls, warte piles iwhich by regulatory definition are only used for
gtorage), or land kreatment units. Lend treatment unita atilize a
different conlrel atrategy for managing hazardous wastes than aur-
foce impoundments an?landﬁlla. us linera are not reguired for
land trentment wnits,

Altemntivg dosign ard operaling practices

The amendment auchorizes exceptions Lo the double Liner and
lanchate collection sysbenn requirsment (bat net the groundwaler
menitoring uiremient] only in thege cases where the osmer or
cperator cen demonstrete to the gatiglaction of the Adminisirator
on a cese-by-cese beais for & particular landfill or surface impoond-
ment, that alternative design and operating practices, together
with Iocation characteristics, will prevent the migration of eny haz-
ardous constituents into groundwater or surface wator at least as
effectively pa the preseribed linery and leachate eollection systems,
The 25t for granting this exceplivn 15 whether the owner or opera-
tor can demongtrate that st thet specific alte, the proposed nlternm.
tive technal cann prevend migration ab Teast as effectively as
wronld double linera atd leachate protection. The barden js o the
owner or operator b0 make such a case. Enowledge af the Tate and
transport of hezardons constituenta ints the enviromment is lirit-
ed, and uncertainties of evidence in this regard must be resolved in
fuvar of the application of the statuto nble-liner wirement.

re are currently a relatively fow facilities located throughout
the cowntry which, use of their unigue hydropeological loca-
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tivhy and type of operation, may sueceasfolly make this demansiva-
tioth. One other possible candidete for this exemption would be
toanalills, or landfills contaiting & 31'ngll=. type of waste, as des
zeribed in the preamble to BPATS July 26, 1432, land dispasal vegu-
lntiens, The Agency is evaluating the fepsibility of monefdlling vae-
bous wastes, incliding foundry wastes, and determining whal misi-
mum lendfil] requirements should apply. Mochiog in s new swb-
acction should be secon o interfere with this evaluation.

In making &nd evalunting demongisuions under thia provigion it
i important to keep in wand that linecs 3r¢ & necesshry comypahent
in 8 syetem designed to detect and coilect Jeachete containing hac-
ordous constitusnts. Demonstrations for en exgeption shauld not be
hused exclusively on o showing that wn alternative o the Jouble
liner aod leachate collection systew o conjunction with the natu-
rally gecurring locationsl chamcteristicn will assuve ¢ontainment
equivglent to symtheric or other emplaced linerR in conjunctinn
vrath the naturally ogeyering locational charactevistics, since long-
terrn of permanent containriepk 8 ant the rmain objective ol the
double linar-lerchate collection gyRLeTh FqUIrEmMenta.

Mining weates

Al included in this emendment 3 & provicion which authorizer
the Administrator to premulgate an exceplion to the doubie liper-
leachate collection system reguivement for certain wagkes gengrat-
&d by the mining itdpstme. & 1480 amendients to the Solid
Wagte Dispnasl Act (section IM ] bAANANGR deferred from coverage
under subtitle ), solid westes Frota the extraction, Beneficiation
end processing ol ores and minerals including phosphate rock, and
overburden from uraniom mining, pending completion of the atud-
ies mandated ander section HG0Z (f) and (p) ose EPA gtudise
have not been completed. When the studies are completed, the
EPA is raquired t3 determine which of thoaes wastes should be regu-
lated under subtitls C.

Solid wastee from mining and mineral beneficietion and proees.
ing are primarily waste rock from the sexireciion process and
crushed rock, commonly called tailings, produced from concentrat-
g steps guch as grinding, crushing. sorting, sizing, classilfistion,
washing, dewatering, umalypmation, grovily ireatiment, flotation,
agglemeretion end cyamidution. The 19280 smesdments covered
wagtes from the initial slages of mineral processing, where coteen-
trations of mminerals of value are greatly increased through ptl;{.aical
meand, helor: ppplyving secondpry proceszes Juch as prrometalnrgi-
cal or electrofitic methode. Smelter slag might alss be included.
Massive volumes of thiz waste ore are produced annually 2t mining
and fl,.mi.mml rnﬂm’ng;ﬁgitiu;mugh Ly astimnl;aii h%!'llrll: Ameri-
can biini OTIETesS | ) t3 be approximately 1.73 bilheo tone
in 4 typ:ﬁ year, which is clearly B ificantly @reator in volume
thon the solid waste gencroated by all other indusirie combined.
Thess waslag werw songidered 'spocial wastas™ ynder the I9TR pro-
Eosed regulations ax being of lurge volume ppd relatively low

AT

i a:n. individuwal wire bagis, past AMCO estirnates for = typical

lead rrine underground mine producing AN tons of metal per
vear requires removal of aa moch ag 5 (W5 000 tone per day of
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rock. That tonnage breaks down o fallewa: roughly 1,08 wopg per
day of development rock, which ig the rock that has 6o be ramoved
ta reach the ore, and 4,080 Lo 500 tona of wmineral bearing ove. OF
that 4,HM-5000 tone of owe, 1530 ta 203 tona of mineral concentrate
are produced. Baceuse of such larpe volumes of wasta aod rock tail-
ings, mine surfece impoundments and landiille typically cover
large areas cloas ta the mine. Thesa land dia 1 facilmes, unliks
these of cther industries. often cannot be d ed, bullduged or d
out of the earth, and cover very large arcas where the correspend-
ing natural features, such as buaiders, tress, slumps, depresione,
and elevetions. cannol always be ressenably cleared or excaveled
in connection with dispusal, Meintaining the mtegoity of 8 liner
with the muesive weight of Lypival minng saste walld be oxtreme
ly difficull, Conmsegquendly, lining such wreas may be inproctical in
ITHAMTY S,

IM landlilly apd surface impoundments Coblaining mMinmg and
mingral processing wadtes wre determined by the Admikistralor W
be appropriete e regulation uoder auktitle © afler concluaian of
the studies mandated ander gsctinn SWE (f) and (pl of che Acl. new
gection A0HF] requires growndwaler moitoring at the sibe and
whatever other requirements ave neceasary for the landfill or im-
pouodment b0 assure the protection of human health and the envi-
ronment. The Administrator muat determine, howeyer, whether to
modify the statutory double liner-leachats collection systarn re
quiremant for such mining wastea, end il he determines that re
quirsment §s 0ol necessary to protect human health and the envi-
renment, be mey promulgate substitute requirements. The amend-
menl, therelore, preserves the performance standards of sublille C
but provides the Ageney with the flexibility it needs to datermine
the meat appraponbe approsch t manage particuluar hagze cdous
waste at the site, The aroendment does o preclude EPA from re-
quiring double [ining of landllas or swrfwe impound;epts Tor
mining and mineral proceasing wagees in Lhose cages whers: it is ap-
prapriate to do a0,

In meking a determination on whether or not en excepltion Eo
the doutle liner requirement for mining waste is appropriata, EFA
is to conside whether the modilied requirements sesure protection
f human health and the envimnment Practical or economic cun-
slderations ¢an only e used to eeledl among altermative requice.
ments which sssure prdection of bumen health and the enviran-
MEnt.

The mining waite modiflicatinn aethoety of this amendment does
not cover wastas apecifically listed as hazardons wastes prior to the
19ED legislation baceues of Lheir hazerdouz nature.

Incireratar requirernents

MNew section 30421 requires that all incinerstors receiving pec-
mils aller vneclment of these amendments ediain al beast Uhe des
atraction urd removnd efficiensy required by the curment rogala:
Lions.

Inginerption of hasardows wadgte muat alwe be regulated in 6 way
that 1minimizes rvigration of hazardasue congtituencs inte the envi-
ronument, refllectz the beat available technalogy and therehy pzaures
prtection of human health and the eovironment. This is particu-
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larly important given the prohibitions on Jand disposa] nequared boe
this bill It is Lkely that the volumes of wastes that will be inciner-
ated will incresse significantly a5 a result of these hans.

The pedormence stondacd of %099 percent deslruction snd re-
maval, effictency required by the current regulation: represents a
performance levsl that is achievabls by virtuslly any médern éom-
roercial incineralor. In view of the inherenl unceclainly associptbed
with enalysie of im on humean health, it is necessary to alatu-
tarily establish such 8 standard as 8 minimum. Higher perform-
ance levels may be established if analyvsia su ts thal such higher
levele are nec to provide protection for human healih and
the enviroomenl. latione must also be revised to roflect im-
provemenls in contral or mezaurement bechoology.

Lovational criteria

MHew section 340 also requires the Adminielreter W promal-
Zata criteria for the accepteble location of new and cxisting breat-
ment, storage, end dispaoaal facilitiee. A mignificant deficienay i the
current lend disposal regulations is the lack of hydrogeolsgical lu-
cational stendarda. Exieting standarde are Lmited bo provisions
daaling with Nood plaine an% fauit zones. Etudies recently conduot-
ed by the Apency heve emphasized the importence of lecatbional
factars in determining the environmental performente of hoazaed-
ous waste farilities. The broadened criteria chould address such facs
tors as proximity to proundwater or surface walsrs and, in particus
lar, potential drinki water eupplies {includi BOles  Solree
aquilets), wetlands, an pulation conceolrations, Thes critetia
are to establish whether lpnf:atiuns are acceplable Tor existing feili-
ties, aa well ae for new farcilities,

Permet fafe

The bill ameods section JHMAS of the At to requive that any
pertit Tor & breatinent, storoge, o dispesal facility be for a fixed
teri, ot Lo excesd ten years (b Lhe case of land dispoaal facilities,
ineineratore, or other teeatment facilitiez. This amendment waa in
rerponse to & recent FPA proposal tn amend its current lationa
and issue perinits for the life of the facility. With the sdvanci
atate of technology and the long projected weaful life of many ©
thege Facilities, it & preferable to limit permit life to the minimum
period consisteat with the ceat and administrative burden of issu-
ing a parmit. Ten years ic the maximum acceptable duration for
permite invalving land disporal, incineraters, or evolving brealment
technologies,

Lirmnitsd il duration will wssiine thet facilities are perindical-
Iy reviewnd and reguirements for them wpgraded @ reflect the cur-
reat stabe of the art. The amepdment to section J00EHc) also re-
guires the permitting putharity in any permit renewsal to consider
imr#.m'-'mnf-.m-a i the gtate of conteol technology and messurement
techinology, as well & changez in appliceble repulations. Such im-
provements end changes must be incorporatad in the renewed
Bermik.

Lo addition, any permit for a land dispoeal facility must be e
viawed after five years. This review, whils nol involviog the Tall
procedures of a permit rencwal, must be thoragh and based in
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part on inapections of the Facility. The required review of a land
disposn] faglity permit every five years ia intanded to aseurs that
no ity B allowed to aperate in a7 manner which does oot meet
the stendurds uf EFA's (or Lhe State’s) moat curment applicable reg-
uletiens, which is not consiztent with improvements made in has-
ardous wagte control and managemenl approsches for such Facili-
tirz made since wsuance of the permit, or which does ool edeguode-
ly protect human health and the environment. [o conducting such
reviews abnd in deciding whether or not to moedify the parmit, the
Agency for the Hatet shall consider any changes that may have of-
{:urmdy in aperabion of the fachity sinee the permit was iksued,
gtandards end requirements &F current regulations onder sections
80 mnd 2004, agvannaa in hazurdeus waste cantrol practices and
technology aince permit issuance, and vlher ipfapation concerns
ing the imparct -:ripethe facility en human health and the epvirmn-
ment. The Agency (or the Siate] shall modify the permal i exami-
pation of any of these factors indicatee that such aclivn i3 appropn-
ate. Where the Agency (or the State) determines thot o permit
rigelificatinn is required, the Agency for the Sietet shall fwllow s
current procedures for such madifications, Mothing in the low or
this amendiment precludes che Adminiatrator from modilring any
permit at apy time during ita tere. .

Thas proviginn alag gives the Adminiatrator, or the State if it has
been authorized oy issue pertmits, the avthority to add permit berms
wml copditions beyond thase mmandated in regulations, if, in the
judgment of the Administrater (or the State, if the State @ issuing
the permith, swch terms and conditions are necessery to protect
humuen bkeslth ond the envirompent. Thia amendment gives the
Agency the pwihoniy o pddoess speciel cases pnd unigue circum-
stances. The provision 18 desighed fo deal wich fackorm or Rituations
different from those addressed in the regulaticna. It cen Bleo be
waed o address wrews nleeady covered by the regulations in order
Woincarporate new or belber technolngies or other new require-
menls 0 peemils, where EPA intend: bo pdd sech technslogies or
requircments Lo the regulotions but hes fat vet issued a final regu-
latory amendment, The pertmitting awthority is not required to
impuse every condition suggesied Ly comanentators ol propoged
pormits.

CONTINUING RELEATES AT PERMITTRD FATTLITIES

The tepaorted bill 2dds to section AWK of the Act a new aubsection
intended to mssere that approprialbe cotrective action ia taken to
pritect human health and the epvironment from any paat, pracent
or Tuture telease of haramlons wagte fom a permitted hazardous
witshe Tusility.

Mew pubesoction JM4E reqguires Lhat corvective action be tekan
i response to oll relesses of hagardous waste {or conetituents of
hazardous waste) from un%r solid waste management unit ac a treat-
ment, storage, or dispozal Tocility aeeking o permit, regardleas of
when Lhe waste wos placed i the unit or when the release oc-
curced, This requirement i3 effeotive immediarely wpoett the enact-
ment of the kill; the Administeator s directed th promulgabe new
slandurds implementing the reguirement, but any permil iesued
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before the promulpation of regulations estahlishing those standards
must require pomplience with the statutory mandate for corvective
action

Corrective actinn i requived whether or not the unit at which a
relense oocurmed 15 sl in operation. The owner oF operator of o
hazardous waate management facility will oot b allowed to escape
the regponsibility 0 take corrective action by closing 2 unit at
which a release has occurred and limiting the pertoil applleation
for the fagility tor other wnils sl the site.

The: requiremont for coreective action i a continuing one, apply-
ing not just to releases that have osorurmed poier 1o permat izauznes,
Bt ales bo ghy celeases Lhal ooccur after permit izsuance.

Te pssure corrective ection 3 taken in response to relcoses of
hezardous wastes or comatituenta from an inactive unit at a facility
szeking or heving received & permit, the Adminietrator will need o
revise groundwater monitoring requireroents to detect possible ro-
leasea from all inective units frotm which & relense could oocur at a
faeility. It will Be necedsnry to determine backpround proundwater
quality ot o point uneflected by any waste management ackivities
al the faeility.

The requirernent for correstive action applies not just to relesses
of hazerdoys wisles, but also to raleases of hazardous congtitsents,
including hazardons conatituenta From golid waste and hazardoens
conatitnenta that are reastion by-produsls,

The corrective aelion must be completed sa expeditiouzly se prac-
ticable, lncluding, whemaver practiceble, prior o issuanee of the
permit. Completion of the cormective nclion is Che besl gFuarmnles
that human health and the covironment will be fully protacted.
Howeser, il the corrective action cannot be completed pricr to jeau-
grce of the permit, Lhe Administratar noay 3sue the permic @0 long
ms the permit containg achedules of compliance for completion of
the corrective action a3 expediliously as practicable and the parmit
epplicant had eatigfaclorily demeomnstretad both o financial shbility
and & commitment to complete the corrective agtion.

LISTINGS DELISTING MODTFICATIONS

Section 2001 of the Solid Waale Disposal Att requires the BEnvi-
renmental Protection Agency to bist end identify wastss that are to
be managed in arcordance wilh the hazsrdons waste provisiona of
the Act- Tl 8 waste i3 so listed or identified, it is ool aubiect to
regulation B a hazardoue waste under the Act, regardles: of how
harmful it mey actually be. Gnee o weste has been listed a6 haz-
ardous, & company may pelitivn the Administrator to exempt from
regulation ("delist”] » specific weste from a particular facility be
couge that waste is aignilicantly different fom the Listed or identi-
fied waste and is not hezardouvs.

The liating, identification and regulativn of hazurdous wastes has
not procesded s rapidly os lhe law contemplated. At the eame
titre, examptions irom regulation have beern granted for particular
wustes without ssaurance thet they do not constitote hazards, To
clarify the intant of sectipn 3001 in uorent law, this bill includes
provisions to preacribe im grealer detail the responsibilities of Lhe
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Agency with respinil bo listing and identifving hasardous wpsbos
ond grinbing cxemptions frem latione.

The Tull adds & new parsgraph (4} to section HMLb) be correct
several deliciencies in the vramption, or delisting, process. In judg-
ing whether to deliat o waste, the Agency's practice haa been to
comsicer anly the constituents given as the oniginal juatificatisn Far
the Agency™s decwion Lo Jisl 4 weste, In many, i nwt s8]l inetances,
the hnzardous constitulents coumeroted by EPA ac a basis lor liat-
ing specifie wostes do ot exhaust the unlverse of constiluente
which would justily such i listing, Thus, the grdilioniog company's
wante could be totlmzardals with roepect to a4 constibdent wasod ae
A basis for listing avd be exempied rom regulolion vnder recent
EPA practices, hut stilb constiture o haziard with respect 1o cen-
stituents not avaluated.

Before making a decigion to delist wagate Crom o particular facili-
ty, the Adminigtrator is required by the Bill b0 consider criteria,
conatituents and cther fackars which, in addition bo those gsed B
the original basis for listing, he has reagon Lo believe could coause
the waets to be listed as hazavdons. IF the Administrator deries the
patition for epemption on the basis of additional conatituents, be §z
required to amend the basia for the listing of such waste to indigate
the sdditional constituants.

In the recent past the Apency has granted socalled tempntary™
deliatings without notice or opportunity for public comment and
with no deadling for 8 finel decision. 'The bill eequives that ewery
decision on @ petition 0 exempt B wBate—whether clagsified as
temporary or [inu]l—must be preceded by notice and opportunity
for puhlic cominent,

Temporatry delisting decwions muade before enactment of thess
amendoents will eease to b in effecl 12 montha after they ware
made or six months after enactment, whichever is laler. unlees,
within that peried. a Nnal decision te grant the dolisting petition
hae been made after notice and epportunity foc public commend In
making final determinations oy thede petitions. the Administralor
must cemply with the proviaion of the bill that reguires him o con-
sider all potantially harardous consticuenta.

The Axency currently adheres to ne atandard as to what congli-
tutes adeguiate imformation upon which to beee a delisting decigion.
In particular, the Agency hae ne standardized procedure ko assure
that waste spmples, which ore teken by the petitioner and from
which dats are derived, are reprasentative of waste stream for
which an exemption is soaght. In order Lo provide & sound infurma-
tion base and ome that i3 congistent for difereal petitionors, the
bill directa the Agency ch develop guidelines for the collection and
aubmission of delisting inforipation and reguires that the infarmas-
tiom be eertified by a responaible official of the petitioning compa

ny.

The bill adds & new paragraph (5] to ssction 2001k whick gpeci-
fies ways by which the Admanistrator e to imprave the process for
identifving wnd lialing hazardous westes,

New paragraph (AWA) ditects the Administrator to identify
within gix mwontha of enactmeant thoge wastess for which 8 devision
whether to liak 83 & baraedoug waste will be inade within time ped-
ode of bwo and five veara. It iz expactad thal the schedwle mﬁcbq,
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an ambitiouy one Whale the wastes should include those currently
being studied by the Aguncy, this provislon & intended to soceler-
ate Agency oction and ¢ommitment of resources beyond the inad-
equate Jevel of the past several] years. The Agency should ales indi-
calz Lhose wastes and wasle chersrteristice which may be hazard-
vuE but wil not be listed, identified or atudied within tha next NMive
vears. Additonally, the Agency should identily any industries it in-
‘l-un;l.p tu study and pruvide a general schedule for completing thess
studios

Hew paragraph (9WB) directs the Administretar ta promuolgate, in
wtcurdenee v;itﬁ wesbion S001(bY 1), repulations listing 83 hazardoug
thost: wastes conleining chlerinated dicxing and those comtaining
dibenzolurans. The Agency propoaed listing such wastes in April
19585 Ninal aclivn wn this proposal, alter review of public comment,
is cobbtemplotcd by this section. The bill requires the Agency o
izgme & regulation listing theee wastap within six moaonthe. Ln light
ef the polency of these toricants, the Agancy should essure that
thess wonlas are not excluded from regulation under the exemption
Provwivens for smell quantity generatora or that for recycled haz-
ardous wastes,

The Ageney is also encouraged ta list, where sppropriate, addi-
tivnul wastes containing helegenated dioxine ang dibenzofurang,
#xein based on the liating criteria set forth in section 300K
#nd b do o within two veare of enactment.

Under the Agency’s present regulationa a waste must exhibit at
least one of ceveral apecified characteristics or be lizted by mame
before if mey be regulated 85 8 harerdous waste. The characteria-
tics of hazardous wastes currently epecilied in lations—ignita-
bility, corrdsvity, reactivity, or extraction procma toxicity—are
ot compirehe s e

One seriods defliciency is the lack of any charactariatic which
identifia3 Wwostes that pose 3 problem dus to toxic organic constitu-
ents. Athong the lxit compuunds thet have besen found to canse
eerioue damage 1 humnn health and the enviconment are haloga-
nated solvents, pesticides, wnd vinyl chloride. All of these are or-
ganic compounds, and none of Lthe existing charactecistios would
necapearily identify g9 haratdows those wastes which contain sig
nificant concentrations of these materinlg.

In arder to improve the regulation of hagardous wastes, especial
ly those containing herardous organic cotnatitutenta, the bill adds o
new parapraph (BHCH to saction A0010] divecting the Administrator
to promulgete regulatione identifying additiona] chareccerigtics of
hazordoue weate. There will be some technical problems involved
in extubliching regulatery threshotds for the broad group ef toxic
organic substances, Hlowever, the deficiencies in current regulatory
Coverage are severs anough to require aclion by the Apancy. Whare
technical queelions cannot yet be definitively answered, EFA
ghould not delay but should make reasonable pssumptione based on
the need to protect buymon healih and the envieantoent, The
Agenty should give ptivrity b expanding the identified hazardeus
wante chararteristics to bring gpder fonteoal these wastes which
pose A carcinogenic, teratogenic, mutagenic, reproduclive or helroe
toxic hazard. Mew subparagraph (0 also requires the Adtmibistra-
lor not later than two yeara Eng.er enactment, rither to promulgate
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repulutiohs listing each of the wasten identitied under parseraph
(5K AY ng condidatea for listing decininons within two years or o pub-
lwsh a staternent a3 to why a particular waate ao identified doos not
warront histitg a3 a hazardons weste. o

A hew paragraph (BDY iz sdded to require the Admimstrator to
delemiing in whicE sitnaciona uge of the extraclion prigedurs Lxic-
iy chorpelerigtic may be in sufficient 1o pratecl human headth and
the ervironment. The extrachion pmcedl:?;'a. which sitoulates the
mobility af certain toxicants in a municipel landfill disposal sitgs-
tiom. does sot, in meny casee in which it s wsed, repregent o likely
miztranagement situation, or may represent okly ore of severnl
repsonable mismanagement ecenarios. For example, the test does
not address ntial air emiseions or swripce Water conlinonntion
feom run-aff. 1n addition, certain wastes which are inherently of
moderate t2 high alkalinity, or which are placed in highly alkaline
ritea, may exhibic higher levels of lewching that Ehe extraction pro-
cedure indieates.

In some instances involving wostes containing metals, the
Agency has relied solely on the extraction procedure to evaluate
de%iating petitions Begause of the Agency's reliance on the proce-
dure and its Clear limitalions, the bill directa the Agency, to deter-
ming, within six months, the spproprietenes of continuing te use
its surrent extreclion procedore bo ovalueta deliating petitione
Short and longterm mepsures in liew of or in addition Lo the exists
ing procedure pre needed. Possible covrective measures include e
vision of or supplements to the existing extractien procedurd fo
repretent mare fieguately the mobility of texicanle woder o wider
variety of specilic conditions. Methods to estimate pobential wir apd
sutlace water cantamination resulting from reestnabile miswnnage-
ment scenarios may slao be required. Furthermore, o pre-test may
vz appropriate to detarmine the specific leaching procedurs to be
followed, ep., acid ar slkaline. Finally, the extraclion procedure io
net very effective for evalusling the mobility of orgenic toxicents.
The Agency should centinue its plicy of nol waing this test proce-
dure in vvalueting the leaching petential or arganic contaminants.
Rather, until the Agency develops, after notice and comment, &
procedure for measuring the leaching potentisl of erganic bwx-
cants, any decision to delist wastes containing these toxiconts
should be hased on their concentration in the wasie.

The bill glas vequirea that, within two yvears, ET'A ruvise ity ex-
traction procedure toxicity characterietic whore necessary in order
that it refleact more accurately the concenteatlong of toxic metals
that will leach from wastes subject o more sgRresgive lesching
media than those ueed in the present test.

Pending deselopment of pew Lests to determine the leaching pe
tenlial of womtes, the Agency shoald, for waste dantificetion pur-
poees, conlinue W employ the extraction proceduras carrently used,

The Bill olsa addz 4 new paragraph (6] to section A to <lari
fv the Agency's authority and specifically direct it te identify
wrsbes which are harardoue solely berause Lhey coplain consticu.
ents At lewels in excess of thoee which adversely affect humans
hewlth and the environment. Heallh deta on substances that are
carcinogenic, mutagenic, or puet other hagards are cobatantly up-
dated and improved and will ¢ontinoe o be for the lorseeable
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future. 1t is necessary, however, to begin immediately (o fate
on the basin of the best available inlormation. As sddilicena] data is
developed, by EFA snd others, the Agoncy should uss this inlormia-
tivn Lo revise its regulations, lowering concentrations where neces
gary and edding new toxicants to the characterisbic.

BURNING AND BLENDING OF HAZARDOLDE WASTE

Thig proviion corrects a major deficiency in the present subtitle
C regulations. The Environmental Protection Agency hee adopled
regulatione that govern the burning of harardous wastes i1 inciner-
atora. Thess regulations, bhowever, exempt Tacilities thot bum b
ardous wagtes or the primary purpose of recevecing usable ener
It haz been estimated that some 10 to 20 million t::rna ol t.ha ha.za
o03 wiete genvraled annually in thia country are bain
fuel, & practice that ie now exempt from subtitls C re fau-:m

The reparted bill amends various parta of subtitle C to direct the

ey 1o develop and implement B regulatery program that esigh.
li requiretTents, &8 MAY e necessary to protect human health
and the enviromment, B the baraing and blending of hasardous
wastes Bt cnergy recovery. The provisions of this bill reaffirm the
Agencr's {ull uulhnrltz':' to rigulate wll hezardous wastes that are
Llended or burned for ene recovery=—including hazardous
wepsbes mmixed with used obl —and to regulate the owmers and opera-
lvre of the blending, distributing, and burming Facilitier. This au-
thority over these facilities sliould be exsrciged in an expeditions
[manner,

Under some circumstances, ic may e difficult to determing T o
wasts-darived fuel ahould be classified as a wed oil Tuel or B hoz-
ardous waate fuel. for exmmple, wied oil comtaing copbarnanabts,
such 38 lead, that may be nresent either throngh use of the oll or
through deliberpte adullcration, Both hozurdouws wwale Tael ond
contaminated vsed o] fuel should be regulaled in secorduncy erith
these mew provisions, as necessary, o protecl human eealth wnd
the envirenment, The Agency, however, has some discretion a» to
how to clossify these wpes of fus] mirtures.

Nodrfroa b

The il adds & new santance of section 2010 that requirea the
lling of & notice by anyone who is producing 8 hazardons waste-
decived fuel, burning & hazardous fuel for energy recovery (ather
then in a single or two-family remidencal, or dietributing and mar-
kebing a fue] produced from a hezerdous waste. " Hazardous waste-
derived fuel” means fuel devived From hazsrdous weete, ueed oil, or
ltum a mixture o either hazardous waste or wsed oil and ether ma-
tarials, The notification requirement goea into effect cvrelve mantha
after the date of enactment of thie legialation. The notice, to be
filad writh the Adminiatrator and the Siate (where there is an au-
thovized Btate hazardeus waste program], st include o statement
containing the location and genaral deseviption of the facility in-
valved, the identilied or listed waste involved, 8 descriptinn of the
production or enermy recovery activity being carvied out, and such
cther informaticn as the Adminigtratar deeng necesgary. This noti-
fration requirement is self-implementing. All persons covered by
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the provision are requived to [le 0 notification. unless the Adminis-
trator by regulation determines Lhat such ootifivation is nol neces-
sary to obtain sufficient pformoation with respectl W ¢urrent prac-
tices of frcilities wiing hizardous wastes for an PECOVETY-

The notification requirement applies Lo hazardows waalederived
foels, fuwele hlended with hazordous waslfes, nad bazardons wagtes
burned without being blended as fuels. The term “hegardous
waztes", ag uged in this provigion, includes not only waste: idend-
fied or listed as hezardeuz wnder EPA'3 regulations, bat alas ip-
cludes any commercial chemical product (apd related materials
listed pursnant te 40 CFRE 261.33, which i oot veed For itz original-
I{T intanded pur but inatead iz hurned or processed as fuel
(Under current EPA regulations, hurning es fuel is not deemed by
be 3 form of diecard, hence listed commercial chemical products,
unlike spent materiala or by-producta or sludges, are nnt desmed Lo
be “wastes” when burned za fuel. They are only “wastes” when eg-
tuully discarded or intended for discard This amendment changes
thul inturpretation. |

Hazordouws waste or used oil fﬂnamb:-ra. who do not deal directly
with the persons who ultimatsly burn the waste (or ueed ail) as a
fuel or offer the mulerial for sale or vy ax 3 fuel and whe do not
burp there mpoterinly themaclves, are not covered by this provision.
Such generatarg neither macket nor dietribote a hazardous waste-
derived Mel, and, therefors, they du nol know wnd do not vooteol
the witimata digpoaition of theit wanbe,

All notificetiona filed under this provigion wlll go kdh o EPA
and to States with anthorized hasurbous wasle programs rather
than ta one or the other, as srith other notificalions.

The ogtification is & prerequisite for interirm atatus (see wection
SN2 if the Administrator later determines that these peraons
should b tegulated as hazardous waste management facilities.
Thin should creals a strong incentive for persons aubject o the ne-
Lifigation eequirement to comply.

The armendment alsy provides that activities involving apecial
clawges of waste material hisled (o section FHHLBKIKA), ]‘:‘ﬁlltg nre
not towr aubject to regulation & hazerdous waetes, sre not aubysct
o the notification requirements. For exarple, the high solame
wastes generated from the combustion of conl or ather Tosil Tuel,
typical of the utility industey, ere pol fovergd. However, utilities

t burm harardous westes such as spent aslvents, apent Actda, or
corrosive boiler cleaning wastes in their boilets are subject to the
nolifeetiol requirement, end could be subject B0 the technical
gtandacds gs well

Standurts, labeliny, révordbecping, and brersporfation

The repovted bill amends section 500 by adding three new sub-
sactions—ih), (i), and (j], o reguire stovdord sething, lobeling end
recordkeeping requiretnents, Tespectively. Jaction 3003 ia alan
amendai.' by adding & rew subregtion requiring transportation
standards,

Standards

Under new gubsection 3M4h), the Admimstretor i directed to
promulgate regulationa s moy be necessary to protect humen
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health and the epvironmend, setting fpth stendards poverning has-
atdous wagke-derived fugl production, burning, distribution aand
metketing. Such regulaticens shell e promulgared no lpter than
bwa yeara after the date of enactment of this legislation. These reg-
tlations shall apply to anyone required o submit p saction 3010 no-
tification in pocordance with the provigions added by thir bill, the
owners and operabors of any lacility that produces, blends or hurna
hogardous wastes &5 Tue] or anyone whe warkets ar distributes haz.
erdoud wadtesderived Duels, (Ueed mil. whether or pot 5 hezardous
wisti, mixed writh other hozordows wawtes, can be egulated ynder
these provisions, although the Agency bas 2ome discretion ez to
how o regulale dilicult-to=clnserly contaninated used ofl mix-
tures.) These regulotivns shall apply whether or pot auch pergonsg
are aubzeqnantly relieved by tegulation of the requirement b file a
section 3010 notification,

Standards established by these regulations may inelude the e
auirernents listed in paragraphs (1) through (70 ol subsection (2 of
geclivcn M4, s opproprisie. The Agency may make different
stondards eficetive at difforeot times within the tewovear deadline.
The technical stazderds applicable wo Macilities, or ¢lazses af {acili-
Lies, burning hazwedows wostes as luel may vary based upon var-
iode lactors, including but oot llnabed 1o destraction efficicncy of
Lhe butting unit asd woela coptent af the fuel to be burned. The
Administrator may fnd i oecssesary o regulote the barnig of cev-
toant wostes to protect humatt health and the environiment, while
not regulating others Hewever, the Adevinisomtar, in controlling
the buening of hazarbove wastes and Lhe etnisalons Eroto Tacilities
that burn such wastes, may tof moke distinetions eclely on the
bagic of whether the facility 8 on the site of the genetrtar ar is an
alf-aite Tacility,

The Administrator must meke regulatory determinations for
each type of combuacion unit. burning imrﬂnun oagte-derived fuel
for energy recovery (eg., boilers, cement kilns and other industrial
furnacea) under the same ultimate atandard that applies to other
hazardous weste manegereot facilities=—regulabtione Ba may
necaseary to pretect human health end the snvironment. Some or
all of thesz unita may be therefore repulated under the same sib-
atantive requirements that apply to pre=ently regululed ir=alment
facilitiv=. en 3 combustion wnit, such ns 8 cement kiln, operates
liko an ltwmerator (esputially in larme of the type and volume of
huzordovs woaste being burped), the Agency muast apply the same
gubstontive requirements that o applied o regulated inginee-
ators,

The= atandards to be established wader the authority of new aub-
sectign 2004(k) do not apply to the epecial clessss of waste material
for which asobtitle © regulation i suspended wunder section
BUQLRNENA).

Mew subsection (hh of section SIMM provides for twu exceptions 1o
the technical standerds, labeling end recordkesping reguire
mante—one invalving petroleum refining wastes contoining il
which are converted to pelroleum coke and the sther invalving de
minimia guantities of hazardous wastes burned w fuel

Mew sevtion 30MZNAT cxempls potrolewm relnery wastes con-
talning oil which are converted inta petroleurm coke At the same fa-
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cility where they are generaled, Wnless the reslting coke prodwct
itaelf would be identiliahle &9 a4 hagardous waate on the hagin of g
ar mare of the characteristics proanulgated under section 2001,

Thig provision exempts petrolenry ooke, & commercial industrial
fue]l product, from regulation Bk & harardows waate el eren whers
hazardous wastsr From petroleum refining are used in the produc-
ticn of the coke. It is normal practice in a refinery to recycle oily
waate, such a3 waatewater treatment sludge, by introducing the
material inte the coking process. [n this way, the carbon value of
these wastes is utilized, and the waste need net be disposed of. Thia
eremption appliea only to oily refining wasten, the exemption does
not apply, for exemple, t3 a waste generated by the proeduction of
petrachemicale such ae pesticides or solvents, regardlves of whether
thase westes might happen to be generaled at a feclity which
glsn g petroleum refinery. Alsa, wastes such as cut-dabed pealicides
or speal solvents generated at & relinery sitc uru nol covered by
lhe EIE‘:I'.I’:!]:IlIEII'I E'EH wasten are nol Uolgue w celineries and

J‘u il necassary under this 'L when wsed ws fus],
their point of generation,

h:s provision exempls the actual petrolenm coke product Trorm
regulotion s hozerdeus wasle el Hecardows wastes wed in
moking coke o eiempied only when they are actnally converted
into cake, ool when menaged o other ways isuch as by dispasal, or
recycling by being placed on the lendh In addition, the exemption
for hazarlous waske b be converted B coke begins shth acteal im-
troduetion Bo the comvetsion process. For example, hazardous
eludges being stored in & surface impoundenent poss the eame riak
whether they are ba be recyeled or dispoaed of, and thus ghould be
regulated accordingly. The exemption appliea only to the full coke
product, not any waste that mey sometime be ased in coke produc-
tion, and only ta petralenm czie that iz actually used as 8 final
[:rmﬂu-;,l; Certain commercial apecifications are routinely used by

oducing industries bo control the quality of coke products, IF a ne-
Fr nery prodiees coke thal does oot maat & rds. abd there
fore: must ke dispoaed of on the land ot by burning in on imciner-
atar, thig dmmaﬁ-&mmns pubgect Lo all subtitle O rales.

Uncer the second EXeruion in new subsection J0MGE the Ad-
tinigtrator may exeempt feom regulation facilitiea burning de mini-
mis quantities of hazardows wastes 83 fuel provided the waste @
genereted and burmed on-aite (i.e., at the same facility or ac a facili-
bty io clope geographic proximity and under common ewnership and
control). the waale s burmmed b0 recover uszful energy. and the
waete i5 burned in 8 manner sufficient to protect human health
and the envirenment, based en the Lype af wosle boing burmed and
the cornbustion wnit ueed for burning. This prﬂnslﬂn applims €0
hazardods weettey being burned directly, or beemed after mixing
with ather moterials (Such as veed oil: Eul:uecr. 1o thew generatiobn
conditions, il the Adtninistrator decides to exempl from regulatiob
facilitiez burning de minimis quentitiea of hezardoue waarea, the
Agency muet eateblish sdminietratively what de minimis levels
are, and the circumstances under which safe burning of de minimis
quantitiee of hezardous wastee can oocur.

The de minimia provision, however, ix nod intended to atlow large
boilers to burn hazardous wastes in amall smounts, relalive Lo Ledak
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wattas burned, il the burning of hazardoue wastea in such facilities
is not protective of human health and the environment.
Labeling

Under new gubsection 300403, any person who awms or aperated g
facility that produces a hazardous wastederived fpel or any person
who distribgtes or markets 2 luel produred fronn 8 hezardous wagts
must inctude on the invoice or biant' Aale mccompanying such Mels
a warning lebel indicating that the fuel containg hazardons wastes
and listing the waates contained in the fuel. The labeling i
ment goed into effect ninety daye after the enactment of thiz legis.
lation and remains in effect until such time as the Administirator
promulgates standards under gection 3004(h} that apecifically 2g-
parcede thia subsection.

Tha labeling requirement sddeessen the concern that people are
unknewingly burning fuels blended with hazardous wastes i un:
controlled circumetances, resulting in bealth and envivommental
risks. Transporiers elso may be wnaware that they 8re carcying
harardous wastaderived fuel. The interim jabeling requirernent
would have the effect of warning the uzer (And trangporter oF abher
intermediary) that the fuel containg hazardows wastes ahd identify.

those wastes.
requiremyent to list the wraster in the fgel can be gaticfied b
identilying westea by generic classs (for instance, “chilerinaced sol-
vents''} rathar than by the precize chemical name Mapent trichlor
vethylene'). This provigion need no longer apply, at the Adminis.
irgtor's discretion, once the Agency promulgates subatantive stand-
arda for hazardous wagte Fuela.

Although this provision ia szlf-implementing (tegulptions are not
needed to effectuats the reguirement), the requirement 9 Cied to
the nolifitation provisione of thia bill. Thus, il the Agency actg to
limil 1he ¢lass of blenders and distribators Tequired to notify, there
peraone may not have to prepare warning labels if the Agency de-
termnines #wch labels would not be nesded to protect hurman health
dmd the environmenl aod to carry out the intent of this provision
ity requiring o lebel,

The provigion applies not only in those States whare EFA is op-
erating & hazardous waalq!fmgrmn, but in States with authorized
EI"DE!‘BLI'I'IE &5 well, This will pasure that users and (raneporters of

erardous waske-derived fuels in aulhorized Statas will pot have to
wait uniil Cheir States adopt labeling legislation or regulationy—su
proceas that could take severnl years—belore they receiwe the
warni required by this sectich.

. The labeling re':}uiremenl provision containg a limited and condl-
tionel exremption for certain fuels produced Mrom petroteum refin-
ing waste containing il or from used ©i] resulting from normal pe-
trleum refining production end traneportetion practices. Rafiner-
igs olten teke refining wactea and rafising traneportation
wasted and melntmdus thess wastes into the refining process where
thee oil compenent is ineorperated inte 8 preduct and contaminants
ete removeal. Refineres Eﬁguld not automatically have to place B
warning label an thess fuels,

exemption romn the labeling requirement v nacoow. The
Agency moay atill explicitly regquire a wartiing lakel Tor these fucls
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g8 may be necessary Lo protieil humoan hewlth and the environnment.

The exemption does not apply W other waetes generated At & refin-

ery such as spent solvents or discarded peaticides. Finally, these

wogles st be introduced inbe the refining proccss at a pont prior

to whare contaminants are removed. {This standard is drawn Il:ﬁlm

ﬁ definition of "re-refined il contained in section 1004 (30 of
Act.)

Hecordkaeping

This provision directe the Adminmstrator bo promulgaets regula-
tion, within twelve manths after this legislotion v anacted, requit-
Ing those wha prwduce, burn, distribute or market hagardoas waste
derived fuel 19 keep appropeiate recards of their acbivitics, & m
be notessnry to protect human heslth and the snvimnment. Sue
records will e reeded i tkhe gther provision ol these amendmuenie
are to be anlurceable,

Standards for fransporiers

Tha bill amends =eclien 303 by adding 8 new subeection 1o} that
requires the Administrator, no later than two years after enset-
mant of this legislation, b promuelgate regulations, 33 may be nec:
es3aTy bo protect human health snd the enviconment, to regulate
transportere of hazardous waete-derived fuela. In developing thess
standards, the Agency may require teansportera to meet the re
quirements contained in paragraphs (1) chroagh () of subsection (a)
of eection 24, but may vary theec reguiretnents, or edopt differ-
ent oneg, as may be necessery W prolact humen health Bnd the en-
vironment.

HMANDPATORY IMSFECTIOND

Repulatory inspecticns of treatment, storoge and dieposal facili-
Lieq gre a necassary element of an effeclive hazardous waste con-
Lrol m. Officers, employees and representatives of the States
and EPA are authorized by saction 30HT{a) of the Act to entar and
ingpact any facility where hazardous waste ie being handied. How-
ever, too few inspeclions are beiog conducted to effectively monitor
complinnce with tha Act and applicable regulations at treatment,
storage and disposat facilities, and the Act does aot currently re
quire regular inspections. In addition, the natwre of the quaiifice-
tiona of inspactors end the scope of the inspections vary widely, de-
pending to &n extent on the State where they are cnnductad.

The reported bill adds a mew subsection () to section 2007, re-
quiring inapections at least every tand yespw ab all trestment, ator-
aga, and disposal facilities. The purpose of this amendment is to in-
crepse the numbers of inspections wnd improve the quality of the
inspectiona. A mandatory program assuring frequent, perisdic and
uniformly high quality inspechon is necessary L) assure the public
that hazardous wacete facilibies are operating salely and that health
and the environment ere being protected. The amendment requiree
that every facility that treats, ptores ar digposes of hazardous wagte
iwhether or not a permit has alresdy Bégw isowed by EPA or en an-
tharized Btata}l ba thercughly mepected an @ regular basis and no
lezs frequently than onee every two years. The Adminictrator muost
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premulgate regulations goserning the iraquency and manner of in-
apactions end may distinguieh among glaaaes and categories of
facilities, commensurate with the risk posed by sach class or cate
2OrY.

This praviginn puthorizes the Administratar Lo require that all
indpections be conducted by an inepecter certified as competent and
qualified by the Adminirteator. Unless the Administrator deter-
mioed that the problens of ungualified ins and J'E:Eectinnﬂ
of uneven guality being conducted throughoot the Und Ltates
can be remedied more effectively by nther mezne at hia dispoeal he
shouwld eatablish such & certification ﬂ*ﬂﬁmm

EPA™S current goal of inapecting land disposal facilitiee and in-
Cimevatorg opee & Year, storage facilities onca svery four yearm, and
remiiting generabors atd tapsportety once every bten years is in-
adequate. The proper minimum Feequency is to be decided after a
rulemaking process which should hegin es soon a6 poskible. I addi-
tional resources are required to petform the reqoisite nember of in-
spectione, EPA should inforrs the Committee sbout such resourge
needs. EPA IE not to asAume that existing resourcer cannot be in-
crepsed for the purpees of conducting this rylemeking, but rather
rhpuld determine what ia necessery to protect human herlth apd
the environment.

The Administrator mugt alse prepare & peport on the polential
for URing nongEoverament ingpectory (o supplement the jnapections
being conducted by officers, employees or cepresentatives of EPA
and authgrized States, and submit this report 1o Congrese within &
mnnths after enactment of this amendmept. The repott ik to be
prepared in cooperation with States, insurates: companiea offering
enviranmental impairment liekility jpeurance, independent compa-
niew providing inspection gervices, and other groups that the Ad-
ministrator determines are pppropriate.

The repart ia to examine the validity of an idea pregented during
hearings. otilizing non-government inspectors b2 supplement the
enforcement wark of El'—t’gfyand the States. EPA should examine the
proa and cons of thia ides, incluoding, but not limitad ta, the role of
such inepectors in enforcement procedures, whether the poverno:
ment or the owner/eparator should choose wha will inspect & par:
ticular facility, whether the use of won-governmental inmpuctors
will present potential conflict-ofintersst problems, and whether
cther mechaniama can better provide addibionel indpection capebili-
ty, such 5 @ fee syslem to fund PA and Haie enforcement activi-
bica, THher nrens of inlerest invalve questions of ¢onfidentiality and
tha latitude which aompovarnmental ingpeactors would have bo
withhald the resulle of their inspections fron the public and the

ERCY.

M‘I‘I’he report Ik Lo contain such backgreund informetion as well as
recommendations oy provisions and vequirements for a program of
private imapections, incloding esfeguerds neceseary to protact
aghinst mnqutc'ta of interest or the appearance of guch conflicta and
appropriate provisione for the establishroent of an inspector cartifi-
cetion program such as necessary treining and vxarmmatlons, The
report should alse discuse the satablishment of & schedule ol Fees
whith would be charged for examiniation and certification ol ia-
spectorg thot would make the program sell suMicient.
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The atudy the Administrator performe should be forused on the
issue st heod- kow o procure wniform, high quality inapections of
treatment, etorage and disposal facilities el liktle or oo cost W Stale
ond Feleral govepinnents. The prodoct of the Adminiatrator’s
study should be 8 ¢omplck: ceport, evaluiting alternative solotions
to the problem and containing recommendation: as 10 the most ap-
rrupnuh: aolution, It showld contain decailed recemmendatioos for
egislation or regulatione necessary o implement the recommennded
nlternative.

FEPERAL FATILIMEE

Thia section of the bill conteing provisions dealing with Federal
lacilities and Federal inspection of S3tate and lecal Facilities Exist-
ing information on ocilities owaeed or operated by agencies or de-
partmenta of the Federal government. and by Sthte and local gov-
ermiments indicates that there are large numbers of such Tactlilies
al which hagardous waste are treated, atorad or disposed.

The bill reyguires the Adminiatracor of the Encironmental Protec-
tion Apency to mepact every facility ak which hazardnus wrastes are
treated, stored urggeﬁpmd and which are owned or operetsd Dy ab
agency or department of the Federal government. The Administro-
tor L8 ired ko comduct this inspection et least once avery two
¥EATS, e Stule ofwials in Stwtes with authorizged hazardous
waste ptograms are authorized by the bill to conduct such inspes-
tiong, the Adminigteators duty to conduct the inspection s manda-
tory. The Administeator may mot delegate his responaibility outside
the Envirenmental Protection Agency, The Administeator mwst in-
apect the Federal facilitiea and determine their eomplinnes with
the wequirernents of this subtitle and regulations promdlgeted
Lhereander.

The bal] alsr roquites the Admonistrator to inepect every treat-
ment, storage and dispusael facility which is operated by o State or
Iocal povernment and which i reguired by section 3003 of the Act
Lo lave a perinit

Tt s extrepiely important that the Administeator, as the Faderal
official dewignaled o lmplement the hazardons waste Jawa of this
Mation, assure that the lacilities owned snd operuted by agencies
and depertments nf the Fedarel government are in complinnée
with thoge laws. Section G0 of the Bolid Waste 1Viapesal Act apeci-
fially provides that all bromches of the Federal governrient owning
or aparating 8 selid wazte management feclly ore aubject b0 and
rouet comply with Federal, Stale, end lweal hazardoeus wisie laws
m-u:]ud:mg permitting and inspection requirements. This oew inspec
Lion regdicement will assure that che Adminialrator compiles com-

Jinmee date on nll Federal Guwilities, thereby anabling the Agency,

tes and privale cilizens Lo aeseky the performance of the Federal
government in meating its obligalion undetr the hazardouds wasts
lawa.

It §% alza important that there be a thorough and objective evalu-
ativn of conditions at State and locally operated hazardows waste
gitae. The hill rl.':q“in:-: EVA, o5 the Federal pgency with responei-
bility for overseeing hazardous woste dizposal, o sonduct such an
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inspeclion and evaloetion, and to make the pesubts of ita inapec-
tions available ta the pulblic.

This eecticn of the bill alao amends the Solid Wazte Disposal Act
by adding a new sectipn 2015, This wew gotion providea that all
agencies of the Federsl governroent umderluke s continuing proe
E_Jam ta compile, publish and subtnit to the Administrator of the

vironmental Protection Agency, atd to suthorized Statea, an in-
ventory describing &bl sites owned or operated by such sgencies
whare hazardeus wastes heve sl any time been treated, stoved or
disposed. The inventory ik to include sites where hazardous wastea
were treated, stored or disposed gl 1ime other Lthan when aaid agen-
cied owned or operated the aites. It would be hetpful iff the inven-
tory could ineluda information on sites prE!.l'lnuallJy but no lenger
awned or operated by & Federsal aponcy, such as reparted under sec-
tion 10Xer of CERCLA.

Some of the infprmation required by the inventary may cuerent-
Iy be availahle to the Administrater pursuant b3 the notification re-
quirements in sectioy LG of the Act or aection 18¥c) of the Cont-
prebensive Envirgrnenti] Rosponse, Compensation, and Liabifity
Act of 1980 [CERCLA)L While ihese notification requirements ap-
plisd to active {section 3010) 2w well a5 inactive (eection 108(c) sites,
these notificatione have besn donmidered te be onetime require
ments. The rection 3015 inveptory ealablishes en onpoing requires
ment to compile and contingousty update the inventary.

Since the time the crigingl netifications wnder ssction 103e)
wera preparsd, geveral agencies have sstabliched programa to de-
termmine further the existence und nature of huargoua waste sited
on Federal landd. The Eovironmental Protection Agency also hes

0 an initiative Lo jnepect Facilitien to evaluate identified sites
and determine il edditivnal unreportzd sitas may exist. The saction
A5 inventory will provide a statutery framawork for these efforta
mssuring that as more detiiled investigations Tevenal additione] sitea
or information en previgusly iduntijlfed sites, this information is
routinely added to agency invenloriee which are forwarded to the
Administrator.

The duty tz compile and submit the inveniory o the Administre-
tor 18 & mandatory, nondisceetionary duty. Should an agency fail to
carcy oul Lhe inventary requirements, gecllon 3015 requires the Ad-
mimislralor to compile the inventory, The Administrator's duty is
alan notdiscretionary. Either a noncomplying agency af the Admin-
intratgyr, il hee fuile to act, are sobject ta the citizen guit and penalty
provigicng of seclion T2, To asswre that there @6 o conliEOn =6
to thie, the amendments to saction TR continue to vee the curtent
statutary langunge (0 opecifically authorize a suite against "phy
pereary, Includipng the United States . '

These naw inapection end inventory requirements alao will pra-
vide documentztion a3 t0 the sondition or existence of hazardoos
waste aites on Federal lands, Such documentation, which there is
reasnn to belisve has not besn advquately developed in the past,
will be extremely useml in determinitg the need for responss
aetion undar CERTCLA.

The Comprehensive Emergancy Response, Compensation and Li-
ability Act eetablished a program for vesponding to relenses ol hoz-
ardous subetonces on Federel or non-Federal loads. Section 107g)
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of CERCL-A mukes clear thal the provisions of the law apply to all
branches of the Fedsral governmyent. However, the Presidant, in
Executive Order 12316, delepatd to variouws Federsl agencies Lhe
ailthority to aqsess whether & releage hig sccurred on their lands
and what Actions, il sy, ane: necesswry o respond o such relenses,
This delegation of authority has resulted n the didturbing silua-
tion in which the polentially lizble egency is also the agency juding
the existence and extent of its liabi :ityfq‘he inspeclivn mand inven-
tory requirements of this bill will serve the function of “shining a
Tight’" on these sites anmd providing the Administrater and the
public with esgential information o pssess the need for CERCLA
response Bt Federn] Tucilities ond the extent of Federal agency lis-
baliby o guch sites.

Except where the mment is expressly singled out for prefar
ential (réptmend, il 15 W wbide by the reguirements of thla law we
would any privebe citizen,

FEDEERAL ENFORCEMENT

The reportad bill amends secbion 3008 1 several waye to improve
hazardous wasle enforceroent. The amendment to section S002dX1h
clanifies the criminel liability of persons, including generators of
harardous waste, who ingly causs harardous waste to be
trensporied to an unpermitted facility. Because the gensrator is in
the best position to know the nature of his waste material, the reg-
wlatory scheme astablished by subtitle T places & duty on the gen-
aratar in the first instance to meke appropriate arrancements to
traneport and dispeee of his wasta properly. The Federal govarn-
ment & ability t2 obtain crirminel penslties againat penerators and
ather persora who koowingly cause the transportation of hazard-
ous waste o an unpermitted facility is essantial to the repulatory
acheme.

The amendmente to ssction 2MIHANE) edd viclations of inderim
acatus standards to those violatione of subtitle C for which crimingl
penaltiea are evailable. A large number of hazardous waste man-
egernent facilities currently are operating under interim atatus
gtandards, rather than finel permits. Knowing vislatione of intarim
statua standards can present significant human health and envi-
ronmental problenss. In the moat serious situations, the poverm-
ment's ability to obtain criminel penalties for auch viclations will
be B nacesaery enforcement tool,

Although Statee are not required to have anelopues to the Feder-
al interim statua gtandards (i.e., they may require that all facilities
obtain permits before construction or aperation), where States do
hawve auch atandarda, wiclation of thess etanderds will alee be enb-
ject to thia section.

Saction 2033 pravides criminal penalties for the aubmittal of
falze information in docurnents required to be filed under the Act.
Haowewver, the atatute presently does not specifically address matari-
al omissions ot the failure ta fike required reports. These actions
tnay have significent impact on the weguletory procesa. The con-
duct can be a3 serious in nature =5 (aleilication of information sub-
mitbed. These amendments are propoeed to clarify that criminal
penalties ave provided for this conduct.
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Chaly “maoderial® onissighs, Le, cmissions which will have o bencd-
tnql«_ Lo inMluence Agency action, are incladed, aruring against Lhe
plicokion of this sechion t9 ingidentn] or insignificont viglations.
imilorly, the amendments provide crbningl penaltied only for a
knowing Tuilure Lo file required material. Foilues 1o fle or income
plch, Ffmg duc b goeident or mastake 5 nol coversd by thly prowvis

Thuc amendmwenlys wles clorily 1he fact that section S0DEdW4E o
pligz bo records or olther documentds roquared by Stoce regulation in
g Slule with en authorized subtitle C progrom. Finally, the amepd-
menls aflirm thol this provision spply o expoders of hacardous
waete, as well o generetors, storers, treoleo, bransporiens, dispos-
ers and other handlers of hazardous wasts,

A new peregcaph (5] is added Lo seclion J005d) by these amend-
menls to provide criminal pendolties where hozardous wasle s
knuwingly teansporled or caused to be tronsported without o mam-
fest. Without thee prosvision, comminal Liability would not attach L
corducl resulting in the unmunifestad transporiativn of hucardous
wapste unlees the waste 5 su ucntly delivered to an unpermitted
facility,  violulion of section 30N,

These omendments are inlended o simplify the cormenl Jane
guags of seclion 200%e) and to catend its coverage o all ¢riminal
violations specified in section S00E)

Sectivn JO0HeX1XBNID iy deleted from the “Enowing Endun
mment” provisiwn 1o the statule because that parograph 15 nedun-
dant once violalions of inlerim etatus standerds are included in
subsction X2k Ruther ihan milerata those eclions whach consts
Lule the predicate for the crime of knowing endongerment, section
N30 s omended o Teferoms: par ruphs [dX1G1 The further
effect of thiz change s thad the ing of false material state-
rménts e otations; the dtatm::hun. altetation or conceal-
tent of, or failure to file, records, applications mabifests, repotts
prd acher docorments; and the tranzportatian of harardous wrasta
without & manilest, have been odded to these actiona subpect to the
krowing endangerment provigigng of seceing AA0E).

In addition, thiz amendment eliminates the lanpuage of subsec-
tion (eK2] (&Y and (B} Fron 3ection #00H. [0 the paat, there hea been
confusion over the meaning of and the distinction between {eX2XA
and (e}HB). Thia element of praoaf renders saction 03] unduly
reatrictive and may well have contributed to the fact that since ils
enacement in 1980, there hea oot been a single indictment wnder
thie prevision. With the delstion of this language the provisioh re
lains numerous salepuarde and there still remuins & sUMiciently
strenuous burden to prove knowing cndangerment o prevent wup-
wurranbed prosocutions.

Finully, the increassd maaimun peisen sentences for violations
of section WMEe) and section M) (1) and (Y] reflect the Com-
gtess’ explicit intention that ceiminal violations of this Act should
nnt ke treated lighcly. As the implementation of other provisions of
thia bilk reatrict land disposal of hazerdoue wastes and require
galer methode of handling and treatment, there il be & signifi-
cantly greatar invenlive to diepaee of koxic waste illegzlly. These
improved ¢riminal sions and enhenced penalties are intended
to provide EPA B:I-I'I'lj the Department of Justice with the neossary
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enforcenent ol to combal ineeeased criminal actvity in thas
HATCH.,

EXMIET OF HAZARDOLS WASTES

This saction of the reportad bill adds a new eection 3006 to subti-
tle L, to address problems which have arisen and sre sxpected to
arige invelving the export of hazardous wastes generated in the
United States,

Under current EPA export cogulations, persons who wish to
export hazardous wastes are required cach year to netily EPA Four
weeks prior wo the initial shipmenl of a givett hogardoug. wogte.
This notification includes EPA and Department of Trunsporiation
clasgification numbers a3 well as the names and addresses of the
generator and the conmipnee. The naotification dose nol include any
reference to the amounts te be exported; the fraquency of exports;
the points at which the waste will enter the receiving country; the
melhods of Rtorage, trentment or dispogal in the receiving country;
or the Jltirate destination of the waate.

The ewiating notificaticn syitem i3 inerdequate to addresa the
presenl and potebtiel evironmental. health, and loreigm policy
prableros which oecar when wastes e exported to nations which
do not wiwh b receive themn, or lack suicient information to
manuage Lhem preperly, Acordingly, the Administeator is divectad
to excrcise inoresscd authority over hozacdouws waste exports. In
the sheence of a bilatoaral apreement befweon tha 115, and the gov-
ernment of the receiving counbry selling forth epecific ndice,
expert, and enforcement proceduree for the tronsportolion, breat
ment, storage and disposal of wastes, no pereon shall expart hag
ardous wastes unless (1) such person has notified the Administrator
of the plan to export; 12) the govarnmant of the re¢eiving country
hes sgreed, in writing, to this plan; (3} & copy of the receiving conns
try'e written comsent is attached to the manifest accompanying
each waste chipment; and (4} the shipment conforroms with the
terms of such receiving country’s coneenl.

The notification provided to EFA by the person who intends to
E a hazardous waste, and fnnl.'srci;d by the government of the
115 to the government of the receiving country, will enable that
government to make an informed decision as to whether it will
accept the wasta and, if so, how it will deal with that wasta.

The notification shall include (1) the name and addreas of the mx-
porter; (2] the typee end estimated quantitiea of hazardoue waste to
be exparted; (3) the egtimated frequency or rate at which suth
waste I8 to be exported and the pericd of time over which such
waste ia ta be exported; (1) the parts of entry; (3 a deecription of
the way in which the waste will be tranaported to and treated in
the receiving country; and 6 the name angﬂadd:eua of the ultimate
Lreatmoent, storage or dispoaal Faciliky.

A receiving country'a writtan consent must be obtained prior to
ghipment end atteched to the manifest sccompanying esch waate
ahipment. This will provide the fnreig;l country with the option af
rejecling, accepting or accepling with comditions the waste. and
will facilitate enforcement of that decicion. Without the receiving
counkry’s writtan congent, the shipment cannat teke placa.
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[h order ot the ootice to be manoged propetrly and effectively,
the Adminietratar, srerking aith the retary of State, showld es
tokblish & procedurs for forwarding information te the I'u::re:g‘n Cour-
try regarding the shipment and pertinent U.S. law. Alsa, the proce
dure ghould ielude o request for the meeiving countoy to provide
the Secretery with & written copy of the consent or rgjection.

Where there exlsis an incerpacional agreetnenl belwean the
United Sdates and the povernment of each ceceiving cowntry that
eatablishes notice, expart, and enforcemetdt procedures for Lhe
trunspurlation, irealment, storpage and disposal of hazardous
wastes, such an agreement ahall povern divect ghipments of hazard-
ous wigte [rogn the United Stofes to the receiving eountry, Such
agreament may or may not reguire the receiving country'a prioe
written consent on a shipimen thy-shipment bagis,

Efﬁ‘ﬂiﬂ meniboring and enforcement programe muat be part of

t between the TThited States and a veceiving country,
Eur:h & inlateral agreement should desimibe joinl efforts o monitor
and epotcheck ehipments of hazardous waste bo assure that they
cgnform with the terms of the agrecment, Shipments must conlerm
with the terms of the agreement to satisfy the requirementa of this
section. A bilateral agreerment should alao describe responaibilitien
for enlorcernent and prosecution of the terms of the agpreement.

Any person whe exporte any hazardous weagte after enactiyent of
thi rection must reporl on un annual basis oo wll exports of such
wigbe bu any country. These reports will be wseful in more accu-
rately aesesping the volume, Teeqnensy and destination of hogwed:
aus wiste exparts rom the Uniled Suates.

Altheugh the Apency hes up to two vears to fully implement Lhe
new hazardous waste export poliey, auch implementntion can prob-
ahly Le aocomphished in a shorter pericd of time end the Adminie-
traber should promptly begin the implementation tash. Uikl this
section i@ fully implemented, any person whe intends to export a
herordous waate ahould follew existine hazerdous wasta export no-
Lification procedures as requited under the pressnt subtitle O vegu.
latigrg. However, bwelve months [fom 1the dete of enaciment of this
bill any person who wishes to export will be reguired to comply
wilth the provisiona of this gectian.

A8 o the other provisione of sublitle G, public sversight iz neces
Y Lo assure proper  imipluinentation, Accordinely, the poblic
hould be given full Accesa bo informnation angl docuroenl produced
under thid secliovn, Citieens, upon meguest, should be given acceese Lo
all notices filed under subsaction (o), comments on such netices re-
turnad by the receiving country, a copy of the receiving ooubtry’s
Tingl congent, retwmed ynder eabsectlon &) and all anowal reports
filed under sutaection {g).

The requirements of this zection ahould be vigorously enforced
vring all the toola of section IHE, To accomphsh thig, the Apency
shuuld work with the U8 Custems Service to establish en effective
pragram te monitor and spetcheck internatipnal shipments of has-
ardous waste tn Resure compliance with the requirements of the
section Violatione should then be vigoreusly puraned.
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HUBTITLE O IMFROVEMENTS

The reported bill adde 8 new paragraph to section $HM(a), a part
uf subtitle I} of the Solid Waste Bjspmm] Act. New aection diHM@KE)
requires the Administrator within twenty-four montha after enact-
ment of these amendmenta to promylgete revisiona of the criteria
for digtipguishing senitary landfills and apen durspe under aecticna
1E KT and dl]-ﬂd.{a]{l}.qhme revisions are to reflect the need to
protecl huinen health and the enviroroment, and improveroenta in
tha stale of central and messursment tachinglagy.

Subsiantiol quantities of material of 4 hazardnoe nature Ginds i
way intu sultitle [ disposal fagilities (e, all those not required
have a permit wnder subtitle OF. Thig includes hazsrdow: wastes
nat mtguimd. i to B subtitle O permitted facility hecauss they
come from "sinall quentity generatera”™ While the exact quantiky
of auch waates 1 ool yer kpown, b cleorly toluls milliona of tons
each year, end con cxceed teng of thousands of gollons per veor at
a gingla facility, Alss, the honsehold wagte excloston allows hazopd
ous materials 1o enter subtitle I facilites. Because of the cdrrent
inadequate procedures for identifying, listing, and delwting hagard-
rus wastes, many btreublesome malerials currently unreguloted
under subtitle C will g to sublit]le I facilitiss. These include infec:
tious weates and wastes delisted through marginal neutrabzotion
of their corromivity charectaristie, Llegal dumping of heazardoue
wastes ia regulated under subtille O, E}'Ell.]t- the likelihood of such
dumping at subitle D Facilities muet be coneidered.

Many sites addreased by the cleanup program under the Compre-
hengive Environmentat poraz, Compensation and Liability Act
[Superfund) were originally municipel landfills. Te avaoid creati
aetother round of Superfund cendidatas through our current subti-
tle [F disposal practices, the gubtitle U facility criteria musil be re-
viged. Mew eection 4004ia)# requires such revisions to take inte ac-
count the potential rveceipt by subtitte D' facilitiee of hezardous
wadgke in houschald weete and from small guantity generaters and
the poasibility of illegal dumping. Ags directed by seclion 1{Eal
auch revised criteria should include informetion for decidin
adequate lacation, design, and construction of aubtitle D facilities,
including the coneideration of repional, geographic demowraphic,
and climatic factars.

A principal purpose of thesa revised criteria is the protection of
ground and surface water and drinking water supplies. Appraprl.
ate tloaure reguirementa should be pert of the rewvised critecin, The
Apencey im sxported to examine improvements in owoaste digpogal
mntrﬂ-{ and messurement ehnology, EFA muast also conglder che
appropriple standacds (0 prodect hwmuan health and the environ-
ment, eking iote aceoupt the aize of the fecility, ita lecation rela-
tive tn popalated areas and the degree of induatrialization, the
proximity of ground and surface water, the disposal mechod, and
the amounts and chavracteriatics of the wasta receiwad,

The Agency is granted some diecretion in determining the sppro-
priate design and operating standuards for various sublitle D (il
ties. For example, smoller and more romobe facilitics, cspeciantly
those nol clase Lo drinking water sourees, sserm Less Tikely (o cause
pablic health problems than large fagilities or these near populated
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aress or receiVing wasles feom industrialized areas. The moaltiple
linerlewchale collection systen requireroenta of new section MbYf)
applicable o suktitle C facilities are Bot to be automatically inpor-
poralad in reviesd oriterin o Tandiilla o sorface impoundments
which are sublitle D facilities.

Tha impetus lor requiting these revisiens i3 peimarily the ¢op-
carn for potential digposal of hagarlous materials with nonhazard.
ous wastes. Therelore, mn revising the ctiteria the Agency should
focua initially on municiyu! londElls and subtitle O surface im-
poundments wherw this iv most lkely ta occur. For facilities poten-
bielly reveiving hururdous waste in howsehold waste or from small
guantity generators Lhe revised criterin &L & minimum muet re-
quire groundwsler monitoring, and provide for corvective action
whers necessaty 1o prolect ground or Jurface water or otherwice

avenl release of ardow: materials into the environment.

roundweber monitoring reguirements can contain the flaxibility
currently provided in the aubtitle O vegulatinone. This requirement
does nod apply bo Tacilities which anly recejve wastes the regulation
of which is suspended under section HOIb) {2 ar (2]

To muaks it clear that the prehibition of Gacilitier not in ocompli-
ance with the subtitle D crteria is & direct Federal requirgment,
not dependent on the approval of & Btate plan concaining that re-
Euiremenl. soclion 4dic] 1% amended by striking any relerence to

late plan apparval,

As urif;nﬂll comevived in the 1978 amendments to the Sobid
Waste Disposal Act, subtitle I was infended to provide a compre-
hensive program Tor the management and disposal of selid waets.
The development ond implementation of State plans are to address
Bath herprdovus wed mobbiazsrdous wastes. 'The ban on open dum
lng of sectinn 4005 applies to golid waste and hazardons waste. Suﬁ
title D, however. provides the Act's anly repulatory framewotk lor
the environmencrlly sound dizpoaal afl solid waste at landflls and
impoundmenta not subject to subtitle G permits. The purpose of
theze emendmenta ia to etren n State and Federal oversight of
aubtitle 13 facilitiee, particularly thoae which might receive hazard-
oug wastes from small quantily generators or i household yeastes.
These aubtitle [} improvements require oetion st both the Federal
and the Stata leva),

The repurted bill adds o oew subseilive to section 4003 of the
Ak, wiring esch Slalc o adopt an enfarceable systamy of pricr
epproval and conditions (e.g., A facility permit programl bo assare
compliance with the revised criteria by each solid waets I'I'IEII.a.E]‘ii
moeat Gacility which may vecsive hazardeus waete in houssho
sorlid wagte or from amall quentity generatore. Each State must
begin tr enforce such a system ne later then forty-twro months wfter
enactment of these amendments. Moat Statas alrcedy have in place
permiit syacema For solid waste disposal facililics Since these vz
temss are likely Lo require modifications 1o incorporale the revised
criteria, the bill providee time afler the deqdline for revising the
criteria for Slules to make soch modifications.

The Agency ix expecbed to work with the individual States to
aesist thewn in adopting appropriate and enE:rr-nea.inegemit or
obher systerns for assuoring compliance whith the revi eTiteris,
Stabes should make use of the open dump inventory, and pormits
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izmued under auch systems shouwld raflect or constiute the ¢omph-
gtce schedule required by section 4MHal. The Apency is expected
to meks funds available to the States, through performance-bazed
prants weder section J00EAKT) or an augmended sackion 3011 pro-
gram, to essisl Habe progress in reviging their regulationa and
golid waste manegeownt plans and their permit and enforcement
programa. Such funding should ke stable over a period of years, for
the States to reliably make use af it

Experience with the original subtitle D program indicates thot
aome Stoles wmiay ke vsable or unwilling to adopt an enforceable
program £0 asgure cornpliance wich the criteria at all facilities, To
provide for this comlingency, ander new section 4MHz] the Dnvi-
roenmental Protectien ency s authorized to enforce the prohubi-
tion of section 40050 with respect to Excilities receiving hazardoue
wadtes in howsehold o from smell guantity generators, in any
State which fails to sdept and enfores the required compliance aa-
surance program withun forlv.dao maotithd after emactment ol thees
amendments. Tha Agency will determing & State's compliahee with
the reguiremants of section IS throwgh the review and appro-
al ol Stats solid waste manzgemoenl plens yader section 4003,

The ncy may ued the enfurcement puthorities of sections AHT
apd 3 to enforce the prohbition on vpen dumping ond the re-
vized criteria. Under saction T EFA emplovess oF Pepresenth-
Lives can enter, inspect, and obtein camples al any facility o clee
satne extent that the authority exiats for hezardous weoale fecilibies
regulated undet aubtitle C. This authority witl allowr EFA to evalu-
gte against the revised Federal criterie any dispesal faclity whick
may receive hazardous weste in huusahurl:l waate or [rom smell
quentity penerators. Under section 2008 the Administrator has the
autharity to issue compliance orders and to assass civil und crima-
nal peneltiea for violationa of the criteria. Cltizens may ¢ontimus lo
uze the eaforcement authority of saction T2 ta enforee the proki
hitiens an opan dumping and the revised critaria

BIEWMIAL HEFORT

This provision ameads asctiocn 004} to require the Agency to
pericdically prepare and submit to Congrass and the Preaident o
repart characterizing hazardous waete genernlion, slocoge Lreat-
ment. and disposel paticnwide. The report must be submitked no
leas frequently then every two years and describo tha quantities of
rpecilic types of wastas regulated under subtitle C thot are being
EEnet s a3 well as the dieposition of thoae wastes pnd the
namber of firma enfl‘a:‘g‘ed in such hazardous waete guneration, glor
ape, treptmenk, and disposal activities, The Tirst such report ahall
be submitted to Congress oo later than Maorch 21, 1985, snd ghatl
cover the 1984 reporting year.

Thia information i necaseary W denbify trends in hozardows
wasce management, establish resource needs ond priorities, and to
asgist in evabuating the impact of the hazardous waste regulaticns.

The report Eh:ﬁ summarize¢ the mformation oblwined by the
Apency ander reporting requircmends promulgoled pucsuppt te
gecLione F002a )] and]?[ll]d[ar (1) and 12] which uire haznrdous
waste handlers to submit bienniel eports ta EPA for all add-nwim-
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bered calendar years. The Aganey will not obtain thede teports di-
reclly from hazardous waate handlees located i Stutes thet have
received interirn or final authorisalion. States with intorim er final
autharization arg therelore directed Lo asist the Administrator in
o g auch ceperl for Congress m o form and manner to be
p.ustribed by the Administzotor, The Administretar mey request
copies of Lthose reports received by the Staktes or may apecily B
format for submission of ated data from the individual
States. The Adminiastrator mey aleo rely on hie existing authurity
voder section 0T of the Act to obtain the neceszary information.

AWAERD tF FEES

This section provides for the awarding of costs of litigation in
citizen Auits under section TO0He: of the Act W preveiling or sub-
etantially prevailing pactivs.

The purpose of this seclivn is Lo clarify the circumstancee onder
which costs miay be awerded to parties to citizen saits. In Sisrng
Cleed v, Grorswek, 672 F.2d 33 (D.C. Cir. 19892), the Court of Appeals
hold that 1t was "appropriate” under the Clean Air Act to sword
gttorney’e fees to the petitioner even though the government pre
vailed on all iesues. This decicion waz later reversed by the Sa-
preme Court in Suckelshops v, Sieqo {Tuh, 103 5.0t 3274 (1953,

It is nol reasoneble or appropriate to compel gither the govern-
ment or & privats party to pay the ¢osts of an oppoSiag perly Lo o
lawsint when the oppesing party has not prevailed gn any of the
iswues, Accardingly, IE'; amendment 8 intended to endorge the Su.
preme Court's decision in Rueckelsfnus v, Sierra Cleb, conlien il
ﬂp{:il:i:mhlhty to the Solid Waste Dispegal Act, end provide further
Ruldanée to the coarts in determining the citcematances omder
which il is appropriate to consider awarding costs of litigation.

B AmCn t i8 nol intended to preclude an eweard of coste to
# pactladly preveiling party with respect to the issuea an which
that porly hus prevailed. ifﬂunh an award is deemed appropriate
by the court, Conversely, although the amendment doee authorize
an award of costy 10 8 party who intervenes in e case and is techri-
cally on the prevailing side, such an award would not be appropri-
ate il the intervenoc Tailed 1o make 8 subetanlial contribution to
the zueceqsful eutcome of the cowe, & party may “preveil' by
achieving a succesalil seitlement.

JURICIAT REYIEW

This saction of the reported bill revises section TG, the provi
sion of the Salid Waate Disposal Act governing judicial eeview of
cerlain actians of the Administeetor.

Scction THMEa) of the Act 18 amended to provide that & petitien
for review of the prl:lmuiliatinn of final regulations under the Solid
Waste Disposal Acl or the denial of a petition for the promulga-
tion, amendment, or repeal of & regulation under the Act mey
filed aither in the 115 Cowrt of Appeals Gor the Destrict of Colum.-
bia or in any UB. Court of Appenals for a <ircuit in which the peti-
tioner resides or trangacts budiness which is dimectly effec by
such aelion. The petition maost be Oled within 120 davs from the
dete of the action complained of unless it i3 hased solely on

ADD133



Case: 18-5115 Document: 30 Filed: 03/28/2018 Page: 208
s

E;gumia arising after 120 da{a&ctn Aaenci-r action which could have
n revieved ander this su ion ghall not be subyect Lo judicial
review in anforcement proceedinge

The principal purpose of this amendmanc ia to ailow the Tiling of
petitions for review of nationally spplicable actions of the Adminis
trator under the Sclid Wasta I Act in U5 Courts of Ap-
}:realu mher than the U8, Court of Appeals for the Dhatrict of Coe
umbia, which currently has exduswe juriediction over such peti-
tions.

Tha justilicution for the corrend centralized judicial review of en-
vironmentnal laws ia that it elimioates the possibility of conflicting
tnlerprotations of the law in different circuite and allows a single
collrt b develop expertise in this area of the law. However, thesa
advantegesd are insulficient to offset the disadvantages of central-
ized judicial review, which include inconvenience to litigants who
da nat regide in Washington, DWC., and 8 concentration ol power in
g sitigle inbermedliate appedlote bribunal, which mey in turn gener-
ate harrow political presgures on the oppuintment of j . Cem-
tralizing review in a gingle court aler deprives the law of diverss
views on complex legal ingues, atvd us o resull moy muaboe The bask
of the Supreme Court mgee difficult. Allthough ether circuit courls
of Bppenls may not poaseda the technical expertios of the D.C Cir
cuit, the reponsibilily of the fured is 1o review ectiong of EPA fur
conformity with the law, not to ondertake technical review of the
details of regulations, and there ia no reagon tg believe that other
courts of appeals lack competence to review pegulations and other
aetions for ¢onformity with the Solid Wagte Disposal Act and other
appl ieable laws.

& prucpise Of chunging the period within which a petition must
be filed form ) 10 120 doye is b2 assure that persone whe wrill be
kigrificantly afected by an scticn of the Administrator have an
ample opportunity $0 wssess the consequences of such sction aond, if
necesaary, e a pelition for roview prll:u' ta the expiration of the
time period. Thia igsue wag previously ruviewed by the Committes
im & similar context {Senate Report ﬁu 97666 ul pp. 94-50 und it
was determined that 120 deva is & reasonabile |;n=.=r:i within which
to require the filing of & petition fov review.

Seclion THHKD) is amended to provide that e petition lar review
of the isswance, denial, modification, or revocation of a permmit
Whdler section 5005, or the grant, denial, or withdrawal of antoriza-
Licw of pnterim authorizetion under 304, may be filed by any in-
tereated perton in the U8, Court of Appealz for a circuit in which
the patitioner rezides oF tabls businees which 15 directly alfect-
ed b such action. Af Uredér sction TOOGR), 1he rind within
which e petition muat be filed is shaged Mrom M Lo 1%

Currentiy, section THEb) provides for venue iy the [hrcmt Courd
of Appeals of the United Statas for che Federal judicial dl!a.t.ﬂl:t. Lt
'PF]'IIEEI the petitioner ''residea ot transacts sugh business™, a phirase
whith i drswn From section S09(bX1) of the Federal Watae Poblu-
Lion Comirol Acl. This phrass is inherently ambiguous because the
wiord “Ysuch” has no antecedent. The lagislative history of thia
phrase ia Also ambiguoue and is net consistent with the plausibie
mtfrpt'etatmn u by the Deportment of Justive, that the words

“guch businesa” refer po busitess which i direstly sffected by the
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action which iz the subject of the apphcaticn for ceview, The two
colirts of wppeal: which hove soughi lo conslmue thie phrese, tha
Filth Circut in Teaneca el Co, v, BP4, 592 F 2d 597 (1974}, and
the Eighth Circuil in Feobody Cool o v EP4. 522 F. 2 1152
(1975) ultimetely avoided ruling on its meoning and, therefore,
proper venue for section 509h) cases and seclion THMAb} cases re-
mearns unseltled. Lo order W eliminote, or ol laeat reduce, the pu-
tantial for thresheld litigation over proper venue, the amendment
changes the venue provisions s2 that the language conforme to the
reading of current law which hes been sugeested by the Deparl-
ment of Justice. The filing of an application for reviaw ﬁu
praper lI'I the circuit in tﬁnch the applicant resides, ie. has his
prinripal place of busioess, or where he transacts business which is
directly ted by the acticn of which he complains, For example,
in & case in which the ection complained of is & denial of 2 permit
for a pra d farility, the direct effect of the action would be felt
only et tﬁzseucatmn of the propesed facility, even though indirect
effecta of the a-u:tmn might be feﬁt l:ther facitities of I.hE COMPany.
In a cese iovolri review of & regule action under section
TiME(g} the direct effect of the action would be felt st the location
of the facility or activity subjert to the requirements of the regula-
tion.

The new subsection ic} of section ™06 aimply relocatee the cur-
rant provision governing the adducing of additional evidence in the
course of judicial review of an agency acticn, previeualy section
TONEaK2), and does not change ita meaning or applicability.

Mew subsection (41 of section TING eateblishes a random selection
procedure, to be administered by the Administrative Office of the
Unitad States Courts, to determine the court of appeals in which
an agency action s to be reviewed when patilione for review hevw
bean filed in two or more counte of eppeals within a 30 day pericd.
Following the selection of a court of appeals, other courls 1mm which
petitions have been filed are directed to promoplly trensfer such (we-
titions to the court in which the agency record has been Miled. Not-
withstanding the outcome of the random seluction procedure, ony
courl in which B patition has been filed would retain the power 1o
tronefer the petition to any other coutt of eppeals Tor the conver-
ience of the purties or otherwise o the Inlarest of juetice.

The purjree of the random selection procedure 15 Lo eliminate
the “race Lo the court howse™ phenoimeton and privide for an ot-
derly mennz: of congolidating pelitions for review ol the =ame
agetey potion. This process U in pe way jotended to preclode or
digcourage any court of oppeals from exercising its inherent powrer
to tranaleT A peticion for review to any other court of appeale for
the convenience of the partiee or otherwise in the intereet of jus-
tice.

Mew subaection )2} provides new authorily for any court ol ap-
peals te grant a temporary stay of the effective date of a bnal

cy action pending selaction of the court of ?p&-ﬂ]-ﬁ in which

action hlllebee ruvlewed However, atays should not e granted
l.ll'lII:!EE the gome reguirementa that ordinanly spply to o petition
for o slay of an apehcy actioh ace fully satsfied.

Mew subrection (&b would nuthorize the nwearding of cosia of liti-
gation ueder section T on the same bogis and subject to the
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agtre limitations which apply in the case of citizeh fults {section
TOEMe) s anended by this bill).

LITTIEN SUITSH

Tha reported bill nmends Section TH2 o avthorize the Foderal
eoarts, in setlone indtiated by ciluens under saction 7002, to apply
civil penalties under section 32 and to autherze citizens to seek
relief, including abatensent, where the pest or present handling,
sboroge, treatment, tranrportation or dispoeal of any &lid 01 hax
ardous waste nay present an imminent and substantial endanger-
ment to health or the envirokment. .

The ronditinns plased an swch suits are intended to sesure that
they will complement, and not interfore with, Federal vegulatory
and enforcement . Citizen suits ubder these amendments
may anly be initia ong hundred iwenly days alter fhe citizen
hag notified the Administrator, the State in which the alleged en-
dangeroient may ocour, and the persons allaged bo have coptribng.
ed ot to be contributing to Lhe activities which muy present the en-
dangerment, that there mway be an endengerment. fie with ofther
cilizet RUILS under the Act, Fuita respecting a violation of subtitle C
miay be hrooght immediately alter such notification. IF the Uniled
Staten bgs comeenced ia dilipently prosecuting an action
undet aection THHE, or haa settled an ection to restrain or abale
wcté or conditions which mey bave contributed or are contributing
ta the netivities which may pregent the alleped endangerment, an
action wpder the new provigion cpnnot be Gled. If 8 State has com-
menced sod [ diligently prosecuting a0 action under the pew pro-
vimiom, & cilizen connat fille such an ection. It is vecognized that ona
hundred twenty dows = not sulflicient time for the Agency to con-
dutt Bll studies necessary Lo mitiabe an ehlercement action. Mever-
theless, boged on ourrent exporlence, one hundeed twenty days
should provide enough lime lor the Agency b0 copduct an invegtiga-
tion matiafoetory to the private partws, =0 that EPA and the private
parties should able to work val 8 matvally aeceptable way to

A delcrmination an to whether the Administrator or & Stace “has
commenesd and is diligently prosscuting’ sn action i3, by necessi-
ty, a case-by-aze determinution With respect to the new cange of
sckion lor citizens, "commendemenl” of un nwetiab, 08 uged in bhese
amendments, means having actuslly MNled swit or having igsued an
administrative order An sclion has not been "cotmneteed” in 8
casz that is merely under inveshigation or & cose whepe only notice
ar warning lalters hkave been senl. The scope of the reliel being
sought by the Administrator and the oppaciunity for ¢itizens ba in-
tarvens are factors to be conmidered when determining f 2 case ia
being "'diligenlly proseruted.” A suit filed io courl W obilain partial
abatement of a situation presenling an codongerment oy be
deemed to be a bar to an indepondent citliuns' suil under thess
amendments. An exemple 5 & suil Lo sMain surface <leanwp of &
aite without addreesing cleanup of vontaminoted groundwater. By
exerciging the stalulory right to intervene, the cilizen could ade
quately protect hie interest and semk 4 judicie] order jur complets
abetement. An administrative order cocompassing only a portion
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of A gite, on the other hond, may be deemed W nol be a bar to an
independent citisens’ seil, An example of an sdmintstrative order
encor peswing ooy & portion of a ate % an order addressing the
clennup of sutface contamination withogt addressing the cleanup
of surface conlaminution. Even with the new cequirwments for
publi¢ poarticipation in settloments, participation short of interven-
lion does not provide gitizens with the same oppedlunities to pro-
bact cheeir intereals or 1o seek a judicial order for complete abebe-
i'l_lahl'lﬁ. A decision to bar euch an opportunity should oot be taken
ikhily.

An edditional limilation is conlained in the provisivo thal no
person, othar than a State or lecal government, may bring such an
ection with respect to the sting UFE hazardous wasls treatment,
storage or dieposal fucility. Other légal authority & appropriate for
uddressing questions arising from the parmitting process, This sec-
ticn i not ntended to be used to recpen or MTustrate the permit
prmcess. Finglly, this amendment dees oot alffeet revopnized re-
yuirements regarding legal standing

The amendmenta are net intended ta limil in ony way the claar
right of intervention provided to the Administrator. For example, if
the Administrator believes a citizsen suit under the provision 1s net
being prosscuted in the poblic intereat, he may exercise the right
to intervene in such action end seek from the vourt Testrictions or
conditione upon the citizen swit, in order to aseurs thet the means
of presecution and the relief sought are in the public intcrest, EPA
ang the Department of Justice are responeible for taking nemessory
sleps to assure orderly and voneistent developmanl of cuse luw and
legal intorpretations, and technical consistency for hozordows weste
enforcement. In view of the Apency's expertise 1o thia ates, courts
will Beeord pome deference to the Agency's technical Tfinding3 cone
cerning the noture and extent of endangerment,. The Adrin atrs-
bor nnEl the Dupartment of Justice are encouraged to file amizas
cutipe briels with the couct, where approprince,

These amend mentys provide m%;y' person with & statatory right te
intervche s B party 10 seotion T3 suits filed by the Administra-
tar, gr new gection TW2(a) 1K) swits filad by a State, “unless the
Administrator or the State shows that the ﬂﬁglir:ants interset ia
adequately mepresented by exigting parlies™ The rules en interven-
tion are intended to arsure that persons living in close proximily to
a gite (peteony potentially at visk) which is the aubject ol 2 govern-
ment-initiated imminent hazard action will be able to Intervene as
a matter of Fight unlesa the Administrator or the Stale can demon:
gtrate that they are adequately representing those persens' Lnber-
eets, The purpose of the amendments & te make 1l casier lor indi-
viduals who may be assuming an imminent and sobitantial cicrk as
4 ragull of the defendant's aclivilies fo participate in these guil,
parlicuburly in (aehionng the eppropoate remedy for eliminating
the rsk. By requiring the goverhment w demonstrate that the ap-
pMicant's interssty ore already represented, this amendirent re
verge; the normol pregumption of Role 24 of the Federat Kolas of
Civil Procedure.

These amendments are intepded to allow citizens exactly the
same broad aubstantive and procedural claim for reliel which is al-
ready available ta the United State onder section TR, {Meriad
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States v, Dramond SAumrock Corporation, Civ, WMo G50=1357 {N.ID
Ohie, ED. Moy 25, 1991), Any differences in lanpuege betwaen
these emendments and szction 7003 ave not intended to reflect a
difference inm such claime, but to mevely clarify that citizens will
have the game claimn presently available to the United SQuatea. Nog
do these amendmenta limit &Eiﬂtm% rights, Pomiding eatizens with
the snme cloitn pregently avaitable o the United States i3 not
meanl w imply thal citizens be wocorded the same delervnce on
technical ismues that the courts might accord the EFPA or the De-
partmoent of Justice.

Some lieble parties have erroneowsly agserted thet the {Inited
States wst exhevat all vieble alterpatives o injonctive relief
before it may seek such yelief woder section TOOE. Just a9 the
United States tesd ot utilize resources ovaileble b it under sed-
tion 104 of the Comprehensive Envicvomentsl Respones, Compen-
sation and Liability Act of 1980 (Public Law $-610] or prove that
cuch resources are unavailable before it moay seek injunctive reme-
dial telief under section THK or similar authorities, citizens nesd
not exhanst or pely upon other resourees o remedies, belore seek-
ing telief under these amendments. A9 with secfien T3, those
atpendrments ar ta be ah altermalive and supplement. to other rem-
edivs. Nevertheles, inpunctive relief is an equitable remedy and,
although thete is nu requirement to exhavst ather remedies, counts
should be coymizant of and coneider the availability of euch alterna-
tives when awarding equitable reliel.

Althengh these amendments do not prohibil a court From allosw-
ing a gitizen to litigate pendent Clamms wnder Stole law ih & s2chion
THY action, it iz intended that citizens and ourts will exercige dig
oreting concerning such claltms ga that they will oot unduly delay
ar complicets Federal court procesdings or in any ther way lrus
trate or dl&]i‘nﬁ the primety purpoes of thess amendments and sec-
tion TMI3—which is the protection of health and the enviconment
from solid and harardous weste endangerments. Pendent jurisdic-
tion i5 & dectrine of discretion, not ufnﬁamt.iﬂ"a tight. s justifica-
tion liee in consideratione of judicial economy, convenienca and
fairneas to litipants, if these ave not present & Faderal court should
hegitate to exercise juriediclicn over State clairme, ever thoogh
bound te apply State law o them. [F it appears that the State
iseuEd ubstantinlly predominnte, whether in teras of proof, of the
scope of Whe issoes raised, or of the cotnprehensivoness of Lhe
retmedy sought, the State cloime mey be dismissed without proju-
diee and lelt. for resolutlon to State tribunsls. Fendsnl jurisdiction,
in the sense of judicial power, need not bu exercised in every cass
in whirh it i found to =xiat.

All penalties awarded pursant to theas Elme-ndmenta which allow
courts in which citizen suite are brought 13 app]].r ATy Appra-
priate civil penalties wnder section SO0 [EI]' a:nd 2177 ane t be paid
into the United Statea Tressury. Litigation of apy such request or
the granting of any each pward will not, in any way, limit or pee-
clude the right of the United States oo a=ek or gbhtain the payment
of penalties erising out of the szme or related viglalionr, eXxcept
that the marimur alty to be paid for each wielat|op ahall pot
axceed that provided for in section J004.
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IMMINENT HAZART

The reported bilt amends section TO0E(R) w clarify the breadih of
sectiun TﬁﬁE us v the persone, cohditions apd acts it covers. The
amendments clearly provide thet anyore who Bas contributed or i
cantributing to the creation, existanse, or mainkenance of an immi-
nent end zubstantial endaogarment 16 subjest 10 the squitable au-
thority of section 7003, without regard to fault or neghgenea. Such
persons include, Tt are not limited to, past and present generators
vhoth offsibe and on-site] of hazardous erastee, past end present
awnetd ond operslors of waste breatment, storage, or disposal facili-
ties, und pasl wnd present fropsporters of salid or hesardous
waalea, [m addition, section TO03 1x ¢larified (o establish that it gp-
plies to eny acl, whether jwet or present, which has resulted 0 or
may regult in an imminent and aubelantie] endongerment to
health or the environment. The Environmental Prdection Agency
and the Department of Justice have used the éguilable suthority
and oeginally granted in section TIHS to seek count orders directing
thise persons whige past or present acts heve contributed o or are
mntﬂgﬁr,ing en the evigtence of an imminent and substantial en-
dangerment to ghute such ¢onditiona. This has been &0 intended
use of zection TOHR sinec 1976, These amendments retify this prac-
tice and confirm (hat the abatement authority vested in EFPA and
the courta extands to both puel and present wots contributbing o an
imminent and eubatantiel endangerment.

An svidenced by the definition of "'disposal” in section 1004035,
which inclodes the 'leeking" of hazardoue wasles, section TR hos
alwaye provided the avthority to require the abotemend of present
conditions of endangerment reaul!tingl Itom past disposal practices,
whether tntentional or unintenticnal. These endengerments may
be imwmediate or long-term probletas. The section may be used to
addresz any solid ov hazardous waates that fall within the defini-
tioma of =ection 10M of the Ack or have been identified in published
regulations.

Maoreover, because section THKEF focuses on the ebetement of con-
ditions threatening heplth and the envirenment end oot 8 particu-
lar lman getivity, it hag always reached those persons who have
contributed in the past of nre presntly conteibuting ta the endan-
%crm&m, inclading but not. hmited to genevators, regardleas of
aukt or nﬁghgﬁnw. The amendmunt, by adding the wordzs “have
wontributed” 15 merely intended Lo clarily the existing euthaority.
Thuw, for example, oun-negligent generators whise Wastes are no
longer being depmited or dumped at a particular eite may be or-
dered by ababe the kazard to heslth or the environment posad by
the leaking of the wagtes they once penerated and which have been
depocited on the aite. The amendment reflects the long standing
view thet penerators and other persons involved 1m the handhing,
stoTege, treacment, tranapontation, or disposal of hezardous wasles
muet share in the reaponsibility for the aboalement of Lthe hazardy
arising from therr activities, The section was intended and 8 ine
tandﬁ to mbels mendition: resulling from paat pctivities, Hence,
the district court decisions in Dinifed Stotes . Wode, M6 F. Supp.
A0 (ED. Po. 1382 and Dited Siates v. Wiste frndustries, Mo B0-d4-
Civ—-T (E.Dn. M.C. Jan. 3, 1883} which restricted the application of
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gectinn TMGE, are imconsistent with the auchority conferred by the
gection a9 initielly enacted and with these clonfying amerdments,
In pddition, due to the nature of the hazards presented by diepos
al Fites, section TS 8 'intended to confer wpon the ¢ourls the au-
thority to grant aflirowlive eguicable ralief to t.he extent necessary
to eliminalc riaks pozed by toxic wastes,” United Sfates v,
Prica, 583 F, ‘EH]-!. 313 214 +Ad Cir. 19428 An endangerment
eans a rigk of hElrm not necesdatily actur] hatm, and prool that
the paat or present handling, atorage, teeptnient, transpnrtal.in:m or
disposn] of any solid ot haiordous soaate moy present an inminent
gubstantiol epdangerment s grounds [ an ackion peeking
eguitable injonclive relial, Uniled Stades v. Price, seprg, ond Unlled
Stetes v, Vertar Chemcal Covp, 439 F. Supp. 85T, 835 (ED Ark,,
W.Ir 1860 The primary intent of the provision is Lo probect
human heslth and the envirooment; heoce, the courts should con-
aider both the nature of the sndangsrment which may be precented
and its hkelihood, recognizing that riek may be ''assessed from aue-
ﬁ but not comp Emlf' suhEtEu'ltmtEd relationships between
cta, from lrends among m;:l.u. from theorelical projectiona, rom
imperfect data, or from pro bative preliminary data not yet certifi-
able as fact’" [fnaited States v. Wertae Chemicel Corp., supra at
225, citing Erhyl Corporation v. Environmental Protection Agency
Mo, T3- 22535 {OC. Cir, Jan. 28, 1975) (diesenting op. at 11, 31-33),
revarsed en bane at 541 B 24 1 (. Cir. 1976), cert. den. 426 US.
441, (1976 An endangerment i3 “imminent” and actionable whan
it is shown thet it presents a threat to haten health or the envi-
ronment, evan il it may not eventuate ov be fully ranifeat for &
pericd of meny yeera—ad may be the case with deinking water con-
tamination, cancer, and many other efects. [fited States v. Price,
supra, and ffrited Szates v. EEI-H_‘..' Tar & Chemical Corp., Civ. Mo,
4-E-46Y (0. Minn. Aupg. 5, 1952 at 1011
Some liable parties have erronecusly asserted (hat the United
States must exhauet &ll viable alternatives to injunctive relief,
before it may seek such reliel ander section 7003, The Urniced
States need not utilize ressurces available to it under section 104 of
the Comprehensive Environmental Reaponse, Cotopensetion and
{iability Act of 1980 [Public Law Y96-510) ar prove that such re-
EOuUrceE are unevailable, before it may sesk injunctive remedial
relief under saction M3 or similar authorities. tion 033 s an
elternative and supplement to other remediee. Mevertheless, sec-
tian 7K} providea for the awarding of eguitable relief and, g with
any equitable remedy, requires the court w consider all circum-
etancee of the case snd to carefully balance ell relevant factars. CI.
rited Nrates. v. FPrice, supra, at 211,

PEELIC PARTICIFATION K SETTLEMENTS

This amendmwnl, adding o new subseclion o section THE, builds
upon existing practice in pudicisl scltlements and extends the re-
quirement [or public pecticipabion o &tlemente to administrabive
settlements such a8 those igsued in the orm of adminlsiretive
wrodere. The Depariment of Justice and the EPA are reguired o
publieh natice of the goveramenl's intentivn t3 soubtle soy ¢leim it
may huve under section TS, provide on opportanity for a public
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meeling in the affectad grea, provide 6 ressonable opportunity for
publiv comment and withhotd final congent ta Ry such agesment
or eettlement until guch time as the requiremants of this section
hevi bien mel,

Coreently, the regulations of the Iepartment of Justice require
the Attorney General or hie designes to pablish notice of the gov-
ernment's intention to encer inte a conzent decree in any suil Lo
enjoin the digcharge of pollutonls. This procsdure has been imple-
mented by lodging eonsent decree with district cowrts for thivty (30
daya while netificetion of their lodging 3 given to the public by
pubdicatiot in the Federsl Register. The consent decree is available
to the public upon reguest and the Department of Justice with-
holds ita final consent to the decres gntl] such time as comments
fre received from any intereeted pereon. 1o the event compents
gre received, the Department of Justice files such comments with
the court. The Department reserves the right to withdraw or with-
hold its consant to the proposed judgment il the comments, views
and allegetione concermng the judgment dieclose acts for consider-
atlon which indicate that the proposed judgment ie inapproprinte,
improper or inadequate.

These procedures have heepn o usefyl vehicle for receiving public
comment i Lhe past. By filing such comments with the court, toe
gether with ita written vesponses to the comments, the Depariment
has supplied the basis for subsequent judicial hearings on the pro-
privty of the entry of apercific conzent decrees.

The precess eqtahlished puriusnt (o these amendments is meant
tn be flexible, For example, less than theity 20) deva for review
and comment may be appropriate in, for scample, emegendy situa-
tions where clean yp ghould preceed earlier. Informal public meat-
ings, ns wpposed to formal poblic hearings, are required.

In providing public nocice under thiy section, ETA and the De-
partment should wee puble: notice measaree such za lacal newapa-
perd and radio that will effectively reach the affected community.
Such notice should supplement publication of notice in the Federel
Ragiater.

These amendments do not estzblish new substantive rights to
obtain review or to make the governmept's exercise of (L9 progecis
torial discretion in deciding whether to anter inte a consent decree,
covenent not to sue or cther agreement aubject to judicial review
under the Administrative Procedure Act oF under the Salid Waste
Diapeaal Act. Howewer, the terms ol the agreement sre reviewable
fo pdyyre Lhet they are feir and adequate and are not unlewful, un-
reasonable, or apainat public palicy.

In aome caseq, actions under gection TS of the Solid Waste Dis-
pasal Act con alsy be undertaken pursuant to section 106 of the
Comprehensive Environmental Respanae, Compenaation and Liahil-
ity Act of 1580 (Fublic Lew B6-5L0XCERCLAY. The government
should not bypass this provizion by taking all future aclions pursu-
att W section 106 of CERCLA, To the extant that seclion 106 ac-
tivns could have been pursued under sectionm 7MY it i3 intended
that such actione should be suhbject to the requirements of this pre-
vishon.
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LCHMPATIBILITY OF EECYCULING AND EHEEGY HECOVERY

The reported bill emends eectionz 4001 and 42, dealing with
Bate or regional solid waste management planting, to require the
prantial For recycling and materials recovery im un area Lo be
taken ints coneidaration in planning a wastets-energy facility, Da-
Eypndan.::e ol g certiin woaste stream ay fuel for an energy TeCovery

acilily ehould nut be allowed bo interfers with the Act’s gaal of en-
couraging materials recovery and resource conzervation.

CLa BTFFCATIN OF HOUSEHOLD 3ASTE FROCLYSION

The reported biil adds a subsection d} b section 3001 te claridy
the coverage of the housshold weeta exclusion with respect Lo re-
solree recovery Tocilities recwvering energy theough the mass buen-
ing of municipal solid woste, Thie cxclusion was promulgated by
the Agancy in ita hazardous waste management reguletions scstab-
lxhed to exclude waste streama generated by consumers et the
household level and by surces whose wastes are sufliciently simi-
lar in both gquantity and quality to those of houecholdes,

Resauree  tecovery facilitken often take in sueh  “houwsshold
wastes' mixed with other, nonshwonrdous weste strepms from & vas
tiety of sources other thao "households, including amall commer-
cigl and indvsteial gowrces, sehoalz, hotels, monicipal boildinge,
churches, etc, 1t 15 important Lo encoarage commercindly viable re
source recovery facilities and o remove impediments thet moay
hinder their development and cpevation. New gaction 300Lidp clari-
fie the original intent o include within the haosehold waste ex.
clusion activities of a8 resource recovery facilily which recover:
etergy Ifrom the mesa burning of household waste and non-hezard-
oug wiaste o other solinted.

All wigte munagement activilies of such a lacility, including the
reneration, (ransportation, treatment swrage and disposal of
waste shall be covered by the exclusion, if the limitationa in para-
groptha (1} amel (2] of sabsection (A ane met. First, such Baeilities
musl reewive and burn only household waste and sslid wusls (com
other sources which does mat contain hazardoua waste identified or
lizted under section 3001,

Secatd, such Tacllities o aceept hocordous wastes idettified
oT listed under section JO01 from commercial or industrial sources,
and must eatablish contractual requirements or other nobification
oF ingpection procedures b asqure that tuch woastes fre ot res
ceived or burned. This provision Tegquires precaulionary memsares
ar pracedures which can be shown to effective safeguarde
againat the ovnintended acceptavce of hasavdous wraste. IF such
mensires ore [0 ploce, & ressdroe recovery Facilicty whoss activities
would normally be eovered by the housshold waste exclusion
zhould not be penelized for the secasional, inadvertent receipt and
burbing of harardous meterial firomn such comroerciz] or induatrial
sources, Facilities must munilor the wasle they receive and, i oec
essary, reviee the preceutionary measures they establish to aesure
against the receipt of 2uch harardone wacts,
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REQUIREMENTS IN AUTHORIZED RTATES

Several new requirementa in the bill ave scheduled o take effect
upat emactmient of by specific detes following «onackment, The bl
adds a new sertion 006U 1o the Adt b0 assune thet, for the listed
|:II'I'.I'1|"I.EII:I-]'IE. the lreml?nts aan}' slmultaneously 0 every Stata
whather or not 4 Slul= has been puthworized Lo administer and en-
fnr-:e e program under section 3046,

éates that are currently authorized to administer their own
pmg'rama under section AKMHE] retain that auwthority with respect
to existing pregram elements. The Environmental Protzetion
Apency will implemsant the new statutsry reguirements in sach
and every State until ruch State in authorized, in accordance with
sgction 06, Lo operate ity own equivalent program with respect 1o
those new requirenents.

Sectigh, A0 shoanld be admimistered 80 ey W0 ehcourge sach
Htats bo #3410 me 0T continue primury responsbility for pregrum ad-
mitlstrtion and o and recommodate Lhe vorous means
by which States may thoose to cunduct their ems. In this
Tegard, the term Vequivalent” a5 used tn apction ﬁ should not be
mtergra to mean “identical", thus requiring an absolute like-

tween the State and Federal program reguirernenta. State
program requitementa and procedures which achieve the aame
reau]t inten by the requirements of aubtitle C should be deemed
“pguivalent”. State provisions can differ asz forg az they address
the Federal program requitenients and include State requirementa
al least es atringent as those of the Federal program. Where the
resulta of different State requirements and procedures cannot be
readily measured regsonable judgment showld be usad to avoid im-
peding the authorization of State programe by requiring that thoss
programs bear an absolute likenese 10 the Federal progrem. Sec-
tioh FO06{a) reqf ires the Adminietrotor to make Ondings regarding
the standards tor program appeoval. Therdlore, an analyse more
sophigticoted thun merely requiring verbatim repreductlon of Fed-
arg] provigieny | Tequi

Priot to Staley' being awthorized to administer these new POV
dions a5 purl of their vwo programs, the sdmimelrator 13 60 work
with thuse Stotes that elr heve aathorized programs e dewel-
op, ok expeditioualy as poseible, eooperative agreemetts bo delegate
enforvement. of Lhese new Federnl progrem elements. Az provided
in section 309, nothing in these amendments shall be construad to
probibit any Stole from mmpesing any requirements which are
miwe stringent that thoss im by Federal regulation. Thetes
Torg, in workitg with States b develop Cooperative enforcemsett
aprecinents the Administerater ig to delegate and accept adequate
enforcemyent of compliance with squivalent State requirements
that are more atringent then the new Federal vequirerments s ade-
quate enforcamant of compliance with euch new requiremente.

The pew requiremsnts to be directly applied in évery Stale ara
these conlained in Lthe following sections g2 amendad by this bills
section MREDRH 1} (notificalion by amall quantit gﬁh&rﬁtﬂl‘ﬂ of ship-
rents containing hazardous wipsted); sectiop 30 RG] {requive-
ment for dia after March 31, |9B5, «f hazardous westes Mom
amell quentity genarators only in fagilities permyitted under saction
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3006y, section 300MCh) (deadlines For litmiting or prohibiting land dia-
psul of certain wastes); section 3004id) {ban on dusl suppressiony;
geclion G(Kk4e) (han on inpection of weetes inte certain nnderground
formyations); section 20040F) dminimum techpological standards for
Inndfills, syrface impoundmenls and incinerators); section 3004g)
(requirement for correction of continwing releases of hazardous
wigtes Bt permitted facilicies) section 300400 (labeling requice-
ments for Pucld produced from hezerdous woates or waed il sce-
tion JMEc} (permit review and renewal requirements for hazard-
ouE waste trentment, stovage o digpassl facilitiesky section J00Ne)
(requirements for owners or operators of fand dimposal Thcibitivs
under interim atatue authorizations); and section J0T(bNL) imanda-
tary inapectiong of treatment, atorage ot disposal facilitiea)

AlR EMTARIOME FROM La NT) TIRFEAL FACILITIES

This amendment amends sacfion S04 of the Act Lo ceguire the
Adminisirator within # months afler epactment 1o promulgate
repulations for monitoring end control of air emissions from haz-
ardous waste torilities as may be noecenzpry to protect human
health and the enviropment.

There s o constderable bedy of information indicating that emis-
gions inte the air From hazardous waste facilitiea pose a aignificant
threat to health and the environment. Emisgiong of volacile chemi-
cala from Leeatment, stovage sid dispozal of wasles have been el
miabed 1o b ol & similar magnilude sd smissions of the same come-
F.mnds ftom industriel processes. Studiee of hazardous weste sar-
ace impoundments and lendfille report that significant quantitiea
of hazardous constituents im the wagtes may be emicted jnto the
air. In fact, one quadler of the remedie] octien sitea on the Motion-
al Priority Liet ander the Comprehensive Emorgency Responea,
Ehmpensatlﬂn afd Liahility Act (CEHCLAY are incl at leaet in

because of potential threats to health and the environment
rom enissions of hezardoua pollotants inen the aly.

Propoaala to regulate emndgdions frnr'n hicardons wigte [nr:iliti.f-s
have been published oh several occusions simce ]Jussup[’u f Lthe Ha-
suurce Conservabion and Becovery Act in 1976, Final regulations
hevc never bean ieawed. The Agency slao hes authority to regonlate
emissiona of hazardous air pollutanta under the Claan Air Act, but
its performance under Ehat Act hai heen appallingly slow.

The Kill, therelore, requirr;s Egutﬂr}' action within 3% months
under the Solid Wasle Dis providing substanbial Mexibil-
ity Lo the Agancy in extublieh mg needed controls, 50 long as they
meek the basic requirements of the Act, to protect human health
and the environment. Levele of control may be based gn guch [oe-
tors &3 wolatility and tosicity of wastes anel the (ype of progess
b g e latend.

Menwonng should be required ab hazardous waste facilitics
where ntuweesary to protect human health and the environment.
The Apency is currently monitoring air emisgiong at a sigeificent
rumber of CERCLA gites. It would be entirely appropriate e the
Agency bte Bspe moniloring regalotions on wn expodited Baosia,
while prepanng o control stretegy. Such an approach might facili-
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tats the gatharing of deta on the nature and extent of the problem
posed by air emigsions.

GROUKND WATER BIONITORING

The rted bill adds to asction 3004 of the Act 8 new subasction
{1}, which enda certain exceptione from the requirementa that hng
rrdoua waske treatment, storage, and digposal Feeilities moat mand-
bor geound water near the fecility to detect any relensss of hazwed:
oue constituents from the focilitics, New subsestion S(KM(Y) requiras
that the ground water monitoring equirements muat be complied
wilh whether or not: a facility is located entirely above the season-
gl high water table; the facility hes two lineva and a Jeachate col.
lection eyateny;, ot the Facility's limer for linersk are period iolly in-

Thia szction hes the effect of nullilfying aeveral ions of the
regulationg adopted by the Agoney under saction 4. Current rag-
ulations (40 C.F.R. 264 2221 exsmp o surface impoundment From
the groutd water monitering requirament if certain cenditiong are
m!L. [:-rmmpimlh that the impoundment ia located antirely abave
Lthe »easona ]:I. weter table and has two liners. A similar exem
tion is prova for wastas piles {4t C.F.R. 264,250} and for Jandfille
43 CF.R. 264302 These exemptionr, on their face, do not mwt
subtitle C's basie requirement of protecting hulsan health aod the
environmant. There iz evidenoe that o leok could weedr éven from a
doubledined digpose] facility, snd that hacardows constituenis can
migrate jnte ground waber even if the fnuilily is located entinely
bove the seazone] high water table, Similarly, current regulations
(40 F.R. 264 2530 exetnpt & waste pila from t.ge ground water mon-
itoring reguirementa if it mests certain conditione, princi that
the wagle pile v located above the seasonal high water le, has &
lier, atd the weasles are periodically rem and the liner ia in-
& Lir-:l ot cracks. Again, this exemption allows situakions to exist
that would net be protective of hucian hezlth and the environ-
mn‘:nL For example, if an inapaction shows a liner is cracked, the
vwner or operator is required only to repair the crack, not to detect
and clean up any relesses that may have ocourred belore the crack
was discovared.

The amendment made by this gection of the bill does not make
any changes to the Agency’s regulAlions concerning greund water
mnmt.nnng stamlards other then deleting the indiceted exempliong.

provision does not affect other exemptions ltom the gtandarda.
For example, the regulations praovide that the awmer or operatoe
oeed oot moniter ground water if the Regional Administrator finds
“there is no potential for migration of liquid from a repulatad unit
to the uppearmoat aquiler during the active life of the unregulated
oait {including the c¢losure periodd apd the postclosure cape
peticd''. This exemption 5 not alfected by the bill

The amendment aleo doss ot limit the Agency's authority to
revige the ground water mmonitorlig regulations now in effect; it
meraly provides that whatever segulintions are or will be in effect
shall apply to facilitiea thet, becaes of the conditinne desctibed in

the bill, are now exempted Mom grodnd waler manitoring requig
meEnka.
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WaATTE MM LIMIZATION

A statermnent of valional policy is added to section 1003 of Lthe
Act, and a requirément thol hezardous waste genermbors cortify
that they have progearns 10 reduce Lhe amount ond Loxicity of their
waata and thal they sre using methods to minimize the threal of
their wastes to human health and the environment iy added to yeg-
tions 20 and 3003 of the Act,

The nztional policy stalement emphacizes bwo concepls. Ficsl,
Conpress declares that, wherever feasible, the generotion of Twaard-
ous waste ia to be reduced or eliminated as expediliously ag pogss
hte. Second, waste that ia nevertheless penerated should be Lreated,
stared or disposed of so 83 to minimize the present and futuee
threat by human bealth and the eovironment.

Current laws emphasize the need to properly treat, store, and
dirpose of hazardous wastes, While this continues to be a primary
cletent of the Solid Waste Diepoaal Act and other pollation cop-
trol lawg, additional emphagia must be directed towsod {1) minimiz-
ing the genetation of hazardous wastee and (8) utilizing the bast
Lreatment, storage and dizposal techniques lor each waste.

Acropting to praliminary eatimates fromy recent studies, 160 mil-
livm rmetoic tons of hazardous waste is generated each year in the
United Stales, and cureent]ly subject to subtitle O repulatione. This
is an epormous volume of pollation requiving the eontinuing deval-
qur;ulpqt of envirunicentally sound treatpnent, storage, and dispasal

odiliticy.

Regardtess of the core with which such froilities are managed
and the regulalony or lewad responsibidities impossed on these fmcili-
ties, assyring protection of public health apd the apvironment long
gfler the active phase of 4 facility's existence has ended is a diffi-
cult tawk. The need to minimles the volume and toxicity of all hae-
ordows wpste & cleor and 19 moade an explicit national policy io thie
hLill. Recycling peollucpnts contained in eMuenta, emigsiona, wastes
or gther pollubion stresuns i one, bat by no means the only, way of
implerenting thie notiapel poliey.

For wagtes that Are generated, the nesd oo employ technologies
that minimize present and foture thireats of harm i3 veflected in
ether provisiong of this Bill feg.. thoee that regulate amall gquantity
generabars, place limitationa on land digposal, ertablish minimum
bechuclogical requiremetts, and regulate the burning and blending
of harardous wadte]. The geatensent of national palicy broadene and
maken explicit the intent of Congreas that iz implicit in this bill
and in exiating law,

ln =ddition to the statement of national policy, the Committes
adopted eeveral provisions regarding waste minimizetion: (1) A pro-
vision requiring oo the manifeat cequired by section 5002 of the Act
a fartificabtion by the generntor thet be hos & program in place to
reduce Lhe waluwme o quantity and texicity of haeardows wagte to
the degres decermined by the generator to be economically precti-
ganle and Lhet the propezed method of treatment, atorags, or dis-
pgal s that practiceble melhod currently available to the gener-
ator which minimizes the presenlt and Iz'uturs threat to humen
health and the environment; (2) modification: to Lthe reporting re-
quiremend of section IME, and (3] & requirement for similee sell-
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certification regarding wasteé mlnimization as 8 ¢onditian for on-
Ti.hi.:ﬂi}imgt. trealment, or dispossl facilily purmits after Septembar

These eections sre desipned to ensourags generitors to voluntar-
iy reduie the gquentity and texicily of sll waste, While these provi-
siwne cocourage the reduclion of ﬂﬂﬂ:dﬁuﬂ waste generated, they
are directed at the genaralors of such waste and do not authorize
the Envirvnmental Proteclion Agency or any other person or orga-
nizaticn to interers with or iotrude inlo the production process or

reduction decisions of individusd gonerators, To assure thie, it is
importand to explain mm dolail the moaning of key elaments of the
IEW PIOVIBIGOS,

First, both of the certification reguirements refer to a certifice-
tlan by o penerator that it has o pr:)%‘mm W mimmize wasts &and a8
Lo ity treatment, storage or dispossl pruciices, Whils the require-
ment b make this certification 15 mandatory, the nature of the cei-
terin for the certification snd the determinstion of compliance with
these celkeria are o e made solely by Lhe gonerator.

Sepond, the provisions inclade the term 'economically practice-
hie.” Thin ig a concept that has been used or alluded to in eeversl
lews. Howrever, m Clus imalance, olher thun deflining the phrass, in
the statute, the determination of "etonomically practicable™ will be
wade by the generptor and v not sobpect to auEﬁcq'ucnt re-evalua-
tion. The generator has the Meibility to detarmine what is “seo-
nomically practicable” for the generulor's ciroumedonces, Whether
thia determination s reade for ol of ity operation or on 8 Eile-spe-
cific baais ia for the generator fg decide,

Third, explanation of the plirase "the proposed method of treats
ment, sterage or diaposal 8 Ehat precticable methed currently
availabla to the generator . . " is eential. Thiz Tanguage in not
intended to require the retrofitiing of existing acilities, nor s it
inlcnded to require the installation or vse, gither gngite or offsite,
of mew technoleriee as thay bacome eveileble. A generator may, of
course, choose to retrofit or otherwize utilize new technologies. [fae
of the term “practicable” in conjuonction with the termn “currently
available” should result 1o generators choosing alternative treat-
ment, storsge, or dispusal methods (beyond li!'lI:II-H generally re-
guired to comply with subtitle O, when they are coonomicolly prac-
ritn;b]e. Again, these Judgments am to be moade sololy by the genar
atar.

Faurth, the twa determipptions that prurt be oerdified can be bal-
anced in different ways by a generator. For example, some gener-
uturs may develop programa that first minimize wraste that ia pen-
eroted and then identify and utilize a disprsal techoology that sat-
isfies the second taeat, era may lind that the reduction of wasts
velutre would rewult in inereased toxicity. They may Mnd that the

terent apd Pular: threet to human health sod the snvitonment i
r eddressed in the wie of tresiment, storoge, and disposal
methoda than in the employment of certain waste redoction meth-
ada, Morecver, these provisions gre not intended to discoursge Lhe
recycling of materiale. A fundamental premise of the Act i and
conlinues to be to eocourage reuse of materials.

There are aubstanlial dilferences among hezardeous weste geney-

ators thet. must be mnosidered. For example, there are tnportant
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differences betweon a maoofacturer whose proces crenies hezord-
ougs wastes that are capabla af being recweled i the process and a
generalor whe performe a8 eerviee osing products s lacluoed
elsewhere, the msidue frem which s & hazardous waste, Clearly,
Lthe opportuities Lo minimize weste can be vastly differant be
tweet these types ol gunerators. The bill does not require waste
minirmizatipn progrums where such programs are not practicable,
such ag for those Fenerwlors that are merely vtilizing matsrial
whete Lhere i no praclicable melhed for recyeling the residue.

The difficulties in developing waste minimization pregrame also
can be greatly exacerbabed with mepard te small guantity pener-
atora. The waate minimization reqyimmments oate nat milen 4]
reault in a eignificant peperwork burden for small guantity gener-
ators. Prior to the promulgation of sdditional cogulations for small
quantily generetors required by other prowvisions of the bill, the
wasta minimization requirements de not apply to geaeralens of lees
than 1000 kiloprams per month. The special Brabifest mequirement
lor emall quantity generators is impomed by aection 30 1, nat by
seehion lak3}. In developing regulationa under the gual] quanti-
Ly generntor rogulation ancrlstud:.r provisona of thia bill, the Admin-
igtratat 9 directed W give special coneideration to minimizing any
unduly Burdensome suppecs of these raquiremenls. The Adnviniatta-
tor may cohclode that neithor the reporting or certification re-
quirements of the waste minimizalion section should be spplied to
amall guantity generators, or specifiv tlusses or categories of emall
quantity generators.

With respect to Lhe certification requlrement, this section does
nol create civil or criminal consequences. Thus, for exnmple, such
cortifieations are not to be treated as a "malenal statement™ wnder
new geclion 303dX3: of the Act. Mor iz the content of these certify.
colions W I cause for challenge regerding the irguance of perinits.
In keeping with the concepl of these provisione, judginents made by
the Feneratora are pot subject Lo external terulatory action.

lr ioplementing the bienninl reperting requirement, the Agency
ahauld not requive reportd Lhet duplicate the Agency's sxisting bi-
annial reports. [n particular, to the entent that tha sxisting report
will provide all or some information required by Lhis subsection,
submission of that report should be deemed sufficient Lo wm Iy
with some or wll reporting vitemencs of thiz subsectinn. Adcl.
bionally, it is recognized thal the wolume and quantity and toxicity
ol wagtes fah vwary Gignificantly with reapect to the production
levals of che products aessciated with the waste and that this ran
certainly distort the implicstiony of informetion presented under
newr gaection S EWEH I

Thia section of the reportad Bl includes twe provisione intended
b pesial Coogress. during the next resuthorization of this Ad and
ol th Compreheneive Environmantal Heeponee, Compenslion, and
Tiability Act of 1930, in considering further measures to achieve
the nationa] policy eslablished by Lhis section.

The firat provigion wolld edd a new subsection E00XE) to the Act,
requiring the Administrator bo gibmit o Congress by Octeber b,
1586, a reporc on the feasibility and desimhility of expending the
eubtitle T program to include reguivements for generalora of hoz
ardous wasta to reduce the volume or guantity and tosicily of the
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waste they %Enemte. One such tvpe of requirement which the
Agency should evaluate in this report would be aubstantive atand-
ards oF perlormance, firilar to these ander the Clean Air Act,
which would require all penerators tn & eertain category to reduce
the volunee oF quentity and poxigity of their hazardous weaste at
least o8 much 85 could e oachieved through the application of
measured that are availeble to generators in that category. The
Apency should ale: evaluate other methods of rmequiring generatord
to reduce the volume and boxicity of their hazardous waeta, includ-
ing Pn.aaihle changes tp the requirements established by this geg-
tion's amendments b ssclion MO0Z and WG of the Act,

The report o Conpress alee is to inélude an aseeasment of the
Teasibility ard desivability of standerda prescribing particular miao
agement proctices thot must be Rllowed with reapect to particular
hazardous wastes. Such required menegement practicee, or gimilar
reasures, wauld he a stap beyond the prohibitions on certain teth-
ods ol land disposal which will be established under aection 040
of the Act, a3 added by thig bill, instead of just prohibiting certain
mangpement practices bacausas they arv not protective of humen
health and the environment, establishing preferred or reguited
manngement practices might sssure thot kazacdouds wastes wre
mangged only in those waye which the Agency determinee are
moat prodective of human herlth and the envirnnment.

The rcg:lrt addressing (hese possilble chanpges in the ostuere of the
subtitle T program is t2 be submitted to Congress by October 1,
198f—nne ywear before the expirstion of the authorizatisn for ap-
propristions [or the program.

ar gimiler reasons, the sacond provision accelerates by aix
months the deadlime for the President's comprehensive report to
Congress oo the initial implementation of the Superfund prograom
and possible changes to it. That report, required by gection 301iay1)
of the Comprehengive Environmental Response, Compernsation, and
Linbility Act (CERCLA}, is currently raguircd to be asubmitted
within four veara of the enactment of CERCLA, or by Dacernbar 11,
109EL. The Bill wauld reguire the eport to e Gled writhin forty-two
monihs of the ensctment of A, or by June 11, 1364, This
will assure that Congress haes adequate time to review the report in
advance of making decigions on revizing of extending the Supet-
fund progTam.

The Superfund report is to include en assessment of the Feasibil-
ity end desiveabulity of reviging the tares levied under CEHCLA a0
they are bosed on (he likelibood of a4 relense of a hazardous gukbe-
slance and the degree of hazerd and risk rewulting from ony such
release, ao that the taxes create incentives for proper handling, re-
cyclitgg, incineration, snd néewralizotion of hasaedoue wastes and
disincientives to improper or illegal hundling or dispozal of hazard-
ous materiels. The Agency sheuld consider the potenlisl for
"wapte end'' taxes to create guch incentivea and disincentives, Ao
well jm the pevenue such laxes would peoduce, when stodying the
fewsibility und desirobilily of revising the Superfund tax echedala,
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TECHN ICAL COERECTIONS

Thiz amendment makee two technicel corrections to the Act s
amendad in 1930 amd one correction to the Comprehensive Envi-
ronmental Response, Compendstion, and Liabiliey Act of 1080
(CERCLAL

The At tvo correclions redesignete g section and & Subsection
that were improperly identified in the 1320 amendrocnts b the
Act. ‘L'ke third correction makea it clear that CERCLAs tax sunset
provigion was nob intended to apply to taxes for the Poust Closure
Tialality Trust Fund wnider that Act

REFORT T CONGRESS

This wmendment requlees that the Envitonmeotal Protaction
Agency conduct an inveotory of hasurdoas waste injection wells
and report 1o the Congress nol leter than March 1§ 1984. This pre-
vielon i3 neceseary becauss evan h preliminary estimates 1ndi-
cate that 3T percent of tha us wasie penerated in the
Thaited States is disposed of through deep well injection, virtuslly
po reliable inforpiation exiats az to these wellz and the activities
surrmnding ther. Elsewhers in this hill, the diapogal of hazardous
wosle Lhough iojection into or above an aguifer which serves 29 a
drinking water supply s prohibited. An inventory wias ordierad in
order ta improve Lhe infbrmation bese rolating 0 wells belaw
drinking water aquilers.

In conducting the inventory, the Enwironmentol Protection
Agency mey rely upon information which ia alreedy in axistenve. T
ia expected that much of the hecessary infrmation will be found in
the files of State and loeol agencied. Soiwe of the information, how-
ever, will not be Tound o epsily and, for of least twenty wells, the
Agency iy requiced W conduct o comprehensive sUrvey.

The invenlory and comprehensive survey ane bo provide the fol-
lowing information-

1. The locativn and depth of apch well;
2. Enginesring and conetruction details of each, including
the thickneas a.m:l mmpusll:mn aof its caaling, the widlh and con-
tent of the annulus, ump preseura and cepacily;

1. The hydraogeal cng:caf characterietics of the overlving and

urulprl}nn,g gtrata, a3 well as that inty which the waste i in-

tid;

d. The loaeation apd size of oll drinking water aquifers pene-
teoted by the well, or withlh & one=mile radius of the well or
wilhire tag hundeed feet belew the well injection poiat;

5 The localion, capesity, and population served By ench well
providing driokiog or wrgation welar which is within @ we.
mile radius of the injection well:

i. The nature and volume of the wasts injected during the
one-year period immediately preceding the date of the teport.

7. The detes and nature of the inspections of the injection
well conducted by independent third perties or agents of Stats.
Federal. e lncel governnient;

A. The werme and nddress of all owners ard operators of the
well and pny dispesal Tecility assoriatad with it; and
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9. Buch other information 2 the Administralor may, in his
discretion, deem necessary to define the soepe and nature of
hazardous waste disposal in Lhe United States through under-
provnd injction.

CAOMBILUHTTT RELHA TN

This amendment expands the statutory definition of 'retooval”
in zectiorn 101{23] of Comprehensive Envirenmental Besponsa,
Compensation and Lighility Act of 1580 (CERECLA or Superfund) ta
provide the Ageney with the digeretion to fund as part of removak:

rmancot relocation of businesses, residences and community
acililies; payment of potclpal end interest ot business debts
during 8 temporacy relecation (uniil wmporary Telocation «nde or
unti] permanent relocation is accom whtu:]]r and piyroent of Whem-
ployment compensation o indiv‘idua unemployad as a resilt of an
avacuation a1 a relocation. The amendments authorize the Agency
to provide permaoent relocation as the moet appropriate e at
a gite even when the site ig net on the Mationel Prierities List. The
peytient of principal and intereslt on businesa debta is limited to
thoge hugineaass which arve located in the area of An evacuarion or
relncation.

The laongwage is added to clarily the Agetcy's authority and
fexlallty to denl with sitwations swch as that presented by digein
conlamination in BMimsouri. Specificolly, the ametdment provides
thut the Agency can move immedialely o pecmonently celocates
the residents of o comaminaled site if such o alep ie found to be
cl:rs‘t.-cl'fnc:hw of may be noceseary bo proteet health or welfnre. For

ample, in same ¢2805 il may make more asnse—econGmically and
El:H:ual ~Lo buy up and seal off 8 highly conteminaled residentlal
aTEd er:l.l:lma:diatuanl_vr1 rather than locabe the residents mdelnitely in
tampurm'}' houging during e protracted, poosibly  impractical
c

'T]:ue Elmendmant alaa gave the Agency the authority Lo :.r the
interegt and principal on bueineas debd during & period o
rary relocation. Tempor relocation is inten to '|:I]1.il‘|.-l'."ﬂl
residenta of a contamina area, but when a communily & vvagu.
ated, businesses ere cut off from their customers. Their income
abruptly ceases, while Lheir ghligations continue unabaled. Thus,
they are not protected, but are harreed Thic amendment easke to
hold them hermlesas with eegpect to businees debt only. There is no
intent to make up for lost income.

The Agency mlac would have specific authority to provide spacial
asgigtance to individuale unable to work e 8 result of such en
evacuption. In effect, the eame assistance would be evailable s is
already available in natural dian.stera—unemplu}'manl and reem-
pleymaent asaiatance, food stampa, and grante o meet neceseary éx-
peTIEES OF Berious nesdd mot coverad fy other aid programe. As
oader the Disaster Reliof Act, this assictance would be provided by
Federal agencies with appropriate programs arnd expertice, u
money from the Superfund, end not directly by the Ep?.rlrmml_*n
Pratection Agency.

This 18 a clarifying amendment, oot sabstantially alizrng the
scope or intenl of the Superfund program.
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CosT i LEnrraron

Section 403 of the Conpressional Budget and Impoundment Con-
tral Act requires that & statement of Lthe coat of the reported hill,
prepnred by the Congressionai Budget Office, be included in the
rapart. & vopy of that statemvent Follows;

LS. JENATE,
ConcrRESIION 4 1. BUTGRT DFFICE,
Washington, D, Octuber 87, 1855,
Hon, Rosent T, StarFosn,
Choairman, Commediee on Environmen! and Public Works I8
Serty, Washrrpgton, DO
DEar ME CHalkmaw: Pursosnt to Saction d03 of the Congres-
gional Budget Act of 1974, the Congrassional Budpet Office has pre-
pares] the pttached costh eptimate for 8. 737, the Solid Waste Disposs
gl Act Amendments of 1952 The analysed of the impact of this bill
on gtate and local governments hoe oof been completed, and will be
provided sepacately.
Ehould the Committes ao degire, we would be plensed to provide
Turther dataile on thiz eatimake.
Eincerely,
Rupowrn G, Prnnes,

Ihrectar,

TOMCRAESSHFHAT BUZET OFFICL - - C08T ENTIMATE

1. Bill number: 5, T57

2. Bill Litle; Sulid YWaste Diepasal Act Amendrents of 1323,

& Dill etatus: As ardered neported the Senate Sommittese on
Environment and Public Works, July 23, 1983

4. Rill purpose; Thie bill amends the Soelid Wiate Disposel Ao,
alse known ae the Resource Conservation und Revvvery Act (Public
Law 94-580), and suthorizes appropristions for fiecal yeara 1984-
1487 for the Envlironmental Protection Agency (EPA) to admindster
related programe.

The hill establishes new gequinements for penerators of amall
quentitiea of harardowy wastes, and directs the%f—'h Administratay
tor cowcluet. s sindy and to promulgate additional regulntions appli-
cable to such generetiona. The hill plso establishes new Tequire
rmenta regerding land disposal, air emissions from land depoait
facilities, proupdwabsr monitering, and the export of harardoys
wagte, Tn addition, the bill directs the EPA Administretar to oom-
pile an inventory of all T).5. well3 into which hazardous wasies ere
injected. 8. 757 alse amends the Comprehensive Environmental Re
gponge, Compensaticn, and Liability Act of 1080 to allow e of syu-
purfund money to pey permanent and related cupts to residents
and businesses and to extend certnin diesster relief provisione te
individuais unermnployed na o reeult of relcoation.

& Estimated cost bo the Federal Government:
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[B= kil ptan. o ik A Smban|
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Ecyrmit ordb .. et it e eiemre . e mean 52 1] il Ll

The coste of this bill fall within budget function FH.

Banin of satitate: The authorizetion levels ore stated in tha Bill
For purpoees of this estimate, it is sssumed thal the entire
amounts autherized for fiscal years 1985 throogh 1987 will be ap-
propriated prioe ta the atart of each Fiocal year. Hecawns 14YHd ap-
proprigtiong for there programs have alvgady been enacted, there s
by additional budget impact as o resuld of the 18234 authorizalioos,
Chutloys were calinoed on historical spending palterns for
these and sumilar programa sdministered by the EFA.

The authorization for wse of guperfund money for relocation and,
velated costs could vesull in additional demand e superfund ek
penditnres—but theta B curcently no haals [or atimating the
amounis of wuch additional expenditores,

6. Estimated coet to Stabe and local governments: Mo et availa-

1. Eatimets compatricon: one.

B Previgus CBO eatirnate: Mone.

5. Estimete propared by Anoe E, Hoffman,

10, Eatlmate appraved by C. (. Nuckols tfor James L. Blum, As
eistant Director lor Budget Analysia).

Roticas Vores

Sertiont Tbt of rule XXV1 of the Standing RHules of the Senate
and the rules of the Commitres an Environment atd Public Worka
requirg that any rollcall votes tnken duong consxleration of the
bil] B¢ annouticed in this ceport.

Tu tho Committes's consideration of 3. 757 on July 23, 1533,
four rolleall votes wera taken, including the Committes vote to

the bill which is announced as 14-1.
oting in the affirmative to report 5. 767 from the full Commit-
tee were Senatora Stafford, Baker, Chafee, Sinnpson, Durenberger,
Abdnot, Humphrey, Randolph, Bentsen, Burdick, Hart, Moynihan,
Mitchell and Bauwcus, Voting in the negative war Betptor Symms.

A wedtion W adopt wn amendment offered by Senator Rendolph
88 & substilule for on amendment offered by Fenator Durl.’rnbl‘:rgcr
reloling &0 regulation of small quantity generatoms was defeated
a vola of 6%, Yoting in the affirmative wera Senulors E—'lafl"m‘tf
Chafee, Bendolph, [lart, Mitchell, and Moynihan Yotiog in the
negative ware Sepators Abdn-:rr Haker, Eaucua. Bentsen, %urdicl;
Tirenbkerger, Humphrey, Elmpa.ﬂ-n and S

A moticn to edopt an amendment u-ﬂ'ered by Sanator Duren-
bergar relating bo regulation of amall quantity generators was
adopted by a vote of 10-5% Voting {n the affirmative were Senator
Abdnor, Baker, Brucus, Bentmen, Burdick, Durenberger. Humr
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phrey, Moyniban, Simpson and Symms. Voting in the pegative
where Setators Stafford, Chafee, Kandalph, Hart and Mitchall,

& motion to adopt a package of amendments offered by Senator
Erafford valating to weste minimization waa adopted by g vote of 5-
2 ‘ir’n-tinﬁain tho affirmetive were Senatorz Stafford, Chalee, Duren-
kerper. Randolph, Bentzen, Hart, Mitchell, Moynihan, and Baucua.
Voling in the negative wers Senetors Humphrey and Swyinta.
Voling prosvnt were Senators Abdnor and Simpaon.

HEARINGE

The Subcommiliae on Environmental Pollution beld hearings in
h the 3Tth and 98th Congreas on the Solid Weaste Dhsposul Act,
Orver terelve hundred poges of bistemony and exhibite have baen in-
cluded it the hearlng rocerd, All hearings have been conducled in
Washington, O.C.

lo the S8th Corgreas, the Fuwbtommittee hod two mark-up ses
gipns, June 2 and July 20, The Committae conducted two mark.up
sunziones, July 26 aod 25, and on July 25, 1933, voted to ocder the
bill reported.

On May L& 1933, the Committee reported S 1383, & hill to
amend the Solid Waste Diapeaal Act to antharze funde For Miscal
yoar 1954, The issues rajsed by this piece of legislation ere ad-
dreaned in 5. THT.

Evatvanow or REGULATORY TMIACT

Lo complianee with szction LY of Rule XXV of the Standing
Rules of the Senabe, the Committee makes the following evaluation
of the egulotory impact of the reported bill.

Mloet of the provisions of the reported bill are more specific appli-
cations of regulatory aathurily already aveileble to the Adroinis-
trator under aitbtitle C of the Selid Waste Disposal Act. Generlly
no new regulatory burden in crested by this Bl Some of these
amandments, however, are intended Lo gperifically overrule admin-
istrative exclugions or sqspenaions of regulations.

A priveipal axample ia new asction 3HEDL, loding aul an sdmin-
istrative exemption and requiring slundards for small quantity
generatare of hazardows wawte Thousands of individual businesses,
including rany emall busineeseas, ara likely to be alfectsd by this
powvision, The axacl number, and the likely range of ¢osts imposad,
it not Jnown. The stody required by section 3005bXT) will provide
thia information. The Committas hes mede an effort, however, to
minunizé Lthe smwunt of additional paperwotk and recordkesping
which would be imposed on individuals or businesaes by these pro-
visiens, limiting such reqairerments o those neceszary to proteet
hunvan hiealth and the environment.

The reported bill is not expected 1o heve any impecl on the par-
sonal privacy of individuals.
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ADDITIONAL VIEWS OF SENATOR HUMPHREY

[ was very pleased to be able o vote for Commities paszage of
the Solid Waste Dsposal Act Amendments of 1953, and T commend
the bill to the full Sepale for prompl ceosdarstion and p o,
This kill representa & substantial and iwmportant pisce of work by
the Commatice, which should Jose many of the leopholes extant in
current law snd provide greater protection of humen hewlth and
the environroent.

The Comurvittee has properly recognized thot while much re-
malos tw be done o ensute proper treattment, starage and dispean]
ol hazardous waaies, the future challengs lies in reducing 1he total
ameount of weste generated. Indeed, btwo amendmenta to the bill at-
tempt to eddress this very point. While | fully intend to support
these measures on the floor, 1 em concerned that the Comnitbes
recoived no testimony dereelly on the issue of waste minim zation, [
fear, therefore, thet we may be legislating in something of a
vacuur. It woreiee me that we may impoding a substantial pa-
perwork burden on American industry, but perhaps will have noth-
ihg b Ao for il

By moviog from the questions of prl;ﬁrly sloting, treating and
dispesing of heazardous wastes to the llenge of redusing their
actual generation, we have taken a bold and important step. Bul ]
wonder whether our efforta are properly directed. Shortly after the
Commitcee reported this bill, the EFA released the preliminary
findings of a stydy entpled, "Wational Suevey of Hazandows Waate
Ceenerators and Trestment, Storsge, und Dispesal Facilities Fegu-
loted under RCRA in 1981 This survey indicates thal Americah
industey 16 generating about 150 million metric tons of hezurdaos
waste per year—nearly four fimes more than earlier estimates
Parheps more significant ie the fact that only one percent of the
generatore prvluce nearly M percent of the total ansount of haz-
ardaus waste. Just as importent, only 4 percent of the 4 billien
gallons of bBazordous wastess gopersted in TIE] were recycled, are-
cording Lo the stody,

Thest NMgures suggest thal the problem s very lorge atd impoc-
tonf ¢ne, wnd lead me to guestion whether the: best inatial approach
i# indead B mendatory reporting scheme thut appliee te all geners
ators, but thet providea precious little guidancee for (hem as to
what ahould be reported or what ig expecied. We run the risk hers
of creating a false public impression that we have deall with the
prablem, when in fact we have not. There i8 also a dangsr of &
backlash frorn szome gegmients of industry {famal]l companiss in par
ticuler] that may peroeive thie 83 another sapepeleas hereaugratic
and regulatory hepdpche and cxpense. Needless wo ray, the effect of
such o reaction oould be counterpooductve o bhe reault the Com-
mitfee 15 Leving Lo uohieve,

(T
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At the very leaat, | hope the Comepittee will pacopnize that we
have only just begun oar work o the isae of waste minimizatiom.
An importanl step will be to lind o soitable mesns by which o
ensure thot EM'A will use the mturned reporia to develop & good
atatisticed bass on which to consider future changes It 15 alio my
hope that the Committee will hesr some testimony frum experl
witressed on the apecific issue of waste minimization.

My support for the Solid Waste Disposal Act Amendments of
1953 1% in no way lessened by my concerne gbout the izause of wasts
minimization. Indecd, I om fully prepared (o speak an behalf of
wasta minimization provisions on tEE! i{::lr of Senate. Hommaver, T do
think it is important that the members of the Committee spend
subgtantially more time on this isses in future yeare, Prolection of
humat health and the environment iz & waighty charge, but in the
e of wogte minjmization we heve only uat n to fulfill our
manduta,

[rirooN J. HopaRey.
CHAMCER IN BEEIRTIMNG Law

In compliance with seclivn 12 of rule XXYT of Lhe Stunding
Rales of the Scnate, changee in e::;iztinfa law made by the bill as
raportad are shoemn as follows: Exating law proposed o be omitted
is enelused in blwk bracketa, new matter i prinled in ilalie, existiog
lawr ity which no change i3 praposed s shown in fprma:

Tee SoLin Wasts [hsrasal ACT
[Public Law Hd-3H)

AN ALT To previde thrhninel and Marncwnl wraistanea fae tha derdopment of mon
pgmiuknt plang gnd faciliten dor the racowary of @nkrfy ond other resources from
Linardid madershle and Mor the dafe dBpoesl of discarded materlalp, ond oo regu-
Inte Ly mansgement o hazacdivas waake
He it enacted by the Senate and House of Represenfoliies of the

Linited States of Americn in Congress qapembled,

TITLE IT—S0LI0 WASTE DISFOSAL

BEurTmF A—GENEEAL PROVISIDNY

™ - ™ - - - L]

HIECTIVES AND NMATHANAL POLICY

Sec 1003, (gt DesecTives The objechives of this Act are to proe
mote the protection of health, and then sovirenment skd to cone
gerve valuable material and enerey resowrces by—

11! providing technical and financisl nssistonce to Stete and
lacal governments and interstate agenties for the devalopmant
of aolid waste managemeant plans (ncluding resource reoovery
and ressurce conservation aystems; which will promote im-

roved salid waste management Lachhiguet linciuding meore «f-
ective organizatiomal arrangements!, oew wnd improved moeth-
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oda of collection, separation, and recovery of solid wasle, and
the environmentally safe disposal of nonrecsrverable residues;

(¥) providing training grants in cccupations involving the
design, operation, and meintenance of solid waste diaposal avs-
ema;

(3] prohibiting futyre open dumping en the land and i
ing the conversion < exigting open dumps to facilities which do
nwt 8 dangsr v the enviconment or (0 health; _

4 rstgulati the treatment, siotoge, Leanaportation, und dis
poeal of hazardous wastes which have odverse affects on health

and the envircnment;

(3 providing for the promolgation of guidelines for sold
waate ¢ollection, tranaport, separation, recovery, and disposal
prectices and gystems:

(61 promoting a national research end development program
for improved solid wagtas management Bnd resource cONESTVA-
tlon techniques, more effective organizaitonal arvangenents,
and new gnd improved methods of collection. 3gparalion, and
recovery and reeveling of svhid wistes ond ebvionmentally
safe dispraal of nonrecoverablo residues;

(T) promeoting the demonstrativn, construction, and spplica-
tion of solid wasie manegement, resource recovery, end re
source condervation avatems which preserve and enhance the
quality of air, water, and land resources; and

{8) establishing a cooperstive effort ameog the Federal,
Stete, and local governnients and private enterprisze in order &0
recover valuable materials and energy Feorn aolid waste.

(& Aarionar Pooroy.—The Congress forehy declares ff fo be che
pafionnl policy of the (Tpited Stafes thot, whereper feasible, the gait-
eration of Rasardogd tagls Ly fn fe Pedieed ar alfmieelen 2 exped (-
tinuely a3 possibde Woste thet i repertholoss getterated should be
treated, aiorad, or dlaposnd of anr e Lo mUfNistize the presant ond
Juture threw! to funton Reallth and the ermironrment.

L] - r [ ] ] - L

SURTITLE B—{FFICE OF SaLTr WASTE; AT THORIMES OF THE
ATMIMISTRATHR

L} " ] ] L r L]

AMMUAL REFORT

Sec. 2006. ‘g ACTNITTEE OF THE OFFICE— " * °

M HAZARDOUS WasTE —r1) The Adminpgtoeior sholl troansmil to
et Cogress wred the Prasodend, perpnfivally et ae less often thart
HLOry fund years o rupor! degeribing ousstities and types of Aozerd-
OLE wearls ganeraind, atarsd, trexted, and dispoaed af. The Adminia-
trefor ghalf compile and updule such informtation comparabie fo
that required under section SN aXy) and secfvon S04fal 1) and (1)

3 Sbotes with authorized progroms under secitor FXM skall
make opcifalle those reporis they howe receiped or comperied (o
aedrst e Admensirgdor ta preporing stch report for Congress. The
Forst sk moepart tholf ecver colermedier year J88T ond sl b breens
aqetlief & fhe Congrws no dofer than March 31, 1085,
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(¢ The guifortly of seckon T of thee Act ahadl be avarlable in
the rmplementalior of Phug subeection.

GEHERAL AUTHORIZATION

SEC, 2T, {2) GEMERAL ADMINISTRATION. —There are authorized
to be appropriated to the Admlmstrotor Mor the purpgse of carrying
ount the provizions of this Act, 330, (HWL QWY for the fizcal vear ending
September 30, 1077, 535, 0M) WH) for the fiscal year ending Septem-
boer 30, 1975, S4Z008.0H0 for the Mocg] vear ending September 30,
1979, STHO0CLOM for the Mace] yesr ending September 30, 1980,
FAMMHI0,HHE for the fecal wear ending September 50, 1281, [end
ER3000, M for the fiscal year ending September 19, 1982,
FadEEE O for the Flzeal yeor ending Seplember 0 1382
B3, ML for  the  flacal  pear ending Sepiember S0 TREY,
B 7 000 ner Flacal year for the fiscal years ending Seplember 20
1943, Seplerber J0 1885, and Seprember J0, 158387

] L] * L] L] L L]

SURTITLE C—HaZarmowm WaARTE MaMonEMENT

[IMENTIFICATION ANTI LISTINEG OFF HATARDMIA WASTE

S0, 2001, (2 CeiTERra FoR [oEsTIAICATION oR Listria.—Moet later
thoan eighteen monthe after the date ol the enectment of this Act,
the Administratar shell, after notice and opportunity far public
hearing, and after consultation with appropriate Federal and State
agencies, develop and promulgate criteria for identifving the char-
acterietics of hazardous waste, and for lishing hezacdous wasts,
whith should be subject to the pruwisione of bhis subitle, takitw
into axount toxicily, persislenes, and degradebility b pnature, po-
tentlal for accwmulatlon it tissuw, atd obher related Betord auch as
Neminalility, coreogivenzss, and other hagardous characteristics.
Euch eriterig ahall be wevised Tvom tigge to time az mey ke sppro-
priake.

(bH1) Lloemrrtcanon awe Listimag.—Not later then eightesn
manthe after the dats of enactment of this section, and after notive
and epportunity for poblic hearing, the Administreter shall pro-
mulgats lationa identifying the charstteristica of hazardoua
waste, and Jisting particylar hozardoue wepgies (within the meantg
of section 4, which shall be sulgect Lo the provisions of Lhia
subtitle. Such regulations shall be baged an the eeiteria promulgat-
ed nrder aubsection (&) and shall he rvevised from cime to time
thereafter 89 oay be appropriate.

XA} The mepulations promuipated under peroeraph (3) shedl pre
pide thal, when ergluabing a pelifion (0 erclnde o waule perereted
ot 6 paritcodar feoiliy from beeny opadated o5 0 Roserdons wesie,
the Administrafor shAall consicder eriterie, cwrstilyenls, o otfutr ke
lated foaelors, othor than fLose for whick e wnrsty uaes fated, 0F fhe
Adminittrelor ftas o renconoble bagia 2o belicte Mot guch addition-
ol criteria, consifiuents, oF other reloted foctors could rause such
wwaRte to be lated as a hazerdous waste. The Administrator ahalf
grant or deny such petitions only affer notice and cpporduncdy for
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bl heareng Jf the bests for denfel of suel pefrdier & the pre
epce Of paddilioa! copetltents which cold fose gpel eoesle fo be
Bouzurfoes, Plw Adsiipsirbor SRell amerd Pur &esis for the fsting
of such rwasle fo indiorte e pdditiorgl porttifupmly.

B Thy temporary granling af such o peltlion prine By the enact-
voent oof the Solid Woste Dhsposal Aot Ameadmends of fF8S withou!
Pae opporiemily for pedlic cptement gad the full cotsidergiton of
such comment shall hot imitinue for more han Qoefoe moniha ofter
the date such pelifion & granded or yix mondhs ofter Hie dule of ens
actment of the Solid Wasie Derpovel Act Ameredments of 1880
whichoirer i aler. IF & fnal dectsfon fo grant oF ieny sk g pelt-
tion s mof beer Dot gobed offer notie wad opporipndly for
padlic commen! withir the fehe Emd prserlled by B e
SeRtenol, Ry Sich RLperery grunfiag of sacl pelilion shall cpgee f
De b effecl

S Any peleteee fo geciucbe from segedebion o wasfe geneielnd gf o
peerfeuing feolllty shall b goconysenled &y adinuele duforstation B
ity ok petitlor, includtdg enformaifon vn suries of soch
conesde detereniegd bt be ryprpretlbeddion vy the fesds of geeidelines for
Hig dpzelnpitent and subtmisyimt 0fF she® ikforaloone publiched iy
Ehr Avdiinisteeior. Such irfosrtotion shafl be certiffed by & respor.
sibde offteiad of suck facility fos dofersined woder regeelefions mre
mubgefed under sectine SN Lo Boorcoctentn, comtpdele, ond repre
SERtntlne, within the Reoolodge of eaplowees oF contmacirs of srch
Facility
) f‘ﬂi" the purpoge of assuring fhe thmely complelton of regula-
fiona idertifring the charecteristics of Anzardols usste and the (g
ing of additional particular kazerdous wnatas, ar reguired &y para-
graph £1: of thiz subeection. the Adrtintrtrator shaoll—

7A! rot later thar zix months ofter the date of angcirment }Jf
the Solid Waste DHaposal Aot Amendmenda of 1983, idendi
those particular wastes for which the Agency intendes o dect
twhetfer e Jist a5 Rarardous waste within two vweors after suck
date of engctmend, and thoese pariiculor wastes for whreh the
Agincy infeads to dectde wrthin five years affer such dnte of ens
i Liherf;

B! ket ter than six mordRs gffer the dale of srwciient of
e Sedid Woeta Tspogal Actl Amendmntls of TREY promtulgate
regtlefiovns Lestingr ofiforetoalod ofioxat ool dedaaofiretcon-
falting washed o8 fozprdois wogfes [0 ocverdatce with para-
Frapft (L) of this subsealing e

fC) nod later Eham b veorr after the date of enactment of the
Solid Waate MHaposal! Act Amendmenis of 1938 () promulgale
regulations identifving odditional charoclerfatics of horordeus
WaRstS, Broluding memanres oF indfealors of soxaly and S
rereh decisions on qil wosles wdentified (n pocordaror wetk auh.
pongmpke (AR for decimior withen too wears e for soch sech
wasde volher promeclpale regwladions Hsling seclh porftclebnr fue-
drdont wadle aF pubdllsh @ stglement o f0 ofty guCA lagdts
sfioudd not b fisted g Roareoes taegle! oo

(D mot later thon siz mtosths wfier the date of enaciment! of
the Bolid Wagte [Hapasal Act Amondmernis of 1383, determine
the approprialensea of using 2fe extnection procedure fariciiy
cheractermséic for cvaluaring pelitions to exclide G waste gerner-

ADD159



Case: 18-5115 Document: 30 Filed: 03/28/2018 Page: 234
T3

cled ot & pﬂ-l‘!':'cuiur‘lﬁrmhb' from beiny regulated as o hosord-

ous wogty, and not fgber thar b yeors ofter such dafe of en-

ecftmpnt, mokr such claRds oy e nevessary i the exirgedien

bht boiclty eiorociorfio e predict the fmeching pelen

tal of waster ppan ocpogiers To | fngd medic mars gghessive

fAret the media alafieed [ e reguladion (R oeffect o8 of speh
Jdufd G eracineent,

B The Admingstralor, tn cooperaiion wilf the o far Toxir

Su.bsmm-:.? and fhemrse Ragiziry and the National Soricology Fro-
ettty Shall alye idensify or list those Aoscrdoua waales whic, s*.hr:lH

L gubject io the provisionz of thiz subtitle zolely because of the

ence in such woster of cerigin congiiluents (Buch oo identifi

ciangens, mutdgens, or teratogena) at levels in excese of leve u.lhh:.’:

erdanger human health.

(ch Wy By BTare GOvEHNOR. —AL any time afl=r the date
eighteen months after the cnactmant of thie title, the Govierner of
& Etata :msu-' p&tatmrt the Admlmetrator to identily of lost & male-

m{ rdvus waste, The Adminttrator shall sct uwpon such
p-ehtmn “-'Il-hl.l'.l nincty days Following his receipt thereol and sholl
nolily the Governor of such actlon, If the Adminietrator denjes
such petition beconse of finencial coneidémationa, in providing such
nolice to the Goverpor he shall include a staterment copcerning
such consideralicns.

fd) CLa prrrcaTron oF Hoosenonn Wasre Excrosms. —A resoubtce
FRcomtey FAcElily ronderins anergy from Mg mosr durting of mutiet-
pect sofid waste shall pot be deemed to be treating, sloring. despsing
of, or otherwise managing hasardous wasies for the purpnges of rep-
uwilalwom under this su ;i IF such Fcility—

¢LF receives and burrs ondy (AJ housshold weaale {fram single
and multiple duwellings, hodels, molels, end other resedential
sources!) and (B solid twxele from comemerciod o incusirs)
pources fhe! does not condein hozordess ceoafe fdentifred or
irsted under fhes seofromn, and

3 sk freduty does mof goeept eoerdous wusfes rdemdfied
oF Tided uwmpder this spetipn end the omeer oF operedor of sach
Jaeility Roes mtnblitfied cpkdrmoeinal BaIUiFemanls or nffer ap-
Progrfote rotiftedlion oF [Mapection provedures b9 ossure that
hazardous wasles gre pod received af o burned i such fooility

STAMBARLY APPLICARLE TO GENEHATORS OF HAZARDOLUS WASTE

Sec, M ra) STanDARDs—MN luter than zighteen months wilber
the dal: of the copctment of this scotien, and after notice 2pd op-
poctunity for public heptings and after conauitation with appropei
ate Federpl and State agencies, the Adrmipistralor shall promulgate
regulations esipblishing such standarda, applicable to generators of
harardous waste identified or listed wnder this subtitle, a8 may be
neceas to protect human health and the environment. Such
standards shell establish raquiremente respecting—

{1] F¥w

L] * * * 1 . *

['6h sabmisgion of reports to the Administeator (or the Stote
agency in ahy cnee i which such agency carcien out an author-
1zed permil program purjuant to thie subtitla) at such times as
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the Adminiatrator jor the Stete agency if rpproprinte) deems
neoERRary, setting cut—

[iA) the quantities o hazardoug waste identified or
listed under thia gubtitle thet he hag generoted during &
particular tirme period; and

{B} the dwpoerition of all hezardous woste reported
under gubparagraph (A ]

8 submission of epords o he Adminatralor (ov the State
GEERY LR Ry SEse B wRi0R SuCh ey oorTees @ permit pro-
grom prrsisend Lo thic sublitfol of lepst onee sveny bun pears, sef
fony vreb—

{4 the qeariitics aud nalure of Aarardous wrosle idendi
fiedd or ligterl mpfer fhiv suebtitle tha! he has generaled
Wil bhe heer

37 el rillsﬁwﬂitm of el hazardous waste reporied ander
gL Frgrrraa (AL

{0 efte efforts nrderioken Eurimg e year ie reduce the
srltettie cortd Boxlopdy of neaste generafed, and

{I} the chonges Br olpme and focicily of wasie actuall
achicied durlmg P Jeor A quesiivn O CORTTrisier il
prtuinus years, fo the grfond suchk fnformaolion s guallable
FoF wars priov & ghactmunt of this Suhmrégrqpﬁ.

) Hazarpoms Wasre FRIM TMALL QUANTITY (TENERATORS =i])
nRing tuo fundand and revgnty days affer the snaciment of the
Sofid  Warte Lh;m! At Amemimenty of T881 any hozardous
wnste listed or ifendifTed wnder seofion 00 whick i part of o ftal
quantity genarcded by o genpretor generpling grepler fhan one ks
dredt kifogramse Buf less B one lh.uu.s-.nnﬂﬁ ﬁiiﬂgn;:m.g dering ong
cofendar month ckd whick L shipped off the prempses on whak
wiede iz peneraled shall be oovontixentsd e oo of thy ERupsen.
reental fertinn Age LREfmrnt hanerdons wesie muakifpst fort
atgned by the generoior. This forte shefl condufn tle folfowerg infor
mTitan;

rAt che name and address of the gensralor of te waste;

(B the United States Departmtent of Transporiation descrip-
tion af the waste, including the proper shipping rome, hasord
vhesy, omd identification rumbar f[ﬁfﬁm £ epolicable;

(T} Hhe aumber and fype of condginers;

(T Lhe cpiecendaby of tonsle berne fransported; ard

rE) the name und edress of the faeddy desipnoied fo receive
tha Laghe,

J;fw ragrnk (B is pod a‘T.l‘ImMe, b Lectr af the degcriplionr re-
A, Loir such sabporagrnph CHL Mie fore sfadll contgit e Enpe
ronmenial Protection Agency idenlificactiot number, oF o getric O
sCrpiion of the aste, ar o deseripiion of e wagte by Aazordnas
teaste characleristic. Addilioral requirements reloted o the monf-
ezt shall apply only if defermined necegsary by the Administrator
o prwtect fliman Bealth ond the encironment. Trhe Adminigtrator i
abthurizrd fo apely Ae regquiremends of iAts peragrapgh be fozard-
ous weelit beflicnl 8 pert of g tadod quanfity genereled By o generalor
grneritring tew® Thant one Atnd Effogrums dwring one colendar
oA,

(#¥A) Any haorardous waete tdfentified in aoovwdatton WA fection
S0 o the basis of the characeteriztis af [gritability, rstialty, or

ADD161



Case: 18-5115 Document: 30 Filed: 03/28/2018 Page: 236

Al
oprrosiuity or fsted uader gection S ehich 4 pan of o lofel
RUby gemeraled by g gencrator gersrecly, .urr thih oHe hhn-
E.r-e:f Eifogrars bu! fesa thon one fhausar biwgrrms SLritg ot

calpndar month when such practe iz :mnapaﬂed off the premises on
thich such wazte iz generated, shall b plored in suitobis sound,
hoRfea RINg Contginers a8 fallows:

(A qﬁi"-apen:' ticn materials residucl mt-em:la and mgleri-
als from gpill cleanup moy be placed In the o il comininers
of such malerials, or in equiszleni rondainers mbeled il he
some fformation as the ortginagl condadinors omd swidably con-
.gtmr'ﬂ! to cordain geu{'!:r ma teruala; Py

{ti) o woale may be ploced tn o Depariment o MspOrial Lo

Jﬁcu:-!::r.r: horardous materal comleimty itk prigoribed fg-
nﬁ i complignce weth fhe Harordous Matertad Troes parte-
gion Act; ond

(ife) atfer prastes moy be placed (n @ condather or ptherucis
Fendimd by o mebhod Encluding o method of idenficelime oF
Lelwi g consirtent with this sm?fpa.m,mh} malually cgreed by
L generutar ated the frens F oy gueh Lomeles.

Wastes Fhat are nol ircompatitle maoy e agorerofed it ruch sude-
ehle mndfatiters. For the purpnae of this subparograph, iR
mtevta the Miring of tWwo or Mmore tpes of wastes within :E inner-
mu.gﬂl raniginer. e o rcder & .
J.E.meptuspmua (5 dar g r obTde Gl o gen-
erotor genem:m% waste sulfect fo tﬁ:a poragraph skall nat b aub-
Ject to addetronal requirermenia for manefeating, recordkecping, ur re-
ﬁgf?mg boyend these in reguloiooes promadgefed prior o Jamegry 1,

rh Lintid the gffactive dete of regelelions vt ignied vader para.
{7, or o specified iR prorign r"—" ek Apzond s wistie
identificd ar listed undor seulion | generated fre any gemeraior
during any calendar month @0 a kol guantity fear thar one thou-
zand Elograms, which & Ao treated, stored, or disposed af at o
razardous ocfe tregiment, slormge, or dis { facility with a
permed under gevlton 005, phalf d’-r-spme:! 2" orly 1 a facelity
which g permitied, feensed, or regisfenal fy o Sfele f3 monoge mue
FRgE ar prcfesteial sofid warbe

() Ther provistans of parrgrophs B and (57 shall fobr gffect on
M sty fug Rerdmd ard sevedly duye ofter Mhe chactment of Hie
Solid Waste Diypoan! Act Amendments of 13838

3! Meguiremenle under recfion JOO§ for sio of hazardors
waske ddentified or listed under section S0I which @5 generated by
any peneralor during any calendar month in o fofal guantily deas
thar one thousand fu!’ rame shell prowde for onsite storoge i
tnks G COREEETerS Dﬁﬂ-ﬁh hpeordons casic fOr o L0 o Aeas
dred and eqghiy deys, uhless the penprefor mis? ghip oF fopd slek

wrLife ol Hd .I':II!.l.r.I.tirE'd milys A mflicf rese Sieh regLrEMEHES
shecll provide for onsite & for up fo vy fundred ord seasily
dava of up to alr #h Mnd kidagrams of such horardous waste.

{6} Mothing in this sobeection sholl be conotrusd o affioed. modify.
or render frvalid any requiremenia appiioadle fo any oootefy Aoz-
ardous sl :dert!rf.:‘d or hated wrder section 3N which = gener-
ated &y ehy geremior diring oty eudendar montfy g kel gharte-
i fess fam one thosend Erlogrames, (n rpgilations promecd el
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}j'.\riuir' o danuary A, PANE Aay additiara! acutely Aozgridows wosfa
izfed wnaer gection SO affer Juneoey | 88T shafl e subject In
ald regulations epplicable to weutely Roserdens wastos,

(XA The Adeninistrplor B cooperfion with the States ghall con-
et ¢ sy of fomerefous whste wlenbifed e listed! pmder sertion
F007 o this At ek s gereretnd by imdivedual generators in total
QuTiErier foe anch penemtor durbeg omy code molh of fese
fhar o Phowiend Rchograms, The Adminiséraior may regquine from
such geavhafors fnformation o§ may B onecessaoy Ao contduct dhe
Sluely. Suchy sty shatll Dctieds o charaferizelion of the number
ardf fppat Of Swecf geneerdtiors, e gueontoy ol chargoleristios of fhee-
ardybis wishe i::nr.ramf i smchy peaerntors, Slofe reguirements ap-
plicable Mo such getutrators, the fpnfivbduel gnd induyiry waste man-
agemeid practices of” &ch generntors, He pofentind coste of modefic
it Pfinae procffoen and o Drepact of suech mudifcolions on nadion-
ar fremimeent and diaposal fodllty cepaouity, and e threal fo the
provection of huntait dealth atd e ghofrorment gad the employess
of fronaparters oF otierr Ineslpmd [m sodid wasfe manegement poged
b such hasordour wegler oF guch mpnegémen! practices. Such
study akall specifically arffress wftetfer the reguirementy of para-
graph (&) showld apply ke Ruzardines wostes ideniified on the basta
a{r the chargcteriatic of mrtrection prcednre loxierly or additional
characteristice promulgnted weder seciion BMFAESF Such zrud
shall be submitted &0 the Congress nol dater than Maorch 2, 1388,

(81 Baoed upon the sty frguined o Sr:!:p.n.ru%'ru]uh 4 and other
information augilable te Hhe Admirigtegor angd after comseliefren
bl the States, the Administretor shall promulpeic ot Inter then
Marcly 31, 1884, edditional romedations estnfishing goch Lire.
ments wrder Hrie section and sections S5 PO, amd SN o this
At e hozardows waate identified or ligted under section S9!
ndifch b5 peneraded By g gencrator during any calendor moMtL (N @
tekal guuniify less than one thousard kifogramas, an may he meom-
by to preterd Ruman fealth and the environment. Sucft neguire-
ety My supplement the requirements of parggraphe (1) through
Srhof this sielsection o may deishanpush among elosses and colers-
rigg of mreerntiers or fieste, and may vory from Ghe reguirements ap-
Meicadle 03 flesardols waste generated in grentilies greater than one
thougand kifngrase: during ahy exdemdar mendh, o the exter! the
Adminietrator deterieiies Swch standomly oo edeguote fo protect
human health and the stelmament The Adntinislnter shell con-
sider Stade reguirements opplicnbir & generators of Aesprdon
wades which generale stk wastes th o todad guartfily s thon one
thopsand &Stlograms per monlh in promufreling cuch regutations
and shall erpiain differences belfwren Staie requireRtents omnd regu-
fadtors promedpated wrder Hhis sufparaggramh. Excepd o5 provided in
paragruph Gl repebations promadgafed ander 1At paragroph shadl
provide thal Dreetmlent, elormee, or g of [ -!E':mrduus waeke
identified or Mated wader sootlvn § gereraded fe o generodor
dunng any calcadar month in & fokal quanlite loss then ane MRoy-
sand Riloprams ocour onls af & realmanl, storage, o digaansal feeili
?‘ with @ permad wnrder section SRS The Adminlstratwr meay orints

Bk un sueh reprlations o foltal quartity of warter generated by o
reerntoe duting any cafender month, oot o E'IEE‘E?M-E‘ frewtrad
tlagraktd, for witiek desppag! moy occwr 7 complicnoe with poaia-
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graph [& ruther thun the proceding senteace, of the Admirstrator
determines Hhal stech complicnoe will be adequate {0 pretect Auman
health and the enmronmend. Such quantity may vary for different
Wwagten or clasaes Of LARLEE.

[ I the coge no regulations ln aceprdanes with subporograpl
(B of this purmpranh hae beer praknulgcted prior te March 31,
1888, ufter suck dete—

thafl treatment, storcge, or disposal of erny karerlons wnglp
idenfified or listed under section JHIY generated Iy o pensralor
durire any calendar month in g lofxl quandity grﬂ.:lfr than ore
Aundred kilograms hul lezs thar one &mn 2 kilograms shall
Tkl ol of & Irdelolen!, sterage, of dizposal facility with &
permid inder section SOOE

i) gemerators o a’uch waste shall ﬁﬂ'ﬁ manifet exepption -
Dorls e regui ernergltors producing guanrfliees grealer
than one thousand k:ﬁfm:ms Fer mondft except fhal such re-
parts shall be flled by Jonuary 31, for any waoale shipment oc-
curring in the laat holf of the preu:ee:ﬂr:g calendar vear, and by
Jdule B for any wesho Shipment ccwrring ir the Firsd Radf of
Ehe coderndar ey e

et weneradors o sk waste shalf rafein for R peart 2
copy of fRe romfest aymmed by fhe desgfuated fecElEly Dk R
receined bhe wizade,

(I The Adminictrator shall underlake activities ta inform and
wducate wpste gencratars of their mesponsitifities under this section
durtny the period after enectmen? fr Aelp assune conpliance.

fr] WasTe MivrurzaTrow. — Effeeting B rthar I 1 BRS, the manl-
fegt pequired by switaciing radl) shadl ceoptgle oooertTontion by e
genrelor thal—

(1) the genercbor of the hazardows wasle hes o program fn
ploce B recduce the volnme or guaatity and fociody of Sk
waste {0 Hhe de, dedermined li;r' the generator ecomomicadly
praciicable: an

(%) the proposed method af treatment, storame o dizposad (g
thal Ewactim:bﬂe method currently aumailabla 1o the generator
LAch minimizes the presel and fufurs thread {0 Ruman
fiealth ard the enpirnnment.

STAMDOAELE APFLICABLE TU TRANYPIRTERS {0 HAZARDOLS WAKIK

S, IS, (pr T " *

a a [ " a ] ]

i Firen, Frow Hazarpous Waste —ANnt fndor thon L peods
cfter the dote of grartiurad of tn Solld Wrte Disprgad At Atiend-
rekts of IFEY and after appartunily for public hearfag, e Admin-
Lfmeine phall prrruignte regulafintd estelhfiefing sftarderds, apmpli
crble tn tranzpariers {:-fdlr'ue{ Erradtoeed (10 fomL oy Roeeredowy ween it
Eten tifian or Jizted under secfick JEEMN or (2 feam any bazamdpes
Jpaste idenified nr JErimd wnder Sactian S @rd ony olher e terds
al, as may by neessory to protect humen health ond the etiiton-
ment. Suck standargds moy trcfude any of e reguirements s foreh
bt paragrepfa ¢7F Meaugl () of Rubkeciion fo} os may e appropri-
i3
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STAMEATIRNG APELICABLE TO QWHNERS AND OPERATORS OF LLAZaHOGUE
WARTE TREATMENT, STORAGE, AMND DIEBROSAL FACLLITIES

Sec. 8004, fal STANDAKDS =" " *

(bt Lawe Dispoaar Livetarzons. —1} The Congress finds that cerr
ek clagger of lend dieposal foctlflics are tol copable of rivuring
fomtanlgrtt conbaibtadntt of aerbadn ftorgrdous eagtes, ord thad
auindd substaniial risk fo humal faulih aad the enpfreoment, reli
ance on fand disponed ahokld be mincmiced gl lond o [, par-
ticularfy land, If.ﬁ;:id sawrfee impanndment, shoudd be the least fa-
vored method for managing hozardows wostes, Tiergfore, the Ad-
mintsdrator shall, after nolice ond opporfumnity for hearings and
after coregultation with appropriote Fedff::.i and Stale agencies, pro-
mulgate regulafions prokibiting the land dispogal of Razardous
wosfes, ercepd for methods of fond Jdisposal of ore or more suel
wasfes wfiich The Admitiztrator determines will be proloctive of
Aumuth Reaffh and the snnirmthuest. P the Administratnor feter
bl Lhopt e oo af” berpd edpmposnd off o fecedenes weosle eepl be
proteetioe of Atk heelth god e shvirmnmutl, fur shall promptly
publaf fr dhe Federal Reprsfer notice of slwek determekaliog bopeth-
er With on expluanativon of the bosls N sack determinciion, The Ad-
mintsiraior sﬁnﬂ fake into account the persistence, doxicily, mobil-
fiy, emd propemsidy (o horccemulele of auch harordons waate, and
the potential effect of suck weste an the indeprily of condainment
TN T T

21 For the purposes of Mhis subsertinx, & a soecified wagke con-
EXAE AigmiToant coftoer iratlong of aile or BtMe Adrardnus consiiie-
enta that is highly toxic, highty mobile, nr los o Sirog propensity
to Bloaccumulale, & method of land dizposaf may ot be determined
fo be protecfive af Aunten keaflh and the enuiranment for such spec-
ifled Aarerdots woasle, anless wpne applicatio: by ah trderested
perzon (f fed bosn demanatratnd b the Acfatinisiqeior, f0 o PEreEot-
ahlfe dagrea of eorbaindy, thald there il B wo migraton o suck oon-
afitiatnts front e ‘i’ﬁ{,’““ eyl or feipeipce pone fir @R AT af the
ety rebtiih Reomecabtes.

(A prokibition n regafurioss GRder this siebgeciton shall he af-
fretive emmecdurtely mper promuadgation, wafess e Adeeiniztsalor
ertadlivhes another e}ﬁ!iw date il respent B o speetifie Aogent-
s oste ol the bases of the eorliest date ok Wwhich edegurte altor
hofiee  freedment, recerery, o osposel  copnerldy  chich  prptects
Abrer beqfth and e cemroement el be alellabdy, wohich sholf
Eoao ebphd be Qe BOon oo years ofter Phe dele of prowtecigoetion
The Adrringstraton, aficr qtice und opperfutely for comiteend omd
after cohsulielioh ewilh &ppngirints S{r.':!'u coensies B oadl offochod
Ehotaz, Moy grant it oxtension ofF sucfl affaciive date ot @ cage-
case Dasig for up fa ofte sear, reneustile far no move than one -
ticnal vear, where the applicant demorairates tha! there fa g bind-
Ene corttroctusl commitment to conefruct or offteriese prongde such
aiternative capacity bud due to circumalances beyond the contred of
srch applcan! swek allemalioe capocity oaarol Feasoanbly be mode
umiﬁnﬁﬂ b secech sffeetiag ke

b Wl feter flion JSuly T [A8S the Addwinprireior gfofl proobcd

bz reguintiong i occordotdce loeth (14 e dicein-cok-
?:J'r:ing hozardous wastes and :hmﬁm wiasdas nunrhered
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MOUT RINES POOE POOS and FODS fn rogqulations promulgeted by the
Adreiniztrator undpe gection ST QO CFR, 280808 ag Shose regrele-
tiurs e In effeet on July 5 L9RF

& Not fater than Hhirty-liwe morihs after the enactmen! of the
Salid Weste Thepocal Aot Amendmerts off 1383, the Admintsireior
shall promulgale fattons in cocondance widh porograph (1) for
fhe Followamg Aoraraaies uhedhn:

Al Liguin happrdong lirktes, thellding free liquide asenciad-
ed weth oy sedid or sloddege, comdrining e crailides of cokeen-
drgiiuns precder Lhan or egual bo T 000 mg/l

r8 Diguid hosardous waeies, Enn:'."ud'mg Free figuads gesacrad
ed with any sofid or afedpe, containing e following dissolved
metals for alaments)! or componnds ﬂfrﬁ-eae metrde jor elemenis!
ol carlitghetralings granter AN oF egual #o e apecified hefow

red ersrmis ahd o pompouneds o As? HIE mgAT
(e caderim prd or comperndys fos 4] 100 Jgﬁ{"ﬂ_;
rin) chrommue (VT ardAor componnds fas VI Sikt

mgrk
fivt lead andror compounda faz PR S0 mp-T:
ru) mercury andsor compon s fes Hel S5 mgel:
(Lis etéckel andsor eomposids fox N 155 neesd
reelpd sedpgipet mred pr compotornds s Set 00 mgcl and
renesd PRodlinte erdsor comparndy rags TR F30 mpd

{C}fL;qm:d hozardous waste having ¢ ol fess than or equal fo
heag 1304

(I Ligued hosardons wastes conteining polvehlorinoted 6i-
phenyls at concentrations greater theet nF eguel o 39 pom.

() Horardous woales comfeinteg hologenaled orgomic com-
poupds (n Iotel soucenfrotion grtader tRan oF sqund o 1000
fragl Ry

Whee necessnry Ip profoct Aumen heelth ogad the environrert, the
Admingtralor shnfmubshtu!e mare sirpeenl coroendrmitan levels
than the fevels specified in subporographe (A) throuph (E)

rENA) Mot later than heelve monthe afier the enactment of the
ol Weale fhspogal Act Amendmerta of 1933 he Administrator
shadl pablish o schedule for deciding whether ar ot &a profithil in
acrordancs with parogrophk (1) the lond digposal of eteh hrzerdous
Lipgke Jladmd ur:-i:l'||:m gevtion MMM, Suek schedule shall regreime fheal
L Auleeldblifrador ehgest crake kel ofeclienes for of Merosd oeee-CRind
ef eedl suech festod poasfes by dRe et Pherfw-fuwsr mearthy gficr the
deele of suckh eqnedmend, for of legst toethimdy of wfl swech Terted
wastes by the dele fordv-two months after the date of suck enacd
ment. ard for all such lsled wastes By the date fifly-twe months
after the dafe of such enastment,

(B! Mot later than the date specified in exbparagraph (A7 for ench
wasle ont He achedule published under such subparagraph, the Ad-
miaEstralor shall promulgats regulafions B aocomdanar iAo peedo-
el 1) for esecfl guel Wwogle.

i Ned [afer ther Iﬁm"-f”-'ﬁ' kAR ﬂ:_f!g'r the practheant l,allr e
Sl Wetde Dismeld At Amrrditedis of TRAE e Adsenistactoe
s.":ua‘.! whpate regealadiony [N wanrdareoy wiflh porggrek £ for

cedeebedonpy Lun il ek bDfled oo the barts of cgy foabelty chame.
IN'LE'“-I.:E

=171 0 - 3 - %
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(B Mot laler than thirly-twe manihs after (he listing of a hecrand-
oud toaade Histed after the snaciment of the Sotid Waale fHaposal Act
Amendmenta of 1983 the Adminiatrator chal! promulgate reguin
liong in aocordoitee WNEA paragraph (1) for such woste

(7} Sumultansously with the promulgation of regulations Lhelsr
peregrap O F) proflfdiing one or mone metfiods of fand dispnsal of a
particuiar harerdous waste, and as apprpriate thereafrer, fir A
rtinlsiratar shell, after notice and an opporfunity for hearinge and
ofter cretRy ifation with appropricie Federaf and Stele agenris, pro
mtilgate regulalions aﬁm’fﬂ'ﬁ,ﬁr those methads of trealmend, IF any,
Lthieh are poamtmory bofore suoft method or mothode of dizpegad of
Fuch hasordour woste wauld be protectioe of Aumaer keaflh ard ke
environment. Notwithstarding the provisions of subeection F97NL
fmmediately upon the pmmaffgan'm af requilotions under $hiy .
graphk, the dispoeal of such hazerdous waste by gsuch methad or
methods Is allowed i'f;H.'.:EJ! hazardous teate fog first eert e ted
by a method specified wr regulations promulgated under thia para-

grapk.

:'5»\‘&,-‘ Any hazardous wagte prohfhited prder this zufmecliot from
diagoeal in a surface impoundmen! may be trecled or slored (G
surfare impourdment arly if that impoundmen! @ aguipped with of
feael one Hner.

‘B) Far the purposes of thiz section, "disposel'' zhall includs the
plarement of hozardosus wasfe in a surface (Mpaundmean! or o wage
e for a period of mtore thar alx motdhs, regardfess of whether i is
:Eiende? that the hazardous waate will be removed before closure of
£na LOiEY.

A IE ﬂ:e Administrator fafls to promulgate regulotions under
paragraph (1) with respect f0 a waste referred to Int paragraph (4 or
tr parogreph (5) by the deadline iffed in swech ph, effec-
LT 54:.? monihs :Ei!:er awhﬂimd?z?::, rmg uniis iE: Ed’minﬂmtg:
Promidigates regulations under poraoraoph (1) swch wwasie meoy
i of in ¢ fandfidl or o surfoce fmpoundment only of such fo-
Celery s 4n complignoe with e requirements of secdfon SOMENTY of
this Act This poragraph shall nof apply fo condaminatled sofl arf
debrls from the efeanup or removal of any release of o Anzardons
absdonoe.

(v} Lrqups fd LAMDFIELS. —Nod laler tham ohe paer oafter the e
arthurel of the Solid Woeste Dlspogal Aet Amendments of (855 the
Adpiilgfra ey SEald proeel feade feoud regulations ofich minimiae
the dispaacl of liguid contoinerized forerdous woste (n landfills
fneluding e minimization af frme Dgutds by other means thaon the
addition of absorkend malertad, where technologteally feosible) and
which prokebiz the disposal of bulk or noncorlairerized liguid haz-
ardous uastes in !unﬁl’s Prior fo the promulpobion of suck finagl
regdotiony, the requirements i lotions wreder ches section re
speciing the dispoaa! of leadfills of fguid hosardeus wasie and Froe

Lykeldy eontelngd en harnrdons waste i effect oy of Gotober I, 1883,
shall eaueln In effect

id) Bax on DusT Burrregsron.—The nse of waste oF wsed off oF
nfher motersdl, witich (2 cokbomirntad o sleed widh dioxin or any
other hazardoua waste idertified or Ifeted under raction ST jotfer
Hhan a wosle idendfified soledy an the basils of ignétabilitys for dust
SLOIWESSION Or g Lrealment ix profibilod.
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el Ban on CgRrary WeLLs —Effective one hundred and e:‘g.hg»
days after the enaoiment of the Schid Wasee IHopsead Aot Amerd-
merts of 8RS, no Gazarifvus weale may be dispused of &y wrder-
Eround  mygeciion anfe or gbowe gy formelion whick conbacns,
wither ane-hnly Wy of the well wsed for sueh waderground ingec
fwn, amf andergruead socrve of dricking woler

Moy TECHNOLORICAL REQUIREMENTS. —Tile raguintions
wreder seclpietlon (nb of s seelron shell Be wetiand from Elmr B3
Firtly feb Lonkd ERED ASGHIRE TREPROIRmRLS Bh fLE m:'ft?m!:ﬁy of rartmnd
and merskrertent. A0 g MRiRihEm, seoht regulelions shoall Pegu e,
and o perptit felad after Phe dale of saactment of the Sofid Woate
Nizpnsal Act Amendments of 1985 & the Admirisfrator or 8 Stale
shalf peguim—

I for each new TardfTH or eurface tmppundment, sach new
lxndfitl nr surface impourdrtent utit of on exisfing facidity.
ench replavement of en eristing fandfifl or surfoce impourd-
mend unit, and each loterel exponsion of an exeséing landfidl or
aurfoce imprurdment unrt, ii:br twhuch a vo Lo epplicniion
far @ permit urder section ot ds receiven affer .!fe dote of
enacimend of the Solid Waste Ihspasal Au! Amendments of
I88F wilh reapect to ol waste recerced affer the psslonor of
such permid, the ipsdaflation of v we more diqers ored @l
afe collcvdion mystem abowe (iR the case of @ leadfill) arad be-
gty sleeh Tiers frundosy Lhe purper Or operntor daslorslmetes by
e Admtinstineien, grd the Admeisiretor fivds for sl figd-
Fedl pr gudfoce omtpoundmend, Mot offgerelow design and opwer-
Aty prociices, tagether with ocefion charecteriziies will pre-
vent the mibgreiion of kv farardoisd coRsfifueris Beho e

gerduwaler oF surfoce waker ol feasd as &ffectively 25 such

frers and feachate coflscifan exaterng) ragether with grovind
M ter mongtoring. and

(4 for each incinensior whick recetven @ pernuit wrder seclion
S008I after the dale crj"enm:'f‘m-mt af” the ﬁld‘ Wirate fheiseal
Act Amendments of 1883, the attoinmend of e menimum oe-
strucfipr o removgd efftcrency reguoned &y negslations o

el et o Jerrbe .'?.#_, 1348

in Sk, krash Peoulationed shood! el cHEEPERT e thur acenplfalide
fovcedinke oof el gt pxlsdine treafhrent, storage, or digposel facifieies
a8 ety fo profect Aumak health end the envirorment. 1he Ad-
ministrator shall deatermire whethar to modify the requiremenis of
.1 & It for hiners and leachate colicctror oystema in the cgse
of lardfills ar surfoce Impoundments receiveng soded waste from the
eviracizen, bereficiaiion or privegsing of ores and maerals, wrofhd-
tr¢ phosphale rock and overbenden frem dhe minimg of srgminm
ore, .I:'FSP.:I,'.'.IIJ. sealpd ropsle s Sm!gj-m:.‘l! iwulnlfﬂh rchrfer Fhos :ﬁab!fﬂq;
pha shaed] ff he S0 defermikes So Ly sueh raguircrtents b e
grietl sech modified negbongitenhs cfaure prodeciiah of Aol
Beoa 8t and Lhe cRUiFEARent

gt ConTraett g Koreagsy af FPEpMITTED FACiLITiES —Standands
promiuigated under thie section shafl rtﬂruire, and @ permil tasted
afier i‘.ﬁldn:te of enaciment of the Solid Wasle Dicpoae! Act Amtend-
mente af (385 by the Admnistrator or o State sfall requere. correc-
fie gofon for afi refeeses of hocarcdures waste or oonslitiends from
agny sodid wasle meanagement pail af ¢ frubetent, Sterggisn on diseos.
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al focifily seeking o permid under (Ais subtitle, resardless of the
time af which wagte war placed in such unét. Permite issued under
gction WM ghel)] comtialn sehedolee of compficser for ek opreec
tipe aefion fufere such coreechiog actiovr conmol be comodeded prior
to fsauance of the permill ond cessrances of financia! reaponsibiity
far campleting .aucfecﬂmt!a'r.'e artion.

Tt x‘ft.uirmm Wasre Usep ax Fusr. —1} Nov later than fun
yoars after the dode of Lhe enaciteent of Mhe Solid Wiaste Disposal
Act Amendments of 1788, and agfier nofice and opporfunidly for
public hearing the Admerisiraior shafl promelpate regulotions a1
fabfishing such—

CiF stundurda applicable to the pwnters and operatora of fagilis
bopy eofieh proviecoe ¢ flegd FA) fom eny haserdous waste identy
Fied or lstedd nrmofer secfien i, or iB} from ahy hozardous
:L'uali idenitfied or listed urder section 3T and any other ma-
ke,

72t atandards applica bl fa Lhe ouners and aperelors of fasidi-
Fieh ofich burs, for poeposes of gReofy redmery, oay fieed peer
dered a5 prov tn paragraph 7L or any fuel which dhervrse
condains any harardous weele wdentified or listed under seclion
J00;; ond

(& sterdards applicable to any persor whe dlsiributes or
marhety apy fuel which & prodceed e proelebn? (1 parograph
70 or any fuel leheeh otheruase conbowes any mrﬁ;s eoxas e
wdemitfied or isted under section SO07.

as may be necessary d0 prodect Auman health and the environment
Such stendards may include any of the regquirements cet forth in
pa pha {1 throwgh (T of sufsection o) ag may b appmpriate.
Maothing in thid sedsecfion shofl be cunstraed to affect or Crgair the
Privelsians of section FMIDETL Fbrpurpus?&r{ this subseciien, the
term “hazardous waste loated wnder section I inclwdes any com-
merciad chemical produce which is lisled under section 31 gnd
which, in flew of 1la original intended uge, iz ¢A) produced LIEE 38
for oz @ component of) a fusl, (B Jiziriduted for vae ag a fuel, ar iCY
burnad wg o fuef.

(EXA) Thit sebgoction, tlbseclion i) and gebuction (77 ehell o
;};;ﬂy 1o petrofeum refrhery wonstes conlarming ofl Wwhick ore corisr

inte pelrpleem coke of the sarte focility af wfeft such wastes
tere generated, unless the resulting coke product would exceed one
or more characterictics by which o substance would be identified oo
a harardous waste under aection SO01.

(B The Administralor ney exertpd from the requirements af this
subportion subiection (2 oF esubeeclfon (F) faedtier afich Burn de
FtinimEes guantlbtes of koscrofols wnesle as fuef, oo definmd by (A
Admfpostoaton, Jf the doastes pre burned of the sume facflicy af
Wwhich such napader are gencrgled, the waale & burgod fo romieer
wreful energyr, @y determened by the Adminstratur o the bases of
the demen and operaling chargeoteristics of Hhe facciily and the Real-
ing valur ond other charoclertalica of the wasle; and the waske &
burned in a bype of device determined by the Administralor t> be
deaigned ard operafed af o destruciion and remangf efficiercy aufi-
cierr;zsuch that profection of human keafth and environment &5 oz
aured.
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() LageLtvG. ~— 1} Molwithslanding ary other priwvision af o,
untid speh bime gy the Admenisirator promulgates afondards uider
shibacefion MR} spﬁ'!.ﬁmﬂ.}' srpereeding this requurement, i shall be
erfouidul for any person who wired fur file a Achification in oo
oorgamer gulh peregiorgm () crrrt??.-' af" Fei -!mn JD bo disirifnute or
markf any fuef whick s Prndwﬁ! From mhy Memprdots napsie wden-
Lfied or isted under seclren SN, or any faed which othurwive ook
Irycos ity firrartoad Lyt :d&hhﬁ:-ed or (isten] wrefre gectian ST} J-II"
LR e pioe i Bhe BT of srle feli—

f4) o brar fhe olfowing statesternt: “WARNING' THIS

FUERL CONTATNS HAZARDBOUS WASTER" and

{HY tn Ligt the Aoramiods okedded codtaiaed thamein.
Bonnieg nely doye eficr the enactawnd of the Solid Waoste Dhs-
preal Act Amendmenis of 1838, such atatement shall ke located th a
conspicunus place Of erery srch inooice or bill o m.l'-e and -#:a.n'!
appedEr iN cekspickous and legihle tvpe (R ocondrast by Iypogragh
.ﬂu_'rll'.:u.:ia or color with other printed matter on the tnvsice or bi I
aale

(i) Unless the Adminstrator determines otherwise g5 may e ner
eganry o protect Auman fhealih and the ervironment, (his subaeclion
shall wol apply io fuels produced from petrulenm refiming waste con-
dmiming oil £ (A surh moderinls are generuted aud reinseried onsile
rio the rmfingny process; (B) confemerarts are remoeed; and A
stk refindng wapste conbeimred ol 65 comlecled ofong rER wormal
proneas gthenees thfo prircdewmrederiined faed procfuects el o ffuedfiy at
whtch erode ol g Pefered fe pefrodentn predecls ohd wlieh L
elessified o8 o wuneber S0 2800 fiegelity pndoe 2 (Rce of Mar-
agethent cnd Budget Standerd Mdugtrial (lesstffeetion Menueal

f) Unlezs the Administrator determines otherwise a8 may b8 nec-
essary (0 profact Aumanr kealth and the eroironrment, Lhia subaection
shall rol apply do fuels produced from woed ofl resulting from
normal pe!mﬂ'um refintag preduction and iransportalion prockices,
i eAY contuamimants are removed,; ond (B siech weed ol {5 coreeriedd
afoag with normgd process stregms (hfo pofrolesm-derived freel prods
bels Gt rr fecefily at which eroeds ofl s reflasd fnln petroleum prind.
s and which B olpssdfed as o ogumber SIC 2980T Feciluly prgler
the (Wfice of Monogereent and Bedgrt Stutderd Closaifleoetion
el

af Recororesriyc —Not foter than rwefie monehs after the en-
actreent of the Solid Wazte DNapocal Act Amendments of 1935 the
Adminstrator shall mm.l..:f.gule wlotions requirimy (ha! any
FEFFOR LA B u:'rs i file @ nuf: poadron 1A goomTRAAGE A swln
paragraph (14 (2L or (3L of purpgraph 3R} musd mualnledn spch

Fesneds nwa.-.;fm%ﬁmi ffehdd iy, cdbstrifeefinm, o Jge o woy be o
ey b preeket Aackiur el ond the gdsiroages.

(el Arr Kuoresions —vat faier thar thirly meonfhs affer tha date

eractmant o the Solid Wnete Digposal Act Amendments of 1853,
i e Administrator shetl promulgate such regulotions for the moni-
toning ard control of air emesstons af horordous waste freadment,
storgge, ondd digpesl facilifes, mn!uu!rn bl not fimiled fo open
tanks serface (mymeadments and fondfills, as may b aecessary fo
prodgt Rl Al th e Flur BrLEFOMERERE

(I} figpeivn Wares Wowrmosisa —The standandy grelpr Hies soe-
tiaer covtcerihg groed waeeler Rtoftitering ediich eng opplicekdr in
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suz‘nme impoundmanis, wyrafe piles, fard treatment writs, and S
Fills shall apply Lo such o fectlity whether or nor—
(1) by freflity b fpcafed aboue the peasonal kigh water fable;
(24 twn ERers gl i fpacilinte coléaction sysfermr fove been fn-
stalfed ot the facilily o
(@) the oroner or operaler inupecto the finer (o limers) which
has been instalied at the farilily.

FERMITY FUR TREATMENT, STORAGE, OF DISPOSAL OF HAZARDDUE WAHTE
Sec. A (a) " * "

* - - - - - -

f2) PEAMTT [E3UAKCE—Upon o determination by Lthe Administira-
cor (o & State, i applicable), of compliance by a Tocllity for which a
perinit s applied for wndér this s<lion with the eguiremenls of
thig section and aection 30, Lhe Administrdor (or the Stals) shall
iwwue f permit for such facilities. T the ewent perrnit applicanta
propode modifwetion of therr Gwilities, oo in the event the Adminis
trator Jov the State) detertmines thnt modificatione are notissary to
conform to the requirernents under this sectlon and sectlon Eﬁﬂq,
the perinit shall apecily the time allowed W complets: the modifica-
cione. Aty perrtit eider tho seciion shafl be for g faed lerm, Aot o
wremd Bt weers UL the opse of gy lond Jlsposal fucllily, incinergdor
nr odfler trec trtent fucifity, A permid for g lond desposad fecalidy
shall be rapiotoed fleg yoars gfter date of wsyanoe or reieuanoe god
ghelf be puwdifiod R hersewery fo gggure thot Phe frecility combimies
to comply with the carmntfy oppficafle regeiremends of this section
and saction S NWolhing en this subgection shall prociods the Ag-
mErigtrator fromt reviewig ard stodifyimy o permid of aay fOme
during (# ferm. Raview of eny application fir g permff reneiel
shall consider (mpmoements i tha ate of contrsd andd topnglm.
mend technofogy as wedl aa changes i appfloeide Fgudations. Fecl
permid leened under thic section sholl contaln such termss and con-
ditionn o3 the Adminiztrator (or the Srate? determtines necasaary o
prutect kuman health and the entironment.

] = [ ] L * L L

(8] INTERIM STATUS.—ARY person who—

(11 o»ma or operates & lacility requiced th have & permit
ugl:llagmt]hi.s gaction which fecility ig in existence on Movembear
1%, .

n[&“r has complied with the requirements of section 201Kas,
a

(A} hos mede an epplication for 2 permit under this esction
rhall b Lreated as having been bwued such permil until euch
time &g fingl administeative disposition of such application is
made, unless the Adminiacrator e ther plaintifl proves thol
final administretive dispogition of such application has not
been made bacause of the feilure of the applicant to Furnish in-
formation reasonably required or requested in order to process
the application. The owner or operatar of o wosfe pile quolify-
Ing for the exthortzabtion o operator wrnder thia subsection shall
Ao suliiect In 2R fpme requirements finere erd lachate col-
lection dyafemis oF cqriaafent prideciion provided in repulotions
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proemuipated by the Adminisirator Ladar section T before -
tioher I JTE8Z or rewised undor fectise S for tume fecr i fes
recriing fndiokipel permils gader sebsection (b of this seclion,
with the rezpoct fo ecach new unid, replacement of an existing
unit, or loferal expansion of an existing writ MAaf (8 wiffin the
rretbe MResagiement aren Foenfifieed G Mfe pebrol appeliontoon
sebmitfod pacder this sectiom, und wadl respect bo waste receded
beginnrrg alxy monthe after the date of enaciment of the Solid

aate fhapnsal Act Amerdrtents of TREE The swner or operatar
wf o Sl f? v skerfiace pmipolidbeent QUELE YRS for Me awdfor-
tpation fo operafe wnder (Res subsechion shell b gubject bo (Re
requirernents of secdion JIHEL weth respect bo eoeh mew wnll,
replacement of an existing unil, or fu:emﬁpuma’m gf an exizt-
Lrg LRED fhued Bt dpclhin the Weesly emdelecfertaild aren idfehdified
in e permil gpplicoiton sebmilfed bhder HRis swclion, and
wrbk regpect o waste recered beginnimy srr manths ofter auch
date of enactment The mwner or operador of each euch unit
shall tartify the ddministrator oF the Stode, iF apprapricte) ut
Ieast slely dlays prior fo voviebng weste The Administnglor ipr
the Stare! shall reguire the filing of @ vompleted permet apefton-
Lon within aix montha of receipt of such notice, for ench ﬁ:rie’i-
Iv subrltting such walice. fu the cesve of any unil v which the
leher e Toqeltale collegliod Sestem Gros been Ihefalled paroard
fo e regoirerrenty of this sebsection and (R pood fu.iﬂﬁ comies
ance w:'t:i; the Admiistredors regulations ond guwidomnece docu-
ments governing liners and leachate collection sysleme. no (iner
ar leacinte enllection sywatant which is different from that which
wiad e0 bthstedled purswont fa this sufeection shall be reguived
for such untl &y fAr Adminisdralor whem psaipg the St
hermel ahder this geclipn 0 such fectiety. The Adminetrmior
rrecry, dceecler sertion JOOM, cmmel che reqalemerts for finers gml
feechety collectton cysterns required wnder fRis subseciron g3
may My recessary Lo prowide cddihional profectron for Ruman
helth and Efre envirorment.

L n 4 L ] T a L ]

{gr The sternderds concerrting ground woler trekfhoring, wisofural-
ed 20bE JHOHEIDLEE, itk cprdecfiie cetpok, Wik oore o apsfinble
wierfer denticek AN Lo e Derdfills, surfoce Dapokcopdrterees, fod
frovpdrtetd ameds, phedd awesteprln andts regnened e fe peorcetiod weder
skhbsection (v) shall elsu epely fo any lgndfull, surfece impaundment,
lpnd Ieepimeal wntl, orowaste-pile ward quafifang for the audforize
for fo operple grcder subsection i) which receoes Rasorddons woste
after July 76, T8

rk! Waste Minumizatron. —Effectie September I, T8#25 ir shall b
a cordiiiem of any permad Jsswed wnder MHris aecfion for the frecd-
ment, storage, or dtsposal of hazerdous wwaste on the permises wfiere
Fuch waete as gernerated thal he permedttee certify, ne fesg often
ket artieaadly dhoaf=

{1} the generator of the hozardous wosfe hos o progrem ik
plase to peduse ha bollme oF guaslity atcd foxielty of Sech
Lmate i thur degren @eformiined O M geiernior d6 b poonomy
caed Py prvepteerabde 12wl
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! the proposed metfod of irtelmend, storgee, or disposal e
Lhect cllcgble method currently ovadabie bo Hhe genermotar
Wwhich mralmizes the presend ond fufure Threat o human
health and the anvironment,

AUTHOEIZED STATE HAZAKIMIIS WASTE PROGRLALS
See. M. ta) T " "

L] * L L] L] * r

() TWMEDIATE [MPLEMENTATION - The reguirements of sections
MBS, SR, 30 (B2 ed) e ¢ sE and i 3005 i) and
et and JONBYT) shall apply directly in all States, tnclfuding sech
Stade with g proomam autfariaed ureder fhis soction, untif ﬁ -
gram of auch State [k authoriamd Lo operelr in liar of DRe Fm”.;?mi
progrant Witk reepect &0 auch reglfrement

[NAPECTHINEG

Leo. A0 Ga) v

B MaAxpaATORY INSPECTIONS — 1) Degirning Lwelve maonthe after
the engoiment of the Solid Waste Dhisposal Aot Amandmerts of 1884,
every factlily for the freatmend, slorage, or disposal of hezardous
[oerale gzr which o permil iz required urder gection YIRS of this fitle
shafl be thoroughly and regularly inspecied mo leas nften than gy
two vears as to ile complionee wizh this subtitle and the regu lotions
promubpated theraunder, The Admiistrator shoell, after naotice ol
aﬂnermnisy for pubdic commend, promtalgate regtlelions PO HETE
Ehe RUERIMEM frequency ahd teghier of abck thapeciions, treluding
the marner in which secords of sech ingpoctions shefl be mroie
tainad. Tha Adminicirrcior may Fislinguish detusen chrsses and orbs
egaries of farilitler cemmeensurade wifG e eks posed b coch olass
or o .

[ Mot laler R six manths fter the enactment of e Solof
Waare Dtgposnf Act Admendments of (888 the Adminestrator shail
Subrt fp the Congress a report an the polential for inapections of
Rara g ixeste frpafment, storoge, or J::pﬂsui facifites by rRomga-
cerimendel fmspectors o & skpmiement b inspeclions contcied by
ifFteers, vmployoes, or represendatives of the jg:i:irunmm-!a! Protec-
How Agdncy or Steles faviny authorized hozardens waste progrema
O CpMTELInG RUET o covperaiine agreement wikh the Adminisirator
Such report shall be prepared tn cocperalion with the States, incur-
R cetn ex offering environmental fmpairment resumnee, and
Lroeloprfent COMERETOS Brnding inspection servioes, andd oifter such
groups af eppropriate. Sech report shall condain recommendotiona
M probestons and mTueRtmenls for g program of privele dnspeefiung
I SJFEM{.'M{?R! fuwrrmtnmi LT T

(L2026 Rl

() Farierries (PERATED BY A FEPERAL AGENCY —Reginnpng
tlorliny mpodtdfts offer wngelmune of the Solvd Wasie Dsposal Act
Amendrtrrty of 1983, the Adminisirator shail, and the Siole, @n the
cnen of & Stale witl ah authoriped hpzardows paste progrm, moy
urndertofs o bees Ofter TRol Secy e Fenrs o Dorongh Dspeclioe
of each facifity for the trestment, stovege, or dispoumed of foeardpes
teaske which o aperated By o Federa! mgeney s B Jts complionee
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with this subZilfe and the regudation: promulgeted thereutsier. The
recards of auch imapectiots sholl be epaifuble b U publi ez pro-
bified ik 2l bsertian (ol

fult SrATE (BERATED FACHITIES — e Admirdtretor shall wader
take ¢ thoruwph inspection of every facilily v Hhe (reatment, stor-
age, ar diapossd of hazardous waste which 5 operaled by @ Stale or
foral povernmeant for whick ¢ permit iz reqrired under section JOCE
of thie title. The records of such [nspection shall be available to the
public ez prowited in sadmection fol

FEDERAL ENFORCEAENT
BEC. NG oyttt

L] L] L] L] L] * L ]

[y CrmsanaL PErvALTIES. —ARy person who—

(1] krowingly tranaports oF cabgod 2o he fhrueporiod any bas-
ardoud wasbe identifled or listed under this subtitle to a faciliky
which decs not have B pﬂhrm;l'r under [&<bion 33 (or 300 In
cose O 8 Stals progremb]) Hhis subicfle, or pursuant to title I of
llagzhlanne Protection, Hesearch, and Banctuaries Act (36 Stat.
10320

‘3 knovwringly trests, stores, or dieposea of any harardous
waste identified or listed under thia subtitle [either]—

[AY without having obteined a permal wider Caection
MK (or MG o the cosr of g Stute program] this subietle
ur{rursuu:nt bo Litle [ of the Marine Frotection, Research,

od Sanctusres Act (B8 Stat. 1032F or

[‘B} in knowinpg violetion of any material condition or
requiremsnt of such parmik; ]

(B in krowing violetion of any mebferlel cordifion or re-
GutrereanLt of such persll; o

1 Lt EMoteing pEdalion of oty wcterigl medition or mee
q-l:.l:irrr:ru!m" of any epplicable faferim stalns roprifatiors or
slipma.

[ k] knﬂwmﬂly makes any [alse material statetment or cepre-
senbolion o uny application, label. manifest, record, reporl,
permit or other document fled, maintained, or ueed for puc-
poses of compiiance with this subtitle; or

['4) knowingly penerates, etores, treats, transparts, disposes
of, or otherwise handles any hazardous wasts (whether such
activity toock plece before or takes plare after the date of the
enectment of thie parsgraph) and who knowingly deatroys,
alters, or conceals any record required bto be maintained under

ulatiens promutpated by the Administrator under thic sub-
title shall, upen conviction, be subject to 8 fine of not mere
than 323, (e fﬁ:.iﬂ MM in the case of 8 viclation of peregraph (L)
or (20 Far esch day of viclation, or to imprisonment not to
exceed ope year (two yeare in the coee of o violation of para-
graph (1} or (3, or both. Iif the conviction is far a violation
mmmLLt.ed alter a first conviction of such person wnder this
aph, punishmenl shall be by a fine of not more than
ggﬂ per day of violation, or br imprisonment far not more
than two vears, or by both.
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‘3 krawingly omits material information or makes any falve
mulerial elatemeant or representafion ¥a oy applineiion label,
munifest, recard, rEporl. permit, or ather docuntent filed, mai-
tained, or uaed for purpases of compliaitee with regulations prr
mulpatod by the Administralor (or by & State in tha coge of o
fubthorizm? Niefe program) Lader tREs rubiitie;

{80 enowiingly genernies, sborer, reald, IMansparts, digposed of
arprrtt, pF othertcire Aandley any horardpus unsfe (uhether
such actinity took place before or lakes pilece after the date af
e ennciment? of this ol antd tefie Enowiagly destived,
alters, monceals, or ,I"ni.lrfﬂm ?‘:L—: any rocord, epplications, menifest
Fopert, oF nffeer docunter! rmguired to Ba ointeined or fifed for
Burpees of metgifancs With fatirmea pronticlgried foe e
Administreior fir by ¢ State (o the cese of ar audforized Stale
progrent under this eubditla;

ri knowingly trangports wiffnul o MaoRifert, 0F couReR bl B
fransparted withou! o mantfEst, oy Aazordous waete Peguired
by reguialions promulgated urder Hikz eublitle jor by a Klale in
the omae af @ State program authorizad under thie subeitie) to be
gecompanted by @ mandfert) ar

(8} Rnowingly exparte a farardows wasts identified or laked
undar Mftis subeitle without the consent of (e receiving aourery

ehall conRlictinn, be gubfect ta o Fine of et more Hhar 550, 000
jor eacﬁ day of violation, or impriconntent not $0 exceed Fum yeors
[fiue werrs (R e cosr of & vislation af peragranit (1 ar (24 or borh,
Vihe corvictien &8 for a siolatios commiited after a first conviction
of suchk person wnder thiz parsgraph, the mocimum pumishmend
under the respective paragroph shall be dowbled with respect fo
bodlt fine and imprizonnent.

[a] Ewnowina EdbDakoekMENT—Any person who knowingly
irunsparts, Ureats, stores, or disposes of any hazardous weasla ident-
fied wr listed under this sublit]e—

[1KA) 1o vielotton of poragraphs (1} or (2] of syhsection )
of thig savtian, or

vBY havinig appled for a pertoo wheder section 3k oo S006,
apd koowingly epther—

Liiy har Eailed to inclode in his application material in-
formation required onder repulations promulgated by the
Adminiatrator, or

L[fii) fails to comply with the applicable interim status
e JthtiunE and standards promulgated pursuant to this
pubtitle,

who knows at that time that he thereby places annther person
in imminent denger of desth or secious bodily injury, wn

[2HA) iF his conduct 10 the vicumetancs monifesits on ug-
Justified and ingxcudzble disregard for homan Bfe, o

LB i his conduet on the circumstanee manifests an ex-
frerne indiflerence for huemap ik
shall, uprn conwiction, be auhject to a fine of nat more than
2% M or imprisonment for not more than 2 years, ar
except that any person who violatee aubsection (eHZHE) shall,
upon conviction, ke subject to a fine of not more than $230,000
or imprisonment for not more than b years, or bolh, A defond-
ant thet i an organization shall, upon conviction of violuting
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this sukgection, be aybject Ww 2 fine of not more than
$ 1,006,004,

! KEOWING ENDANGERMENT. = ARy person Who krowingly Irachs
ports, Lrwels, storss, ospooes of or exporie any Aazardous  wwesie
ecdertdifted or Nsted wnder dhis subtitle in violxtion of poroguaph OF)
(8 8L (88 or (8) of subsection idi of this cection who huows ol that
ome that fe thereby ploces onother person in imminent damnger of
deaih or sertous by trgury, ahal, ppon convictfoir, Be suhjest e
ftae of nol more than .}'2{5&. ar imprizsonment for ot tnove then
Fifteen wearz, or both. A defendant el iv ar ongantzation sheofl
apar conbiclian of wiodating Mls subsertion, be rubived oo fine of
ol more thar §000 Gk

L] T | ] = ] ] F ]

RETENTION OF STATE AUTILORITY
Sec. Q0. T

EFFECHYE DATE

ez, HILL (8) PRELTMINARY NoOTIFICATION. = Mot later than ninety
dayy alter poemulgmiion of regulations under section 2001 identify-
ing by its chorscteostivs or listing any subatance sa hazerdous
wigte aubject to thie subtitle, any persan generating or tranaport-
ing sWwch subslence or owning or operating & facility for treatment,
storoege, ot dposal of auch eubstance shall Gle with the Admints-
troor tor wilh States having authorized hevardsus waste permit
programs under section HHG1 a notification ateting Lthe Locatineg and
genern] deacriplion of such activity and the identified or Jigted lige-
ardouy wpetee handled by such pereon. Nat lofor Hoa feplle
munbhs after the dide of the enactruent of the Solid Weste FReposnl
Act Amendments of JI8F—

{1} rhe grener or aperator of akd foeilily wilich progiecs a fuel
iA) From ary hazardous ureats fdenifiad ar [lvead whiler soctioh
J004, (B) from suck heocordous wasde Glekdifiod or Hstod pnder
section I and any offier matericd, (V7 Frsa wsed ofl, or (T
Ffrum. used orl and any offter mia tericl!

S the moner or operator of ey foriCity other Mion oo semgle
or feo-family residence) which burns for puepeges af atergy fe-
COLErY & el prodoced o2 provided it peragepil STF oF iy
Foed whiﬁ atherwiee condaing wsed off ar oty faearfols ueeste
edeniified or listed under zection $001; ond

P any person ok digtributes or markets nmy fueel which i
produced o3 protided in paragraph O oor aky fuel whiick otlen
tise confawns used ofl or ey Acrardous wasfe Livhlfified or
iisted under gection 3]

shall file widh the Admimistrator fard with e State [r Sy sess of
a Stafe with arn cuihorized hazardous waste pragranlf g nottfiealion
stating the lpeation and gererad deseription of the facility, fogether
welh o descripdion of the identified or lstad kasardous aseste Bhe
wrlved and, in bhe case of o facilisy referred o in peragraple (8 or
(23 o demeripiton of tee production or enengy recovery actibity ok
Fumf oud el the fecpindy ool seh other nformation ae fhe Adminis-
Prator dgeiy Recesiey. For purposes of the preceding sertence, the
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ferm ‘haemardous wasde leted under section SO also Includes wiy
commercial chemical product iwfidek b fatmd urder seefion SN oad
iftich, Bt fpu of is orfgingl (mlendad Lee, f5 {8 produced for use as
for ax a compewvend off o fueld fol disieibuted for uee as a fuel or (6]
burmmed gz o fuel MNotificalion shall not be required under the
second senlence of (his subseclion in the case of Faclllbies (sloh at
residenrial boifers? dhery the Adminleirufor determines (Aot such
affication 5 qod Recessary (n order for te Adminstrador fo oblain
suffictend informalion respeching currend proclives of factlidies using
hazardous waste for emergy recovery. Nothing in this subsection
ghall b congtrusd b0 affect or impair the ORoUESIANE of section
SR Nethlng du thls sedbfection sholl affect mﬁuiﬂtm}r aeler-
rrinedions pnder geefion JMY foe amended by the Uged O Recy-
oling Act of 1880 In roviming any lation under saction A
identdf iny edditivneal characteristics of harardous wraste or Tating

itional substance as hazardons wasts subject to bhis sulibitle,
t.he Administrator may require any perdon referted to i the pre-
ceding [sentence] provicions Lo Mile with the sdministrator (or
with Stutes hoving suthonized hezardous weste permit programs
under esection 3MK) the notification described in the preceding
Ecantence.) provisions. Mot move than one such notification ghall
be required to be filed with respect ta the game auhatance. Na iden.
tified or listed hazardons waste saliect o this subtitle may be
tranapatted, treated, stoved, or dispimed of unleas notification has
bE-Fbr:-I g'uen B required utdet this subsection.

AUTHORIZATION OF ASLETANCE TO 3TATES

Sec- A1, {a) AuvrHomiZation.—Thers w authorized to v appro-
viated FZ00M0 M0 for each of the Fiscal years 1978 and Tg :
ZhOHR O for facal year 1980, 35,0000 for fiscal year 1331,
Cand] 240080000 for fiscal year 1382 830, 000 iHRF for the fiscal
year [963, &7, 000, 000 the fizcal weor 198, B0, G0N (W) for fiscal
year 1388 and RSE SOCLOOL per fmcri@ﬂ r for fiscel years 194¢ ang
1337 o be used to make granta to States for purposes of assi
the Siates in the dovelopment and implamentation of authon
El;Elbt-E ‘hfmnrdnus WAEte pPTOFTAME.

4 n o L] [ ] L L]

HAZARPOUD WATTE 3T IMVENTORY
Bec. 3012 " ="

MDONITDEING, AMALYSIE, AND TESTING

See. 2013 77

EESTRICTIOMNE ON AECYCLED (ML

Sec. [A012.] &r8. Mot later than one yeer after the dete of the
engctment of this section, the Adminietrator shall promulgate reg-
vlations establishing auch perfoermance standards and other re-
quirements gz mayie necessary to protect the public health and
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the environment Mtom hezerde asaociated with eecyeled ail. T ok
~eloping such regulations, the Adminigtrater ahall conduct an anel
yeis of the economic impart of the regulationa ot the il recyeling
industry. The Administrator shall ensure that auch regulations do
not discourage the recovery of recyeling of vaed il

INVENTURY OF FEDERAL AGENCY SHAZARDOGE WASTE FACTILITIES

Sec. S5 fa) Feoeear Acewry fwvewrorv.—Frck  Frderg!
apency akald wétkin ane vear offer M coocfmead of Hre Solnd Weste
..I’.:'.I.'il|'.'|'\r:li°:'|'.'|:.II Art Artehudmetls l,.lf f.ﬂﬂ.ﬂ, reriferteke o confpme T i)
iy et mefe, pufdoefl, ard slebmit fo Mhe Addmorlsimator nnr:!ﬁ: g rigle
‘in e ense of Stefes haveng on awtkorized Rameedews wesie pro-
,;_’m'm' nn prienbtory desorrbing the locglton of cach sube which the

sl aEeney pwrs or gperabes here Aasardous wooke hos af any
teme been freaded, seored or ofispused of, Such incertory ahall cor-
tprr—

rl! a desernpiron of the [orafion of the aites af which any ruck
froatmend, storgge, or disposal has taken place before the dals
on which permuls are reguired under section JN3 for such ste
aee or disposa i

(& such information relaling o the amoaunt, neture, and tnx-
(cily of the harardoua waste af each such site as may be procit-
eable fo obtain ard oz moy be necesanry £o determing the axienl
of any health kozard which may b casociated with such site;

r3! the name and oddrese and recpongible ogency for each
sueft site, dederrrined as of the date of preparation of the inven-
b

(44 it identifroation of the bypes of technuqees of wasle freal-
me;!, storgae, wr dispeseed whech hare been used of ecach side;
i

13} informelion oepotrrdng the certertd stelos of e stle fn-
cluding !'.I'Efrﬂn".l':'tﬂ.!fr:ln't Fegpeed g rofrether or mal Aoserding wasic
f8 currently bel trogted, starmnd, o dizsposed of @b sweh $Ehe
fond If nod, therﬁrﬂm o WA SLcfl @edfubey eveserdd oot Lo
malion respecting the nature of any other activity curraitly cor
reeed pref of such sile.

B ENvIRONMENTAL Prorscrior Asencry Frovras.—IFf the Ad-
MM estrelor dadurmines Lhat gRy Federal apency under subeaction (o
ik coranptaatefy ool iuj}'{}mﬂal:m respecling the sites referred
to an zudeaction r"n'::,.l e Armonlslmebor shel n-u!ﬁ the cﬁu'f n:l-ll'::ﬁ.u::'cf
of such Agency. If within tinafy ceye followeng suek modeflelion,
the Fedem%e Ty fodf et Wit IO ReA 0 progemum fo el dy pam
vede prck Informalion, the Admintsirator shoall corry pud the thien:
fory prowram for suchl agency.

ELFORT OF HAZAKINIDS WANTE

See BOE i GE-V.F:FAL-—B?inumg {urenby-four mandhs ofter the
date of srocfment of tur Selil Weeste Dhspoual Act Amendments of
JE8Y, o persorl fhall copert gmy Resecdings ausie dentlfied o
fiefed under thiz subtitde undess ¢3) sueh periot hng progdded the no
tificasion required in gubsestion (o) of A sectiar, 3 the Gopern-
mend af e recefuing country Aas conserted o acoepd soch foemend
oy rveste, (00 @ copy of the recereang counbry's wrillen omsshl B ot
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tached fn $he manifes! areompaiying ench wasty shipment, and )
the shipment conforms with LA terms of the corsand of e Covern-
ment of e reesfning cenirboy reglelrend pltsecrt 0 qubseodion B4 or
(3 the Unided Siotes and the Goweramert of the Fecetving coonfry
frave endered nto an agreement os provided for ta stedsection (7

(B¢ REGULATIONS, = Not. Inter thok toeine stoaths affer the date of
ernaciment af e Solid Woste Diposal Act Amendrments of 1883 the
Adminsirator shall promulpale the regulolions tdvessory lo tmple-
mamt thig seciion, Such meguletions skalf beoome effeciive ame fun-
dred and eighiy doys ofter promulgalion,

v} Noriprcarion, —Any person ke intendds o export g ieznedons
waste dertified or fslpd wnder thes snbtutle pfter e dgle &Pﬂ:;—
ming tuwelve mondhs affer the dele of eracirnen! of Jefod Wiste Dis
poaid Act Amendmends of 388 shall, bofore suek hazardows wasie
iz seheduled fo leave fhe Dinpted States, probpde Rotificafior fe the
Admimsirador, Such nefificedion shofl coneern the folfoweng orfor
R

{£r Hhe ume gnd address of the exporior;

28 the fypes and swlomated queriitiey of Metardons washe fo
e exparieed;

L2 fhe estemafed frogeency or rafé af which such Lorte £ fg
be exparted; ard the poruwd af e oleer redlieh such iarte 0s B
be exproried;

5 the ports of enfry

(30 o descrietion of fhe monmer Bh lhich guchd hosoroimes
oty tepld be troprmaprdel o g fregeteed, seoved, oF dliposad ok
the Feeploing country aadf

(it mame ekd midress of The wliirote treatreat, Rioroge
o albapsee! feepElpd

fedl Procenzirer ror Requearie Onssewr oF woe Aetsnoesc
Carnrry.—Within thirty doss of the Adminiziretor s ressipl of a
maiplete rodiflonfinn under this section, the Depariment of Stois
cofing on behalf of the Administrator, chall—

(1) Farward a copy of the rRotification to the govermmen! of the
recelUERg Cor by,

2V advese the povernment that United Stales lowr profibils
the export of Aazardous wasie untesy e repelUERg certliry (ol
serds Lo givepl the fgzardons ashe,

13 reguest the governmend & provide the Soerefary with o
Lerpfler consent progftfacioon G the ferrs o the Rolifleafion; and

(! Furenrd fo Phe Covprickerd of Dte recploing StTRenlry o de-
geripdion of thy Federal reguletives which wouid apply fo the
trecellatetd, sforoan and dispoeal of the Aozardews wosle in ke
Uniten Stecdas.

rei Converarce oF Werrres Cowsen? fo ExrorTER —Within
thirty daye of receipt by the Deporiment of State of the heriaing
SOUAEY 'S Wrilien consent o pbfectuon jor any subsegarrt cotlopeny
cation withdraming g priar comsend or obfecliionl thut Admidistoador
shail forwand sech g coasekd, abjecioer, oF ather commLRiscliog o
the pxparter.

{f] INTERNATIONAL ACREEMENTS. —Where there exiata ar inferna-
fipie! ogrenmant between the United Srares and the Government of
fi revelving couRtry estabdishing notice, expord, and enforcement
pmedurea’%r the transporiabion, freatmient, aforege, ond Orsposat
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af f}ﬂiﬂl‘rirw.ﬂ wrsdis, oty the requerements of cwlbsection {gf shall
SR,

) Beporrs. —After the dale of cauctmend of the Solid Waste Dhs-
piwseel At Amerdments of 1833 any perzon wha exporte ary haozard-
o oeste ideniified or feted urder HAds sutidtle shell file with He
Adnrcinistralor o folee et Morch 7 oof cock yeen, o repert summa-
rizing the ey, quandilees, frequency, and wliimate destinartion of
afl zush hazardows wasfe exrporied durikg the prozious ealikdar
yanr

N OTRER STAnDARDS, —Nothing in thia sectfor shall preclude
the Admirietrater fram eetablishing other slanderds for the poport
r.-£ hrerardous woshes weder section 3007 or seceton SO of thie suble-
i

Suermie D—&rare on Brawras Sown Wasme Prans

{EIBECTIVE] OF BUBTTTLE

ZEc. 403, The ohjsctives of this eubtitle are to azeist in develop-
ing and encouraring methoda for the diapmaal ol salid waste which
are envirotumentally sound and which maximise the ulilization of
valuglle resourees including eocgy and materiale which are recov-
erable from solid wasta and to encourage Msnurce congeEvation.
Such objectives are to he aopomplished through Federal echnical
and Nnabeir] assistanes bo States or regional authorities for coro-
Frﬂhenswe planning purenant to Federal puidelines designed tn

ter coopetation among Federal, Hale, and lwal governments
end private industoy. n der.'eiuping auch comprehenalve plans, it (e
Fhe indemdron of Hhig Act thot 1y deterseining e size of Hut Lesfe-
to-energy focifity, adequcls provestor shall be fa,wn frr the progent
whd regenably grfiopaled fietre neede of the reoweling and re-
sirrge recouery tnfersal qogrkie fe open orecortpoesiod by the pla-
fLINT Droveds.

FENERAL CGUTINELINES FOR FLAMS
Qe 42 o

EEQLUIIENENTS FUE AFFROVAL OF FLAND

e QG dek T 7T

(b Enemcy axo MAoTERIALE COMARRY ATION A0 RECOVERY FEASL
BLITY PIANKING aND AsSISTANCE— * * *
o L[] fof DisereTtonaky Fraxy Puovisions Kewatise 1o RecyoLep

IL_ ¥ T 1

idi fize or WasTte o ENERGY FACILITIES —Nolwithsianding any
of thr abus requrrements, o 5 e rlendion of this Act and the
planning provess devsloped pursuant ta this Act that ie eledurrnining
the alze of e wost-ho-eRergy fiecility, wwleguele EsfonT SRl e
giean o Mhe present gnd reasoaedly aniicipated future needs of the
repviray oned respuroe recouery nferest QLRI the mrea ootk issnd
by the planning process.
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CEITERLA FOR SANTTARY LANDFILLS, SAMITARY LANDFILLE REGUIRED
FOH ALl DIZF0Sal

Sxc. 404, (8) Cmteria ror Samimary Lanorooas —(1) Mot later
than one year alter the date of enectment of this zection, after con-
dnltation with the States, Bnd aftar nntice and public hesringa, the
Adiministralor shall promulgese regulations conteining cTiteria (or
determining which fecilities shall be clossilied ps sanibary landfilly
and whicth ghull be clagalied os open durips within the mm;minﬁ af
this Acl. AL a minimum, such coibecia sholl provide thel a Tacility
may be classilied es o sanitary landfil]l and net an open dump only
ifiljriere iz n2 reasonable probability of adverse effects on health or
the environmeant from din I of solid waale as such fadility. Such
regulations may provide for the clessification of the types of 3ani-
tary landfule.

{2 N daier Man Laweniy-fous months gfter the axoctmant of the
Suitd Wirsle Digposcl Avt Arendrents of (FAS 8Ge Adminisfnedor
whetf ;m.amuifr:!u mglioms of the enpfpre promyigubed wrder pam.
griapd] (L ok Geeklor JORSNS) i refleet Eprovetutls in the shate
of oentmol ahd mensurernerf fechrofogy ahed Hle need Fp Feuf
Aumer health and the envionmead Such revisions shall lake info
gooonnt the potendtal recetpt by such foouliites of haeardons wwaste in
Aousehold wnaste and from small quantily gererators uRder seclon
SMED) and the possibidity of illegal dumping of hozandous wasies
i such focllities. At o minimum auch reviziona Jor faciltlics receiv-
fr;ﬁeuur.'h waestes ahould regquire grourdwaler monriforing, and oro-
vide far corrective Golfion a8 apEropriate.

(b) Dtarcsan Reguirer Tio He iv SamiTarry Lawornws, Bre—For
pur g of com; lring with eection 40033} each State plan ahall
probibit the asuﬁ: ishment of open dumpa end contain w requice-
ment that disposal of all eolid waste srithin the State shall be in
com pliancs with such eection J(Mp3 20,

{¢] EFFECTIVE DATE.—The prohubition cunlained i subsetlion
shatl take eflect on the date rix moenths sfter the date of pramuoiga-
tiom of mggulations undéer aubsection da) [or on 1he date of approval
of the State plan, whichever o loter].

URERADNNG OF OFRN DIMMPS
Bec. 4000, (g} " '

L] L] * a1 L] o L

) ConTROL oF HAZARDOUS INSPGZAL — Aol lnter Hinn forty fen
HEoRtEiLs cefter P emtocferacnd of Mhe Sofid Woasde fhgpaect Act Anand-
merds of 198 paeh Slofe sftall edopd and fegth fo etforce 2 permil
pragram ar ather sxaters of prior approual end cordifions, bo asaure
tha! each solid waste maragement facidfity withire sauch Stale tehich
rugy receive Aozardous waste n Aowsehofd weate or doe fo the proui-
sfons af cection SO0HE) for small quantily gereralors rothernse not
subfecd be SAe requiremert fir @ permit wnder sechoen JOOS of [his
Actd gl comply widh Hhe sriderin reprsedd gader grofion 005 GRS
Fa nny Stetr which does kot rwiopt guef & peggrest for seel factit
B iy Bhep dlede iy ol ofter the piogfmesd of 8 Solld
Waate Diaposal Act Amendmenty of IF83, the Adminlstrator akalf
use the authorities available under cections JOOF and 5008 of this
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il ko er:.f#n;‘.“f‘ the prﬂhibﬂ:ffm‘t ‘' subreptigr fo) c.!lF fhby fprfion Witk
re’.&j}?ﬂ!‘ o such facifiries Fh-.r PRrpwees of Hig the tarm
Yregelrprretlt of thEd audtlile ™ fx sectlon SOO8 sholl mmm{ed £ Lit-
elude critere promolgoted by the Adetinictrelor whdler sectiond
TS X3 and Ldlice) af thiz Jile arnd He term "'Aozardnaes woatss ™"
irL gectipn ST il be deanted ta btclude odid wostes teceived a4

Sbeft froelfiLies

FROCETMURE FOR DEVELOPMENT AND [MPLEMENTATION OF STATE FLAN
Spc. 4006, 7 7 7

SUBTITLE BE—[HriEs oF THE SECRETARY OF O0MMERCE IN RESQOURCE
AND RECOVERY

* - - - & L] *

SusTITLE F'—FEDERAL RESPORNSTEILITIRS

L a n L L] a ]

BuenTie G—Miscew ayeoua Provisions

EMTFLAYEE FROTECTION
SEc 7ML, Tt

CITIZEM BULTE

SeC. TORZ. () IK GENERAI.—Except as provided in sobaeccion (h)
er (g} of this section, any pemun may comimencs o civil sction on
hiz ot behalf—

(I¥A) against any perron Gnciudieg (a) the United Statea,
and {h) any ocher governroental inatrumentality or agency, to
tha extant parmitted by the eleventh amendment to the Con-
etitutien) who is alla t2 be in violation of any permit. stand-
ard, regulation, condition, requirement, profibizion, or vrder
which hus beoome effective pursuant to this Act; or

() egarest iy pereon, roluding the Dimeled Sates ahd u:uu-'
W irer I.ﬁr:m'r.ﬁumfwm!n;mnmhh or ey, b Se exferd
rtitied by the elenonth cmendnetint o Hie Consiituleon, o J'.n-
cludinngg any panrt oF pReEckl gorerator, past oF preseilt frcrs o
EF, ar peal o Presand OWRAer or operafar of @ frealmekl, storage,
or dizpasal facility who haz contribuled or who & contribuling
fo the past or pregeni honrdiing sloroge, freafment, tra ria-
fwon, ur disposed & ary solid or fazordiues waste which moy
presend an imminest omd spbstogfind cedergerment > heallh
gk The atheiririr e or

Y21 againgt the Adminiatrator whers there (5 alleged a failure
of the Administrator co peyform any act ov duty uneder this Act
which is not discretionary with the Administracor.

Any action under paragraph (axlb of thiz subsection shall be
brought in the district court for the distriet in which the alloged
violation surred or the alleped endpnperment may cocur. Any
action browght under parsgraph 8038} ol this subseclion may be
brouwght im the dipgtrict coget for the distpel b which the elleged
viotation occersd of in the Distriet Couet of the Thiatriet of Colum-
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bia. The disteice court shall have jursdiction, witheut grd ta tha
amount in controverdy or the citizenship of the parties, [tz enforee
auch regulation of order, or 0 urder the Administrator to pevform
auch act or duty 28 the cnee mey be-] fo snforoe the perntit, shend-
v, mngcletion, corcditeor regurremend, prohabidion, or order, B
Ferrmd Ly dm parogragh (IXAL o restrain @y perdon who ke o
trituclend o ki pr condrebuting fo the past or preesat handfing, etor-
e, teeptrehd, brunsporizien, or dis t of ary eolid or harartous
st ryferned to dn porgpraph F.H’I:i'i}. {0 arder suchl peraan b toke
such other gclten oy may be nececeary, or both, or to order the Ad-
ptinlstmtor fo perforst the oot or duty referred to in paragrogk (2
28 the oiese rroy by grd o apedy any agppropricde civil perallies
Lerecder getfeoe ST fnl and gl

Lbl Acmions PROKIRITRR.—MN9 potion mey be commenced under
paragvaph {AKL) of this section—

L1t prior to sixty diags sfler the pleintilf has given notice of
the violatinn (4] to the Adminstralor; (Bl ta the 3tate in which
the atleged vidlation otcurs, and () to any alleged violabor of
such pertnit, acandard, reguletion, cenditien, requirement, o
arder: ot

Lo if the Administootor or State has commenced snd iz dili-
gently progecuting 3 vl or coiminal action in & court of the
United States or n Stats to uirs vompliance with such
E.I!:'M_it, standand. regulation, cendilion, requirement, or order:

vidad. koweter, The! in any such action in 8 court of the
Unllaﬁ Btatea, aby Persin muy intervens as 8 matter of
righi.
i) Acrecrys PRosiarres.—MNoe aclivn moy be commenced under
srbeection faX1) of thin section—

rId prior n Bxfy days qaftes e plair bl hos groen nofice of
the siolation or prior o ane fendred and Leenly days after dhe
plarrtff hae gﬁ':'en natice of the erdengerment (A} fr the Ad-
mendstreior; (O to the Stote wthe wwhicll the afloged oiofution
orenrs ar an whiok the alleged stdnutigrrteett may ogeak; g (007
Ly qeny atleped viclafor of suck pormit, slandord regulefins,
coraf L, requirerment, profibiiinon, oF Oonder, o any perae @l-
fegocd lﬂhhiﬂg_mniﬁbukd or to be contributing to the post or
prent dahlong slompe, treziniend, tronsporfafion, oF o emiens
of any splif or Apverdmes weste referred {0 i aubeertion
rax 1 XS] of Hus seelen, pxcept Hhat stch action may be brought
mmediatedy after such nglgfloation e the cose of an aclion
inld'er thie aection napecting u eivfufion of subldl © of this

ol or

(3 with regpect fo @it actiow kidder subgection fok IXA) nf thes
sectiom, 4 the Adminisirator nr Stete Ras castmenced and L o]
fygently prespenbing @ ci0id or crifinel oction ik a cowrt of He

Rited Htuter or n Sigle o regquire complianse UHER Euch
perntit, sfakclesl regalelron. conditfon, requiremens, profitih-
fion, or order: Provided Aoroeoer, That in any such action in a
conrt of the United Slafim, amy Person may aferiene as 4
matier af right, ar

(3! itk reepect fo on oetion seder sebseciion X1 X8) of thig
sectee, of the Adminisiroter hos corerietcnd aned O efelyen iy
Frosecul g an Gofion rder section JOT of this Aot or hay sed
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Hod spph action b resirgin or ahoie acts or condifions which
may Aang coriribeled or are cortribuing o the actividies which
may present the atfeped endongerment, or If the Stale kae com-
manced and ts diligendly prosecuting an ooiion urdar subsection
faX1 B} of this eection: Provided, Rouvver, That ir any such
aclickh im0 court of e Cited States, Ry persok may [niervede
05 o mrdter of Mg arhea the um:fmmt CIOIRER gper Letfedest poefd-
ing fo the sudrect of e eclion grd A of so sttealed thot the
digpastiton of the aclfan meay, a5 a prectcul matden, impaer oc
impede fis abulidy la profact tkal interest, uriess the Admings
irator or the Seale s-'f:rwa that the a,upﬂa-mrua interesi (5 ade-
guaiely represenfed by existing parites. No aclion may b com-
mercerd unRder aubrection faXINE) v any person folher thon a
SHtate or tocal grwernntent) with respect fa the siting of a hos-
ardous wests frecimend, alorage, or o dispoaal facility, mor Lo re
FEPGITL P ARFOLR Bhe [pauamce of O permiEt For such facilite.
el Momce—" " *
i) IsrrrvENmon.—
(e} Coore —The court, in jeawing eny final order in any arctien
krought puraeant to this sectinn, may awand costs of litigation {in-
cluding reasanable atborney and expert withess fees) (o a0y prewed-
t'.lz#' oF rubstontiafly prevatling party, whenever the court deter-
rtined Atk an award 3 appropeiate. The court may, il 4 temporary
restraining order or preliminary Jojunction 9 sought, require the
filing of & hond ar equivalent security in poeordence with the Fed-
erpl Rules af Civil Procedura,
0 OrueR RiIGHTS PRESERVED,—* * °

ITMMINENT HAT AR

Src. TO00E. [al AUTHORITY OF ADMINIZTRATAR.—MNolwithatanding
any other provisios of this Act, ypen receipt of evidence that the
Fest ar prasert handling, storage, beeatment, transportation or dis-
pgal of any solid waate or hezandous wasie may present an ineoei-
nent and subgtantie]l epdangerment to bealth or the epvironment,
the Administrator may hring swit on hehalf of Ehe United States in
the appropriate digtrict court [to aonediste]ly  eeettain Bny
person] egolpst oky porson (trelpding oy poest oF pretcht goter-
alar. pOEE OF PreRrnl ERTRARGFIRY, (F IKRAL OF PRk E Auctgr oF Oparafor
af a frectment, borags, oF Jdiafasel feciliiy) wiho s contrl ted ar
Wik 25 contribating to such handling, etorage, Dreattuent, transpor-
taton or dizpesal [to stop] fo restradn such pergod front such han-
dling, atorage, treacment, tranapoitation, nr digpore]l [or to take
such othet action as may be necessary], to order such persod fo
tele such ocifler acfion e mMey be nacesgory, ar batk. The Admninis-
trater shall provide notice to the afectad State of angy such quit.
The Adminialrator may alac, after notice to the alfected State, take
okher ection ander thia section including, but not limited to, jeaw-
ing uch orders ae may ba necessary to protect public health and
Lthe enviranment.

it VioLamows. —

se) Whenever the Uniled States or the Admintatralor proposes (o
LOENERE Il bR sUE or fo forbear From guil ar fo seltfe ary claim
arfxiig under thia gection, nolica ord opporiunily for o public meel-
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ing in the offected aren, atd & rxcsorghle opperieniiy fo commend
o the pr sebtlemerns prior to s finel entry shafl be oftorded
fo the public. The decision of the United States or the Adminisfn-
fo# tn enter Jnta oF 2od fo ander Bl fuch Onstaent Decrer, covemger!
af rgreteenf shafl pot constitule o fipl Ry wlicen suhyecd Mo fu-
dfirexd review urnder thes Act wr Ve Admemistmbive Procedure At

FETITION FUH HEGULATIONE, FUBLIC FARTICIFATION
Sec. TOO4. " =

FEFARABIITY
SRc MHE. « "

JUDCIAL REVIEW

[3ec 7006, (ab REVIEW ofF FiINaL BEeatiamoxns awp CErRTAIN PRTI-
TwrsE=Any judicial review of final repulations promulgated pursur
ant t3 this Act and the Administrator's denial of any petition for
the pramulgation, wjrendrent, or repead of any ulalion under
this Acl shall e in aecordunce wikh eections .IJll?Elruugh TOE af
title 5 of the United States Code, except that —

[(1) a petition for review of ackion of the Administrotor in
promulgating any regulation, or requirement ubder this Act or
detwing any pebition for the promulgstion, amendment or
repeal 0f iy rogulation under thie Act may be filed only in
the Umted tes Court of Appeala for the Dietrict oi’ Cotum-
bin, and such petition shall be filed wichin ninety deya for the
data of such promwlgation or denial or alter such date i such
petition for review ig hpgead solely on grounds arising aller such
ninetieth day; action of the Adminisitsdor with recpeet
which review ¢ould have been obtained under thie subsection
shall nd be subjecl to judirisl raview in civil or criminal pro-
weadings for enforoement, and

[12) in any judicial proceeding brouglt under this aection in
which review ia asught of a determinetion under thia Ack re-
quired Lo be made on the record after notice and opportanily
for henring, il & porty i secking review wnder this Act applics
to the ¢court for leave fo adduce additional evidends:, wnd shows
1o the sulisfuction of the court thet the information is material
arncl that 1here woere reasonnble grounds for the failure to
neldnce such evidenee in the p ing before the Administrs-
tor, the courl muy order such edditional evidence cend evi-
derice in rebultal thereoth o be taken before the Administra-
tor, and b be pdduced y the hearing in suth menoer and
upor such terms wnd conditions as the courl may desm proper;
the Administeator muy modily his findings o€ to the facts, ar
make new findingg, hy reason of the addibienal evidence so
taken, and he shall Mle with the court such modified or new
fodings and his recommendotion, i eny for the modification
or setting &didu of has origimel order, with the return of auch
additional evidence,

[ib) Review oF CERTaAIN ACTIONS Unven Sections JME ano
MG —HReview of the Administrater's aclion (11 in Esuing, denving,
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tmodifying oF reveking any permmit under section S5, or (€)Y in
granting, denying, or withdrawing authorization ot interim auchar-
ization upnder section #E, may be had by any interested person in
the Circuit Court of A pea]s af the United States for tha Federal
judicial district in whlcﬁ auch persnn resides or tranaects such busi-
ness upon epplication ﬁsunh person. Any such application shall
ke made within ninety days from the dete of such IEauanee, denial,
modificaticn revocalion, grant, or withdrawal, or efter such dale
onl¥y il such application is based salely om grounds which orcsc
after such ninetieth day. Such reivew shall be tn accordance with
sections TU1 through 706 of title 3 of the United Sloles Code. )

Bac. 7008 o) Review o Fivar Rectiarions ave CERTAIN PETI
TIONS. —&A petition for revecw of the promudgatton of final repula-
fiora urder thiz Act and the Admiricirador’s dencad of any peliiion
for the promulpaiion, amendment, or repead of any regulalion wnder
s Act ma filed in the [inpted Siates Coprt of Appadds for fhe
Desinct of Lefumbic or in any Unzted States Oowart u,‘PﬂﬁmlIs feor i
ctronid 8 which the pediitoner myiges or trensgols dusppess pilpcf Ls
ety {ﬁ: terd by stoch promudgntion oF deased, erd ek petiiton
shedf B filesl sorthim oo Aumdred gmef !'Lma‘ufj bays froeer LA dale nf
sk Frﬁmu JEJ.-I;.In. pr :.f.l:'hm{ Llalféss sro Fibunh L5 &.:Lu'e'ﬂ' .m!e-!;.- an
grouhels arttihg aflee sieh one Runsd and taertielh day. Ary
epclicet o e Adrpinditrgeior with st Lo kich repieny oo haie
bock obtained wnder this sehsection shall not be subject o judicial
el Th vl ar crlminel peoceadihgy for enforcerrent.

L) Revrew oF Ckrprary Acviows Lvper Secrrows M anxa
P —A pelelion for review of the Adminisirators action (1} -
suire, Jen mg, i Fye ar reLaRimg any permil amder pection
Y ‘o (9) in -mnimg,ngenying. or withdraueng autforizolion or
inderim uu#-ﬁ.un.mtmn errder seclion M. may be filed by any inter-
estedd perpan un the Uiruted Stotee Court of Appeals for o eivedt
which e peliffoner resides o ransocds tress fiRiCh L5 direcily
affected by suef pefion, and Sm:hfm'm-n shald & fHled within one
B g tuendy dops from e onte of soft R2aanme, dendl,
medi it Cleeke, repeErEni, gl or wdthelbuead, o offer guch dafe
maLle 3f 2R potition 0 boced aofely ok Frouuds which aroge after
guch ane hundred ond twentieth dav. Any acfion of the Adminigtire-
tor with reepect fo whick revlew could have been obtoined under
this swbeection ehall not be subfect o judicial review i ool or
crrmira! priceedings for enfereerTent,

it In un,]-';m:l!ir.':u! proceeding browgfrt wnder this section ia mfiech
reddvrry Ly corspht pf e slelermunnfion yhader M At reqaiind 1o be
el v e recond affer moteor gl aopertenify for Swaring i o
prarty stekptg reupens chdpr MAEE At applics tr e cotrt far lexre fo
ariduce adiitionel anidewee, and skaws B the gatisfaction of rha
:‘u.:.nr.!' Mat the yormation [z maserial and thad there I:.l.-'Er'E' rm.mri
.:zb e grounds for the failure o odduce suck evidence in the

éfﬂ?‘? the ddminwstrator, the court moy arder such a r:!rﬂrnrmﬂ
euedenre cand enidence in rebuiiel thereal’ o be foken before the
Adminicirator, and lo be adduced ypor the Aparing in spch manaer
amd wpen grck fermes ol comedffions @b Bl cowrt oy deett phopes;
tar Adrinisirgtor may modily dls fIncdinggs s fo the facts, or mueke
news finddonyrs, Oy reesar of B cddliionel svidited so feken, and he
shecld file with fie court sucl podifled ar pew findings nnd A rec-
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ommerndaiion. i aky, for the modiffeation or sefting aside of his
ariginel order, wedh the refurn of such agdddetipnel guetdetae.

f KL IF potitinne for review of the some agency aviinn haoe been
filed in fow or more (Maited Stahos (Gourer 0f Appecle ord #he Ad-
reiniztrber hos received wridben motice of She filing of the fiett yugh

pelidion more that thirty doys before receivesg wwnitten notice of the
flirng of the second petition, thew the record shall be filed in thet
et in wfuek the Firse pelofron wos filed. If petitiong for recfew of
the smema eeena ection iove been filed n Lo or more LDineted Sintes
Courts of Appeals gt the Administralor hag recefved written notiee
of the filing of ane or more perileoks WELENL BBty daws ar fass after
recripirg eHitre wadice of the filing of the firsd pefition, then the
Administrgepr shall prompils edvize in writing de Adrunistnelioe
OfFice of the Uneted Shoter Courty thal pealitians feor bopn Filmd i
It ar more Crited States Courls of Appewls, uad shafl abenkef
eerch worord for whAEC Ae flas wrirten notice thal sicl peftdions Gauve
beer fried corthim thirly doaps oF lems of rocoiuving wreitten Retice of
the filang of the Firgl anch petufion Porsigt!l o g getem of makdont
selecf it devised for this purpese. and welhin Hhree business daovs
affer receqvimy speh motior from the Adetintetnetor, the Admindztra-
tive (Wfice thereupon ahati select Fiae court im which the racord shicll
ha fidwd fram antong those identified by the Adminestrator. Lpon
mebifleniion of swck selectivy, Hhe Adsiniatrator shall promplly file
the record im shelr oonrt. For Mhe pu?x'm! if PeLiew: of agency acliok
which has previowsdy been remoneded to the Admintsiroter. (e
recerd akallt be filed in the United Stales Courts of Aprrels wftich
remanded auch action.

2] Wharr petitions fooe ben find Gt fwo or mare Deted Soates
Cererts of Aprreeeds eofth regpend b M dame agency oction and the
record bas beer feled dnoome of suck colerty purtbant to parggraph
(fe the ather eourts on whooh suck pelrfeons fowe boen fTisd sfall
promgtiy transfer suck petétions do the Uneied States Courts of Ap
peads Bt which the record hoz been filed Pending selecfior of o
COUFE paesuakt fo gubsaction (Fl any mur.! in .!.'.'.'uﬁ o pelptent s
e Fried ey posticotur B sFective dote of the ogency aoinint ikl
fifteen ofiyr gfter the Admin stmting (ffice bos selected the court in
Wik the record shall b feled,

rd Any cowrt fn whichk ¢ peliboen wnth eespact fooany ﬂgE'rl?'
acivon has been filed, incduding any conrt selectmd poriuatl B2 aub-
section (a1, may franafer s'ru'i pelthion ta aay otier Lintlid Stotes
Cnurtz of Appeafa for the corcenience of e puriies or offemese in
the ihtenst of fostice.

fe) In ery Julicial procesding wider this sechion, the eourl meay
ot cpty of Efgetint freludinrg reagonable afiomey amd exper!
rldness feesd o ony prdaclicg oc subatandiolly prevsdling party
eehpmeper £ delermenes Phed soel qweard Ls ceppesnria be.

GRANTS OR CONTRACTE FOE TRAINIMG PRUTECTE
SEC. TRT, * ¢t
Ta M ENTS

SEc, TO0G. * Ot
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LADOGR STANDARDS
Sec. W08, Y 7 -
BUPTITLE H—RESEARCH, DEVELOPMERT, DEMONATRATION, AND
TN PORMATION

LIFECIAL STUDIES. FLANE FOR REJEARCH, DEVELOFMENT, AND
DEMUMETEATIONS

Sec. BHEE g1 v 7",

* " ] * L 3 .

it Mewrnizarrion oF HAzdrnopa Wasre —The Adfmisictecioe
sl comgndy, e ol feder fon Cefober J TESE gubmit fp the
Congrmss, o rupord o dhe sty gard degtrabilily of rabadelisfing
stemifarls af peHfarmarce o qf feking ather addifional msions
wneler this Aed fo pegopite G geagrabors of Aacordous aeeste o
Rl the vodume oF gquoktity and toxieity of the hoserdous woste
thuy gerarete. and of estzblishing with respect to hazardous westes
Firoited Mo ertent Prectioes oF ctker reguirements S MOaune Sk
wosis are Mmaraged (L woys that mininize precent u.rtdﬁ(':.rture ricks
kx> Awman Aegdth and the envirorment. Such report shafl frclude
any recommendations for lemelalive chanmes which the Administra-
tor defermines are fexaible and desirable fo tmplement the meftoral
poticy established by secfrom 1WA,

LAOMIPREFEMNIIVE BEEYIRONMENTAL BESPONERE, COMPENIATINN, ANT
LIABLLITY ACT OF 1960

far horordmus substances pxlaAes] oty the anneairant and tha cleonop af inac-
tva horardsae wasta dicpoead sebes

TITLE I—HAXARIMNITIS SUURBSTANCES RELEASES. L1ABITITY,

AM AT Tn provsle o lulihey, companoaliog, clasntp, aepl nnm:-,f\:nn_l.' FEAROLEE

COMPENSATION
DEFINITHING
Sec. 101, For purpose of this Lille, the tetm—

(&8 “remove” ar “removal” meana the clesnup or removal of
releasad hezardous substancee from the enviconment, auch -
tions a6 may b oecossery taken in the evenl of Lhe thrept of
release oF hazardous subsla nees inle Lhe epvironment. such e
tiong o moy be pecesiary to menibor, pedess, and gvalupts the
rlende o thmeal of release of hazardows sebstances, the dispos-
al of cerwoved material, o the taking of auch olher actions a9
mey be necessary to prevent, minimize, or mitigate damage io
the public health or wrelfare or to the snvironment, which may
#herwise result from a release or threwl of meleace. The term
includes, in addition, witheut keing lmited to, security fencing
or cther measurss W hmit aeeess, pravigwon of alterpative
wiler snpplies, lemporsry evaclhation and housug of threat-
ened individuwals not olherwice provided Tor, costs of perrsoaert
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relacatinn nf residenss where if 4 determined dint such permo-
rent relncodion SR mal gffective or mey b recoriary fo protect
health or wwifare, action taken under section 104k of this Act,
and any emergency asciatance which may be provided under
the Lisaster Heliet dct of WTALT. e the rose of @ besineee (o
cated [k afl eron of eoncuation or Meloention, the ferm groyp afeo
Ctededy &te prapteesd of thome lasfellments of principed and -
forart ok Buntieds dedl hich aocrun el ﬁf:g dede of cogcna-
tion ar fempmeery mloeadion awd Sy dogs fedloveng (he dafe
that perstohetd redmoclivh of ecteclly acoomplished en i per-
roAent refoealfion (0 frsiafly feyjected s o npprqprfu.fe ra-
spise. the dnte gr WhIich seclurlion o emporary relocation
cengea. ot the cese of un individuc? wremployed 08 o result of
FUCk puacuatian of pelwentipr, of mev glos ineinde the prou-
aloded nf ffee earlatrpiece wlforizesd Dy sectiums 407 S0 and 0%
of the [Rscater Bdivf At of 1873

n L] L} L} L] L ] L

RRATONAT AUTHORITIES
Sec. 104, (a2 * " "

L] L} ] L] L] L] L

(chll Unleza {A) the President finds thel (0f conlinued responee
arctions are immediately reyuired 1o prevenl, limil, or miligale an
emerpency, (i) there iz an immediete osk to public health or wel-
fare wr the environment, and i such assiztanee will nob otherwise
be provided on a titnely basis, ur (B the President has delermined
the appropriate remnedial actions parsoenl o paregreph (20 of this
subseetion and the State or Stales e which the source of the re
loase is [ocated have complisd with the requincmaents of potegraph
(A2 ol this subsection, nblipatioed Fram the Fand, ofther fhan those
finr permanent redocotink of authnrized by subsection ) of thix see
tion, shall not continge after FLO00O0F has been oblignled for e
spchsce wctions or six mantha has elapred From tThe date of nital
response 1r a releases aor threstened melease of hazardogs sub
Shimges.

* " . L] ] 1 -

TITLE I—AAZARDOVUS BUBSTANCE HESPONSE REVENTIE
ACT OF 1980

+ Ll L] L] L T T

ERC. 232, WETAULOSURE LIABILITY THUST UKD,

ta) Cneaniow oF TRUeT Funn.—There 15 e2tablished in the Tress
ury of the United States a trust fumd to b= kpnown as the “Post-
elosure Liability Trast Fund'. consiseing of sueh nmounts as may
e ppproprinted, credited, or trenaferved toe soeh Troat Fuoo.

thl ExrExpltunes Frow PosrLCrosuse Liszwory Truat Funp.—
Arngunts im the Past-Closure Liability Truac Fund zhall be availa-
ble ooly for Lhe purposes: described in sections 1000k) and 1110 af
thia Act {as in effect on the date of the enectment of this Ast),

] AnMINIATRATIVE FRovielons,—The provigions of sections 244
and 232 rorher than section 28842400 ol thie Act shall apply with
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reanect t0 the Trust Fund established under this section, except

that the anwount of any repayable advances outstending at any one
time ehall not exceed G0N, (H}, 0],

TITLE III—MISCELLANEDOUS PROVISIONS

REFORTS AND STTIDIESR

Sw: 30, (akl) The Mresident shall submut 0 the Cosgreas,
within [four vears] fordy-tuo months after enactment of this Act,
a comprehendive repoH nn eXperience with the implementation of
this Act, ineluding, but not limiled to—

EXFIRATION, SUNBET FREGYIGON

B, 30, Unless reauthorized by the Congress, tho authority to
collecr tares conferred by thia Act (orker than urder zection $637 of
e Imiberncl Repittiee Oode) shall terminate on September S0, 1983,
or when the sum of the amounts received in the Tressury under
section 4611 and under 4661 of the lnternal Ravenue Code of 1954
total F1A50000,00), whichever occurs Arst The Secretary of the
Treasury shell estimate whan this level of T1,350,060 W0 will be
reached and shall by regulation, provide procedurea for the termi-
nation of the tax sputhotized by this Act and imposed under sec-
tivns 4617 onad 4661 of the Internal Revent: Code of 1054,

TyE Bare DRINKING WATER ACT

* L L] L] L L] L]

FLUHLIT WATEE JYHTEME

k. 2 {a]l The Public Health Serrice Act 9 amended by inserting
after title XIM the following mew title:

TITLE X1V—SAFETY OF FUBRLIC WATER 3YSTEMS

Fart C—PromErmnon oF UNDERCRODND SOURCER OF DRIKNKING
WaTER

ONDERODROINYD SNSECTION (P HAZARHILE WASTE

SEC. J488. fal The Adminpriralor, ik coopergloon weth the Slates
shafl compeie and, not leder Mhan Moreh 15 T8RS, snbmiet o he
Commilter on Environment ard FPublic Worke of the Urited Sigles
Senorde o the Comnptitier an Erergy cud Commeree of the Indted
Sgies Howse of Represcnfolives, an freendory of afl wells in the
United States wheoh infect horerdons weestes. The thoentory shall
aefude Hhe fidlowing énforrmaiion:
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=) pnginmering e conalruction detmile of each, including the
thickress ond compasifion of 08 cosang, e il g oot
of the annulue and pump pressure ang capacty;

P& the hydrogeolppicel chorochnriatics of Mhe ozarlying and
underiving afrate, as well ag thal! info wheek the waode & frrect-

(4 the location and size of Gl drinking waler gguifers pene-
frated by tha werdd, or witkin g one-mile radive ;5!.’!9 well or
wrbfran fuo Aundrecf feel delown the el jeclion podnt;

(5 the location, capecily, and popuistior seried Oy eoch well
providing drinking or fregotipn uwcher which @2 wdthin o G-
mile radiue of the infection wedls

(& The reafure and uolume of the wwate infected during the
ae-year pertodd fremediately precodimg e dote of IRe repct;

(7! the dates and rature of the inspectiona of the injection
et porfreeted by Indopordent third parties or ogenis of Siate,
Federal, or local govermmert;

(3 the tame ahd eddress of oll owrers and aperatora of the
well and any dispusal faeclily wssoeloded eplh (L end

(2 such other information oo the Adminiairgier may, in RS
discrefion, oot mecislary G define the scope and nature of
hozardous waste disposal ta Hhe Dnited Stales through nnder
ground [nfesfiort

b Te fuififling the reglaremends of sebsections ohienl the Ad
mindetrator need only submél sech informotion 65 con be ohiained

SromL currently existing Stale recordg and from site visita fo ot least

feventy fovitities eonterming wells whioh fefert Roemnrlons woete

ic) The States shall moke auaifable to e Administrador sueh i

Jormwation ws he detmg mectssity o arconytizh the obfectives of this

sectiom,

o
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