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CERTIFICATE ASTO PARTIES, RULINGS, AND RELATED CASES

l. PARTIES

A.

DISTRICT COURT PARTIES

The following parties appeared before the district court:

1.

2.

Relator Stephen M. Shea.

The United States (which did not intervene).

Defendants Cellco Partnership d/b/a Verizon Wireless, Verizon
Business Network Services Inc., Verizon Federal Inc., and MCI
Communications Services, Inc. d/b/a Verizon Business

Services (collectively referred to as “Verizon”).

Parties Before This Court

Appellant is Relator Stephen M. Shea.

The United States (which did not intervene).

Appellees are Cellco Partnership d/b/a Verizon Wireless, Verizon

Business Network Services Inc., Verizon Federal Inc., and MCI
Communications Services, Inc. d/b/a Verizon Business Services.

II.  RULINGSUNDER REVIEW

The following rulings are under review on appeal:

1.

On November 15, 2012, United States District Judge Gladys Kessler

granted Defendants” Motion to Dismiss [Dkt. No. 57, J.A. 303-322]. See United

States ex rel. Shea v. Verizon Business Network Servs., 904 F. Supp. 2d 28 (D.D.C.

2012).
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2. On December 27, 2012, Judge Kessler denied Relator’s Motion to
Clarify, or, in the Alternative, to Alter or Amend The Court’s Order of November
15, 2012 [Dkt. No. 67, JA 323] and, on the same day, entered a separate judgment
dismissing Relator’s Second Amended Complaint with prejudice [Dkt. No. 68, JA
324].

IIl. RELATED CASES
This case has not previously been before this Court. Undersigned counsel is

not aware of any related case currently pending before any court.
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JURISDICTIONAL STATEMENT

The parties disagree about whether the district court had jurisdiction. Relator
Shea' s Second Amended Complaint alleged that Verizon violated the False Claims

Act (“FCA™) (31 U.S.C. 3729(a)(1)(A) and (B)), and the district court had

jurisdiction under 28 U.S.C. § 1331, 28 U.S.C. § 1345, and 31 U.S.C. § 3732(a).

Verizon moved to dismiss, arguing in part that the FCA’ s first-to-file bar, 31

U.S.C. 8 3730(b)(5), stripped the district court of subject matter jurisdiction
because Shea had filed an earlier qui tam action against Verizon (“Verizon I”).
The district court agreed and dismissed the Second Amended Complaint under 31

U.S.C. 8§ 3730(b)(5) on November 15, 2012.

On November 26, 2012, Sheatimely filed aMotion to Clarify, or, in
the Alternative, to Alter or Amend the Court’s Order of November 15, 2012. Out
of caution, Sheaaso timely filed a Notice of Appeal on December 17, 2012.7 On
December 27, 2012, the district court denied Shea’s Motion to Clarify and entered

Judgment dismissing the Second Amended Complaint with prejudice. On January

! Verizon | refersto Civ. Action No. 07CV0111(GK) that Sheafiled in the United
States District Court for the District of Columbia, discussed below. Verizon 11
refersto this action.

? Undersigned counsel was concerned that if the district court treated Shea's
motion solely as amotion to clarify and entered a dismissal without prejudice, the
motion arguably would not fit one of the enumerated categoriesin F.R.A.P.4(a)(4).

-1-
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11, 2013, Sheafiled an Amended Notice of Appeal to include the district court’s
December 27, 2012 Order.

This Court has jurisdiction under 28 U.S.C. § 1291.

STATEMENT OF ISSUES

1. The district court dismissed Verizon Il in 2012 with prejudice even
though Verizon | was no longer pending because it settled and was dismissed with
prejudice in 2011. Did the district court ignore the ordinary meaning of “pending”
by finding that Verizon | remained constructively “pending” under the first-to-file
rule and thus barred all subsequent related suits in perpetuity?

2. Relator Sheafiled his Second Amended Complaint in Verizon |1 after
Verizon | settled and was dismissed with prejudice. The district court held that
subject matter jurisdiction under the first-to-file bar should be determined by
considering only the jurisdictional facts that existed when Sheafiled his original
complaint in Verizon 1. Did the district court err in holding that amended
complaints areirrelevant to determining jurisdiction under the first-to-file bar?

3. Relator Sheafiled both Verizon | and Verizon I1. Did the district court
err by finding that the first-to-file bar applied to the same relator who, upon
additional investigation, later filed a second allegedly related action?

4.  Veizon |l aleged that Verizon committed fraud on contracts and

agencies not at issuein Verizon I. Verizon |1 would thus result in different
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Investigations and recoveries for the United States. Did the district court err by
finding that Verizon | and Verizon Il were “related” under the first-to-file bar?

STATUTE AT ISSUE

The district court dismissed solely on the FCA'’ sfirst-to-file bar, 31 U.S.C.
8 3730(b)(5), which provides: “[w]hen a person brings an action under this
subsection, no person other than the Government may intervene or bring arelated
action based on the facts underlying the pending action.”

STATEMENT OF FACTS

Relator Stephen M. Sheais atelecommunications consultant and the former
managing director of TechCaliber LLC. Shea specializes in negotiating and
managing telecommunication contracts for large commercial clients. TechCaliber’s
client list includes many Fortune 100 companies. Before founding TechCaliber,
Sheawas a Senior Manager in Deloitte Consulting’ s networking practice. Shea has
expertise in competitive analysis of tariffed and negotiated phone rates. Shea holds
aBSin Engineering Management from the United States Military Academy and an
MBA from Columbia University.*

During his consulting work, Shealearned that most telecommunication
carriers were overcharging even large commercial customers with a multitude of

poorly understood fees, surcharges, and taxes. Carriers then used misleading

3 JA 53,
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language to conceal these overcharges from their commercia customers. Shea also
learned that surcharges passed on to the carriers’ customers frequently had no
correlation with the taxes and surcharges actually levied on the carriers. Shea
found that sophisticated commercia customers did not realize they were being
overbilled. Shearecovered over $50 million for commercia customers dueto his
expertise in identifying overcharging.”
Verizon |

In 2007, Sheafiled Civ. Action No. 07CV0111(GK), in the United States
District Court for the District of Columbia (“Verizon 17).” In that action, Shea
alleged that Worldcom, later named M CI Communications Corp., and acquired by
Verizon in 2006 (collectively “Verizon/MCI™), knowingly submitted false and
fraudulent claims to the United States under its FTS2001 and the FTS2001 Bridge
Contract with the General Services Administration by charging Federal Regulatory
Fee surcharges, state sales, excise and utility taxes; and surcharges based on the
following state and local fees: contributions and taxes assessed on the earner,
public utility commission fees, state universal service fund and high cost fund

contributions; state ‘ deaf taxes;” state and local gross recei pts taxes; business

4 JA 54,
° JA 138-157.
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license fees; 911 taxes; tele-relay service charges; ad valorem taxes; and business,
occupational and franchise taxes.®

Verizon | was limited to the FTS2001 Contract and the FTS2001 Bridge
Contract with GSA.” Verizon | did not allege a corporate-wide Verizon/MCl fraud
on every telecommunications contract with the United States. GSA was the only
U.S. agency at issue in Verizon |. And Verizon | specifically excluded the Federal
Universal Service Charge fromitslist of illegal surcharges. See Complaint, § 66
(“The Federa Universal Service Fund surcharge, the PICC surcharge, and certain
other taxes were acceptabl e line item charges under the FTS 2001 Contract.”) (JA
151).

Verizon paid the United States $93.5 million to settle Verizon I, without
admitting liability.® The Verizon | Settlement Agreement released Verizon only
from conduct relating to the FTS2001 and FTS2001 Bridge Contracts.® Verizon |
was dismissed with prejudice on February 28, 2011.%°

Verizon Il
Upon further investigation, Shea gathered information that Verizon/MCl

was engaging in similar conduct on other telecommunications contracts with the

® JA 153-155.

" JA 145-151 (Complaint, 1 28-64).
8 JA 306.

9 JA 260-261.

19 37 306.



USCA Case #12-7133  Document #1446318 Filed: 07/12/2013  Page 15 of 46

United States. Shea then filed a second qui tam action on June 5, 2009.* On
November 30, 2011, the United States informed the district court that it was “not
intervening at thistime” in Verizon 11.*> On September 12, 2012, Sheafiled his
Second Amended Complaint.*

The Second Amended Complaint in Verizon |1 alegesthat Verizon

1.1* While some of these

committed fraud on 20 contracts not at issue in Verizon
contracts were with GSA, other contracts were with agencies not at issuein
Verizon |: the United States Postal Service, Department of Defense, Federa
Emergency Management Agency, Department of Justice, Department of Navy, and
the Federal Aviation Administration.™ The Second Amended Complaint
repeatedly alleges that Verizon improperly charged the Federal Universal Service

Charge, a surcharge not at issuein Verizon I.*°

SUMMARY OF THE ARGUMENT

The district court dismissed Verizon |1 with prejudice under the first-to-file
bar even though Verizon | was no longer pending at the time of dismissal. Even
assuming that the first-to-file bar applies, thiswas clear error. Every circuit to

consider the issue has recognized that once a prior action has been dismissed or

1A 12-31.

12 JA 34-35.

13 JA 52-71.

4 JA 59-61 (SAC, 1 28).

15 JA 59-61 (SAC, 1 28).

16 JA 61-66 (SAC, 11 30-41).
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resolved, that action is no longer “pending” and does not bar later-filed suits.*
This Court has suggested it would interpret “pending” the same way.*®
Consequently, Shea should have been allowed to file anew complaint the day after
dismissal.

The district court committed further error by dismissing the Second
Amended Complaint under 31 U.S.C. § 3730(b)(5). The first-to-file rule does not
bar the Second Amended Complaint for three independent reasons:

(1) When Sheafiled his Second Amended Complaint, Verizon | had settled
and been dismissed. Even if Verizon | would have barred the original
complaint in Verizon 11, jurisdiction was restored under the first-to-file
bar when Shea filed his Second Amended Complaint.

(2) Sheafiled both qui tam actions at issue. Under the first-to-file bar,
Verizon | only barred someone other than Shea from filing a related

action. Thedistrict court’s holding — that the first-to-file rule applies to

17 See United States ex rel. Carter v. Halliburton Co., 710 F.3d 171, 183 (4th Cir.
2013) (reversing the district court’s dismissal with prejudice because the earlier
filed action was no longer pending); United Sates ex rel. Chovanec v. Apria
Healthcare Group Inc., 606 F.3d 361, 365 (7th Cir. 2010) (same); In re Natural
Gas Royalties ex rel. United Sates v. Exxon Co., USA, 566 F.3d 956, 964 (10th
Cir. 2009) (“And yet, if that prior claimis no longer pending, the first-to-file bar
no longer applies.”).

18 United States ex rel. Batiste v. SLM Corp., 659 F.3d 1204, 1210 (D.C. Cir. 2011)
(“[t]he statutory text imposes a bar on complaints related to earlier-filed, ‘ pending’
actions. The command issimple: aslong as a first-filed complaint remains
pending, no related complaint may be filed.”) (emphasis added).

-7-
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subsequent related actions filed by the same relator — ignores the text
and legidative history of § 3730(b)(5), conflicts with the Fifth Circuit’s
interpretation of the first-to-file bar,*® and will not further any goal of
the FCA.

(3) Thefirst-to-file bar only appliesto actions that are “related.” Verizon |
and Verizon I are not related actions because the Second Amended
Complaint aleges that Verizon committed fraud on contracts and U.S.
agencies not at issue in Verizon | and would result in different
Investigations and recoveries for the United States.

STANDARD OF REVIEW

“ Appellate courts review de novo the dismissal of acomplaint for lack of

jurisdiction.” United States ex rel. Batistev. S .M Corp., 659 F.3d 1204, 1208

(D.C. Cir. 2011) (citation omitted).

9 See Bailey v. Shell W. E&P Inc., 609 F.3d 710, 720-721 (5th Cir. 2010)
(allowing same relator to file related qui tam action in different jurisdictions).
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ARGUMENT

l. THE DISTRICT COURT ERRED IN DISMISSING VERIZON 11
WITH PREJUDICE —EARLIER FILED QUI TAM ACTIONSDO
NOT REMAIN “CONSTRUCTIVELY” PENDING IN PERPETUITY.

Without explanation, the district court dismissed the case below with
prejudice.? This was clear error. Under the ordinary meaning of “pending,”
Verizon | stopped being a pending action on February 28, 2011, when it was
dismissed with prejudice. From that date on, Verizon | no longer barred rel ated
complaints under the first-to-file rule. Because the district court’s dismissal rested
solely on the first-to-file bar, the dismissal should have been without prejudice, and
Shea should have been allowed to file an identical complaint the next day.

“Statutory construction must begin with the language employed by Congress
and the assumption that the ordinary meaning of that language accurately expresses

the legidative purpose.” Netcoalition & Secs. Indus. & Fin. Mkts. Ass nv. SEC,

715 F.3d 342 (D.C. Cir. 2013) (quoting Engine Mfrs. Ass nv. S. Coast Air Quality

Mamt. Dist., 541 U.S. 246 (2004)). The first-to-file bar provides. “[w]hen a person
brings an action under this subsection, no person other than the Government may

Intervene or bring arelated action based on the facts underlying the pending

20 JA 321-324. Shea specifically objected to dismissal with prejudicein his
Opposition to Verizon's Motion to Dismiss. The district court’s opinion granted
Verizon's Motion to Dismiss without explicitly stating that dismissal was with
prejudice asto Shea. JA 321. Sheathen filed a Motion for Clarification solely to
address the issue of prejudice. JA 9 (Dkt. 59). The district court denied the motion
without issuing an opinion. JA 323.
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action.” 31 U.S.C. § 3730(b)(5). Black’s Law Dictionary defines “pending” to

mean:

Begun, but not yet completed; during; before the conclusion of; prior

to the completion of; unsettled; undetermined; in process of settlement

or adjustment. Thus an action or suit is “pending” from its inception

until the rendition of final judgment.?

The first-to-file bar lacks any textual basis for departing from the ordinary
meaning of “pending.” Verizon | was no longer “pending” after February 28, 2011,
when the case was dismissed after Verizon agreed to pay $93.5 million to settle.
By dismissing with prejudice, the district court implicitly found that Verizon |
somehow remained pending in perpetuity.

The district court’s decision contradicts every circuit to consider the issue —
these courts have uniformly recognized that once a prior action has been dismissed

or resolved, that action is no longer pending and does not bar |ater-filed suits. See

United Sates ex rel. Carter v. Halliburton Co., 710 F.3d 171, 183 (4th Cir. 2013)

(reversing the district court’s dismissal with prejudice because “ [w]e agree that
once a case is ho longer pending the first-to-file bar does not stop a relator from

filing arelated case.”); United Sates ex rel. Chovanec v. Apria Healthcare Group

Inc., 606 F.3d 361, 365 (7th Cir. 2010) (reversing the district’s dismissal with

2! Black’s Law Dictionary 1021 (5th ed. 1979). Congress added the first-to-file bar
to the False Claims Act in 1986. Black’ s published its Sixth Edition in 1990. The
current edition defines “pending” in part as. “Remaining undecided; awaiting
decision <apending case>.” Black’s Law Dictionary (9th ed. 2009).
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prejudice because “ 8§ 3730(b)(5) applies only while the initial complaint is

‘pending.””); In re Natural Gas Royalties ex rel. United Sates v. Exxon Co., USA,

566 F.3d 956, 964 (10th Cir. 2009) (“And yet, if that prior claim isno longer
pending, the first-to-file bar no longer applies.”).?

This Court has suggested it would interpret “pending” the same way: “[t]he
statutory text imposes a bar on complaints related to earlier-filed, ‘ pending’
actions. The command issimple: aslong as a fir st-filed complaint remains

pending, no related complaint may befiled.” United States ex rel. Batistev. S_M

Corp., 659 F.3d 1204, 1210 (D.C. Cir. 2011) (emphasis added). In Batiste, this
Court held that dismissal with prejudice was appropriate under the first-to-file bar,
but only because the relator failed to file an amended complaint after the earlier-
filed qui tam action had been dismissed:

Batiste argues that because Zahara's complaint was dismissed before

Batiste's complaint was dismissed, his complaint should not have
been dismissed with prejudice (implying that Batiste would like the

?2 See also, United States ex rel. Beauchamp v. Academi Training Ctr., Inc., 2013
U.S. Dist. LEXIS 39620 (E.D. Va. Mar. 21, 2013) (“The FCA’sfirst-to-file bar
deprives courts of subject matter jurisdiction over later-filed FCA actions while an
earlier-filed action based on the same material elements of fraud remains
pending.”); United Statesv. Alpharma, Inc., 2013 U.S. Dist. LEXI1S 29802, 31-32
(D. Md. Mar. 5, 2013) (“If the Court were to dismiss the Amended Complaint, it
would do so without prejudice, and the first-to-file rule would not preclude Mr.
Palmieri from filing an identical pleading under a new case number tomorrow, as
Chovanec and In re Natural Gas Royalties make clear.”); United Sates ex rel.
Hoggett v. Univ of Phoenix, 2012 U.S. Dist. LEX1S 93812 (E.D. Cal. July 5, 2012)
(“In the instant case, Hendow was dismissed before Relators brought their suit, and
therefore was not ‘pending’ under 8§ 3730(b)(5).”).
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opportunity to amend his complaint and bring this case again). Batiste,

however, waived this argument. Zahara was dismissed eighteen

months prior to the Batiste dismissal. During that time, Batiste never
asked for leave to amend his complaint in the district court; thus, he
has waived his opportunity to file a new suit on these same grounds
now.

Batiste, 659 F.3d at 1211.

Sheadid exactly what this Court told Batiste he should have done to avoid
dismissal with prejudice: file an amended complaint after the earlier filed qui tam
was no longer pending. The district court ignored this Court’s decision in Batiste
and the ordinary meaning of “pending” by dismissing Shea' s Second Amended
Complaint with prejudice. Even assuming the first-to-file bar applies, Shea should
have been alowed to file a new complaint the day after dismissal. The district
court’s decision should be reversed on that basis alone.

[I.  THEFIRST-TO-FILE RULE DOESNOT APPLY BECAUSE

VERIZON | WASNOT “PENDING” WHEN THE SECOND
AMENDED COMPLAINT WASFILED.

Because Verizon | does not remain pending forever, the district court
committed further error by only considering whether subject matter jurisdiction
existed under the first-to-file bar when Sheafirst filed hisinitial complaint in
Verizon |1, not when he filed his Second Amended Complaint.?* The district court

reasoned that because Verizon | was pending when Sheafiled hisinitial complaint

23 JA 316-317.
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in Verizon |1, it wasirrelevant that Sheafiled the Second Amended Complaint after
Verizon | had been resolved.”

Other than the district court’s decision in this case, only two courts have
squarely addressed whether subject matter jurisdiction under the first-to-file bar
should be determined by considering whether an earlier-filed qui tam action was
pending when the original complaint was filed or when the complaint was

amended. See United Sates v. Alpharma, Inc., 2013 U.S. Dist. LEXIS 29802, 31-

32 (D. Md. Mar. 5, 2013) (holding that subject matter jurisdiction under the first-
to-file bar should be determined when relator filed an amended complaint); U.S. ex

rel. Branch Consultants, L.L.C., v. Allstate Ins. Co., 782 F. Supp. 2d 248, 259

(E.D. La. 2011) (holding that subject matter jurisdiction under the first-to-file bar
should be determined when the original complaint was filed).?

The court in Alpharma considered and rejected the reasoning of Branch
Consultants, finding “more persuasive the discussion of thisissue in the appellate

cases of Chovanec [supra], Batiste [supra], and In re Natural Gas

Rovyalties[supral, which grounded their analysis in the first-to-file rule’ s textual

limitation to ‘pending’ cases.” 2013 U.S. Dist. LEXI1S 29802, 30-31. Based on

those cases, the court held:

24

Id.
% The same judge who decided Branch Consultants decided arelated case on the
same day that adopted the same reasoning. See United States ex rel. Denenea v.
Allstate Ins. Co., 2011 U.S. Dist. LEX1S 6419 (E.D. La Jan. 2011).
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In sum, the relator here filed an Amended Complaint, a a time when
the prior qui tam suit was no longer pending. If the Court were to
dismiss the Amended Complaint, it would do so without prejudice,
and the first-to-file rule would not preclude Mr. Pamieri from filing
an identica pleading under a new case number tomorrow, as
Chovanec and In re Natural Gas Royalties make clear. It would
elevate form over substance to dismiss the Amended Complaint on
first-to-file grounds at this juncture. Accordingly, | conclude that the
first-to-file rule does not bar Mr. Pamieri’s Amended Complaint

2013 U.S. Dist. LEX1S 29802, 31-32.

The court in Alpharma interpreted this Court’s decision in Batiste as
“suggesting that the filing of an amended complaint could have cured the defect
[caused by the first-to-filed bar].” Id. at 29. The court further pointed out that in
Chovanec, where the Seventh Circuit reversed the district court for dismissing with
prejudice a qui tam action under the first-to-file bar because the earlier-filed action
was no longer pending, the district court on remand allowed the relator to file an
amended complaint, rather than requiring a new suit. Id. at 28.%

In contrast to Alpharma, both Branch Consultants and the district court

below relied on the general rule that “the jurisdiction of the court depends upon the

state of things at time of the action brought.” Grupo Dataflux v. Atlas Global

Group, L.P., 541 U.S. 567 (2004).%” However, this Court has recognized

exceptions to this general rule, including 28 U.S.C. 8 1653, which provides:

% The district court’s minute entry in Chovanec allowing the amended complaint is
at Dkt. 55, 04-cv-04543. The court in Branch Consultants apparently did not check
the Chavonec docket on remand and wrongly cited Chovanec as a supporting case.
2 JA 316-317.
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“[d]efective allegations of jurisdiction may be amended, upon terms, in the trial or

appellate courts.” See e.g., Commercial Union Ins. Co. v. United States, 999 F.2d

581, 585 (D.C. Cir. 1993) (applying 28 U.S.C. 8§ 1653 to find jurisdiction where

the facts supporting jurisdiction were clear from the record). This Court has

explained that “ Congress intended [28 U.S.C. 8 1653] to permit amendment

broadly to avoid dismissal of suits on technical grounds.” Goble v. Marsh, 684

F.2d 12, 17 (D.C. Cir. 1982) (superseded by statute on other grounds); Mathews v.
Diaz, 426 U.S. 67, 75 (U.S. 1976) (finding jurisdiction restored under 28 U.S.C.
8 1653 where plaintiff satisfied condition of jurisdiction after joining class action
suit, instead of before).?

The district court’s holding elevates form over substance and is precisely the

type of dismissal on technical grounds disfavored by 28 U.S.C. 8§ 1653. Once

Verizon | was no longer pending, the jurisdictional statement in Shea's original

complaint in Verizon 1l was, at worst, technically defective. But when Sheafiled

%8 Matthews involved aclass action law suit challenging the constitutionality of
Medicare' s durational residency requirements for resident aliens. One of the
plaintiffs, Espinosa, had not applied for the Medicare benefits at issue when he
joined the suit. 426 U.S. at 71. 42 U.S.C. 8§ 405(q) required an application asa
nonwaivable condition of jurisdiction. Id. at 75. After the Secretary of Health,
Education, and Welfare moved to dismiss, Espinosa filed an application for the
first time. Id. at 72. Relying on 28 U.S.C. § 1653, the court found that Espinosa’s
later filed application restored subject matter jurisdiction, even though the court
plainly lacked subject matter jurisdiction when Espinosainitially joined the suit.
Id. at 75.
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his Second Amended Complaint, hisjurisdictiona statement was not defective
because Verizon | was no longer pending.

The district court’ s decision further conflicts with United Sates ex rel.

Ortega v. Columbia Healthcare, 240 F. Supp. 2d 8, 14 (D.D.C. 2003). In Ortega,

the relator attempted to avoid dismissal under the first-to-file bar by arguing that
her amended complaint should relate back to her original complaint, which she
asserted predated the other qui tam actions at issue. 1d.?° The court rejected that
argument, and held that “it is clearly outside the intent and purpose of § 3730(b)(5)
to permit relation back.” Id. Consequently, the court found that the first-to-file rule
barred the amended complaint.

Amendments to qui tam complaints cannot be a*“heads defendants win, tails
relatorslose” proposition. If relators cannot avoid the first-to-file bar by having
their amended complaints relate back to original complaints, then defendants
should not be able to argue that amended complaints are jurisdictionally irrelevant

under the bar. Amendments to qui tam complaints either have jurisdictional

| n Ortega, the amended complaint at issue included kickback claims not alleged
in the original complaint. The court could have ssmply relied on its Rule 15
holding that the new kickback claims did not relate back to the original complaint
because they did not arise out the same conduct, transaction, or occurrence at issue
in the original complaint. But the court went beyond that to explicitly hold that the
first-to-file rule never permits relation back, even if the new allegations satisfy
Rule 15.
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significance under the first-to-file bar, or they do not. Defendants should not be
allowed to have it both ways.

1. VERIZON | DOESNOT BAR VERIZON Il UNDER THE FIRST-TO-
FILE RULE BECAUSE SHEA FILED BOTH ACTIONS.

Relying on aplain language analysis, the district court held that the first-to-
file rule applies to subsequent related actions filed by the same relator.® The
district court’s holding ignores the text and legidative history of § 3730(b)(5),
conflicts with the Fifth Circuit’ s interpretation of the first-to-file bar, and will not

further any goal of the FCA. See Bailey v. Shell W. E&P Inc., 609 F.3d 710, 720-

721 (5th Cir. 2010) (allowing same relator to file related qui tam action in different
jurisdictions).

A. THE DISTRICT COURT’'SPLAIN LANGUAGE ANALYSISIGNORED THE
“INTERVENE” PRONG OF THE STATUTE.

“Where the literal reading of a statutory term would ‘ compel an odd result,’

Green v. Bock Laundry Machine Co., 490 U.S. 504, 509 (1989), we must search

for other evidence of congressional intent to lend the term its proper scope.” Public

Citizen v. United States Dep't of Justice, 491 U.S. 440, 454 (U.S. 1989). The first-

to-file bar states. “[w]hen a person brings an action under this subsection, no

person other than the Government may intervene or bring arelated action based on

the facts underlying the pending action.” 31 U.S.C. 8§ 3730(b)(5)(emphases added).

30 JA 313-315.
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The district court reasoned that “no person other than government” must
include the original relator.®* That literal interpretation might make sense when
considering the “bring arelated action prong” of the first-to-file bar. But applying
that interpretation to the “intervene”’ prong makes no sense. Relators cannot
intervene in their own suits. If the statute read: “when a person brings an action
under this subsection, no person other than the Government may intervene,” no
one would interpret “no person other than the Government” to include the original
relator. “[N]o person other than the Government” should have the same meaning

for both the intervention prong and the “bring arelated action” prong. IBP, Inc. v.

Alvarez, 546 U.S. 21, 34 (U.S. 2005) (“anormal rule of statutory interpretation is
that identical words used in different parts of the same statute are generally

presumed to have the same meaning.”)

3L JA 314. Thedistrict court relied on U.S ex rel. Smith v. Yale-New Haven
Hospital, Inc., 411 F. Supp. 2d 64, 74-75 (D. Conn. 2005) and U.S ex rel. LaCorte
v. Wagner, 185 F.3d 188, 191 (4th Cir. 1999) in support of its plain language
argument. Id. Wagner involved two relators attempting to intervene in another
relator’s qui tam action. In Smith, the court noted that there was “no reason to
believe that somehow the information underlying the allegationsin Qui Tam Two
was somehow unavailableto him at the filing of Qui Tam One.” Id. at 75, n. 10.
The court concluded: “As no exception exists for adifferent origina source, there
IS NO reason to create an exception simply because the same original sourceis
bringing both suits. In fact, the burden is properly placed on the original relator to
ensure that he or she comes forward with al the information he or she hasin the
first suit, rather than file piecemeal lawsuits.” 1d. at 75. Here, Sheatold the
government everything he knew before filing Verizon |. He then conducted
additional investigation before filing Verizon 1.
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B. THELEGISLATIVE HISTORY INDICATES THAT CONGRESS | NTENDED
3730(B)(5) To PREVENT MULTIPARTY SCRUMS, NOT SUCCESSIVE
SUITSBROUGHT BY THE SAME RELATOR.

The scant legidative history for the first-to-file bar supports the
Interpretation that “person” was intended to apply to different “persons,” not the
same “person.” The Senate Report for the 1986 amendments explained that the
first-to-file bar:

further clarifies that only the Government may intervene in a qui tam

action. While there are few known instances of multiple parties

intervening in past qui tam cases . . . the Committee wishes to clarify

in the statute that private enforcement under the civil False Claims is

not meant to produce class actions or multiple separate suits based on

Identical facts and circumstances.

S. Rep. No. 99-345 at 25 (1986), reprinted in 1986 U.S.C.C.A.N. 5266, 5290
(internal citation omitted). This report indicates that Congress was primarily
concerned with preventing third-party intervention. Congress included the
“related” case requirement to deal with the concern expressed in the Report about
“multiple separate suits based on identical facts and circumstances.” Nothing in the
legidlative history indicates that Congress had any concern with preventing the

same relator from filing a subsequent suit upon additional investigation.

C. THE DISTRICT COURT'SDECISION CONFLICTSWITH THE
FIFTH CIRCUIT.

The Fifth Circuit has held that the first-to-file bar does not apply when the

same relator files the same complaintsin different jurisdiction because the bar only
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prohibits subsequent actions filed by another. See Bailey v. Shell W. E&P Inc., 609

F.3d 710, 720-721 (5th Cir. 2010). Under this decision, “no person other than the
government” does not include the original relator. Under the district court’s
decision, “no person other than the government” includes the original relator.

In Bailey, defendants first filed a complaint against relator in Texas state
court. Relator then filed a qui tam complaint against defendantsin the U.S. District
Court for the District of Colorado. Next, relator added a qui tam counterclaim to
the Texas case, removed that case to the Southern District of Texas, and then
moved to transfer the Texas case to Colorado. Defendants won the venue battle,
persuading the Colorado district court to transfer its case to Texas and the Texas
district court to deny transferring the case to Colorado. 609 F.3d at 717-718.
Relator argued that denying the transfer to Colorado was improper because the
first-to-file rule deprived the Texas court of jurisdiction. The Fifth Circuit rejected
that argument:

We agree with the reasoning of the District of Colorado court when

ordering the transfer to the Southern District of Texas: the first-to-file

bar “does not apply when the same plaintiff, for whatever reason, files

the same claim in a different jurisdiction as the Plaintiffs did here.”

[United Sates v. Kinder Morgan Co2 Co., L.P., 2005 U.S. Dist.

LEXIS 31103 (D. Colo. Nov. 21, 2005)], 2005 WL 3157998, at *2.

As we recently noted in [United Sates ex rel. Branch Consultants v.

Allstate Ins. Co., 560 F.3d 371 (5th Cir. 2009)], if an FCA claim

“hals] already been filed by another, the district court lack[s] subject
matter jurisdiction . . ..” 560 F.3d at 376 (emphasis added.)
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The two competing policy goals of § 3730(b) are to encourage
whistleblowing and to discourage opportunistic behavior. Id. Neither
of the statutory purposes are served when the same plaintiff makes the
same claim in a different jurisdiction. Kinder Morgan Co., 2005 U.S.
Dist. LEXIS 31103, 2005 WL 3157998, at *2. We therefore construe
the first-to-file bar of § 3730(b)(5) as inapplicable to one plaintiff who
files the same claim in multiple jurisdictions.

Bailey, 609 F.3d at 720-721.
The district court read Bailey as a mere procedural exception permitting
relators to file the same qui tam claimsin different jurisdictions.* But there are no

procedural exceptionsto the first-to-file bar. See United States ex rel. Ortega v.

Columbia Healthcare, 240 F. Supp. 2d 8, 12 (D.D.C. 2003) (“ Section 3730(b)(5)

sets up an ‘exception-free, first-to-file bar.””) (quoting United Satesex rel. Lujan

v. Hughes Aircraft Co., 243 F.3d 1181, 1183 (9th Cir. Cal. 2001)). Nothing in the

text of the first-to-file rule supports an interpretation that arelator could file a
subsequent related case in a second jurisdiction, but cannot subsequently filea
related action in the same jurisdiction. Either the first-to-file bar applies to related
suits filed by same relator, or it does not.

Further, Bailey never suggested it was announcing a procedural exception.
Instead, the court went out of its way to emphasize the following language from

Branch Consultants: “[u]nder this provision, if Branch’s claim had aready been

filed by another, the district court lacked subject matter jurisdiction.” 560 F.3d at

32 JA 315.
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376 (same emphasis added by Bailey). Asthe Colorado district court held: “[i]t
would be reasonabl e to read the statute as prohibiting the same claim being made
by adifferent party rather than the same party asis the case here. With such an
interpretation, the first-to-file rule would attach and eliminate duplicative
proceedings while still serving the purposes of the False Claims Act.” United

Satesv. Kinder Morgan Co2 Co., L.P., 2005 U.S. Dist. LEXIS 31103 * 7 (D.

Colo. 2005). Again, the court in Kinder Morgan deliberately quoted the following
language from the Tenth Circuit in support of its decision: “[t]he pendency of the
initial qui tam action consequently blocks other private relators from filing

copycat suits that do no more than assert the same materia elements...” Id., n. 4

(quoting Grynberg v. Koch Gateway Pipeline Co., 390 F.3d, 1276, 1279 (10th Cir.

2004) (emphasis added)).

Bailey thus cannot be limited as a mere procedural exception for the same
relator to file related actions in different jurisdictions. And thereisno logic
supporting such an exception. If Shea had filed Verizon | in adifferent district,
would the district court’s decision have been different?

D. THE DISTRICT COURT'SINTERPRETATION DOESNOT FURTHER THE
FCA’SGOALS.

The purpose of the FCA isto encourage “whistleblowers to approach the

government and file suit as early as possible.” United Sates ex rel. Ortega v.

Columbia Healthcare, 240 F. Supp. 2d 8, 12 (D.D.C. 2003) (Lamberth, J.). The

-22-


https://www.lexis.com/research/retrieve?_m=cec96365bb438ff302a6104e177c8cc4&csvc=le&cform=byCitation&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzV-zSkAW&_md5=c1ae49504cdb96dedc090323ac154f9d�
https://www.lexis.com/research/retrieve?_m=1eef02a1559f46fd0a62e1f42e1bf4d1&csvc=le&cform=byCitation&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzV-zSkAW&_md5=0dab9ee63b9ff3d81aa7367d51cfa3d6�
https://www.lexis.com/research/retrieve?_m=1eef02a1559f46fd0a62e1f42e1bf4d1&csvc=le&cform=byCitation&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzV-zSkAW&_md5=0dab9ee63b9ff3d81aa7367d51cfa3d6�
https://www.lexis.com/research/retrieve?_m=1eef02a1559f46fd0a62e1f42e1bf4d1&csvc=le&cform=byCitation&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzV-zSkAW&_md5=0dab9ee63b9ff3d81aa7367d51cfa3d6�
https://www.lexis.com/research/retrieve?_m=72395ee165f95ebd6228b647f996b86b&csvc=le&cform=byCitation&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzV-zSkAW&_md5=df62768e643a755963a0808a6dcabf13�
https://www.lexis.com/research/retrieve?_m=57eacab91316abbd4709c2bcb1978358&csvc=le&cform=byCitation&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzV-zSkAW&_md5=15a664909b2eebd34fda8febc6a23553�
https://www.lexis.com/research/retrieve?_m=57eacab91316abbd4709c2bcb1978358&csvc=le&cform=byCitation&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzV-zSkAW&_md5=15a664909b2eebd34fda8febc6a23553�

USCA Case #12-7133  Document #1446318 Filed: 07/12/2013  Page 32 of 46

first-to-file bar advances that goal in two ways. First, the rule encourages “prompt
disclosure of fraud by creating a race to the courthouse among those with

knowledge of fraud.” Campbell v. Redding Med. Ctr., 421 F.3d 817, 821 (Sth Cir.

2005). Second, the bar provides afinancia incentive for relators to come forward
with knowledge of wrongdoing by eliminating parasitic lawsuits that reduce the
original relator’ s share. See Ortega, supra, 240 F. Supp. 2d at 12 (“permitting
infinitely fine distinctions among complaints has the practical effect of dividing the
bounty among more and more relators, thereby reducing the incentive to come

forward with information on wrongdoing”). See also, In re Natural Gas Royalties

ex rel. United Satesv. Exxon Co., USA, 566 F.3d 956, 961 (10th Cir. 2009) (“The

first-to-file bar thus functions both to eliminate parasitic plaintiffs who piggyback
off the claims of a prior relator, and to encourage legitimate relators to file quickly
by protecting the spoils of the first to bring aclaim.”)

Applying the first-to-file rule to subsequent complaints filed by the same
relator does not advance either of the above goals. First, relators cannot race
themselves to the courthouse. That incentive only makes senseiif the first-to-file
rule applies to third-parties unrelated to the original relator. Second, the district
court’ s interpretation would not create any additional financial incentive for a
relator. Subsequent suits filed by the same relator do not “divide the bounty”

amongst third-parties. The original relator still retains the full economic benefit
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from the suits. The district court’s opinion creates a perverse incentive for arelator
to file the broadest, speculative claims, because the relator would be precluded by
his own earlier suit from discovering and alleging additional wrongdoing.

No underlying policy would be advanced by applying the first-to-file rule to
subsequent complaints filed by the same relator. While the government has an
interest in preventing piecemeal litigation, the government does not have an
interest in discouraging relators from discovering additional fraud and coming
forward with knowledge of that wrongdoing.

It is undisputed that Verizon had notice of Shea' s second case before it
settled Verizon | for $93.5 million. If Verizon felt that the two cases were so
related that they could not be brought separately, Verizon could have moved to
consolidate. Verizon chose instead to resolve the first case piecemeal for $93.5
million.

IV. VERIZON I AND VERIZON Il ARE UNRELATED BECAUSE

VERIZON Il ALLEGESTHAT VERIZON COMMITTED FRAUD ON
CONTRACTSAND AGENCIESNOT AT ISSUE IN VERIZON 1.

Only if this Court concludes that Verizon | was somehow constructively
“pending” when Sheafiled his amended complaints, and the first-to-file bar applies
to the same relator, should the Court even consider whether Verizon | and |1 are
“related.” The first-to-file bar only appliesto “arelated action based on the facts

underlying the pending action.” 31 U.S.C. 8§ 3730(b)(5) (emphasis added). This
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Circuit hasinterpreted “related” to mean alater filed action “incorporating the

same material e ements of fraud as an action filed earlier.” United Sates ex rel.

Hampton v. Columbia/Hca Healthcare Corp., 318 F.3d 214, 217 (D.C. Cir. 2003).

“Under this standard, two complaints need not allege identical facts for the first-

filed complaint to bar the later-filed complaint.” United States ex rel. Batiste v.

S.M Caorp., 659 F.3d 1204, 1208 (D.C. Cir. 2011). In determining whether alater-
filed complaint incorporates the same material elements, courts consider, among
other factors, whether the second complaint would “give rise to adifferent

investigation or recovery.” Id. at 1210. (citing United Satesex rel. Ortega v.

Columbia Healthcare, 240 F. Supp. 2d 8, 13 (D.D.C. 2003) (“[A]n examination of

possible recovery . . . aidsin the determination of whether the later-filed complaint
alleges adifferent type of wrongdoing on new and different material facts.”)

In Batiste, the most recent D.C. Circuit case to address whether two
complaints are related, both complaints named the same parent company as the
lead defendant. 659 F.3d at 1209. While the complaints focused on different
subsidiary offices, both alleged a nationwide scheme. 1d. Both complaints alleged a
fraud beginning in 2004, that this fraud involved falsifying forbearances, and that
corporate culture encouraged it. Id. The D.C. Circuit concluded:

Under the Hampton material facts test, these complaints allege

essentially the same corporation-wide scheme. The Zahara Complaint
would suffice to equip the government to investigate SLM’s allegedly
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fraudulent forbearance practices nationwide. Batiste’'s additiona
details would not give rise to adifferent investigation or recovery.

659 F.3d 1204, 1209-1210.

Here, Verizon | and Verizon Il plainly give riseto different investigations
and different recoveries. Verizon | was limited to the FTS2001 Contract and the
FTS2001 Bridge Contract with GSA. Complaint, 1 28-64 (JA 145-151). Verizon |
did not allege a corporate-wide Verizon/MCI fraud on every telecommunications
contract with the United States. GSA was the only U.S. agency at issue in Verizon
I. And Verizon | specifically excluded the Federal Universal Service Charge from
itslist of illegal surcharges. Complaint, 66 (“The Federal Universal Service Fund
surcharge, the PICC surcharge, and certain other taxes were acceptable line item
charges under the FTS 2001 Contract.”) (JA 151).

Verizon |l alleges that Verizon committed fraud on 20 contracts not at issue
in Verizon I. SAC, 128 (JA 59). While some of these contracts were with GSA, the
other contracts were with the United States Postal Service, Department of Defense,
Federal Emergency Management Agency, Department of Justice, Department of
Navy, and the Federa Aviation Administration. SAC, 1 28 (JA 59). The Second
Amended Complaint repeatedly alleges that V erizon improperly charged the
Federal Universal Service Charge, asurcharge not at issuein Verizon |. 1 30-41

(JA 61-66).
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The different contracts, different U.S. agencies, and different surcharges
make Verizon || materially distinct from Verizon |. Each of the 20 contracts at
Issuein Verizon |l requires a separate investigation and will lead to arecovery
Independent from Verizon I. Verizon |1 will not lead to a double recovery. Verizon
paid $93.5 million to settle Verizon | solely for the “Covered Conduct” in that
agreement.>

In addition to the court below, two D.C. district courts have held that
complaints which allege similar fraudulent schemes on different contracts with
different federal agencies do not materially differ under the first-to-file rule. See

United Sates ex rel. Folliard v. Synnex Corp., 798 F. Supp. 2d 66, 73 (D.D.C.

2011) (Lamberth, J.); United States ex rel. Folliard v. CDW Tech. Servs., 722 F.

% The agreement defined “ Covered Conduct” as follows: “From April 20, 2004,
through September 30, 2010, in connection with the provision of services and
products to any department, agency, branch, or institution of the United States
through Verizon’s General Services Administration (GSA) Contract No.
GSOOT99NRD2002 (also known as FTS2001) and Contract No.
GSOOTO6NSDO0001 (also known as FTS2001 Bridge Contract), and any delivery
and task ordersissued thereunder (hereinafter collectively referred to as
“Contracts’), Verizon submitted false claims for payment under the Contracts for
reimbursement or credit of the following taxes, duties or surcharges- Ad Vaorem
Surcharge (a/k/a Property Tax Surcharge); Federal Regulatory Fee Surcharge
(alk/a Carrier Cost Recovery Charge (CCRC)); all taxes, duties or surcharges
applied to the GSA Management Service Fee, except the Federal Universal Service
Fund (FUSF); State Telecommunications Relay Service Surcharge; Deaf
Equipment Acquisition Fund (DEAF) Tax Surcharge; High Cost Fund Surcharge;
Lifeline Surcharge;- Public Utility Commission Fee Surcharge; Tele Relay Service
(M); CCRC Interconnected Voice Over Internet Protocol; State Universal Service
Fund; and FUSF applied to unallowable surcharges.” (JA 260-261).
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Supp. 2d 37 (D.D.C. 2010) (Huvelle, J.). Both courts applied a notice-based
standard to the first-to-file bar. Under this standard, the dispositive factor in
determining whether two complaints are related is whether the earlier-filed
complaint gave the government sufficient notice to discover the fraud in the later
filed-complaint. See Synnex, 798 F. Supp. 2d at 73 (“ Crennen’ s allegations
pertaining to HP products gave the government sufficient notice to discover the
allegedly fraudulent Cisco products.”); CDW, 722 F. Supp. 2d at 43 (“Itis
reasonabl e to conclude that the government, armed with Liotine’s allegations about
government procurement of HP products from CDWG, was ‘equipped . . . onits
own’ to discover the extent to which defendants had other federal procurement
contracts that were governed by the TAA and, in turn, whether any wrongdoing
had occurred.”)*

For the reasons discussed below, undersigned counsel respectfully suggest

that the court below, Synnex, and CDW incorrectly applied a notice-based standard

3 Certain language in Batiste suggests that this Court adopted a noti ce-based
standard to determine whether two complaints are related: “Zahara' s complaint
suffices to put the U.S. government on notice of allegedly fraudulent forbearance
practices . . . The Zahara Complaint would suffice to equip the government to
investigate SLM’ s allegedly fraudulent forbearance practices nationwide.” 659
F.3d at 1209. However, the analysis did not end there. This Court went on to
specifically state that the additional detailsin the later-filed complaint “would not
giveriseto adifferent investigation or recovery.” Id. at 1210. Under a notice-based
standard that last statement isirrelevant. Either the government had notice or it did
not. Because of that additional analysis, this Court does not appear to have adopted
a pure notice-based standard under the first-to-file bar.
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to the first-to-file bar, and that such a standard undermines the policies underlying
the FCA and would prevent valuable qui tam suits. The Tenth Circuit — the only
Circuit to squarely address the issue — rejected applying a notice-based standard to

the first-to-file bar. See Natural Gas Royalties, supra, 566 F.3d at 964 (10th Cir.

2009) (“While the alegations in the Coalition complaint might have been
sufficient to put the government on notice of the fraud that Mr. Grynberg alleges
against Exxon, ARCO, Oxy-USA, and Cross Timbers, that complaint did not name
any of these parties as defendants.”)

But even if this Court applies a notice-based standard to the first-to-file bar,

the court below, Synnex, and CDW were still incorrectly decided, because they go

far beyond Batiste and wrongly conclude that fraud by a defendant on one contract
provides notice to the government of fraud by the same defendant on a different
contract with a different agency. In analogous circumstances, the Fifth Circuit has
held that complaints alleging similar fraudulent schemes by different defendants

are unrelated under the first-to-file bar. See Branch Consultants, supra, 560 F.3d

-29.-


https://www.lexis.com/research/retrieve?_m=166199a4a1b2053069bb6ba311d06a87&csvc=le&cform=byCitation&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzV-zSkAA&_md5=111b2713fa632465b7c5c40699fbafdb�
https://www.lexis.com/research/retrieve?_m=9467efd53d9cf8416ad5ab5b743850b3&csvc=le&cform=byCitation&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzV-zSkAW&_md5=38ced514ae8c395dc2ac6c5cc340394f�
https://www.lexis.com/research/retrieve?_m=5c1d494ab1d29487ac6bdeeef68aca6b&csvc=le&cform=byCitation&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzV-zSkAW&_md5=4652f72c98799375a025602a6ad36a35�
https://www.lexis.com/research/retrieve?_m=5c20519e1f99446360216720bcd2dc54&csvc=le&cform=byCitation&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzV-zSkAA&_md5=ffa9e80e13e36eab71727ee2b2cfecaf�
https://www.lexis.com/research/retrieve?_m=6558af94ed6502db2e57ec3da873a8b8&csvc=le&cform=byCitation&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzV-zSkAA&_md5=6fc3468b312b4f0eb181bee518a10d0a�

USCA Case #12-7133  Document #1446318 Filed: 07/12/2013  Page 39 of 46

371, 379 (allegations in afirst-filed action did not bar related allegations against
wholly unrelated defendants brought in a subsequent action).®
A. THE TENTH CIRCUIT CORRECTLY CONCLUDED THAT COURTS

SHouLD NOT APPLY A NOTICE-BASED STANDARD TO THE
FIRST-TO-FILE BAR.

In Natural Gas Royalties, the Tenth Circuit held that “[t]he defendant’s

identity is a material element of afraud claim. Two complaints can allege the very
same scheme to defraud the very same victim, but they are not the same claim
unless they share common defendants.” 566 F.3d at 962. The court reasoned:

Requiring a common identity between defendants when applying the
first-to-file bar makes more sense within the overal structure of the
FCA. While the bar does eliminate opportunistic relators, most of
these relators would be eliminated by the public disclosure bar
anyway. Its true value lies in protecting the recovery of the first
relator who files, even when other |egitimate relators might exist with
direct and independent knowledge of their own. This maintains the
monetary incentive to bring a qui tam action by avoiding division of
the spoils. It also encourages a relator to hurry up and file. When the
pending action is against an entirely different defendant, however, the
two relators are not fighting over the same spoils. The first relator’s
recovery remains unaffected whether the second relator files or not. If
that second relator brings nothing to the table that the first suit had not
aready offered, then his suit will be barred under the public disclosure
bar; otherwise, the purposes of the FCA are best vindicated by
allowing his suit to proceed.

% These decisions do not conflict with United Sates ex rel. Hampton v.
Columbia/HCA Healthcare Corp., 318 F.3d 214, 217 (D.C. Cir. 2003). In
Hampton, the earlier-filed complaint named HCA, while the later filed complaint
named HCA and HCA'’s subsidiaries. The court found that merely adding on
subsidiaries was not a materia difference. Id. In contrast, Natural Gas Royalties
and Branch Consultants involved two complaints naming different, unrelated
defendants, not corporate subsidiaries.
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The fact that § 3730(b)(5) applies only when another qui tam action is
“pending” makes a notice-based standard even more dubious. If the
first-to-file bar had been meant simply as a more draconian public
disclosure bar, Congress would not have limited it to “pending”
actions. While filing the complaint might put the government on
notice, and while the government might remain on notice while the
action is pending, the government does not cease to be on notice when
a relator withdraws his claim or a court dismisses it. And yet, if that
prior claim is no longer pending, the first-to-file bar no longer applies.
The “pending” requirement much more effectively vindicates the goal
of encouraging relators to file; it protects the potential award of a
relator while his clam remains viable, but, when he drops his action
another relator who qualifies as an original source may pursue his
own.

566 F.3d at 963-964.

The Tenth Circuit also noted that the government may “lack the resources
(or, indeed, the political will) to pursue aclaim, even if it has been set on itstrail.
The government might lack sufficient evidence of its own to win in court. In these
cases, qui tam suits provide a valuable way to deter false claims and compensate

the government for itslost revenue.” Id. at 963. In Natural Gas Royalties, the court

concluded that allowing the later-filed complaints would (a) assist the government
in detecting fraud, and (b) lead to arecovery distinct from the earlier-filed action.
Id. Both factors are true here: Verizon Il will assist the government in identifying
other telecommunications contracts where Verizon likely committed fraud, and
will result in arecovery independent from Verizon I. This Court should follow the
Tenth Circuit and conclude that a notice-based standard does not apply to the first-

to-file bar and that Verizon | and 11 are unrel ated.
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B. APPLYING A NOTICE-BASED STANDARD TO THE FIRST-TO-FILE
BAR WoULD PREVENT VALUABLE QuUI TAM L AWSUITS.

Imagine if after Verizon | wasfiled, a Verizon insider, with direct
knowledge that Verizon wasillegally charging the United States prohibited
surcharges under other telecommunications contracts, filed a qui tam action
alleging violations of the FCA. Under a notice-based standard, the first-to-file rule
would bar that later-filed complaint because Verizon | generally put the
government on notice that Verizon was charging illega surcharges. That cannot be
the law. Such an interpretation directly undermines the FCA’s goals. The court in

United Sates ex rel. Pogue v. Diabetes Treatment Ctrs. Of Am., Inc., 474

F.Supp.2d 75, 87-88 (D.D.C. 2007) (Lamberth, J.) recognized that those goals
include encouraging citizens to come forward with knowledge of wrongdoing and
enhancing the government’s ability to recover losses caused by fraud.

C. EVENIFTHISCOURT CONCLUDES THAT A NOTICE-BASED

STANDARD SHOULD APPLY, THE COURT BELOW, SYNNEX, AND
CDW STiLL WENT TOO FAR.

The court below, Synnex, and CDW did not address the Tenth Circuit’ s well-

reasoned arguments for rejecting a notice-based standard under the first-to-file bar.

Further, Synnex and CDW, like this case, are outliers because the frauds alleged on

different contracts in the later-filed complaints in those cases would have led to
independent recoveries. The lack of independent recovery was a significant factor

inthe D.C. Circuit’'sdecision in Batiste. 659 F.3d 1204, 1209-121 (concluding that
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complaints are related in part because “Batiste’ s additional details would not give
rise to adifferent investigation or recovery.”) In analogous circumstances, the Fifth
Circuit, which has not expressly rejected a noticed-based standard, considered
“whether alegations in afirst-filed action can bar related allegations against

wholly unrelated defendants brought in a subsequent action.” United Satesex rel.

Branch Consultants v. Allstate Ins. Co., 560 F.3d 371, 379 (5th Cir. 2009). The

Fifth Circuit concluded:

Rigsby [the earlier-filed complaint] does not alege a true industry-
wide fraud or concerted action among a narrow group of participants.
Rather, looking only at the facts pleaded (not any public information,
which is not part of the first-to-file analysis), Rigsby implicates, at
most, four specific WY O insurers among the approximately ninety-
five WYO insurers conducting business in the Louisana and
Mississippi areas during Hurricane Katrina. Thus, Rigsby tells the
government nothing about which of the ninety-one other WYO
insurers (and adjusting firms working for or with those insurers),
if any, actually engaged in any fraud. . .

.. .Under these circumstances, forcing the government to expend its
limited time and resources wading through the records of ninety-one
WY O insurers in an attempt to identify specific instances of fraud
would completely undermine the enforcement component of the
FCA’s qui tam provisions.

560 F.3d at 380.
The same reasoning applies here. If alleging that a different defendant

committed the same fraud as aleged in an earlier filed action is a materia

difference under the first-to-file bar, then aleging that the same defendant
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committed a similar fraud on different contracts with different federal agenciesis
also amaterial difference.

In anideal world, after receiving Verizon |, the government would have
examined every telecommunications contract with MCI/Verizon to determine if
Verizon was charging illegal surcharges under those contracts. But the government
may not have investigated the other contracts for any number of reasons, including
alack of resources. Shea continued his investigation after filing Verizon |, applied
his industry expertise, and identified the contracts where Verizon/M Cl was most
likely charging the government illegal surcharges. Determining that Verizon | and
Verizon Il are unrelated under the first-to-file bar “further[s] the [FCA’s] goal of

citizen-assisted enforcement.” Natural Gas Royalties, 566 F.3d at 963.

CONCLUSION

For the above reasons, Relator Shea respectfully requests that this Court
reverse the judgment below and find that (1) 31 U.S.C. 8§ 3730(b)(5) does not bar
this action, or (2) in the alternative, that dismissal under 31 U.S.C. § 3730(b)(5)

should be without prejudice.
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