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STATEMENT OF SUPPORT FOR ORAL ARGUMENT 

Prairie Rivers Network respectfully requests oral argument to clarify the issues, respond 

to any questions, and otherwise assist the Court in the resolution of this appeal.  The issues 

presented in this proceeding ! pertaining to the ability of members of the public to bring legal 

actions to protect scenic and recreational waterways like the Middle Fork of the Vermilion River 

from illegal discharges of toxic coal ash pollution ! are of significant jurisprudential and public 

concern. 
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JURISDICTIONAL STATEMENT 

The Central District of Illinois had jurisdiction pursuant to the citizen suit provision of 

the "#$%& '%($) *+( ,-"'*./0 11 2343"3 5 6178,%/0 %9 :$## %9 ;< 2343"3 5 61163 =>$ ?@9()@+(

court entered a final judgment on November 14, 2018.  Plaintiff-Appellant Prairie Rivers 

Network timely noticed its appeal on December 14, 2018.  This Court has jurisdiction under 28 

U.S.C. § 1291. 
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STATEMENT OF THE ISSUES 

First, whether the district court erred in holding that federal Clean Water Act permitting 

)$AB@)$C$&(9 ?D &D( %EE#F (D GF&$HFI9 B&%B(>D)@J$? ED@&( 9DB)+$ ?@9+>%)H$9 DK (DL@+ +D%# %9>

pollutants into the Middle Fork of the Vermilion River that pass through hydrologically 

connected groundwater. 

Second, whether the district court erred in declining to exercise federal Clean Water Act 

MB)@9?@+(@D& DN$) O)%@)@$ P@N$)9 Q$(:D)RI9 9$E%)%($ +#%@C (>%( GF&$HF is violating conditions of 

its Clean Water Act permit for the Vermilion Power Station. 
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STATEMENT OF THE CASE 

I. UNAUTHORIZED DISCHARGE OF POLLUTANTS FROM VERMILION COAL 
ASH IMPOUNDMENTS TO MIDDLE FORK 

From the mid-1950s until 2011, the Vermilion Power Station burned coal to generate 

$#$+()@+@(F %&? E)D?B+$? C@##@D&9 DK (D&9 DK +D%# +DCSB9(@D& )$9@?B%#9 ,-+D%# %9>./ %9 % :%9($ SF-

product in the process. Dkt. #1, Appendix p. 28,1 ¶ 30.  Defendant-Appellee Dynegy Midwest 

T$&$)%(@D& UU" ,-GF&$HF./ %&? @(9 E)$?$+essor mixed the coal ash generated at the Vermilion 

Station with water and sluiced it into three unlined coal ash pits, known as the Old East Ash 

Pond, the North Ash Pond, and the New East Ash Pond.  Id.  Dynegy has acknowledged that coal 

ash was deposited @&(D (>D9$ E@(90 :>@+> @( ?$9+)@S$9 %9 -C%&-C%?$ ED&?9. D) -V@WCEDB&?C$&(90.

beginning in the 1950s.  Dkt. #15, APP0059.  Coal ash was deposited into the Old East Ash Pond 

S$H@&&@&H @& (>$ 6X8Y90 @&(D (>$ QD)(> *9> OD&? -VKW)DC (>$ 6XZY9 B&(@# %EE)DL@C%($#F 6XXY0.

%&? (>$& @&(D (>$ Q$: [%9( *9> OD&? B&(@# (>$ E#%&(I9 +#D9B)$ @& ;Y663 Id.  Although the coal ash 

pits are out of service, all three continue to store coal ash, as deep as forty-four feet in some 

locations.  Dkt. #1, APP0028, ¶ 32.  The three unlined coal ash pits contain an approximate total 

of 3.33 million cubic yards of coal ash, id., and sit perilously close to the Middle Fork of the 

\$)C@#@D& P@N$)0 :>@+> @9 ]##@&D@9I D&#F Q%(@D&%# 4+$&@+ P@N$) %&? @9 % &%N@H%S#$ :%($) (>%( @9

protected by the federal Clean Water Act.  Dkt. #1, APP0031, ¶ 49.  

 Under its delegated authority under the Clean Water Act, 33 U.S.C. § 1342(b), the 

Illinois Environmental Protection Agency granted Dynegy a limited authorization to discharge 

                                                
1 Record documents cited repeatedly in this brief are included in the Appendix 
accompanying this brief.  Per the direction of the local rules, the first document in the  
Appendix is the decision appealed from and it is attached to this brief.  The remainder of the 
Appendix documents are separately bound.  Citations follow the convention of the district 
court docket number followed by the pages in the Joint Appendix, refer$&+$? %9 -*OO^.3 
GD+BC$&(9 +@($? K)DC (>@9 "DB)(I9 ?D+R$( @& (>@9 +%9$ %)$ &D( @&+#B?$? @& (>$ *EE$&?@L %&? :@##
be referenced by their docket number, title and filing date. 

Case: 18-3644      Document: 22            Filed: 07/01/2020      Pages: 81



4 
 

wastewater from the Vermilion Station by issuing National Pollutant Discharge Elimination 

4F9($C ,-QOG[4./ E$)C@( ]UYYY_Y8Z ,(>$ -O$)C@(./3 GR(3 ^60 *OOYY;X0 ` 173 =>$ O$)C@(

regulates discharges of pollutants from the Vermilion Station, specifying which wastewater 

streams may be ?@9+>%)H$? K)DC :>@+> ED@&(9 %( (>$ E#%&( ,?$K@&$? %9 &@&$ E$)C@(($? -DB(K%##9./

and under what conditions.  Id., ¶ 37.  The Permit also includes several federally-enforceable 

conditions derived from Illinois law that regulate activities at the site other than discharges 

themselves, including Standard Conditions 23 and 25.  Dkt. #1, APP0029-30, ¶¶ 38, 41.   

\$)C@#@D&I9 @CEDB&?C$&(9 +D&N$F ED##B(%&(9 K)DC (>$ +D%# %9> ?@9ED9$? @& (>$C @&(D (>$

Middle Fork through groundwater, discharging them via numerous unpermitted seeps on the 

riverbank adjacent to the North Ash Pond and Old East Ash Pond in areas where there are no 

permitted outfalls.  Dkt. #1, APP0031, ¶ 48.  These unpermitted discharges from the Vermilion 

coal ash impoundments occur year-round on an onHD@&H S%9@9 %&? -K#D:VW )@H>( @&(D (>$ %?M%+$&(

a@??#$ bD)R. (>)DBH> >F?)D#DH@+%##F +D&&$+($? H)DB&?:%($)3 GR(3 ^60 *OOYY16-34, ¶¶ 48-54, 

7Y3 GF&$HFI9 D:& )$ED)(9 %&? $N@?$&+$ H%(>$)$? SF O)%@)@$ P@N$)9 Q$(:D)R 9>D:9 (>%( (>$

impoundments are the source of these discharges, as groundwater flows through the coal ash in 

the pits, picking up contaminants in the process, and mixes with precipitation draining down 

through the top of the coal ash before discharging coal ash pollutants into the adjacent Middle 

FD)R3 GR(3 ^60 *OOYY110 `` 810 8_3 \$)C@#@D&I9 B&E$)C@(($? ?@9+>%)H$9 >%N$ ?@9+D#D)$?0 %&?

are continuing to discolor, the Middle Fork in low-flow areas of the river adjacent to the coal ash 

pits with a bright orange-red color not of natural origin.  Id., ¶ 57.  The discharges have also 

included, and continue to include, iron and manganese at concentrations exceeding effluent 

#@C@(9 @& (>$ ]##@&D@9 *?C@&@9()%(@N$ "D?$ (>%( %)$ @&+D)ED)%($? @&(D \$)C@#@D&I9 O$)C@(3 GR(3 ^60

APP0033, APP0035, ¶¶ 56, 71.  Finally, the discharges from the ash pits have contained, and 
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continue to contain, solids that settle on the riverbed.  Dkt. #1, APP0032-33, APP0035, ¶¶ 53, 

73. 

II. HARM RESULTING FROM DISCHARGES OF COAL ASH POLLUTION INTO 
THE MIDDLE FORK 

\$)C@#@D&I9 ?@9+>%)H$9 of coal ash pollution into the Middle Fork have harmful effects 

on the people who use and enjoy the Middle Fork.  The Middle Fork and the flora and fauna the 

river supports draw visitors from near and far.  Dkt. #1, APP0029, ¶ 35.  Canoeing and kayaking 

on the Middle Fork are popular pastimes, as is hiking the trails of the Kickapoo State Recreation 

Area and other nearby parks located along the Middle Fork.  Id.  Other visitors come to the river 

and its shoreline parks to camp, walk their dogs, ride horses, hunt, photograph wildlife, picnic, or 

MB9( (D S%9R @& (>$ a@??#$ bD)RI9 9+$&@+ S$%B(F3 Id. 

Coal ash contamination is dangerous because wastewater such as that which is discharged 

from the Vermilion coal ash impoundments contains heavy metals and other toxic pollutants that 

are harmful and at times deadly to people, aquatic life, and animals.  Dkt. #1, APP0028-29, ¶ 34.  

Among the contaminants found in coal ash are arsenic, barium, boron, chromium, lead, 

manganese, molybdenum, nickel, and sulfate.  Id.  These contaminants can inflict severe harm, 

including brain damage, cancer, learning disabilities, birth defects, and reproductive defects.  Id. 

III. PRAIRIE RIVERS NETWORK LAWSUIT AND THIS APPEAL 

On May 30, 2018, Prairie Rivers Network filed a citizen suit under 33 U.S.C. § 1365(a), 

9$$R@&H ?$+#%)%(D)F %&? @&MB&+(@N$ )$#@$K K)DC GF&$HFI9 B&E$)C@(($? ?@9+>%)H$9 DK ED##B(%&(9

K)DC \$)C@#@D& @&(D (>$ a@??#$ bD)R %9 :$## %9 GF&$HFI9 N@D#%(@D&9 DK @(9 O$)C@(3 Dkt. #1, 

APP0032-33 (Prayer for Relief).2  Prairie Rivers Network seeks a court order requiring Dynegy 

                                                
2 =>$ "#$%& '%($) *+( E)D>@S@(9 -(>$ ?@9+>%)H$ DK %&F ED##B(%&(. B&#$99 %B(>D)@J$?, in relevant 
E%)(0 SF % QOG[4 E$)C@(3 11 2343"3 5 6166,%/3 =>$ 9(%(B($ ?$K@&$9 -?@9+>%)H$ DK ED##B(%&(9. %9
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to take all actions at the Vermilion site necessary to comply with the Clean Water Act and the 

Permit.  Id.  Prairie Rivers Network also seeks civil penalties, to be assessed under 33 U.S.C. §§ 

1319(d) & 1365, and 40 C.F.R. § 19.4, for violations of the Clean Water Act.  Dkt. # 1 APP0033.   

Dynegy moved to di9C@99 O)%@)@$ P@N$)9 Q$(:D)RI9 "omplaint on August 29, 2018.  Dkt. #14, 

APP0052-54.  The sole basis for dismissal that Dynegy raised in its motion was its contention 

(>%( -(>$ V"#$%& '%($) *+(W ?D$9 &D( )$HB#%($ ?@9+>%)H$9 (D H)DB&?:%($)0 $N$& :>$)$ (>%(

H)DB&?:%($) @9 >F?)D#DH@+%##F +D&&$+($? (D 9B)K%+$ :%($)9 )$HB#%($? SF (>$ V*+(W3. GR(3 #14, 

*OOYY8;3 =>$ ?@9()@+( +DB)( H)%&($? GF&$HFI9 CD(@D& D& QDN$CS$r 14, 2018, holding that 

-V?W@9+>%)H$9 K)DC %)(@K@+@%# ED&?9 @&(D H)DB&?:%($) %)$ &D( HDN$)&$? SF (>$ V"#$%& '%($) *+(W0

even if there is an alleged hydrological connection between the groundwater and surface waters 

AB%#@KF@&H %9 c&%N@H%S#$ :%($)9I DK (>$ 2&@($? 4(%($93. GR(3 ^;10 *OOYY61-18.  The district 

court dismissed both coun(9 DK O)%@)@$ P@N$)9 Q$(:D)RI9 "omplaint on this basis.  Dkt. #23, 

APP0018. 

Prairie Rivers Network timely noticed an appeal to this Court on December 14, 2018.  

Because the Supreme Court at that time was considering multiple petitions for a writ of 

certiorari on the same Clean Water Act jurisdiction issue that was the basis of the ?@9()@+( +DB)(I9

holding below, Prairie Rivers Network moved for two extensions of time of the briefing 

deadlines in this appeal.  7th Cir. Dkt. #5, Plaintiff-AppellantIs Consent Motion for Extension of 

Time to File Appellant Brief (Dec. 21, 2018); 7th Cir. Dkt. #9, Plaintiff-AppellantIs Consent 

Motion for Extension of Time to File Appellant Brief (Feb. 2, 2019).  Dynegy consented to both 

motions, and this Court granted them.  7th Cir. Dkt. #6, Order (Dec. 26, 2018); Dkt. #10, Order 

(Feb. 5, 2019).  On March 6, 2019, after the Supreme Court granted certiorari in one of those 

                                                
-%&F %??@(@D& DK %&F ED##B(%&( (D &%N@H%S#$ :%($)9 K)DC %&F ED@&( 9DB)+$3. Id. § 1362(12).   
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cases, '%;(&/ %3 L-;9 ,# B->-9M9 <9CDC93* G;(D, Prairie Rivers Network moved for a stay of 

proceedings pending a final decision from the Supreme Court in that case.  7th Cir. Dkt. #11, 

Plaintiff-AppellantIs Consent Motion to Stay Pending Supreme Court Proceedings (Mar. 6, 

2019).  Dynegy again consented to the motion to stay, and this Court granted it on March 7, 2019 

and directed the parties to file statements of position within 14 daF9 %K($) (>$ 4BE)$C$ "DB)(I9

decision.  7th Cir. Dkt. #12, Order (Mar. 7, 2019).  

The Supreme Court decided County of Maui on April 23, 2020.  See 140 S. Ct. 1462 

(2020).  The Supreme Court held that discharges of pollutants from point sources to navigable 

waters that pass through hydrologically connected groundwater are subject to Clean Water Act 

requirements if they are the functional equivalent of direct discharges.  Id. at 1476.  Because the 

Supreme Court reached the opposite conclusion as the district court below on the Clean Water 

Act jurisdiction question that is central to this appeal, Prairie Rivers Network in its statement of 

ED9@(@D& CDN$? KD) 9BCC%)F )$N$)9%# DK (>$ ?@9()@+( +DB)(I9 ?$+@9@D& %&? )$C%&? KD) KB)(>$)

proceedings consistent with County of Maui.  7th Cir. Dkt. #15-1, Plaintiff-AppellantIs 

Statement of Position and Motion for Summary Reversal of District Court Judgment and 

Remand (May 21, 2020).  In its statement of position, Dynegy raised several alternate grounds 

that were not squarely raised before the district court and requested that this Court dismiss this 

appeal on the basis of one of those grounds.  7th Cir. Dkt. #16, Statement of Position of 

Defendant-Appellee Dynegy Midwest Generation, LLC (May 21, 2020).  On June 1, 2020, this 

Court directed the parties to brief the issues in this appeal.  7th Cir. Dkt. #17, Order (June 1, 

2020). 
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SUMMARY OF THE ARGUMENT 

Dynegy owns the now-retired Vermilion Power Station, at which there are three legacy 

unlined coal ash impoundments that sit directly on the banks of the Middle Fork of the Vermilion 

River ! with only earthen embankments standing between them and the river.  The Middle Fork 

@9 ]##@&D@9I D&#F Q%(@D&%# 4+$&@+ P@N$)d % N@(%# $+D#DH@+%#0 9+$&@+0 %&? $+D&DC@+ )$9DB)+$ KD) (>$

State of Illinois that draws visitors from near and far to canoe, kayak, hike, fish, and hunt at the 

Middle Fork and its surrounding areas.  The Vermilion coal ash impoundments contain 

approximately 3.33 million cubic yards of coal ash, from which pollutants are conveyed through 

hydrologically connected groundwater into the Middle Fork via numerous, discrete, unpermitted 

seeps on the riverbank.  These discharges from the coal ash impoundments are discoloring the 

Middle Fork an unnatural bright orange-red color in adjacent low-flow areas of the river.  The 

discharges also include iron and manganese at concentrations exceeding Illinois water quality 

criteria designed to protect human health. 

O)%@)@$ P@N$)9 Q$(:D)R >%9 9(%&?@&H (D +>%##$&H$ GF&$HFI9 B&E$)C@(($? ?@9+>arges and 

violations of its Clean Water Act permit.  Prairie Rivers Network members who recreate in and 

near the Middle Fork are harmed by discharges to the river from the Vermilion coal ash 

impoundments.  As set forth in the declarations filed concurrentlF :@(> (>@9 S)@$K0 (>$9$ C$CS$)9I

enjoyment of the Middle Fork is diminished by their reasonable concerns about the toxic 

chemicals that they understand to be in the multi-colored seeps the Vermilion coal ash 

impoundments discharge.  The harms to these Prairie Rivers Network members are fairly 

()%+$%S#$ (D GF&$HFI9 ?@9+>%)H$9 K)DC (>$ \$)C@#@D& +D%# %9> @CEDB&?C$&(9 ! as documented in 

GF&$HFI9 D:& )$ED)(9 ! and would be redressed by a court order that Dynegy cease its illegal 

discharges and comply with its permit.  Because this case is also germane to Prairie Rivers 
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Q$(:D)RI9 C@99@D& %&? @&?@N@?B%# C$CS$) E%)(@+@E%(@D& @9 &D( &$+$99%)F0 O)%@)@$ P@N$)9 Q$(:D)R

has associational standing to pursue this case. 

=>$ 4BE)$C$ "DB)(I9 )$+$&( County of Maui decision is controlling precedent that 

)$AB@)$9 9BCC%)F )$N$)9%# DK (>$ ?@9()@+( +DB)(I9 ?$+@9@D& S$#D:3 =>$ 4BE)$C$ "DB)( >%9 &D:

determined that discharges to navigable waters that pass through hydrologically connected 

groundwater are subject to Clean Water Act jurisdiction if they are the functional equivalent of 

direct discharges.  Because Prairie Rivers Network has alleged facts about the Vermilion coal 

ash impoundment discharges that, if proven true, would satisfy the functional equivalence test, 

summary reversal and remand are appropriate so that the district court can find the facts and 

apply this new test in the first instance.   

The other issues raised by Dynegy in this appeal were not addressed by the district court 

below and are in any event without merit3 O)%@)@$ P@N$)9 Q$(:D)RI9 "#$%& '%($) *+( +#%@C9 %)$

well-grounded in both fact and law.  Prairie Rivers Network has sufficiently alleged that the 

Vermilion coal ash impoundments are point sources under the Clean Water Act; this is a 

question of fact that a remand is required to resolve.  Federal court adjudication of Prairie Rivers 

Q$(:D)RI9 +#%@C9 @& (>@9 +%9$ :DB#? &D( @&($)K$)$ :@(> 9(%($ )$HB#%(@D& DK H)DB&?:%($)0 %9 (>$

Supreme Court just held in County of Maui.  Nor does the Resource Conservation and Recovery 

*+( ,-P"P*./ E)$+#B?$ O)%@)@$ P@N$)9 Q$(:D)RI9 +#%@C9 >$)$3 eD(> (>$ 2&@($? 4(%($9

[&N@)D&C$&(%# O)D($+(@D& *H$&+F ,-[O*./ %&? +DB)(9 >%N$ #D&H KDB&? (>%( SD(> P"P* %&? (>$

Clean Water Act apply to disposal sites such as coal ash impoundments that combine waste and 

water.  Moreover, even if there was any conflict or inconsistency between RCRA and the Clean 

Water Act here (which there is not), RCRA expressly provides that the Clean Water Act takes 

precedence.   
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In addition, even if County of Maui did not require summary reversal and remand, this 

"DB)( CB9( )$N$)9$ %&? )$C%&? (>$ ?@9()@+( +DB)(I9 ?@9C@99%# DK "DB&( ; DK O)%@)@$ P@N$)9

Q$(:D)RI9 "DCE#%@&( S$+%B9$ "DB&( ; %99$)(9 % 9$E%)%($ +#%@C :@(> %& @&?$E$&?$&( S%9@9 KD)

Clean Water Act jurisdiction.  The flows of contaminated groundwater from the Vermilion coal 

%9> @CEDB&?C$&(9 @&(D (>$ a@??#$ bD)R N@D#%($ 4(%&?%)? "D&?@(@D&9 ;1 %&? ;8 DK GF&$HFI9

Clean Water Act permit, whether or not a court ultimately concludes that they are point source 

discharges under County of Maui.  Standard Conditions 23 and 25 are enforceable in federal 

court and, under their plain language, require Dynegy to comply with them throughout the entire 

Vermilion site. 

STANDARD OF REVIEW 

This Court applies de novo review of a ruling on a motion to dismiss under Federal Rule 

DK "@N@# O)D+$?B)$ 6;,S/,6/ %&? ,S/,7/0 %++$E(@&H % E#%@&(@KKI9 %##$H%(@D&9 %9 ()B$ %&? ?)%:@&H %##

E$)C@99@S#$ @&K$)$&+$9 @& (>$ E#%@&(@KKI9 K%ND)3 West Bend Mut. Ins. Co. v. Schumacher, 844 F.3d 

670, 675 (7th Cir. 2016); Johnson v. Orr, 551 F.3d 564, 567 (7th Cir. 2008). 

ARGUMENT 

I. PRAIRIE RIVERS NETWORK HAS STANDING.  

* ND#B&(%)F C$CS$)9>@E D)H%&@J%(@D& -has standing to sue if (1) at least one of its 

members would otherwise have standing; (2) the interests at stake in the litigation are germane to 

(>$ D)H%&@J%(@D&I9 EB)ED9$f %&? ,1/ &$@(>$) (>$ +#%@C %99$)($? &D) (>$ )$#@$K )$AB$9($? )$AB@)$9 %&

@&?@N@?B%# C$CS$)I9 E%)(@+@E%(@D& @& (>$ #%:9B@(3. Sierra Club v. Franklin Cty. Power of Ill., 

LLC, 546 F.3d 918, 924 (7th Cir. 2008); )** -C)% G+9*(D) %3 &@* 4-+&@ ,# :-9DC-> 4(,&6C 1*+,)#7

528 U.S. 167, 181 (2000).  Prairie Rivers Network satisfies all three parts of this test, and so has 

standing to bring this suit.  
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A. !"#$"$% &$'%"( )%*+,"-.( /%01%"( 2#'% 3*#45$ng in Their Own Right.  

Individuals have standing to sue in their own right where they can show that they have 

-9BKK$)$? %& c@&MB)F @& K%+(I (>%( @9 SD(> ,%/ +D&+)$($ %&? E%)(@+B#%)@J$? %&? ,S/ %+(B%# D)

@CC@&$&(0 &D( +D&M$+(B)%# D) >FED(>$(@+%#.f (>%( (>$ @&MB)F @9 -K%@)#F ()%+$%S#$ (D (>$ +>%##$&H$?

%+(@D&.f %&? (>%( -% K%ND)%S#$ ?$+@9@D& :@## )$?)$99 (>$ @&MB)F3. Sierra Club v. Franklin Cty. 

Power, F.3d at 925 (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992)); see also 

Laidlaw, 528 U.S. at 181.  Under Laidlaw0 -$&N@)D&C$&(%# E#%@&(@KK9 %?$AB%($#F %##$H$ @&MB)F @&

K%+( :>$& (>$F %N$) (>%( (>$F B9$ (>$ %KK$+($? %)$% %&? %)$ E$)9D&9 cKD) :>DC (>$ %$9(>$(@+9 %&?

recreational values of the ar$% :@## S$ #$99$&$?I SF (>$ +>%##$&H$? %+(@N@(F3. 8;< 2343 %( 6<1

,+@(%(@D& DC@(($?/3 *+(B%# $&N@)D&C$&(%# >%)C K)DC (>$ ?$K$&?%&(I9 +D&?B+( &$$? &D( S$ 9>D:&0

%9 -)$%9D&%S#$ +D&+$)&9. (>%( >%)C :@## D++B) %)$ $&DBH>3 Id. at 183-84; see also Sierra Club v. 

Morton, 405 U.S. 727, 735 (1972).  Individuals need not show that the harm is especially great or 

9$N$)$ (D $9(%S#@9> 9(%&?@&Hf %& -@?$&(@K@%S#$ ()@K#$. 9BKK@+$9 (D $9(%S#@9> @&MB)F-in-fact.  Sierra 

Club v. Franklin Cty., 546 F.3d at 925.  Further, individuals do not need to show that they have 

(D(%##F %S%&?D&$? % 9@($ S$+%B9$ DK ED##B(@D&f (>$F MB9( &$$? (D 9>D: (>%( (>$@) -E#$%9B)$ @9

?@C@&@9>$?3. !"# $%&&%" '%()*+,-(./ ,# 0#1# !+"/ '%+2)# %3 4(56+), 650 F.3d 652, 658 (7th 

Cir. 2011).   

As the declar%(@D&9 DK g)@9(@& "%CE0 O>@#@E hB#(0 %&? T$)C%@&$ U@H>( ,-"%CE0 hB#(0 %&?

U@H>( G$+#93./3 show, individual members of Prairie Rivers Network would have standing to 

bring this case in their own right.  These members (1) are either injured or have a reasonable 

+D&+$)& DK @&MB)F0 :>@+> @9 ,;/ +%B9$? SF (>$ ?@9+>%)H$9 K)DC GF&$HFI9 +D%# %9> ED&?90 %&? ,1/

                                                
3 Along with this brief, Prairie Rivers Network is filing a motion for leave to file declarations for 
the purpose of demonstrating Article III standing.  Prairie Rivers Network also included well-
pleaded allegations in support of its standing in its Complaint.  See Dkt. #1, APP0023-25, ¶¶ 11-
15. 
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their injuries would be redressed by the Court ordering Dynegy to cease discharging coal ash 

pollutants into the Middle Fork. 

These three Prairie Rivers Network members have been harmed by the discharges from 

GF&$HFI9 +D%# %9> ED&?90 %9 (>$F >%N$ $%+> 9$$& (>$@) E#$%9B)$ K)DC )$+)$%(@&H @& %&? &$%) (>$

Middle Fork diminished by fear of toxic chemicals being discharged into the river from the 

Vermilion coal ash ponds.  Kristin Camp lives only about a mile and a half from the Middle Fork 

and has been visiting the Middle Fork and Kickapoo State Park for about 45 years.  Camp Decl. 

¶¶ 1, 8.  For the past five to ten years, Ms. Camp has visited the Middle Fork once or twice per 

month to hike, canoe, kayak, walk, or simply sit along the river.  Id. ¶¶ 9-10.  She understands 

that the coal ash ponds next to the former Vermilion Power Station leak dangerous chemicals 

like arsenic and mercury into the river.  Id. ¶ 15.  Ms3 "%CEI9 -+D&+$)& %SDB( (>$ +D&(%C@&%(@D&

K)DC (>$ +D%# %9> ED&?9 #@C@(9 V>$)W $&MDFC$&( DK (>$ a@??#$ bD)R3. Id. ¶ 17.  Out of this 

concern, Ms. Camp no longer visits a beloved picnic spot ! a sandbar just downstream of the ash 

ponds ! that she used to visit with her grandkids, and she will no longer get out or let her 

grandkids out, when canoeing or kayaking past the ash ponds.  Id.  

Philip Hult has been visiting the Middle Fork twice a year to canoe, hike, and volunteer 

with land conservation efforts for approximately 30 years, and plans to visit more frequently 

when he retires.  Hult Decl. ¶¶ 6-7.  Mr. Hult is deeply concerned about the dangerous chemicals 

leaking into the river from the ash ponds.  Id. ¶ 11.  Ever since he started seeing bright red and 

orange colors seeping through the banks into the river at the ash ponds, Mr. Hult has been careful 

not to swim near or downstream of the ash ponds because he does not trust that the water is 

clean.  Id. ¶¶ 11-6;3 ]& >@9 :D)?90 >$ -:DB#? #@R$ (D S$ %S#$ (o swim downstream of the ash 

ED&?9 :@(>DB( :D))F0 SB( ?B$ (D (>$ 9$$E%H$0 V>$W +%&&D(3. Id. ¶ 12.  
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Germaine Light has lived on land abutting the Vermilion River, downstream of the 

Middle Fork since 2014.  Light Decl. ¶¶ 1-2.  Ms. Light visits the Middle Fork ten to twelve 

times per year and kayaks on a route that takes her past the Vermilion coal ash ponds once or 

twice per year.  Id. ¶ 6.  Ms. Light is deeply concerned about the coal ash ponds leaking 

dangerous chemicals into the river, and has witnessed the colorful seeps into the Middle Fork 

next to the coal ash ponds.  Id. ¶ 9.  Ms. Light used to swim and wade in the Middle Fork while 

kayaking, but ever since she learned about the coal ash ponds and witnessed the seeps, she only 

swims upriver of the ash ponds.  Id. ¶ 10.  Were it not for the contamination, she would not limit 

her swimming in the Middle Fork.  Id.   

The injuries experienced by Ms. Camp, Mr. Hult, and Ms. Light are fairly traceable to 

Dynegy and a favorable outcome in this case will redress those injuries.  The causation 

)$AB@)$C$&(9 DK ()%+$%S@#@(F %&? )$?)$99%S@#@(F $L@9( (D -$#@C@&%($ (>D9$ +%9$9 @& :>@+> % (>@)?

par(F %&? &D( % E%)(F S$KD)$ (>$ +DB)( +%B9$9 @&MB)F3. !"# '-(%* !))6(7 8(.# ,# '9&/ %3 :%;9)-

<-&*+ = 1*>*+ '%""6(, 389 F.3d 536, 542 (6th Cir. 2004); see also Lujan, 504 U.S. at 560 

,-V=W>$ @&MB)F >%9 (D S$ K%@)#F 3 3 3 trace[able] to the challenged action of the defendant, and not . . 

3 (>V$W )$9B#( VDKW (>$ @&?$E$&?$&( %+(@D& DK 9DC$ (>@)? E%)(F &D( S$KD)$ (>$ +DB)(3./ ,@&($)&%#

quotation omitted).  Where the injury is pollution, the traceability requirement is met by showing 

that the defendant is the likely source of the pollutants that injure the plaintiff.  Sierra Club v. 

Franklin Cty., 546 F.3d at 927 (finding traceability requirement met where a proposed power 

E#%&( :DB#? -)$#$%9$ 9DC$ ED##B(%&(9. %&? % C$CS$) DK (>e plaintiff organization reasonably 

believes that the pollution would diminish their enjoyment of a recreational area); see also Sterk 

v. Redbox Automated Retail, LLC, 770 F.3d 618, 623 (7th Cir. 2014) (To demonstrate standing, 

(>$ -@&MB)F CB9( S$ K%@)#F (raceable to the challenged action of the defendant ! i.e., there must be 
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% +%B9%# +D&&$+(@D& S$(:$$& (>$ @&MB)F %&? (>$ +D&?B+(3./ ,+@(@&H Lujan, 504 U.S. at 561).  Here, 

GF&$HF @9 (>$ 9DB)+$ DK (>$ ED##B(%&(9 (>%( @&MB)$ O)%@)@$ P@N$)9 Q$(:D)RI9 C$CS$)93  GF&$HFI9

own reports conclude that its ash ponds are the source of these discharges of pollutants to the 

Middle Fork.  Dkt. #1, APP0033, ¶ 54.  Fear of this pollution restricts the Prairie Rivers Network 

C$CS$)9I $&MDFC$&( DK (>$ )@N$)3 See, e.g., Camp Decl. ¶ 17; Hult Decl. ¶ 12; Light Decl. ¶ 12.  

e$+%B9$ (>$ ED##B(@D& (>%( @&MB)$9 O)%@)@$ P@N$)9 Q$(:D)RI9 C$CS$)9 @9 %(()@SB(%S#$ (D GF&$HFI9

coal ash ponds, the injury is fairly traceable to the defendant.  

The Court could redress the injuries described above by ordering the Dynegy to cease its 

unpermitted discharges and comply with the terms of its NPDES permit.  See Dkt. #1, 

APP0025-26 ¶ 15, Prayer for Relief.  Prairie Rivers Network also seeks civil penalties, which 

:DB#? #@R$:@9$ )$?)$99 (>$ O)%@)@$ P@N$)9 Q$(:D)R C$CS$)9I @&MB)@$9 SF ?$($))@&H KB(B)$

?@9+>%)H$9 %&? -#@C@(@&H (>$ ?$K$&?%&(I9 $+D&DC@+ @&+$&(@N$ (D ?$#%F @(9 %((%@&C$&( DK E$)C@(

#@C@(93. Laidlaw, 528 U.S. at 185; see also Nat. Res. Def. Council v. Ill. Power Res., LLC, 202 F. 

4BEE3 1? <8X0 <Z1 ,"3G3 ]##3 ;Y67/ ,-V"W@N@# E$&%#(@$9 )$?)$99 O#%@&(@KK9I @&MB)@$9 KD) (>$ 9%C$

)$%9D& (>%( @&MB&+(@N$ )$#@$K ?D$93./3 

Thus, Prairie Rivers Network members Kristin Camp, Philip Hult, and Germaine Light 

meet all requirements for standing in their own right.  

B. Prairie Rivers Network Seeks to Protect Interests Germane to Its 
Organizational Purpose. 

O)%@)@$ P@N$)9 Q$(:D)R 9$$R9 (>$ "DB)(I9 @&($)N$&(@D& (D $&? GF&$HFI9 B&E$)C@(($?

discharges of toxic coal ash pollutants into the Middle Fork of the Vermilion River and 

N@D#%(@D&9 DK @(9 "#$%& '%($) *+( E$)C@(3 =>@9 @99B$ @9 H$)C%&$ (D O)%@)@$ P@N$)9 Q$(:D)RI9 +D)$

EB)ED9$ DK -%?ND+%(V@&HW KD) +#$%& :%($) %&? >$%#(>F )@N$)9 KD) (>$ E$DE#$0 K@9> %&? :@#?#@K$ DK

]##@&D@93. e)@&RC%& G$+#3 ` ;3 aD)$DN$)0 (>@9 %+(@D& @9 +D&9@9($&( :@(> O)%@)@$ P@N$)9 Q$(:D)RI9
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?$+%?$9 DK :D)R (D -E)D($+( :%($) AB%#@(F %&? )@N$) >$%#(> K)DC (>$ @CE%+(9 DK +D%# :%9($

pollution and toxic chemicals which can leach from coal ash ponds into groundwater, lakes and 

)@N$)90. id.0 %&? @(9 #D&H9(%&?@&H %?ND+%+F 9E$+@K@+%##F (D -E)D($+( (>$ a@??#$ bD)R %&? @(9 9+$&@+0

$+D#DH@+%#0 %&? )$+)$%(@D&%# )$9DB)+$90. id. ¶ 4.  =>@9 %+(@D& 9$$R9 (D $&? GF&$HFI9 @##$H%#

pollution of the Middle Fork and improve the quality of the Middle Fork and downstream 

waters ! HD%#9 (>%( K@( 9AB%)$#F :@(>@& O)%@)@$ P@N$)9 Q$(:D)RI9 ?$+#%)$? D)H%&@J%(@D&%# EB)ED9$3  

C. Participation of Any Individual H#"0%5 1> B>4%6>.( Violations is Not 
Necessary for Adjudication of Prairi% &$'%"( )%*+,"-.( Homplaint. 

Finally, neither the claims nor the relief sought in this litigation requires individual 

E%)(@+@E%(@D& DK O)%@)@$ P@N$)9 Q$(:D)RI9 C$CS$)93 O)%@)@$ P@N$)9 Q$(:D)R ?D$9 &D( 9$$R E)@N%($

damages or injunctive relief that would be unique to any particular person.  The relief Prairie 

Rivers Network seeks is for Dynegy to cease its unpermitted discharges and comply with the 

terms of its permit and the Clean Water Act.  See Dkt. #1, APP0024-25 ¶ 15, Prayer for Relief.  

Successful resolution of this case would provide relief to all injured individuals.  

Prairie Rivers Network thus meets all of the requirements for associational standing. 

II. COUNTY OF MAUI REQUIRES SUMMARY REVERSAL AND REMAND. 

Summary reversal is appropriate because the U343 4BE)$C$ "DB)(I9 )$+$&( ?$+@9@D& @&

'%;(&/ %3 L-;9 ,# B->-9M9 <9CDC93* G;(D, 140 S. Ct. 1462 (2020), controls the outcome of this 

appeal and requires reversal and remand.  In light of this controlling authority, there is no longer 

any substantial question as to the outcome of this appeal.  See Williams v. Chrans, 42 F.3d 1137, 

1139 (7th Cir. 1994) (per curiam).   

County of Maui is controlling precedent as to the only issue that was actually decided by 

the district court below.  Prairie Rivers Network alleges that Dynegy is illegally discharging 

ED##B(%&(9 (>%( -K#D:VW )@H>( @&(D (>$ %?M%+$&( a@??#$ bD)R. (>)DBH> >F?)D#DH@+%##F +onnected 
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groundwater without authorization in a Clean Water Act permit.  Dkt. #1, APP0031-33 ¶¶ 48-54.  

=>$ ?@9()@+( +DB)(I9 ?@9C@99%# DK SD(> +DB&(9 DK O)%@)@$ P@N$)9 Q$(:D)RI9 "omplaint was based on 

the erroneous holding that point source discharges through groundwater to nearby surface waters 

are not, in any circumstances, subject to Clean Water Act jurisdiction.  Order, Dkt. #23, at 

APP0012-15.  The Supreme Court has now definitively resolved this question in the opposite 

direction, holding that point source discharges through groundwater to nearby surface waters are 

subject to Clean Water Act jurisdiction if they are the functional equivalent of direct discharges 

to surface water.  See County of Maui, 140 S. Ct. at 1476.   

Count 1 of Prairie Rivers NetwD)RI9 "omplaint alleges facts that, if proven to be true, 

would establish a viable Clean Water Act claim under County of Maui.  Dkt. #1, APP0031-33 

¶¶ 48-54.  Moreover, as discussed in Argument Section III below, while Count 2 of Prairie 

P@N$)9 Q$(:D)RI9 "omplaint alleges a separate basis for Clean Water Act jurisdiction based on 

GF&$HFI9 N@D#%(@D&9 DK +D&?@(@D&9 @& @(9 QOG[4 E$)C@( KD) \$)C@#@D&0 (>$ ?@9()@+( +DB)(

erroneously dismissed that separate claim on the same ground that it dismissed Count 1.  

Because County of Maui ?@)$+(#F DN$))B#$9 (>$ ?@9()@+( +DB)(I9 S%9@9 KD) ?@9C@99%# DK SD(> +#%@C9

and establishes a new fact-specific test for when discharges through groundwater are the 

functional equivalent of direct point source discharges, summary reversal and remand to the 

district court is warranted so that the district court can make the necessary factual findings and 

apply this new precedent in the first instance.4 

                                                
4 An immediate remand here would also be consistent with the approach that the Ninth Circuit 
recently followed in County of Maui %K($) (>$ 4BE)$C$ "DB)(I9 ?$+@9@D&3 =>$)$0 sua sponte and 
without requesting any briefing from the parties, the Ninth Circuit remanded the case to the 
?@9()@+( +DB)( KD) KB)(>$) E)D+$$?@&H9 +D&9@9($&( :@(> (>$ 4BE)$C$ "DB)(I9 DE@&@D&0 9D (>%( (>$
district court could apply the new Supreme Court precedent in the first instance.  Haw. Wildlife 
Fund v. County of Maui, No. 15-17447, 2020 WL 2945054, at *1 (9th Cir. June 3, 2020). 
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In its Statement of Position filed with this Court in response to the County of Maui 

decision, Dkt. #16, Statement of Position of Defendant-Appellee Dynegy Midwest Generation, 

LLC (May 21, 2020), Dynegy raises a number of issues that were not squarely raised before the 

district below, go far afield of the issue that the district court actually decided, and are in any 

event without merit.  As County of Maui requires summary reversal on the one issue that the 

?@9()@+( +DB)( %+(B%##F ?@? ?$+@?$ S$#D:0 (>@9 "DB)( 9>DB#? ?$+#@&$ GF&$HFI9 @&N@(%(@D& (D $LE%&?

the scope of its arguments on appeal to add alternate grounds for dismissal that were not the 

S%9@9 DK GF&$HFI9 CD(@D& (D ?@9C@99 S$KD)$ (>$ ?@9()@+( +DB)(3 See Box v. A & P Tea Co., 772 

F.2d 1372, 1376 (7th Cir. 1985) (noting that this Court should not affirm a district court 

judgment on an al($)&%($ H)DB&? @K @( :%9 &D( -%?$AB%($#F E)$9$&($? @& (>$ ()@%# +DB)( 9D (>%( (>$

non-moving party had an opportunity to submit affidavits or other evidence and contest the 

@99B$./f see also Lexington Ins. Co. v. RLI Ins. Co., 949 F.3d 1015, 1025 n.6 (7th Cir. 2020) 

(citing Box approvingly).  Alternatively, if the Court chooses to reach any of the additional issues 

now raised by Dynegy, for the reasons explained below it should reject them as without merit. 

A. County of Maui Controls the Outcome of this Appeal. 

In County of Maui, the Supreme Court resolved the question of federal Clean Water Act 

jurisdiction that is the central issue in this appeal: whether Clean Water Act permitting 

requirements apply to discharges of pollutants from point sources to navigable waters that pass 

through hydrologically connected groundwater.  The Supreme Court held that such discharges 

are subject to Clean Water Act requirements if they are the functional equivalent of direct point 

source discharges.  See County of Maui, 140 S. Ct. at 1476.  In so holding, the Supreme Court 

made clear that determining functional equivalence requires a fact-specific inquiry based on a 

number of potentially relevant factors.  See County of Maui, 140 S. Ct. at 1476-77 (articulating 

factors for courts to consider in determining functional equivalence in specific cases).  The 
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4BE)$C$ "DB)( KDB&? (>%(0 @& +D&?B+(@&H (>@9 @&AB@)F0 +DB)(9 9>DB#? )$C%@& ()B$ (D (>$ -S)D%?VW.

%&? -$LE%&9@N$. #%&HB%H$ DK (>$ "#$%& '%($) *+(05 which requires a discharge permit KD) -c%&F

%??@(@D&I DK % ED##B(%&( (D &%N@H%S#$ :%($)9 cfrom any point source3I. Id. at 1468-69, 1473-75 

(emphasis in original).6 

=>$ 4BE)$C$ "DB)(I9 >D#?@&H @& County of Maui ?@)$+(#F +D&()%?@+(9 (>$ ?@9()@+( +DB)(I9

holding below and requires its revers%#3 ]& )$9ED&9$ (D O)%@)@$ P@N$)9 Q$(:D)RI9 %##$H%(@D&9 (>%(

(>$ \$)C@#@D& +D%# %9> @CEDB&?C$&(9 ?@9+>%)H$? -)@H>( @&(D (>$ %?M%+$&( a@??#$ bD)R. (>)DBH>

hydrologically connected groundwater without authorization in a Clean Water Act permit, Dkt. 

#1, APP0031-33, ¶¶ 48-8_0 (>$ ?@9()@+( +DB)( S$#D: >$#? (>%( -V?W@9+>%)H$9 K)DC %)(@K@+@%# ED&?9

into groundwater are not governed by the [Clean Water Act], even if there is an alleged 

hydrological connection between the groundwater and surface waters qualifying a9 c&%N@H%S#$

:%($)9I DK (>$ 2&@($? 4(%($93. GR(3 ^;10 %( *OOYY61 ,+@(@&H Vill. of Oconomowoc Lake v. 

Dayton Hudson Corp., 24 F.3d 962, 965-66 (7th Cir. 1994)).  On this basis, the district court 

below dismissed both counts of Prairie Rivers NetworRI9 "omplaint.  See id. at APP0016, 

APP0018.  The Supreme Court in County of Maui ?$K@&@(@N$#F )$M$+($? (>$ ?@9()@+( +DB)(I9

interpretation of the Clean Water Act.  Compare Dkt. #23, at APP0012-15 (reasoning that 

discharges of pollutants that pass through groundwater are outside of federal Clean Water Act 

                                                
5 =>$ 9(%($? DSM$+(@N$ DK (>$ "#$%& '%($) *+( @9 -(D )$9(D)$ %&? C%@&(%@& (>$ +>$C@+%#0 E>F9@+%#0
%&? S@D#DH@+%# @&($H)@(F DK (>$ Q%(@D&I9 :%($)9. SF0 %CD&H D(>$) (>@&H90 %+>@$N@&H (>$ HD%# DK
-$#@C@&%(V@&HW 3 3 3 (>$ ?@9+>%)H$ DK ED##B(%&(9 @&(D (>$ &%N@H%S#$ :%($)93. 11 2343"3 5 1251(a), 
(a)(1). 
6 =>@9 9+>$C$ +)$%($9 -% ?$K%B#( )$H@C$ DK 9()@+( #@%S@#@(F. KD) ?@9+>%)H$9 DK ED##B(%&(9 &D(
authorized by a NPDES permit.  Sierra Club v. ICG Hazard, LLC, 781 F.3d 281, 284 (6th Cir. 
;Y68/3 *&F %KK$+($? +@(@J$& C%F +DCC$&+$ % +@N@# %+(@D& %H%@&9( % ?$K$&?%&( -:>D @9 %##$H$? (D
S$ @& N@D#%(@D& DK 3 3 3 %& $KK#B$&( 9(%&?%)? D) #@C@(%(@D&. B&?$) (>$ "'* +@(@J$& 9B@( E)DN@9@D&3
33 U.S.C. § 1365(a)(1).  Such violations include any discharge of a pollutant not authorized by a 
NPDES permit.  Id. §§ 1311(a), 1342, 1365(f)(6).   
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MB)@9?@+(@D&0 $N$& @K (>$ ?@9+>%)H$9 -#%($) K@&? (>$@) :%F (D &%N@H%S#$ 9B)K%+$ :%($)9 N@% % ?@9+)$($

>F?)D#DH@+%# +D&&$+(@D&./ ,+@(@&H Vill. of Oconomowoc Lake, 24 F.3d at 965-66), with County of 

Maui, 140 S. Ct. at 1473-Z8 ,)$M$+(@&H (>@9 @&($)E)$(%(@D& DK (>$ "#$%& '%($) *+( %9 -(DD

&%))D:./3  

GF&$HFI9 9BHH$9(@D& @& @(9 4(%($C$&( DK OD9@(@D& (>%( County of Maui can be read 

+D&9@9($&(#F :@(> (>@9 "DB)(I9 E)$+$?$&( @& Village of Oconomowoc Lake, 7th Cir. Dkt. #16, 

Statement of Position of Defendant-Appellee Dynegy Midwest Generation, LLC, at 5-6 (May 

21, 2020), which was cited by the district court below, does not in any way save the district 

+DB)(I9 >D#?@&H K)DC )$N$)9%# B&?$) County of Maui.  As Prairie Rivers Network argued before 

the district court below (Dkt. #19, APP0083), Village of Oconomowoc Lake only focused on the 

narrow question of whether the Clean Water Act governs discharges into groundwater itself, 

absent evidence that the discharges pass through groundwater into navigable waters in a manner 

that is functionally equivalent to direct discharges.  See Vill. of Oconomowoc Lake, 24 F.3d at 

965.  In that case, there was no specific allegation of a point source discharge to navigable waters 

through hydrologically connected groundwater, and the court declined to find that the mere 

-ED99@S@#@(F of a hydrological +D&&$+(@D&. between groundwater and surface waters was 

sufficient to create Clean Water Act jurisdiction.  Id.  Rather, the court found that -&$@(>$) the 

[Clean Water Act] nor [EPA] regulations makes such a possibility a sufficient ground of 

)$HB#%(@D&. of pollution of groundwater itself, and that -V&W$@(>$) the Clean Water Act nor the 

[O*I9 definition [of navigable waters] asserts authority over ground waters, just because these 

may be hydrologically connected with surface :%($)93.  Id. (emphasis added).  Thus, the Village 

of Oconomowoc Lake Court did not purport to address the question at issue in this case, of 
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whether the Clean Water Act applies to point source discharges to navigable waters through 

hydrologically connected groundwater. 

 By contrast, in County of Maui, the Supreme Court has now clarified that Clean Water 

Act jurisdiction does apply to point source discharges that pass through groundwater, where they 

are the functional equivalent of direct discharges to navigable waters, see 140 S. Ct. at 1473-77, 

as Prairie Rivers Network alleges, see Dkt. #1, APP0031-33, ¶¶ 48-54, and must be accepted as 

true at this stage of the case.  Moreover, the Supreme Court noted that district courts, exercising 

their discretion to make factual determinations in specific cases, would apply this new functional 

equivalence test in the first instance.  See County of Maui, 140 S. Ct. at 1476-77.  County of 

Maui (>$)$KD)$ )$AB@)$9 )$N$)9%# DK (>$ ?@9()@+( +DB)(I9 ?$+@9@D& %&? % )$C%&? S%+R (D ?@9()@+(

court for further proceedings in this case. 

B. The Other Issues that Dynegy Seeks to Raise Before This Court Were Not 
Decided by the District Court Below and Are in Any Event Without Merit. 

]& @(9 4(%($C$&( DK OD9@(@D&0 GF&$HF )%@9$9 9$N$)%# D(>$) -%#($)&%($ H)DB&?9. (>%( :$)$ &D(

(>$ S%9@9 DK GF&$HFI9 CD(@D& (D ?@9C@99 S$KD)$ (>$ ?@9()@+( +DB)( %&? (>%( O)%@)@$ P@N$)9 Q$(:D)R

accordingly did not have an adequate opportunity to respond to there.  As these other issues 

raised by Dynegy go far afield of what the district court actually decided below, and because 

they are in any event without merit, this Court need not reach them or, if it does decide to reach 

them, should reject them as alternate grounds for dismissing the case. 

1. Prairie Rivers Network has adequately alleged that the Vermilion coal ash 
impoundments are point sources. 

Prairie Rivers Network pleaded sufficient facts to establish that the coal ash pits at the 

\$)C@#@D& 4(%(@D& 9@($ %)$ -ED@&( 9DB)+$V9W. (>%( %)$ ?@9+>%)H@&H ED##B(%&(9 @& N@D#%(@D& DK (>$

Clean Water Act.  See Dkt. #1, APP0031, APP0032-33, ¶¶ 48, 50-55.  * -ED@&( 9DB)+$. @9 -%&F

discernible, confined and discrete conveyance, including but not limited to any pipe, ditch, 
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channel, tunnel, conduit, well, discrete fissure, [or] container . . . from which pollutants are or 

C%F S$ ?@9+>%)H$?3. 11 2343"3 5 617;,6_/3 =>$ +D%# %9> E@(9 %)$ -?@9+$)&@S#$0 +D&K@&$? %&?

?@9+)$($. 9B)K%+$ @CEDB&?C$&ts designed to hold accumulated coal ash waste and are, therefore, 

-+D&(%@&$)V9W. :@(>@& (>$ C$%&@&H DK (his definition.  See, e.g., Sierra Club v. Abston Constr. Co., 

620 F.2d 41, 45 (5th Cir. 1980) (sediment basins may be characterized as -+D&(%@&$)V9W./3

Further, the Vermilion coal ash impoundments were designed to be part of a closed system of 

C%&%H@&H :%9($ %&? :%($) %( (>$ 9@($f :>$& 9B+> % 9F9($C -fails . . . , with resulting discharge, 

whether from a fissure in the dirt berm or overflow of a wall, the escape of liquid from the 

+D&K@&$? 9F9($C @9 K)DC % ED@&( 9DB)+$3. United States v. Earth Sciences, Inc., 599 F.2d 368, 

374 (10th Cir. 1979).  Numerous courts have recognized that coal ash ponds and other industrial 

waste impoundments that discharge pollutants to navigable waters are point sources under the 

Clean Water Act.  See, e.g., Comm. to Save Mokelumne River v. E. Bay Mun. Util. Dist., 13 F.3d 

305, 308-09 (9th Cir. 1993) (mine runoff capture system); Consol. Coal Co. v. Costle, 604 F.2d 

239, 249-50 (4th Cir. 1979), +*,6D %( %&@*+ 5+%;(D), 449 U.S. 64 (1980) (coal slurry ponds); 

Earth Sciences, 599 F.2d at 374 (groundwater seeps from sump pit); Yadkin Riverkeeper, Inc. v. 

Duke Energy Carolinas, LLC, 141 F. Supp. 3d 428, 443-44 (M.D.N.C. 2015) (coal ash pond 

discharges via groundwater); Residents Against Indus. Landfill Expansion v. Diversified Sys., 

Inc., 804 F. Supp. 1036, 1038 (E.D. Tenn. 1992) (sediment ponds collecting waste from landfill).  

This is consistent with both the plain language of the Act and its legislative history, which make 

+#$%) (>%( -V(Whe concept of a point source . . .  embrac[es] the broadest possible definition of any 

@?$&(@K@%S#$ +D&N$F%&+$ K)DC :>@+> ED##B(%&(9 C@H>( $&($) (>$ :%($)9 DK (>$ 2&@($? 4(%($93.

Earth Sciences, 599 F.2d at 373. 
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In its motion to dismiss in the district court below, Dynegy did not dispute that Prairie 

P@N$)9 Q$(:D)RI9 %##$H%(@D&90 @K accepted as true ! as they must be for purposes of a motion to 

dismiss ! establish that the Vermilio& +D%# %9> @CEDB&?C$&(9 %)$ -ED@&( 9DB)+$9. (>%( %)$

discharging pollutants subject to the CWA.  See Dkt. #15, APP0065.  Nor could Dynegy have 

disputed this, because -V:W>$(>$) % ?@9+>%)H$ K)DC % ED@&( 9DB)+$ $L@9(9 @9 % AB$9(@D& DK K%+(0.

Ohio Valley Envtl. Coal. Inc. v. Pocahontas Land Corp., 2015 WL 2144905, at *8 (S.D. W.Va. 

May 7, 2015) (citing Abston Constr. Co./0 %&? O)%@)@$ P@N$)9 Q$(:D)RI9 :$##-pleaded allegations 

are more than sufficient to survive a motion to dismiss.  In its Statement of Position filed with 

this Court, Dynegy concedes that the point source issue is not amenable to a motion to dismiss 

and was not presented to the district court below, even as it asserts (without any support) that 

O)%@)@$ P@N$)9 Q$(:D)R -:@## S$ B&%S#$ (D E)DN$ (>at the coal ash impoundments at issue here are 

cED@&( 9DB)+$93I. Z(> "@)3 GR(3 ^670 4(%($C$&( DK OD9@(@D& DK G$K$&?%&(-Appellee Dynegy 

Midwest Generation, LLC, at 7-8 n.8 (May 21, 2020). 

Accordingly, this Court need not reach the issue of whether the Vermilion coal ash 

impoundments are point sources in order to resolve this appeal.  This is the same approach that 

the district court took below:  the district court did not question whether the Vermilion coal ash 

impoundments were point sources, instead limiting its decision to whether the Clean Water Act 

applies to discharges that pass through groundwater.  Dkt. #23, APP0010-16.  Now that the 

4BE)$C$ "DB)(I9 County of Maui ?$+@9@D& )$AB@)$9 )$N$)9%# DK (>$ ?@9()@+( +DB)(I9 >D#?@&H0 %9

discussed above, remand to the district court is appropriate so that Prairie Rivers Network can 

present evidence demonstrating that the Vermilion coal ash impoundments are point sources that 

are discharging pollutants to the Middle Fork in a manner that is functionally equivalent to direct 

discharges.  See County of Maui, 140 S. Ct. at 1476-77. 
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=>$ bDB)(> "@)+B@(I9 )$+$&( ?$+@9@D& @& Sierra Club v. Va. Elec. & Power Co., 903 F.3d 

403 (4th Cir. 2018), does not require a different result.  In that case, the Fourth Circuit held that 

coal ash disposal areas at a power plant site in Virginia were not conveyances of pollutants, 

based on a factual record that had been fully developed through a trial on the merits before the 

district court.  903 F.3d at 410-12.  As bases for its holding, the Fourth Circuit emphasized 

district court findings that the arsenic pollution of a nearby surface water body in that case was 

merely the result of passive percolation of rainwater through the coal ash disposal areas and 

found that there was insufficient evidence in the record that the coal ash disposal areas were 

themselves conveying or channeling pollutants.  Id. at 410-11.  The Sierra Club v. Va. Elec. & 

Power Co. court also noted that there was insufficient evidence in the record to determine the 

rate or concentration at which arsenic was being discharged through the groundwater.  Id. at 411.   

The facts alleged by Prairie Rivers Network in this case are distinguishable from the 

findings of the Sierra Club v. Va. Elec. & Power Co. court.  First and foremost, as noted above, 

Prairie Rivers Network has specifically alleged that the coal ash impoundments at issue in this 

case are conveyances, in that they collect and channel water that flows through the coal ash 

disposed of in them and directly discharges that polluted water into the Middle Fork through 

groundwater. Dkt. #1, APP0031-33, ¶¶ 48-54.  Second, unlike the discharges at issue in Sierra 

Club v. Va. Elec. & Power Co., sampling done by Prairie Rivers Network indicates that the 

Vermilion coal ash impoundment discharges are measurable, with concentrations of multiple 

pollutants in excess of background levels and, for some pollutants, in excess of water quality 

criteria established to protect human health.  Id. at APP0033, ¶¶ 55-56.  The differences between 

O)%@)@$ P@N$)9 Q$(:D)RI9 %##$H%(@D&9 @& (>@9 +%9$ %&? (>$ K%+(9 KDB&? @& Sierra Club v. Va. Elec. & 
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Power Co. underscore why reversal and remand to the district court for further proceedings are 

warranted to develop a factual record. 

]& %??@(@D&0 % R$F $#$C$&( DK (>$ bDB)(> "@)+B@(I9 )$%9D&@&H @& Sierra Club v. Va. Elec. & 

Power Co. is inconsistent with County of Maui.  In holding that the coal ash disposal areas in that 

+%9$ :$)$ &D( ED@&( 9DB)+$90 (>$ +DB)( )$%9D&$? (>%( -(>$ %+(B%# C$%&9 DK +D&N$F%&+$ DK (>$

arsenic [to surface waters] was the rainwater and groundwater flowing diffusely (>)DBH> (>$ 9D@#.

rather than the coal ash disposal areas from which the arsenic originated.  Sierra Club v. Va. 

Elec. & Power Co., 903 F.3d at 411 (emphasis in original).  However, the Supreme Court has 

now rejected this approach to determining whether point source discharges are occurring that are 

subject to the Clean Water Act.  See County of Maui, 140 S. Ct. at 1473-Z_ ,)$M$+(@&H -C$%&9-of-

?$#@N$)F ($9(. KD) ED@&( 9DB)+$ ?@9+>%)H$9 %&? &D(@&H (>%( (>$ "#$%& '%($) *+( ?$K@&$9 % ED@&(

9DB)+$ S%9$? D& -where (>$ ED##B(@D& D)@H@&%($?. %&? &D( -how @( HD(. (D % 9B)K%+$ :%($) SD?F/

(emphasis in original).  Under County of Maui, discharges of pollutants need not flow directly 

from a point source conveyance into surface waters to be subject to the Clean Water Act, as long 

as they pass through groundwater in a manner that is functionally equivalent to direct point 

source discharges.  Id. at 1474-77 (citing Rapanos v. United States, 547 U.S. 715, 743 (2006) 

(plurality opinion of Scalia, J.)). 

=>B90 KD) %## DK (>$ )$%9D&9 ?@9+B99$? %SDN$0 O)%@)@$ P@N$)9 Q$(:D)RI9 :$##-pleaded 

allegations of point source discharges from the Vermilion coal ash impoundments to the Middle 

Fork should be addressed by the district court in the first instance, after reversal of its decision 

below and a remand for further proceedings consistent with County of Maui. 
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2. Clean Water Act regulation of the point source discharges at issue in this 
case would not interfere with state groundwater regulations. 

GF&$HFI9 %99$)(@D& (>%( ]##@&D@9I )$HB#%(@D& DK H)DB&?:%($) 9DC$>D: ?$E)@N$9 (>@9 "DB)(

of Clean Water Act jurisdiction over unlawful discharges to surface water, see 7th Cir. Dkt. #16, 

Statement of Position of Defendant-Appellee Dynegy Midwest Generation, LLC, at 6-9 (May 

21, 2020), likewise falls short.  That states have authority to regulate groundwater is not in 

dispute here.  Rather, this case centers on federal jurisdiction over point source discharges of 

pollutants into a navigable water ! ]##@&D@9I D&#F Q%(@D&%# 4+$&@+ P@N$) ! that happen to pass 

through groundwater on their way into the river.  As discussed above, the Supreme Court has 

now confirmed in County of Maui that such discharges are subject to Clean Water Act 

requirements if they are the functional equivalent of direct discharges, see 140 S. Ct. at 1476-77, 

and this Court should reverse and remand so that the district court can find the facts and apply 

this new precedent. 

Federal court adjudication of this case would in no way interfere with state regulation of 

groundwater.  Clean Water Act regulation of point source discharges that pass through 

groundwater on their way to a navigable water, as in this case, is not regulation of groundwater 

itself, which the Clean Water Act leaves to state jurisdiction.  See County of Maui, 140 S. Ct. at 

1470-75.   

GF&$HFI9 %99$)(@D& (>%( K$?$)%# "#$%& '%($) *+( MB)@9?@+(@D& ?D$s not apply in this case 

S$+%B9$ (>$)$ @9 &D 9(%($ -)$HB#%(D)F H%E. (>%( K$?$)%# #%: CB9( K@##0 Z(> "@)3 GR(3 ^670 4(%($C$&(

of Position of Defendant-Appellee Dynegy Midwest Generation, LLC, at 6-8 (May 21, 2020), 

mischaracterizes the relationship between the Clean Water Act and applicable state laws.  The 

Supreme Court in County of Maui found that interpreting the Clean Water Act as applying to 

point source discharges that pass through groundwater, if they are the functional equivalent of 
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direct point sour+$ ?@9+>%)H$9 (D 9B)K%+$ :%($)0 @9 +D&9@9($&( :@(> (>$ 9(%(B($I9 )$+DH&@(@D& (>%(

states retain jurisdiction over regulation of groundwater itself.  County of Maui, 140 S. Ct. at 

1474-77.  The Supreme Court did not make its holding contingent on whether there is a 

-)$HB#%(D)F H%E. @& 9(%($ #%:0 &D) @9 (>$)$ %&F S%9@9 (D ?D 9D @& $@(>$) (>$ County of Maui decision 

or the Clean Water Act itself.   

Rather, the Clean Water Act (as construed by County of Maui) must be read consistently 

:@(> (>$ K$?$)%# +DB)(9I -N@)(B%##F B&K#%HH@&H DS#@H%(@D&. (D $L$)+@9$ (>$ MB)@9?@+(@D& H@N$& (D

them by Congress.  Quackenbush v. Allstate Ins. Co., 517 U.S. 706, 716 (1996) (quoting Colo. 

River. Water Conserv. Dist. v. United States, 424 U.S. 800, 821 (1976)); see also Prop. & Cas. 

8()# :&D# ,# '*(&+-C I-&6C 8()# '%# %3 J"-@-, 936 F.2d 319, 320-;6 ,Z(> "@)3 6XX6/ ,-iB)@9?@+(@D&0

@K E)DE$)#F +D&K$))$?0 @9 C$%&( (D S$ $L$)+@9$?3./f Or. State Pub. Int. Res. Grp., Inc. v. Pac. Coast 

Seafoods Co., 341 F. Supp. 2d 1170, 1178 (D. j)3 ;YY_/ ,&D(@&H (>%( -"D&H)$99 >%9 $LE#@+@(#F

H)%&($? MB)@9?@+(@D& (D K$?$)%# ?@9()@+( +DB)(9 (D >$%) V"#$%& '%($) *+(W +@(@J$& 9B@(9./3 =>@9 @9

true even in a case such as this one in which members of the public are seeking to enforce a 

Clean Water Act permit requirement that a state agency may not have itself recognized.  See, 

e.g., Haw. Wildlife Fund v. County of Maui, 24 F. Supp. 3d 980, 991 (D. h%:3 ;Y6_/ ,-c[A] 

court may, in entertaining a citizen suit, decide whether a discharge of particular matter into 

navigable waters violates the CWA even though the regulating agency determined that the 

?@9+>%)H$ :%9 &D( 9BSM$+( (D (>$ )$AB@)$C$&( DK % E$)C@(3I./ ,ABD(@&g S.F. Baykeeper v. Cargill 

Salt Div., 481 F.3d 700, 706 (9th Cir. 2007)); )** -C)% !))6( &% A+%&*.& B-""*+)C*/7 4CD7 =

Totten Inlets v. Taylor Res., Inc.0 ;XX b31? 6YYZ0 6Y6_ ,X(> "@)3 ;YY;/ ,-=>$ E#%@& #%&HB%H$ DK

the Clean Water Act has created opportunity for citizen suit when government agencies do not 
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%+(3./3 =>$ C$)$ K%+( (>%( % K$?$)%# "#$%& '%($) *+( +#%@C C@H>( DN$)#%E :@(> 9(%($ #%:

requirements does not preclude a federal lawsuit. 

Accordingly, the Court should decline to reach this issue.  In the alternative, if the Court 

)$%+>$9 (>$ C$)@(9 DK (>@9 @99B$0 @( CB9( )$M$+( GF&$HFI9 %)HBC$&( EB)9B%&( (D (>$ 4BE)$C$

"DB)(I9 >D#?@&H @& County of Maui that point source discharges that pass through groundwater 

are subject to Clean Water Act jurisdiction if they are the functional equivalent of direct point 

source discharges. 

3. RCRA regulation of coal ash waste disposal does not preclude the Clean                             
<-&*+ !.&6) 2+%@9N9&9%( %( ;(2*+"9&&*D 2%9(& )%;+.* D9).harges. 

QD) @9 (>$)$ %&F +D&K#@+( S$(:$$& %EE#F@&H (>$ "#$%& '%($) *+( (D \$)C@#@D&I9 +D%# %9>

@CEDB&?C$&( ?@9+>%)H$9 %&? [O*I9 )$HB#%(@D& DK +D%# %9> B&?$) P"P*37  RCRA contains an 

anti-duplication provision that addresses the potential for overlapping regulation by the Clean 

Water Act: 

Nothing in this chapter shall be construed to apply to (or to authorize any State, 
interstate, or local authority to regulate) any activity or substance which is subject 
to the Federal Water Pollution Control Act [and certain other environmental 
statutes] . . . except to the extent that such application (or regulation) is not 
inconsistent with the requirements of such Acts. 

42 U.S.C. § 6905(a).  RCRA also has a separate provision that excludes from solid waste 

)$HB#%(@D& -@&?B9()@%# ?@9+>%)H$9 3 3 3 9BSM$+( (D E$)C@(9. B&?$) (>$ "#$%& '%($) *+(0 :>@+> %H%@&

provides that the Clean Water Act is controlling.  Id. § 6903(27).  Although Dynegy argues in its 

Statement of Position, 7th Cir. Dkt. #16, Statement of Position of Defendant-Appellee Dynegy 

Midwest Generation, LLC, at 9-13 (May 21, 2020), that EPA regulation of coal ash under RCRA 

9DC$>D: E)$+#B?$9 O)%@)@$ P@N$)9 Q$(:D)RI9 "#$%& '%($) *+( +#%@C @& (>@9 +%9$0 (>$ E#%@&

                                                
7 See 40 C.F.R. Part 257. 
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language of RCRA establishes the opposite:  that to the extent there is any inconsistency between 

a Clean Water Act permitting requirement and RCRA regulation, the Clean Water Act takes 

precedence. 

 Moreover, there is no basis to conclude that there actually is an inconsistency between 

the Clean Water Act and P"P* >$)$3 "DB)(9 @&($)E)$(@&H P"P*I9 @&($H)%(@D& :@(> D(>$)

statutes have made clear that regulated entities must comply with all applicable environmental 

law requirements unless there is a direct conflict between statutes.  See Goldfarb v. Mayor & 

City Council of Baltimore, 791 F.3d 500, 509-6Y ,_(> "@)3 ;Y68/ ,+D&9()B@&H -@&+D&9@9(V$&+FW.

%++D)?@&H (D @(9 -D)?@&%)F ?@+(@D&%)F C$%&@&Hd c#%+R@&H +D&9@9($&+Fd @&+DCE%(@S#$0 @&+D&H)BDB90

@&>%)CD&@DB9 3 3 3 9D )$#%($? (>%( SD(> D) %## +%&&D( S$ ()B$I./ ,ABD(@ng <*N)&*+6) E@9+D 8(&6C

Dictionary, at 1144 (3d ed. 1961)); Edison Elec. Inst. v. EPA, 996 F.2d 326, 337 (D.C. Cir. 1993) 

,&D(@&H (>%( %&F -SB)?$&9. D& @&?B9()F K)DC (>$ &$$? (D +DCE#F :@(> CB#(@E#$ $&N@)D&C$&(%#

#%:9 %( (>$ 9%C$ (@C$ -%)$ (D S$ $LE$+($?. given how RCRA is structured); see also Ecological 

Rts. Found. v. Pac. Gas & Elec. Co., 874 F.3d 1083, 1095-97 (9th Cir. 2017).  Specifically 

addressing overlap between the Clean Water Act and RCRA, the Fourth Circuit found that 

-P"P* C%&?%($9 (>%( %)$ MBst different, or even greater, than what the [Clean Water Act] 

)$AB@)$9 %)$ &D( &$+$99%)@#F (>$ $AB@N%#$&( DK S$@&H c@&+D&9@9($&(I :@(> (>$ V*+(W3. Goldfarb, 791 

F.3d at 510; see also Ecological Rts. Found.0 <Z_ b31? %( 6YX7 ,X(> "@)3 ;Y6Z/ ,-"D&H)$99

recDH&@J$? (>%( (>$)$ :DB#? S$ DN$)#%EE@&H +DN$)%H$ S$(:$$& (>$ "'* %&? P"P*./38  

 The Vermilion coal ash impoundments are subject to regulation both under the Clean 

Water Act, for their point source discharges to surface waters, and under RCRA, because they 

                                                
8 Further, consistent with the plain language of RCRA discussed above, the Fourth Circuit noted 
that if it were to find a direct conflict between RCRA and the Clean Water Act, the Clean Water 
*+(I9 )$AB@)$C$&(9 :DB#? (%R$ E)$+$?$&+$3 Goldfarb, 791 F.3d at 505-06. 
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are waste storage and disposal sites.  EPA has long recognized that industrial disposal sites such 

as coal ash impoundments that combine waste and water, and discharge pollutants through 

groundwater, are subject to regulation under both the Clean Water Act and RCRA.  See 40 

C.F.R. § ;763_,%/,;/ +C( ,@&($)E)$(@&H P"P*I9 $L+#B9@D& DK ED@&( 9DB)+$ ?@9+>%)H$9 9BSM$+( (D

"#$%& '%($) *+( E$)C@(9 B&?$) _; 2343"3 5 7XY1,;Z/ (D $L+#B?$ -D&#F 3 3 3 (>$ %+(B%# ED@&( 9DB)+$

?@9+>%)H$. K)DC P"P* )$HB#%(@D& :>@#$ &D(@&H (>%( -@&?B9()@%# :%9($:%($)9 :>@#$ (>$F %)$ S$@&H

+D##$+($?0 9(D)$? D) ()$%($? S$KD)$ ?@9+>%)H$. %&? -9#B?H$9 (>%( %)$ H$&$)%($? SF @&?B9()@%#

:%9($:%($) ()$%(C$&(. )$C%@& 9BSM$+( (D P"P* )$AB@)$C$&(9/39  Many courts have also followed 

this approach, finding that both the Clean Water Act and RCRA apply to such sites.  See, e.g., 

United States v. Dean, 969 F.2d 187, 194 (6th Cir. 1992) (RCRA liability for waste present in 

point source lagoon that had not discharged to navigable waters); Little Hocking Water !))6( v. 

E.I. du Pont Nemours & Co., 91 F. Supp. 3d 940, 959-62 (S.D. Ohio 2015) (RCRA liability for 

seepage from ponds that ultimately discharged to navigable waters); see also Inland Steel Co. v. 

EPA, 901 F.2d 1419, 1422 (7th Cir. 1990) (noting that RCRA %EE#@$9 (D -?@9ED9%#9 (>%( %)$ &D(

?@9+>%)H$9./3 O)%@)@$ P@N$)9 Q$(:D)RI9 "#$%& '%($) *+( +#%@C @& (>@9 +%9$ @9 @& R$$E@&H :@(> (>@9

longstanding dual scheme of regulation. 

 In its Statement of Position, Dynegy cites to two cases in support of its claim that RCRA 

regulation of coal ash should preclude Clean Water Act claims ! but neither case remains good 

law after County of Maui.  In Kentucky Waterways Alliance v. Kentucky Utilities Company, the 

                                                
9 See also EPA, Interpretation of Industrial Wastewater Discharge Exclusion from the Definition 
of Solid Waste, 1-3 ,6XX8/ ,K@&?@&H (>%( P"P* %EE#@$9 (D ?@9+>%)H$9 DK ED##B(%&(9 -@&(D
H)DB&?:%($) K)DC #$%R@&H :%9($ C%&%H$C$&( B&@(90. $N$& %9 (>$ "#$%& '%($) *+( %EE#@$9 (D
-ED@&( 9DB)+$ ?@9+>%)H$9 (D H)DB&?:%($) VK)DC (>D9$ 9%C$ B&@(9W :>$)$ (>$)$ @9 % ?@)$+(
hydrologic connection between the point source and nearby surface waters of the United 
4(%($9./0 >((E9dkk:::13$E%3HDNk&E?$9kEBS9kD:C7YZ3E?K3 

Case: 18-3644      Document: 22            Filed: 07/01/2020      Pages: 81



30 
 

4@L(> "@)+B@( KDB&? -E)DS#$C%(@+. (>$ DN$)#%E S$(:$$& "#$%& Water Act jurisdiction over point 

source discharges through groundwater and RCRA regulation over coal ash waste that was the 

source of those same discharges.  905 F.3d 925, 937-38 (6th Cir. 2018).  The Sixth Circuit made 

these findings, however, in support of a holding that the Clean Water Act did not apply at all to 

point source discharges that pass through groundwater, see id., an interpretation of the Clean 

Water Act that the Supreme Court has now definitively rejected in County of Maui, see 140 S. 

Ct. at 1473-77.  Further, the Sixth Circuit in Kentucky Waterways Alliance did not consider the 

%B(>D)@(@$90 ?@9+B99$? %SDN$0 ?$CD&9()%(@&H [O*I9 #D&H9(%&?@&H @&($)E)$(%(@D& (>%( SD(> "#$%&

Water Act and RCRA regulation have important roles to play at industrial waste disposal sites. 

Similarly, the Fourth Circuit in Sierra Club v. Virginia Electric & Power Company, notes that 

RCRA regulations apply to coal ash waste sites, but it only does so in support of its holding that 

the coal ash disposal areas at issue in that case are not point sources.  903 F.3d 403, 415 (4th Cir. 

2018).  As discussed above, this decision both is factually distinguishable from this case and 

critical elements of the Sierra Club v. Virginia Electric & Power Company +DB)(I9 @&($)E)etation 

of the Clean Water Act are no longer good law after County of Maui.  See supra Argument 

Section II.B.I. 

*++D)?@&H#F0 GF&$HFI9 %)HBC$&(9 %SDB( (>$ %EE#@+%S@#@(F DK P"P*0 :>@+> @( ?@? &D( +@($

in support of its motion to dismiss in the district court below, are in any event without merit.  

=>$ "DB)( 9>DB#? ?$+#@&$ (D )$%+> (>@9 @99B$ D)0 @& (>$ %#($)&%(@N$0 )$M$+( D& (>$ C$)@(9 GF&$HFI9

%)HBC$&( (>%( P"P* E)$+#B?$9 O)%@)@$ P@N$)9 Q$(:D)RI9 "#$%& '%($) *+( +#%@C3 

III. REVERSAL AND REMAND IS ALSO WARRANTED BECAUSE COUNT 2 OF 
PRAIRIE RIVERS NETWO&G.3 H9/!I=?)7 2=3 =N INDEPENDENT 
JURISDICTIONAL BASIS. 

=>$ ?@9()@+( +DB)( $))D&$DB9#F ?@9C@99$? "DB&( ; DK O)%@)@$ P@N$)9 Q$(:D)RI9 "DCE#%@&(

on the same grounds that it dismissed Count 1, Dkt. #23, APP0018, even though Count 2 alleges 
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a separate basis for Clean Water Act jurisdiction.  As noted above in Argument Section II, 

County of Maui ?@)$+(#F DN$))B#$9 (>$ ?@9()@+( +DB)(I9 S%9@9 KD) ?@9C@99%# DK SD(> +#%@C9 %&?

requires summary reversal and remand.  Alternatively0 )$N$)9%# %&? )$C%&? DK (>$ ?@9()@+( +DB)(I9

dismissal of Count 2 is also appropriate because the Clean Water Act authorizes private suits to 

enforce violations of a NPDES permit, even when those violations are not directly tied to point 

source discharges to navigable waters.  Although the Court need not reach this issue here in light 

of County of MauiI9 +D&K@)C%(@D& (>%( "#$%& '%($) *+( MB)@9?@+(@D& %EE#@$9 (D (>$ B&E$)C@(($?

Vermilion coal ash impoundment discharges alleged by Prairie Rivers Network, if the Court does 

+>DD9$ (D )$%+> (>@9 @99B$0 @( CB9( >D#? (>%( O)%@)@$ P@N$)9 Q$(:D)RI9 9$E%)%($ +#%@C9 @& "DB&( ;

(>%( (>D9$ ?@9+>%)H$9 %#9D N@D#%($ 4(%&?%)? "D&?@(@D&9 ;1 %&? ;8 DK \$)C@#@D&I9 QOG[4 E$)C@(0

Dkt. #1, APP0035-36, ¶¶ 67-78, have an independent jurisdictional basis under the Act.     

A. Prairie Rivers Network Adequately Alleged Violations of the Vermilion 
NPDES Permit. 

Prairie Rivers Network asserted a valid claim in Count 2 of its Complaint that Dynegy 

has violated Standard Conditions 23 and 25 of its NPDES permit for the Vermilion Station.  

Dkt. #1, APP0035-36, ¶¶ 67-Z<3 4(%&?%)? "D&?@(@D& ;1 E)D>@S@(9 ?@9ED9@&H DK -9#B))@$90 9#B?H$90

%&? D(>$) 9D#@?90. 9B+> %9 +D%# %9>0 -@& 9B+> % C%&&$) %9 (D V%##D:W $&()F DK (>D9$ :%9($9 ,D)

runoff from the :%9($9/ @&(D :%($)9 DK (>$ 4(%($0. GR(3 ^60 *OOYY;X-30, ¶ 38, such as the Middle 

Fork.10  Prairie P@N$)9 Q$(:D)RI9 %##$H%(@D&90 @K accepted as true ! as they must be for purposes 

                                                
10 *EE#@+%S#$ ]##@&D@9 )$HB#%(@D&9 ?$K@&$ -9#B?H$. %9 -%&F 9D#@?0 9$C@9D#@?0 D) #@AB@? :%9($
generated from a municipal, commercial, or industrial wastewater treatment plant, water supply 
treatment plant, or air pollution control facility or any other such waste having similar 
+>%)%+($)@9(@+9 %&? $KK$+(93. 18 ]##3 *?C@&3 "D?$ 5 1Y631X83 *EE#@+%S#$ ]##@&D@9 #%: ?$K@&$9
-?@9ED9%#. %9 -(>$ ?@9+>%)H$0 ?$ED9@(0 @&M$+(@D&0 ?BCE@&H0 9E@##@&H0 #$%R@&H D) E#%+@&H DK %&F
waste or hazardous waste into or on any land or water . . . so that such waste or hazardous waste 
or any constituent thereof may enter the environment or be emitted into the air or discharged into 
%&F :%($)90 @&+#B?@&H H)DB&? :%($)93. _68 ]U"4 8k136<83 
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of a motion to dismiss ! establish that coal ash contaminated groundwater flow9 K)DC GF&$HFI9

impoundments into the adjacent Middle Fork, Dkt. #1, APP0032-33, ¶¶ 51-56, which is 

@&+D&9@9($&( :@(> (>$ E#%@& #%&HB%H$ DK 4(%&?%)? "D&?@(@D& ;1 %&? % N@D#%(@D& DK \$)C@#@D&I9

NPDES permit.   

4(%&?%)? "D&?@(@D& ;8 DK \$)C@#@D&I9 QOG[4 E$)Cit incorporates all applicable 

provisions of Subtitles C, D, and E of Title 35 of the Illinois Administrative Code.11  Dkt. #1, 

APP0030, ¶ 41; see also 35 Ill. Admin. Code §§ 301.275, 302.203, 304.104, 304.106, 

304.124(a).  Among other applicable provisions, Subtitle C of the Illinois Administrative Code 

)$AB@)$9 (>%( % E$)C@(($$I9 $KK#B$&( ! which is defined under Illinois law to include both direct 

and indirect discharges12 ! not contain settleable solids, irrespective of whether the discharge 

itself is a permitted or unpermitted point source discharge.  See id. § 304.106.  Subtitle C also 

S%)9 ?@9+D#D)@&H ]##@&D@9I :%($)9 @& (@&(9 %SDN$ -DSN@DB9. #$N$#9 %&? ?@9+>%)H@&H +D&(%C@&%&(9 @&

concentrations that exceed the applicable Illinois statutory limits.  Dkt. #1, APP0030-31, ¶¶ 42-

43.  Prairie P@N$)9 Q$(:D)RI9 %##$H%(@D&9 $9(%S#@9> (>%( GF&$HFI9 ?@9+>%)H$9 DK ED##B(%&(9 >%N$

discolored, and are continuing to discolor, the Middle Fork a bright orange-red color not of 

natural origin and not below obvious levels, and have included, and continue to include, iron and 

manganese at concentrations exceeding the effluent limits in Subtitle C of the Illinois 

Administrative Code.  Dkt. #1, APP0033, ¶¶ 56-8Z3 *9 :@(> 4(%&?%)? "D&?@(@D& ;10 GF&$HFI9

                                                
11 The Middle Fork has no specific use designation and thus is subject to the general use 
standards codified at 35 Ill. Admin. Code Part 302 Subpart B, as well as the general effluent 
limitations set forth at 35 Ill. Admin. Code Part 304 Subpart A, both of which form part of 35 Ill. 
Admin. Code Subtitle C.  Dkt. #1, APP0031-32, ¶ 49. 
12 =>$ ($)C -$KK#B$&(. @9 ?$K@&$?0 @& )$#$N%&( E%)(0 %9 -%&F :%9($:%($) ?@9+>%)H$?0 ?@)$+(#F D) 
indirectly, to the waters of the State or to any storm sewer, and the runoff from land used for the 
?@9ED9@(@D& DK :%9($:%($) D) 9#B?H$93. 18 ]##3 *?C@&3 "D?$ 5 1Y63;Z8 ,$CE>%9@9 %??$?/f GR(3
#1, APP0030, ¶ 42. 
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actions are inconsistent with the plain language of Standard Condition 25 and a violation of 

\$)C@#@D&I9 QOG[4 E$)C@(3 

=>$ K%+( (>%( 4(%&?%)? "D&?@(@D&9 ;1 %&? ;8 DK GF&$HFI9 QOG[4 E$)C@( %)$ S%9$? D&

permit conditions imposed by the State of Illinois, rather than federal standards, is no 

@CE$?@C$&( (D O)%@)@$ P@N$)9 Q$(:D)RI9 %S@#@(F (D $&KD)+$ (>D9$ +D&?@(@D&9 @& K$?$)%# +DB)(3 =>$

Clean Water Act authorizes private plaintiffs to bring a federal enforcement action against any 

person who has violated an effluent standard or limitation.  33 U.S.C. § 1365(a).  The term 

-$KK#B$&( 9(%&?%)? D) #@C@(%(@D&. @9 ?$K@&$? (D @&+#B?$ &D( D&#F [O*-promulgated standards, but 

also (inter alia/ -% E$)C@( D) +D&?@(@D& DK % E$)C@( @99B$? B&?$) 9$+(@D& 61_;. DK (@(#$ 11 DK (>$

U.S. Code (i.e., a state-issued NPDES permit).  Id. § 1365(f)(7).  EPA regulations implementing 

(>@9 E)DN@9@D& >%N$ #D&H @&($)E)$($? @( (D C$%& (>%( -V%W&F E$)C@( &D&+DCE#@%&+$ +D&9(@(B($9 %

N@D#%(@D& DK (>$ "#$%& '%($) *+( %&? @9 H)DB&?9 KD) $&KD)+$C$&( %+(@D&V3W. _Y "3b3P. 

§ 6;;3_6,%/3 -*&F. E$)C@( &D&+DCE#@%&+$ @&+#B?$9 &D&+DCE#@%&+$ :@(> CD)$ E)D($+(@N$ E$)C@(

conditions that states are authorized to include in their NPDES permits to protect local water 

quality.  See id.; see also 40 C.F.R. § 122.44(d) (state NPDES E$)C@(9 9>%## +D&(%@& -%&F

)$AB@)$C$&(9 @& %??@(@D& (D D) CD)$ 9()@&H$&( (>%&. E)DCB#H%($? #@C@(9 @& D)?$) (D E)D($+( (>$@)

water quality).  The U.S. Supreme Court and other courts have long agreed that 33 U.S.C. § 

1365(a) authorizes enforcement of NPDES permit conditions that go above and beyond federal 

mandates.  See, e.g., EPA v. California ex rel. State Water Res. Control Bd., 426 U.S. 200, 223-

24 (1976); see also Laidlaw, 528 U.S. at 174 ,-QD&+DCE#@%&+$ :@(> % VQOG[4W E$)C@(

+D&9(@(B($9 % N@D#%(@D& DK (>$ V"#$%& '%($)W *+(3./313  Therefore, Standard Conditions 23 and 25, 

                                                
13 See also Parker v. Scrap Metal Processors, Inc.0 1<7 b31? XX10 6YY8 ,66(> "@)3 ;YY_/ ,-=>$
plain language of the CWA and the relevant case law dealing with the CWA convince us that 
there is federal jurisdiction over citizen-suit claims that allege violations of a state-issued 

Case: 18-3644      Document: 22            Filed: 07/01/2020      Pages: 81



34 
 

which incorporate Illinois effluent limits and water quality standards, are as enforceable as any 

other requirement of GF&$HFI9 QOG[4 E$)C@( KD) (>$ \$)C@#@D& 4(%(@D&3  

GF&$HFI9 QOG[4 E$)C@( N@D#%(@D&9 %##$H$? @& "DB&( ; DK O)%@)@$ P@N$)9 Q$(:D)RI9 

Complaint turn, as such, not on any federal mandate but on the plain language of the permit 

+D&?@(@D&9 +@($?3 -*& QOG[4 E$)C@t is interpreted just like any contract or other legal 

?D+BC$&(3. Nat. Res. Def. Council v. Metro. Water Reclamation Dist. of Greater Chi., 175 F. 

Supp. 3d 1041, 1051 (N.D. Ill. 2016) (citing Nat. Res. Def. Council, Inc. v. Cty. of L.A., 725 F.3d 

66X_0 6;Y_ ,X(> "@)3 ;Y61//3 bB)(>$)0 -@K c(>$ #%&HB%H$ @9 E#%@& %&? +%E%S#$ DK #$H%# +D&9()B+(@D&0

(>$ #%&HB%H$ %#D&$ CB9( ?$($)C@&$I (>$ E$)C@(I9 C$%&@&H3. A9(*/ F;( A+*)# !))6( ,# '&/#

'%""6+) %3 '-++%CC '&/#, 268 F.3d 255, 270 (4th Cir. 2001) (quoting another source).  Therefore, 

if a permittee takes actions inconsistent with the plain language of the NPDES permit, it is in 

violation of the permit and thus in violation of the Clean Water Act.  33 U.S.C. § 1365(a); see, 

e.g., Laidlaw, 528 U.S. at 174.  Because Prairie Rivers Network alleges that Dynegy has done 

                                                
NPDES perm@(3./f Friends of the Earth, Inc. v. Gaston Copper Recycling Corp., 204 F.3d 149, 
68; ,_(> "@)3 ;YYY/ ,$& S%&+/ ,K@&?@&H (>%( 11 2343"3 5 6178,K/ %##D:9 +@(@J$& 9B@(9 KD) -%&F ($)C
D) +D&?@(@D& DK %& %EE)DN$? VQOG[4W E$)C@(./f Nw. Envtl. Advocates v. City of Portland, 56 
b31? XZX0 X<7 ,X(> "@)36XX8/ ,-=>$ E#%@& #%&HB%H$ DK V9$+(@D& 6178 DK (>$ "#$%& '%($) *+(W
authorizes citizens to enforce all VQOG[4W E$)C@( +D&?@(@D&93./ ,$CE>%9@9 D)@H@&%#/f Am. Canoe 
!))6(7 8(.# ,# ?#'# <-&*+ & Sewer Auth., 306 F. Supp. 2d 30, 36 (D.D.C. 2004) (finding that 
E#%@&(@KK9 >%? 9(%&?@&H S$+%B9$ (>$ "#$%& '%($) *+( -%##D:9 +@(@J$& 9B@(9 (D $&KD)+$ %&F QOG[4
E$)C@( E)DN@9@D&./f B-+2*&@ F9,*+ <-&*+)@*D !))6( ,# '9&/ %3 G+-(HC9(, No. 3:14-1743, 2016 WL 
827584, at *6 (M.D. Tenn. Mar. 3, 2016) (finding that overflow prohibitions and the NPDES 
permit provisions requiring monitoring and nutrient management were not beyond the scope of 
federal law); Ohio Vally [sic] Envtl. Coal., Inc. v. Fola Coal Co., LLC, No. CIV. 2:12-3750, 
2013 WL 6709957, at *19 (S.D. W.Va. Dec. 19, 2013) (allowing plaintiffs to use the citizen suit 
provision to seek enforcement of state water quality standards); Locust Lane v. Swatara Twp. 
Auth., 636 F. Supp. 534, 537-38 (M.D. Pa. 1986) (holding that plaintiffs had standing to enforce 
NPDES permit provision that set a schedule for the construction of wastewater treatment 
facilities); A/"-&;(9(5 <-&*+ 1@*D '9&9K*() 3%+ - B/59*(9. 4(,6& ,# 4-&%(, 506 F. Supp. 902, 908 
,'3G3 O%3 6X<Y/ ,-]&%9CB+> %9 :$ >%N$ KDB&? N@D#%(@D&9 DK (>$ QOG[4 E$)C@( @( @9 B&&$+$99%)F
to determine whether plaintiffs have proved violations of effluent standards or limitations under . 
. . 33 U.S.C. § 1311 or any other section DK (>$ "#$%& '%($) *+(3./3 
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just that here by violating Standard Conditions 23 and 25 of its NPDES permit for the Vermilion 

Station, Prairie Rivers Network has adequately alleged independently enforceable violations of 

the Clean Water Act.    

B. Violations of Standard Conditions 23 and 25 Need Not be Directly Tied to a 
Point Source Discharge into Navigable Waters to be Federally Enforceable. 

4(%&?%)? "D&?@(@D&9 ;1 %&? ;8 DK GF&$HFI9 QOG[4 E$)C@( KD) (>e Vermilion Station 

need not be directly tied to a point source discharge into navigable waters to be enforceable 

under the Clean Water Act.  The district court erroneously determined that only point source 

discharges into navigable waters can violate NPDES permit conditions.  Dkt. #23, APP0017.  

=>$ "DB)(I9 +D&+#B9@D& @9 $))D&$DB9 KD) %( #$%9( (:D )$%9D&93 4$+(@D& 1Y6,%/0 :>@+> @9 D&$ DK (>$

central provisions of the Clean Water Act, requires permittees to comply with all provisions of 

their NPDES permits.  See 33 U.S.C. § 1311(a) (requiring compliance with NPDES permit 

provisions in 33 U.S.C. § 1342).  Thus, if a permittee discharges pollution in a manner or at a 

location that is not authorized by its NPDES permit ! or, as here, is explicitly disallowed by that 

permit ! it is also in violation of section 301(a) of the Clean Water Act. 14  Moreover, neither 

Standard Condition 23 nor Standard Condition 25 turn on whether the permittee directly 

discharges pollutants from a point source into navigable waters.  They are independent permit 

conditions that need not be directly tied to a point source discharge to be enforceable.  

                                                
14 4$+(@D& 1Y6,%/ DK (>$ "#$%& '%($) *+( 9(%($9 (>%( -V$WL+$E( %9 @& +DCE#@%&+$ :@(> (>@9 9$+(@D&
%&? 9$+(@D&VW 3 3 3 V_Y;W0 (>$ ?@9+>%)H$ DK %&F ED##B(%&( SF %&F E$)9D& 9>%## S$ B&#%:KB#3. =>@9
means that discharges not in compliance with a NPDES permit are unlawful and in violation of 
section 301(a).  As noted below, Dynegy has a NPDES permit for the Vermilion Station that 
implements specific limits on the discharges permitted at the Vermilion site and includes 
additional conditions that Dynegy must comply with across the entire Vermilion site.  If Dynegy 
is not in compliance with its NPDES permit because it has violated conditions of the permit, its 
discharges are unlawful and in violation of section 301(a). 
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[N$& @K (>@9 "DB)( BE>D#?9 (>$ ?@9()@+( +DB)(I9 )B#@&H D& "DB&( 6 (>%( (>$ %##$H$?

?@9+>%)H$9 %)$ &D( -ED@&( 9DB)+$ ?@9+>%)H$9. B&?$) (>$ "#$%& '%($) *+(0 GF&$HFI9 N@D#%(@D&9 DK

Standard Conditions 23 and 25 are still enforceable because the Vermilion permit defines, and 

sets conditions on, the amount and type of pollution the Vermilion Station may discharge and the 

points from which that pollution may be discharged into the Middle Fork (defined as permitted 

-DB(K%##9./0 Dkt. #1, APP0029, ¶ 37.15  By violating Standard Conditions 23 and 25, Dynegy is 

discharging those pollutants in a manner that is not authorized by the permit.  As long as Dynegy 

>%9 %& %+(@N$ QOG[4 E$)C@( KD) (>$ \$)C@#@D& 4(%(@D&0 (>$ E$)C@(I9 +D&?@(@D&9 %)$ $&KD)+$%S#$0

and any and all violations of the permit are unlawful under the Clean Water Act.  See Am. Canoe 

!))6(, 306 F. Supp. 2d at 36; Friends of the Earth, 204 F.3d at 152; Nw. Envtl. Advocates, 56 

F.3d at 986; B-+2*&@ F9,*+ <-&*+)@*D !))6(, 2016 WL 827584, at *6; Ohio Vally [sic] Envtl. 

Coal., Inc., 2013 WL 6709957, at *19; Locust Lane, 636 F. Supp. at 537-38; Pymatuning Water 

1@*D '9&9K*() 3%+ - B/59*(9. 4(,6&, 506 F. Supp. at 908.  Prairie Rivers Network has thus 

%?$AB%($#F %##$H$? (>%( GF&$HFI9 N@D#%(@D&9 DK 4(%&?%)? "D&?@(@D&9 ;1 %&? ;8 %)$ B&#%:KB#

under the Clean Water Act.   

Second, the plain language of Standard Conditions 23 and 25 does not limit violations of 

either condition to direct discharges from a point source into navigable waters.  As discussed 

%SDN$0 4(%&?%)? "D&?@(@D& ;1 9(%($9 (>%( -V+WD##$+($? 9+)$$&@&H0 9#B))@$90 9#B?H$90 %&? D(>$) 9D#@?9

shall be disposed of in such a manner as to prevent entry of those wastes (or runoff from the 

:%9($9/ @&(D :%($)9 DK (>$ 4(%($3. 2&?$) %EE#@+%S#$ ]##@&D@9 )$HB#%(@D&90 +D%# %9> C$$(9 (>$

?$K@&@(@D& DK -9#B?H$3. See 35 Ill. Admin. Code § 301.395.  In addition, applicable Illinois law 

                                                
15 The Vermilion permit specifically defines nine external outfalls at the Vermilion Station ! 
Outfalls 001, A01, B01, C01, 002, 003, A03, B03, and C03 ! each of which authorizes limited 
discharges of certain pollutants at specific outfalls to the Middle Fork.  Dkt. #1, APP0029, ¶ 37. 
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?$K@&$9 -?@9ED9%#. %9 -(>$ ?ischarge, deposit, injection, dumping, spilling, leaking or placing of 

any waste or hazardous waste into or on any land or water . . . so that such waste or hazardous 

waste or any constituent thereof may enter the environment or be emitted into the air or 

?@9+>%)H$? @&(D %&F :%($)90 @&+#B?@&H H)DB&? :%($)93. _68 ]U"4 8k136<83  

Standard Condition 25 incorporates all applicable provisions of Subtitles C, D, and E of 

Title 35 of the Illinois Administrative Code.  The applicable Illinois regulations that Dynegy has 

N@D#%($? )$AB@)$ (>%( % E$)C@(($$I9 $KK#B$&( &D( +D&(%@& 9$((#$%S#$ 9D#@?90 @))$9E$+(@N$ DK :>$(>$)

the discharge itself is a permitted or unpermitted point source discharge.  See 35 Ill. Admin. 

"D?$ 5 1Y_36Y73 =>$ ($)C -$KK#B$&(. @9 ?$K@&$?0 @& )$#$N%&( E%)(0 %9 -%&F :%9($:%($) ?@9+>%)H$?0

directly or indirectly, to the waters of the State or to any storm sewer, and the runoff from land 

B9$? KD) (>$ ?@9ED9@(@D& DK :%9($:%($) D) 9#B?H$93. Id. § 301.275 (emphasis added).  In addition, 

GF&$HF >%9 N@D#%($? %EE#@+%S#$ ]##@&D@9 )$HB#%(@D&9 (>%( E)D>@S@( (>$ ?@9+D#D)@&H DK ]##@&D@9I

:%($)9 @& (@&(9 &D( DK &%(B)%# D)@H@& %&? %SDN$ -DSN@DB9. #$N$#9 %&? (>$ ?@9+>%)H@&H DK

contaminants in concentrations that exceed the applicable Illinois statutory limits.  A plain 

reading of the NPDES permit and Illinois regulations and law indicate that violations of Standard 

Conditions 23 and 25 need not be directly tied to point source discharges. 

Additional persuasive authority further supports a reading of the Vermilion permit and 

applicable regulations and law as not requiring permit provisions to be directly tied to a 

?@9+>%)H$)I9 ED@&( 9DB)+$ ?@9+>%)H$9 (>$C9$#N$9 @& D)?$) (D S$ $&KD)+$%S#$ B&?$) (>$ "#$%&

Water Act.  See Nw. Envtl. Advocates, 56 F.3d at 988-<X ,-V"W@(@J$&9 H)DBE9 C%F $&KD)+$ $N$&

valid permit conditions that regulate discharges outside the scope of the Clean Water Act, 

&%C$#F ?@9+>%)H$9 (>%( C%F &$N$) )$%+> &%N@H%S#$ :%($)93./f Sierra Club v. Simkins Indus., Inc., 

847 F.2d 1109, 1115 (4th Cir. 1988) (enforcing monitoring requirements provision); Yadkin 
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Riverkeeper, Inc. 141 F. Supp. 3d at 446-48 (enforcing dam safety provision and removed 

substances provision16); Cape Fear River Watch, Inc. v. Duke Energy Progress, Inc., 25 F. Supp. 

3d 798 (E.D.N.C. 2014), amended, No. 7:13-CV-200-FL, 2014 WL 10991530 (E.D.N.C. Aug. 1, 

2014) (clarifying that citizens can enforce removed substances provisions under the Clean Water 

*+(I9 +@(@J$& 9B@( E)DN@9@D&/f Sierra Club v. City & Cty. of Honolulu, No. 04-00463 DAE-BMK, 

2008 WL 3850495, at *16-18 (D. Haw. Aug. 18, 2008) (finding that a ground-only spill was a 

violation of the applicable NPDES permit provision and was thus enforceable via citizen suit 

even though the violation did not involve a discharge to navigable waters); '%((# G;(D 3%+ 4(,6&

v. Raymark Indus., Inc.0 716 b3 4BEE3 6;<10 6;<8 ,G3 "D&&3 6X<7/ ,-=>$)$ @9 &D(>@&H @& (>$

language or legislative history of the [Clean Water] Act to suggest that a citizen[] suit may seek 

to enforce only those conditions of an NPDES permit that regulate the quality of a discharge 

@CC$?@%($#F S$KD)$ @(9 )$#$%9$ @&(D &%N@H%S#$ :%($)93./3  The legislative history of the Clean 

Water Act also supports this reading.  See S. Rep. No. 414, 92d Cong., 2d Sess. 1972, 1972 

2343"3"3*3Q3 177<0 1Z_Z ,-In addition to violations of section 301(a) citizens are granted 

authority to bring enforcement actions for violations of . . . any condition of any permit issued 

B&?$) 9$+(@D& _Y;3./ ,$CE>%9@9 %??$?/3  

One category of NPDES permit conditions that courts have repeatedly found to be 

$&KD)+$%S#$ %)$ (>D9$ (>%( %)$ &$+$99%)F (D $&9B)$ (>%( (>$ QOG[4 E$)C@(I9 #@C@(9 D& ED@&( 9DB)+$

discharges are not circumvented.  In Yadkin Riverkeeper, the court found that although the dam 

                                                
16 Similar to Standard Condition 23 of the Vermilion permit, a removed substances provision 
E)D>@S@(9 (>$ ?@9ED9%# DK 9BS9(%&+$9 -)$CDN$? @& (>$ +DB)9$ DK ()$%(C$&( D) +D&()D# DK
wastewaters . . . in a manner such as to prevent any pollutant from such materials from entering 
waters of the State or navigable waters of the United States except as permitted by the 
"DCC@99@D&3. See Yadkin Riverkeeper, 141 F. Supp. 3d at 437 (quoting the removed substances 
provision included in the NPDES permit at issue). 
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9%K$(F E)DN@9@D& DK (>$ QOG[4 E$)C@( ?@? &D( -)$HB#%($ (>$ ?@9+>%)H$ DK ED##B(%&(90 ?%C 9%K$(F @9

vital to Duke Energy's efforts to prevent unlawful discharge and comply with the conditions of 

@(9 E$)C@(3. Yadkin Riverkeeper, Inc., 141 F. Supp. 3d at 448.  Therefore, the permit conditions 

-&$$? &D( %??)$99 (>$ ?@9+>%)H$ DK ED##B(%&(9 (D S$ $&KD)+$%S#$ (>)DBH> % +@(@J$& 9B@(3. Id.  

Similarly, courts have found that conditions 9B+> %9 )$CDN$? 9BS9(%&+$9 E)DN@9@D&9 -c%@CVW (D

$&9B)$ (>$ @&($H)@(F DK :%9($:%($) ()$%(C$&( %&? +D&()D# 9F9($C90I %&?0 (>B90 %??)$99VW % ?@KK$)$&(

9(%&?%)? D) #@C@(%(@D&. (>%& B&E$)C@(($? 9$$E D) B&%B(>D)@J$? ?@9+>%)H$ +#%@C93 Roanoke River 

Basin Ass'n v. Duke Energy Progress, LLC, No. 1:16CV607, 2017 WL 5654757, at *4 

(M.D.N.C. Apr. 26, 2017); see also Yadkin Riverkeeper, Inc., 141 F. Supp. 3d at 446.  Therefore, 

courts have held that these types of permit provisions are independently enforceable.  Roanoke 

F9,*+ $-)9( !))6(, 2017 WL 5654757, at *7; Yadkin Riverkeeper, 141 F. Supp. 3d at 447. 

Here, Standard Conditions 23 and 25 are similarly vital to preventing unlawful discharges and 

ensuring compliance with other conditions of the NPDES permit.  They limit pollution in 

different ways than the prohibition on unpermitted seeps addressed in Count 1, such as by 

proscribing the discoloring of the Middle Fork and the discharging of contaminants in 

concentrations that exceed the applicable Illinois statutory limits.  They are, accordingly, 

federally enforceable permit conditions. To sufficiently allege violations of the Vermilion permit 

and the Clean Water Act, Prairie Rivers Network need only allege that Dynegy has taken actions 

inconsistent with the plain language of the NPDES permit, regardless of whether there are point 

source discharges directly at issue.  See, e.g., Laidlaw0 8;< 2343 %( 6Z_3 O)%@)@$ P@N$)9 Q$(:D)RI9

allegations meet that standard.    

Recent decisions from the Sixth Circuit, in Tennessee Clean Water Network v. Tennessee 

Valley Authority, 905 F.3d 436 (6th Cir. 2018), and the Fourth Circuit, in Sierra Club v. Virginia 
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Electric & Power Company, 903 F.3d 403 (4th Cir. 2018), do not suggest otherwise. Both cases 

are plainly distinguishable from this case, as they apply only to the provisions at issue in those 

specific cases and do not apply generally to all instances where violations of NPDES permit 

provisions are asserted.   

In Tennessee Clean Water Network, plaintiffs alleged violations of two provisions in the 

?$K$&?%&(I9 QOG[4 E$)C@(d % )$CDN$? 9BS9(%&+$9 E)DN@9@D& %&? % 9%&@(%)F-sewer overflow 

provision.  Tenn. Clean Water Network, 905 F.3d at 446-47.  The court found that the defendant 

did not violate the permit provisions in question because, based on the plain language of the 

provisions, they did not apply to the specific discharges of coal ash wastewater alleged by the 

plaintiff.  Id. at 447.  The removed substances provision specifically indicated the permitted 

outfalls that the provision applied to, and the sanitary-sewer overflow provision specifically 

applied to sewage, which the court determined did not include coal ash wastewater.  Id.   

In Sierra Club v. Virginia Electric & Power Company, the court found that the term 

-?@9+>%)H$ @&(D 9(%($ :%($)9. B9$? @& (>$ QOG[4 E$)C@( E)DN@9@D& %( @99B$ >%? % 9E$+@K@+

meaning in the context of the Clean Water Act, and therefore, the discharges could not violate 

the permit conditions if they were not discharges of pollution into navigable water from a point 

source.  Sierra Club v. Va. Elec. & Power Co., 903 F.3d at 413-15.  The permit at issue in Sierra 

Club E)D>@S@($? -V?W@9+>%)H$ @&(D 9(%($ :%($)9. &D( @& +DCE#@%&+$ :@(> (>$ QOG[4 E$)C@( %&?

)$CDN$? 9BS9(%&+$9 K)DC -$&($)@&H 9(%($ :%($)3. Id. at 413-14.  The court determined that both 

conditions were limited in scope by its context in the Clean Water Act as result of the terms 

-?@9+>%)H$. %&? -9(%($ :%($). S$@&H $LE#@+@(#F @&+#B?$? @& (>$ E$)mit conditions.  Id. at 413-14.   

By contrast, Prairie Rivers Network has sufficiently alleged that Dynegy has violated the 

plain language of Standard Conditions 23 and 25 of the Permit.  Unlike Tennessee Clean Water 
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Network, nowhere in the Vermilion permit does it explicitly state that Standard Conditions 23 

and 25 only apply to permitted outfalls.  Additionally, as previously noted, Illinois regulations 

indicate that both conditions apply to the disposal or discharge of coal ash wastewater.  See 35 

Ill. A?C@&3 "D?$ 5 1Y631X8 ,?$K@&@&H -9#B?H$. %9 -%&F 9D#@?0 9$C@9D#@?0 D) #@AB@? :%9($

H$&$)%($? K)DC % CB&@+@E%#0 +DCC$)+@%#0 D) @&?B9()@%# :%9($:%($) ()$%(C$&( E#%&(./f id. § 

1Y63;Z8 ,?$K@&@&H -$KK#B$&(. %9 -%&F :%9($:%($)./3 aD)$DN$)0 B&#@R$ @& Sierra Club v. Virginia 

Electric & Power Company0 (>$ ($)C9 -?@9+>%)H$. D) -?@9+>%)H$ @&(D 9(%($ :%($). %)$ &D(

included in any of the Illinois regulations incorporated into Standard Condition 25 that Prairie 

Rivers Network alleges Dynegy has violated, see 35 Ill. Admin. Code §§ 301.275, 302.203, 

1Y_36Y_0 1Y_36Y70 1Y_36;_,%/0 &D) ?D$9 4(%&?%)? "D&?@(@D& ;1 @&+#B?$ (>$ ($)C -?@9+>%)H$. D)

-?@9+>%)H$?3. *#(>DBH> 4(%&?%)? "D&?@(@D& ;1 B9$9 (>$ ($)C -?@9ED9$?0. %EE#@+%S#$ ]##@&D@9 #%:

?$K@&$9 (>$ ($)C -?@9ED9%#. (D HD K%) beyond discharge, as that term is used in the context of the 

"#$%& '%($) *+(0 %&? @&+#B?$9 (>$ -?@9+>%)H$0 ?$ED9@(0 @&M$+(@D&0 ?BCE@&H0 9E@##@&H0 #$%R@&H D)

placing of any waste or hazardous waste into or on any land or water . . . so that such waste or 

hazardous waste or any constituent thereof may enter the environment or be emitted into the air 

D) ?@9+>%)H$? @&(D %&F :%($)90 @&+#B?@&H H)DB&? :%($)93. _68 ]U"4 8k136<83 ]& 9>D)(0 (>$

language limiting the applicability of the provisions at issue in Tennessee Clean Water Network 

and Sierra Club v. Virginia Electric & Power Company is not present in the relevant provisions 

of the Vermilion Station NPDES permit, nor is any other language that would similarly limit the 

scope of those provisions.  For the reasons explained above, Standard Conditions 23 and 25 are 

independently enforceable provisions that are not, and need not be, directly tied to point source 

discharges to be enforceable under the Clean Water Act.   
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In sum, reversal and remand of the district +DB)(I9 D)?$) @9 :%))%&($? S$+%B9$ "DB&( ; DK

O)%@)@$ P@N$)9 Q$(:D)RI9 "DCE#%@&( %##$H@&H GF&$HFI9 N@D#%(@D&9 4(%&?%)? "D&?@(@D&9 ;1 %&? ;8

of the Vermilion permit has an independent jurisdictional basis and should not have been 

dismissed regardless of the ?@9()@+( +DB)(I9 ?$+@9@D& +D&+$)&@&H (>$ B&E$)C@(($? ?@9+>%)H$9

alleged in Count 1.  

CONCLUSION 

For the reasons set forth above, Prairie Rivers Network respectfully requests that this 

"DB)( 9BCC%)@#F )$N$)9$ (>$ ?@9()@+( +DB)(I9 D)?$) %&? )$C%&? KD) KB)(>er proceedings consistent 

:@(> (>$ 4BE)$C$ "DB)(I9 County of Maui decision.  In the alternative, Prairie Rivers Network 

)$9E$+(KB##F )$AB$9(9 (>%( (>@9 "DB)( )$N$)9$ (>$ ?@9()@+( +DB)(I9 D)?$) %&? )$C%&? KD) KB)(>$)

proceedings after consideration of the p%)(@$9I S)@$K9 %&? D)%# %)HBC$&(3 
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=0M%& NN #""*7*- 2$-43#)7*- $% ,$0"#&$0% 0' &3* .!8YG !*)6$& =0%2$&$0%-F

!"#$%&$'' #""*7*- &3#& &3* 2$-43#)7* 0' S0""M&#%&- ')06 &3* L!G 40#" #-3 S$&- $%&0 &3*

:$22"* X0)1 ,$0"#&*- G&#%2#)2 =0%2$&$0% KD 0' &3* !*)6$&F XM)&3*)( 8*'*%2#%&\-

2$-43#)7* 0' S0""M&#%&- 3#,* 2$-40"0)*2 &3* :$22"* X0)1( #%2 $%4"M2* $)0% #%2

6#%7#%*-* #& 40%4*%&)#&$0%- *^4**2$%7 &3* *''"M*%& "$6$&- $% GMT&$&"* = 0' &3* N""$%0$-

?26$%$-&)#&$,* =02*( $% ,$0"#&$0% 0' G&#%2#)2 =0%2$&$0% Kb 0' &3* !*)6$&F !"#$%&$'' #"-0

#""*7*- &3#& &3* S0""M&#%&- #)* # T)$73& 0)#%7*`)*2 40"0) &3#& -&#%2- 0M& A2$-&$%4&"9(B #%2

#)* %0& T*"0/ A0T,$0M- "*,*"-(B #- /*"" #- 40%&#$%$%7 -0"$2- &3#& -*&&"* 0% &3* )$,*)T*2(

$% ,$0"#&$0% 0' =0%2$&$0% Kb 0' &3* !*)6$&F Z9 ,$0"#&$%7 &3*-* 40%2$&$0%-( !"#$%&$''

#""*7*-( 8*'*%2#%& 3#- ,$0"#&*2 H IDII@#C 0' &3* =>? #%2 $- -MTa*4& &0 -M$&F

8

!"#$%&'%(!#)$%*+,%-./ 0 !1 2345 $ 67 #8

!""###+

Case: 18-3644      Document: 22            Filed: 07/01/2020      Pages: 81



?.?<iGNG

8*'*%2#%&\- 60&$0% #)7M*- &3#&( T*4#M-* !"#$%&$''\- =06S"#$%& #""*7*- &3#& &3*

40#" #-3 )*-$2M#"- #& L!G /*)* )*"*#-$%7 40%&#6$%#%&- &0 7)0M%2/#&*)( #%2 &3#& &3*

7)0M%2/#&*) /#- 2$-43#)7$%7 &0 &3* :$22"* X0)1 ,$# 2$-4)*&* M%S*)6$&&*2 -**S-( &3*

=06S"#$%& -30M"2 T* 2$-6$--*2 T*4#M-* G*,*%&3 =$)4M$& S)*4*2*%& *-&#T"$-3*- &3#& &3*

=>? 20*- %0& )*7M"#&* 2$-43#)7*- &0 7)0M%2/#&*)( *,*% /3*)* &3* 7)0M%2/#&*) $-

392)0"07$4#""9 40%%*4&*2 &0 -M)'#4* /#&*)- )*7M"#&*2 T9 &3* =>?F !"#$%&$'' 40M%&*)-

&3#& &3* G*,*%&3 =$)4M$& 2*4$-$0% $- 2$-&$%7M$-3#T"* #%2 $%#SS0-$&* &0 &3* $%-&#%& 4#-*F

XM)&3*)( !"#$%&$'' #""*7*- &3* #""*7#&$0%- $% =0M%& NN -*& '0)&3 2$-&$%4& ,$0"#&$0%- 0' &3*

=>? &3#& S)0,$2* #% $%2*S*%2*%& T#-$- '0) &3* 40M)&\- aM)$-2$4&$0%F

:0&$0% &0 8$-6$-- G&#%2#)2

8*'*%2#%& #-1- &3#& &3* :0&$0% &0 8$-6$-- T* 40%-$2*)*2 M%2*) T0&3 X*2*)#"

+M"*- 0' =$,$" !)04*2M)* IK@TC@IC #%2 IK@TC@UCF :0&$0%- &0 2$-6$-- M%2*) +M"* IK@TC@IC

#)* 6*#%& &0 &*-& &3* -M''$4$*%49 0' &3* 406S"#$%&( %0& &0 2*4$2* &3* 6*)$&- 0' &3* 4#-*F

*"-%"$ 73$ 8"$9,%3:3.; ,-< =>1- *,-6"$4 !%<' &' 2?$#"::( ]]O XFD2 bPU( bPP @]&3 =$)F KOIJCF

N% &3* 40%&*^& 0' # 60&$0% &0 2$-6$-- '0) "#41 0' -MTa*4& 6#&&*) aM)$-2$4&$0%( &3* 40M)&

#44*S&- #- &)M* &3* /*"" S"*#2*2 '#4&M#" #""*7#&$0%-( 2)#/$%7 #"" )*#-0%#T"* $%'*)*%4*- $%

'#,0) 0' &3* S"#$%&$''( TM& # S"#$%&$'' '#4*2 /$&3 # IK@TC@IC 60&$0% &0 2$-6$-- T*#)- &3*

TM)2*% 0' *-&#T"$-3$%7 &3#& &3* aM)$-2$4&$0%#" )*_M$)*6*%&- 3#,* T**% 6*&F 2?$#"::( ]]O

XFD2 #& bPP`PRF

? 60&$0% M%2*) +M"* IK@TC@UC 43#""*%7*- &3* -M''$4$*%49 0' &3* 406S"#$%& &0 -&#&*

# 4"#$6 MS0% /3$43 )*"$*' 6#9 T* 7)#%&*2F @,::1-,- &' )$,%"$-,: A$<"$ 37 (3:16" 37 *+1'

!3<." B3' C( b]O XFD2 PII( PKO @]&3 =$)F KOORCF ? 406S"#$%& 6M-& 40%&#$% -M''$4$*%&
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'#4&M#" 6#&&*)( #44*S&*2 #- &)M*( &0 -&#&* # 4"#$6 &0 )*"$*' &3#& $- S"#M-$T"* 0% $&- '#4*F

D0+6$37% &' 5EF,:( bbU EFGF UUK( U]P @KOORCF W3*-* #""*7#&$0%- A6M-& T* *%0M73 &0 )#$-* #

)$73& &0 )*"$*' #T0,* &3* -S*4M"#&$,* "*,*"FB 2":: D%:,-%16 *3$G' &' H#39F:;( bbO EFGF bJJ(

bbb @KOO]CF W3* #""*7#&$0%- &3#& #)* *%&$&"*2 &0 &3* #--M6S&$0% 0' &)M&3 #)* &30-* &3#& #)*

'#4&M#"( )#&3*) &3#% 6*)* "*7#" 40%4"M-$0%-F 5EF,:( bbU EFGF #& U]P`]RF

8*'*%2#%& #)7M*- &3#& &3* 40M)& -30M"2 *,#"M#&* $&- 60&$0% M%2*) T0&3 +M"*-

IK@TC@IC #%2 IK@TC@UC( #- -06* )*4*%& 2$-&)$4& 40M)&- 3#,* 20%* $% -$6$"#) 4#-*-F G**

IG0%,%" )3$"&"$ &' J1-<"$ K3$.,- L-"$.; (,$%-"$0( KbK XFGMSSFD2 JPP( JRP @8FGF=F KOI]C(

)*,*)-*2 0% 0&3*) 7)0M%2- PP] XFD2 UD] @J&3 =$)F KOIPCj =1"$$, *:?F &' M1$.1-1, L:"6%$16 ,-<

(3#"$ *3'( IJb XFGMSSFD2 UOI( UOJ @YF8F L#F KOIbCF h0/*,*)( $% &3* G*,*%&3 =$)4M$&\-

A63-393#36 2*4$-$0%( &3* 2$-&)$4& 40M)& 2$-6$--*2 &3* 406S"#$%& SM)-M#%& &0 +M"*

IK@TC@IC( # 2*4$-$0% #''$)6*2 T9 &3* #SS*#"- 40M)&F M1::,." 37 A63-393#36 !,>" &' 8,;%3-

@?<03- *3$G'( KJ XFD2 RUK( RUD @]&3 =$)F IRRJCF Z#-*2 0% &3* G*,*%&3 =$)4M$& S)*4*2*%&(

&3* 40M)& /$"" #%#"95* &3* 60&$0% M%2*) +M"* IK@TC@ICF h0/*,*)( &3* 40M)& /0M"2 %0&*

&3#&( M%2*) *$&3*) IK@TC@IC 0) IK@TC@UC( &3* )*-M"& /0M"2 T* &3* -#6*F

=0M%& N

X0) =0M%& N( 8*'*%2#%& #)7M*- &3#& G*,*%&3 =$)4M$& 2*4$-$0% $% A63-393#36 $-

A0% #"" '0M)-B /$&3 &3* '#4&M#" -$&M#&$0% $% &3* $%-&#%& 4#-*( #%2 $- 4"*#) &3#& &3* =>?

20*- %0& )*7M"#&* 2$-43#)7*- 0' 40%&#6$%#%&- &0 7)0M%2/#&*)( *,*% /3*)* &3#&

40%&#6$%#&*2 7)0M%2/#&*) )*#43*- %#,$7#T"* /#&*)-F Z*4#M-* !"#$%&$''\- =06S"#$%& $-

*%&$)*"9 S)*2$4#&*2 MS0% #""*7*2 2$-43#)7*- &0 7)0M%2/#&*)( &3* 40M)& -30M"2 2$-6$--

$&F !"#$%&$'' )*-S0%2- &3#& A63-393#36 $- $%#SS0-$&* #%2 &3#& 8*'*%2#%& $-

6$-43#)#4&*)$5$%7 &3* 2*4$-$0%( T*4#M-* &3#& 4#-* A70,*)%- 2$-43#)7*- 1-%3 .$3?-<#,%"$
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1%0":7( #T-*%& *,$2*%4* &3#& &3* 7)0M%2/#&*) 2$-4)*&*"9 40%,*9- S0""M&$0% $%&0 #

%#,$7#T"* /#&*)FB !"#$%&$'' 40%&*%2- &3#& A$- # -*S#)#&* _M*-&$0% %0& #& $--M* 3*)*(B #%2

&3#&( $% &3* -S*4$'$4 '#4&M#" 4$)4M6-&#%4*- 0' &3$- 4#-*( &3* 6#a0)$&9 0' 40M)&- 3#,* 3*"2

&3#& &3* S"#$% "#%7M#7* 0' &3* =>? #SS"$*- &0 #%2 S)03$T$&- -M43 2$-43#)7*-F

N% A63-393#36( # "04#" ,$""#7* -M*2 W#)7*& '0) ,$0"#&$0%- 0' &3* ="*#% ?$) ?4& #%2

=>?F W#)7*& 0S*)#&*2 # /#)*30M-* $% &3* #)*#F W)M41- S#)1*2 #& &3* /#)*30M-*

2)$SS*2 0$"( /3$43 40""*4&*2 $%&0 )#$%/#&*) )M%0'' ')06 -&0)6-F +#$%/#&*) )M%0'' ')06

&3* -$&* &3*% 40""*4&*2 $% # U`#4)* #)&$'$4$#" S0%2 0% &3* -$&*F X)06 &3* )*&*%&$0% S0%2

/#&*) -**S*2 $%&0 &3* 7)0M%2( S0--$T"9 4#))9$%7 392)04#)T0%- #%2 0&3*) M%/*"406*

-MT-&#%4*-F W3* 2$-&)$4& 40M)& aM27*( )*7#)2$%7 &3* )#$%/#&*) )M%0''( 2$-6$--*2 &3*

406S"#$%&( '$%2$%7 &3#& S#)1$%7 "0&- #%2 )*&*%&$0% S0%2- /*)* %0& A%#,$7#T"* /#&*)-B

M%2*) &3* =>?F Y,*% &30M73 7)0M%2/#&*) *,*%&M#""9 )*#43*2 -&)*#6-( "#1*-( #%2

04*#%-( &3* 2$-&)$4& 40M)& 3*"2( $& /#- %0& S#)& 0' &3* A/#&*)- 0' &3* E%$&*2 G&#&*-(B #-

2*'$%*2 $% H IDUK@]C 0' &3* =>?F

W3* G*,*%&3 =$)4M$& #''$)6*2F W3* 40M)& T*7#% T9 %0&$%7 &3#& &3* =>? #SS"$*2

&0 A&3* /#&*)- 0' &3* E%$&*2 G&#&*-(B #%2 &3#& &3* =>? /#- # AT)0#2 -&#&M&*( )*#43$%7

/#&*)- #%2 /*&"#%2- &3#& #)* %0& %#,$7#T"* 0) *,*% 2$)*4&"9 40%%*4&*2 &0 %#,$7#T"*

/#&*)-FB A63-393#36( KJ XFD2 #& RUJF W3* 40M)& &3*% %0&*2 &3#&( &30M73 T)0#2( &3*

=>?\- )*#43 /#- %0& &0&#"( '$%2$%7 &3#& &3* Y!?\- )*7M"#&0)9 2*'$%$&$0% 0' A/#&*)- 0'

&3* E%$&*2 G&#&*-B $%4"M2*2 A$%&)#-&#&* "#1*-( )$,*)-( -&)*#6- @$%4"M2$%7 $%&*)6$&&*%&

-&)*#6-C( 6M2'"#&-( -#%2'"#&-( /*&"#%2-( -"0M73-( S)#$)$* S0&30"*-( /*& 6*#20/-( S"#9#

"#1*-( 0) %#&M)#" S0%2-( &3* M-*( 2*7)#2#&$0% 0) 2*-&)M4&$0% 0' /3$43 40M"2 #''*4&
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$%&*)-&#&* 0) '0)*$7% 4066*)4*\eFfB A63-393#36( KJ XFD2 #& RUb( _M0&$%7 JO =FXF+F H

KDOFD@-C@DCF

W3* 40M)& &3*% #-1*2 &3* _M*-&$0% Ae/f3#& 0' &3* S0--$T$"$&9 &3#& /#&*) ')06 &3*

S0%2 /$"" *%&*) &3* "04#" 7)0M%2 /#&*)-( #%2 &3*%4* M%2*)7)0M%2 #_M$'*)- &3#& '**2

"#1*- #%2 -&)*#6- &3#& #)* S#)& 0' &3* k/#&*)- 0' &3* E%$&*2 G&#&*-\lB A63-393#36( KJ

XFD2 #& RUbF =$&$%7 &0N16>,$<\-I 30"2$%7 &3#& /3*#& # '#)6*) T#1*- $%&0 T)*#2 #%2 *#&-

#& 306* $- S#)& 0' A$%&*)-&#&* 4066*)4*B T*4#M-* &30-* #4&$,$&$*- #''*4& &3* ,0"M6* 0'

$%&*)-&#&* -3$S6*%&-( &3* 40M)& &3*0)$5*2 &3#&( 0% # -$6$"#) )#&$0%#"*( A#"" 7)0M%2 /#&*)-

63?:< T* &30M73& /$&3$% &3* S0/*) 0' &3* %#&$0%#" 70,*)%6*%&FB A63-393#36( KJ XFD2 #&

RUb @*6S3#-$- $% 0)$7$%#"CF h0/*,*)( &3* 40M)& '0M%2 &3#&d

ZM& &3* ="*#% >#&*) ?4& 20*- %0& #&&*6S& &0 #--*)& %#&$0%#" S0/*) &0 &3*
'M""*-&F A>#&*)- 0' &3* E%$&*2 G&#&*-B 6M-& T* # -MT-*& 0' A/#&*)Bj
0&3*)/$-* /39 $%-*)& &3* _M#"$'9$%7 4"#M-* $% &3* -&#&M&*l @.0 0%*
-M77*-&- &3#& &3* 'M%4&$0% 0' &3$- S3)#-* $- &0 2$-&$%7M$-3 206*-&$4 /#&*)-
')06 &30-* 0' =#%#2# 0) :*^$40FC .*$&3*) &3* ="*#% >#&*) ?4& %0) &3*
Y!?\- 2*'$%$&$0% #--*)&- #M&30)$&9 0,*) 7)0M%2 /#&*)-( aM-& T*4#M-* &3*-*
6#9 T* 392)0"07$4#""9 40%%*4&*2 /$&3 -M)'#4* /#&*)-F

A63-393#36( KJ XFD2 #& RUbF

W3* 40M)& 40%4"M2*2 &3#& &3* 06$--$0% 0' 7)0M%2/#&*)- ')06 &3* =>? /#- %0&

#% 0,*)-$73&( #%2 =0%7)*-- 3#2 *"*4&*2 &0 "*#,* &3* -MTa*4& 0' 7)0M%2/#&*) )*7M"#&$0%

&0 -&#&* "#/F A63-393#36( KJ XFD2 #& RUbF

W3* 40M)& &3*% #22)*--*2 &3* S)0T"*6 0' S0""M&#%&- &)#,*"$%7 ')06 7)0M%2/#&*)

&0 -M)'#4* /#&*)- ,$# # 392)0"07$4#" 40%%*4&$0%( /)$&$%7d

W3* S0--$T$"$&9 0' # 392)0"07$4#" 40%%*4&$0% 4#%%0& T* 2*%$*2( -** =1"$$,
*:?F &' *3:3$,<3 O"71-1-. *3'( PDP XFGMSSF IJKP @8F =0"0F IRRDCjK6*:"::,-

1N16>,$< &' )1:F?$-( DI] EFGF III @IRJKCF
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L63:3.16,: =""G,." =1%?,%13- &' *+"-";( ]UD XFGMSSF JDI( JD] @YF8F =#"F IRPRC(
TM& %*$&3*) &3* -&#&M&* %0) &3* )*7M"#&$0%- 6#1*- -M43 # S0--$T$"$&9 #
-M''$4$*%& 7)0M%2 0' )*7M"#&$0%F V% -*,*)#" 044#-$0%- &3* Y!? 3#- %0&*2
&3* S0&*%&$#" 40%%*4&$0% T*&/**% 7)0M%2 /#&*)- #%2 -M)'#4* /#&*)-( TM& $&
3#- "*'& &3* )*7M"#&0)9 2*'$%$&$0% #"0%*F YF7F( !)*#6T"* &0 .!8YG !*)6$&
?SS"$4#&$0% +*7M"#&$0%- '0) G&0)6 >#&*) 8$-43#)7*-( bb X*2F +*7F J]RRO(
J]RR] @.0,F IU( IRROC @AeWf3$- )M"*`6#1$%7 0%"9 #22)*--*- 2$-43#)7*- &0
/#&*)- 0' &3* E%$&*2 G&#&*-( 40%-*_M*%&"9 2$-43#)7*- &0 7)0M%2 /#&*)- #)*
%0& 40,*)*2 T9 &3$- )M"*6#1$%7 @M%"*-- &3*)* $- # 392)0"07$4#" 40%%*4&$0%
T*&/**% &3* 7)0M%2 /#&*) #%2 # %*#)T9 -M)'#4* /#&*) T029FBCC =0""#&*)#"
)*'*)*%4* &0 # S)0T"*6 $- %0& # -#&$-'#4&0)9 -MT-&$&M&* '0) '04M-*2 #&&*%&$0%
$% )M"*`6#1$%7 0) #2aM2$4#&$0%F Z9 #6*%2$%7 $&- )*7M"#&$0%-( &3* Y!?
40M"2 S0-* # 3#)2*) _M*-&$0%F ?- &3* -&#&M&* #%2 )*7M"#&$0%- -&#%2(
30/*,*)( &3* '*2*)#" 70,*)%6*%& 3#- %0& #--*)&*2 # 4"#$6 0' #M&30)$&9
0,*) #)&$'$4$#" S0%2- &3#& 2)#$% $%&0 7)0M%2 /#&*)-F

A63-393#36( KJ XFD2 #& RUb`UUF

Z#-*2 0% &3* '0)70$%7( &3* 40M)& '$%2- &3#& &3* G*,*%&3 =$)4M$&\- 2*4$-$0% $%

A63-393#36 $- 2$)*4&"9 #SS"$4#T"* &0 &3* '#4&- 0' &3* $%-&#%& 4#-*F 8$-43#)7*- ')06

#)&$'$4$#" S0%2- $%&0 7)0M%2/#&*) #)* %0& 70,*)%*2 T9 &3* =>?( *,*% $' &3*)* $- #%

#""*7*2 392)0"07$4#" 40%%*4&$0% T*&/**% &3* 7)0M%2/#&*) #%2 -M)'#4* /#&*)-

_M#"$'9$%7 #- A%#,$7#T"* /#&*)-B 0' &3* E%$&*2 G&#&*-F

!"#$%&$''( 30/*,*)( #)7M*- &3#& A63-393#36 $- %0& #SS"$4#T"* T*4#M-* A63-393#36

40%4*)%*2 0%"9 0% /3*&3*) &3* =>? 70,*)%*2 2$-43#)7*- $%&0 &3* 7)0M%2/#&*) $&-*"'(

#T-*%& *,$2*%4* &3#& &3* 7)0M%2/#&*) 2$-4)*&*"9 40%,*9*2 S0""M&$0% $%&0 # %#,$7#T"*

/#&*)F !"#$%&$'' '04M-*- 0% &3* 40M)&\- M-* 0' A6#9B #%2 AS0--$T$"$&9e(fB -**6$%7 &0

#)7M* &3#& &3* 40M)& 0%"9 40%-$2*)*2 &3* 392)0"07$4#" 40%%*4&$0% #- # 39S0&3*&$4#"( #%2

2$2 %0& #4&M#""9 6#1* #%9 2*&*)6$%#&$0% 0) )M"$%7 #- &0 /3*&3*) &3* -4*%#)$0 '#4*2 T9

&3$- 40M)& $% &3* $%-&#%& 4#-* $- 40,*)*2 T9 &3* =>?F
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W3* 40M)& '$%2- !"#$%&$''\- #)7M6*%& M%S*)-M#-$,*F W3* G*,*%&3 =$)4M$&

#''$)6#&$,*"9 3*"2 &3#& &3* =>? 2$2 %0& #--*)& #M&30)$&9 0,*) 7)0M%2/#&*)-( aM-&

T*4#M-* &30-* /#&*)- A6#9B T* 392)0"07$4#""9 40%%*4&*2 /$&3 -M)'#4* /#&*)-F W3$-

40M)&\- )*#2$%7 0' &3#& S#--#7* $- &3#& &3* G*,*%&3 =$)4M$& '0M%2 #%9 392)0"07$4#"

40%%*4&$0% T*&/**% -M)'#4* /#&*)- #%2 7)0M%2/#&*) &0 T* $))*"*,#%& $% &*)6- 0'

/3*&3*) 7)0M%2/#&*)- /*)* 40,*)*2 T9 &3* =>?F N' &3* 2$-43#)7* $- 6#2* $%&0
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 Judgment in a Civil Case (02/11) 
  

UNITED STATES DISTRICT COURT 
for the 

Central District of Illinois 
 

PRAIRIE RIVERS NETWORK, ) 
) 

Plaintiff,   ) 
) 

vs.   ) Case Number: 18-2148    
) 

DYNEGY MIDWEST GENERAL LLC, ) 
) 

Defendant.   ) 
 

JUDGMENT IN A CIVIL CASE 

  ! JURY VERDICT.  This action came before the Court for a trial by jury.  The issues 
have been tried and the jury has rendered its verdict. 
 
  " DECISION BY THE COURT.  This action came before the Court, and a decision has 
been rendered. 
 

IT IS ORDERED AND ADJUDGED that this matter is hereby DISMISSED. 
 
Dated: 11/14/2018    
 

s/ Shig Yasunaga             
Shig Yasunaga 
Clerk, U.S. District Court 
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