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i

CORPORATE DISCLOSURE STATEMENT

Pursuant to Federal Rules of Appellate Procedure 26.1 and 28, UPMC

states that it has no parent corporation. No publicly held corporation owns an

interest in UPMC, which is a non-stock, non-profit Pennsylvania corporation.

UPMC Presbyterian Shadyside is a wholly owned subsidiary of UPMC.
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STATEMENT OF JURISDICTION

The United States District Court for the Western District of

Pennsylvania had jurisdiction under Section 11(2) of the National Labor Relations

Act (“NLRA”), 29 U.S.C. § 161(2). On September 2, 2014, the District Court

granted the National Labor Relations Board’s motions to enforce three

administrative subpoenas duces tecum and then stayed its ruling to permit an

appeal. JA64. On October 27, 2014, the District Court denied UPMC and UPMC

Presbyterian Shadyside’s Motions for Reconsideration. JA66-68. UPMC and

UPMC Presbyterian Shadyside filed timely notices of appeal on November 18,

2014. JA1-6. This Court has appellate jurisdiction under 28 U.S.C. §§ 1291 and

1294(1). Chao v. Cmty. Trust Co., 474 F.3d 75, 79 (3d Cir. 2007).

STATEMENT OF THE ISSUE

Did the District Court abuse its discretion and commit an error of law

when it held that it was “constrained” to “rubber stamp” the enforcement of the

NLRB’s subpoenas duces tecum, even though it found that the subpoenas were

overly broad and burdensome and did not meet this Court’s precedent for

enforcement?
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STATEMENT OF THE CASE

Appellee the National Labor Relations Board applied first to an

Administrative Law Judge and then to the United States District Court for the

Western District of Pennsylvania for enforcement of three subpoenas duces tecum

the NLRB had issued: (1) one to UPMC; (2) one to UPMC Presbyterian

Shadyside; and (3) one to UPMC, on behalf of the Service Employees International

Union (“the Union”). (For clarity, this brief refers to UPMC and UPMC

Presbyterian Shadyside collectively as “Appellants.”) The NLRB issued the

subpoenas in the context of unfair labor practice proceedings arising from the

Union’s complaint that Presbyterian Shadyside—not UPMC—had committed

various unfair labor practices. After Appellants filed petitions to revoke the

subpoenas, the Administrative Law Judge modified the subpoenas in part and

ordered enforcement. Appellants notified the NLRB of their continuing

objections; and the NLRB then filed these civil actions seeking enforcement in the

District Court.

The District Court found that the subpoenas were “overly broad and

unfocused;” that they bore “minimal or no relationship” to the underlying case;

that they sought “highly confidential and proprietary information;” and that

compliance with them would be “extensive, expensive, time-consuming, and
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potentially disruptive.” JA23, 29. So, concluded the District Court, “based upon

the current record and applying the applicable ‘test’ . . . , the Court would deny the

three (3) Applications to Enforce Subpoenas Duces Tecum in their current form.”

JA29-30.

Despite this, the District Court ordered enforcement, holding that it

was “constrained” to act as a “rubber stamp” because (so the District Court

thought) two of this Court’s recent cases changed long-standing Circuit precedent

with respect to judicial enforcement of agency subpoenas and stripped the federal

courts of authority to review and determine their enforceability. JA31. As the

District Court explained it, this Court’s recent precedent relegated district courts to

“essentially rubber stamp[ing]” the enforcement of agency subpoenas. JA31.

Viewing itself as a mere rubber stamp, the District Court granted

enforcement of the subpoenas and then stayed its ruling to permit an appeal. JA32,

64. Appellants appealed. The NLRB filed Motions for Summary Affirmance and

to Lift the Stay Pending Appeal. This Court denied the NLRB’s motions by Order

dated March 9, 2015.
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STATEMENT OF THE FACTS

The NLRB Proceedings

In April 2013, the Union filed numerous unfair labor practice charges

against UPMC and the separately-incorporated and operated UPMC Presbyterian

Shadyside (“Presbyterian Shadyside”). JA25. These charges uniformly included

allegations that Presbyterian Shadyside and UPMC were a single employer. After

investigating the Union’s unfair labor practice charges, the NLRB issued its initial

consolidated complaint. JA88. That complaint included only unfair labor practice

charges against Presbyterian Shadyside: it did not name UPMC as a respondent,

contain any allegations about UPMC, or allege anything about a “single employer”

theory. Moreover, the employees who were the subject of the charges were all on

the payroll of and employed by Presbyterian Shadyside.

On January 9, 2014—just one month before the scheduled hearing on

the underlying charges—the NLRB filed its Second Amended Consolidated

Complaint (the “Complaint”) under Section 10(b) of the NLRA, 29 U.S.C. § 151 et

seq. JA96. This Complaint differed from the initial complaint in one critical

respect: although the NLRB previously directed the Union to file amended

charges removing the single employer allegations, the NLRB unexpectedly

reversed course, opted to name UPMC as an additional respondent, and included a
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paragraph alleging that UPMC and Presbyterian Shadyside were a “single

employer.” See JA105-06, 329.

As had the initial complaint, the Complaint alleged specific instances

of unfair labor practices—every single one of which occurred only at Presbyterian

Shadyside. It referenced multiple facilities—every single one of which are owned

or operated only by Presbyterian Shadyside. It alleged conduct of managers,

supervisors, agents, and employees—every single one of whom is employed only

by Presbyterian Shadyside (which is not surprising given that UMPC, the parent

holding company, does not have any employees). And, it requested relief only

with regard to Presbyterian Shadyside (e.g., the posting of a notice at Presbyterian

Shadyside, reading the notice at a meeting of Presbyterian Shadyside employees,

and granting the Union access to public areas of Presbyterian Shadyside). JA118-

20. Further, there is no doubt that Presbyterian Shadyside alone would be able to

satisfy any remedy ultimately ordered in the underlying unfair labor practice

proceeding.

In a mere single-paragraph allegation, the Complaint avers that

UPMC (as a purported “single employer”) had been “engaged in the government

and supervision of Respondent UPMC’s subsidiaries, including Respondent

Presbyterian Shadyside.” JA105. Yet, the Complaint did not contain any
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allegations about any other UPMC subsidiary, and contained just this one specific

allegation related to Presbyterian Shadyside:

[Appellants] have had interrelated operations with
common system-wide technology resources under a long-
term contract with a software vendor which is in effect
until 2019; [and] have applied for and are jointly and
severally obligated for payments on, Revenue Bonds
Series 2011A issued by the Allegheny County Hospital
Development Authority.

JA105-06.1

A few days after it filed the Complaint, the NLRB issued in the

underlying unfair labor practice proceeding the three subpoenas duces tecum at

issue in this appeal, under Section 11(1) of the NLRA, 29 U.S.C. § 161(1): (1) one

to UPMC; (2) one to Presbyterian Shadyside; and (3) one to UPMC, on behalf of

the Union. JA33-63.2 The subpoenas contain more than 160 broad, wide-ranging

1 Paragraph 3(a) of the Complaint also contains general allegations that
simply enumerate the factors used to determine single employer status: that
Appellants share common ownership, administer a common labor policy,
share facilities, and interchange personnel. JA105. Paragraph 3(b) then
states in conclusory fashion, “Based on its operations described above in
paragraph 3(a), [Appellants] constitute a single-integrated enterprise and a
single employer within the meaning of the Act.” JA106.

2 In point of fact, the first two subpoenas duces tecum were issued, completed,
and served by the NLRB. As for the third subpoena duces tecum, the Union
drafted the document requests and completed what was otherwise a largely
blank form and served the subpoena duces tecum on UPMC. See 29 C.F.R.

…Continued
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requests. They seek, for example, Appellants’ corporate minutes, any contracts

related to security services, copies of all advertisements soliciting applications for

employment, any applications for public funding, lists including the names and

addresses of Appellants’ suppliers and non-patient customers, locations and

account numbers of joint or commonly controlled bank accounts, employee health

and benefit plans, copies of all letterhead, terms of the employment or contractual

relationship of various employees, and all documents issued by the Office of

Ethics, Compliance, and Audit Services. JA33-63.

Appellants filed petitions to revoke on the grounds that the subpoenas

were overly broad, sought confidential and proprietary business information,

sought irrelevant information, and did not describe the material requested with

specificity and particularity. JA192-98. The ALJ modified the two subpoenas

issued by the NLRB in small part and modified the subpoena issued on behalf of

the Union to a greater extent, but otherwise denied the petitions to revoke. JA290-

93.3 Appellants notified the NLRB that they would not comply with the

Continued from previous page

§ 102.31. For ease of reference, this brief refers to the subpoenas
collectively as having been issued by the NLRB.

3 The ALJ revoked one request in each of the NLRB’s subpoenas to UPMC
and Presbyterian Shadyside, and 27 of the 69 requests in the subpoena issued

…Continued
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subpoenas; the NLRB then filed the applications to enforce in federal district court

that are the subject of this appeal. JA87.

Meanwhile, the ALJ bifurcated the underlying unfair labor practice

proceedings, severing the single employer allegation pending the outcome of this

litigation, so the proceedings on the underlying unfair labor practice charges

continued apace. The ALJ ultimately found in the NLRB’s favor in large part.

Appellants filed exceptions to the ALJ’s decision and the Board is currently

reviewing those exceptions.

District Court Proceedings

As noted, the NLRB filed applications to enforce the three subpoenas

in federal district court, arguing that the applications should be summarily granted

because the subpoenas seek relevant information. JA87-92. Appellants opposed

the applications arguing, inter alia, that the subpoenas were unduly burdensome;

UPMC was not a proper party; the subpoenas were issued for an improper purpose;

and the documents sought were not relevant to the issues in the underlying unfair

Continued from previous page

on behalf of the Union. The ALJ found most of the stricken requests were
“overly broad,” as well as some that were “not relevant.” See JA290-93.
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labor practice dispute because it involved only Presbyterian Shadyside employees.

See JA332-38.

After reviewing the subpoenas and the parties’ arguments, the District

Court made the following factual findings:

 The “scope and nature” of the subpoenas were “overly broad
and unfocused.” JA23.

 The Board’s request was “massive.” JA23.

 The Court did “not see how these requests have any legitimate
relationship or relevance to the underlying alleged unfair labor
practices.” JA23.

 The subpoenas requested “highly confidential and proprietary
information.” JA23.

 The subpoenas have “no proportionality to the underlying
charges.” JA23.

 The subpoenas “seek information that a union would not be
entitled to receive as part of a normal organization effort.”
JA23.

 The “scope and nature of the requests, coupled with the
NLRB’s efforts to obtain said documents for, and on behalf of,
the [Union]” moved “the NLRB from its investigatory function
and enforcer of federal labor law, to serving as the litigation
arm of the Union, and a co-participant in the ongoing
organization effort of the Union.” JA23-24.

 There was “minimal or no relationship between the Subpoenas
and the underlying unfair labor practice charges.” JA29.

 The “unfair labor practices are being used, under the guise of
the ‘single employer’ rubric, to attempt to legitimize a massive
document request.” JA29.
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 Compliance “would be extensive, expensive, time-consuming,
and potentially disruptive of the daily business activities of the
Respondents” and require “the disclosure of highly confidential
and proprietary information.” JA29.

In applying these factual findings, the District Court set forth this

Court’s long-established test for the enforcement of administrative agency

subpoenas. As the District Court explained, such subpoenas will be enforced

where the agency demonstrates that: “(1) its investigation has a legitimate

purpose, (2) the inquiry is relevant to that purpose, (3) the agency does not already

possess the information requested, (4) the agency has complied with relevant

administrative requirements, and (5) the demand is not ‘unreasonably broad or

burdensome.’” JA29.

Applying this legal test to its factual findings, the District Court

concluded that, “based upon the current record and applying the applicable

‘test’ . . . , the Court would deny the three (3) Applications to Enforce Subpoena

Duces Tecum in their current form.” JA29-30.

Despite both its factual findings and its correct understanding of this

Court’s long-standing precedent, the District Court nonetheless held that the

subpoenas should be enforced. It did so based on its (mistaken, as discussed infra

Section I.B) belief that this Court’s recent decisions in EEOC v. Kronos Inc., 620

F.3d 287 (3d Cir. 2010) (Kronos I), and EEOC v. Kronos Inc., 694 F.3d 351 (3d
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Cir. 2012) (Kronos II), “constrained” it to “rubber stamp” the subpoenas. As the

District Court put it, it was “constrained in the current case, in that any denial of

the present Applications to Enforce Subpoenas will not be affirmed.” JA31; see

also JA31 (“[T]he practical effect of case law as to enforcement of subpoenas of

federal government agencies is that this Court is constrained to essentially ‘rubber

stamp’ the enforcement of the Subpoenas at hand.”).

The Payroll Tax Case

On September 29, 2014, Appellants moved for reconsideration on the

basis that newly discovered evidence obtained through a Right-To-Know inquiry

confirmed that the administrative subpoena process was not being used for a

legitimate purpose related to the NLRB proceeding, but rather to assist the Union

and its allies in a separate case, brought by the City of Pittsburgh alleging that

UPMC was a single employer for purposes of paying past payroll taxes. JA340.

That evidence included invoices submitted to the City of Pittsburgh by its outside

counsel showing that Union lawyers had orchestrated that separate lawsuit. The

chronology is revealing:

 March 20, 2013: The City of Pittsburgh filed a complaint in the
Allegheny Court of Common Pleas, alleging that UPMC, the
parent entity, owed back payroll taxes from which it had
wrongfully claimed to be exempt. JA346.
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 October 21, 2013: The Honorable R. Stanton Wettick, Jr., the
presiding Judge, raised whether the City had sued the correct
entity, given his understanding that the parent corporation had
no employees. JA350.

 October 28, 2013: The City filed a Second Amended
Complaint alleging that UPMC and its subsidiaries were
properly viewed as a “single employing enterprise.” JA351.

 November 11, 2013: UPMC filed preliminary objections to the
Second Amended Complaint. JA351.

 December 6, 2013: The City filed a brief in opposition to
UPMC’s preliminary objections arguing, among other things,
that UPMC was a “single employer” for purposes of the NLRA
and therefore for purposes of payroll tax. JA352.

Also on December 6, 2013, counsel for the NLRB contacted UPMC’s

counsel and notified them that the NLRB’s initial complaint in the unfair labor

practice proceeding would be amended to include single employer allegations.

JA352. The NLRB accomplished this when it filed the Complaint just over a

month later on January 9, 2014.

The Court of Common Pleas ultimately dismissed the City’s lawsuit

on the ground that UPMC is a holding company that has no employees. City of

Pittsburgh v. UPMC, 2014 Pa. Dist. & Cnty. Dec. Lexis 119 (C.P. Allegheny

2014) (Wettick, J.).
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District Court’s Denial of Motion for Reconsideration

Meanwhile, the District Court denied Appellants’ motions for

reconsideration. JA66-68. In its opinion, the Court reiterated its previous

conclusion that “based upon the current record and the applicable ‘test’ (whether

the NLRB inquiry is relevant to a legitimate purpose and is unreasonably broad

and burdensome), the Court would deny the three (3) applications,” but that

because of the Kronos opinions, it “ultimately was constrained to enforce the

administrative subpoenas.” JA67.

The District Court explained that, based on “the NLRB’s rubric that

‘abuse of this Board’s administrative process is not a question for a district court’s

consideration[,]’ . . . this Court lacks authority to conduct a meaningful review of

the subpoena enforcement requests and to investigate these serious allegations,

essentially leaving UPMC without a judicial remedy under the law.” JA68. As the

Court noted, because of the NLRB’s contention that such allegations can be

addressed only in Board proceedings, UPMC “is confined to a circular course

whereby UPMC’s only remedy relating to an alleged abuse of the subpoena

process is confined to a resolution through the NLRB’s own process.” JA68

(emphasis in original).
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STATEMENT OF RELATED PROCEEDINGS

These three consolidated cases have not been before the Court

previously. Counsel is unaware of any related case or proceeding aside from the

underlying NLRB action that is proceeding before the Board.

SUMMARY OF THE ARGUMENT

Under the framework Congress has created, animated by

Constitutional separation of powers principles, the NLRB does not itself have the

authority to order enforcement of its own subpoenas duces tecum. Rather, it must

seek enforcement from a federal district court, so that litigants have the protection

of judicial review. In order to carry its burden in the district court, the NLRB must

demonstrate “that the investigation will be conducted pursuant to a legitimate

purpose, that the inquiry is relevant, that the information demanded is not already

within the agency’s possession, and that the administrative steps required by the

statute have been followed. The demand for information must not be unreasonably

broad or burdensome.” Univ. of Med. & Dentistry v. Corrigan, 347 F.3d 57, 64

(3d Cir. 2003) (quoting FDIC v. Wentz, 55 F.3d 905, 908 (3d Cir. 1995)).

In this case, contrary to the separation of powers principles underlying

the statutory framework and controlling precedent, the District Court ordered

enforcement of the subpoenas duces tecum despite its express, extensive factual
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findings that the subpoenas did not meet this Circuit’s precedent for enforcement.

The District Court did so based on its mistaken belief that this Court’s recent

decisions in Kronos displaced long-standing Circuit precedent, with “the practical

effect” of leaving district courts “constrained to essentially ‘rubber stamp’ the

enforcement of the Subpoenas at hand.” JA31. Yet the Kronos decisions did

not—and could not have—displaced the established precedent. Moreover, the

subpoenas here in particular needed the District Court’s careful review because (as

the District Court found) they contain requests that are overly broad, unrelated to

the claims at issue, and seek highly confidential and proprietary business

information.

By failing to follow controlling precedent and acting as a “rubber

stamp,” automatically granting in toto the NLRB’s document requests, the District

Court abused its discretion and committed an error of law. This Court should rely

on the District Court’s findings, reverse the District Court’s judgment, and deny

enforcement of the subpoenas. In the alternative, this Court should remand the

case for the District Court to review the subpoenas in light of the controlling

precedent.
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ARGUMENT

I. THE DISTRICT COURT ABUSED ITS DISCRETION AND
COMMITTED LEGAL ERROR BY HOLDING THAT IT WAS
“CONSTRAINED” TO “RUBBER STAMP” BROAD AND
BURDENSOME AGENCY REQUESTS FOR ENFORCEMENT OF
ADMINISTRATIVE SUBPOENAS.

Standard of Review

This Court reviews the District Court’s decision to enforce the

subpoenas duces tecum issued by the NLRB for abuse of discretion. NLRB v.

Frazier, 966 F.2d 812, 815 (3d Cir. 1992). A district court abuses its discretion

when its “decision rests upon a clearly erroneous finding of fact, an errant

conclusion of law or an improper application of law to fact.” Id. (citing Int’l Union

v. Mack Trucks, Inc., 820 F.2d 91, 95 (3d Cir. 1987)).

The District Court abused its discretion and committed an error of law

in concluding that it was “constrained” to “rubber stamp” the NLRB’s requests for

enforcement for two basic reasons. First, the federal district courts are required by

Constitutional separation of powers principles to exercise judicial review over

agency subpoenas. These separation of powers principles drive and are reflected in

both statute and precedent. A district court cannot abrogate its responsibility, as

the District Court did here, leaving individuals and corporations with no judicial

review or recourse whatsoever. Second, contrary to the District Court’s belief, this
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Court’s decisions in the Kronos cases did not—and could not have—altered Circuit

precedent.

A. In View of the Constitutional Separation of Powers Principles at
Issue, Both Statute and Precedent Require Federal Courts to
Exercise Judicial Review over Agency Requests for Enforcement
of Subpoenas.

Section 11(2) of the NLRA, 29 U.S.C. § 161(2), is the statute that

gives the federal district courts the authority to enforce NLRB subpoenas duces

tecum. It provides:

In case of contumacy or refusal to obey a subpoena
issued to any person, any district court of the United
States . . . , upon application by the [National Labor
Relations] Board shall have jurisdiction to issue to such
person an order requiring such person to . . . produce
evidence if so ordered . . . ; and any failure to obey such
order of the court may be punished by said court as a
contempt thereof.

29 U.S.C. § 161(2).

The statute is animated by our Constitutional separation of powers

framework. As Justice Frankfurter has explained:

Instead of authorizing agencies to enforce their
subpoenas, Congress has required them to resort to the
courts for enforcement. In the discharge of that duty
courts act as courts and not as administrative adjuncts.
The power of Congress to impose on courts the duty of
enforcing obedience to an administrative subpoena was
sustained precisely because courts were not to be
automata carrying out the wishes of the administrative.
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They were discharging judicial power with all the
implications of the judicial function in our constitutional
scheme.

Penfield v. SEC, 330 U.S. 585, 604 (1947) (Frankfurter, J., dissenting) (citing ICC

v. Brimson, 154 U.S. 447 (1894)).

It is for this reason that administrative agencies lack authority to

enforce their own subpoenas; rather, federal courts must do so. See In re Grand

Jury Proceedings, 486 F.2d 85, 90 (3d Cir. 1973) (administrative agency “could

not self enforce its subpoenas by fine or imprisonment, thereby insulating them

from judicial review, but must seek a judicial enforcement order”). As this Court

has explained, “[i]t is well settled that an administrative agency, like an Article III

court, is a tribunal of limited jurisdiction. An administrative agency may exercise

only the powers granted by the statute reposing power in it. . . . These powers are

limited by the scope of the jurisdictional statute in the same way that a federal

court’s powers are limited by the Constitution and statute.” NLRB v. New Vista

Nursing & Rehab, 719 F.3d 203, 211 (3d Cir. 2013) (internal quotations and

citations omitted), abrogated on other grounds by NLRB v. Noel Canning, 134 S.

Ct. 2550 (2014). “This structural limitation on the NLRB’s authority, emanating

from the Constitution’s separation of powers . . . requirements, ‘protect[s] against

abuse of subpoena power.’” NLRB v. Interbake Foods, 637 F.3d 492, 498 (4th Cir.

2011) (internal citation omitted); see also NLRB v. Int’l Medication Sys., Ltd., 640
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F.2d 1110, 1116 (9th Cir. 1981) (“We may not infer that Congress intended to

authorize agencies to bypass district court enforcement proceedings. An efficient

and fair enforcement mechanism has been provided and was meant to be used.”);

NLRB v. C.H. Sprague & Son Co., 428 F.2d 938, 942 (1st Cir. 1970) (“Congress

has made elaborate provision for obtaining and enforcing [NLRB] subpoenas. . . .

It was obviously its intention that this machinery be utilized.” (internal citation

omitted)).

Accordingly, before a district court can order enforcement of an

administrative agency’s subpoena duces tecum, it must first conclude that the

subpoena “is within the authority of the agency, the demand is not too indefinite

and the information sought is reasonably relevant.” United States v. Morton Salt

Co., 338 U.S. 632, 652 (1950). While the “reasonably relevant” inquiry is “not

especially constraining,” courts may not construe it so broadly as to “render[] that

requirement a nullity.” EEOC v. Shell Oil Co., 466 U.S. 54, 68, 69 (1984). Thus,

“when a court is asked to enforce a [] subpoena, its responsibility is to ‘satisfy

itself that the charge is valid and the material requested is ‘relevant’ to the

charge.’” Univ. of Penn. v. EEOC, 493 U.S. 182, 191 (1990) (quoting Shell Oil,

466 U.S. at 72 n.26)).
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This Circuit’s precedent requires an agency to demonstrate that a

subpoena duces tecum meets certain threshold requirements before it can be

enforced. SEC v. Wheeling-Pittsburgh Steel Corp., 648 F.2d 118, 128 (3d Cir.

1981) (en banc). “Courts must insist that the agency ‘not act arbitrarily or in

excess of (its) statutory authority.’” NLRB v. Interstate Dress Carriers, 610 F.2d

99, 111 (3d Cir. 1979) (quoting Okla. Press Publ’g Co. v. Walling, 327 U.S 186,

216 (1946)). Specifically, a district court can enforce an administrative subpoena

only if the “agency can show that the investigation will be conducted pursuant to a

legitimate purpose, that the inquiry is relevant, that the information demanded is

not already within the agency’s possession, and that the administrative steps

required by the statute have been followed. The demand for information must not

be unreasonably broad or burdensome.” Corrigan, 347 F.3d at 64 (internal

quotation and citation omitted).4

4 The judicial standards for enforcement of administrative agencies do not
differ by agency. While agencies may have varying degrees of investigatory
authority as set forth by their governing statute, the requirements for
subpoena enforcement are applied uniformly. For example, the factors set
forth in this Court’s opinion in Corrigan, which dealt with an administrative
subpoena issued by the Department of Health and Human Services, quoted
the requirements from a case dealing with a subpoena issued by the Federal
Deposit Insurance Corporation. See Corrigan, 347 F.3d at 64 (quoting
FDIC v. Wentz, 55 F.3d 905, 908 (3d Cir. 1995)). Corrigan similarly has
been applied in administrative subpoena enforcement cases where the Equal

…Continued
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Moreover, contrary to what the District Court here thought, this

Circuit’s precedent specifically and expressly prohibits a district court from acting

as a “rubber stamp.” “[T]he federal courts have never lent their enforcement

machinery to an executive branch investigative body in the manner of a rubber

stamp.” In re Grand Jury Proceedings, 486 F.2d at 94. “The district court’s role

is not that of a mere rubber stamp, but of an independent reviewing authority called

upon to insure the integrity of the proceeding.” Wentz, 55 F.3d at 908 (citing

Wearly v. FTC, 616 F.2d 662, 665 (3d Cir. 1980)); see also Interbake Foods, 637

F.3d at 499 (“[C]ourts do not simply order the enforcement of subpoenas as a

matter of course, and certainly not blindly.”).

The District Court ran afoul of the statute and controlling precedent,

both animated by our Constitutional separation of powers framework, by failing to

conduct a thorough, meaningful review of the subpoenas prior to enforcing them.

As discussed more thoroughly infra Section II, after concluding that, were it not

for the Kronos decisions, it would deny enforcement, the District Court (its factual

findings notwithstanding) failed to undertake the elementary requirements set forth

Continued from previous page

Employment Opportunity Commission issued the subpoenas at issue. See,
e.g., Kronos, 620 F.3d at 296 n.4.
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in Morton Salt—to determine which of the 130 subpoena requests were too broad

and indefinite and which were reasonably relevant to the charges.

Despite its factual findings, including that it did “not see how these

requests have any legitimate relationship or relevance to the underlying alleged

unfair labor practices” and were “overly broad and unfocused,” JA23, the District

Court ordered enforcement. In so doing, it—in its own words—acted as mere

“rubber stamp” of the agency. It abrogated its judicial function, leaving Appellants

without the judicial remedy to which they are entitled. Thus, the District Court

abused its discretion and committed an error of law, requiring reversal by this

Court.

B. This Court’s Decisions in Kronos I and Kronos II Did Not—and
Could Not Have—Altered this Circuit’s Precedent.

The District Court was entirely correct in its factual findings, its

understanding of controlling precedent, and its conclusion that the proper

application of the facts to the law required it to deny enforcement of the subpoenas.

Where the District Court went astray was in interpreting the Kronos opinions as

somehow changing this Court’s precedent—which they did not and, of course,

could not do. See 3d Cir. I.O.P. 9.1 (only en banc court can overrule panel

opinion).
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Contrary to the District Court’s belief, nothing in the Kronos opinions

changed this Circuit’s precedent with regard to enforcement of agency subpoenas.

The NLRB apparently agrees. See Mot. Summ. Affirmance at 19 (“While the

District Court below felt constrained in its analysis for enforcement by this Court’s

decisions in Kronos I and Kronos II, those decisions do not prohibit a district court

from examining relevancy of the requested information and whether the demand

for information is unreasonably burdensome.”).

A brief discussion of the Kronos cases is in order. In Kronos, the

Equal Employment Opportunity Commission sought enforcement of a subpoena

duces tecum it issued to a non-party corporation that created and administered a

national supermarket chain’s employment assessment. See EEOC v. Kronos Inc.,

2009 U.S. Dist. Lexis 45449 (W.D. Pa. 2009). The underlying case before the

EEOC involved a disability discrimination claim at one of the supermarket chain’s

stores that had denied an applicant employment based on the results of the

employment assessment. The subpoena sought information about all data relating

to the supermarket chain’s use of the assessment, such as results, ratings, and

scores of individual test-takers. See id. at *3. The district court limited the

subpoena to information related to the specific disability discrimination charge—

employment assessment data in only the state where the underlying claim arose,

only three job positions, and for a time period of sixteen months. See id. at *6.

Case: 14-4523     Document: 003111927782     Page: 31      Date Filed: 04/08/2015



24

The district court also struck the EEOC’s request targeting documents analyzing

the assessment’s potential adverse impact based on an individual’s race. Id.

Additionally, the district court entered a confidentiality order proposed by Kronos

and added to the order that the “confidential material shall not be entered into a

centralized database.” See Kronos I, 620 F.3d at 295.

In Kronos I, this Court reversed, holding that the EEOC was entitled

to appellee’s data on the supermarket’s use of the employment assessment

nationally, without the geographic, topical, and temporal restrictions the district

court had imposed. See 620 F.3d at 287. The Court upheld the district court’s

order striking the EEOC’s request targeting information regarding racial

discrimination, holding that the express inquiry into race (as opposed to disability)

constituted “an impermissible fishing expedition.” Id. at 301. The Court then

remanded just the confidentiality order to the district court for that court to conduct

a good cause balancing test. See id. at 304.

On remand, the district court entered a new confidentiality order and

modified the subpoenas again, this time adding limitations to certain requests, such

as that the EEOC was entitled to studies and evidence on the employment

assessment only if such studies related to persons with disabilities. See EEOC v.

Kronos Inc., 2011 U.S. Dist. Lexis 29127, *49-50 (W.D. Pa. 2011). In Kronos II,
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this Court again reversed the district court with regard to the district court’s

modifications to the subpoenas, concluding it failed to comply with the mandate of

Kronos I by impermissibly limiting the subpoenas once again. 694 F.3d at 364-65.

The Court remanded with instructions for the district court to strike the additional

limitations on the subpoenas. See id. at 369-70.

Contrary to the District Court’s belief, this Court never suggested in

the Kronos decisions that they displaced controlling precedent in the Circuit or that

a district court’s role in reviewing agency subpoenas would now be relegated to a

mere “rubber stamp.” Quite to the contrary, Kronos I contains an in-depth

discussion of the controlling precedent:

Nonetheless, the EEOC’s power of investigation is
anchored to the charge of discrimination, and courts must
be careful not to construe the charge and relevance
requirements so broadly as to confer “unconstrained
investigative authority” upon the EEOC. Shell Oil, 466
U.S. at 64-65; see also EEOC v. United Air Lines, Inc.,
287 F.3d 643, 653 (7th Cir. 2002). The relevance
requirement “is designed to cabin the EEOC’s authority
and prevent fishing expeditions.” United Air Lines, 287
F.3d at 653 (quotation marks omitted). The EEOC bears
the burden of demonstrating relevance. See EEOC v. S.
Farm Bureau Cas. Ins. Co., 271 F.3d 209, 211 (5th Cir.
2001).

Kronos I, 620 F.3d at 296-97. In fact, as noted, in Kronos I, the Court upheld one

of the district court’s modifications, prohibiting the targeted inquiry into racial

discrimination when the charges were related to disability discrimination. And in
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Kronos II, it reversed because the district court had not followed its mandate, not

because it thought the court lacked authority to review the subpoenas at issue.

Thus, there is no basis in the Kronos opinions to conclude that a

district court must “rubber stamp” agency requests for enforcement of subpoenas.

Agencies such as the NLRB do not have carte blanche, unchecked, and

unreviewable power to obtain information through its subpoena powers, leaving

the subpoena recipients without judicial recourse.

Indeed, neither of the two courts of appeal that has considered Kronos

has interpreted it to narrow a district court’s authority in this area. See EEOC v.

Burlington N. Santa Fe R.R., 669 F.3d 1154, 1158 (10th Cir. 2012) (rejecting the

EEOC’s reliance on Kronos I in seeking reversal of a district court’s determination

that the subpoena at issue sought information not relevant to a charge under

investigation); EEOC v. Schwan’s Home Serv., 644 F.3d 742, 747-48 (8th Cir.

2011) (holding that Kronos I was consistent with application of the relevance

requirement as set forth by the Supreme Court in Shell Oil and that the opinion

demonstrated that an administrative subpoena cannot “wander into wholly

unrelated areas”).

Thus, contrary to what the District Court here thought, there is no

basis in the Kronos opinions to conclude that a district court must “rubber stamp”
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agency requests for enforcement of subpoenas. Agencies do not have unchecked

and unreviewable subpoena power. And the recipients of agency subpoenas are

entitled to a judicial remedy. The District Court failed to perform its basic function

and so abused its discretion and committed an error of law.

II. THIS COURT SHOULD EITHER DENY ENFORCEMENT OF
THESE BROAD AND BURDENSOME SUBPOENAS, OR, AT A
MINIMUM, REMAND FOR THE DISTRICT COURT TO
UNDERTAKE A CAREFUL REVIEW.

The subpoenas at issue contain more than 130 requests (excluding

those the ALJ removed). They contain requests that are so overly broad that it

would be virtually impossible for Appellants even to conduct the requisite searches

in their records. Further, they seek information wholly unrelated to the claims at

issue, as well as highly confidential and proprietary business information—all of

which, if the NLRB has its way, likely would be provided to the Union.

The District Court made extensive factual findings, determining that

there was “minimal or no relationship between the Subpoenas and the unfair labor

practice charges;” that the “unfair labor charges are being used, under the guise of

the ‘single employer’ rubric, to attempt to legitimize a massive document request;”

that compliance with the subpoenas “would be [] extensive, expensive, time-

consuming, and potentially disruptive of the daily business activities of the
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[Appellants];” and that the scope and nature of the subpoenas was “overly broad

and unfocused.” JA23, 31.

Because of this, the District Court said that (were it not for the Kronos

opinions), it would deny enforcement. JA30. If this Court concludes (as it should)

that the Kronos opinions did not alter the legal landscape for enforcement of

agency subpoenas, this Court should reverse the District Court’s grant of

enforcement, and enter judgment denying enforcement on this basis alone. The

alternative course of action is a remand to the District Court for it to discharge its

judicial function and conduct the requisite review of the subpoenas. Even a

cursory review of the subpoenas demonstrates that such review of the subpoenas is

warranted.5

5 Appellants do not undertake a lengthy explanation of the overly broad and
irrelevant requests in the subpoenas, as such a review is the job of the
District Court—not this Court on appeal. The examples provided in this
section are merely illustrative, to give the Court a sense of the breathtaking
scope of the subpoenas.
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First, as the District Court correctly held, the scope and nature of these

subpoena requests is “overly broad and unfocused.” JA23. Examples of such

overly broad requests include:

 “Produce all non-privileged Documents relating to any
contracts or agreements you have entered into with any third
party vendors or consultants or funding you have provided
relating to security services for the benefit of UPMC
Presbyterian Shadyside or any other UPMC-Related Facility or
Operation.” JA53-54.

 “Copies of any and all advertisements used by UPMC
Presbyterian Shadyside for the purpose of soliciting business
for the subject period.” JA38.

 “Documents reflecting any advertisements used by UPMC for
the purpose of soliciting applicants for employment by UPMC
for the subject period.” JA45.

 “Documents reflecting any applications filed by UPMC
Presbyterian Shadyside for public funding of any of its
operations.” JA38.

 “Documents reflecting any pension or other benefit plans
offered to employees of UPMC Presbyterian Shadyside.”
JA38.

Second, as the District Court found, many of the requests are

irrelevant to the underlying charges. See JA23, 31. Single employer status is

determined based on four factors: “(1) common ownership; (2) interrelation of

operations; (3) common management; and (4) centralized control of labor

relations.” Limbach Co. v. Sheet Metal Workers Int’l Ass’n, 949 F.2d 1241, 1259

(3d Cir. 1991) (citing Radio & Television Broad. Technicians Local 1264 v. Broad.
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Serv. of Mobile, Inc., 380 U.S. 255, 256 (1965)). Aside from general allegations

that simply recite these factors, the Complaint’s only specific allegation that

UPMC and Presbyterian Shadyside constitute a single employer is as follows:

[Appellants] have had interrelated operations with
common system-wide technology resources under a long-
term contract with a software vendor which is in effect
until 2019; [and] have applied for and are jointly and
severally obligated for payments on, Revenue Bonds
Series 2011A issued by the Allegheny County Hospital
Development Authority.

JA105-06.

Yet, a number of the requests at issue do not even relate to the four

general factors, let alone to the specific single employer allegation related to

Appellants’ software vendors and revenue bonds. Such requests include, for

example:

 “[C]opies of documents showing the names and addresses of
non-patient customers of UPMC Presbyterian Shadyside.”
JA36; see also JA43 (identical request made to UPMC).

 “Documents issued by UPMC Presbyterian Shadyside’s Office
of Ethics, Compliance and Audit Services.” JA38.

Nor do these single employer allegations or subpoena requests relate

in any way to the relief the NLRB is seeking in the Complaint—namely, the

reinstatement of certain Presbyterian Shadyside employees, the posting of signs at

Presbyterian Shadyside, reading a notice at a meeting of Presbyterian Shadyside
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employees, and granting the Union access to public areas of Presbyterian

Shadyside. See JA118-20.

Third, as the District Court correctly concluded, many of the requests

seek “highly confidential and proprietary information.” JA23. For example, the

requests seek:

 “Documents identifying the locations and account numbers of”
any joint or commonly controlled bank accounts, securities,
notes, or bonds. JA53.

 Documents identifying “the terms of the employment or
contractual relationship” with Presbyterian Shadyside’s “Senior
Executive, President, Chief Executive Officer, Chief Operating
Officer, Chief Nursing Officer, Medical Director, Department
Chairpersons and Chiefs of Service.” JA56.

All of these requests must be viewed—and indeed were viewed by the

District Court—against a backdrop. That backdrop includes the NLRB’s eleventh-

hour addition of the single employer claim into the proceedings. And the City’s

effort (aided by the Union’s counsel) to advance a single employer theory, based

on the NLRA, in its payroll tax case. As the District Court found, the “scope and

nature of the requests, coupled with the NLRB’s efforts to obtain said documents

for, and on behalf of, the SEIU” moved “the NLRB from its investigatory function

and enforcer of federal labor law, to serving as the litigation arm of the Union, and

a co-participant in the ongoing organization effort of the Union.” JA23-24.
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In short, upholding the District Court’s decision ordering compliance

with these subpoenas would set a troubling precedent whereby the NLRB can

simply recite single employer allegations in a mechanical manner and—regardless

how tenuous the connection between that claim and the relief sought and how thin

the factual allegations providing the basis for the supposed single employer

status—become entitled to almost the entirety of a corporation’s documents.

This is not, cannot, and should not be countenanced.
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CONCLUSION

For all these reasons, the District Court committed an error of law and

abused its discretion in ordering enforcement of the subpoenas duces tecum.

Appellants respectfully request that the Court reverse the judgment of the District

Court and deny enforcement of the subpoenas or, in the alternative, remand the

case to the District Court with instructions that it review the subpoenas in

accordance with this Circuit’s precedent.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

NATIONAL LABOR RELATIONS
BOARD

Applicant,

v.

UPMC PRESBYTERIAN SHADYSIDE,

Respondent.

)
)
)
)
)
)
)
)
)
)
)

Civil Action No. 2:14-mc-00109-AJS

Judge Arthur J. Schwab

JURY TRIAL DEMANDED

NOTICE OF APPEAL

Notice is hereby given that Respondent, UPMC Presbyterian Shadyside, in the above-

captioned matter, hereby appeals to the United States Court of Appeals for the Third Circuit from

the following Opinions and Orders of Court:

(1) the Court’s August 22, 2014 Order of Court, (Doc. 25), and the Court’s
accompanying Memorandum Opinion (Doc. 24);

(2) the Court’s August 26, 2014 Supplement/Amendment to its August 22,
2014 Memorandum Opinion (Doc. 26);

(3) the Court’s September 2, 2014 Supplemental/Amended Order of Court
(Doc. 28), and the Court’s accompanying Supplemental/Amended
Memorandum Opinion (Doc. 27); and

(4) the Court’s October 27, 2014 Order on Motion(s) for Reconsideration
(Doc. 34).
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appeals to the United States Court of Appeals for the Third Circuit from the following Opinions

and Orders of Court:

(1) the Court’s August 22, 2014 Order of Court, (Doc. 24), and the Court’s
accompanying Memorandum Opinion (Doc. 23);

(2) the Court’s August 26, 2014 Supplement/Amendment to its August 22,
2014 Memorandum Opinion (Doc. 25);

(3) the Court’s September 2, 2014 Supplemental/Amended Order of Court
(Doc. 27), and the Court’s accompanying Supplemental/Amended
Memorandum Opinion (Doc. 26); and

(4) the Court’s October 27, 2014 Order on Motion(s) for Reconsideration
(Doc. 35).
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November 18, 2014 Respectfully submitted,

OGLETREE, DEAKINS, NASH,
SMOCK AND STEWART, P.C.

By: /s/James F. Glunt
James F. Glunt (PA 85555)
james.glunt@ogletreedeakins.com
One PPG Place, Suite 1900
Pittsburgh, PA 15222
412-394-3339
412-232-1799 – Facsimile

Counsel for Respondent, UPMC

19072696.1
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

NATIONAL LABOR RELATIONS
BOARD

Applicant,

v.

UPMC,

Respondent.

)
)
)
)
)
)
)
)
)
)
)

Civil Action No. 2:14-mc-00111-AJS

Judge Arthur J. Schwab

JURY TRIAL DEMANDED

NOTICE OF APPEAL

Notice is hereby given that Respondent, UPMC, in the above-captioned matter, hereby

appeals to the United States Court of Appeals for the Third Circuit from the following Opinions

and Orders of Court:

(1) the Court’s August 22, 2014 Order of Court, (Doc. 26), and the Court’s
accompanying Memorandum Opinion (Doc. 25);

(2) the Court’s August 26, 2014 Supplement/Amendment to its August 22,
2014 Memorandum Opinion (Doc. 27);

(3) the Court’s September 2, 2014 Supplemental/Amended Order of Court
(Doc. 29), and the Court’s accompanying Supplemental/Amended
Memorandum Opinion (Doc. 28); and

(4) the Court’s October 27, 2014 Order on Motion(s) for Reconsideration
(Doc. 35).
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November 18, 2014 Respectfully submitted,

OGLETREE, DEAKINS, NASH,
SMOCK AND STEWART, P.C.

By: /s/James F. Glunt
James F. Glunt (PA 85555)
james.glunt@ogletreedeakins.com
One PPG Place, Suite 1900
Pittsburgh, PA 15222
412-394-3339
412-232-1799 – Facsimile

Counsel for Respondent, UPMC

19522735.1
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

NATIONAL LABOR RELATIONS 

BOARD, 

 

  Petitioner, 

 

   v. 

 

UPMC PRESBYTERIAN 

SHADYSIDE, 

 

  Respondent. 

  

 

14mc00109 

ELECTRONICALLY FILED 

 

 

NATIONAL LABOR RELATIONS 

BOARD, 

 

  Petitioner, 

 

   v. 

 

UPMC, 

 

  Respondent. 

  

 

14mc00110 

ELECTRONICALLY FILED 

 

 

NATIONAL LABOR RELATIONS 

BOARD, 

 

  Petitioner, 

 

   v. 

 

UPMC, 

 

  Respondent. 

 

  

 

14mc00111 

ELECTRONICALLY FILED 

Supplement/Amendment to Memorandum Opinion at doc. nos. 24 and 25 
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* * * 

 

IV. Standard of Review
6
 

 

 

 

 

SO ORDERED this 26th day of August, 2014. 

s/Arthur J. Schwab                        

Arthur J. Schwab 

United States District Judge 

 

 

cc: All Registered ECF Counsel and Parties 

 

                                                 
6
 As the Court set forth above, the NLRB’s functions include “its investigatory function and enforcer of 

federal labor law.”  As further detailed above, the history of the current matter through various stages, 

included the filing of unfair labor practices, the investigation, the filing by the NLRB of a complaint and 

amended complaint, the issuance of the three Subpoenas currently in dispute, the proceedings before the 

Administrative Law Judge, and his rulings on UPMC’s challenges to said Subpoenas.  Thus, the NLRB 

proceeding has advanced from an administrative investigation to an administrative litigation/trial 

proceeding.  However, the case law and applicable legal standards involving enforcement of subpoenas, 

whether issued pursuant to an administrative investigation or in the context of an administrative 

litigation/trial proceeding, are instructive and applicable.  In fact, the briefing by both the NLRB and 

UPMC includes citations to the enforcement of subpoenas, whether they be in an investigatory or 

litigation/trial posture, interchangeably, see doc. nos. 2, 14, and 22, consistent with the language of  

§ 161(2), which states this Court shall have jurisdiction “to issue to such a person an order requiring such 

person to appear before the Board . . . to produce evidence if so ordered . . . touching the matter under 

investigation or in question.” 29 U.S.C. § 161(2). 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

NATIONAL LABOR RELATIONS 

BOARD, 

 

  Petitioner, 

 

   v. 

 

UPMC PRESBYTERIAN 

SHADYSIDE, 

 

  Respondent. 

  

 

14mc00109 

ELECTRONICALLY FILED 

 

 

NATIONAL LABOR RELATIONS 

BOARD, 

 

  Petitioner, 

 

   v. 

 

UPMC, 

 

  Respondent. 

  

 

14mc00110 

ELECTRONICALLY FILED 

 

 

NATIONAL LABOR RELATIONS 

BOARD, 

 

  Petitioner, 

 

   v. 

 

UPMC, 

 

  Respondent. 

  

 

14mc00111 

ELECTRONICALLY FILED 

 

Supplemental/Amended Order of Court 

 

And now, this 2
nd

 day of September, 2014, for the reasons set forth in the Accompanying 

Memorandum Opinion, the Court will GRANT the Applications for Summary Orders Enforcing 

Case 2:14-mc-00109-AJS   Document 28   Filed 09/02/14   Page 1 of 2

JA64

Case: 14-4523     Document: 003111927782     Page: 107      Date Filed: 04/08/2015



Subpoena Duces Tecum in all of the above captioned matters (doc. no. 1 at 14mc00109, 

14mc00110, and 14mc00111).  The Court will stay the implementation of this Order, so that 

Respondents may appeal this Order, if they elect to do so.   

 

     SO ORDERED, this 2nd day of September, 2014 

 

     s/ Arthur J. Schwab    

     Arthur J. Schwab 

     United States District Court Judge  

  

 

cc: All ECF registered counsel of record  
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

 

NATIONAL LABOR RELATIONS 

BOARD, 

 

  Petitioner, 

 

   v. 

 

UPMC PRESBYTERIAN 

SHADYSIDE, 

 

  Respondent. 

  

 

14mc00109 

ELECTRONICALLY FILED 

 

 

NATIONAL LABOR RELATIONS 

BOARD, 

 

  Petitioner, 

 

   v. 

 

UPMC, 

 

  Respondent. 

  

 

14mc00110 

ELECTRONICALLY FILED 

 

 

NATIONAL LABOR RELATIONS 

BOARD, 

 

  Petitioner, 

 

   v. 

 

UPMC, 

 

  Respondent. 

  

 

14mc00111 

ELECTRONICALLY FILED 
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Order on Motion(s) for Reconsideration 

 Pending before this Court are UPMC’s Motions for Reconsideration of this Court’s prior 

Order(s) granting the National Labor Relations Board’s three (3) Applications/Motions to Enforce 

Subpoena Duces Tecum (doc. no. 29 at 14-mc-00109, doc. no. 28 at 14-mc-00110, doc. no. 30 at 14-

mc-00111).   

 In this Court’s prior Opinion(s), it expressed concern “that the scope and nature of the 

requests, coupled with the NLRB’s efforts to obtain said documents for, and on behalf of, the 

SEIU, arguably moves the NLRB from its investigatory function and enforcer of federal labor 

law, to serving as the litigation arm of the Union, and a co-participant in the ongoing 

organization effort of the Union.”  Doc. No. 27 at 14-mc-00109, see also fn. 6; Doc. No. 26 at 14-

mc-00110, see also fn. 6; and Doc. No. 27 at 14-mc-00111.  This Court concluded that based upon 

the current record and the applicable “test” (whether the NLRB inquiry is relevant to a legitimate 

purpose and is unreasonably broad and burdensome), the Court would deny the three (3) 

applications.  Nonetheless, the Court found that its role in determining whether to enforce an 

agency subpoena is substantially limited by the recent rulings of the United States Court of 

Appeals for the Third Circuit (EEOC v. Kronos Inc., 620 F.3d 287 (3d Cir. 2010) (Kronos I); 

EEOC v. Kronos Inc., 694 F.2d 351 (3d Cir. 2012) (Kronos II)) and other precedents of the 

United States Court of Appeals for the Third Circuit.  The Court ultimately was constrained to 

enforce the administrative subpoenas, but stayed the enforcement thereof, pending any appeal to the 

United States Court of Appeals for the Third Circuit.   

 In UPMC’s current Motion(s) for Reconsideration, UPMC places before this Court 

substantial evidence relating to the Court’s prior concern that the NLRB is acting as the 

“litigation arm” of the Union.  However, in the introductory lines of its Response, the NLRB 

again seeks to drive home the following point: “[A]buse of the Board’s administrative processes is 
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not a question for a district court’s consideration in a summary enforcement proceeding.  Rather, the 

relevant question is whether the court’s processes would be abused if the subpoena were to be 

enforced.”   Doc. No. 31 at 2 (14-mc-00109); Doc. No. 30 at 2 (14-mc-00110); Doc. No. 32 at 2 (14-

mc-00111). 

 Therefore, under the NLRB’s rubric that “abuse of this Board’s administrative process is not 

a question for a district court’s consideration” (doc. no. 31 at 2 (14-mc-109); doc. no. 30 at 2. (14-

mc-00110) and doc. no. 32 at 2 (14-mc-00111), and under what appear to be the very limited role of 

the district court in these subpoena enforcement proceedings under current precedents, this Court 

lacks authority to conduct a meaningful review of the subpoena enforcement requests and to 

investigate these serious allegations, essentially leaving UPMC without a judicial remedy under the 

law.1  For these reasons, this Court is constrained to deny UPMC’s Motion(s) for Reconsideration. 

 Accordingly, this 27th day of October, 2014, it is HEREBY ORDERED that the Motion(s) for 

Reconsideration are DENIED (doc. no. 29 at 14-mc-00109, doc. no. 28 at 14-mc-00110, doc. no. 30 

at 14-mc-00111). 

s/Arthur J. Schwab                        

Arthur J. Schwab 

United States District Judge 

 

cc: All Registered ECF Counsel and Parties 

 

                                                 
1
 The NLRB contends, “[W]hen allegations are made that the Board’s processes are being abused, the Board defends 

the integrity of its administrative process and will, in its own proceedings, address such allegations.”  See Doc. No. 

31, at fn. 12  (emphasis in original) (14-mc-00109); Doc. No. 30, at fn. 12 (14-mc-00110); Doc. No. 32, at fn. 12 

(14-mc-00111). Therefore, UPMC is confined to a circular course whereby UPMC’s only remedy relating to an 

alleged abuse of the subpoena process is confined to a resolution through the NLRB’s own process.   
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CERTIFICATE OF SERVICE

I, Nancy Winkelman, certify that on April 8, 2015, I caused

Appellants’ Brief and accompanying Joint Appendix Volumes I and II to be served

on all counsel of record listed on the CM/ECF Service List.

/s/ Nancy Winkelman
Nancy Winkelman
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