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United States Court of Appeals for the Third Circuit

Corporate Disclosure Statement and

Statement of Financial Interest

No. _________

                                                                           v.

Instructions

Pursuant to Rule 26.1, Federal Rules of Appellate Procedure any nongovernmental
corporate party to a proceeding before this Court must file a statement identifying all of its parent
corporations and listing any publicly held company that owns 10% or more of the party’s stock.

Third Circuit LAR 26.1(b) requires that every party to an appeal must identify on the
Corporate Disclosure Statement required by Rule 26.1, Federal Rules of Appellate Procedure, every
publicly owned corporation not a party to the appeal, if any, that has a financial interest in the outcome of
the litigation and the nature of that interest.  This information need be provided only if a party has
something to report under that section of the LAR.

In all bankruptcy appeals counsel for the debtor or trustee of the bankruptcy estate shall
provide a list identifying: 1) the debtor if not named in the caption; 2) the members of the creditors’
committee or the top 20 unsecured creditors; and, 3) any entity not named in the caption which is an
active participant in the bankruptcy proceedings.  If the debtor or the bankruptcy estate is not a party to the
proceedings before this Court, the appellant must file this list.  LAR 26.1(c).

The purpose of collecting the information in the Corporate Disclosure and Financial
Interest Statements is to provide the judges with information about any conflicts of interest which would
prevent them from hearing the case.

The completed Corporate Disclosure Statement and Statement of Financial Interest Form
must, if required, must be filed upon the filing of a motion, response, petition or answer in this Court, or
upon the filing of the party’s principal brief, whichever occurs first.  A copy of the statement must also be
included in the party’s principal brief before the table of contents regardless of whether the statement has
previously been filed.  Rule 26.1(b) and (c), Federal Rules of Appellate Procedure.

If additional space is needed, please attach a new page.
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CITY SELECT AUTO SALES, INC., a New Jersey
corporation, individually and as the representative of a class
of similarly-situated persons,
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CORP., and JOHN DOES 1-12.
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Pursuant to Rule 26.1 and Third Circuit LAR 26.1,                                                             
makes the following disclosure:                                                   (Name of Party)

1) For non-governmental corporate parties please list all parent
corporations:

2) For non-governmental corporate parties please list all publicly held
companies that hold 10% or more of the party’s stock:

3) If there is a publicly held corporation which is not a party to the
proceeding before this Court but which has as a financial interest in the outcome of the
proceeding, please identify all such parties and specify the nature of the financial
interest or interests:

4) In all bankruptcy appeals counsel for the debtor or trustee of the
bankruptcy estate must list: 1) the debtor, if not identified in the case caption; 2) the
members of the creditors’ committee or the top 20 unsecured creditors; and, 3) any
entity not named in the caption which is active participant in the bankruptcy proceeding. 
If the debtor or trustee is not participating in the appeal, this information must be
provided by appellant.

                                                                                  Dated:                            
(Signature of Counsel or Party)

rev: 09/2014                                                         (Page 2 of 2)

CITY SELECT AUTO SALES, INC.

None

None

n/a

None

/s/ Jonathan B. Piper                         3/21/2016
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PLAINTIFF-APPELLANT’S BRIEF 

 Plaintiff-Appellant City Select Auto Sales, Inc. (“Plaintiff”) submits 

the following brief on appeal. 

JURISDICTIONAL STATEMENT 

 Plaintiff commenced this action in the district court on July 30, 2013. 

ECF 1 Page ID# 1.1 Plaintiff alleged inter alia claims under the federal 

Telephone Consumer Protection Act (“TCPA”), 47 U.S.C. § 227, arising 

from the transmissions of fax advertisements to Plaintiff and a class of 

similarly-situated persons by Defendants BMW Bank of North America, 

Inc., BMW Financial Services, NA, LLC (collectively “BMW”), and 

Creditsmarts Corporation (“Creditsmarts”). ECF 1, Page ID 1-5.2 In 

Mims v. Arrow Fin. Servs., LLC, __ U.S. __, 132 S. Ct. 740 (2012), the 

                                                        
1 Plaintiff cites to the electronic court file in the district court by 

reference to the document number as (ECF ___) and where applicable 

the page number as “Page ID__.” References to pages of the Appendix 

are abbreviated, “App __” followed by a parenthetical description of the 

document referenced. 

2  Plaintiff alleges the Defendants’ fax ads violated the TCPA because 

they were sent without “express invitation or permission” as required 

by 47 U.S.C. § 227(a)(5), (b)(1)(C), and because they did not have an opt-

out notice in the form required by 47 U.S.C. § 227(b)(2)(D) and 47 C.F.R. 

§ 64.1200(a)(4)(iii). 

Case: 15-3931     Document: 003112239540     Page: 8      Date Filed: 03/21/2016



 2 

United States Supreme Court held that federal district courts have 

original subject matter jurisdiction over claims arising under the TCPA.  

 Plaintiff filed an amended motion for class certification on January 

15, 2015. ECF 65. The district court denied Plaintiff’s motion for class 

certification on September 29, 2015. App054-App055 (Order Denying 

Class Certification).   

 On October 13, 2015, Plaintiff filed a timely petition for review of 

denial of class certification under Federal Rule of Civil Procedure 23(f). 

App001-App020 (Petition for Review). The Court granted Plaintiff’s 

petition on December 15, 2015. App056-Appp057 (Order Granting 

Petition). Plaintiff filed the order as a notice of appeal on December 16, 

2015. ECF 106. 

 The Court has appellate jurisdiction under 28 U.S.C. § 1292(e) 

because this is an interlocutory appeal pursuant to a Rule (Fed. R. Civ. 

P. 23(f)) prescribed by the Supreme Court under 28 U.S.C. § 2072, and 

the Court has granted Plaintiff permission to appeal as required by the 

Rule. 
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STATEMENT OF THE ISSUES 

1. In this TCPA “junk fax” case, where defendants allegedly sent over 

20,000 unsolicited faxes in express violation of a federal statute, where 

the universe of individuals and companies from which the intended 

recipients were drawn is known, but where one defendant destroyed the 

documents which would have identified the exact recipients, and where 

plaintiff is willing to provide notice to that universe of individuals and 

companies to determine who received the faxes, should the District 

Court have refused to certify the class on ascertainability grounds, thus 

immunizing defendants from real liability for their unlawful acts? 

 

2. Should this Court’s “ascertainability” requirement, which has now 

been expressly rejected by two other circuits and even by Judges of this 

Court, be reconsidered? 
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RELATED CASES AND PROCEEDINGS 

 Plaintiff is not aware of any case or proceeding that has been before 

this Court previously or that is currently before this Court or about to 

be presented to this Court or any other court or agency, state or federal, 

that is in anyway related to this case.  

STATEMENT OF THE CASE 

I. Relevant Facts. 

A. The BMW Defendants are in the business of financing auto loans. 

  “Up2drive” is a “direct to consumer auto lending … division of 

[BMW] Bank” of North America, Inc. ECF 65-3, Page ID 1009; ECF 65-

4, Page ID 1094.  BMW Financial Services, NA, LLC employs the 

personnel who run up2drive. ECF 65-3, Page ID 1007; ECF 65-4, Page 

ID 1094. 3  

B. Defendant Creditsmarts markets lenders to auto dealerships 

using its proprietary database of 18,000 dealerships. 

Creditsmarts operates a “[w]eb driven” “indirect business-business 

lending tree model” that connects independent auto dealers to lenders 

offering financing for customers purchasing cars. ECF 65-5, Page ID 

                                                        
3 Defendants BMW Financial Services, NA, LLC and BMW Bank of 

North America, Inc. are referred to collectively as “BMW.” 
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1312-1313. Creditsmarts’ dealer customers are able to submit a short 

auto loan application online for their retail car buyers. Id. at 1268, 1303. 

The application is then forwarded to lenders that have agreed to receive 

applications through Creditsmarts. Id. at 1316. The service is all online 

and self-executing on Creditsmarts’ website. Id. at 1282, 1302. 

Creditsmarts also provides some regulatory compliance software to its 

users. Id. at 1259, 1296, 1302.  

Over the past ten years using telemarketing firms to make cold calls 

to all the independent auto dealerships in the country, Creditsmarts 

has compiled a database that now totals a little over 18,000 currently 

active auto dealerships. ECF 65-5, Page ID 1289-1290, 1295, 1308-

1309.4 This database includes fax numbers for some of the dealerships. 

ECF 65-8, Page ID 1495,1532-1537. The database includes the date the 

dealership was first added, and the date the database entry for that 

dealer was last updated. ECF 70-3, Page ID 1901, 1906, 1932.  

                                                        
4  A total of 31,000 auto dealerships have been registered into 

Creditsmarts’ database but 12-13,000 have also been removed because 

they have gone out of business. ECF 65-5, Page ID 1289-1290. The 

database was copied and preserved in February 2014. ECF 100, Page 

ID 3138, n.4. 
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C. BMW hired Creditsmarts to market is up2drive auto lending 

business. 

BMW entered into a “marketing partnership” with Creditsmarts to 

“promote up2drive services on [BMW’s] behalf.” ECF 65-3, Page ID 

1018, 1026. BMW shared proprietary information including the 

up2drive logo, marks, advertising images, and xml data criteria. ECF 

65-5, Page ID 1272, 1338. BMW also authorized Creditsmarts to 

promote up2drive on the Creditsmarts website, and helped 

Creditsmarts to create an online advertisement. ECF 65-4, Page ID 

1118, 1198. This marketing arrangement and relationship continues to 

date. ECF 65-3, Page ID 1024; ECF 65-5, Page ID 1275. 

D. Creditsmarts hired Westfax to broadcast 20,989 fax ads on behalf 

of BMW and up2drive to the dealerships in its database. 

Creditsmarts regularly used fax broadcaster Westfax to fax 

promotional “program updates” to the fax numbers in its dealership 

database. ECF 65-5, Page ID 1259-1260. “A program update would be 

guidelines, max miles, loan to value, things that are – that an 

autodealership needs to know when discussing finance options with 

their customers.” ECF 65-5, Page ID 1259. “Program updates” were 

faxed to Creditsmarts’ database of “autodealerships that have 
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registered to receive information regarding finance programs and 

compliance.” Id.  

To broadcast its “program updates,” Creditsmarts uploaded the 

image it wanted to fax and the fax numbers to the Westfax website. 

ECF 65-6, Page ID 1371; ECF 65-8, Page ID 1489. Creditsmarts did not 

use any source other than its dealership database to generate fax target 

lists for its “program updates.” Id. at 1493. Creditsmarts further 

explained, “The recipients of each separate fax transmission are 

separately chosen from the subscribers in the most current version of 

the live database depending upon the nature, extent, location and/or 

subject matter of the facsimile.” ECF 65-6, Page ID 1368-1369. 

To promote BMW and up2drive as part of its “marketing 

partnership,” Creditsmarts created the following BMW up2drive fax ad 

as a “program update” to fax to the dealerships in its database: 
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ECF 65-5, Page ID 1319. Creditsmarts used an “up2drive” logo for the 

BMW up2drive fax ad that was identical to the one on its website for 

up2drive, which BMW had approved. ECF 65-5, Page ID 1319, 1338. 

The owner of Creditsmarts testified repeatedly and unequivocally 

that the former office manager Alex Gomez was responsible for creating 

and faxing “program updates,” and Mr. Gomez created and broadcasted 

the BMW up2drive fax ad as a “program update.” ECF 65-5, Page ID 

1259-1260, 1280, 1290. But Mr. Gomez denied ever updating any 

customer by fax or even knowing what a “program update” was. ECF 

65-8, Page ID 1489 (“Honestly, I don’t recall doing such a thing.”), 1493. 

He also could not recall anything about the BMW up2drive fax ad, 

including to whom it was faxed. ECF 65-8, Page ID 1487, 1489-1490, 

1493, 1496. Mr. Gomez, did, however, state that the BMW up2drive fax 

ad looked like a “program update,” and up2drive was a Creditsmarts 

“partner.” ECF 65-8, Page ID 1488.  

Creditsmarts broadcast the BMW up2drive fax ad in November and 

December 2012. ECF 65-8, Page ID 1488-1489, 1511-1515; ECF 65-7, 

Page ID 1428, 1430, 1434, 1458-1461. Westfax’s and Creditsmarts 
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records show a total of 20,989 targets were successfully sent the BMW 

up2drive fax ad as follows: 

 5,480  successful faxes  on November 29, 2012 

 5,107   successful faxes  on December 4, 2012  

 10,402  successful faxes  on December 27, 2012 

 

ECF 65-5, Page ID 1261, 1320, 1511, 1513, 1515; ECF 65-8, 1512, 1542, 

1547. Creditsmarts’ employees would be fired if they kept any copies of 

any fax numbers from its dealership database, so they created a 

temporary file to upload to Westfax that would be destroyed 

immediately after it was uploaded. ECF 65-5, Page ID 1288.  Westfax 

similarly set up its business so it does not retain or save copies of the 

fax numbers targeted by its customers. ECF 65-7, Page ID 1435, 1451-

1452.  

E. BMW knew about the fax ads promoting up2drive and BMW and 

did not object. 

 BMW learned that Creditsmarts had broadcast the BMW up2drive 

fax ad on December 10, 2012. ECF 65-9 Page ID 1555-1557, 1565, 1567. 

Jaime Magpuri, a BMW sales representative, was shown the fax by an 

auto dealership customer he was visiting. ECF 65-9, Page ID 1555. Mr. 

Magpuri sent an internal email about it to Pawan Murthy, the head of 

up2drive. Id. at 1556-1558, 1566-1567. The email was also cc’d to Chip 
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Strollo, another BMW employee, who was Mr. Magpuri’s superior. Id. 

The email stated: 

 “Hi Pawan,  

 “I ran into the attached flyer at one of my IUCDs 

[independent used car dealers]. I called the number and it goes 

to a company called Credit Smart. They appear to be some sort 

of ‘middle man’ between lenders and customers/dealer. Is U2D 

[up2drive] working with them?”  

 

Id. at 1566. 

 

 Mr. Murthy responded to Mr. Magpuri later that day with an email 

that he also cc’d to up2drive executive Jake Thompson: 

 “Hi Jaime – yes we are working with creditsmarts. They’re 

trying to develop a network of independents who have been 

providing us some good business. Of course, if they’re an 

alphera5 dealers, we pay the standard flat fee. 

 “Jake was the one who worked on this agreement (cc’d here). 

 “Let us know if you have any questions. 

P”  

 

Id. 
 

 Neither Mr. Magpuri, Mr. Thompson, nor Mr. Murthy believed that 

the BMW Fax was improper. Id. at 1559-1560; ECF 65-3, Page ID 1021, 

                                                        
5  Alphera is a division of BMW Financial Services, that also make auto 

loans, but in contrast to up2drive which makes loans directly to the 

consumer, it takes assignment from loans originated by the dealership. 

ECF 65-4, Page ID 1097. To some extent Alphera is, therefore, in 

competition with up2drive. Id.  
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ECF 65-4, Page ID 1096-1098. They took no steps to investigate the fax. 

Id. They did not contact anyone internally at BMW to discuss the fax, or 

whether it violated BMW’s relationship with Creditsmarts or violated 

the law. Id. BMW did not contact Creditsmarts to assert that there was 

a material breach of any contract by Creditsmarts at that time and did 

not instruct Creditsmarts to cease sending faxes advertising BMW and 

up2drive. ECF 65-3, Page ID 1013. BMW has not terminated its 

agreements with Creditsmarts because of its broadcast of faxes on 

behalf of BMW and up2drive. Id. at 1024; ECF 65-5, Page ID 1275. 

Up2drive has continued to receive applications through Creditsmarts 

and has continued to approve loans from Creditsmarts. Id. Up2drive 

has never expressed that it did not want to receive applications that 

may have resulted from the BMW Fax. Id.  

F. Plaintiff received the BMW up2drive fax ad on December 27, 2012.  

Plaintiff received one of the BMW up2drive fax ads sent by 

Creditsmarts on December 27, 2012. ECF 65-10, Page ID 1574-1575, 

1604. Plaintiff received the BMW Fax at Plaintiff’s fax number that was 

included in the Creditsmarts customer database. Id. Plaintiff did not 

consent to receive faxes from BMW or Creditsmarts. Id. at 1578. 
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Plaintiff has no business relationship with either BMW or Creditsmarts. 

Id. at 1570-1571, 1576, 1578. Plaintiff has never submitted any loan 

application through Creditsmarts. Id. at 1576-15777, 1578. 

II. Procedural History. 

 Plaintiff moved for class certification, proposing the following class 

definition: 

All auto dealerships that were included in the Creditsmarts 

database on or before December 27, 2012, with fax numbers 

identified in the database who were sent one or more telephone 

facsimile messages between November 20, 2012 and January 1, 

2013, that advertised the commercial availability of property, 

goods or services offered by “BMW Bank of North America.  

 

ECF 65, Page ID 973. 

On September 29, 2015, the District Court denied Plaintiff’s 

motion for class certification, finding that Plaintiff’s proposed class 

was not ascertainable. App053 (Opinion). Having resolved the motion 

on the issue of ascertainability, the District Court declined to 

consider the remaining requirements for class certification. App044 

(Opinion). 

III. Ruling Presented for Review. 

 “IT IS on this 29th day of September 2015, ORDERED that the 

motion [Doc. No. 65] filed by Plaintiff, City Select Auto Sales, Inc., for 
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class certification be, and the same hereby is, DENIED.” App054 

(Order). 

SUMMARY OF ARGUMENT 

The district court erred when it denied class certification on the basis 

that the proposed class was insufficiently ascertainable.  

This case involves over 20,000 “junk fax” advertisements sent to fax 

numbers of auto dealerships drawn from Creditsmarts’ customer 

database containing about 20,000 entries. Although Creditsmarts 

deleted the lists of the numbers to which the faxes were sent, the 

existence of the database from which the fax numbers were drawn 

makes it administratively feasible to ascertain class membership 

through the submission of claim forms.   

In finding the class not ascertainable, the district court misapplied 

this Court’s “ascertainability” precedent, and erroneously construed 

that precedent to mean that a class is not certifiable unless a 

defendants’ records or public records are sufficient to establish class 

members’ identity exactly. Such a rule—which certainly has no basis in 

this Court’s precedent—would inevitably render class certification 

impossible in a majority of consumer cases. 
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Although Plaintiff submits that the class proposed here is 

ascertainable under existing Circuit precedent, this appeal also 

provides the Court an opportunity to revisit that precedent. This 

Circuit’s “ascertainability” requirement has been rejected by two other 

Courts of Appeals, and seriously criticized by judges on this Court. 

Plaintiff respectfully submits that the “ascertainability” requirement is 

not only unnecessary to protect parties or putative class members, but 

also overly confusing for the courts to apply. It should be overruled. 

ARGUMENT 

I. The Standard and Scope of Review. 

The appellate court “review[s] a class certification order for abuse of 

discretion, which occurs if the district court's decision rests upon a 

clearly erroneous finding of fact, an errant conclusion of law or an 

improper application of law to fact.” Byrd v. Aaron's Inc., 784 F.3d 154, 

161 (3d Cir. 2015), as amended (Apr. 28, 2015) (citing Grandalski v. 

Quest Diagnostics Inc., 767 F.3d 175, 179 (3d Cir. 2014) (quoting Hayes 

v. Wal–Mart Stores, Inc., 725 F.3d 349, 354 (3d Cir. 2013) (internal 

quotation marks omitted)). The appellate court reviews de novo a legal 
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standard applied by a district court. Id. (citing Carrera, 727 F.3d at 

305).  

II. The District Court Applied the Wrong Legal Standard to Find the 

Class Was Not Ascertainable, and Its Order Denying Class 

Certification Should Be Reversed. 

The district court held Plaintiff could not show the class was 

“ascertainable” because it could not prove records exist that will 

precisely identify “every” individual class member. App041, 42 n.7 

(Opinion). The district court’s holding was wrong and should be 

reversed because it misconstrued the legal test for “ascertainability.” 

Ascertainability does not, as the district court held, require the ability 

to precisely identify “every” class member. It only requires an 

“administratively feasible mechanism for determining whether putative 

class members fall within the class definition” without resort to 

“extensive and individualized fact-finding or ‘mini-trials.’” Byrd, 784 

F.3d 154, 163. Here Plaintiff showed there was a database of 

approximately 20,000 dealerships that included all potential class 

members, and Creditsmarts used only this database to send the 20,989 

fax ads at issue. Moreover, Creditsmarts did not deny that it sent the 

BMW up2drive fax ads to all the dealerships in the database and only 
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claimed it could not recall and had destroyed all records. This was 

sufficient to satisfy “ascertainability,” and the district court’s order 

denying class certification should, therefore, be reversed. 

A.The Third Circuit’s heightened “ascertainability” test. 

Although Rule 23 never mentions “ascertainability” as a class 

certification criterion, the Third Circuit established it as an “implied” 

preliminary requirement in Marcus v. BMW of North America, Inc., 687 

F.3d 583, 593-594 (3d Cir. 2012). Byrd, 784 F.3d at 162 n.5. Four cases 

since Marcus have further addressed the issue. Byrd, 784 F.3d 154; 

Grandalski v. Quest Diagnostics, Inc., 767 F.3d 175 (3d Cir. 2014); 

Carrera v. Bayer Corp., 727 F.3d 300 (3d Cir. 2013); Hayes v. Wal-Mart 

Stores, Inc., 725 F.3d 349 (3d Cir. 2013). The test was most recently 

iterated in Byrd as follows: 

The ascertainability inquiry is two-fold, requiring a plaintiff to 

show that: (1) the class is “defined with reference to objective 

criteria”; and (2) there is “a reliable and administratively feasible 

mechanism for determining whether putative class members fall 

within the class definition.” Id. at 355 (citing Marcus v. BMW of N. 
Am., LLC, 687 F.3d 583, 593–94 (3d Cir. 2012)). The 

ascertainability requirement consists of nothing more than these 

two inquiries. And it does not mean that a plaintiff must be able 

to identify all class members at class certification—instead, a 

plaintiff need only show that “class members can be identified.” 

Carrera, 727 F.3d at 308 n. 2 (emphasis added). This preliminary 

analysis dovetails with, but is separate from, Rule 23(c)(1)(B)’s 
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requirement that the class-certification order include “(1) a readily 

discernible, clear, and precise statement of the parameters 

defining the class or classes to be certified, and (2) a readily 

discernible, clear, and complete list of the claims, issues or 

defenses to be treated on a class basis.” Wachtel ex rel. Jesse v. 
Guardian Life Ins. Co. of Am., 453 F.3d 179, 187–88 (3d Cir. 2006). 

 

784 F.3d at 163. 

The first part of the test is neither controversial nor confusing, but 

the second part has been described as a novel “heightened” 

ascertainability requirement that is inconsistent with prior Rule 23 

precedent and the law in other circuits. See, e.g., Mullins v. Direct 

Digital, LLC, 795 F.3d 654, 658 (7th Cir. 2015) cert. denied, No. 15-

549, 2016 WL 763259 (U.S. Feb. 29, 2016) (“We decline to follow this 

path and will stick with our settled law.”) see also Byrd, 784 F.3d at 

161 n.4 (collecting cases and comparing and contrasting the law of 

the various circuits). Similarly, Byrd conceded that Marcus, Hayes, 

Carrera¸ and Grandalski have lacked precision in defining the second 

part of the test, and “[n]ot surprisingly, defendants in class actions 

have seized upon this lack of precision by invoking the 

ascertainability requirement with increasing frequency in order to 

defeat class certification.” Byrd, 784 F.3d at 162.  

Byrd set out to clarify the “lack of precision,” but the present case 
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illustrates the difficulty in doing so. On the one hand, Byrd says 

there is no “records requirement.” Id. at 164. On the other hand, 

Byrd says that a plaintiff cannot rely on class member “affidavits 

alone.” Id.  at 170. The question then becomes   when can class 

member affidavits be used as part of “a reliable and administratively 

feasible mechanism for determining whether putative class members 

fall within the class definition.”  

In Byrd, the plaintiff sued defendants for leasing computers on 

which they had secretly placed spyware. The defendants’ records 

identified all of the lessees, but the class proposed by plaintiff also 

included “household members” of the lessees. 784 F.3d at 159-160. 

Byrd held the district court erred by refusing to consider class 

member affidavits to identify “household members” because they 

could be verified by reference to the known addresses of the lessees 

in defendants’ records and verified by public records. 784 F.3d at 171.  

In Marcus, the district court certified a class of all persons who had 

purchased BMW’s run flat tires, experienced a flat, and had the flat 

replaced. 687 F.3d at 588. The Court reversed because the record 

presented below did not provide for an “administratively feasible” 
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method for identifying class members. Id. at 594. Marcus explained the 

plaintiff had failed to show how it could identify: (1) vehicles BMW sent 

to dealerships for sale with run flat tires installed, (2) vehicles where 

dealerships had not replaced run flat tires before sale, (3) owners of 

vehicles who had experienced a failure of a run flat tire, and (4) owners 

of vehicles who had replaced failed run flat tries. Id. at 593-594. The 

Court also stated, “We caution, however, against approving a method 

that would amount to no more than ascertaining by potential class 

members’ say so.” Id. at 594. The Court did not, however, hold that class 

certification was necessarily impossible, and it remanded for further 

proceedings to give the plaintiff a second chance to show the class could 

be ascertained. Id.  

In Hayes, the district court certified a class of persons who had 

bought items marked “as is” from Sam’s Club and also purchased a 

warranty that did not in fact cover certain “as is” items. 725 F.3d at 352. 

Sam’s Club did not keep track of items purchased “as-is,” and some, but 

not all, “as-is” items were covered by the warranties purchased. 725 

F.3d at 351. In addition, as the named plaintiff had experienced, Sam’s 

Club sometimes provided a refund of the warranty’s cost or honored the 
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warranty even when it was sold with an “as-is” item that was not 

supposed to be covered. Id. at 353.  

The only evidence in the record that could potentially identify class 

members were Sam’s Club’s records showing 3,500 price override sales. 

Id. at 355. Items sold “as-is” required a price override, but so did a 

variety of other sales, and Sam’s Club did not keep track of the reason 

for price overrides. Id. Despite the lack of record evidence, the court 

remanded to give the plaintiff a chance to “offer some reliable and 

administratively feasible alternative that would permit the court to 

determine: (1) whether a Sam’s Club member purchased a Service Plan 

for an as-is item, (2) whether the as-is item was a ‘last one’ item or 

otherwise came with a full manufacturer’s warranty, and (3) whether 

the member nonetheless received service on an as-is item or a refund of 

the cost of the Service Plan.” Id. at 356.  

In Carrera, the plaintiff alleged Bayer’s claims that its One-A-Day 

WeightSmart pills had “metabolism enhancing effects” were false. 727 

F.3d at 304. The district court certified a class of Florida purchasers of 

the pills. Id. Bayer did not sell the pills directly to the public and had no 

records of the consumers who bought the pills. Id. Bayer’s records did 
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show, however, that it sold a total of $14 million worth in Florida. Id. at 

309-310. The Bayer plaintiff argued the class could be ascertained by 

reference to on-line sales records, and sales at Florida CVS stores where 

the consumer used a rewards card. Id. at 308-309. There was no 

evidence, however, that either source of information could identify 

purchasers of the pills. Id.  

The plaintiff also argued that an expert could use a “screening model” 

to analyze affidavits submitted by class members to insure their 

reliability. Id. at 311. The screening model was based on class action 

settlement claims processing, however, and was not “specific to the facts 

of” the claims against Bayer. Id. at 311. The Court vacated the class 

certification order but remanded to allow plaintiff “the opportunity to 

submit a screening model specific to th[e] case” to “prove the model will 

be reliable and … allow Bayer to challenge the affidavits.” Id.  

Significantly, Marcus, Carrera, and Hayes did not grant or deny 

class certification. All three remanded for further proceedings. In 

addition, Hayes expressly left open the possibility that the plaintiff 

could on remand develop a “screening model” to enable ascertainment of 

class members by their submission of affidavits. In contrast, Byrd 
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affirmed class certification, so its holding illustrates facts sufficient to 

satisfy the second prong of ascertainability test, but it does not provide 

an example of facts that are insufficient and in light of its distance from 

the facts in Marcus, Carrera, and Hayes, it should not be so construed.  

B. The district court incorrectly construed Byrd to establish the 

minimum factual record necessary to satisfy the second prong of 

ascertainability. 

 The district court below held, “[T]here is no evidence that the BMW 

fax was sent to every customer who had a fax number in the 

database … [and] Plaintiff here has provided no method for 

determining which of the remaining customers would have been 

sent the BMW fax.” App041 (Opinion). Notably, there was no 

evidence the fax was not sent to everybody either. Creditsmarts 

simply did not recall whether it was sent to all dealerships in its 

database, and both Creditsmarts and Westfax employed business 

practices that intentionally destroyed their records immediately 

after the faxes were sent.  

The district court concluded that this inability to precisely identify 

the “remaining customers,” if any, precluded the use of class member 

affidavits as a source of identification because there is no way of 

“verifying by reference to the database that the dealership was, in fact, 

sent the fax.” App042, n.7 (Opinion). By the district court’s reasoning a 

class can never be ascertained and certified unless every single class 

member is capable of being identified from documentary records. But 
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this is incompatible with the holdings and results in Marcus, Hayes, 

Carrera and Byrd. 

First, if the district court’s formulation of the ascertainability 

standard were correct there would have been no reason to remand 

Marcus, Hayes, or Carrera. In Carrera, for example, there was no 

suggestion that it would be possible to ever identify every Florida 

purchaser of the pills by reference to objective documentary records, but 

the case was still remanded to allow the plaintiff to propose a model for 

screening class member affidavits. 727 F.3d at 311. To be sure, the 

court expressed skepticism about the viability of such a model, but it 

did not rule out the possibility, so long as the plaintiff could prove a 

basis for its reliability that would be subject to challenge. Id. Marcus 

and Hayes are no different, as the facts of those cases also show there 

was no possibility of actual documentary evidence that could specifically 

identify every class member. Marcus, 687 F.3d at 594; Hayes, 725 F.3d 

at 356.  

Second, while the Byrd class was more easily ascertained than the 

one in this case, Byrd never suggests it was at the lower threshold of 

the “ascertainability” requirement. But this is, in fact, how the district 
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court applied it because the district court required precise identification 

from Creditsmarts’ records of specific fax numbers to which it sent the 

fax ads. App042, n.7 (Opinion). If the district court’s view were correct, 

it should have been expressed somewhere in the text of the Byrd 

decision, but Byrd actually stated, “There is no records requirement.” 

784 F.3d at 164. Furthermore, Byrd noted that Marcus, Hayes, and 

Carrera had caused “confusion,” and “[n]ot surprisingly” encouraged an 

“increasing frequency” in the use of the “ascertainability requirement in 

order to defeat class certification.” Id. at 161-162. Byrd also noted the 

“ascertainability is narrow” and “defendants … must be exacting in 

their analysis.” Id. at 165. These statements, as well as the concurrence 

by Judge Rendell, strongly support the view that Byrd did not purport 

to hold the facts of that case were the minimum necessary to show an 

ascertainable class. Byrd simply affirmed its facts required reversal of 

the district court’s finding that the class was not ascertainable. 

Marcus and Hayes involved class members within a finite and known 

universe of potential members, but whose identities were subject to 

multiple, unascertainable variables. In Marcus, it was new BMW 

purchasers, but only a tiny unknowable fraction of these purchasers 
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might have bought a car with run flat tires, experienced a flat, and had 

it repaired. Similarly, in Hayes it was 3,500 people who had made price 

override purchases at Sam’s Club, but only a tiny unknowable fraction 

of these would have been for an “as-is” item, not covered by a warranty, 

but where the customer purchased a warranty, and then Sam’s Club did 

not provide a refund or repair upon request.  

Unlike Marcus and Hayes, Carrera considered a class with no 

ascertainable universe of potential class members. In Carrera, the total 

amount of money paid by the class members was known, but there was 

no data whatsoever as to who might have bought the pills in Florida 

during the relevant time period. 

Byrd involved a finite universe of class members and a single 

variable. The universe was 895 known lessees of the defendant’s 

spyware infested computers, and the single variable was the place of 

residence at the relevant time of other “household members.”   

Like Byrd, and unlike Marcus and Carrera, the present case involves 

a finite universe of class members. Also like Byrd, and unlike Hayes, 

this case involves a single variable within its finite universe. But, in 

contrast to Hayes, the finite universe here closely aligns with a single 
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variable rather than poorly aligns with a multitude. The facts of this 

case are thus far closer to Byrd than they are to Marcus, Carrera, or 

Hayes. 

There are approximately 20,000 auto dealerships in Creditsmarts’ 

database, and that is about the number of fax ads it sent. The 

Creditsmarts owner testified he did not know that all “Creditsmart’s 

customers” were targeted for the BMW up2drive fax ad, but he also 

testified to a pattern of thoroughly marketing his business nationwide. 

ECF 65-5, Page ID 1260, 1295 “(“I paid a telemarketing firm to speak 

with every dealership in the country.”) And the evidence of whether 

Creditsmarts sent the fax to all of database members was equivocal, not 

negative, as the district court assumed. App041, n.7 (Opinion). 

If the four cases are viewed as a spectrum, this case falls somewhere 

very close to Byrd and far past Marcus, Carrera, and Hayes. The 

district court viewed the type of documentary corroboration in Byrd as 

the minimum necessary to verify class member identity by affidavits, 

and this was a legal error because Byrd does not so hold; nor are 

Marcus, Carrera, and Hayes consistent with such a view. Because the 
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district court applied the wrong legal standard its denial of class 

certification should be reversed. 

C. The Court should rule the class is ascertainable. 

 The record in this case establishes an ascertainable class because it 

will be administratively feasible to identify class members by soliciting 

identification as recipients of the BMW up2drive from the dealerships 

in the Creditsmarts database.   

 Marcus set forth three purposes served by the second prong of its 

ascertainability requirement. The first is to eliminate “serious 

administrative burdens” by insisting on “easy identification of class 

members.” 687 F.3d at 593. The second is to protect absent class 

members by facilitating notice to those class members. Id. The third is 

to protect the rights of defendants by assuring that the persons bound 

by a final judgment can be identified. Id. See also Carrera, 727 F.3d at 

307. All three can be satisfied here because the Creditsmarts database 

so closely aligns with class membership. 

 The district court agreed that Plaintiff’s proposed method of 

ascertaining class membership “is not based only on the ‘say so’ of the 

prospective class members, in that the Creditsmarts database may 
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provide an additional layer of verification.” App039 (Opinion). The 

district court also noted that the database can establish which 

dealership entries existed at the time of the faxing, and those entries in 

the database that included no fax number can be eliminated from the 

class. Id. Nevertheless, the district court ruled that narrowing down the 

potential universe of class members by reference to the database was 

not enough, without proof of whether all dealerships were sent the faxes 

or, if not all, precisely which ones were sent the fax. The district court’s 

ruling is contrary to all three rationales for the Marcus ascertainability 

test. 

 First, it simply will not be a “serious administrative burden” to send 

notice to all members of the database and invite these potential class 

members to verify receipt of the BMW up2drive fax ads. The universe of 

potential class members is capable of “easy identification” and notice 

needs to be sent to them in any event, so there will be no added cost. 

The only burden will be that borne by the class members because they 

must take the time to identify themselves as recipients of the fax ads, 

but this burden will fall on them and not the court or the defendant. 

 Second, there is no risk that class members will be harmed by a 
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failure to be able to provide them with the best notice practicable. The 

database includes the names, addresses, and fax numbers of the class 

members. ECF 65-8. Page ID 1532-1535. In addition, while the record 

shows that a few class members may have gone out of business and 

been deleted from the database between the time of the last fax and the 

preservation of the database by this litigation, it also shows the number 

is small. App041, n.6 (Opinion). And, in any event, as Byrd holds some 

underinclusiveness does not require denial of class certification. 784 

F.3d at 167. 

Third, the district court’s decision was not necessary to protect the 

rights of Defendants by “ensuring that those bound by the final 

judgment are clearly identifiable.” Marcus, 687 F.3d at 593. Carrera 

described this concern as ensuring the “defendant must be able to 

challenge the proof used to demonstrate class membership.” 727 F.3d at 

307. This would appear to have been the district court’s greatest 

concern but, if so, it was misplaced.  

Creditsmarts was free to show that it did not send the BMW 

up2drive fax ads to all dealerships in the database. It did not do so. It 

merely said it did not know for sure that it did not. But its marketing 
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practices and the similarity in the number of dealership in its database 

and the number of faxes sent suggest that it did. In addition, Plaintiff 

only received the ad once, and it makes sense to send an ad to a 

different dealership, rather than re-sending the same ad to the same 

dealerships again. Defendants were “able to challenge” Plaintiff’s 

reliance on the Creditsmarts’ database to “demonstrate class 

membership,” but they only produced equivocal evidence to show any 

significant lack of alignment between the database entries and the class 

members. Carrera, 727 F.3d at 307.  

Any unfairness to Defendants is also diminished in this case because 

the Federal Communication Commission has noted that senders of 

faxes have an obligation to demonstrate compliance with the TCPA, 

including proof of prior express consent from recipients to whom they 

send fax ads. The FCC, thus, “strongly suggest[s] that senders take 

steps to promptly document that they received such permission.” 21 

F.C.C.R. 3787, 3812 (Apr. 6, 2006). While there is no regulation 

specifically requiring fax lists, Creditsmarts’ policy of intentionally 

deleting such lists as soon as they are used weighs against any sense of 

unfairness to Creditsmarts in allowing class certification where 
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Creditsmarts now refuses to admit or deny whether it sent the ads to 

every dealer in its database. There is also no unfairness to BMW 

because it knew Creditsmarts sent the fax to dealerships on its behalf 

and did nothing to stop Creditsmarts from sending more fax ads on its 

behalf and made no effort to ascertain how many or to whom 

Creditsmarts was sending them.  

Finally, one of the most important purposes of class actions is to 

“overcome the problem that small recoveries do not provide the 

incentive for any individual to bring a solo action prosecuting his or her 

rights.” Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 617 (1997). This 

purpose would be thwarted if the district court’s stringent documentary 

records requirement for ascertainability were affirmed. By demanding 

precise documentary identification, a class would only be ascertainable 

in the rare cases where the defendant kept exact records or public 

records existed to make all class member affidavits 100% verifiable by 

such sources. Such a standard would only rarely be met in cases with 

small individual stakes, and this would leave the victims of lower value 

violations with no practical remedy. 

The record in this case supports ascertainability and the Court 
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should rule Plaintiff has satisfied the ascertainability standard and 

remand for consideration of the other class certification criteria.6 

III. Because this Court’s Heightened Ascertainability Requirement Has 

Now Been Rejected by Two Other Circuits and by Judges on This 

Court, this Court Should Reconsider that Requirement. 

 This case also presents an opportunity for the Court to review the 

novel second prong of this Court’s ascertainability requirement in light 

of its rejection by two other Circuits. See Mullins v. Direct Digital, LLC, 

795 F.3d 654 (7th Cir. 2015); Rikos v. Procter & Gamble Co., 799 F.3d 

497 (6th Cir. 2015). Furthermore, judges in the Third Circuit have 

expressed disapproval of Carrera. See Carrera v. Bayer Corp., 2014 WL 

3887938, at **1-3 (3d Cir. May 2, 2014) (Ambro, J. dissenting); Byrd v. 

Aaron’s Inc., 784 F.3d 154, 172-77 (3d Cir. 2015) (Rendell, J. 

concurring). 

 In Mullins, the defendant urged the Seventh Circuit to adopt Carrera 

and reverse class certification where the only available method to 

                                                        
6  The district court did not address the Rule 23 class certification 

criteria because it denied class certification abased solely on 

ascertainability. App044 (Opinion). Because the District Court has yet 

to conduct a rigorous analysis of the Rule 23 requirements, the Court 

should “decline to address these issues in the first instance” on appeal. 

Byrd, 784 F.3d at 169. 
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identify class members was through affidavits. 795 F.3d at 662. The 

Seventh Circuit declined to do so, and held that “[t]he Third Circuit’s 

approach in Carrera, which is at this point the high-water mark of its 

developing ascertainability doctrine, goes much further than the 

established meaning of ascertainability and in our view misreads Rule 

23.” Id. The Court also held that reliance on class member affidavits to 

satisfy Rule 23 may be sufficient to establish class membership, and 

that “courts should not decline certification merely because the 

plaintiff's proposed method for identifying class members relies on 

affidavits.” Id. at 672. 

 In Rikos, the defendant argued, based on Carrera, that the class was 

not ascertainable because there was no way to identify class members. 

799 F.3d at 524-25. The Sixth Circuit rejected the defendant’s argument, 

expressly declining to adopt Carrera, stating that it “see[s] no reason to 

follow Carrera, particularly given the strong criticism it has attracted 

from other courts.” Id. at 525 (citing Mullins, 795 F.3d at 662.)7 

                                                        
7  The First Circuit has found that a class is sufficiently ascertainable 

if affidavits may be used to establish injury in cases, such as this one, 

where “consumer testimony would be sufficient to establish injury in an 

individual suit.” In re Nexium Antitrust Litig., 777 F.3d 9, 21 (1st Cir. 

2015). The Eleventh Circuit in an unpublished decision followed 
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 Four Third Circuit judges have also expressed their disagreement 

with the Carrera majority’s ascertainability requirement. In his dissent 

from the denial of an en banc rehearing in Carrera, Judge Ambro joined 

by Judges McKee, Rendell and Fuentes, stated that “Carrera goes too 

far,” and that, as a result of Carrera, “some wrongs will go unrighted 

because the wrongdoers successfully gamed the system.” 2014 WL 

3887938, at *1. Similarly, in her concurring opinion in Byrd, Judge 

Rendell argued that it was time to “do away” with Carrera’s heightened 

ascertainability requirement. 784 F.3d at 172. Judge Rendell noted that 

“[i]t is up to the judge overseeing the class action to decide what she will 

accept as proof,” and that “[t]he rigorous application of the 

ascertainability requirement translates into impunity for corporate 

defendants who have harmed large numbers of consumers in relatively 

modest increments.” Id. at **13-14. 

                                                                                                                                                                                   

Carrera, but left open the possibility that self-identification could be a 

sufficient means to establish ascertainability if it were 

“administratively feasible.” Karhu v. Vital Pharmaceuticals, Inc., 621 

Fed.Appx. 945 (11th Cir. 2015). 
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 Given that Carrera’s ascertainability requirement has been rejected 

by two other Circuits, and is controversial in this Court as well, this 

appeal provides an excellent opportunity to reconsider its wisdom. 

CONCLUSION 

 For the foregoing reasons, the district court’s denial of class 

certification on the grounds that the class is not ascertainable should be 

reversed, the Court should find the class is ascertainable and it should 

remand the case for further proceedings. 
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