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REASONS WHY ORAL ARGUMENT SHOULD BE HEARD 

Pursuant to Local Rule 34.0, Plaintiffs-Appellants request oral argument in 

connection with this appeal. In light of the complexity of the issues in this ERISA 

class action, the importance of those issues to the retirement security of 401(k) 

plan participants, the financial and equitable stakes of the case, and the volume of 

the record, Plaintiffs-Appellants believe that oral argument is warranted and will 

assist the Court’s review. 
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JURISDICTIONAL STATEMENT 

This is a certified class action against Putnam Investments, LLC (“Putnam”) 

and related persons and entities for mismanaging the Putnam Retirement Plan 

(“Plan”) and engaging in unlawful self-dealing in violation of the Employee 

Retirement Income Security Act, 29 U.S.C. § 1001 et seq. (“ERISA”).1 In 

summary, the named class representatives, John Brotherston and Joan Glancy 

(“Plaintiffs”), allege that Defendants breached their fiduciary duties of loyalty and 

prudence to Plan participants under 29 U.S.C. § 1104 by maintaining an 

investment lineup for the Plan that consisted exclusively of Putnam-affiliated 

investments for the majority of the class period, without considering alternative 

investments from other companies that offered superior returns at lower cost. In 

addition, Plaintiffs allege that Defendants engaged in prohibited transactions in 

violation of 29 U.S.C. § 1106 by causing the Plan to pay investment-related fees to 

Putnam through affiliated enterprises (Putnam Management and Putnam Services), 

without providing the Plan with “revenue sharing” rebates that were made 

available to other plans, which resulted in the Plan paying higher net fees for 

                                                 
1 The Defendants-Appellees include Putnam, Putnam Investment Management, 
LLC (“Putnam Management”), Putnam Investor Services, Inc. (“Putnam 
Services”), the Putnam Benefits Investment Committee, the Putnam Benefits 
Oversight Committee, and Putnam’s CEO, Robert Reynolds (“Reynolds”) 
(collectively referred to herein as “Defendants”). Putnam has agreed it is 
responsible for any judgment against any of the other Defendants in this action. 
ECF No. 72. 
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investment management and servicing than Putnam’s other institutional customers. 

Finally, Plaintiffs assert a claim against Putnam for failing to monitor its appointed 

fiduciaries, and a claim for equitable relief under 29 U.S.C. § 1132(a)(3).  

The district court had jurisdiction under 28 U.S.C. § 1331 and 29 U.S.C. 

§ 1132(e)(1). The United States District Court for the District of Massachusetts 

(Young, J.) entered final judgment for Defendants on June 19, 2017 (ADD–69), 

after issuing two separate orders disposing of Plaintiffs’ prohibited transaction 

claims (ADD–1-33) and their breach of fiduciary duty and other claims (ADD–34-

68). Plaintiffs timely filed their Notice of Appeal on July 17, 2017. This Court has 

jurisdiction over the appeal under 28 U.S.C. § 1291.  

STATEMENT OF ISSUES 

1. Duty of loyalty. Did the district court err in holding that Plaintiffs 

failed to demonstrate a breach of the duty of loyalty under ERISA, where the 

evidence showed that Defendants automatically added each of Putnam’s 

proprietary funds to the Plan and failed to consider alternative investments from 

other companies that were less costly and offered superior returns? 

2. Loss to the Plan and burden of proof. Upon finding that Plaintiffs had 

shown a breach of the duty of prudence, did the district court impose an improper 

burden on Plaintiffs for purposes of establishing a loss to the Plan, and err in 

concluding that Plaintiffs had not shown a loss as a matter of law?  
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 3. Other potential remedies. Did the district court err in failing to 

meaningfully consider other potential remedies for Defendants’ fiduciary breaches, 

separate and apart from recovery of Plan losses, such as injunctive relief and 

disgorgement? 

 4. Prohibited transactions & employer contributions. Did the district 

court err in holding that: (A) Putnam’s contributions to employee 401(k) accounts 

operated to exempt Defendants from liability for Plaintiffs’ prohibited transaction 

claim under 29 U.S.C. § 1106(b)(3); and (B) Defendants qualified for a 

“reasonable compensation” exemption to Plaintiffs’ prohibited transaction claim 

under 29 U.S.C. § 1106(a)(1)(C), even though the Plan paid higher net fees to 

Putnam than other plans paid for the same services? 

STATEMENT OF THE CASE 

I. STATEMENT OF RELEVANT FACTS 

A. Management of the Plan  

Putnam is an asset-management company that creates, manages, and sells 

mutual funds. ADD–47; JA–1616. In the course of its business, Putnam has 

established a 401(k) plan, known as the Putnam Retirement Plan, which covers 

eligible current and former employees of Putnam and its subsidiaries. ADD–47-48; 
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JA–1616.2 From 2009 to the end of 2015, the Plan had between $416 million and 

$608 million in assets. JA–1624. These assets, which consist of both employer and 

employee contributions, were to be held in trust for the exclusive benefit of 

participants and beneficiaries. Trust Agreement, Trial Ex. 207, at § 1(c).  

As the Plan sponsor, Putnam sits at the top of the Plan’s fiduciary structure, 

JA–1653; JA–2774, and it is responsible for the construction and oversight of the 

Plan’s investment lineup, JA–1663. To assist it in carrying out its fiduciary duties, 

Putnam has established three committees: the Putnam Benefits Investment 

Committee (“Investment Committee”), the Putnam Benefits Administration 

Committee (“Administration Committee”), and the Putnam Benefits Oversight 

Committee (“Oversight Committee”). ADD–48; JA–1617. The Investment 

Committee is responsible for selecting, monitoring, and removing the Plan’s 

investments, the Administration Committee is responsible for the administration of 

the Plan, and the Oversight Committee is responsible for overseeing and 

monitoring the other Committees. ADD–48; JA–1617. The Committees are all 

comprised of senior-level Putnam employees, and the Oversight Committee is 

made up of senior management. JA–1617. Each of the Committees is also a 

fiduciary of the Plan. Id. 

                                                 
2 The participating employers in the Plan include Putnam, Putnam Management, 
Putnam Services, and PanAgora Asset Management (“PanAgora”). JA–1616. 
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B. Fiduciary Duties 

Putnam and its fiduciary Committees were well aware of the fiduciary duties 

they owed to Plan participants. As a condition of a settlement of a prior ERISA 

suit, Putnam’s in-house counsel distributed a “Primer on ERISA Fiduciary 

Responsibilities” to the Committees, which advised Committee members of their 

duties of loyalty and prudence. JA–2813; JA–2939-42; JA–3148-51. The Charters 

for the Committees also advised Committee members of the “standard of care” that 

applies under ERISA and included a series of bullet points outlining certain 

“Duties & Responsibilities” of the Committees under ERISA. JA–2762-64; JA–

3078-81; Trial Ex. 11. Further, Putnam published a “Fiduciary Planning Guide” for 

other plan sponsors, which contained detailed guidance on their fiduciary 

responsibilities under ERISA. JA–2768-2808. This Fiduciary Planning Guide was 

prepared by Putnam’s Senior Manager of Retirement Plans, Mark Goodfellow, 

who was a member of the Investment Committee and the individual responsible for 

the daily operations of the Plan. JA–1617, 1651, 1657; JA–1719-20. Among other 

things, the Fiduciary Planning Guide explains that “[f]iduciaries are required to 

perform the tasks a careful, deliberate, knowledgeable, diligent person would do, 

such as investigating facts, asking questions, consulting experts, considering 

alternatives, etc.” JA–2777.  
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C. Breaches of Fiduciary Duties 

Defendants failed to live up to these duties when it came to the construction 

and monitoring of the Plan’s investment lineup. As the district court noted, the 

“[Investment Committee’s] review of the Plan lineup was no paragon of 

diligence.” ADD–67. 

1. Exclusive Use of Proprietary Funds and Failure to Consider 
Alternatives 

From the beginning of the class period through January 31, 2016, the 

investment lineup for the Plan (from which Plan participants made their investment 

selections) consisted exclusively of Putnam-affiliated funds. ADD–48-49; JA–

1621. Contrary to Putnam’s Fiduciary Planning Guide, which recommended 

“considering alternatives,” the Investment Committee never considered adding 

non-affiliated investments to the Plan until 2015. JA–1855; JA–2302; JA–2777. 

This bias in favor of Putnam funds was literally written into the Plan. Under 

Paragraph 8.1 of the Plan document, all publicly offered, open-end Putnam mutual 

funds, as well as Putnam’s Stable Value Fund, Bond Index Fund, and S&P 500 

Index Fund, were to be automatically included the Plan’s investment lineup, 

without regard to performance, cost, risk, or other factors. ADD–48; ADD–105; 

see also JA–1620; JA–2111; JA–2763; JA–3634. This was not an excuse for 

failing to engage in a prudent and objective fiduciary process. 
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The Investment Committee knew that the “[t]erms of the plan do not excuse 

fiduciaries from ERISA responsibilities.” JA–5584; see also JA–1655, 1686. As 

the minutes from one Committee meeting state:  

[A] number of recent court cases and settlements by other mutual fund 
providers have highlighted that the mere fact that a plan document 
‘hard wires’ in particular offerings, as in Putnam’s case, may not 
eliminate the need for fiduciary review and monitoring of the lineup.  

JA–3470. Yet, the Committee strictly followed Paragraph 8.1 and never sought to 

have it amended to eliminate the free pass given to Putnam funds, JA–1687-88; 

JA–2454, even though the Plan document was amended for numerous other 

reasons (such as when Paragraph 8.1 was amended to provide that the Plan lineup 

would also include the PanAgora U.S. Large Cap Stock Selector Fund from 

Putnam’s affiliate, PanAgora), JA–1620.  

 Moreover, even as written, the Plan document did not prohibit the 

Investment Committee from including non-proprietary investment options in the 

Plan lineup. Paragraph 8.1 expressly states that the Investment Committee may 

“designate other mutual funds or other collective investment vehicles.” ADD–105. 

Yet prior to 2016, only proprietary funds were offered as designated investment 

options. JA–1621. 

Notably, the Investment Committee did not pick and choose the best Putnam 

funds to add to the Plan, instead including all of the Putnam funds set forth in the 

Plan document. JA–1687-88; ADD–105. The Investment Committee never 
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adopted any standards or prescribed minimums for including those funds. JA–

1702, 1707. For example, newly-launched funds were added to the Plan almost 

immediately, before they even had a track record. JA–1694; JA–2278; see also, 

e.g., JA-3044 (email instruction to add new funds to Plan immediately upon 

launch). At one point, the Investment Committee considered establishing a 

narrower set of “preferred” Putnam funds in the Plan. JA–2810. However, it 

ultimately decided not to, citing concerns over the need for additional monitoring 

as well as an “employee relations issue because we would be recommending one 

employee/investor’s funds over another’s.” JA–1771; JA–2810. As a result, the 

Plan menu inexorably grew to include 70 proprietary funds, despite the fact that 

Putnam’s Fiduciary Planning Guide cautions against such bloated Plan lineups. See 

JA–4151-52 (listing proprietary funds as of year-end 2015); JA–2784 (“Too many 

funds can often end up increasing the exposure to fiduciary liability. A large 

number of funds may become too difficult . . . to monitor adequately and too 

overwhelming for participants to use successfully.”). 

Once Putnam funds were added to the Plan, they remained there indefinitely 

(or until they ceased to exist). Defendants never once removed a Putnam fund from 

the Plan lineup. ADD–52. Indeed, the Investment Committee never considered or 

even discussed removing a Putnam fund, and there was no process for doing so. 

JA–1703; JA–2106; JA–2455; JA–2574. As the minutes from the May 2010 
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Investment Committee meeting state: “It is uncertain what would be enough for 

Putnam to remove one if its own funds from the Putnam Retirement Plan lineup.” 

JA–2865; see also JA–1737 (“Q: Was there ever an answer to that question? A: 

No.”).  

Needless to say, no other retirement plan (and certainly not one managing a 

half billion dollars in assets) operated in this manner. As Plaintiffs’ investment 

expert, Dr. Steve Pomerantz, testified: “I’ve never seen a plan that included all of 

the assets of a given adviser by fiat.” JA–2575. Indeed, not only was the Plan 

lineup “unique,” JA–2865, but each of the fund options within the Plan lineup were 

also highly unusual. Dr. Pomerantz found that 51 of the 69 investment options in 

the Plan were not included in the investment lineup of any retirement plan with 

more than $250 million in assets. JA–2569-70; JA–6087-89. The remainder of the 

Putnam funds in the Plan (with just one exception) were included in, at most, a 

handful of other comparably-sized plans out of more than 2,600 total. JA–2570; 

JA–6087-89. 

Until February 2016, the only way Plan participants could invest in non-

affiliated investments was through the Plan’s self-directed brokerage account 

(“SDBA”) option. ADD–49; JA–1621. As Defendants’ own witnesses conceded, 

the SDBA did not alter or modify the duties that the Plan’s fiduciaries had with 

respect to Plan lineup. JA–1685. The SDBA was intended only for use by 
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knowledgeable investors, was available only to Plan participants willing to 

indemnify Putnam, was not screened by Putnam, and was subject to operational 

limitations and additional fees. JA–1678; JA–1977; JA–2556-57; JA–3470; JA–

4841; JA–5611. Due to these numerous drawbacks, only two percent of the Plan’s 

assets were invested in the SDBA. ADD–49 n.7.  

2. Failure to Monitor Investments in the Plan 

Aside from the fact that the Plan lineup consisted exclusively of proprietary 

funds, Putnam failed to prudently monitor the investments in the Plan. As the 

district court found, Putnam “did not seem to have independent standards or 

criteria for monitoring the Plan investments.” ADD–52.  

a. No Investment Policy Statement 

This is starkly reflected by the absence of an investment policy statement for 

the Plan. JA–1670-71. An investment policy statement, or “IPS,” is a document 

that provides a written framework for how to manage the process of selecting and 

monitoring a plan’s investment options. JA–2789. A well-crafted IPS will mandate 

periodic review of the investments and contain quantitative measures for 

monitoring funds—such as performance benchmarks, time frames for analyzing 

performance history (for example, over 1-, 3-, 5-, and 10-year periods), expense 

ratios, and volatility—as well as qualitative criteria. JA–2790; JA–2828.  

In its Fiduciary Planning Guide, Putnam touted the benefits of an IPS:  
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What are the benefits of an investment policy statement? Having 
an IPS forcefully promotes procedural prudence. The adoption of an 
IPS demonstrates the care and seriousness with which the plan 
sponsor approaches investment issues. 

JA–2790. Indeed, Putnam stated that “having an IPS is a hallmark of an active, 

engaged fiduciary.” Id. However, it failed to practice what it preached. As the 

district court noted, Putnam’s failure to adopt an IPS “contrasts with Putnam’s 

recommendation to other plan sponsors.” ADD–52 n.9. 

This was inconsistent not only with Putnam’s Fiduciary Planning Guide, but 

with the actual practice adopted by the overwhelming majority of retirement plan 

fiduciaries. A survey circulated to the Investment Committee showed that 93% of 

mid-sized and 88.3% of large financial services companies have an IPS for their 

defined contribution plans. JA–2837. Similarly, Plaintiffs’ fiduciary process 

expert, Martin Schmidt, testified that approximately 90% of retirement plan 

fiduciaries use an IPS. JA–2489.  

The Investment Committee’s failure to adopt an IPS was also inconsistent 

with its own charter. The 2006 Charter (which remained effective until 2012) 

expressly stated that one of the duties and responsibilities of the Investment 

Committee was to “[a]pprove, review annually, and monitor compliance with 

‘Statements of Investment Policy.’” JA–2762.  

The absence of an IPS was not a matter of neglect or oversight; it was a 

willful omission. For years, the Investment Committee considered adopting an IPS 
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and developed various drafts. See, e.g., JA–1670; JA–2824; JA–3013; JA–3042. At 

one point, Putnam’s attorney circulated a draft that would have required the 

Investment Committee to conduct annual reviews of each Putnam mutual fund to 

determine the “continuing prudence” of keeping each fund in the Plan. JA–3011. 

Other drafts would have required the application of quantitative and qualitative 

criteria to the funds in the Plan and would have included a “watch list” for 

underperforming funds. JA–2987-88.  

However, the Investment Committee ultimately chose not to adopt an IPS 

with objective metrics because it knew that this would have required it to manage 

the Plan’s investments in a prudent and unbiased manner—something it could not 

do while retaining the Plan’s existing investment structure. As Putnam’s attorney 

stated, “I think we have to be very careful about actually complying with whatever 

procedure we include in the investment policy.” JA–3010. The Chair of the 

Investment Committee, Donald Mullen, was even more explicit. In connection 

with the seminal Investment Committee meeting in May of 2010, at which the 

Committee considered whether to adopt an IPS, Mullen wrote: 

Plan advisors, consultants and attorneys regularly counsel on the 
importance of a Plan having an Investment Policy Statement. Yet 
some in the legal profession counsel that the only thing worse than not 
having an IPS is having a written IPS and not following it. 
 

JA–5877; see also JA–1811, 1820-22. His handwritten notes at the bottom of the 

document (written at the meeting) state: “Personal liability,” “Fiduciary Policy 
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ERISA,” and “Should we purchase individual coverage”? JA–5877.  

After this meeting, the Investment Committee eventually amended its 

charter to remove the requirement of having an IPS. JA–3078. As Mullen testified, 

the idea of adopting an IPS “died a quiet death.” JA–1899. 

b. No Meaningful Investment Review Process 

In the absence of an IPS, the Investment Committee never adopted any 

standards or criteria, whether quantitative or qualitative, for reviewing the 

proprietary funds in the Plan. JA–1702, 1705-06; JA–1793-94, 1805. Likewise, 

with the exception of a single suite of target-date funds, the Investment Committee 

did not conduct any independent monitoring of the performance or fees of the 

proprietary funds in the Plan and never examined how those funds compared to 

alternatives in the marketplace. JA–1675-77; JA–2131-32; JA–2563-64, 2574. 

Even with respect to the target-date funds, the Investment Committee never 

considered third-party alternatives and never considered replacing them with non-

Putnam funds. JA–2136-37; JA–2451-53. At no point did the Investment 

Committee ever conduct a comprehensive review of the funds in the Plan. JA–

1717. As Mr. Mullen explained when attempting to recruit a new member of the 

Committee, “[s]erving on the Committee doesn’t require a lot of heavy 

lifting . . . . The only real work is your attendance at these internal, on-site one-

hour meetings.” JA–5880.  
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c. Abdication of Investment Monitoring Function to 
Putnam’s Investment Division 

Instead of monitoring the Putnam funds in the Plan, the Investment 

Committee left it to Putnam’s investment division to monitor the Putnam funds in 

the regular course of Putnam’s business and close down any underperforming 

funds. ADD–52; see also, e.g., JA–1668; JA–2132. As the district court found, this 

was inconsistent with Putnam’s advice to other plan sponsors and was not 

sufficient to relieve the Investment Committee of its demanding fiduciary duties. 

ADD–52 n.9, 58. Putnam’s investment division was a business unit of Putnam, not 

a fiduciary of the Plan, and it had a very different set of incentives and 

responsibilities than a retirement plan fiduciary. ADD–57-58; JA–2527-28.  

Every mutual fund company has investment professionals who oversee its 

funds. JA–2275-76. This is not a substitute for a fiduciary review process. As 

Putnam’s own Fiduciary Planning Guide explains, “under ERISA, managers of 

mutual funds are not ‘investment managers’ and are not plan fiduciaries merely by 

virtue of managing the mutual funds.” JA–2773. If the Investment Committee 

wished to delegate its fiduciary functions to the investment division, it would have 

had to obtain a written acknowledgment from the investment division. Id.  

No such delegation was made. JA–2289. The Chief Operating Officer of 

Putnam’s investment division, Brian Lenhardt, testified that he was never told the 

Investment Committee was relying on the investment division to monitor funds in 
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the Plan. JA–2291. When asked at trial whether the investment division had agreed 

to serve as a fiduciary for the Plan, Lenhardt responded, “What do you mean by 

‘fiduciary’?” JA–2288. Thus, the district court found that “there seems not to have 

been separate discussion within the investment division as to whether a particular 

fund was appropriate for the Plan.” ADD–52; see also JA–2279, 2283-85. 

Nor were there any communications between the investment division and 

the Investment Committee regarding the funds in the Plan. See JA–1690-91. 

Indeed, members of the Investment Committee were not even aware what 

standards the investment division used for purposes of evaluating whether a fund 

should be shut down. JA–1735. 

d. No Removal of Failing Funds 

The Investment Committee did not just neglect to monitor the funds in the 

Plan—it consciously ignored evidence that Putnam’s funds were failing. Until May 

of 2010, Mr. Goodfellow periodically circulated reports developed by a Putnam 

affiliate, Advised Assets Group (“AAG”), to the Investment Committee. JA–

1725-26. These reports were developed specifically for retirement plan sponsors to 

“aid [them] in carrying out their fiduciary responsibilities.” JA–3023. The last 

AAG report circulated to the Committee at the May 2010 meeting showed that 

eighteen of the Putnam funds received a “fail” grade. JA–2871-72; see also JA–
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1726. Mr. Mullen, then chair of the Investment Committee, circled the funds with 

the highest number of failing quarters. Id.; JA–1754, 1799.  

Yet the Investment Committee did nothing. Indeed, this is the very meeting 

at which Mr. Mullen cautioned against adopting an IPS (see supra at 12-13), and 

where the minutes note that “[i]t is uncertain what would be enough for Putnam to 

remove one of its own funds from the Putnam Retirement Plan.” JA–2865; see also 

JA–1798. Instead of investigating market alternatives for funds that received a 

“fail” grade, the Investment Committee chose to bury its head in the sand and stop 

receiving and reviewing the AAG reports. JA–2107. The reports continued to list 

Putnam funds as failing, and Mr. Goodfellow continued to receive them, but they 

were never again distributed to the Investment Committee. JA–1726, 1730; see 

also, e.g., JA–2950-51; JA–3027-28; JA–3093-94; JA–3211-12; JA–3420-21. 

Even after Putnam chose to stop reviewing the AAG reports, it ignored other 

evidence that its funds were underperforming. For example, Putnam was aware 

that the Voyager fund was highly volatile, with long periods of significant 

underperformance. JA–2257-58. Lipper data from 2015 showed the Voyager fund 

to be in the bottom one percent of its peer group over a five-year period, having 

underperformed its benchmark by an average of six to seven percent per year. JA–

4581. Yet the Committee retained the fund in the Plan and never looked for market 

alternatives. JA–2105. As a result, the Plan suffered massive investment losses of 
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approximately $14 million from that one fund alone (under both of Plaintiffs’ 

damages models). JA–2582, 2589.  

3. Failure to Minimize Costs 

Defendants’ ongoing retention of Putnam funds in the Plan benefitted 

Putnam financially. Putnam’s affiliates, including Putnam Management and 

Putnam Services, received fees in connection with these proprietary funds, which 

were passed on to Putnam and reflected on its consolidated financial statements. 

JA–1621. Since December 2009, Putnam and its affiliates have received $27.9 

million in fees in connection with the Plan’s investment holdings, which amounts 

to a present-day value of $37.3 million in financial gains. JA–2560-61.3  

a. The Funds in the Plan Charged Excessive Fees  

Those fees are significantly higher than the investment management fees 

paid by comparable plans. On average, the investment management fees paid by 

Plan participants during the class period were 27 basis points higher than the fees 

paid by participants in other similarly-sized plans (0.86% vs. 0.59%). JA–2565, 

2567; see also JA–95. When compared to a portfolio of low-cost Vanguard index 

                                                 
3 Putnam also derived a marketing benefit from including Putnam funds in the 
Plan. In its prospectuses, Putnam touted the fact that its employees were invested 
in Putnam funds. See JA–5635 (“Putnam employees and members of the Board of 
Trustees place their faith, confidence, and, most importantly, investment dollars in 
Putnam mutual funds.”); JA–5715 (same); JA–5771 (same); JA–5834 (same). 
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funds, Putnam’s fees were over 70 basis points higher on average (0.86% vs. 

0.15%). JA–2565, 2567; see also JA–95.  

Plan fiduciaries must take the role of fees very seriously because of the 

impact such fees have on account values. JA–2559. Even a small difference in fees 

can substantially reduce the balance of a retirement account over the long term. Id.; 

see also U.S. Dep’t of Labor, A Look at 401(k) Plan Fees 1-2 (Aug. 2013), 

available at http://www.dol.gov/ebsa/pdf/401kFeesEmployee.pdf (illustrating 

impact of expenses with example in which 1% difference in fees and expenses over 

35 years reduces participant’s account balance at retirement by 28%). And, as 

Plaintiffs’ expert testified, higher fees do not correlate with better performance. 

JA–2558-60. Instead, the gross investment returns on mutual funds, whether 

actively or passively managed, tend to be in line with the markets, meaning the 

fees simply detract from the appreciation of the fund and result in lower overall 

returns. Id. Therefore, if a fiduciary intends to include high-cost, actively-managed 

funds in its Plan, it must, at the very least, have a fiduciary process in place 

designed to monitor the investments and ensure that the higher fees are justified. 

JA–2560. As explained above, Defendants had no such process. 

b. Putnam Retained Portions of Fees Typically Rebated 
to Plans Through Revenue Sharing 

 
While one might expect that Putnam would offer its employees a discount 

on Putnam funds in the Plan, it was actually the opposite. Putnam offered other 
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retirement plans rebates on Putnam funds through revenue sharing, but did not pay 

such rebates to its own Plan. ADD–10.  

Revenue sharing is a common practice in the retirement plan market 

whereby a mutual fund company makes payments to a financial intermediary, like 

a record-keeper, to reimburse for services the plan performs for its participants that 

otherwise would be the mutual fund company’s responsibility. JA–37; JA–71; JA–

617; JA–643-44. A plan’s fiduciaries then have discretion to use the shared 

revenue for the benefit of the plan, typically to either pay record-keeping expenses 

that plan participants would otherwise pay, or to directly credit plan participants’ 

accounts (or a combination of both). JA–38-39; JA–100; JA–618-19; JA–737-39. 

Each fund typically has a rate that it will pay in revenue sharing, calculated as a 

percentage of the total assets the plan holds in the particular fund. JA–38; JA–617.  

Putnam pays revenue sharing of up to 25 basis points (0.25% of fund assets) 

in connection with class Y shares of Putnam funds held by other plans. JA–101; 

JA–619-20; JA–712; JA–741-48; JA–767; JA–772-74. Putnam’s Y shares have 

higher fees than its class R6 shares precisely because the Y shares have a “buil[t] 

in” rebate that returns a portion of those fees back to retirement plans through 

revenue sharing. JA–616-17; JA–712. For example, in 2012, the Major League 

Soccer (“MLS”) 401(k) Plan had $827,526 invested in Y shares of the Putnam 

Equity Income Fund. JA–617; JA–730. Because of the MLS plan’s investment in 

Case: 17-1711     Document: 00117217400     Page: 32      Date Filed: 11/02/2017      Entry ID: 6129475



 

 20  
 

the fund, Putnam paid the plan’s record-keeper 0.25%—or 25 basis points—of the 

plan’s investment in the Putnam Equity Income Fund as revenue sharing. JA–618; 

JA–723. 

But Putnam treated its own Plan differently. Putnam never paid a penny of 

revenue sharing back to its own Plan for its investments in Y shares, or to the 

Plan’s record-keeper, Great-West, a Putnam affiliate. JA–620-23; JA–797; JA–

819; see also JA–2561. Other mutual fund companies—including Great-West 

itself—paid back revenue sharing on the proprietary funds in their own plans, and 

credited the rebate directly to plan participants. JA–623-24; JA–877. Putnam did 

not. In fact, when Great-West raised the issue with Putnam, Putnam’s CEO, Mr. 

Reynolds, abruptly ended the discussion. See JA–851 (“Why is anyone even 

responding to this? Ignore [Great-West] on questions on our plan.”). Putnam also 

failed to timely convert its Y shares to low-cost R6 shares, which it should have 

done if it was not going to pay revenue sharing. JA–921-24; JA–46. Once again, 

Mr. Reynolds was not in favor of the idea. JA–5907 (“The last time we spoke with 

Bob Reynolds he did not want to do R6 for the Putnam plan.”). This ultimately 

resulted in Plan participants paying higher net fees to Putnam than other plans paid 

for the same funds.  
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D. Belated Addition of Non-Proprietary Funds Due to Liability 
Concerns  
 

In 2014, the Investment Committee belatedly began to consider including 

non-proprietary investment options in the Plan lineup. JA–1672. The final decision 

to add non-proprietary funds was not made until late 2015, id., and meeting 

materials prior to and during this period demonstrate that this decision 

corresponded with mounting concerns about Defendants’ potential liability, due to 

recent court rulings such as the Supreme Court’s decision in Tibble v. Edison Int’l, 

135 S. Ct. 1823 (2015) (“Tibble II”). JA–3468-72; JA–5578.  

The process that the Investment Committee adopted for the purpose of 

considering and selecting these non-proprietary investments stands in stark contrast 

to the process (or lack thereof) that was applied to the Plan’s proprietary funds. 

JA–2449-50. As part of this process, the Investment Committee researched low-

cost collective investment trusts (“CITs”) from three different third-party providers 

(although only after determining that PanAgora, Putnam’s affiliate, did not offer 

any CITs other than the one CIT that had already been included in the Plan). JA–

3499; JA–3505; see also JA–3462-67 (spreadsheet with a breakdown including 

benchmark and expense comparisons). The Committee then discussed (1) “the 

relevant criteria for selecting a provider or provider(s),” (2) “the fiduciary standard 

for selection and monitoring,” and (3) “the most appropriate benchmarks” to 

measure performance. JA–3499. The criteria that it ultimately considered included 
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fees, performance dispersion, stability of the provider, common practice among 

other plans, and other factors. Id.; JA–3505.  

As a result of this investigation, the Investment Committee decided to add 

six passively-managed BNY Mellon CITs to the Plan effective February 2016. JA–

1621. There is no dispute that the process for choosing the BNY Mellon CITs was 

prudent. JA–2448; JA–2573. Likewise, it is undisputed that the BNY Mellon CITs 

constitute a prudent investment portfolio. JA–1673-74.  

At the time the BNY Mellow CITs were added, however, Defendants did not 

replace or remove any of Putnam’s existing proprietary investment options. JA–

3633; see also JA–1688-89; JA–1969. For example, Defendants retained the 

Putnam Bond Index Fund, even though it cost three times more than the BNY 

Mellon bond fund that tracked the exact same index. JA–3353 (noting goal of 

Putnam Bond Index Fund is to track the Barclays U.S. Aggregate Bond Index); 

JA–3607 (same as to corresponding BNY Mellon fund); JA–4837 (listing expense 

ratios for both funds). Alarmingly, upon adding the BNY Mellon funds to the Plan, 

Putnam confessed to Plan participants what had been true all along—that the 

Plan’s fiduciaries would not be monitoring the Putnam funds, and that Putnam 

believed Plan participants were “solely responsible for the selection and ongoing 

monitoring” of those funds (which had been repackaged into a so-called “Putnam 

Fund Windows” in the Plan). JA–3633-34; see also JA–3470.  
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E. Losses to the Plan 

Plaintiffs’ expert, Dr. Steve Pomerantz, offered two alternative damages 

analyses at trial. JA–2575-76. These analyses compared the performance of the 

Putnam funds in the Plan over the class period to the performance of two prudent 

alternative portfolios during the same time period. JA–2576-77. 

One of the alternative portfolios utilized the very same BNY Mellon funds 

that Defendants actually chose to add to the Plan in February 2016, when 

Defendants implemented a prudent process to select non-affiliated funds for the 

Plan. Id. A plan menu consisting of the BNY Mellon funds not only reflects what 

Defendants actually did when they employed a prudent decision-making process, 

but also would closely resemble the federal government’s Thrift Savings Plan, 

which is a quintessential example of a prudently-designed plan. JA–2523-24; JA–

2576-77.  

The other prudent alternative portfolio that Dr. Pomerantz utilized for his 

damages analysis was an alternative menu of passively-managed Vanguard index 

funds. JA–2576. As Dr. Pomerantz explained, comparison to an alternative 

portfolio of passively-managed funds is an appropriate method for measuring 

damages because such funds are designed to track market benchmarks and can be 

purchased on the market. JA–2578-81. During Dr. Pomerantz’s examination, the 

district court appeared to recognize this: 
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THE WITNESS: . . . . I actually am being a little conservative and I’m 
saying, Well, the benchmark’s not very realistic without -- no 
complaint to the SEC, but you can’t invest in the benchmark. I want to 
look for a mutual fund that will provide returns that will mimic that of 
the passive index. And that is the Vanguard fund. It doesn’t have to be 
Vanguard, it could be Fidelity, it could be any of a number of 
advisers. 

THE COURT: Of an index fund. I interrupt, because I really want to 
understand. Because you could buy that? 

THE WITNESS: Yes. 

THE COURT: All right. 

THE WITNESS: And that, at heart, to me, is the reason. Because I 
can buy that. 

THE COURT: Yeah. And since you can buy that, it has a cost. 

THE WITNESS: It does have a cost. 

THE COURT: And so you – I’m -- my word choice may be wrong. 
You’re factoring that cost in? 

THE WITNESS: I am factoring that cost in . . . . 

JA–2580-81. Indeed, the appropriateness of comparisons to passively-managed 

index funds has been recognized by one of the founders of modern portfolio 

theory, Dr. William Sharpe, who received a Nobel Prize for his work in this area. 

JA–2547-48. As Dr. Sharpe has written, “The best way to measure a manager’s 

performance is to compare his or her return with that of a comparable passive 

alternative.” JA–2548 (quoting William F. Sharpe, The Arithmetic of Active 

Management, Fin. Analysts J., Jan.–Feb. 1991, at 8). 
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To measure damages under both models, Dr. Pomerantz mapped each 

Putnam fund in the Plan to a comparable fund (i.e., a fund in a similar asset class 

or with similar investment goals) in the prudent alternative portfolios. JA–2576-78; 

see also, e.g., JA–6133-34 (illustrating how Dr. Pomerantz mapped Putnam funds 

to the alternative Vanguard funds). Damages were then calculated on a fund-by-

fund basis for every fund in the Plan by comparing the investment returns of the 

Plan’s investments, net of expenses, to the alternative investments under each 

model. JA–6190-93 (demonstrative exhibit illustrating the damage breakdown per 

fund under each model). Notably, Dr. Pomerantz’s methodology was more 

conservative—and more favorable to Defendants—than a methodology that would 

have excluded the Putnam funds with the highest performance, since Dr. 

Pomerantz’s more holistic approach provided a credit when the Putnam funds 

happened to outperform their benchmarks. JA–2582-83, 2588.  

These models produced similar results. Under the BNY Mellon damages 

model, the total damages were $44,191,949, with $35,148,585 representing fee 

damage (i.e., the damage due to the higher cost of the Putnam-affiliated 

investments), and $9,143,364 representing investment damage. JA–2588. Under 

the Vanguard damages model, the total damage was $45,574,124, with 

$31,684,793 of fee damage, and $13,889,331 of investment damage. JA–2581-82. 

Thus, not only did Putnam’s funds fail to overcome the “price of admission” or 

Case: 17-1711     Document: 00117217400     Page: 38      Date Filed: 11/02/2017      Entry ID: 6129475



 

 26  
 

“hurdle” to beat the benchmark and justify their higher fees, JA–2578, but the 

Putnam investment options actually performed worse, on average, than comparable 

passively-managed funds available in the marketplace, completely excluding fees 

from the equation.  

II. PROCEDURAL BACKGROUND 

Plaintiffs filed the present action on November 13, 2015. ECF No. 1.4 In 

their operative Second Amended Complaint, Plaintiffs assert claims for breach of 

the fiduciary duties of loyalty and prudence (Count One), causing the Plan to 

engage in prohibited transactions with a party-in-interest (Count Two), causing the 

Plan to engage in prohibited transactions with a fiduciary (Count Three), failure to 

monitor fiduciaries (Count Four), and equitable restitution of ill-gotten proceeds 

(Count Five). JA–134-201. The district court denied Defendants’ motion to dismiss 

the First Amended Complaint (which asserted the same claims), ECF No. 47, and 

later certified a class and two subclasses of Plan participants, ECF No. 88.  

On January 9, 2017, the parties filed cross-motions for summary judgment. 

ECF Nos. 89, 93. Plaintiffs argued they were entitled to partial summary judgment 

on their prohibited transaction claims, while Defendants moved for summary 

judgment on all claims. ECF Nos. 90, 94. The district court denied both motions. 

ECF No. 120. The district court proposed, however, that the prohibited transaction 

                                                 
4 All docket references are to the district court docket, unless otherwise noted. 
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claims be resolved through a “case stated” procedure, with the case-stated record 

consisting of the materials submitted in support of and in opposition to the motions 

for summary judgment. JA–1342-44. The parties agreed. JA–1344. Following a 

case-stated hearing, the court ruled in favor of Defendants on the prohibited 

transaction claims. ADD–1-33. Although the court found that Defendants had 

engaged in transactions prohibited under 29 U.S.C. §§ 1106(a)(1)(C) and 

1106(b)(3), it concluded that (1) Defendants were exempt from the former claim 

because the fees paid to Putnam were reasonable “as [a] matter of law,” ADD–19; 

and (2) Defendants were exempt from the latter claim because Putnam made 

discretionary contributions to Plan participants’ 401(k) accounts and “[a]llowing 

Plan participants to recover . . . would allow Plan participants to be unjustly 

enriched,” ADD–27. 

Plaintiffs then presented their remaining claims at trial in April 2017. On 

April 19, 2017, after seven days of testimony, the district court invited Defendants 

to submit a Rule 52(c) motion for judgment on partial findings. JA–2592. At that 

time, Plaintiffs had not yet conducted their re-direct examination of Dr. Pomerantz 

and had not rested their case. JA–2614-15. The same day, Defendants submitted 

their Rule 52(c) motion and a brief in support. ECF Nos. 167, 168. The district 

court then held oral argument the following day, before Plaintiffs had the 

opportunity to submit a brief in response. JA–2592. Plaintiffs submitted their 
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response to Defendants’ motion on April 28, and Defendants submitted a 

“supplemental” 20-page brief on May 2.5 On June 19, 2017, the district court 

issued its Order granting Defendants’ motion for judgment on partial findings, 

ADD–34-68, and judgment was entered in favor of Defendants. ADD–69. 

Although the district court held that Defendants did not breach their duty of 

loyalty, it found that the existing record would warrant a finding that Defendants 

had violated their duty of prudence under ERISA by failing to monitor the Plan 

lineup. ADD–58. The trial court went on to hold, however, that Plaintiffs had not 

demonstrated a loss to the Plan. ADD–67. The trial court stated that this holding 

was a legal conclusion and therefore “may be reviewed de novo.” ADD–67 n.20. 

The trial court also declined to award other remedies for the breach, such as 

injunctive relief or disgorgement. ADD–66-67. 

SUMMARY OF ARGUMENT 

This is an extreme case of fiduciary misconduct and self-dealing. The case-

stated record and trial record contain overwhelming evidence supporting Plaintiffs’ 

claims, and the district court was wrong to enter judgment in favor of Defendants. 

In doing so, it ignored much of the evidence presented and also committed several 

fundamental errors of law. 

                                                 
5 Defendants were thus allowed two, twenty-page briefs, while Plaintiffs were 
allowed a single twenty-page brief. Plaintiffs requested additional pages, but that 
request was denied by the district court. ECF No. 188. Plaintiffs’ motion to strike 
Defendants’ “supplemental” brief also was denied. ECF No. 201. 
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Prohibited Transaction Claims 

With respect to the prohibited transaction claims, the dispositive portion of 

the district court’s opinion addressing Plaintiffs’ claim under 29 U.S.C. 

§ 1106(b)(3) rests entirely on its unprecedented conclusion that employer 

contributions to a 401(k) plan can excuse otherwise prohibited conduct. ADD–

26-27. The law does not support this conclusion. See Nedd v. United Mine Workers 

of Am., 556 F.2d 190, 213-14 (3d Cir. 1977) (“Certainly a donor to an irrevocable 

trust could not set off his liability for participation in a breach of trust by the 

amount of his gift. Set-offs of trust funds are unavailable to trustees against their 

liability in another capacity.”). To hold otherwise in the ERISA context would 

wreak havoc on the statute and eviscerate the protections it is intended to provide, 

as almost all employers that offer 401(k) plans contribute to them. Those 

contributions are made by employers in a “settlor” (i.e., business) capacity, not in 

their capacity as plan fiduciaries. See, e.g., Lee T. Polk, 1 ERISA Practice and 

Litigation § 3:32 (Feb. 2017 update) (stating that “decisions relating to the timing 

and amount of contributions” are generally non-fiduciary decisions). The district 

court improperly failed to distinguish between the two. This error is dispositive of 

liability, as the district court found that § 1106(b)(3) otherwise applies. ADD–

19-22.  
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Although the district court found the “reasonable compensation” exemption 

defeated Plaintiffs’ separate prohibited transaction claim under 29 U.S.C. 

§ 1106(a)(1)(C), it acknowledged that this exemption does not apply to claims 

under § 1106(b). ADD–21-22. In any event, the district court was wrong to find 

that Putnam’s compensation was reasonable “as a matter of law” because (1) 

Putnam’s investment management fees were significantly higher than average; and 

(2) Putnam failed to offer revenue sharing rebates to the Plan that it offered to 

other 401(k) plans.  

Accordingly, this Court should reverse the district court’s order as to 

liability on Plaintiffs’ prohibited transaction claims under 29 U.S.C. 

§§ 1106(a)(1)(C) and 1106(b)(3), and direct the district court to determine the 

appropriate relief to award Plaintiffs and the class on those claims. There is no 

need to remand for further fact-finding as to liability because the prohibited 

transaction claims were submitted on a case-stated record. 

Breach of Fiduciary Duty Claims 

 The district court’s order on Plaintiffs’ breach of fiduciary duty claims was 

also fundamentally flawed and once again gave Defendants a free pass to engage in 

unlawful conduct. Specifically, the district court found that Plaintiffs had 

established a breach of the duty of prudence but granted judgment in favor of 

Defendants because it determined that Plaintiffs had not sufficiently established a 
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prima facie loss to the Plan. This ruling is directly at odds with the First Circuit’s 

decision in Evans v. Akers, which held that “[l]osses to a plan from breaches of the 

duty of prudence may be ascertained, with the help of expert analysis, by 

comparing the performance of the imprudent investments [in the Plan] with the 

performance of a prudently invested portfolio.” 534 F.3d 65, 74 (1st Cir. 2008) 

(citing Graden v. Conexant Sys. Inc., 496 F.3d 291, 301 (3d Cir. 2007)). At trial, 

Plaintiffs’ damages expert presented evidence of not just one, but two prudent 

alternative investment portfolios that would have provided superior investment 

returns to the proprietary investment lineup that Defendants imprudently 

maintained. Yet, the district court gave no consideration to his analysis, barely 

mentioning it in a footnote. ADD–66 n.18. 

 The only explanation given by the district court for disregarding Dr. 

Pomerantz’s analysis was that he measured damages stemming from a “procedural 

breach,” i.e., Defendants’ lack of process for managing the Plan’s investments. Id. 

Yet, that is precisely the type of breach that the district court found, and it is 

elementary that any loss model should match “the nature of the breach involved.” 

Restatement (Third) of Trusts § 100 cmt. b(1), ADD–91. 

 The district court reasoned that a fiduciary “could lack an independent 

process to monitor his investment [lineup] and still end up with prudent 

investments, even if it was the result of sheer luck.” ADD–65-66. However, it 
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would “diminish ERISA’s enforcement provision to an empty shell” if a breaching 

fiduciary were permitted to escape liability based on “nothing more than the mere 

possibility that a prudent fiduciary ‘could have’ made the same decision.” Tatum v. 

RJR Pension Inv. Cmte., 761 F.3d 346, 365 (4th Cir. 2014). Thus, the burden falls 

on the breaching fiduciary “to prove that despite its imprudent decision-making 

process, its ultimate investment decision was ‘objectively prudent.’” Id. at 363. In 

this manner, a fiduciary that has “breached its duty of procedural prudence . . . 

carries the burden of proof on causation.” Id. at 372. 

 The district court purported to adopt this “burden shifting framework for loss 

causation.” ADD–59 n.15. Yet, it did exactly the opposite, holding that “an ERISA 

plaintiff must establish a causal link between the breach and the damages claimed.” 

ADD–60. This was inconsistent not only with Tatum and other ERISA cases, but 

also with (1) longstanding trust law principles (see Restatement (Third) of Trusts 

§ 100 cmt. f, ADD–95), (2) the position of the Department of Labor (which 

submitted an amicus brief in support of the plaintiffs in Tatum), and (3) basic 

principles of law going back to the Supreme Court’s decision in Story Parchment 

Co. v. Paterson Parchment Paper Co., 282 U.S. 555 (1931).  

 Moreover, even if the burden of proof did fall on Plaintiffs to establish loss 

causation, Plaintiffs did so. By its own admission, Putnam’s investment lineup for 

the Plan was “unique.” JA–2865. Indeed, 51 of the 69 affiliated investment options 
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in the Plan were not included in any other similarly-sized Plan (out of more than 

2,600 plans total), and none of the other investment options cracked a 1% market 

penetration rate (with 17 of the 18 remaining options falling below a 0.2% market 

penetration rate). JA–2569-70; JA–6087-89. Thus, it is highly unlikely that a 

prudent fiduciary would have included any (much less all) of the Putnam-affiliated 

investments in a 401(k) plan. Moreover, those Putnam-affiliated investments fared 

poorly when compared to Dr. Pomerantz’s index fund benchmarks and the BNY 

Mellon funds that Putnam itself selected as prudent alternatives when it finally 

opened the Plan menu to non-affiliated funds in 2016. Accordingly, the district 

court erred in disregarding Dr. Pomerantz’s analysis and concluding that Plaintiffs 

failed to show a loss to the Plan. 

 The district court also erred in failing to consider other potential remedies 

(aside from recovery of Plan losses), such as disgorgement of profits, injunctive 

relief, and declaratory relief. These remedies do not require a showing of loss to 

the Plan, and by failing to consider these remedies, the district court effectively let 

Defendants off the hook for their fiduciary breaches.  

Finally, although the district court’s finding of a breach of prudence was 

sufficient, by itself, to entitle Plaintiffs to relief on behalf of the Plan and its 

participants, the district court erred by not also finding a breach of loyalty. While a 

mutual fund company is not prohibited from including its own funds in its 401(k) 
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plan where doing so would be in the best interest of Plan participants, it is not free 

to include all of its funds (without regard to merit), and only those funds (without 

regard to possible alternatives), by fiat. That is the very definition of self-serving, 

disloyal conduct.  

STANDARD OF REVIEW 

In this Court’s review of Rule 52(c) judgments, the Court evaluates the 

district court’s conclusions of law de novo and examines the district court’s 

findings of fact for clear error. Mullin v. Town of Fairhaven, 284 F.3d 31, 36-37 

(1st Cir. 2002). The Court reviews de novo the trial court’s application of the law 

to the facts. Roman v. Maietta Constr., Inc., 147 F.3d 71, 74 (1st Cir. 1998). Under 

the clear error standard, the reviewing court may reverse findings of fact if, “on the 

whole of the record, [the reviewing court] form[s] a strong, unyielding belief that a 

mistake has been made.” Cumpiano v. Banco Santander Puerto Rico, 902 F.2d 

148, 152 (1st Cir. 1990). 

The standard of review of judgment on a case-stated record is the same. The 

district court’s factual findings are subject to clear error review, but the district 

court’s legal conclusions are reviewed de novo. United Paperworkers Int’l Union 

Local 14, AFL-CIO-CLC v. Int’l Paper Co., 64 F.3d 28, 31–32 (1st Cir. 1995).  
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ARGUMENT 

I. ERISA’S DUTIES OF PRUDENCE AND LOYALTY ARE THE “HIGHEST 

KNOWN TO LAW” 
 
In passing ERISA in 1974, Congress recognized “that the continued well-

being and security of millions of employees and their dependents are directly 

affected by [retirement] plans.” 29 U.S.C. § 1001(a). Thus, “[t]he principal object 

of the statute is to protect plan participants and beneficiaries.” Boggs v. Boggs, 520 

U.S. 833, 845 (1997) (citing Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 90 (1983)). 

Before passing ERISA in 1974, Congress spent nearly a decade studying 

retirement plans in the United States and found that employees had insufficient 

protections. Nachman Corp. v. Pension Benefit Guar. Corp., 446 U.S. 359, 361-62 

(1980); see also 2 Legislative History of the Employee Retirement Income 

Security Act of 1974, 94th Cong., 2d Sess., 1599-1600 (Comm. Print 1976) 

(providing numerous examples of employees failing to receive their expected 

benefits). The “crucible of congressional concern was misuse and mismanagement 

of plan assets by plan administrators,” and “ERISA was designed to prevent these 

abuses in the future.” Mass. Mut. Life Ins. Co. v. Russell, 473 U.S. 134, 140 n.8 

(1985) (citing extensive legislative history).  

To safeguard plan participants’ rights, Congress incorporated the fiduciary 

duties of loyalty and prudence in ERISA. See S. Rep. No. 93-127, at 29 (1973). 

(“[W]ithout standards by which a participant can measure the fiduciary’s 
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conduct . . . he is not equipped to safeguard either his own rights or the plan 

assets.”). Fiduciaries must act “solely in the interest of the participants and 

beneficiaries,” 29 U.S.C. § 1104(a)(1), with an “eye single” to the interests of such 

participants and beneficiaries. Pegram v. Herdrich, 530 U.S. 211, 235 (2000). In 

addition, they are required to exercise the “care, skill, prudence, and diligence” that 

a prudent person would utilize in managing a similar plan. 29 U.S.C. § 

1104(a)(1)(B). These fiduciary duties are “the highest known to the law.” Braden 

v. Wal-Mart Stores, Inc., 588 F.3d 585, 598 (8th Cir. 2009) (quoting Donovan v. 

Bierwirth, 680 F.2d 263, 272 n.8 (2d Cir. 1982) (“Bierwirth I”)). 

In these fiduciary provisions, Congress intended to codify the fiduciary 

principles “developed in the evolution of the law of trusts” and in some 

circumstances to offer even greater protections where “reliance on conventional 

trust law . . . is insufficient to adequately protect the interests of plan participants 

and beneficiaries.” S. Rep. No. 93-127, at 29; see also Varity Corp. v. Howe, 516 

U.S. 489, 497 (1996) (“ERISA’s standards and procedural protections partly reflect 

a congressional determination that the common law of trusts did not offer 

completely satisfactory protection.”). For that reason, ERISA’s fiduciary 

provisions “draw much of their content from the common law of trusts, the law 

that governed most benefit plans before ERISA’s enactment,” and the common law 

of trusts informs a court’s analysis. Varity, 516 U.S. at 496; see also Tibble II, 135 
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S. Ct. at 1828 (“In determining the contours of an ERISA fiduciary’s duty, courts 

often must look to the law of trusts.”); Evans, 534 F.3d at 74 (“Defined 

contribution plans pursuant to ERISA have their roots in the common law of 

trusts.”). However, “trust law does not tell the entire story,” as ERISA was 

intended to provide greater, not lesser, protection than the common law of trusts, to 

the extent that goal is consistent with the purposes of employee benefit plans. 

Varity, 516 U.S. at 497.  

II. THE DISTRICT COURT ERRED IN HOLDING THAT PLAINTIFFS FAILED TO 

DEMONSTRATE A BREACH OF THE DUTY OF LOYALTY UNDER ERISA 
 
In addition to finding that the record demonstrated a breach of prudence, the 

district court also should have found that the record supported Plaintiffs’ breach of 

loyalty claim. The district court’s conclusion that Plaintiffs failed to establish a 

breach of loyalty rested on several fundamental errors. First, the district court 

wrongly held that self-dealing does not evidence a breach of loyalty, ADD–54-55, 

and in focusing on “self-dealing alone,” ADD–54, it failed to consider a wealth of 

other evidence supporting Plaintiffs’ disloyalty claim beyond the simple fact that 

Putnam included its own funds in the Plan. Second, the district court wrongly held 

that a breach of loyalty requires wrongful intent, and even if this were germane, 

overlooked the evidence of bad faith in the record. Finally, the district court 

improperly performed a balancing test, looking far beyond the investment 

decisions at issue, and improperly considered entirely unrelated conduct, including 
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Putnam’s conduct well outside the fiduciary sphere. For all of these reasons, this 

Court should vacate the district court’s ruling as to the duty of loyalty. 

A. Defendants’ Self-Dealing Constituted Evidence of Disloyalty and 
Was Supported by Further Evidence of Disloyalty 
 

In its “case stated” order, the district court noted the “concerning nature of 

Putnam’s [investment lineup] structure” and the conflicts posed by that structure. 

See ADD–20. Yet, in its later order disposing of Plaintiffs’ breach of loyalty claim, 

it essentially looked the other way and held that self-dealing does not constitute 

evidence of a breach of loyalty. This was contrary to well-established law. As the 

Supreme Court has noted, ERISA requires fiduciaries to “exclude all selfish 

interest.” Pegram, 530 U.S. at 224 (citing G Bogert & G. Bogert, The Law of 

Trusts & Trustees § 543 (rev. 2d ed. 1980)). Accordingly, evidence of self-dealing 

supports a claim for breach of the duty of loyalty. See French v. Wachovia Bank, 

N.A., 722 F.3d 1079, 1085 (7th Cir. 2013) (“One aspect of the duty of loyalty is the 

strict prohibition against self-dealing.” (citations omitted)); Reich v. Compton, 57 

F.3d 270, 290 (3d Cir. 1995) (“The evidence . . . with regards to self-dealing also 

supports the Secretary’s argument that the trustees may have violated the duty of 

loyalty set out in section 404(a)(1)(A).”).  

  In its opinion, the district court observed that “the Department of Labor 

explicitly allows . . . financial services institutions’ practice of offering their own 

investment products to their own sponsored plans.” ADD–40-41 (citing Participant 
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Directed Individual Account Plans, 56 Fed. Reg. 10,724, 10,730 (Mar. 13, 1991)). 

However, it misconstrued the applicable regulation. The portion of the Federal 

Register that it cited references a prohibited transaction exemption, known as PTE 

77-3. While this exemption provides relief from prohibited transaction claims 

under 29 U.S.C. § 1106 where certain criteria are met,6 it does not operate as a safe 

harbor from breach of fiduciary duty claims under 29 U.S.C. § 1104. The text of 

PTE 77-3 makes this clear: 

The fact that a transaction is the subject of an exemption . . . does not 
relieve a fiduciary . . . from certain other provisions of the Act and the 
Code, including . . . the general fiduciary responsibility provisions of 
section 404 of the Act [29 U.S.C. § 1104] . . . . 
 

42 Fed. Reg. 18,734 (1977). Thus, “[w]hile [DOL] regulations permitted the 

Defendant[s] to select affiliated investment options for the Plan, the Defendant[s] 

still ha[d] a fiduciary duty to act with an ‘eye single’ towards the participants in the 

Plan.” Krueger v. Ameriprise Fin., Inc., 2012 WL 5873825, at *14-15 (D.Minn. 

Nov. 20, 2012); accord Restatement of Trusts (Third) § 78, cmt. c(8) (“[T]his . . . 

exception for corporate trustees’ participation in what are generally called 

‘proprietary mutual funds’ does not relieve the trustee of its normal duty to 

exercise prudence. Nor does it dispense with the trustee’s fundamental duty to act 

                                                 
6 As discussed below, Defendants did not meet the requirements of PTE 77-3 here. 
See infra at 72-80. 
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in the interest of the beneficiaries, its duty of impartiality, or the other fiduciary 

duties of trusteeship.” (internal cross references omitted)).7  

 Defendants failed to act in the best interest of participants here. It is one 

thing for a mutual fund company to offer some of its own funds in its 401(k) plan 

as part of a diversified portfolio; it is quite another for it to (1) include all of its 

funds by fiat (without any screening or review process), including newly-launched 

funds and funds that were not offered in any other plans of similar size; (2) retain 

those funds, even though they were consistently underperforming the market and 

charged significantly higher fees than average; (3) bury evidence that many of the 

funds were receiving “fail” grades; and (4) fail to consider any alternative 

investments from other companies. In light of this evidence, the district court was 

wrong to dismiss Plaintiffs’ breach of loyalty claim in the middle of trial. 

“The presence of conflicting interests imposes on fiduciaries the obligation 

to take precautions to ensure that their duty of loyalty is not compromised.” 

Bussian v. RJR Nabisco, Inc., 223 F.3d 286, 299 (5th Cir. 2000). Accordingly, if 

                                                 
7 See also Wildman v. Am. Century Servs., LLC, 2017 WL 839795, at *6 (W.D. 
Mo. Feb. 27, 2017) (“PTE 77-3 is specific to prohibited transaction claims under 
29 U.S.C. § 1106. It does not relieve a fiduciary from its duties of loyalty and 
prudence to a plan.”); Urakhchin v. Allianz Asset Mgmt. of Am., L.P., 2016 WL 
4507117, at *7 (C.D. Cal. Aug. 5, 2016) (“Defendants point to Prohibited 
Transaction Exemption 77-3, which provides that plans sponsored by mutual fund 
advisors and their affiliates may invest in affiliated mutual funds. However, this 
exemption is specific to prohibited transaction claims under 29 U.S.C. § 1106, 
which are not at issue here.”). 
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fiduciaries engage in self-dealing, making it “possible to question the fiduciaries’ 

loyalty, they are obliged at a minimum to engage in an intensive and scrupulous 

independent investigation of their options to insure that they act in the best 

interests of the plan beneficiaries.” Leigh v. Engle, 727 F.2d 113, 126 (7th Cir. 

1984) (citing Bierwirth I, 680 F.2d at 272) (“Leigh I”); accord Bussian, 223 F.3d at 

299; Howard v. Shay, 100 F.3d 1484, 1488 (9th Cir. 1996). In this way, the duties 

of loyalty and prudence overlap. Bussian, 223 F.3d at 299 (citing Bierwirth I, 680 

F.2d at 271). Fiduciaries who engage in self-interested transactions bear the burden 

of proving they fulfilled their duties of loyalty and care, Howard, 100 F.3d at 1488, 

and courts are obligated to “rigorously scrutinize the conduct,” Cunha v. Ward 

Foods, Inc., 804 F.2d 1418, 1432 (9th Cir. 1986); see also Niehoff v. Maynard, 299 

F.3d 41, 51 (1st Cir. 2002) (“Allegations of self-dealing significantly taint the 

fiduciary relationship. They . . . often raise the legal analysis to a higher level than 

ordinary breaches of care.” (quoting Litman v. Prudential-Bache Props., Inc., 1994 

WL 30529 (Del. Ch. Jan. 14, 1994))). 

The district court did not “rigorously scrutinize” Defendants’ conduct here. 

To the contrary, it overlooked most of the evidence of disloyalty in the record and 

limited its analysis to whether “self-dealing alone” supports a claim for breach of 

loyalty. ADD–54. Contrary to what the district court stated in its opinion, 

Plaintiffs’ loyalty claim is not “reduced almost exclusively to identifying instances 

Case: 17-1711     Document: 00117217400     Page: 54      Date Filed: 11/02/2017      Entry ID: 6129475



 

 42  
 

of self-dealing.” ADD–54. Nor are Defendants’ practices “common within the 

industry.” ADD–55. The Investment Committee’s own meeting minutes reflect 

that Putnam was “unique” in offering all of its own funds (and only its funds) in 

the Plan. JA–2865; see also JA–2575. 

However, the district court need have looked no further than its own findings 

to determine that there was sufficient evidence to support Plaintiffs’ breach of 

loyalty claim. As noted above, the district court found in its case-stated order that 

Putnam’s Plan lineup structure was “concerning.” ADD–20. The district court also 

found in its Rule 52(c) order that Defendants “did not seem to have independent 

standards or criteria for monitoring the Plan investments” and “failed to monitor 

the Plan investments independently.” ADD–52, 58. Under applicable case law, this 

self-interested Plan lineup, combined with the absence of an “intensive and 

scrupulous investigation” to justify it, constituted an obvious breach of the duty of 

loyalty. See Leigh I, 727 F.2d at 127. Yet, the district court failed to put one and 

one together.  

B. Plaintiffs Were Not Required to Prove Wrongful Intent, but They 
Did So Anyway  

 The trial court also erred in holding that a breach of loyalty requires 

wrongful intent. ADD–42. Several circuit court decisions clearly establish that 

“[g]ood faith is not a defense to an ERISA fiduciary’s breach of the duty of 

loyalty.” Leigh I, 727 F.2d at 124; see also DiFelice v. U.S. Airways, Inc., 497 F.3d 

Case: 17-1711     Document: 00117217400     Page: 55      Date Filed: 11/02/2017      Entry ID: 6129475



 

 43  
 

410, 418 (4th Cir. 2007); Donovan v. Cunningham, 716 F.2d 1455, 1467 (5th Cir. 

1983) (“Contrary to the appellees’ contentions, this is not a search for subjective 

good faith—a pure heart and an empty head are not enough.”). 

The text of the statute underscores the point. Under § 1104(a), the duty of 

loyalty is two-pronged, requiring both that fiduciaries “discharge [their] duties” 

solely in plan participants’ interests, and that they do so “for the exclusive purpose 

of” providing benefits to those participants. 29 U.S.C. § 1104(a); see also Beddall 

v. State St. Bank & Trust Co., 137 F.3d 12, 18 (1st Cir. 1998) (“The fiduciary 

should act ‘solely in the interest of the participants and beneficiaries,’ and his 

overarching purpose should be to ‘provid[e] benefits to the participants and their 

beneficiaries’ and to ‘defray[ ] reasonable expenses of administering the plan.’” 

(emphasis added)). These two standards may overlap, but they are distinct. 

Bierwirth I, 680 F.2d at 271. Thus, while a fiduciary’s improper “purpose,” or 

subjective motivations, can violate the duty of loyalty, so can his or her conduct.  

Moreover, even if wrongful intent were required to establish a breach of 

loyalty (which is not the case), the district court ignored substantial evidence of 

bad faith in the record. For example, the language of Paragraph 8.1 of the Plan 

document (providing for the automatic inclusion of Putnam funds), see ADD–105, 

and the Investment Committee’s utter disregard of basic fiduciary processes 

constitute evidence of bad faith. See Cunningham, 716 F.2d at 1468 n.28 (“[G]ood 
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faith [entails] not only the sole motivation of benefiting the ESOP but also the 

application of sound business principles of evaluation.”). Mr. Mullen’s notes 

(quoted supra at 12-13), the “quiet death” of the IPS, and the entombment of the 

AAG reports constitute further evidence of bad faith. And perhaps worst of all, 

Defendants were on notice of the problematic nature of the Plan throughout the 

entire class period: 

 As early as April 2009, before the start of the class period, “[a] question was 

raised as to the fiduciary obligations because of the fact that the retirement 

plan offers only Putnam funds as investment options.” JA–2809. 

 At the May 2010 Investment Committee meeting, it was again noted that 

Putnam was “unique” in offering only its own funds. JA–2865.  

 A 2013 Fiduciary Responsibilities Review warned of “ERISA [c]laims” in 

connection with the “[u]se of [p]roprietary [i]nvestments.” JA–3294. 

 A 2014 Fiduciary Responsibilities Update referenced the Supreme Court’s 

decision in Fifth Third Bancorp v. Dudenhoeffer, 134 S. Ct. 2459 (2014), 

and warned: “No presumption of prudence for use of employer securities. 

Terms of the plan do not excuse fiduciaries from ERISA responsibilities.” 

JA–5584. 
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 The July 2015 Investment Committee meeting minutes also noted that “a 

number of recent court cases and settlements by other mutual fund providers 

have highlighted that the mere fact that a plan document ‘hard wires’ in 

particular offerings, as in Putnam’s case, may not eliminate the need for 

fiduciary review and monitoring.” JA–3470. 

Moreover, at the time the BNY Mellon CITs were added to the Plan, Defendants 

issued an announcement admitting that they were not monitoring the Putnam funds 

in the Plan and improperly attempted to shift that burden to Plan participants. JA–

3634. This evidence is more than sufficient to meet any theoretical mens rea 

requirement. Yet, the district court almost completely ignored it. 

C. No Balancing Test Applies to a Breach of Loyalty Claim, and 
Unrelated “Settlor” Actions Do Not Excuse Fiduciary Breaches  

 
Paradoxically, while the district court ignored most of the evidence of 

disloyalty, see supra at 41-45, it took into account other evidence unrelated to 

Defendants’ management of the Plan’s investments (such as Putnam’s 

contributions to the Plan, the fact that Putnam “paid all of the Plan’s recordkeeping 

expenses,” and educational services that Putnam provided to Plan participants), 

and balanced that evidence against the evidence of “self-dealing alone” under a 

“totality of the circumstances” test. See ADD–53-55. This was improper for two 

reasons.  
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First, although the totality-of-the-circumstances test is appropriate for 

determining whether a fiduciary has engaged in due diligence, it is not useful for 

determining whether a fiduciary acted with “an eye single” to plan participants’ 

interests, “solely” in their interest, and for the “exclusive purpose” of providing 

benefits to them. 29 U.S.C. § 1104(a)(1); Pegram, 530 U.S. at 224. This Court has 

applied the totality-of-the-circumstances standard to evaluate prudence, see Bunch 

v. W.R. Grace & Co., 555 F.3d 1, 7 (1st Cir. 2009), but has never endorsed use of 

this test for evaluating breaches of the duty of loyalty. Nor does such a balancing 

test have any place in the present context. As the Department of Labor (“DOL”) 

has stated: 

[I]n deciding whether and to what extent to invest in a particular 
investment, a fiduciary must ordinarily consider only factors relating 
to the interests of plan participants and beneficiaries . . . . A decision 
to make an investment may not be influenced by [other] factors unless 
the investment, when judged solely on the basis of its economic value 
to the plan, would be equal or superior to alternative investments 
available to the plan. 

DOL Advisory Op. No. 88-16A, 1988 WL 222716, at *3 (Dec. 19, 1988) 

(emphasis added). Any test that would allow fiduciaries to engage in disloyal 

conduct because they also performed other acts that benefitted plan participants is 

inconsistent with this standard. “A fiduciary with a conflict of interest must act as 

if he is ‘free’ of such a conflict. ‘Free’ is an absolute. There is no balancing of 
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interests . . . .” Bedrick by & Through Humrickhouse v. Travelers Ins. Co., 93 F.3d 

149, 154 (4th Cir. 1996) (citation omitted).  

Second, even if the totality-of-the-circumstances test applied in the loyalty 

context, the relevant inquiry is not infinite in scope. It is limited to the 

circumstances surrounding the challenged investment decision. See Bunch, 555 

F.3d at 6 (“The district court noted that other courts faced with allegations similar 

to those of appellants in this case had looked at the totality of the circumstances 

involved in the particular transaction.” (emphasis added)); 29 C.F.R. 

§ 2250.404a-1(b)(1)(i) (explaining that a fiduciary acts prudently when it gives 

“appropriate consideration to those facts and circumstances that . . . the fiduciary 

knows or should know are relevant to the . . . investment course of action involved” 

(emphasis added)). Putnam’s discretionary contributions, educational efforts, and 

payment of recordkeeping fees are all acts unrelated to the challenged conduct 

regarding the Investment Committee’s review and retention of the proprietary 

funds at issue. See Tussey v. ABB, Inc., 850 F.3d 951, 957 (8th Cir. 2017) (“Tussey 

II”) (explaining that where fiduciaries’ examples of good conduct “all relate to 

other investment decisions” rather than the challenged decision, those examples are 

not relevant to “why they made the particular decisions at issue in this case”), cert. 

denied, No. 17-265, 2017 WL 3594208 (U.S. Oct. 2, 2017).  
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Indeed, not only are Putnam’s contributions, educational efforts, and 

payment of recordkeeping fees unrelated to the challenged conduct, but they were 

not even performed in Putnam’s capacity as a fiduciary. Employer contributions to 

plan participants’ accounts are made in one’s capacity as an employer, not as a 

fiduciary. See JA–2773 (excerpt from Fiduciary Planning Guide explaining that 

decisions about benefit levels “are made in [one’s] capacity as an employer,” and 

not in a fiduciary capacity); Lee T. Polk, 1 ERISA Practice and Litigation § 3:32 

(Feb. 2017 update) (stating that “decisions relating to the timing and amount of 

contributions” are generally non-fiduciary decisions); accord Coulter v. Morgan 

Stanley & Co. Inc., 753 F.3d 361, 367 (2d Cir. 2014). Similarly, Putnam’s 

educational efforts and decision to underwrite recordkeeping fees are settlor, rather 

than fiduciary, functions. See 29 C.F.R. § 2509.75-8 (noting that “[o]rientation of 

new participants and advising participants of their rights and options under the 

plan” typically are not fiduciary acts); Hughes Aircraft Co. v. Jacobson, 525 U.S. 

432, 444 (1999) (explaining that decisions about plan design and structure are 

settlor functions). “In doing these things . . . , [employers] are no more the 

employees’ ‘fiduciaries’ than when they decide what wages to offer . . . .” Johnson 

v. Georgia-Pac. Corp., 19 F.3d 1184, 1188 (7th Cir. 1994). 

Nothing in ERISA prevents Plan employers from also serving as Plan 

fiduciaries. Pegram, 530 U.S. at 225. “ERISA does require, however, that the 

Case: 17-1711     Document: 00117217400     Page: 61      Date Filed: 11/02/2017      Entry ID: 6129475



 

 49  
 

fiduciary with two hats wear only one at a time, and wear the fiduciary hat when 

making fiduciary decisions.” Id. This separation of the fiduciary and settlor spheres 

is reciprocal. Just as an ERISA fiduciary does not violate its fiduciary duties when 

acting in a non-fiduciary capacity, see id. at 225-26, in the same way, an ERISA 

fiduciary cannot make up for its fiduciary breaches through its non-fiduciary acts.  

III. THE DISTRICT COURT ERRED IN HOLDING THAT THE PLAN DID NOT 

SUFFER LOSSES AS A RESULT OF DEFENDANTS’ FIDUCIARY BREACHES 
 

The district court also erred in ruling, as a matter of law, that Plaintiffs 

“failed to establish a prima facie case of loss” to the Plan. ADD–67. In reaching 

this result, the district court (1) ignored the analysis of Plaintiffs’ damages expert; 

(2) imposed an improper burden of proof on Plaintiffs; and (3) improperly gave 

Defendants the benefit of the doubt as to any uncertainties in damages stemming 

from their breaches. 

A. Plaintiffs Presented Evidence of Substantial Losses to the Plan 

Under ERISA, fiduciaries “who breach[] any of the responsibilities, 

obligations, or duties” imposed by the Act are required to “make good to such plan 

any losses to the plan resulting from [the] breach.” 29 U.S.C. § 1109(a). For 

purposes of this remedy,8 “[l]osses to a plan . . . may be ascertained, with the help 

of expert analysis, by comparing the performance of the imprudent investments 

                                                 
8 Plaintiffs may obtain disgorgement and other equitable relief without showing a 
loss to the Plan. See infra at 68-72. 
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with the performance of a prudently invested portfolio.” Evans, 534 F.3d at 74 

(citing Graden, 496 F.3d at 301); see also Vaughn v. Bay Env. Mgmt., Inc., 567 

F.3d 1021, 1027 (9th Cir. 2009) (“This amount is ascertainable through expert 

testimony or other evidence regarding investment returns during the relevant 

period.”). This is precisely what Plaintiffs’ expert, Dr. Pomerantz, did by 

comparing the performance of the investments in the Plan to his alternative 

portfolios. Yet, the district court barely addressed his analysis, glossing over it in a 

footnote. ADD–66 n.18. 

 The district court erred in disregarding Dr. Pomerantz’s expert analysis. 

Although Defendants filed a motion in limine, see ECF No. 137, that motion was 

not granted, and Dr. Pomerantz testified at trial. Based on his testimony, the Plan 

suffered losses of between $44.2 million to $45.6 million during the class period. 

JA–2581-82, 2588. As the record presently stands, this testimony is unrebutted. 

1. The Alternative Portfolios that Dr. Pomerantz Used for 
Purposes of Drawing Comparisons Were Prudent and 
Appropriate 

Notably, the district court did not find that that either of the alternative 

portfolios that Dr. Pomerantz used for purposes of making comparisons and 

calculating losses to the Plan would be imprudent or inappropriate. Nor could it. 

As Dr. Pomerantz testified, there were sound reasons for using each set of 

comparators. JA–2547-48, 2578-81, 2586-87. 
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Comparisons to index fund alternatives are well-grounded in the law and 

academic literature. See Restatement (Third) of Trusts § 100 cmt. b(1), ADD–91 

(explaining that one acceptable method for measuring damages to a trust is to 

compare the returns of “imprudent or otherwise improper investments” to “return 

rates of . . . suitable index mutual funds or market indexes”); Gilbert v. EMG 

Advisors, Inc., 172 F.3d 876 (9th Cir. 1999) (approving measuring damages by 

comparing imprudent investments to returns of Lehman Government Index-

Aggregate); Meyer v. Berkshire Life Ins. Co., 250 F. Supp. 2d 544, 573-74 (D. Md. 

2003) (measuring damages by using prudent mix of stocks and bonds, as measured 

by S&P 500 and Lehman Brothers Government/Corporate Bond Index); William 

F. Sharpe, The Arithmetic of Active Management, Fin. Analysts J., Jan.–Feb. 1991, 

at 8 (“The best way to measure a manager’s performance is to compare his or her 

return with that of a comparable passive alternative.”). Index funds serve as 

proxies for market benchmarks and are superior to simple comparisons to the 

benchmark index itself because they reflect the cost of “buying in” to the market. 

See JA–2580-81; accord Robert C. Jones & Russ Wermers, Active Management in 

Mostly Efficient Markets, Fin. Analysts J., Nov.–Dec. 2011, at 31 (“[T]he relevant 

comparison is to the passive alternative and not to the index itself.”).  

Moreover, as to the BNY Mellon CITs, it is undisputed that those funds 

could be used as the “building blocks” of a prudent portfolio. JA–3499; see also 
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supra at 22. Because Defendants approved the use of those funds for the Plan, and 

all parties agree those funds were properly included in the Plan lineup, they are 

uniquely suitable for purposes of drawing comparisons to Putnam’s proprietary 

funds. See Restatement (Third) of Trusts § 100 cmt. b(1), ADD–91 (stating that 

loss models may appropriately be based on “the return experience (positive or 

negative) for other investments, or suitable portions of other investments, of the 

trust in question”); Donovan v. Bierwirth, 754 F.2d 1049, 1056 (2d Cir. 1985) 

(“Bierwirth II”) (“In determining what the Plan would have earned had the funds 

been available for other Plan purposes, the district court should presume that the 

funds would have been treated like other funds being invested during the same 

period in proper transactions.”); accord Graden, 496 F.3d at 301. 

2. Dr. Pomerantz’s Model Appropriately Included All 
Proprietary Investments in the Plan Based on the Nature of 
the Fiduciary Breaches 

The only explanation given by the district court for disregarding Dr. 

Pomerantz’s analysis was that he measured damages stemming from a “procedural 

breach”, i.e., Defendants’ lack of process for managing the Plan’s investments. 

ADD–66 n.18. However, Plaintiffs’ “procedural breach theory” was entirely 

consistent with the law. As this Court has made clear, “[t]he test of prudence—the 

Prudent Man Rule—is one of conduct” and focuses on whether a fiduciary charged 

with making investment decisions has appropriate processes in place for making 
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those decisions. Bunch, 555 F.3d at 7, 9 n.9 (quoting Cunningham, 716 F.2d at 

1467); see also Pfeil v. State St. Bank & Trust Co., 806 F.3d 377, 384 (6th Cir. 

2015) (“We evaluate [an ERISA fiduciary’s] actions according to a prudent-

process standard.”); Tatum, 761 F.3d at 356 (“Our focus is on ‘whether the 

fiduciary engaged in a reasoned decision-making process . . . .’”) (quoting 

DiFelice, 497 F.3d at 420) (emphasis added)); Howard, 100 F.3d at 1489 (“The 

focus is on the thoroughness of the investigation.”). Indeed, Putnam’s own 

Oversight Committee minutes state that “ERISA fiduciary standards focus on 

process and . . . there must be sufficient procedures in place to make prudent 

decisions.” JA–2810; see also JA–2776 (“The emphasis of ERISA’s fiduciary 

standards is on the ‘how.’ This means procedure and process are the keys.”).  

As part of its breach analysis, the district court found (at least on a 

preliminary basis) that Defendants failed to exercise procedural prudence in 

managing the Plan’s investment lineup. ADD–58. Yet, the district court’s loss 

analysis was entirely detached from the nature of the breach it found to exist, and 

ignored the fact that the procedural breaches at issue affected the entire Plan. This 

was highly incongruous, and an obvious error of law. In measuring losses to an 

ERISA plan, courts are required to “fashion the remedy best suited to the harm.” 

Martin v. Feilen, 965 F.2d 660, 671 (8th Cir. 1992). Thus, the loss model must 

match “the nature of the breach involved.” Restatement (Third) of Trusts § 100 
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cmt. b(1), ADD–91; see also Chao v. Moore, 2001 WL 743204, at *7 (D. Md. June 

15, 2001) (“[T]he method for ascertaining a loss to the plan should be tailored to 

the type of breach claimed.”). 

For example, in Dardaganis v. Grace Capital, the Second Circuit upheld a 

portfolio-wide method of measuring damages where “the breach ar[o]se[] from a 

pattern of investment rather than from investment in a particular stock.” 889 F.2d 

1237, 1244 (2d Cir. 1989). Similar to the present case, the breaching fiduciaries 

argued that “the Court must look at specific investment decisions and determine 

whether the [plan] lost any money as a result of those particular decisions.” Id. at 

1243. However, the Second Circuit affirmed the district court’s “decision not to 

require inquiries into specific investment decisions.” Id. at 1244. 

The court’s opinion in Liss v. Smith, 991 F. Supp. 278 (S.D.N.Y. 1998), is 

also instructive.9 In Liss, the plan’s fiduciaries breached their fiduciary duties by, 

among other things, failing to “implement an investment policy,” “properly 

investigate Fund investments,” and “monitor” the plan’s investments. Id. at 294. 

Based on these breaches, the court held that plaintiffs’ expert properly stated a 

“prima facie case of loss” by comparing the plan’s investment returns to the returns 

of other similar pension plans. Id. at 295. The court held that this was a proper 

method for measuring losses “where, as here, the allegations of fiduciary breaches 

                                                 
9 The district court acknowledged that Liss provides “support for the Plaintiffs’ 
position.” ADD–63. 

Case: 17-1711     Document: 00117217400     Page: 67      Date Filed: 11/02/2017      Entry ID: 6129475



 

 55  
 

relate to the overall investment strategy of the Funds (or the lack thereof) as 

opposed to the wisdom of a single transaction or investment.” Id. The court noted 

that “[s]uch a measure of loss has been repeatedly recognized as legitimate.” Id. 

(citing Dardaganis, 889 F.2d at 1243). 

This portfolio-wide approach aligns with this Court’s statement in Evans 

that losses to the plan should be measured based on comparisons to a “prudently 

invested portfolio.” Evans, 534 F.3d at 74. Moreover, it also makes economic 

sense. Under modern portfolio theory—which has been adopted as part of 

ERISA’s regulatory scheme, see 29 C.F.R. § 2550 404a-1—fiduciaries are 

required to analyze investments holistically, as components of an entire portfolio, 

in order to further the purposes of the plan as a whole. See Laborers Nat’l Pension 

Fund v. N. Trust Quantitative Advisors, Inc., 173 F.3d 313, 322 (5th Cir. 1999). As 

the Seventh Circuit has held, “it makes sense for courts to look at the whole 

portfolio” to measure loss “[g]iven the facts that investment advisors generally 

follow a portfolio strategy of investment and that beneficiaries whose assets are 

being managed are concerned with the end result of that strategy.” Leigh v. Engle, 

858 F.2d 361, 368 (7th Cir. 1988) (“Leigh II”). In contrast, if the fiduciary made 

decisions about investments “in isolation,” then a court might be “justified in 

taking the same view when calculating the loss from those investments.” Id. But 

Defendants did not make decisions in isolation. They categorically included and 
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retained all of Putnam’s proprietary funds (and only its proprietary funds) in the 

Plan. Where, as here, the breach was a categorical, portfolio-wide decision, Plan 

participants may appropriately offer a portfolio-wide damages model.  

Ironically, holistic damages models such as Dr. Pomerantz’s are often 

favored by fiduciaries because they are a more conservative approach to measuring 

damages. See id. at 367-68 (noting the breaching fiduciary argued for loss model 

based on entire portfolio). As Dr. Pomerantz explained, his damages model was 

more favorable to Defendants than a model that would have excluded Putnam’s 

best-performing funds because it provided a credit to Defendants for any of 

Putnam’s funds that happened to outperform the market. See JA–2582-83, 2588. 

Thus, his portfolio-based comparisons were not only consistent with established 

law and economic principles, but exceedingly fair. 

B. The District Court Imposed an Improper Burden on Plaintiffs 
with Respect to Loss Causation 

In addition to disregarding Plaintiffs’ damages expert, the district court 

imposed an improper burden on Plaintiffs with respect to loss causation. The strict 

standard that it applied was contrary to (1) trust law, (2) several circuit court 

decisions, (3) the DOL’s stated position, (4) the policy aims of the statute, and (5) 

basic practical considerations. Moreover, it was contrary to the “burden shifting 

framework” that the district court purported to adopt at both the beginning and end 

of its loss analysis. See ADD–59 n.15, 67 n.19. 
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1. Defendants Bear the Burden of Proof on Loss Causation 

a. Burden-Shifting Applies Under Trust Law 

Under trust law, a “trustee who commits a breach of trust is liable for a loss 

resulting from the breach.” Restatement (Third) of Trusts § 100 cmt. e, ADD–93. 

However, the beneficiary of the trust does not bear the burden of proof on the 

“resulting from,” or causation, factor. “[W]hen a beneficiary has succeeded in 

proving that the trustee has committed a breach of trust and that a related loss has 

occurred, the burden shifts to the trustee to prove that the loss would have occurred 

in the absence of the breach.” Id. § 100 cmt. f. This is a “long-recognized trust law 

principle.” Tatum, 761 F.3d at 363. 

ERISA, just like the common law of trusts, provides that a fiduciary is liable 

for “any losses to the plan resulting from [the] breach.” 29 U.S.C. § 1109(a). 

Although the statute does not explicitly state which party bears the burden of proof 

on causation, there is no reason to deviate from the common-law standard. See 

Varity, 516 U.S. at 496-97; see also Adolyn B. Clark, Note, ERISA Breach of 

Fiduciary Duty: Shifting the Burden of Proving Causation to the Defendant, 83 

Def. Couns. J. 180, 190-91 (2016) (explaining that the burden of proof for 

causation does not meet Varity’s criteria for deviation from trust law). Indeed, 

given that ERISA drew much of its content from the common law of trusts, there is 

a presumption that Congress intended to preserve the common-law rule on the 
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allocation of the burden of proof. See Smith v. United States, 568 U.S. 106, 112 

(2013) (“Because Congress did not address in [the statute] the burden of proof for 

withdrawal, we presume that Congress intended to preserve the common-law rule.” 

(citing Dixon v. United States, 548 U.S. 1, 13-14 (2006))).  

b. Several Circuit Court Cases Support Burden-Shifting 

Not surprisingly, several circuit courts have applied the burden-shifting 

framework set forth in trust law to ERISA cases. See Tatum, 761 F.3d at 362-63; 

Martin, 965 F.2d at 671; McDonald v. Provident Indem. Life Ins. Co., 60 F.3d 234, 

237 (5th Cir. 1995); accord Leigh I, 727 F.2d at 138-39 (holding that burden-

shifting on causation applies in the analogous context of disgorgement for breaches 

under ERISA). This burden-shifting framework is clearly and succinctly discussed 

in the Fourth Circuit’s opinion in Tatum. Under this framework, a plaintiff must 

first prove “the defendant-fiduciary’s procedural imprudence and a prima facie 

loss.” Tatum, 761 F.3d at 364. The standard for a “prima facie loss” is low. In 

keeping with trust law, it simply requires a showing of “related loss.” Id. at 362 

(citing Restatement (Third) of Trusts § 100 cmt. f).10 The plaintiff then “prevails 

unless the defendant-fiduciary can show, by a preponderance of the evidence,” that 

loss causation is lacking because its investments were nevertheless “objectively 

                                                 
10 The word “related” is expansive, and means simply “[c]onnected in some way” 
or “having relationship to or with something else.” Black’s Law Dictionary (10th 
ed. 2014). 
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prudent.” Id. at 363-64. To meet its burden on objective prudence—i.e., loss 

causation—the breaching fiduciary must demonstrate “that a prudent fiduciary 

would have made the same decision” anyway. Id. at 364. 

c. The Department of Labor Supports Burden Shifting 

The Tatum case is particularly noteworthy because the DOL authored an 

amicus brief in that case advocating the burden-shifting approach that the Fourth 

Circuit adopted. See Amicus Br. of Sec’y of Labor at 19-20, Tatum v. RJR Pension 

Inv. Comm., 761 F.3d 346 (4th Cir. 2014) (No. 13-1360). Moreover, subsequent 

case law involving the DOL further confirms that burden shifting applies. See 

Chao v. Trust Fund Advisors, 2004 WL 444029, at *6 (D.D.C. Jan. 20, 2004) 

(“[The Secretary of Labor] has made a persuasive argument in support of burden-

shifting . . . [O]nce the Secretary has proven a breach of fiduciary duty and a prima 

facie case of loss to the plan, Defendants must then prove that the loss was not 

caused by their breach of fiduciary duty.”). 

d. Public Policy Supports Burden Shifting 

 The burden-shifting framework also “comports with the structure and 

purpose of ERISA,” including its goal of protecting plan participants from 

fiduciary misconduct. Tatum, 761 F.3d at 363. Cases involving a fiduciary 

relationship are well recognized as special cases where the burden is often placed 

on the defendant fiduciary. See, e.g., Pepper v. Litton, 308 U.S. 295, 306 (1939). 
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“Courts do not take kindly to arguments by fiduciaries who have breached their 

obligations that, if they had not done this, everything would have been the same.” 

In re Beck Indus., Inc., 605 F.2d 624, 636 (2d Cir. 1979). 

e. Practical Considerations Support Burden Shifting 

Finally, certain practical considerations support burden shifting in this type 

of case as well.  

First, breaches of ERISA’s fiduciary duties will usually result in losses to 

the plan. Tatum, 761 F.3d at 361 (citing Plasterers’ Local Union No. 96 Pension 

Plan v. Pepper, 663 F.3d 210, 218 (4th Cir. 2011)); Brock v. Robbins, 830 F.2d 

640, 647 (7th Cir. 1987). A “frequently significant consideration in the fixing of 

the burdens of proof is the judicial estimate of the probabilities of the situation.” 2 

McCormick on Evidence § 337 (7th ed. 2013). “The risk of failure of proof may be 

placed upon the party who contends that the more unusual event has occurred.” Id. 

To illustrate, when a fiduciary fails to employ procedures to ensure prudent 

decision-making, it is highly unlikely that the fiduciary will happen upon a prudent 

Plan menu through sheer coincidence, for the same reason that a blindfolded dart 

player is unlikely to hit as close to the target as one who can see the board. In such 

a situation, it is appropriate to shift the burden to the breaching fiduciary to prove 

that it somehow managed to hit the mark, despite all probability to the contrary.  
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Second, the loss causation analysis necessarily involves weighing alternative 

possibilities and therefore tends to be uncertain. See Dardaganis, 889 F.2d at 1244 

(“Where, as in this case, the breach arises from a pattern of investment rather than 

from investment in a particular stock, courts will rarely be able to determine, with 

any degree of certainty, which stock the investment manager would have sold or 

declined to buy had he complied with investment guidelines.”). Under these 

circumstances, “[t]he most elementary conceptions of justice and public policy 

require that the wrongdoer shall bear the risk of the uncertainty which his own 

wrong has created.” Bigelow v. RKO Radio Pictures, 327 U.S. 251, 265 (1946); see 

also Tussey II, 850 F.3d at 960-61; Martin, 965 F.2d at 671-72 (quoting Story 

Parchment, 282 U.S. at 563); Bierwirth II, 754 F.2d at 1056. Thus, “as between 

innocent beneficiaries and a defaulting fiduciary, the latter should bear the risk of 

uncertainty as to the consequences of its breach of duty.” Estate of Stetson, 345 

A.2d 679, 690 (Pa. 1975) (shifting the burden of proving loss causation to the 

breaching fiduciary); see also 2 McCormick on Evidence § 337 (allocation of 

burden involves “special policy considerations” as well as considerations of 

“fairness”). 

2. The District Court’s Loss Analysis Was Inconsistent with 
the Burden-Shifting Framework It Purported to Adopt  

 
In its Order, the district court stated that it was “adopt[ing] the burden 

shifting framework for loss causation” for purposes of the Rule 52(c) motion. 
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ADD–59 n.15. In actuality, however, the district court did the exact opposite, and 

held that “an ERISA plaintiff must establish a causal link between the breach and 

the damages claimed.” ADD–60. This was internally inconsistent, and an obvious 

legal error.  

The district court’s erroneous conflation of the concepts of “prima facie 

loss” and “loss causation” is even more apparent when the order is unpackaged in 

detail. In the initial legal standard section of its order, the district court stated that 

there is a circuit split on the burden-shifting issue, noting that “[t]he Fourth, Fifth, 

and Eighth Circuits, applying trust law principles, have held that the fiduciary 

bears the burden of disproving loss causation once a plaintiff shows breach of a 

fiduciary duty,” whereas “the Second, Sixth, Ninth, Tenth, and Eleventh Circuits 

have all refused to adopt burden shifting in ERISA breach of fiduciary duty 

claims.” ADD–46.11 Later in its order, the district court stated that it was applying 

the burden-shifting framework adopted by the Fourth, Fifth, and Eighth Circuits. 

ADD–59 n.15. Yet, it held Plaintiffs to the opposite standard, requiring them to 

show loss causation, or a “causal link,” and citing as authority for that proposition 

cases from the Second, Sixth, Ninth, and Eleventh circuits—the very circuits that it 

                                                 
11 The circuit split is more nuanced than the district court stated. For example, 
earlier Second Circuit precedent appears to be consistent with burden shifting. See 
N.Y. State Teamsters Council Health & Hosp. Fund v. Estate of DePerno, 18 F.3d 
179, 182 (2d Cir. 1994). However, that is irrelevant for purposes of illustrating the 
district court’s error. 
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previously cited as having rejected burden-shifting. ADD–60-61. Indeed, two of 

the cases it cited in its causation analysis (on page 27) were the very same cases it 

cited earlier (on page 13) as having rejected burden shifting. Compare ADD–60 

(citing Kuper v. Iovenko, 66 F.3d 1447 (6th Cir. 1995), and Willett v. Blue Cross & 

Blue Shield of Ala., 953 F.2d 1335 (11th Cir. 1992)), with ADD–46 (same).  

The district court then continued to misapply the burden-shifting framework. 

Despite concluding that the record warranted a finding that Defendants breached 

their fiduciary duties by failing to adopt prudent procedures for selecting and 

monitoring the Plan lineup, the district court nevertheless took issue with 

Plaintiffs’ “procedural breach” theory as applied to damages. ADD–61. The 

district court held that even though the breach was procedural and affected the 

entire Plan, Plaintiffs were required to prove that each of the specific funds in the 

Plan were objectively imprudent, i.e., that a prudent fiduciary would not have 

chosen them for the Plan. ADD–63-66. This was directly contrary to the burden-

shifting framework approved in Tatum and other cases. See Tatum, 761 F.3d at 372 

(“[W]e affirm the district court’s holding that RJR breached its duty of procedural 

prudence and so carries the burden of proof on causation . . . .”). Under that 

framework, Putnam had the burden “to prove that despite its imprudent decision-

making process, its ultimate investment decision was ‘objectively prudent.’” Id. at 

363. As the court explained in Tatum: 
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[A] plaintiff who has proved the defendant-fiduciary’s procedural 
imprudence and a prima facie loss prevails unless the defendant-
fiduciary can show, by a preponderance of the evidence, that a 
prudent fiduciary would have made the same decision. Put another 
way, a plan fiduciary carries its burden by demonstrating that it would 
have reached the same decision had it undertaken a proper 
investigation. 

Id. at 364. 

The district court then determined that Plaintiffs failed to meet their burden 

because Defendants could have “still end[ed] up with prudent investments,” even if 

this were “the result of sheer luck.” ADD–65-66. However, the proper question is 

not whether a prudent fiduciary “could have” made the same investment decisions 

by chance, but whether it “would have” made the same investment decisions by 

design if a prudent process had been followed. See Tatum, 761 F.3d at 364-65. As 

the court held in Tatum, “We would diminish ERISA’s enforcement provision to 

an empty shell if we permitted a breaching fiduciary to escape liability by showing 

nothing more than the mere possibility that a prudent fiduciary ‘could have’ made 

the same decision.” Id. at 365. 

The district court went on to state that “luck seems to have little to do with 

the Plan lineup” because Putnam’s investment division “employs sophisticated 

techniques to monitor its mutual funds.” ADD–66. However, the district court 

explicitly held earlier in its order that Defendants cannot rely on Putnam’s 

investment division to fulfill their fiduciary duties. ADD–56-58, 66. A mutual fund 
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company will obviously take steps to monitor its mutual funds in the regular course 

of its business, but the decision whether the retain any of its funds in a retirement 

plan—and the determination of whether those funds are appropriate for the plan—

is left to the plan’s fiduciaries, who should consider a variety of alternatives from 

different fund companies across the marketplace. There is no evidence that a 

prudent fiduciary would have chosen the same investment lineup (or even a 

remotely similar lineup) here.  

C. Although Not Their Burden, Plaintiffs Established a Causal Link 
Between the Breach and Loss to the Plan 

 
Even assuming that Plaintiffs were required to prove loss causation, they did 

so, both on a Plan-wide basis and a fund-by-fund basis. The evidence at trial 

showed that Defendants were “unique” among retirement Plan fiduciaries in 

offering only Putnam-affiliated funds, JA–2865, and that other plans do not include 

all of the assets of a given mutual fund company by fiat, JA–2575. Moreover, the 

vast majority of the funds in the Plan (51 of 69) were not included in the 

investment lineup of any retirement plan with more than $250 million in assets. 

JA–2569-70; JA–6087-89. All but one of the remaining funds (17 of 18) were held 

in 0.2% of similarly-sized plans or less, i.e., five plans or less out of over 2,600 

total. Id. Even Putnam’s most “popular” fund, the Putnam Equity Income fund, 

gained little traction in the marketplace, and was found in less than 1% of 

similarly-sized plans (21 out of over 2,600). JA–2570; JA–6089. Thus, prudent 
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fiduciaries would not—and did not—make the same investment decisions as 

Defendants.  

The record also reflects what the fiduciaries of the Plan would do—and did 

do—upon adopting a prudent fiduciary process: include the BNY Mellon CITs in 

the Plan lineup. See supra at 21-22. It is undisputed that the BNY Mellon CITs 

were prudent investments for the Plan, JA–1673-74; JA–2448; JA–2573, and an 

alternative lineup consisting of these CITs would closely resemble the federal 

government’s highly-regarded Thrift Savings Plan, JA–2576-77. Thus, Dr. 

Pomerantz’s BNY Mellon portfolio was a prudent and plausible alternative 

portfolio for purposes of calculating losses to the Plan and was causally linked to 

the procedural breaches at issue. If this model, consisting of the actual funds 

Defendants selected when they employed a prudent process, is not sufficient to 

establish loss causation, it is unclear what would be. 

 In most cases, it is not possible for a damages model to be based on a set of 

alternative investments that were actually selected by the plan sponsor. Thus, the 

law only requires Plaintiffs to put forward a set of “hypothetical” investments that 

a prudent fiduciary would plausibly select for the Plan. Restatement (Third) of 

Trusts § 100 cmt. b(1), ADD–91. The hypothetical investment alternatives that a 

prudent fiduciary would plausibly select include “suitable index mutual funds.” Id. 

Indeed, the Vanguard index funds in Dr. Pomerantz’s alternative portfolio were far 
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more popular with retirement plan fiduciaries than the Putnam funds in the Plan. 

See JA–6087-89. Accordingly, Dr. Pomerantz’s Vanguard index fund portfolio is 

also causally linked to the procedural breaches at issue. 

Although the district court suggested, as part of its causal analysis, that 

Plaintiffs were required to “point to a specific imprudent investment decision or 

decisions to make a showing of loss,” ADD–63, this is directly at odds with the 

Second Circuit’s opinion in Dardaganis, 889 F.2d at 1244. In any event, Plaintiffs 

did so. In particular, Plaintiffs pointed to the decision to retain all of Putnam’s 

open-end, non-tax-exempt funds in the Plan pursuant to Section 8.1 of the Plan 

document. Plaintiffs also pointed to the decision not to consider alternative funds 

for the Plan until the BNY Mellon CITs were added. This should have been 

sufficient to satisfy the causal burden that the district court improperly placed on 

Plaintiffs. Although the district court desired still more specificity, and demanded 

evidence of individualized fund-level decisions that resulted in losses to the Plan, 

this was tantamount to asking Plaintiffs to produce evidence of a ghost. As noted 

above, the Investment Committee did not make reasoned fund-level decisions 

regarding the Putnam-affiliated investments in the Plan; it simply included all 

investments specified by Paragraph 8.1 of the Plan document by fiat. Indeed, the 

Investment and Oversight Committees explicitly rejected a fund-by-fund approach, 

citing employee relations issues and the dictates of Paragraph 8.1. See JA–1771; 
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JA–2810; JA–2865. Accordingly, it was unreasonable for the district court to 

demand evidence of fund-level decisions, because none were made.12  

IV. THE DISTRICT COURT ERRED IN FAILING TO MEANINGFULLY CONSIDER 

DISGORGEMENT OR OTHER EQUITABLE REMEDIES 

 Regardless of whether the district court believed that the Plan suffered a loss 

as a result of Defendants’ fiduciary breaches, it was obligated to consider other 

potential remedies for those breaches. Section 1109 of the Code, entitled “Liability 

for breach of fiduciary duty,” provides for multiple remedies in the event of a 

fiduciary breach. 29 U.S.C. § 1109(a). One of those remedies is “to make good to 

[the] plan any losses to the plan resulting from each such breach.” Id. But that is 

not the only remedy. Section 1109 also provides that a breaching fiduciary (1) shall 

“restore to [the] plan any profits of such fiduciary” that are attributable to the 

breach; and (2) “shall be subject to such other equitable or remedial relief as the 

court may deem appropriate.” Id.  

Section 1132 of the Code, entitled “Civil enforcement,” contains an explicit 

cross reference to § 1109. See id. § 1132(a)(2). In addition, § 1132 separately and 

independently provides that Plan participants may seek injunctive relief and “other 

appropriate equitable relief” to redress violations of ERISA. Id. § 1132(a)(3).  

                                                 
12 Moreover, the district court ignored the evidence specific to the Voyager fund, 
which was responsible for approximately $14 million of the losses at issue over the 
class period. See supra at 16-17. 
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Yet, the district court gave almost no consideration to these alternative 

remedies. It devoted less than a page to disgorgement of profits, and only a single 

sentence to other equitable relief. ADD–66-67. The district court dismissed each of 

these remedies out of hand based on its determination that Plaintiffs “failed to 

establish a prima facie case of loss.” ADD–67. However, it cited no support for its 

conclusion that evidence of loss is required to obtain relief separate from a 

restoration of Plan losses, such as disgorgement, injunctive relief, or declaratory 

relief. Indeed, the law is to the contrary. Accordingly, the district court erred by 

failing to meaningfully consider these alternative forms of relief.13 

A. Loss Is Not an Element of a Claim for Disgorgement 

The purpose of the disgorgement remedy is to take away any possible 

financial incentives for fiduciaries to commit a breach. Amalgamated Clothing & 

Textile Workers Union, AFL-CIO v. Murdock, 861 F.2d 1406, 1411 (9th Cir. 1988) 

(citing G. Bogert & G. Bogert, The Law of Trusts and Trustees § 543, at 218 (2d 

ed. 1978)). Thus, “disgorgement claims seek not to compensate for a loss, but to 

‘deprive[] wrongdoers of ill-gotten gains.’” Edmonson v. Lincoln Nat. Life Ins. 

Co., 725 F.3d 406, 415 (3d Cir. 2013) (citing Commodity Futures Trading Comm’n 

v. Am. Metals Exchange Corp., 991 F.2d 71, 76 (3d Cir. 1993)). As such, loss is 

                                                 
13 Even if a showing of loss were required to obtain disgorgement of profits, 
injunctive relief, or declaratory relief, Plaintiffs made a showing of loss to the Plan 
as explained above. See supra at 23-26, 48-68.  
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not an element of a claim for disgorgement. Id.; see also Leigh I, 727 F.2d at 122 

(“ERISA clearly contemplates actions against fiduciaries who profit by using trust 

assets, even where the plan beneficiaries do not suffer direct financial loss.”); 

Edmonson, 725 F.3d at 415-16 (“Under 29 U.S.C. § 1109(a), ERISA provides that 

plans can recover . . . profit whether or not the plan suffered a financial loss.”). 

Nor, by extension, is loss causation. “While the ‘hypothetical prudent fiduciary’ 

inquiry may . . . limit an award of damages against a fiduciary who fails to 

investigate but nonetheless makes a prudent investment,” it does not “absolve 

defendants from liability” and therefore does not affect the availability of a 

disgorgement remedy. DeFazio v. Hollister, Inc., 854 F. Supp. 2d 770, 800-01 

(E.D. Cal. 2012).  

To establish their entitlement to disgorgement, ERISA plaintiffs only need to 

make a prima facie showing that the fiduciary profited from the breach. Martin, 

965 F.2d at 671. The burden then shifts to the breaching fiduciary to establish that 

some portion of the profits were not attributable to the breach. Id.; Leigh I, 727 

F.2d at 138-39. Any doubts as to whether the fiduciary profited from plan assets 

should be resolved in favor of plaintiffs. Leigh I, 727 F.2d at 138-39.  

Here, Plaintiffs introduced evidence (through Dr. Pomerantz’s testimony) 

that Putnam and its affiliates gained $27.9 million in fees from the proprietary 

funds in the Plan, which equates to a present-day value of $37.3 million. JA–
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2560-61. Since these are “profits . . . which have been made through use of assets 

of the plan by the fiduciary,” 29 U.S.C. § 1109(a), Putnam is required to restore 

them to the Plan unless it can prove that they were not attributable to the breach. 

See Martin, 965 F.2d at 671; Leigh, 727 F.2d at 138-39.  

B. The Propriety of Awarding Other Equitable or Declaratory Relief 
Does Not Depend on a Showing of Loss to the Plan 

 
The purpose of ERISA’s equitable relief provision is to prevent future 

violations, not merely to remedy past harms. See S. Rep. No. 93-127, at 35 (noting 

the enforcement provision “provide[s] both the Secretary and participants and 

beneficiaries with broad remedies for redressing or preventing [ERISA] violations” 

(emphasis added)); H.R. Rep. No. 93-533, at 17 (same). Accordingly, an absence 

of provable losses to the Plan is also not a valid basis for denying equitable relief, 

such as injunctive relief or declaratory relief. See Gillis v. Hoechst Celanese Corp., 

4 F.3d 1137, 1148 (3d Cir. 1993) (“ERISA does not require that harm be shown 

before a plan participant is entitled to an injunction . . . .”). 

“ERISA imposes a high standard on fiduciaries, and serious misconduct that 

violates statutory obligations is sufficient grounds for a permanent injunction.” 

Beck v. Levering, 947 F.2d 639, 641 (2d Cir. 1991). The district court’s order left 

the status quo intact and allows Defendants to continue breaching their duties in 

perpetuity. That is inconsistent with ERISA’s purpose of protecting plan 
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participants. See Varity, 516 U.S. at 513 (“ERISA’s basic purposes favor a reading 

of the third subsection [of § 1132(a)] that provides the plaintiffs with a remedy.”). 

V. THE DISTRICT COURT ERRED IN RULING AGAINST PLAINTIFFS ON THEIR 

PROHIBITED TRANSACTION CLAIMS 

Finally, the district court also erred in ruling against Plaintiffs on their 

prohibited transaction claims prior to trial. Section 406 of ERISA (29 U.S.C. § 

1106) supplements a fiduciary’s duty of loyalty “by categorically barring certain 

transactions deemed ‘likely to injure the pension plan.’” Harris Trust & Sav. Bank 

v. Salomon Smith Barney Inc., 530 U.S. 238, 241-42 (2000) (quoting Comm’r v. 

Keystone Consol. Indus., Inc., 508 U.S. 152, 160 (1993)). These per se prohibited 

transactions fall into two categories: subsection (a) prohibits certain transactions 

with parties-in-interest, while subsection (b) broadly prohibits transactions with 

plan fiduciaries. 29 U.S.C. § 1106(a)-(b). 

The pertinent provisions for purposes of this appeal are 29 U.S.C. 

§§ 1106(a)(1)(C) and 1106(b)(3).14 The former provision provides that a fiduciary 

shall not “engage in a transaction, if he knows or should know that such transaction 

constitutes a direct or indirect . . . furnishing of goods, services, or facilities 

between the plan and a party in interest.” 29 U.S.C. § 1106(a)(1)(C). The latter 

provision provides that a fiduciary shall not “receive any consideration for his own 

                                                 
14 The District Court found that certain other sections of the statute do not apply 
(specifically §§ 1106(a)(1)(D) and 1106(b)(1)). See ADD–11-15. Plaintiffs do not 
challenge those rulings on appeal. 

Case: 17-1711     Document: 00117217400     Page: 85      Date Filed: 11/02/2017      Entry ID: 6129475



 

 73  
 

personal account from any party dealing with such plan in connection with a 

transaction involving the assets of the plan.” Id. § 1106(b)(3). 

The district court found that both of these statutory provisions apply in this 

case. However, it ruled that Defendants were saved by two prohibited transaction 

exemptions. Specifically, the district court ruled that the “reasonable 

compensation” exemption in § 1108(b)(2) and (c)(2) saved Defendants from 

liability for Plaintiffs’ claim under § 1106(a)(1)(C), ADD–15-19, and that PTE 

77-3 saved Defendants from liability for Plaintiffs’ claim under § 1106(b)(3), 

ADD–22-28. Both of these rulings were erroneous, particularly given that 

Defendants bear the burden of proof on these exemptions.15 

A. Putnam’s Contributions to the Plan Are Irrelevant to Plaintiffs’ 
Prohibited Transaction Claim Under § 1106(b)(3) 

The most egregious of these errors was the district court’s ruling with 

respect to Plaintiffs’ claim under 29 U.S.C. § 1106(b)(3). As the district court 

acknowledged, there is no “reasonableness defense” under § 1108 to a prohibited 

transaction claim under § 1106(b). ADD–21-22; see also Hi-Lex Controls, Inc. v. 

Blue Cross Blue Shield of Mich., 751 F.3d 740, 750-51 (6th Cir. 2014); Nat’l Sec. 

Sys., Inc. v. Iola, 700 F.3d 65, 93-96 (3d Cir. 2012); Patelco Credit Union v. Sahni, 

                                                 
15 Prohibited transaction exemptions are affirmative defenses upon which 
defendants bear the burden of proof. See Glass Dimensions, Inc. Profit Sharing 
Plan & Trust v. State St. Bank & Trust Co., 290 F.R.D. 11, 16 & n.18 (D. Mass. 
2013) (citing Braden, 588 F.3d at 601); Howard, 100 F.3d at 1488. 
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262 F.3d 897, 910-11 (9th Cir. 2001). This is evident from the language of the 

statute. Although § 1106(a) contains an express exemption for transactions 

permitted under § 1108, see 29 U.S.C. § 1106(a) (“Except as provided in section 

1108 . . . .”), § 1106(b) does not contain a similar exemption. Accordingly, the 

only possible defense to Plaintiffs’ prohibited transaction claim under § 1106(b)(3) 

is PTE 77-3, the “Class Exemption Involving Mutual Fund In-House Plans.” See 

42 Fed. Reg. 18,734 (April 8, 1977), ADD–86-87. 

 In order to qualify for this exemption, an investment company such as 

Putnam must meet four conditions. The fourth condition (condition (d)) requires: 

(d) All other dealings between the plan and the investment company, 
the investment adviser or principal underwriter for the investment 
company, or any affiliated person of such investment adviser or 
principal underwriter, are on a basis no less favorable to the plan than 
such dealings are with other shareholders of the investment company. 

 
Id. (emphasis added), ADD–87. 

 Here, the case-stated record was clear that Putnam did not treat the Plan on 

par with other shareholders because it offered revenue sharing rebates to other 

plans (and the recordkeepers of other plans) in connection with Y shares of mutual 

funds that were not made available to the Putnam Retirement Plan or the 

recordkeeper for the Plan. As the district court noted in its opinion:  

Putnam currently pays revenue sharing of up to twenty-five basis 
points in connection with class Y shares of Putnam mutual funds held 
by third party plans, and has paid revenue sharing in that same range 
since 2009. From 2009 to the present, Putnam has not made revenue 
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sharing payments to the Plan or the Plan’s recordkeeper, Great-West, 
in connection with Y shares of Putnam mutual funds held by the Plan. 
It is undisputed that the Plan does not receive revenue sharing 
payments from Putnam entities. 
 

ADD–10 (internal citations omitted). The end result of this was that “Plan 

participants effectively paid higher expenses for the funds relative to other non-

Plan shareholders who received revenue sharing rebates.” ADD–23.16 

Incredibly, however, the district court found that Putnam still treated the 

Plan “no less favorabl[y]” than other plans, and therefore qualified for PTE 77-3, 

because Putnam made discretionary employer contributions to participants’ 

accounts. See ADD–25-28. This ruling is utterly without support, both from a legal 

and factual standpoint.  

Under settled principles of trust law, a trustee cannot set off the amount of 

its gifts to a trust against its liability for breach. See Nedd, 556 F.2d at 213-14. To 

hold otherwise would eviscerate the very protections that ERISA is intended to 

provide, as almost all employers that offer 401(k) plans contribute to them.  

Moreover, even if the law were otherwise, the contributions that Putnam 

made to employee 401(k) accounts were not gifts; they were compensation. JA– 

1917. The company’s discretionary contributions were set to the level deemed 

                                                 
16 “Expense[s] Net of Revenue Sharing” must be reviewed for purposes of making 
comparisons; indeed, this is exactly what the Plan’s recordkeeper (Great-West) did 
when comparing the expenses of Putnam’s target date funds with other funds in the 
market. See JA–772-74; JA–1123-24.  
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“competitively necessary” to attract and retain talented employees in a “war for 

talent.” JA–938-39; JA–948; JA–1051; JA–5884; JA–5895. Putnam did not 

contribute more than necessary to the Plan; in fact, Putnam contributed 24% to 

31% less than its competitors. JA–1052; JA–5906. Accordingly, Putnam’s 

discretionary contributions to the Plan do not excuse its unlawful conduct. Indeed, 

Mr. Mullen (the former chair of the Investment Committee) admitted that the 

employer contributions and other benefits Putnam voluntarily provided did not 

lessen Putnam’s legal duties with respect to the Plan. JA–1965-67. 

The “totality of the circumstances” standard cited by the district court has no 

place in a prohibited transaction analysis, which is specific to the transaction at 

issue. Regardless, it does not allow Defendants to avoid liability for unlawful 

conduct by pointing to unrelated Plan features or decisions. See Tussey II, 850 F.3d 

at 957 (“The ABB fiduciaries stress that there was a great deal of other evidence 

too, and some of it showed them acting against Fidelity’s interests in various 

ways. . . . However, their examples all relate to other investment decisions, not the 

Wellington–Freedom swap. The fact the ABB fiduciaries apparently did not 

always favor Fidelity as much as they could, or seize every opportunity to send 

Fidelity more of the participants’ money, does little to undermine [liability] in this 

case.”). As this Court has stated, and as the DOL regulations make clear, the 
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relevant inquiry is specific to the circumstances surrounding the particular 

transaction. See Bunch, 555 F.3d at 6; 29 C.F.R. § 2250.404a–1(b)(1)(i).17 

As noted above, decisions regarding plan contribution levels are separate 

and independent “settlor” decisions, not fiduciary decisions. See supra at 48-49. 

Accordingly, employer contributions have no bearing on whether Plan fiduciaries 

have complied with ERISA’s prohibited transaction proscriptions and any 

associated exemptions. This is not a valid defense to Plaintiffs’ prohibited 

transaction claim under 29 U.S.C. § 1106(b)(3), and in the absence of any other 

viable exemption, the district court should have entered judgment in favor of 

Plaintiffs—not Defendants—on this claim. 

B. Putnam’s Compensation Was Not Reasonable As a Matter of 
Law, as the District Court Wrongly Found for Purposes of 
Plaintiffs’ Claim Under § 1106(a)(1)(C) 

The district court also erred in its disposition of Plaintiffs’ other prohibited 

transaction claim under 29 U.S.C. § 1106(a)(1)(C). Specifically, the district court 

erred in finding that Defendants qualified for the “reasonable compensation” 

exemption in § 1108(b)(2) and (c)(2). Although this exemption is available for 

claims under § 1106(a) (unlike claims under § 1106(b)), the district court’s 

analysis of whether the exemption applied in this case suffered from several flaws. 

                                                 
17 Accord In re Gen. Growth Props., Inc., 2010 WL 1840245, at *6 (N.D. Ill. May 
6, 2010) (“When evaluating whether a fiduciary has fulfilled its role or not, a court 
must look to the totality of the circumstances concerning the investment decision.” 
(emphasis added)). 
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First and foremost, the district court gave no consideration in its “reasonable 

compensation” analysis to the fact that Putnam failed to offer the Plan the same 

revenue sharing rebates that it offered to other Plans on Y shares of Putnam mutual 

funds. As noted above, this meant that the Putnam Retirement Plan paid higher 

fees than other plans for the same mutual fund shares. This was inherently 

unreasonable, and should have disqualified Defendants from relying on the 

reasonable compensation exemption. 

Second, the investment management fees charged to the Plan for Putnam’s 

mutual funds were substantially higher than the average investment management 

fee charged to similarly-sized plans for comparable funds. See JA–88-95. Contrary 

to what the district court suggested in its opinion, these fee differences were not 

based solely on comparisons to “Vanguard passively-managed index funds’ 

average fees.” ADD–18. Rather, these comparisons were to plan averages based on 

Investment Company Institute (“ICI”) data that included all types of funds. JA–

88-91. Although Plaintiffs presented certain other comparisons in addition to the 

comparisons to ICI averages (including comparisons to Vanguard index funds and 

comparisons to CITs), those comparisons were broken out separately. As Dr. 

Pomerantz explained in his Expert Report:  

On average, the Putnam fees, averaging 84 bps [basis points] over the 
period shown, were 47% higher than the fees in the ICI scenario, 
538% higher than the Vanguard index fund scenario, and 1,557% 
higher than the CIT alternatives. This demonstrates that no matter 
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what fee comparison is used—the average for similarly-sized plans, 
the fees charged by Vanguard, or the fees charged by the CITs that the 
[Investment Committee] recently selected for inclusion in the Plan—
the Plan’s participants paid materially higher fees than they should 
have. 

 
JA–93. 

Finally, the district court erred in ruling that the investment management 

fees for the funds in the Plan were reasonable “as [a] matter of law” without regard 

to the cost of comparable funds. See ADD–19. In support of its ruling, the district 

court cited certain decisions (which dealt with breach of fiduciary duty claims as 

opposed to prohibited transactions claims), which it deemed to establish a 

reasonable range of fees. See ADD–17 (citing Hecker v. Deere & Co, 556 F.3d 

575, 586 (7th Cir. 2009); Renfro v. Unisys Corp., 671 F.3d 314, 319 (3d Cir. 

2011); Loomis v. Exelon Corp., 658 F.3d 667, 669-70 (7th Cir. 2011); Tibble v. 

Edison Int’l, 729 F.3d 1110, 1135 (9th Cir. 2013), vacated on other grounds, 135 

S. Ct. 1923 (2015)). However, the District Court vastly overread these opinions, 

which were limited to their facts. See Tussey v. ABB, Inc., 746 F.3d 327, 336 (8th 

Cir. 2014) (rejecting range of fees cited by Defendants because those cases “are 

inevitably fact intensive, and the courts in the cited cases carefully limited their 

decisions to the facts presented”).18 There is no per se acceptable range of fees 

                                                 
18 Indeed, the Seventh Circuit issued a subsequent opinion in Hecker that expressly 
stated that its original opinion “was tethered closely to the facts before the court.” 
See Hecker v. Deere & Co., 569 F.3d 708, 711 (7th Cir. 2009).  
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under ERISA. As the Supreme Court has noted, “the appropriate inquiry will 

necessarily be context specific.” Dudenhoeffer, 134 S. Ct. at 2471. Accordingly, 

“[t]he actual test of whether fees are excessive does not involve a categorical 

benchmark of whether the fees are above a certain amount” and “depends on the 

alternatives available.” Goldenberg v. Indel, Inc., 741 F. Supp. 2d 618, 636 (D.N.J. 

2010).19 

Here, the district court failed to give any consideration in its opinion to how 

the cost of Putnam’s funds compared to the cost of alternative funds in the 

marketplace. Accordingly, its analysis was incomplete. See Kruger v. Novant 

Health, Inc., 131 F. Supp. 3d 470, 475-76 (M.D.N.C. 2015) (distinguishing “range 

of fees” cases because “Plaintiffs have alleged these fees are excessive, not by 

virtue of their percentage as in Hecker and its progeny, but because there are 

different versions of the same investment vehicle available to the Plan that have 

lesser fees”). 

CONCLUSION 

 For the above reasons, the district court’s order on Plaintiffs’ prohibited 

transaction claims should be reversed, and its subsequent order on Plaintiffs’ 

breach of fiduciary duty claims and other claims should be vacated.  

                                                 
19 In light of the context-specific nature of the inquiry, it was hardly remarkable (as 
the district court seemed to believe) that “Plaintiffs cite[d] no relevant case holding 
that [specific] ranges or averages are unreasonable as a matter of law.” ADD–19. 

Case: 17-1711     Document: 00117217400     Page: 93      Date Filed: 11/02/2017      Entry ID: 6129475



 

 81  
 

 

Dated: November 1, 2017  Respectfully submitted, 

NICHOLS KASTER, PLLP 
 
/s/ Kai H. Richter 
James H. Kaster, 1180486    
Paul J. Lukas, 1148844     
Kai H. Richter, 1148843     
Carl F. Engstrom, 1180487    
Jacob T. Schutz, 1180488 
Eleanor E. Frisch, 1181160    
4600 IDS Center, 80 South Eighth Street 
Minneapolis, Minnesota 55402 
Office: (612) 256-3200  
 
Attorneys for Appellants 

Case: 17-1711     Document: 00117217400     Page: 94      Date Filed: 11/02/2017      Entry ID: 6129475



 

 82  
 

CERTIFICATE OF COMPLIANCE WITH FED. R. APP. P. 32(g)(1) 
 

This brief complies with Federal Rules of Appellate Procedure 32(a)(5) and 

(7), as modified by this Court’s order dated September 14, 2017 allowing 

Plaintiffs-Appellants to file an oversized brief containing no more than 19,500 

words. The brief was prepared in Microsoft Word, using Times New Roman 14-

point font. According to the word count function, the word count, including 

footnotes and headings—from the Statement of Jurisdiction through the brief’s 

conclusion—is 19,402 words. 

 
/s/ Kai H. Richter 
Kai H. Richter 
 
ATTORNEY FOR APPELLANTS 

        
 

 

  

Case: 17-1711     Document: 00117217400     Page: 95      Date Filed: 11/02/2017      Entry ID: 6129475



 

 83  
 

CERTIFICATE OF SERVICE AND FILING 
 

I, KAI H. RICHTER, declare that: 
 

I am a resident of the State of Minnesota, over the age of eighteen years, and 
not a party to this action. My business address is Nichols Kaster, PLLP, 4600 IDS 
Center, 80 South 8th Street, Minneapolis, Minnesota 55402. On November 1, 
2017, I caused the service and filing of the following document: 
 

APPELLANTS’ BRIEF AND ADDENDUM 
 

I effectuated service and filing via the electronic filing system of the U.S. 
Court of Appeals for the First Circuit. 
 
I further caused the service and filing of the following document: 
 

THE PARTIES’ JOINT APPENDIX 
 

I effectuated service and filing of this document by sending true and correct 
copies of the above via overnight next business day delivery service addressed to 
the U.S. Court of Appeals for the First Circuit and to the following counsels: 

 
James R. Carroll 
Eben P. Colby 
Michael S. Hines 
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP 
500 Boylston Street 
Boston, MA 02116 
 

I declare under penalty of perjury under the laws of the United States that 
the above is true and correct. Executed this 1ST day of November, 2017, in 
Minneapolis, Minnesota. 
 

/s/ Kai H. Richter 
Kai H. Richter

Case: 17-1711     Document: 00117217400     Page: 96      Date Filed: 11/02/2017      Entry ID: 6129475



 

 

2017 – BACHMAN LEGAL PRINTING – FAX (612) 337-8053 – PHONE (612) 339-9518 or 1-800-715-3582 

NO.  17-1711 
  

In the 
United States Court of Appeals  

for the First Circuit 
 

 
JOHN BROTHERSTON, individually and as representative of a class of 
similarly situated persons, and on behalf of the Putnam Retirement Plan; 
JOAN GLANCY, individually and as representative of a class of similarly 

situated persons, and on behalf of the Putnam Retirement Plan, 
Plaintiffs-Appellants, 

v. 
 

PUTNAM INVESTMENTS, LLC, PUTNAM BENEFITS 
OVERSIGHT COMMITTEE, PUTNAM BENEFITS INVESTMENT 
COMMITTEE; ROBERT REYNOLDS; PUTNAM INVESTMENT 
MANAGEMENT, LLC; PUTNAM INVESTOR SERVICES, INC., 

Defendants-Appellees. 
___________________________ 

 
APPEAL FROM THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MASSACHUSETTS 
Case No. 15-13825-WGY, The Honorable William G. Young 

___________________________ 
 

APPELLANTS’ ADDENDUM 
___________________________ 

 
NICHOLS KASTER, PLLP 
James H. Kaster (#1180486) 
Paul J. Lukas (#1148844) 
Kai H. Richter (#1148843) 
Carl F. Engsrom (#1180487) 
Jacob T. Schutz (#1180488) 
Eleanor E. Frisch (#1181160) 
4600 IDS Center 
80 South Eighth Street 
Minneapolis, Minnesota  55402 
(612) 256-3200 

Attorneys for Appellants 

Case: 17-1711     Document: 00117217400     Page: 97      Date Filed: 11/02/2017      Entry ID: 6129475



Appellants’ Addendum 

Table of Contents 

Findings of Fact, Rulings of Law, and Order for Judgment, Brotherston, et al. v. 
Putnam, et al., Case No. 1:15-cv-13825-WGY (D. Mass. March 30, 2017) (ECF 
No. 158)............................................................................................................ ADD 1 
 
Findings of Fact, Rulings of Law, & Order, Brotherston, et al. v. Putnam, et al., 
Case No. 1:15-cv-13825-WGY (D. Mass. June 19, 2017) (ECF No. 202) ... ADD 34 
 
Judgment in a Civil Case, Brotherston, et al. v. Putnam, et al., Case No. 1:15-cv-
13825-WGY (D. Mass. June 19, 2017) (ECF No. 203)  ............................... ADD 69 
 
29 USC § 1104 ............................................................................................... ADD 70 
 
29 USC § 1106 ............................................................................................... ADD 73 
 
29 USC § 1109 ............................................................................................... ADD 74 
 
29 USC § 1132 ............................................................................................... ADD 75 
 
PTE 77-3 (42 Fed. Reg. 18,734) .................................................................... ADD 83 
 
Restatement (Third) of Trusts § 100 .............................................................. ADD 88 
 
Excerpt from Trial Exhibit 001, The Putnam Retirement Plan Amended and 
Restated Effective as of January 1, 2010 ....................................................  ADD 105 
 

 

Case: 17-1711     Document: 00117217400     Page: 98      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 1 of 33

ADD–1

Case: 17-1711     Document: 00117217400     Page: 99      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 2 of 33

ADD–2

Case: 17-1711     Document: 00117217400     Page: 100      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 3 of 33

ADD–3

Case: 17-1711     Document: 00117217400     Page: 101      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 4 of 33

ADD–4

Case: 17-1711     Document: 00117217400     Page: 102      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 5 of 33

ADD–5

Case: 17-1711     Document: 00117217400     Page: 103      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 6 of 33

ADD–6

Case: 17-1711     Document: 00117217400     Page: 104      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 7 of 33

ADD–7

Case: 17-1711     Document: 00117217400     Page: 105      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 8 of 33

ADD–8

Case: 17-1711     Document: 00117217400     Page: 106      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 9 of 33

ADD–9

Case: 17-1711     Document: 00117217400     Page: 107      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 10 of 33

ADD–10

Case: 17-1711     Document: 00117217400     Page: 108      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 11 of 33

ADD–11

Case: 17-1711     Document: 00117217400     Page: 109      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 12 of 33

ADD–12

Case: 17-1711     Document: 00117217400     Page: 110      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 13 of 33

ADD–13

Case: 17-1711     Document: 00117217400     Page: 111      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 14 of 33

ADD–14

Case: 17-1711     Document: 00117217400     Page: 112      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 15 of 33

ADD–15

Case: 17-1711     Document: 00117217400     Page: 113      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 16 of 33

ADD–16

Case: 17-1711     Document: 00117217400     Page: 114      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 17 of 33

ADD–17

Case: 17-1711     Document: 00117217400     Page: 115      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 18 of 33

ADD–18

Case: 17-1711     Document: 00117217400     Page: 116      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 19 of 33

ADD–19

Case: 17-1711     Document: 00117217400     Page: 117      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 20 of 33

ADD–20

Case: 17-1711     Document: 00117217400     Page: 118      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 21 of 33

ADD–21

Case: 17-1711     Document: 00117217400     Page: 119      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 22 of 33

ADD–22

Case: 17-1711     Document: 00117217400     Page: 120      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 23 of 33

ADD–23

Case: 17-1711     Document: 00117217400     Page: 121      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 24 of 33

ADD–24

Case: 17-1711     Document: 00117217400     Page: 122      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 25 of 33

ADD–25

Case: 17-1711     Document: 00117217400     Page: 123      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 26 of 33

ADD–26

Case: 17-1711     Document: 00117217400     Page: 124      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 27 of 33

ADD–27

Case: 17-1711     Document: 00117217400     Page: 125      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 28 of 33

ADD–28

Case: 17-1711     Document: 00117217400     Page: 126      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 29 of 33

ADD–29

Case: 17-1711     Document: 00117217400     Page: 127      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 30 of 33

ADD–30

Case: 17-1711     Document: 00117217400     Page: 128      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 31 of 33

ADD–31

Case: 17-1711     Document: 00117217400     Page: 129      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 32 of 33

ADD–32

Case: 17-1711     Document: 00117217400     Page: 130      Date Filed: 11/02/2017      Entry ID: 6129475



Case 1:15-cv-13825-WGY   Document 158   Filed 03/30/17   Page 33 of 33

ADD–33

Case: 17-1711     Document: 00117217400     Page: 131      Date Filed: 11/02/2017      Entry ID: 6129475



UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

 
____________________________________  
        ) 
JOHN BROTHERSTON and JOAN GLANCY,  ) 
individually and as representatives ) 
of a class of similarly situated  ) 
persons, and on behalf of the   ) 
Putnam Retirement Plan,    ) 
        ) 
    Plaintiffs,   ) 
        ) 
 v.       )     CIVIL ACTION 
        )     NO. 15-13825-WGY 
PUTNAM INVESTMENTS, LLC,     ) 
PUTNAM INVESTMENT MANAGEMENT, LLC,  ) 
PUNTNAM INVESTOR SERVICES, INC.,  ) 
the PUTNAM BENEFITS INVESTMENT  ) 
COMMITTEE, the PUTNAM BENEFITS  ) 
OVERSIGHT COMMITTEE, and ROBERT  ) 
REYNOLDS,       ) 
        ) 
    Defendants.   ) 
____________________________________) 
 
 

YOUNG, D.J.             June 19, 2017 

FINDINGS OF FACT, RULINGS OF LAW, & ORDER 

I. INTRODUCTION 

On November 13, 2015, John Brotherston (“Brotherston”) and 

Joan Glancy (“Glancy”), individually and on behalf of a class of 

similarly situated persons and the Putnam Retirement Plan 

(“Plan”) (collectively, the “Plaintiffs”), brought this class 

action under section 502(a) of the Employee Retirement Income 

Security Act of 1974 (“ERISA”), codified as amended at 29 U.S.C. 

§§ 1001–1461, against the Plan’s fiduciaries: Putnam 
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Investments, LLC, Putnam Investment Management, LLC, Putnam 

Investor Services, Inc., the Putnam Benefits Investment 

Committee, the Putnam Benefits Oversight Committee, and Putnam’s 

Chief Executive Officer Robert Reynolds (collectively, the 

“Defendants”), for breach of the fiduciary duties of loyalty and 

prudence in violation of 29 U.S.C. § 1104(a)(1)(A)–(B) (count 

I), prohibited transactions with a party in interest in 

violation of 29 U.S.C. § 1106(a)(1) (count II), prohibited 

transactions with a fiduciary in violation of 29 U.S.C. 

§ 1106(b) (count III), failure to monitor in violation of 29 

U.S.C. § 1109(a) (count IV), and other equitable relief based on 

ill-gotten proceeds under 29 U.S.C. § 1132(a)(3) (count V).  

Second Am. Compl. (“SAC”) ¶¶ 117-48, ECF No. 73. 

Following a case stated hearing1 on March 30, 2017, this 

Court entered judgment for the Defendants on counts II and III.  

Order, ECF No. 158.  A bench trial on the remaining counts 

commenced before this Court on April 7, 2017.  Upon the 

conclusion of the Plaintiffs’ final witness, the Defendants 

moved for judgment on partial findings pursuant to Rule 52(c) of 

                                                           
1 The case stated procedure allows the Court to render a 

judgment based on a largely undisputed record in cases where 
there are minimal factual disputes.  In its review of the 
record, “[t]he [C]ourt is . . . entitled to ‘engage in a certain 
amount of factfinding, including the drawing of inferences.’”  
TLT Constr. Corp. v. RI, Inc., 484 F.3d 130, 135 n.6 (1st Cir. 
2007) (quoting United Paperworkers Int’l Union Local 14 v. 
International Paper Co., 64 F.3d 28, 31 (1st Cir. 1995)). 
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the Federal Rules of Civil Procedure.  Defs.’ Mot. J. Partial 

Findings Fed. R. Civ. P. 52(c), ECF No. 167.  The parties 

briefed the issues.  Pls.’ Mem. Opp’n Defs.’ Mot. J. Partial 

Findings Fed. R. Civ. P. 52(c) (“Pls.’ Opp’n”), ECF No. 189; 

Mem. Supp. Defs.’ Mot. J. Partial Findings Fed. R. Civ. P. 52(c) 

(“Defs.’ Mem.”), ECF No. 168; Defs.’ Suppl. Br. Supp. Mot. J. 

Partial Findings Fed. R. Civ. P. 52(c) (“Defs.’ Suppl. Br.”), 

ECF No. 190.  Having heard oral argument on the Defendants’ 

motion, this Court now makes the following findings of fact and 

rulings of law. 

II. THE LEGAL FRAMEWORK 

A. Judgment on Partial Findings 

A Rule 52(c) motion for judgment on partial findings is the 

analogue of a Rule 50(c) motion for directed verdict in a jury 

trial.2  See Federal Ins. Co. v. HPSC, Inc., 480 F.3d 26, 32 (1st 

Cir. 2007); Northeast Drilling, Inc. v. Inner Space Servs., 

Inc., 243 F.3d 25, 37 (1st Cir. 2001) (characterizing 

                                                           
2 Federal Rule of Civil Procedure 52(c) provides in relevant 

part: 
If a party has been fully heard on an issue during a 
nonjury trial and the court finds against the party on that 
issue, the court may enter judgment against the party on a 
claim or defense that, under the controlling law, can be 
maintained or defeated only with a favorable finding on 
that issue . . . . A judgment on partial findings must be 
supported by findings of fact and conclusions of law as 
required by Rule 52(a). 

Fed. R. Civ. P. 52(c). 
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defendant’s motion for judgment after plaintiff rested at bench 

trial as a motion for judgment on partial findings, rather than 

as a motion for judgment as a matter of law under Rule 50(c)).  

A court should enter a judgment under Rule 52(c) only “[w]hen a 

party has finished presenting evidence and that evidence is 

deemed . . . insufficient to sustain the party’s position.”  

Morales Feliciano v. Rullan, 378 F.3d 42, 59 (1st Cir. 2004); 

see also Halpin v. Atkinson-Kiewit, J.V., 894 F. Supp. 486, 494 

(D. Mass. 1995) (Collings, M.J.) (“Rule 52(c) plainly permits 

the court to decline to render any judgment until the close of 

all the evidence.”). 

This rule promotes efficiency.  If a party bearing the 

burden of proof fails to persuade the court once it has been 

fully heard on a crucial issue, the court need not forge ahead 

to finish the case, but may make its findings on that issue 

against the party and thus dispose of the case.  While this 

makes eminent sense, it places the court in the somewhat awkward 

position of making factual findings absent a complete 

evidentiary record developed by the contending parties. 

B. The Substantive Legal Framework 

This is an equitable action to charge a group of trustees.  

Like its closest analogue –- an action at law to recover for a 

statutory tort –- it requires proof of three matters, viz.: 1) a 

Case 1:15-cv-13825-WGY   Document 202   Filed 06/19/17   Page 4 of 35

ADD–37

Case: 17-1711     Document: 00117217400     Page: 135      Date Filed: 11/02/2017      Entry ID: 6129475



[5] 
 

violation of a statutory duty, 2) loss causation, and 

3) damages.3  The Court considers these issues in turn. 

                                                           
3 This parallelism and the extraordinary money damages 

sought by the Plaintiffs’ counsel on behalf of the class leads 
one to wonder why they did not demand a jury in this case where 
they assert a plan-wide ERISA fiduciary breach claim for money 
damages.  See Great-West Life & Annuity Ins. Co. v. Knudson, 534 
U.S. 204, 210 (2002).  After all, this is precisely what the 
defense bar fears.  See, e.g., James P. Baker, The Jury Trial, 
the Magna Carta, and ERISA, 22 Benefits L.J. 1, 6 (2009). 

As will be seen, however, this action to charge the 
trustees historically sounds in equity and has significant 
differences from the usual statutory tort claim.  The most 
thorough scholarship confirms that no constitutional right to a 
jury trial attaches under the Seventh Amendment.  See Note, The 
Right to Jury Trial in Enforcement Actions Under Section 
502(a)(1)(B) of ERISA, 96 Harv. L. Rev. 737, 750-56 (1983); see 
also Denise Drake Clemow & Lisa Hund Lattan, ERISA Section 510 
Claims: No Right to a Jury Trial Can be Found, 73 Neb. L. Rev. 
756, 774-78 (1994); David M. Cook & Karen M. Wahle, Procedural 
Aspects of Litigating ERISA Claims 53-56 (2000). 

It need not be this way, of course.  Congress could 
certainly extend the citizens’ rights to the adjudication of 
this action.  Indeed, while Congress may not -- though it 
frequently does -- constrict the reach of the Seventh Amendment, 
it possesses the undoubted power to extend adjudication by the 
American jury beyond that Amendment’s historical reach. 

An instructive example is found in legislative proposals 
seeking to restore to litigants the right to have access to the 
federal courts and, whenever appropriate, to adjudication by 
jury in Securities Exchange Commission proceedings.  Both the 
Due Process Restoration Act, H.R. 3798, 114th Cong. (2015), and 
the Financial CHOICE Act, H.R. 10, 115th Cong. (2017), seek to 
provide a mandatory right of removal to federal court to certain 
respondents in administrative proceedings.  See Joseph A. 
Grundfest, Fair or Foul? SEC Administrative Proceedings and 
Prospects for Reform Through Removal Legislation, 85 Fordham L. 
Rev. 1143, 1149-50 (2016); see also Securities Exch. Comm’n. v. 
EagleEye Asset Mgmt., 975 F. Supp. 2d 151, 155 (D. Mass. 2013).  
While an excellent argument can be made in the SEC context that 
the Seventh Amendment guarantees such access whenever fines and 
monetary damages (i.e., legal remedies) are sought to be 
exacted, see Suja A. Thomas, The Missing American Jury: 
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1. Statutory Duties Under ERISA 

a. Duty of Loyalty 

Under ERISA, retirement plan trustees are fiduciaries who 

owe a duty of loyalty to plan participants.  29 U.S.C. 

§ 1104(a)(1)(A); Bunch v. W.R. Grace & Co. (Bunch I), 532 F. 

Supp. 2d 283, 288 (D. Mass. 2008) (“ERISA fiduciaries owe 

participants duties of prudence and loyalty.” (citing Moench v. 

Robertson, 62 F.3d 553, 561 (3d Cir. 1995)), aff’d, 555 F.3d 1 

(1st Cir. 2009).  The duty of loyalty requires fiduciaries to 

administer the plan “solely in the interest of the [plan] 

participants and beneficiaries” and “for the exclusive purpose” 

of providing them with benefits.  Bunch I, 532 F. Supp. 2d at 

291-92; see also Pegram v. Herdrich, 530 U.S. 211, 224 (2000); 

Vander Luitgaren v. Sun Life Assurance Co. of Can., 765 F.3d 59, 

65 (1st Cir. 2014); Glass Dimensions, Inc. ex rel. Glass 

                                                           
Restoring the Fundamental Constitutional Role of the Criminal, 
Civil, and Grand Juries 169-72 (2016), the point here is that 
the Congress can at will extend this aspect of direct popular 
democracy.  Indeed, that the SEC would be reticent to submit 
itself to the judgment of the very people on whose behalf it 
purports to be regulating is especially disquieting.  See 
generally Gretchen Morgenson, In S.E.C.’s Streamlined Court, 
Penalty Exerts a Lasting Grip, NY Times (May 4, 2017), 
https://www.nytimes.com/2017/05/04/business/sec-internal-
court.html?_r=0.  But see Stephen Hall, The Shameless Wall 
Street Double Standard, Law360 (June 12, 2017), 
https://www.law360.com/articles/930747 (“[T]here is a double 
standard at work when industry clamors for access to the federal 
courts while denying that very same right to their customers and 
relegating them to arbitration.”). 
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Dimensions, Inc. Profit Sharing Plan & Tr. v. State St. Bank & 

Tr. Co., 931 F. Supp. 2d 296, 304–05 (D. Mass. 2013) (Tauro, 

J.); Alves v. Harvard Pilgrim Health Care, Inc., 204 F. Supp. 2d 

198, 214 (D. Mass. 2002) (Saris, J.), aff’d, 316 F.3d 290 (1st 

Cir. 2003). 

It is well-established that under ERISA, “a fiduciary does 

not breach its duty of loyalty solely by conducting other 

activities that relate to or impact the Plan.”  Bunch I, 532 F. 

Supp. 2d at 291 (citing Hughes Aircraft Co. v. Stanley Jacobson, 

525 U.S. 432, 443–46 (1999)).  Accordingly, identifying a 

potential conflict of interest alone is not sufficient to 

establish a breach of the duty of loyalty.  See Pegram, 530 U.S. 

at 225 (2000) (“Under ERISA, . . . a fiduciary may have 

financial interests adverse to beneficiaries.”); DiFelice v. 

U.S. Airways, Inc., 497 F.3d 410, 421 (4th Cir. 2007).  Nor is 

it sufficient merely to point to a defendant’s self-dealing, 

such as the investment of plan assets in their own mutual funds.  

See Dupree v. Prudential Ins. Co. of Am., No. 99-8337, 2007 WL 

2263892, at *45 (S.D. Fla. Aug. 10, 2007) (“Simply because [the 

plan sponsor] followed such a practice . . . does not give rise 

to an inference of disloyalty, especially where these practices 

are universal among plans of the financial services industry.”).  

In fact, the Department of Labor explicitly allows, and courts 

have upheld, financial services institutions’ practice of 
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offering their own investment products to their own sponsored 

plans.  See, e.g., Hecker v. Deere & Co., 556 F.3d 575, 586 (7th 

Cir. 2009) (finding “no statute or regulation prohibiting a 

fiduciary from selecting funds from one management company”); 

Participant Directed Individual Account Plans, 56 Fed. Reg. 

10,724, 10,730 (Mar. 13, 1991) (to be codified at 29 C.F.R. pt. 

2550) (noting that it would be “contrary to normal business 

practice for a company whose business is financial management to 

seek financial management services from a competitor”). 

In order to prevail on a claim for breach of the duty of 

loyalty, the Plaintiffs must show by a preponderance of the 

evidence that the Defendants, while wearing their ERISA 

fiduciary hats, failed to “‘discharge [their] duty with respect 

to the plan solely in the interest of the participants and 

beneficiaries and for the exclusive purpose of providing 

benefits to participants and their beneficiaries.’”  Bunch I, 

532 F. Supp. 2d at 291 (quoting 29 U.S.C. § 1104(a)(1)(A)).  In 

making this inquiry, courts take into consideration “the 

totality of the circumstances.”  See Bunch v. W.R. Grace & Co. 

(Bunch II), 555 F.3d 1, 7 (1st Cir. 2009) (citing DiFelice, 497 

F.3d at 418; Keach v. U.S. Tr. Co., 419 F.3d 626, 636-37 (7th 

Cir. 2005)); Kenney v. State St. Corp., No. 09–10750–DJC, 2011 

WL 4344452, at *3 (D. Mass. Sept. 15, 2011) (Casper, J.).  
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The “Exclusive Benefit Rule” of section 1104(a)(1)(A) is 

rooted in the trust law duty of loyalty.  Peter J. Wiedenbeck, 

ERISA in the Courts 155 (2008).  The trust law duty of loyalty, 

however, is governed by an objective test, Restatement (Second) 

of Trusts § 170, whereas courts have held that “the Exclusive 

Benefit Rule looks to the fiduciary’s subjective motivation in 

determining whether the fiduciary is in compliance with the 

rule,” A.F. v. Providence Health Plan, 173 F. Supp. 3d 1061, 

1073 (D. Or. 2016) (citing Wiedenbeck, supra, at 156); see also 

Varity Corp. v. Howe, 516 U.S. 489, 506 (1996); Perez v. First 

Bankers Tr. Servs., Inc., 210 F. Supp. 3d 518, 534 (S.D.N.Y. 

2016) (“[T]he duty of loyalty is grounded in the motivation 

driving a fiduciary’s conduct, and liability will not lie where 

a fiduciary’s decisions were motivated by what is best for the 

[plan], even if those decisions also incidentally benefit the 

fiduciary.”); Degnan v. Publicker Indus., Inc., 42 F. Supp. 2d 

113, 120 (D. Mass. 1999) (Garrity, J.).  

The Plaintiffs’ burden, therefore, is to point to the 

Defendants’ motivation behind specific disloyal conduct.  In re 

McKesson HBOC, Inc. ERISA Litig., 391 F. Supp. 2d 812, 834-35 

(N.D. Cal. 2005) (“[T]he duty of loyalty requires fiduciaries to 

refrain from actual disloyal conduct, not simply running the 

risk that such behavior will occur.”).  Examples of disloyal 

conduct might include “mislead[ing] plan participants about the 
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operation of a plan,” Adamczyk v. Lever Bros. Co., Div. of 

Conopco, 991 F. Supp. 931, 939 (N.D. Ill. 1997), or “receiv[ing] 

commissions from insurance companies,” Patelco Credit Union v. 

Sahni, 262 F.3d 897, 911 (9th Cir. 2001). 

b. Duty of Prudence 

ERISA fiduciaries also owe participants a duty of prudence, 

according to which they must “act with the care, skill, 

prudence, and diligence under the circumstances then prevailing 

that a prudent man acting in a like capacity and familiar with 

such matters would use.”  29 U.S.C. § 1104(a)(1)(B); see also 

Tibble v. Edison Int’l, 135 S. Ct. 1823, 1828 (2005) (“[A] 

trustee has a continuing duty to monitor trust investments and 

remove imprudent ones.”); Bunch II, 555 F.3d at 7; Beddall v. 

State St. Bank & Tr. Co., 137 F.3d 12, 18 (1st Cir. 1998). 

A prudent fiduciary need not, however, follow a uniform 

checklist.  See Tatum v. RJR Pension Inv. Comm., 761 F.3d 346, 

358 (4th Cir. 2014).  Instead, a variety of actions can support 

a finding that a fiduciary acted with prudence.  Id.  In 

general, “ERISA requires fiduciaries to employ ‘appropriate 

methods to investigate the merits of the investment and to 

structure the investment’ as well as to ‘engage[] in a reasoned 

decision[-]making process, consistent with that of a ‘prudent 

man acting in [a] like capacity.’”  Id. (quoting DiFelice, 497 

F.3d at 420).  “[T]he test of prudence . . . is one of conduct, 
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and not a test of the result of performance of the investment.”  

Bunch II, 555 F.3d at 7; see also Donovan v. Cunningham, 716 

F.2d 1455, 1467 (5th Cir. 1983).  A breach of the duty of 

prudence, therefore, “cannot be measured in hindsight.”  

DiFelice, 497 F.3d at 424; see also Roth v. Sawyer–Cleator 

Lumber Co., 16 F.3d 915, 917–18 (8th Cir. 1994) (“[T]he prudent 

person standard is . . . a test of how the fiduciary acted 

viewed from the perspective of the time of the [challenged] 

decision rather than from the vantage point of hindsight.” 

(alteration in original) (quoting Katsaros v. Cody, 744 F.2d 

270, 279 (2d Cir. 1984)) (internal quotation marks omitted)).  

Rather, the appropriate test is whether the fiduciary behaved 

like “a prudent investor [would have behaved] under similar 

circumstances,” Hecker, 556 F.3d at 586, given “the totality of 

the circumstances involved in the particular transaction,” Bunch 

I, 532 F. Supp. 2d at 288.  The crucial question is whether the 

defendants “took into account all relevant information in 

performing [their] fiduciary duty under ERISA.”  Id.  

Importantly, ERISA does not require a fiduciary to maximize the 

value of investments or “follow a detailed step by step process 
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to analyze investment options.”  Id. at 287 (citing Roth, 16 

F.3d at 917–18).4 

2. Loss Causation 

ERISA requires plaintiffs to prove losses to the plan for 

any breach of fiduciary duty claim.  Evans v. Akers, 534 F.3d 

65, 74 (1st Cir. 2008) (“ERISA § 409 . . . requires fiduciaries 

who breach their duties ‘to make good to such plan the losses to 

the plan resulting from such breach.’” (citing 29 U.S.C. §§ 

1109(a), 1132(a)(2))).  Section 1109(a) provides that “[a]ny 

person who is a fiduciary with respect to a plan who breaches 

any of the responsibilities, obligations, or duties imposed upon 

fiduciaries by this subchapter shall be personally liable to 

make good to such plan any losses to the plan resulting from 

each such breach.”  29 U.S.C. § 1109(a).  Section 1132(a)(3) 

further allows the Court to award “other appropriate equitable 

relief” for ERISA violations.  29 U.S.C. § 1132(a)(3). 

Courts have consistently ruled that plaintiffs bear the 

burden of persuasion to establish loss to the plan as a result 

                                                           
4 Because the Plaintiffs have consistently framed the 

failure to monitor as a theory of breach of fiduciary duty, this 
Court treats the duty to monitor claim (count IV) as subsumed 
within count I.  Indeed, courts have consistently held that 
failure to monitor claims are dependent upon breach of fiduciary 
duty claims.  See, e.g., Krueger v. Ameriprise Fin., Inc., No. 
11–cv–02781 (SRN/JSM), 2012 WL 5873825, at *18 (D. Minn. Nov. 
20, 2012) (“[T]here can be no liability for failure to monitor 
without an underlying breach of fiduciary duty.”). 
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of the breach.  Circuits split, however, on whether this burden 

shifts upon a plaintiff’s prima facie showing.  The Fourth, 

Fifth, and Eighth Circuits, applying trust law principles, have 

held that the fiduciary bears the burden of disproving loss 

causation once a plaintiff shows breach of a fiduciary duty.  

Tatum, 761 F.3d at 363 (4th Cir. 2014); McDonald v. Provident 

Indem. Life Ins. Co., 60 F.3d 234, 237 (5th Cir. 1995); Martin 

v. Fellen, 965 F.2d 660, 671 (8th Cir. 1992).  In contrast, the 

Second, Sixth, Ninth, Tenth, and Eleventh Circuits have all 

refused to adopt burden shifting in ERISA breach of fiduciary 

duty claims.  Pioneer Centres Holding Co. Emp. Stock Ownership 

Plan & Tr. v. Alerus Fin., N.A., No. 15-1227, 2017 WL 2415949, 

at *10 (10th Cir. June 5, 2017); Silverman v. Mutual Benefit 

Life Ins. Co., 138 F.3d 98, 104 (2d Cir. 1998); Wright v. Oregon 

Metallurgical Corp., 360 F.3d 1090, 1099 (9th Cir. 2004); Kuper 

v. Iovenko, 66 F.3d 1447, 1459–60 (6th Cir. 1995), abrogated on 

other grounds by Fifth Third Bancorp v. Dudenhoeffer, 134 S. Ct. 

2459 (2014); Willett v. Blue Cross & Blue Shield of Ala., 953 

F.2d 1335, 1343–44 (11th Cir. 1992).  The First Circuit has not 

yet addressed this issue. 

3. Damages 

Because this is an equitable action to charge the trustees, 

the Plaintiffs need only to prove the aggregate loss to the 

Plan.  See Cal. Ironworkers Field Pension Tr. v. Loomis Sayles & 
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Co., 259 F.3d 1036, 1047 (9th Cir. 2001) (“[A] fiduciary is 

liable for the total aggregate loss of all breaches of trust and 

may reduce liability for the net loss of multiple breaches only 

when such multiple breaches are so related that they do not 

constitute separate and distinct breaches.” (citing Restatement 

(Third) of Trusts § 213)).  Conceptually at least, with 

liability established, there would be no problem with requiring 

the Defendants to sort out damages to each class member, 

potentially off-setting any voluntary contributions or other 

payments the class member received from the Defendants.  See In 

re Nexium (Esomeprazole) Antitrust Litig., 309 F.R.D. 107, 135 

(D. Mass. 2015) (“[Had] liability been established, my idea was 

to shift to the Defendants the burden of going forward with 

evidence of lack of injury to particular class members, while 

leaving the [] Plaintiffs with the ultimate burden of persuasion 

as to the damages suffered by particular claimants.”), aff’d, 

842 F.3d 34 (1st Cir. 2016); see also Evans, 534 F.3d at 74 

(“‘[T]here is nothing in ERISA to suggest that a benefit must be 

a liquidated amount in order to be recoverable.’” (quoting 

Harzewski v. Guidant Corp., 489 F.3d 799, 807 (7th Cir. 2007))). 

III. FINDINGS OF FACT 

A. The Putnam Retirement Plan 

Putnam Investments, LLC (“Putnam”) is an asset management 

company located in Boston, Massachusetts, and the sponsor of the 
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Plan, a 401(k) profit-sharing retirement plan.  Parties’ Joint 

Pretrial Mem., Ex. 1, Stipulated Facts ¶¶ 1-2, ECF 145-1.  The 

Plan covers eligible current and former employees of Putnam, its 

directly and indirectly wholly-owned domestic subsidiaries, and 

PanAgora Asset Management, Inc. (“PanAgora”).  Id. ¶ 4.  From 

November 13, 2009, to the present (“Relevant Period”), Putnam 

has managed the Plan through three committees: the Putnam 

Benefits Investment Committee (“PBIC”), which is responsible for 

selecting, monitoring, and removing the Plan’s investments; the 

Putnam Benefits Administration Committee (“PBAC”), which is 

responsible for the administration of the Plan; and the Putnam 

Benefits Oversight Committee (“PBOC”), which oversees PBIC and 

PBAC.  Id. ¶ 9.  All three committees are fiduciaries of the 

Plan.  Id. 

The Plan’s governing documents provide that the available 

investments under the Plan include, among other options, “any 

publicly offered, open-end mutual fund (other than tax-exempt 

funds) that are generally made available to employer-sponsored 

retirement plans and under written or managed by Putnam 

Investments or one of its affiliates.”  Id. ¶ 23. 

From the beginning of the class period through January 31, 

2016, all of the designated investment options available under 
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the Plan’s investment menu were affiliated with Putnam.5  Id. 

¶ 28.  With the exception of certain categories of funds, i.e., 

close-end mutual funds, hedge funds, and tax-exempt funds, all 

Putnam open-end mutual funds were added to the Plan lineup upon 

launch, as required by the Plan Document.  4/12/17 Trial Tr. 

33:1-12;6 Trial Ex. 1, Putnam Retirement Plan Document 19.  Up 

until early 2016, non-affiliated investments were offered 

exclusively through the Plan’s self-directed brokerage account 

option (“SDBA”).7  Stipulated Facts ¶ 28.  Starting on February 

1, 2016, the Plan’s investment menu included six BNY Mellon 

collective investment trusts (“CITs”).  Id. ¶ 30. 

B. Plan Monitoring 

PBIC, the Plan’s named fiduciary, meets on a regular basis 

to monitor the Plan’s investment options.  4/7/17 Trial Tr. 

                                                           
5 Brotherston has been invested in thirty-five of the Plan’s 

available investments throughout the Relevant Period.  
Stipulated Facts ¶¶ 16-17.  Before leaving the Plan around March 
of 2010, Glancy was invested in approximately fourteen of the 
Plan’s available investments.  Id. ¶¶ 18-19. 
 

6 The trial transcript spans multiple docket entries labeled 
ECF Nos. 172 through 185.  The transcript for each day is 
divided into multiple files.  For the sake of simplicity, this 
Court cites to the daily, continuously paginated transcripts and 
omits references to specific ECF numbers. 
 

7 Since 2008, the Plan has offered participants the 
opportunity to invest in a self-directed brokerage account.  
Stipulated Facts ¶¶ 31-32.  Approximately two percent of the 
Plan’s assets were invested in the SDBA option during the class 
period.  Id. ¶ 34. 
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67:3-21; Trial Ex. 10, PBIC Charter 1-2.  The committee is 

composed of an evolving group of senior level employees from 

different Putnam groups, including equity, fixed income, risk or 

investment products, defined contribution, treasury/finance, 

human resources, and marketing communications.  4/11/17 Trial 

Tr. 25:3-15; Trial Ex. 546, PBIC Membership Demonstrative 2.  In 

recruiting new members for the committee, the role was 

advertised as not “requir[ing] a lot of ‘heavy lifting.’”  Trial 

Ex. 549, Apr. 20, 2010 E-mail from Donald Mullen to Kelly 

Marshall.  Each member of PBIC was considered an expert in their 

area, and was expected to share that expertise in the discharge 

of the committee’s duty.  4/11/17 Trial Tr. 94:12-22. 

For a period of time, PBIC reviewed reports compiled by the 

Advised Asset Group (“AAG Reports”), a subsidiary of Great-West.  

4/7/17 Trial Tr. 101:15-102:20.  The AAG Reports showed that a 

number of Putnam funds were given “fail” ratings.  Trial Ex. 32, 

March 2010 AAG Report 5-6.  After internal discussions, PBIC 

determined that the AAG Reports did not provide an accurate 

indication of fund performance.  4/11/17 Trial Tr. 139:16-140:5.  

Nevertheless, Putnam recommended the AAG Reports as a source of 

investment advice to Plan participants on their account 

statements.  4/18/17 Trial Tr. 16:11-18. 

The Plan maintains a number of Qualified Default Investment 

Alternative (“QDIA”) funds, also known as the Retirement Ready 
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Funds, which are default elections for participants who do not 

actively make fund selections from the Plan lineup.  Trial Ex. 

113, Sept. 17, 2013 PBIC Meeting Minutes 1.  PBIC regularly 

reviews the QDIA funds for risk-adjusted returns, costs, asset 

allocation, and performance as compared to competitors.  4/13/17 

Trial Tr. 78:25-79:4; see Trial Ex. 91, Aug. 14, 2012 PBIC 

Meeting Minutes 1.  It is undisputed that PBIC followed a 

prudent process in reviewing and monitoring the QDIA funds.  

4/18/17 Trial Tr. 119:18-23. 

Around 2014, PBIC began exploring the idea of adding a 

“core lineup” of passive index funds into the Plan.  Trial Ex. 

135, Dec. 19, 2014 PBIC Meeting Minutes 2.  These Designated 

Investment Alternatives (“DIA”) would be presented to 

participants as the building blocks of a diversified portfolio.  

4/13/17 Trial Tr. 13:11-17.  Because Putnam did not offer these 

products, PBIC considered various low cost index ETFs available 

in the SDBA, funds managed by PanAgora, and other third party 

products.  Trial Ex. 147, July 8, 2015 PBIC Meeting Minutes 2-3.  

After carefully considering the appropriate asset class lineup 

and the different fund options, incorporating input from 

Putnam’s investment professionals, and reviewing various 

performance metrics, PBIC voted to offer six BNY Mellon CITs.  

Trial Ex. 462, Sept. 3, 2015 PBIC Meeting Minutes 5-7; Trial Ex. 

291, Sept. 2015 Index Options Presentation. 
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In contrast to the review process applied to the QDIA and 

DIA funds, PBIC appeared to rely entirely on the expertise of 

the investment division to determine whether a fund was failing 

and needed to be shut down.  4/11/17 Trial Tr. 43:24-44:7, 

44:23-25.  As a result, PBIC did not seem to have independent 

standards or criteria for monitoring the Plan investments.  

Trial Ex. 31, May 26, 2010 PBIC Meeting Minutes 1 (“It is 

uncertain what would be enough for Putnam to remove one of its 

own funds from the Putnam Retirement Plan line up.”); Trial Ex. 

21, Aug. 28, 2009 PBIC Meeting Minutes 2 (“[T]arget date funds 

are sold as a group so it is not clear what to do if one 

fails.”).  In fact, PBIC never once removed a fund from the Plan 

lineup.8  4/11/17 Trial Tr. 44:8-15.  Perhaps most importantly, 

there seems not to have been separate discussion within the 

investment division as to whether a particular fund was 

appropriate for the Plan.9  4/14/17 Trial Tr. 90:6-9, 101:11-17. 

                                                           
8 A fund was removed from the Plan lineup only if merged or 

closed, a decision made entirely by professionals in the 
investment division.  4/14/17 Trial Tr. 72:15-73:6.  With 
respect to one particular underperforming fund, the Putnam 
Voyager Fund, Putnam’s investment professionals closely 
monitored the performance of the fund, made changes directed 
toward improving performance, and ultimately replaced the 
portfolio manager.  Id. at 76:4-13. 
 

9 This arrangement contrasts with Putnam’s recommendation to 
other plan sponsors.  In its own published advisory material, 
Putnam strongly recommended that other plan sponsors adopt 
Investment Policy Statements (“IPS”), which document qualitative 
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IV. RULINGS OF LAW 

A. Duty of Loyalty 

The Plaintiffs argue that the Defendants violated the duty 

of loyalty by “stuffing the Plan’s investment lineup with all of 

Putnam’s publicly-offered mutual funds, as well as other Putnam 

affiliated investments, without regard to their expenses, track 

record, or other objective criteria.”  Pls.’ Trial Br. 7, ECF 

164; SAC ¶¶ 119-120.  In response, the Defendants contend that 

they “did not exploit the Plan to serve [their own] interests, 

but rather, voluntarily took actions that cost [Putnam] 

considerable money and significantly dwarf[ed] any revenue 

received from the Plan.”10  Defs.’ Mem. 5.  In particular, the 

                                                           
and quantitative criteria for monitoring and removing funds from 
401(k) plans.  Trial Ex. 23, Putnam 401(k) Investment Policy 
Statement Checklist and Sample 6; Trial Ex. 15, Fiduciary 
Planning Guide 22-23 (“Having an IPS is a hallmark of an active, 
engaged fiduciary.”).  An earlier version of PBIC’s Charter, the 
committee’s governing document, listed “[a]pprove, review 
annually, and monitor compliance with ‘Statements of Investment 
Policy’” under “Duties & Responsibilities.”  Trial Ex. 10, PBIC 
Charter 1.  After discussion between various members of PBIC and 
the Legal Department, the committee concluded that a written IPS 
would be redundant, given the investment division’s procedures 
for monitoring the performance of its funds.  4/7/17 Trial Tr. 
85:8-11.  The Legal Department also expressed concern about 
being able to follow an IPS.  Trial Ex. 51, May 11, 2011 E-mail 
from Pamela Fleming to Donald Mullen.  PBIC’s Charter was 
amended to remove the language discussing an IPS in January 
2012.  Trial Ex. 72, PBIC Amended Charter 1. 
 

10 For instance, Putnam provided a number of additional 
services to Plan participants, including ongoing education about 
retirement planning and the various investment options available 
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Defendants point to discretionary contributions made to the 

Plan, totaling more than $40,000,000 during the class period, as 

well as a series of administrative expenses and services that 

the Defendants paid to the Plan and Plan participants.11  Id. 

Although these practices do not eliminate the Defendants’ 

ability to breach the duty of loyalty, the Plaintiffs have 

failed to point to specific circumstances in which the 

Defendants have actually put their own interests ahead of the 

interests of Plan participants.  The Plaintiffs’ duty of loyalty 

claims are reduced almost exclusively to identifying instances 

of self-dealing.  Pls.’ Opp’n 4-6; Pls.’ Trial Br. 7; SAC 

¶¶ 119-120.  As discussed above, however, pointing to self-

dealing alone is insufficient for the Plaintiffs to meet their 

                                                           
in the Plan.  See generally Trial Ex. 336, Preparing for the 
Unpredictable: The Benefits of Diversification (explaining 
importance of diversification in investment planning).  Putnam 
also created the Lifetime Income Analysis Tool, which helps 
participants plan for retirement by modeling different 
retirement date scenarios.  Trial Ex. 467, The Putnam Retirement 
Plan 4.  Furthermore, Putnam hired Hewitt Associates, a human 
resource consulting firm, to redesign the Plan to encourage more 
participation, yielding an approximately ninety percent 
participation rate.  4/12/17 Trial Tr. 37:2-11.  Putnam also 
paid all of the Plan’s recordkeeping expenses.  Stipulated Facts 
¶ 37.  This approach resulted in significant investment gains 
for Plan participants, including Brotherston and Glancy, who 
both kept their retirement savings in the Putnam 401(k) plan 
after leaving the company.  4/18/17 Trial Tr. 24:14-17, 67:8-14. 
 

11 With respect to the class representatives, Putnam made 
voluntary contributions of $854,000 to Glancy, 4/18/17 Trial Tr. 
61:17-19, and $315,000 to Brotherston, id. at 26:20-22. 
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burden of persuasion to show by a preponderance of the evidence 

a breach of the fiduciary duty of loyalty, particularly where 

the practices are common within the industry.  See Dupree, 2007 

WL 2263892, at *45; In re McKesson HBOC, Inc. ERISA Litig., 391 

F. Supp. 2d at 834-35.  Evaluating the totality of the 

circumstances, the Court holds that the Defendants have not 

breached the duty of loyalty owed to the Plaintiffs’ class. 

B. Duty of Prudence  

The Plaintiffs argue that the Defendants violated their 

fiduciary duty of prudence by failing to implement or follow a 

prudent objective process for investigating and monitoring the 

individual merits of each of the Plan’s investments in terms of 

costs, redundancy, or performance.  Pls.’ Opp’n 8.  In support, 

the Plaintiffs point to PBIC’s failure to remove funds from the 

Plan that had repeatedly received “fail” designations in AAG 

Reports.  Id. at 5, 9.  The AAG Reports alone, however, are 

insufficient to carry the Plaintiff’s burden of persuasion with 

respect to the claim of breach.  See, e.g., 4/14/17 Trial Tr. 

70:5-71:2 (testimony of Mr. Lenhardt that AAG reports are 

“superficial and incomplete”); 4/13/17 Trial Tr. 5:5-15 

(testimony of Mr. Goodfellow that the “investment professionals 

on the committee . . . didn’t think the [AAG Report] analytics 

were very useful and that the organization had better 

analytics”); 4/11/17 Trial Tr. 37:4-11 (testimony of Mr. Mullen 
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that “[a]s we looked into the AAG documents and we shared it 

with members of our investment professionals, we really 

determined that it was a flawed methodology”).12 

The Defendants counter that they fulfilled their fiduciary 

obligations by having Putnam’s Investment Division, some senior 

members of which sat on PBIC, monitor the performance of 

Putnam’s mutual funds, including those in which the Plan is 

invested.  Defs.’ Mem. 7.  The record reflects the Investment 

Division’s highly sophisticated, systematic review of all Putnam 

mutual funds.  See, e.g., 4/14/17 Trial Tr. 20:15-21:5, 21:25-

14, 23:9-24:1, 39:17-46:13.  Such care for its mutual funds, 

however, is not sufficient to rebut the Plaintiff’s claims of 

breach of fiduciary duty with respect to the Plan.  Although 

Putnam is a defendant in the present lawsuit, it is in fact PBIC 

that is the named fiduciary of the Plan under ERISA.  Trial Ex. 

                                                           
12 The Plaintiffs also attempt to show the Defendants’ lack 

of prudence by pointing out that “the majority of the Putnam-
affiliated investments in the Plan were not included in any 
other large retirement plans, and the remainder (with one 
exception) were included in at most a handful of other plans out 
of more than 2,600 plans with $250 million in assets or more.”  
Pl.’s Opp’n 4.  Even if factually accurate, this argument is 
unavailing.  The prudence of the Plan’s investments is measured 
against what a prudent investor would do in Putnam’s shoes.  
Tatum, 761 F.3d at 358 (ERISA requires fiduciaries to act 
prudently “consistent with that of a prudent man acting in [a] 
like capacity.” (emphasis added) (internal quotation marks 
omitted)).  It is irrelevant whether Putnam’s competitors 
invested in Putnam’s mutual funds. 
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10, PBIC Charter 1-2.  Other divisions within Putnam did not 

specifically owe ERISA fiduciary duties to the Plan even if they 

were acting as fiduciaries for other groups (e.g., shareholders 

of mutual funds, of which the Plan was a member).13 

Although there is no “uniform checklist” for procedural 

prudence, Tatum, 761 F.3d at 358, it must be the case that 

prudence requires more than blindly to defer to the decisions of 

someone else, no matter how qualified.  Indeed, closely 

monitoring Putnam’s mutual funds is not the same as closely 

monitoring the Plan’s lineup.  The fact that some of the 

incentives of Putnam’s Investment Division aligned with those of 

the Plan participants is not sufficient to remedy the 

situation.14  A direct contribution 401(k) retirement plan could 

well have specific interests and goals different from a given 

mutual fund (e.g., different levels of exposures to different 

                                                           
13 The fiduciary duty of prudence under ERISA is only 

delegable if the named fiduciary explicitly names an investment 
manager to manage assets of a plan provided that the plan 
document so authorizes.  29 U.S.C. §§ 1102(c)(3), 1105(c)(3).  
Nothing in the record suggests, nor do the parties claim, that 
such explicit delegation ever took place here. 
 

14 Mr. Lenhardt’s testimony, along with supporting internal 
documents, show that Putnam’s compensation philosophy aims “to 
align the actions of our portfolio managers, our analysts, the 
investment team, with the long-term goals and benefit of 
shareholders.”  4/14/17 Trial Tr. 82:3-8; Trial Ex. 558 (2016 
Investment Division Performance Evaluation and Compensation 
Design).  Mr. Mullen further testified that no portfolio manager 
ever complained about their fund being excluded from the Plan.  
4/11/17 Trial Tr. 124:25-125:7. 
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types of risk, short versus long term strategy).  ERISA 

fiduciaries ought take into consideration those differences in 

managing and monitoring Plan assets.  The fact that certain 

members of the investment division served on PBIC and PBOC is 

not sufficient to dispel concerns about lack of independent 

monitoring.  That those members wear two hats –- one of 

portfolio manager and another of ERISA fiduciary -- says nothing 

about which hat they were wearing when making decisions about 

the Plan’s investments. 

Because the Defendants have not yet presented the entirety 

of their case, the Court refrains from making conclusive 

findings and rulings on whether the Defendants breached their 

duty of prudence.  The Court notes, however, that on this 

record, it would be warranted in ruling that PBIC and PBOC 

failed to monitor the Plan investments independently.  The 

seemingly informal delegation of that function to Putnam’s 

investment division does not seem sufficient to discharge PBIC 

of its demanding fiduciary duty.  The Court makes these remarks 

tentatively, because it is perfectly conceivable that the 

Defendants would present compelling evidence that they were in 

fact in full compliance with their ERISA fiduciary duties.  

Nevertheless, on this equivocal record, the Court must move on 

to address the next issue. 
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C. Prima Facie Case of Loss15 

“[O]nce the ERISA plaintiff has proved a breach of 

fiduciary duty and a prima facie case of loss to the plan or 

ill-gotten profit to the fiduciary, the burden of persuasion 

shifts to the fiduciary to prove that the loss was not caused 

by, or his profit was not attributable to, the breach of duty.”  

Martin, 965 F.2d at 671 (emphasis added).  Where the evidence 

presented is insufficient to sustain either the plaintiff’s 

claim of breach of fiduciary duty or a prima facie case of loss 

to the plan, the plaintiff’s claim fails.  Because the Court 

refrains from making any conclusive ruling about the alleged 

breach of fiduciary duty of prudence before the Defendants have 

had the opportunity to put forward all of their evidence, the 

question here becomes whether the Plaintiffs have made out a 

prima facie case of loss. 

To hold the Defendants liable for damages based on the 

alleged breach of fiduciary duty, the Court must first determine 

that the breach resulted in losses to the Plan.  See Plasterers’ 

Local Union No. 96 Pension Plan v. Pepper, 663 F.3d 210, 217 

                                                           
15 In light of the close split among the circuits, which 

were divided 4-3 at the time of this trial, as well as the 
procedural posture of this case, this Court adopts the burden 
shifting framework for loss causation only for the purposes of 
this analysis.  Thus, if the Plaintiffs make a prima facie 
showing of loss, the burden falls on the fiduciaries to prove no 
loss was caused by such violation, and the case continues. 
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(4th Cir. 2011) (“W]hile certain conduct may be a breach of an 

ERISA fiduciary’s duties under § 1104, that fiduciary can only 

be held liable upon a finding that the breach actually caused a 

loss to the plan.”); Allison v. Bank One—Denver, 289 F.3d 1223, 

1239 (10th Cir. 2002) (“The phrase ‘resulting from’ indicates 

that there must be a showing of ‘some causal link between the 

alleged breach . . . and the loss plaintiff seeks to 

recover.’”).  Specifically, an ERISA plaintiff must establish a 

causal link between the breach and the damages claimed.  See 

Kuper, 66 F.3d at 1459 (“[A] fiduciary’s failure to investigate 

an investment decision alone is not sufficient to show that the 

decision was not reasonable.  Instead, . . . a plaintiff must 

show a causal link between the failure to investigate and the 

harm suffered by the plan.”); Friend v. Sanwa Bank Cal., 35 F.3d 

466, 469 (9th Cir. 1994) (“ERISA holds a trustee liable for a 

breach of fiduciary duty only to the extent that losses to the 

plan result from the breach.”); Diduck v. Kaszycki & Sons 

Contractors, Inc., 974 F.2d 270, 279 (2d Cir. 1992) (“The last 

element in this cause of action is proof of a causal connection 

between the fraud perpetrated and the loss complained of.”); 

Willett, 953 F.2d at 1343 (“Section [1109(a)] of ERISA 

establishes than an action exists to recover losses that 

‘resulted’ from the breach of fiduciary duty; thus the statute 

does require that the breach of the fiduciary duty be the 
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proximate cause of the losses claimed . . . .”); Brandt v. 

Grounds, 687 F.2d 895, 898 (7th Cir. 1982) (“[A] causal 

connection is required between the breach of the fiduciary duty 

and the losses incurred by the plan.”). 

The fundamental problem in this case is the broad sweep of 

the Plaintiffs’ “procedural breach” theory.  The Plaintiffs 

argue that the alleged lack of an “objective process” by PBIC to 

monitor the Plan investments makes the entire investment lineup 

of the Plan imprudent.  Pls.’ Opp’n 11, 13-14; Pls.’ Trial Br. 

21-23; see also Hearing Tr. 30:4-11, Apr. 20, 2017, ECF No. 

186.16  Although the Plaintiffs contend that they “are not 

required to prove that any individualized investment decision 

was imprudent because no individualized investment decisions 

were made,” Pls.’ Opp’n 11 (internal citations and quotation 

marks omitted), this argument lacks legal support.  The 

Plaintiffs mistakenly rely first on Urakhchin v. Allianz Asset 

                                                           
16 While they present no evidence that any of the Plan 

beneficiaries ever invested in the entire Putnam funds lineup -- 
the two named plaintiffs certainly did not -- the Plaintiffs 
posit that if one tracked the performance of the entire Putnam 
funds lineup over the class period, it did not outperform (and 
over certain periods underperformed) a hypothetically comparable 
index fund with far less in management fees.  4/19/17 Trial Tr. 
122:12-19.  Such data, while interesting, appears unsurprising 
to a multitude of mutual fund investors.  See Landon Thomas Jr., 
Vanguard is Growing Faster than Everybody Else Combined, NY 
Times (Apr. 14, 2017), 
https://www.nytimes.com/2017/04/14/business/mutfund/vanguard-
mutual-index-funds-growth.html?_r=0. 
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Management of America, L.P., No. SACV 15-1614-JLS (JCCx), 2016 

WL 4507117, at *5 (C.D. Cal. Aug. 5, 2016), and Glass 

Dimensions, Inc. v. State Street Bank & Trust Co., 285 F.R.D. 

169, 175 (D. Mass. 2012) (Tauro, J.).  Pls.’ Opp’n 11.  These 

decisions, however, addressed only whether plaintiffs had 

standing to challenge the inclusion of certain funds in a plan, 

and have no bearing on the issue of a prima facie showing of 

loss caused by a breach of fiduciary duty. 

The Plaintiffs then cite Dardaganis v. Grace Capital, 889 

F.2d 1237, 1244 (2d Cir. 1989), and Liss v. Smith, 991 F. Supp. 

278 (S.D.N.Y. 1998), in support of their theory that PBIC’s 

alleged lack of an objective process to monitor the Plan 

investments is a “procedural breach” that renders the entire 

lineup imprudent.  Hearing Tr. 25:1-20, Apr. 20, 2017, ECF 20; 

Pls.’ Opp’n 14.  These case are unpersuasive.  First, although 

the court in Dardaganis upheld an averaging technique for 

calculating damages where it was impossible to determine 

individual stock purchase-level losses, 889 F.2d at 1243-44 

(“Where . . . the breach arises from a pattern of investment 

rather than from investment in a particular stock, courts will 

rarely be able to determine, with any degree of certainty, which 

stock the investment manager would have sold or declined to buy 

had he complied with investment guidelines.”), this Court finds 

no such difficulties here. 
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Liss, on the other hand, provides better support for the 

Plaintiffs’ position.  See Liss, 991 F. Supp. at 295 (finding 

expert report sufficient to state a prima facie case of loss 

where “the allegations of fiduciary breaches relate to the 

overall investment strategy of the Funds (or the lack thereof) 

as opposed to the wisdom of a single transaction or 

investment”).17  This Court, however, respectfully disagrees with 

its sister court’s analysis in Liss.  Indeed, the weight of 

precedent supports the position that the Plaintiffs must point 

to a specific imprudent investment decision or decisions to make 

a showing of loss due to a breach of fiduciary duty.  See Bunch 

II, 555 F.3d at 7 (“‘[The prudence test] [is] how the fiduciary 

acted viewed from the perspective of the time of the challenged 

decision rather than from the vantage point of hindsight.’” 

(emphasis added) (quoting Roth, 16 F.3d at 917–18)); see also 

Plasterers’ Local Union No. 96 Pension Plan, 663 F.3d at 218–19 

                                                           
17 The Defendants argue that Liss, which relies on 

Dardaganis, is not relevant to the present dispute because it 
was decided at the summary judgment stage, not in the midst of a 
bench trial.  Defs.’ Suppl. Br. 6-7.  That distinction, however, 
does not reduce the potential relevance of Liss to this case.  
The Defendants also attempt to distinguish Liss based on the 
fact that it involved allegations of “gross mismanagement” by 
fiduciaries, including allegations of kickback payments.  Defs.’ 
Suppl. Br. 6.  While the present case does not involve similarly 
serious allegations, it is not clear that the Liss court relied 
on the severity of the allegations’ cause to consider 
defendant’s overall investment strategy instead of specific 
investments. 
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(“It was incumbent on the district court to determine whether 

the [defendants’] failure to investigate caused them to make 

imprudent investments, such that there was a loss to the Plan 

for purposes of liability for those losses under § 1109(a).”); 

Bussian v. RJR Nabisco Inc., 223 F.3d 286, 300 (5th Cir. 2000) 

(“ERISA’s obligations are nonetheless satisfied if the 

[investment] selected would have been chosen had the fiduciary 

conducted a proper investigation.”); In re Unisys Sav. Plan 

Litig., 173 F.3d 145, 154 (3d Cir. 1999) (“[W]e are satisfied 

that the District Court’s holdings that [the fiduciary] was 

prudent, and in the alternative, that a hypothetical prudent 

fiduciary would have made the same investments, are supported by 

the evidence.”); Martin, 965 F.2d at 672 (“[T]he district court 

must determine the specific damages that resulted from each of 

the transactions in which ERISA fiduciary duties were 

breached.”); Fink v. National Sav. & Tr. Co., 772 F.2d 951, 962 

(D.C. Cir. 1985) (“It is the imprudent investment rather than 

the failure to investigate and evaluate that is the basis of 

suit; breach of the latter duty is merely evidence bearing upon 

breach of the former[.]”); Tussey v. ABB, Inc., No. 2:06-CV-

04305-NKL, 2012 WL 1113291, at *3 (W.D. Mo. Mar. 31, 2012) 

(“[T]he Court rejects Plaintiffs’ global damages theory which is 

based on the assumption that ABB’s breaches infected all of its 

Case 1:15-cv-13825-WGY   Document 202   Filed 06/19/17   Page 31 of 35

ADD–64

Case: 17-1711     Document: 00117217400     Page: 162      Date Filed: 11/02/2017      Entry ID: 6129475



[32] 
 

investment decisions for the Plans . . . .”), aff’d in part, 

vacated in part, rev’d in part, 746 F.3d 327 (8th Cir. 2014). 

This approach is also consistent with a plain reading of 

the statute, which ties the imposition of monetary penalties to 

actual losses to a plan resulting from a breach of fiduciary 

duty.  See 29 U.S.C. § 1109(a); see also Evans, 534 F.3d at 73 

(“ERISA does not authorize suits for what the Seventh Circuit 

calls ‘extracontractual damages’ -- i.e., damages separate from 

the benefits to which the plan documents entitle the 

participants -- such as emotional distress resulting from a 

plan’s failure to honor it [sic] obligations[.]”); Brock v. 

Robbins, 830 F.2d 640, 647 (7th Cir. 1987) (“If trustees act 

imprudently, but not dishonestly, they should not have to pay a 

monetary penalty for their imprudent judgment so long as it does 

not result in a loss to the Fund.”).  The Plaintiffs’ theory 

that the procedural breach tainted all of the Defendants’ 

investment decisions for the Plan constitutes an unwarranted 

expansion of ERISA’s seemingly narrow focus on actual losses to 

a plan resulting from specific incidents of fiduciary breach.  

Furthermore, the Plaintiffs’ argument that PBIC’s alleged 

lack of an “objective process” to monitor the Plan investments 

makes the entire Plan lineup imprudent is a non sequitur.  

Indeed, a person could lack an independent process to monitor 

his investment and still end up with prudent investments, even 
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if it was the result of sheer luck.  See Roth, 16 F.3d at 919 

(“Even if a trustee failed to conduct an investigation before 

making a decision, he is insulated from liability [under 

§ 1109(a)] if a hypothetical prudent fiduciary would have made 

the same decision anyway.”).  In the present case, however, luck 

seems to have little to do with the Plan lineup.  It is clear 

from the record before the Court that Putnam employs 

sophisticated techniques to monitor its mutual funds.  Even if 

these practices are not sufficient to meet the ERISA fiduciary 

duties to the Plan, they are certainly sufficient to dispel the 

unsupported allegation that the entire Plan investment lineup 

was per se imprudent.18 

For the same reasons, the Plaintiffs’ claim for $37.3 

million in ill-gotten proceeds, 4/19/17 Trial Tr. 97:22-98:3, is 

legally insufficient.  Although section 1109(a) requires an 

ERISA fiduciary “to restore to such plan any profits of such 

fiduciary which have been made through use of assets of the plan 

by the fiduciary,” 29 U.S.C. § 1109(a), the Plaintiffs’ argument 

that the burden of proof shifts to the Defendants to show that 

                                                           
18 The Plaintiffs also rely on the analysis of their expert, 

Dr. Pomerantz, to quantify the losses the Plan would have 
suffered as a consequence of the alleged breach of fiduciary 
duty by the Defendants.  Pls.’ Opp’n 13-15.  Courts may 
generally rely on the help of expert analysis to show damages 
from fiduciary breach.  Evans, 534 F.3d at 74.  Dr. Pomerantz’s 
analysis, however, relies on this Court accepting the 
Plaintiffs’ “procedural breach” theory. 
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“some portion of the investment management fees do not represent 

profits to the Company,” Pls.’ Opp’n 20 (citing Martin, 965 F.2d 

at 671), erroneously assumes that they have made a prima facie 

showing. 

PBIC’s review of the Plan lineup was no paragon of 

diligence.  But because the Plaintiffs have failed to establish 

a prima facie case of loss, counts I and IV must fail as matter 

of law.19, 20  In light of the Plaintiffs’ failure to establish 

loss, the Court further declines to grant other declaratory or 

injunctive relief under section 1132(a)(3) (count V).  See 

Drinkwater v. Metropolitan Life Ins. Co., 846 F.2d 821, 824 (1st 

Cir. 1988) (interpreting “[o]ther appropriate equitable relief” 

in section 1132(a)(3) to mean “declaratory or injunctive relief, 

not compensatory and punitive damages”). 

                                                           
19 Although this Court applied the burden shifting framework 

for the purposes of this analysis, the Court finds that the 
Plaintiffs fail to establish a prima facie case of loss.  As a 
result, the question of whether the burden of persuasion on the 
loss element shifts to the fiduciary need not be resolved today. 

 
20 As the text explains, this Court rules that the 

Plaintiffs’ theory that the “procedural breach” makes Putnam’s 
entire mutual fund line up imprudent is simply legally 
insufficient on this record.  It may be reviewed de novo. 

Were this a workable theory supported by adequate evidence, 
it would have been the Court’s duty to finish the case since the 
Plaintiffs at this stage need only have laid out a prima facie 
case in order to shift the burden of proof to the Defendants. 
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V. CONCLUSION 

For the foregoing reasons, the Court enters judgment for 

the Defendants on all remaining counts. 

SO ORDERED. 

 
/s/ William G. Young 
WILLIAM G. YOUNG 
DISTRICT JUDGE 
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

John Brotherston et al
                                                                       

Plaintiff(s) 

v. CIVIL ACTION NO.15cv13825-WGY

Putnam Investments, LLC et al
                                                                        

     Defendant(s) 

JUDGMENT IN A CIVIL CASE

YOUNG, D.J.

_____ Jury Verdict.  This action came before the court for a trial by jury.  The
issues have been tried and the jury has rendered its verdict.

   X
_____ Decision by the Court.  This action came to trial or hearing before the

Court.  The issues have been tried or heard and a decision has been
rendered.

IT IS  ORDERED AND ADJUDGED: 

Pursuant to the Findings of Fact and Conclusions of Law entered on June 19,
2017, the Court enters JUDGMENT FOR THE DEFENDANTS ON ALL REMAINING
COUNTS.

ROBERT M. FARRELL 
CLERK OF COURT

/s/Matthew A. Paine
Dated: June 19, 2017      By                                            

Deputy Clerk
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L. 109–280 to certain eligible cooperative plans, PBGC 

settlement plans, and eligible government contractor 

plans, see sections 104, 105, and 106 of Pub. L. 109–280, 

set out as notes under section 401 of Title 26, Internal 

Revenue Code. 

§ 1104. Fiduciary duties 

(a) Prudent man standard of care 

(1) Subject to sections 1103(c) and (d), 1342, and 
1344 of this title, a fiduciary shall discharge his 
duties with respect to a plan solely in the inter-
est of the participants and beneficiaries and— 

(A) for the exclusive purpose of: 
(i) providing benefits to participants and 

their beneficiaries; and 
(ii) defraying reasonable expenses of ad-

ministering the plan; 

(B) with the care, skill, prudence, and dili-
gence under the circumstances then prevailing 
that a prudent man acting in a like capacity 
and familiar with such matters would use in 
the conduct of an enterprise of a like char-
acter and with like aims; 

(C) by diversifying the investments of the 
plan so as to minimize the risk of large losses, 
unless under the circumstances it is clearly 
prudent not to do so; and 

(D) in accordance with the documents and 
instruments governing the plan insofar as 
such documents and instruments are consist-
ent with the provisions of this subchapter and 
subchapter III of this chapter. 

(2) In the case of an eligible individual account 
plan (as defined in section 1107(d)(3) of this 
title), the diversification requirement of para-
graph (1)(C) and the prudence requirement (only 
to the extent that it requires diversification) of 
paragraph (1)(B) is not violated by acquisition or 
holding of qualifying employer real property or 
qualifying employer securities (as defined in 
section 1107(d)(4) and (5) of this title). 

(b) Indicia of ownership of assets outside juris-
diction of district courts 

Except as authorized by the Secretary by reg-
ulations, no fiduciary may maintain the indicia 
of ownership of any assets of a plan outside the 
jurisdiction of the district courts of the United 
States. 

(c) Control over assets by participant or bene-
ficiary 

(1)(A) In the case of a pension plan which pro-
vides for individual accounts and permits a par-
ticipant or beneficiary to exercise control over 
the assets in his account, if a participant or ben-
eficiary exercises control over the assets in his 
account (as determined under regulations of the 
Secretary)— 

(i) such participant or beneficiary shall not 
be deemed to be a fiduciary by reason of such 
exercise, and 

(ii) no person who is otherwise a fiduciary 
shall be liable under this part for any loss, or 
by reason of any breach, which results from 
such participant’s or beneficiary’s exercise of 
control, except that this clause shall not apply 
in connection with such participant or bene-
ficiary for any blackout period during which 
the ability of such participant or beneficiary 
to direct the investment of the assets in his or 

her account is suspended by a plan sponsor or 
fiduciary. 

(B) If a person referred to in subparagraph 
(A)(ii) meets the requirements of this sub-
chapter in connection with authorizing and im-
plementing the blackout period, any person who 
is otherwise a fiduciary shall not be liable under 
this subchapter for any loss occurring during 
such period. 

(C) For purposes of this paragraph, the term 
‘‘blackout period’’ has the meaning given such 
term by section 1021(i)(7) of this title. 

(2) In the case of a simple retirement account 
established pursuant to a qualified salary reduc-
tion arrangement under section 408(p) of title 26, 
a participant or beneficiary shall, for purposes 
of paragraph (1), be treated as exercising control 
over the assets in the account upon the earliest 
of— 

(A) an affirmative election among invest-
ment options with respect to the initial in-
vestment of any contribution, 

(B) a rollover to any other simple retirement 
account or individual retirement plan, or 

(C) one year after the simple retirement ac-
count is established. 

No reports, other than those required under sec-
tion 1021(g) of this title, shall be required with 
respect to a simple retirement account estab-
lished pursuant to such a qualified salary reduc-
tion arrangement. 

(3) In the case of a pension plan which makes 
a transfer to an individual retirement account 
or annuity of a designated trustee or issuer 
under section 401(a)(31)(B) of title 26, the partici-
pant or beneficiary shall, for purposes of para-
graph (1), be treated as exercising control over 
the assets in the account or annuity upon— 

(A) the earlier of— 
(i) a rollover of all or a portion of the 

amount to another individual retirement ac-
count or annuity; or 

(ii) one year after the transfer is made; or 

(B) a transfer that is made in a manner con-
sistent with guidance provided by the Sec-
retary. 

(4)(A) In any case in which a qualified change 
in investment options occurs in connection with 
an individual account plan, a participant or ben-
eficiary shall not be treated for purposes of 
paragraph (1) as not exercising control over the 
assets in his account in connection with such 
change if the requirements of subparagraph (C) 
are met in connection with such change. 

(B) For purposes of subparagraph (A), the term 
‘‘qualified change in investment options’’ 
means, in connection with an individual account 
plan, a change in the investment options offered 
to the participant or beneficiary under the 
terms of the plan, under which— 

(i) the account of the participant or bene-
ficiary is reallocated among one or more re-
maining or new investment options which are 
offered in lieu of one or more investment op-
tions offered immediately prior to the effec-
tive date of the change, and 

(ii) the stated characteristics of the remain-
ing or new investment options provided under 
clause (i), including characteristics relating to 
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risk and rate of return, are, as of immediately 
after the change, reasonably similar to those 
of the existing investment options as of imme-
diately before the change. 

(C) The requirements of this subparagraph are 
met in connection with a qualified change in in-
vestment options if— 

(i) at least 30 days and no more than 60 days 
prior to the effective date of the change, the 
plan administrator furnishes written notice of 
the change to the participants and bene-
ficiaries, including information comparing the 
existing and new investment options and an 
explanation that, in the absence of affirmative 
investment instructions from the participant 
or beneficiary to the contrary, the account of 
the participant or beneficiary will be invested 
in the manner described in subparagraph (B), 

(ii) the participant or beneficiary has not 
provided to the plan administrator, in advance 
of the effective date of the change, affirmative 
investment instructions contrary to the 
change, and 

(iii) the investments under the plan of the 
participant or beneficiary as in effect imme-
diately prior to the effective date of the 
change were the product of the exercise by 
such participant or beneficiary of control over 
the assets of the account within the meaning 
of paragraph (1). 

(5) DEFAULT INVESTMENT ARRANGEMENTS.— 
(A) IN GENERAL.—For purposes of paragraph 

(1), a participant or beneficiary in an individ-
ual account plan meeting the notice require-
ments of subparagraph (B) shall be treated as 
exercising control over the assets in the ac-
count with respect to the amount of contribu-
tions and earnings which, in the absence of an 
investment election by the participant or ben-
eficiary, are invested by the plan in accord-
ance with regulations prescribed by the Sec-
retary. The regulations under this subpara-
graph shall provide guidance on the appro-
priateness of designating default investments 
that include a mix of asset classes consistent 
with capital preservation or long-term capital 
appreciation, or a blend of both. 

(B) NOTICE REQUIREMENTS.— 
(i) IN GENERAL.—The requirements of this 

subparagraph are met if each participant or 
beneficiary— 

(I) receives, within a reasonable period of 
time before each plan year, a notice ex-
plaining the employee’s right under the 
plan to designate how contributions and 
earnings will be invested and explaining 
how, in the absence of any investment 
election by the participant or beneficiary, 
such contributions and earnings will be in-
vested, and 

(II) has a reasonable period of time after 
receipt of such notice and before the begin-
ning of the plan year to make such des-
ignation. 

(ii) FORM OF NOTICE.—The requirements of 
clauses (i) and (ii) of section 401(k)(12)(D) of 
title 26 shall apply with respect to the no-
tices described in this subparagraph. 

(d) Plan terminations 

(1) If, in connection with the termination of a 
pension plan which is a single-employer plan, 

there is an election to establish or maintain a 
qualified replacement plan, or to increase bene-
fits, as provided under section 4980(d) of title 26, 
a fiduciary shall discharge the fiduciary’s duties 
under this subchapter and subchapter III of this 
chapter in accordance with the following re-
quirements: 

(A) In the case of a fiduciary of the termi-
nated plan, any requirement— 

(i) under section 4980(d)(2)(B) of title 26 
with respect to the transfer of assets from 
the terminated plan to a qualified replace-
ment plan, and 

(ii) under section 4980(d)(2)(B)(ii) or 
4980(d)(3) of title 26 with respect to any in-
crease in benefits under the terminated plan. 

(B) In the case of a fiduciary of a qualified 
replacement plan, any requirement— 

(i) under section 4980(d)(2)(A) of title 26 
with respect to participation in the qualified 
replacement plan of active participants in 
the terminated plan, 

(ii) under section 4980(d)(2)(B) of title 26 
with respect to the receipt of assets from the 
terminated plan, and 

(iii) under section 4980(d)(2)(C) of title 26 
with respect to the allocation of assets to 
participants of the qualified replacement 
plan. 

(2) For purposes of this subsection— 
(A) any term used in this subsection which is 

also used in section 4980(d) of title 26 shall 
have the same meaning as when used in such 
section, and 

(B) any reference in this subsection to title 
26 shall be a reference to title 26 as in effect 
immediately after the enactment of the Omni-
bus Budget Reconciliation Act of 1990. 

(Pub. L. 93–406, title I, § 404, Sept. 2, 1974, 88 Stat. 
877; Pub. L. 96–364, title III, § 309, Sept. 26, 1980, 
94 Stat. 1296; Pub. L. 101–508, title XII, 
§ 12002(b)(1), (2)(A), Nov. 5, 1990, 104 Stat. 1388–565, 
1388–566; Pub. L. 104–188, title I, § 1421(d)(2), Aug. 
20, 1996, 110 Stat. 1799; Pub. L. 107–16, title VI, 
§ 657(c)(1), June 7, 2001, 115 Stat. 136; Pub. L. 
107–147, title IV, § 411(t), Mar. 9, 2002, 116 Stat. 51; 
Pub. L. 109–280, title VI, §§ 621(a), 624(a), Aug. 17, 
2006, 120 Stat. 978, 980; Pub. L. 110–458, title I, 
§ 106(d), Dec. 23, 2008, 122 Stat. 5107.) 

REFERENCES IN TEXT 

The enactment of the Omnibus Budget Reconciliation 

Act of 1990, referred to in subsec. (d)(2)(B), is the enact-

ment of Pub. L. 101–508, which was approved Nov. 5, 

1990. 

AMENDMENTS 

2008—Subsec. (c)(5). Pub. L. 110–458 substituted ‘‘par-

ticipant or beneficiary’’ for ‘‘participant’’ wherever ap-

pearing. 

2006—Subsec. (c)(1). Pub. L. 109–280, § 621(a)(1), des-

ignated existing provisions as subpar. (A), redesignated 

former subpars. (A) and (B) as cls. (i) and (ii), respec-

tively, of subpar. (A), in cl. (ii), inserted ‘‘, except that 

this clause shall not apply in connection with such par-

ticipant or beneficiary for any blackout period during 

which the ability of such participant or beneficiary to 

direct the investment of the assets in his or her ac-

count is suspended by a plan sponsor or fiduciary’’ be-

fore period at end, and added subpars. (B) and (C). 

Subsec. (c)(4). Pub. L. 109–280, § 621(a)(2), added par. 

(4). 
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Subsec. (c)(5). Pub. L. 109–280, § 624(a), added par. (5). 
2002—Subsec. (c)(3)(A). Pub. L. 107–147, § 411(t)(1), 

struck out ‘‘the earlier of’’ after ‘‘the earlier of’’ in in-
troductory provisions. 

Subsec. (c)(3)(B). Pub. L. 107–147, § 411(t)(2), sub-
stituted ‘‘a transfer that’’ for ‘‘if the transfer’’. 

2001—Subsec. (c)(3). Pub. L. 107–16 added par. (3). 
1996—Subsec. (c). Pub. L. 104–188 designated existing 

provisions as par. (1), redesignated former pars. (1) and 
(2) as subpars. (A) and (B), respectively, and added par. 
(2). 

1990—Subsec. (a)(1)(D). Pub. L. 101–508, § 12002(b)(2)(A), 
substituted ‘‘and subchapter III’’ for ‘‘or subchapter 
III’’. 

Subsec. (d). Pub. L. 101–508, § 12002(b)(1), added subsec. 
(d). 

1980—Subsec. (a)(1)(D). Pub. L. 96–364 inserted ref-
erence to subchapter III of this chapter. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment by Pub. L. 110–458 effective as if included 
in the provisions of Pub. L. 109–280 to which the amend-

ment relates, except as otherwise provided, see section 

112 of Pub. L. 110–458, set out as a note under section 72 

of Title 26, Internal Revenue Code. 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–280, title VI, § 621(b), Aug. 17, 2006, 120 

Stat. 979, provided that: 
‘‘(1) IN GENERAL.—The amendments made by this sec-

tion [amending this section] shall apply to plan years 

beginning after December 31, 2007. 
‘‘(2) SPECIAL RULE FOR COLLECTIVELY BARGAINED 

AGREEMENTS.—In the case of a plan maintained pursu-

ant to 1 or more collective bargaining agreements be-

tween employee representatives and 1 or more employ-

ers ratified on or before the date of the enactment of 

this Act [Aug. 17, 2006], paragraph (1) shall be applied to 

benefits pursuant to, and individuals covered by, any 

such agreement by substituting for ‘December 31, 2007’ 

the earlier of— 
‘‘(A) the later of— 

‘‘(i) December 31, 2008, or 
‘‘(ii) the date on which the last of such collective 

bargaining agreements terminates (determined 

without regard to any extension thereof after such 

date of enactment), or 
‘‘(B) December 31, 2009.’’ 

Pub. L. 109–280, title VI, § 624(b), Aug. 17, 2006, 120 

Stat. 980, provided that: 
‘‘(1) IN GENERAL.—The amendments made by this sec-

tion [amending this section] shall apply to plan years 

beginning after December 31, 2006. 
‘‘(2) REGULATIONS.—Final regulations under section 

404(c)(5)(A) of the Employee Retirement Income Secu-

rity Act of 1974 [29 U.S.C. 1104(c)(5)(A)] (as added by this 

section) shall be issued no later than 6 months after the 

date of the enactment of this Act [Aug. 17, 2006].’’ 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by Pub. L. 107–147 effective as if included 

in the provisions of the Economic Growth and Tax Re-

lief Reconciliation Act of 2001, Pub. L. 107–16, to which 

such amendment relates, see section 411(x) of Pub. L. 

107–147, set out as a note under section 25B of Title 26, 

Internal Revenue Code. 

EFFECTIVE DATE OF 2001 AMENDMENT 

Amendment by Pub. L. 107–16 applicable to distribu-

tions made after Mar. 28, 2005, see section 657(d) of Pub. 

L. 107–16, set out as a note under section 401 of Title 26, 

Internal Revenue Code. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–188 applicable to taxable 

years beginning after Dec. 31, 1996, see section 1421(e) of 

Pub. L. 104–188, set out as a note under section 72 of 

Title 26, Internal Revenue Code. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–508 applicable to rever-

sions occurring after Sept. 30, 1990, but not applicable 

to any reversion after Sept. 30, 1990, if (1) in the case of 

plans subject to subchapter III of this chapter, notice of 

intent to terminate under such subchapter was pro-

vided to participants (or if no participants, to Pension 

Benefit Guaranty Corporation) before Oct. 1, 1990, (2) in 

the case of plans subject to subchapter I of this chapter 

(and not subchapter III), notice of intent to reduce fu-

ture accruals under section 1054(h) of this title was pro-

vided to participants in connection with termination 

before Oct. 1, 1990, (3) in the case of plans not subject 

to subchapter I or III of this chapter, a request for a de-

termination letter with respect to termination was 

filed with Secretary of the Treasury or Secretary’s 

delegate before Oct. 1, 1990, or (4) in the case of plans 

not subject to subchapter I or III of this chapter and 

having only one participant, a resolution terminating 

the plan was adopted by employer before Oct. 1, 1990, 

see section 12003 of Pub. L. 101–508, set out as a note 

under section 4980 of Title 26, Internal Revenue Code. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–364 effective Sept. 26, 1980, 

except as specifically provided, see section 1461(e) of 

this title. 

REGULATIONS 

Pub. L. 109–280, title VI, § 625, Aug. 17, 2006, 120 Stat. 

980, provided that: 

‘‘(a) IN GENERAL.—Not later than 1 year after the 

date of the enactment of this Act [Aug. 17, 2006], the 

Secretary of Labor shall issue final regulations clarify-

ing that the selection of an annuity contract as an op-

tional form of distribution from an individual account 

plan to a participant or beneficiary— 

‘‘(1) is not subject to the safest available annuity 

standard under Interpretive Bulletin 95–1 (29 CFR 

2509.95–1), and 

‘‘(2) is subject to all otherwise applicable fiduciary 

standards. 

‘‘(b) EFFECTIVE DATE.—This section shall take effect 

on the date of enactment of this Act [Aug. 17, 2006].’’ 

Secretary authorized, effective Sept. 2, 1974, to pro-

mulgate regulations wherever provisions of this part 

call for the promulgation of regulations, see sections 

1031 and 1114 of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 

JANUARY 1, 1998 

For provisions directing that if any amendments 

made by subtitle D [§§ 1401–1465] of title I of Pub. L. 

104–188 require an amendment to any plan or annuity 

contract, such amendment shall not be required to be 

made before the first day of the first plan year begin-

ning on or after Jan. 1, 1998, see section 1465 of Pub. L. 

104–188, set out as a note under section 401 of Title 26, 

Internal Revenue Code. 

§ 1105. Liability for breach of co-fiduciary 

(a) Circumstances giving rise to liability 

In addition to any liability which he may have 
under any other provisions of this part, a fidu-
ciary with respect to a plan shall be liable for a 
breach of fiduciary responsibility of another fi-
duciary with respect to the same plan in the fol-
lowing circumstances: 

(1) if he participates knowingly in, or know-
ingly undertakes to conceal, an act or omis-
sion of such other fiduciary, knowing such act 
or omission is a breach; 

(2) if, by his failure to comply with section 
1104(a)(1) of this title in the administration of 
his specific responsibilities which give rise to 
his status as a fiduciary, he has enabled such 
other fiduciary to commit a breach; or 

(3) if he has knowledge of a breach by such 
other fiduciary, unless he makes reasonable 
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manager in accordance with section 1102(c)(3) of 
this title. 

(d) Investment managers 

(1) If an investment manager or managers 
have been appointed under section 1102(c)(3) of 
this title, then, notwithstanding subsections 
(a)(2) and (3) and subsection (b) of this section, 
no trustee shall be liable for the acts or omis-
sions of such investment manager or managers, 
or be under an obligation to invest or otherwise 
manage any asset of the plan which is subject to 
the management of such investment manager. 

(2) Nothing in this subsection shall relieve any 
trustee of any liability under this part for any 
act of such trustee. 

(Pub. L. 93–406, title I, § 405, Sept. 2, 1974, 88 Stat. 
878.) 

§ 1106. Prohibited transactions 

(a) Transactions between plan and party in in-
terest 

Except as provided in section 1108 of this title: 
(1) A fiduciary with respect to a plan shall 

not cause the plan to engage in a transaction, 
if he knows or should know that such trans-
action constitutes a direct or indirect— 

(A) sale or exchange, or leasing, of any 
property between the plan and a party in in-
terest; 

(B) lending of money or other extension of 
credit between the plan and a party in inter-
est; 

(C) furnishing of goods, services, or facili-
ties between the plan and a party in inter-
est; 

(D) transfer to, or use by or for the benefit 
of a party in interest, of any assets of the 
plan; or 

(E) acquisition, on behalf of the plan, of 
any employer security or employer real 
property in violation of section 1107(a) of 
this title. 

(2) No fiduciary who has authority or discre-
tion to control or manage the assets of a plan 
shall permit the plan to hold any employer se-
curity or employer real property if he knows 
or should know that holding such security or 
real property violates section 1107(a) of this 
title. 

(b) Transactions between plan and fiduciary 

A fiduciary with respect to a plan shall not— 
(1) deal with the assets of the plan in his own 

interest or for his own account, 
(2) in his individual or in any other capacity 

act in any transaction involving the plan on 
behalf of a party (or represent a party) whose 
interests are adverse to the interests of the 
plan or the interests of its participants or 
beneficiaries, or 

(3) receive any consideration for his own per-
sonal account from any party dealing with 
such plan in connection with a transaction in-
volving the assets of the plan. 

(c) Transfer of real or personal property to plan 
by party in interest 

A transfer of real or personal property by a 
party in interest to a plan shall be treated as a 

sale or exchange if the property is subject to a 
mortgage or similar lien which the plan assumes 
or if it is subject to a mortgage or similar lien 
which a party-in-interest placed on the property 
within the 10-year period ending on the date of 
the transfer. 

(Pub. L. 93–406, title I, § 406, Sept. 2, 1974, 88 Stat. 
879.) 

§ 1107. Limitation with respect to acquisition and 
holding of employer securities and employer 
real property by certain plans 

(a) Percentage limitation 

Except as otherwise provided in this section 
and section 1114 of this title: 

(1) A plan may not acquire or hold— 
(A) any employer security which is not a 

qualifying employer security, or 
(B) any employer real property which is 

not qualifying employer real property. 

(2) A plan may not acquire any qualifying 
employer security or qualifying employer real 
property, if immediately after such acquisi-
tion the aggregate fair market value of em-
ployer securities and employer real property 
held by the plan exceeds 10 percent of the fair 
market value of the assets of the plan. 

(3)(A) After December 31, 1984, a plan may 
not hold any qualifying employer securities or 
qualifying employer real property (or both) to 
the extent that the aggregate fair market 
value of such securities and property deter-
mined on December 31, 1984, exceeds 10 percent 
of the greater of— 

(i) the fair market value of the assets of 
the plan, determined on December 31, 1984, 
or 

(ii) the fair market value of the assets of 
the plan determined on January 1, 1975. 

(B) Subparagraph (A) of this paragraph shall 
not apply to any plan which on any date after 
December 31, 1974; and before January 1, 1985, 
did not hold employer securities or employer 
real property (or both) the aggregate fair mar-
ket value of which determined on such date 
exceeded 10 percent of the greater of 

(i) the fair market value of the assets of 
the plan, determined on such date, or 

(ii) the fair market value of the assets of 
the plan determined on January 1, 1975. 

(4)(A) After December 31, 1979, a plan may 
not hold any employer securities or employer 
real property in excess of the amount specified 
in regulations under subparagraph (B). This 
subparagraph shall not apply to a plan after 
the earliest date after December 31, 1974, on 
which it complies with such regulations. 

(B) Not later than December 31, 1976, the 
Secretary shall prescribe regulations which 
shall have the effect of requiring that a plan 
divest itself of 50 percent of the holdings of 
employer securities and employer real prop-
erty which the plan would be required to di-
vest before January 1, 1985, under paragraph 
(2) or subsection (c) of this section (whichever 
is applicable). 

(b) Exception 

(1) Subsection (a) of this section shall not 
apply to any acquisition or holding of qualifying 
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1 So in original. This part does not contain subparts. 

the date of the enactment of this Act [Aug. 17, 2006], 

the Secretary of Labor, after consultation with the Se-

curities and Exchange Commission, shall issue regula-

tions regarding the content of policies and procedures 

required to be adopted by an investment manager 

under section 408(b)(19) of the Employee Retirement In-

come Security Act of 1974 [29 U.S.C. 1108(b)(19)].’’ 

Secretary of the Treasury or his delegate to issue be-

fore Feb. 1, 1988, final regulations to carry out amend-

ments made by section 1114 of Pub. L. 99–514, see sec-

tion 1141 of Pub. L. 99–514, set out as a note under sec-

tion 401 of Title 26, Internal Revenue Code. 

Secretary authorized, effective Sept. 2, 1974, to pro-

mulgate regulations wherever provisions of this part 

call for the promulgation of regulations, see sections 

1031 and 1114 of this title. 

APPLICABILITY OF AMENDMENTS BY SUBTITLES A AND B 

OF TITLE I OF PUB. L. 109–280 

For special rules on applicability of amendments by 

subtitles A (§§ 101–108) and B (§§ 111–116) of title I of Pub. 

L. 109–280 to certain eligible cooperative plans, PBGC 

settlement plans, and eligible government contractor 

plans, see sections 104, 105, and 106 of Pub. L. 109–280, 

set out as notes under section 401 of Title 26, Internal 

Revenue Code. 

COORDINATION OF 2006 AMENDMENT WITH EXISTING 

EXEMPTIONS 

Any exemption under subsec. (b) of this section pro-

vided by amendment by section 601(a)(1), (2) of Pub. L. 

109–280 not to alter existing individual or class exemp-

tions provided by statute or administrative action, see 

section 601(c) of Pub. L. 109–280, set out as a note under 

section 4975 of Title 26, Internal Revenue Code. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 

JANUARY 1, 1989 

For provisions directing that if any amendments 

made by subtitle A or subtitle C of title XI [§§ 1101–1147 

and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 

99–514 require an amendment to any plan, such plan 

amendment shall not be required to be made before the 

first plan year beginning on or after Jan. 1, 1989, see 

section 1140 of Pub. L. 99–514, as amended, set out as a 

note under section 401 of Title 26, Internal Revenue 

Code. 

§ 1109. Liability for breach of fiduciary duty 

(a) Any person who is a fiduciary with respect 
to a plan who breaches any of the responsibil-
ities, obligations, or duties imposed upon fidu-
ciaries by this subchapter shall be personally 
liable to make good to such plan any losses to 
the plan resulting from each such breach, and to 
restore to such plan any profits of such fiduciary 
which have been made through use of assets of 
the plan by the fiduciary, and shall be subject to 
such other equitable or remedial relief as the 
court may deem appropriate, including removal 
of such fiduciary. A fiduciary may also be re-
moved for a violation of section 1111 of this 
title. 

(b) No fiduciary shall be liable with respect to 
a breach of fiduciary duty under this subchapter 
if such breach was committed before he became 
a fiduciary or after he ceased to be a fiduciary. 

(Pub. L. 93–406, title I, § 409, Sept. 2, 1974, 88 Stat. 
886.) 

§ 1110. Exculpatory provisions; insurance 

(a) Except as provided in sections 1105(b)(1) 
and 1105(d) of this title, any provision in an 
agreement or instrument which purports to re-

lieve a fiduciary from responsibility or liability 
for any responsibility, obligation, or duty under 
this part shall be void as against public policy. 

(b) Nothing in this subpart 1 shall preclude— 
(1) a plan from purchasing insurance for its 

fiduciaries or for itself to cover liability or 
losses occurring by reason of the act or omis-
sion of a fiduciary, if such insurance permits 
recourse by the insurer against the fiduciary 
in the case of a breach of a fiduciary obliga-
tion by such fiduciary; 

(2) a fiduciary from purchasing insurance to 
cover liability under this part from and for his 
own account; or 

(3) an employer or an employee organization 
from purchasing insurance to cover potential 
liability of one or more persons who serve in a 
fiduciary capacity with regard to an employee 
benefit plan. 

(Pub. L. 93–406, title I, § 410, Sept. 2, 1974, 88 Stat. 
886.) 

§ 1111. Persons prohibited from holding certain 
positions 

(a) Conviction or imprisonment 

No person who has been convicted of, or has 
been imprisoned as a result of his conviction of, 
robbery, bribery, extortion, embezzlement, 
fraud, grand larceny, burglary, arson, a felony 
violation of Federal or State law involving sub-
stances defined in section 802(6) of title 21, mur-
der, rape, kidnaping, perjury, assault with in-
tent to kill, any crime described in section 
80a–9(a)(1) of title 15, a violation of any provi-
sion of this chapter, a violation of section 186 of 
this title, a violation of chapter 63 of title 18, a 
violation of section 874, 1027, 1503, 1505, 1506, 1510, 
1951, or 1954 of title 18, a violation of the Labor- 
Management Reporting and Disclosure Act of 
1959 (29 U.S.C. 401), any felony involving abuse or 
misuse of such person’s position or employment 
in a labor organization or employee benefit plan 
to seek or obtain an illegal gain at the expense 
of the members of the labor organization or the 
beneficiaries of the employee benefit plan, or 
conspiracy to commit any such crimes or at-
tempt to commit any such crimes, or a crime in 
which any of the foregoing crimes is an element, 
shall serve or be permitted to serve— 

(1) as an administrator, fiduciary, officer, 
trustee, custodian, counsel, agent, employee, 
or representative in any capacity of any em-
ployee benefit plan, 

(2) as a consultant or adviser to an employee 
benefit plan, including but not limited to any 
entity whose activities are in whole or sub-
stantial part devoted to providing goods or 
services to any employee benefit plan, or 

(3) in any capacity that involves decision-
making authority or custody or control of the 
moneys, funds, assets, or property of any em-
ployee benefit plan, 

during or for the period of thirteen years after 
such conviction or after the end of such impris-
onment, whichever is later, unless the sentenc-
ing court on the motion of the person convicted 
sets a lesser period of at least three years after 
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1 So in original. Probably should be ‘‘subtitle’’. 

Revenue Code of 1954’’, which for purposes of codifica-

tion was translated as ‘‘title 26’’ thus requiring no 

change in text, and substituted ‘‘or the corresponding 

provisions of prior law)’’ for ‘‘) or the corresponding 

provisions of prior law’’. 
Subsec. (e). Pub. L. 101–239, § 7894(h)(4), added subsec. 

(e). 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–239 effective, except as 

otherwise provided, as if originally included in the pro-

vision of the Employee Retirement Income Security 

Act of 1974, Pub. L. 93–406, to which such amendment 

relates, see section 7894(i) of Pub. L. 101–239, set out as 

a note under section 1002 of this title. 

PART 5—ADMINISTRATION AND ENFORCEMENT 

§ 1131. Criminal penalties 

(a) Any person who willfully violates any pro-
vision of part 1 of this subtitle, or any regula-
tion or order issued under any such provision, 
shall upon conviction be fined not more than 
$100,000 or imprisoned not more than 10 years, or 
both; except that in the case of such violation 
by a person not an individual, the fine imposed 
upon such person shall be a fine not exceeding 
$500,000. 

(b) Any person that violates section 1149 of 
this title shall upon conviction be imprisoned 
not more than 10 years or fined under title 18, or 
both. 

(Pub. L. 93–406, title I, § 501, Sept. 2, 1974, 88 Stat. 
891; Pub. L. 107–204, title IX, § 904, July 30, 2002, 
116 Stat. 805; Pub. L. 111–148, title VI, § 6601(b), 
Mar. 23, 2010, 124 Stat. 779.) 

AMENDMENTS 

2010—Pub. L. 111–148 designated existing provisions as 

subsec. (a) and added subsec. (b). 
2002—Pub. L. 107–204 substituted ‘‘$100,000’’ for 

‘‘$5,000’’, ‘‘10 years’’ for ‘‘one year’’, and ‘‘$500,000’’ for 

‘‘$100,000’’. 

REGULATIONS 

Secretary authorized, effective Sept. 2, 1974, to pro-

mulgate regulations wherever provisions of this sub-

chapter call for the promulgation of regulations, see 

section 1031 of this title. 

§ 1132. Civil enforcement 

(a) Persons empowered to bring a civil action 

A civil action may be brought— 
(1) by a participant or beneficiary— 

(A) for the relief provided for in subsection 
(c) of this section, or 

(B) to recover benefits due to him under 
the terms of his plan, to enforce his rights 
under the terms of the plan, or to clarify his 
rights to future benefits under the terms of 
the plan; 

(2) by the Secretary, or by a participant, 
beneficiary or fiduciary for appropriate relief 
under section 1109 of this title; 

(3) by a participant, beneficiary, or fiduciary 
(A) to enjoin any act or practice which vio-
lates any provision of this subchapter or the 
terms of the plan, or (B) to obtain other appro-
priate equitable relief (i) to redress such viola-
tions or (ii) to enforce any provisions of this 
subchapter or the terms of the plan; 

(4) by the Secretary, or by a participant, or 
beneficiary for appropriate relief in the case of 
a violation of 1025(c) of this title; 

(5) except as otherwise provided in sub-
section (b), by the Secretary (A) to enjoin any 
act or practice which violates any provision of 
this subchapter, or (B) to obtain other appro-
priate equitable relief (i) to redress such viola-
tion or (ii) to enforce any provision of this 
subchapter; 

(6) by the Secretary to collect any civil pen-
alty under paragraph (2), (4), (5), (6), (7), (8), or 
(9) of subsection (c) or under subsection (i) or 
(l); 

(7) by a State to enforce compliance with a 
qualified medical child support order (as de-
fined in section 1169(a)(2)(A) of this title); 

(8) by the Secretary, or by an employer or 
other person referred to in section 1021(f)(1) of 
this title, (A) to enjoin any act or practice 
which violates subsection (f) of section 1021 of 
this title, or (B) to obtain appropriate equi-
table relief (i) to redress such violation or (ii) 
to enforce such subsection; 

(9) in the event that the purchase of an in-
surance contract or insurance annuity in con-
nection with termination of an individual’s 
status as a participant covered under a pen-
sion plan with respect to all or any portion of 
the participant’s pension benefit under such 
plan constitutes a violation of part 4 of this 
title 1 or the terms of the plan, by the Sec-
retary, by any individual who was a partici-
pant or beneficiary at the time of the alleged 
violation, or by a fiduciary, to obtain appro-
priate relief, including the posting of security 
if necessary, to assure receipt by the partici-
pant or beneficiary of the amounts provided or 
to be provided by such insurance contract or 
annuity, plus reasonable prejudgment interest 
on such amounts; 

(10) in the case of a multiemployer plan that 
has been certified by the actuary to be in en-
dangered or critical status under section 1085 
of this title, if the plan sponsor— 

(A) has not adopted a funding improve-
ment or rehabilitation plan under that sec-
tion by the deadline established in such sec-
tion, or 

(B) fails to update or comply with the 
terms of the funding improvement or reha-
bilitation plan in accordance with the re-
quirements of such section, 

by an employer that has an obligation to con-
tribute with respect to the multiemployer 
plan or an employee organization that rep-
resents active participants in the multiem-
ployer plan, for an order compelling the plan 
sponsor to adopt a funding improvement or re-
habilitation plan or to update or comply with 
the terms of the funding improvement or reha-
bilitation plan in accordance with the require-
ments of such section and the funding im-
provement or rehabilitation plan; or 

(11) in the case of a multiemployer plan, by 
an employee representative, or any employer 
that has an obligation to contribute to the 
plan, (A) to enjoin any act or practice which 
violates subsection (k) of section 1021 of this 
title (or, in the case of an employer, sub-
section (l) of such section), or (B) to obtain ap-
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2 See References in Text note below. 

propriate equitable relief (i) to redress such 
violation or (ii) to enforce such subsection. 

(b) Plans qualified under Internal Revenue Code; 
maintenance of actions involving delinquent 
contributions 

(1) In the case of a plan which is qualified 
under section 401(a), 403(a), or 405(a) 2 of title 26 
(or with respect to which an application to so 
qualify has been filed and has not been finally 
determined) the Secretary may exercise his au-
thority under subsection (a)(5) with respect to a 
violation of, or the enforcement of, parts 2 and 
3 of this subtitle (relating to participation, vest-
ing, and funding), only if— 

(A) requested by the Secretary of the Treas-
ury, or 

(B) one or more participants, beneficiaries, 
or fiduciaries, of such plan request in writing 
(in such manner as the Secretary shall pre-
scribe by regulation) that he exercise such au-
thority on their behalf. In the case of such a 
request under this paragraph he may exercise 
such authority only if he determines that such 
violation affects, or such enforcement is nec-
essary to protect, claims of participants or 
beneficiaries to benefits under the plan. 

(2) The Secretary shall not initiate an action 
to enforce section 1145 of this title. 

(3) Except as provided in subsections (c)(9) and 
(a)(6) (with respect to collecting civil penalties 
under subsection (c)(9)), the Secretary is not au-
thorized to enforce under this part any require-
ment of part 7 against a health insurance issuer 
offering health insurance coverage in connection 
with a group health plan (as defined in section 
1191b(a)(1) of this title). Nothing in this para-
graph shall affect the authority of the Secretary 
to issue regulations to carry out such part. 

(c) Administrator’s refusal to supply requested 
information; penalty for failure to provide 
annual report in complete form 

(1) Any administrator (A) who fails to meet 
the requirements of paragraph (1) or (4) of sec-
tion 1166 2 of this title, section 1021(e)(1) of this 
title, section 1021(f) of this title, or section 
1025(a) of this title with respect to a participant 
or beneficiary, or (B) who fails or refuses to 
comply with a request for any information 
which such administrator is required by this 
subchapter to furnish to a participant or bene-
ficiary (unless such failure or refusal results 
from matters reasonably beyond the control of 
the administrator) by mailing the material re-
quested to the last known address of the re-
questing participant or beneficiary within 30 
days after such request may in the court’s dis-
cretion be personally liable to such participant 
or beneficiary in the amount of up to $100 a day 
from the date of such failure or refusal, and the 
court may in its discretion order such other re-
lief as it deems proper. For purposes of this 
paragraph, each violation described in subpara-
graph (A) with respect to any single participant, 
and each violation described in subparagraph (B) 
with respect to any single participant or bene-
ficiary, shall be treated as a separate violation. 

(2) The Secretary may assess a civil penalty 
against any plan administrator of up to $1,000 a 

day from the date of such plan administrator’s 
failure or refusal to file the annual report re-
quired to be filed with the Secretary under sec-
tion 1021(b)(1) of this title. For purposes of this 
paragraph, an annual report that has been re-
jected under section 1024(a)(4) of this title for 
failure to provide material information shall not 
be treated as having been filed with the Sec-
retary. 

(3) Any employer maintaining a plan who fails 
to meet the notice requirement of section 1021(d) 
of this title with respect to any participant or 
beneficiary or who fails to meet the require-
ments of section 1021(e)(2) of this title with re-
spect to any person or who fails to meet the re-
quirements of section 1082(d)(12)(E) 2 of this title 
with respect to any person may in the court’s 
discretion be liable to such participant or bene-
ficiary or to such person in the amount of up to 
$100 a day from the date of such failure, and the 
court may in its discretion order such other re-
lief as it deems proper. 

(4) The Secretary may assess a civil penalty of 
not more than $1,000 a day for each violation by 
any person of subsection (j), (k), or (l) of section 
1021 of this title or section 1144(e)(3) of this title. 

(5) The Secretary may assess a civil penalty 
against any person of up to $1,000 a day from the 
date of the person’s failure or refusal to file the 
information required to be filed by such person 
with the Secretary under regulations prescribed 
pursuant to section 1021(g) of this title. 

(6) If, within 30 days of a request by the Sec-
retary to a plan administrator for documents 
under section 1024(a)(6) of this title, the plan ad-
ministrator fails to furnish the material re-
quested to the Secretary, the Secretary may as-
sess a civil penalty against the plan adminis-
trator of up to $100 a day from the date of such 
failure (but in no event in excess of $1,000 per re-
quest). No penalty shall be imposed under this 
paragraph for any failure resulting from matters 
reasonably beyond the control of the plan ad-
ministrator. 

(7) The Secretary may assess a civil penalty 
against a plan administrator of up to $100 a day 
from the date of the plan administrator’s failure 
or refusal to provide notice to participants and 
beneficiaries in accordance with subsection (i) 
or (m) of section 1021 of this title. For purposes 
of this paragraph, each violation with respect to 
any single participant or beneficiary shall be 
treated as a separate violation. 

(8) The Secretary may assess against any plan 
sponsor of a multiemployer plan a civil penalty 
of not more than $1,100 per day— 

(A) for each violation by such sponsor of the 
requirement under section 1085 of this title to 
adopt by the deadline established in that sec-
tion a funding improvement plan or rehabili-
tation plan with respect to a multiemployer 
plan which is in endangered or critical status, 
or 

(B) in the case of a plan in endangered status 
which is not in seriously endangered status, 
for failure by the plan to meet the applicable 
benchmarks under section 1085 of this title by 
the end of the funding improvement period 
with respect to the plan. 

(9)(A) The Secretary may assess a civil pen-
alty against any employer of up to $100 a day 
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from the date of the employer’s failure to meet 
the notice requirement of section 
1181(f)(3)(B)(i)(I) of this title. For purposes of 
this subparagraph, each violation with respect 
to any single employee shall be treated as a sep-
arate violation. 

(B) The Secretary may assess a civil penalty 
against any plan administrator of up to $100 a 
day from the date of the plan administrator’s 
failure to timely provide to any State the infor-
mation required to be disclosed under section 
1181(f)(3)(B)(ii) of this title. For purposes of this 
subparagraph, each violation with respect to 
any single participant or beneficiary shall be 
treated as a separate violation. 

(10) SECRETARIAL ENFORCEMENT AUTHORITY RE-
LATING TO USE OF GENETIC INFORMATION.— 

(A) GENERAL RULE.—The Secretary may im-
pose a penalty against any plan sponsor of a 
group health plan, or any health insurance is-
suer offering health insurance coverage in con-
nection with the plan, for any failure by such 
sponsor or issuer to meet the requirements of 
subsection (a)(1)(F), (b)(3), (c), or (d) of section 
1182 of this title or section 1181 or 1182(b)(1) of 
this title with respect to genetic information, 
in connection with the plan. 

(B) AMOUNT.— 
(i) IN GENERAL.—The amount of the pen-

alty imposed by subparagraph (A) shall be 
$100 for each day in the noncompliance pe-
riod with respect to each participant or ben-
eficiary to whom such failure relates. 

(ii) NONCOMPLIANCE PERIOD.—For purposes 
of this paragraph, the term ‘‘noncompliance 
period’’ means, with respect to any failure, 
the period— 

(I) beginning on the date such failure 
first occurs; and 

(II) ending on the date the failure is cor-
rected. 

(C) MINIMUM PENALTIES WHERE FAILURE DIS-
COVERED.—Notwithstanding clauses (i) and (ii) 
of subparagraph (D): 

(i) IN GENERAL.—In the case of 1 or more 
failures with respect to a participant or ben-
eficiary— 

(I) which are not corrected before the 
date on which the plan receives a notice 
from the Secretary of such violation; and 

(II) which occurred or continued during 
the period involved; 

the amount of penalty imposed by subpara-
graph (A) by reason of such failures with re-
spect to such participant or beneficiary shall 
not be less than $2,500. 

(ii) HIGHER MINIMUM PENALTY WHERE VIOLA-
TIONS ARE MORE THAN DE MINIMIS.—To the ex-
tent violations for which any person is liable 
under this paragraph for any year are more 
than de minimis, clause (i) shall be applied 
by substituting ‘‘$15,000’’ for ‘‘$2,500’’ with 
respect to such person. 

(D) LIMITATIONS.— 
(i) PENALTY NOT TO APPLY WHERE FAILURE 

NOT DISCOVERED EXERCISING REASONABLE DILI-
GENCE.—No penalty shall be imposed by sub-
paragraph (A) on any failure during any pe-
riod for which it is established to the satis-
faction of the Secretary that the person 

otherwise liable for such penalty did not 
know, and exercising reasonable diligence 
would not have known, that such failure ex-
isted. 

(ii) PENALTY NOT TO APPLY TO FAILURES 
CORRECTED WITHIN CERTAIN PERIODS.—No pen-
alty shall be imposed by subparagraph (A) on 
any failure if— 

(I) such failure was due to reasonable 
cause and not to willful neglect; and 

(II) such failure is corrected during the 
30-day period beginning on the first date 
the person otherwise liable for such pen-
alty knew, or exercising reasonable dili-
gence would have known, that such failure 
existed. 

(iii) OVERALL LIMITATION FOR UNINTEN-
TIONAL FAILURES.—In the case of failures 
which are due to reasonable cause and not to 
willful neglect, the penalty imposed by sub-
paragraph (A) for failures shall not exceed 
the amount equal to the lesser of— 

(I) 10 percent of the aggregate amount 
paid or incurred by the plan sponsor (or 
predecessor plan sponsor) during the pre-
ceding taxable year for group health plans; 
or 

(II) $500,000. 

(E) WAIVER BY SECRETARY.—In the case of a 
failure which is due to reasonable cause and 
not to willful neglect, the Secretary may 
waive part or all of the penalty imposed by 
subparagraph (A) to the extent that the pay-
ment of such penalty would be excessive rel-
ative to the failure involved. 

(F) DEFINITIONS.—Terms used in this para-
graph which are defined in section 1191b of this 
title shall have the meanings provided such 
terms in such section. 

(11) The Secretary and the Secretary of Health 
and Human Services shall maintain such on-
going consultation as may be necessary and ap-
propriate to coordinate enforcement under this 
subsection with enforcement under section 
1320b–14(c)(8) 2 of title 42. 

(12) The Secretary may assess a civil penalty 
against any sponsor of a CSEC plan of up to $100 
a day from the date of the plan sponsor’s failure 
to comply with the requirements of section 
1085a(j)(3) of this title to establish or update a 
funding restoration plan. 

(d) Status of employee benefit plan as entity 

(1) An employee benefit plan may sue or be 
sued under this subchapter as an entity. Service 
of summons, subpena, or other legal process of a 
court upon a trustee or an administrator of an 
employee benefit plan in his capacity as such 
shall constitute service upon the employee bene-
fit plan. In a case where a plan has not des-
ignated in the summary plan description of the 
plan an individual as agent for the service of 
legal process, service upon the Secretary shall 
constitute such service. The Secretary, not later 
than 15 days after receipt of service under the 
preceding sentence, shall notify the adminis-
trator or any trustee of the plan of receipt of 
such service. 

(2) Any money judgment under this subchapter 
against an employee benefit plan shall be en-
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forceable only against the plan as an entity and 
shall not be enforceable against any other per-
son unless liability against such person is estab-
lished in his individual capacity under this sub-
chapter. 

(e) Jurisdiction 

(1) Except for actions under subsection 
(a)(1)(B) of this section, the district courts of 
the United States shall have exclusive jurisdic-
tion of civil actions under this subchapter 
brought by the Secretary or by a participant, 
beneficiary, fiduciary, or any person referred to 
in section 1021(f)(1) of this title. State courts of 
competent jurisdiction and district courts of the 
United States shall have concurrent jurisdiction 
of actions under paragraphs (1)(B) and (7) of sub-
section (a) of this section. 

(2) Where an action under this subchapter is 
brought in a district court of the United States, 
it may be brought in the district where the plan 
is administered, where the breach took place, or 
where a defendant resides or may be found, and 
process may be served in any other district 
where a defendant resides or may be found. 

(f) Amount in controversy; citizenship of parties 

The district courts of the United States shall 
have jurisdiction, without respect to the 
amount in controversy or the citizenship of the 
parties, to grant the relief provided for in sub-
section (a) of this section in any action. 

(g) Attorney’s fees and costs; awards in actions 
involving delinquent contributions 

(1) In any action under this subchapter (other 
than an action described in paragraph (2)) by a 
participant, beneficiary, or fiduciary, the court 
in its discretion may allow a reasonable attor-
ney’s fee and costs of action to either party. 

(2) In any action under this subchapter by a fi-
duciary for or on behalf of a plan to enforce sec-
tion 1145 of this title in which a judgment in 
favor of the plan is awarded, the court shall 
award the plan— 

(A) the unpaid contributions, 
(B) interest on the unpaid contributions, 
(C) an amount equal to the greater of— 

(i) interest on the unpaid contributions, or 
(ii) liquidated damages provided for under 

the plan in an amount not in excess of 20 
percent (or such higher percentage as may 
be permitted under Federal or State law) of 
the amount determined by the court under 
subparagraph (A), 

(D) reasonable attorney’s fees and costs of 
the action, to be paid by the defendant, and 

(E) such other legal or equitable relief as the 
court deems appropriate. 

For purposes of this paragraph, interest on un-
paid contributions shall be determined by using 
the rate provided under the plan, or, if none, the 
rate prescribed under section 6621 of title 26. 

(h) Service upon Secretary of Labor and Sec-
retary of the Treasury 

A copy of the complaint in any action under 
this subchapter by a participant, beneficiary, or 
fiduciary (other than an action brought by one 
or more participants or beneficiaries under sub-
section (a)(1)(B) which is solely for the purpose 

of recovering benefits due such participants 
under the terms of the plan) shall be served 
upon the Secretary and the Secretary of the 
Treasury by certified mail. Either Secretary 
shall have the right in his discretion to inter-
vene in any action, except that the Secretary of 
the Treasury may not intervene in any action 
under part 4 of this subtitle. If the Secretary 
brings an action under subsection (a) on behalf 
of a participant or beneficiary, he shall notify 
the Secretary of the Treasury. 

(i) Administrative assessment of civil penalty 

In the case of a transaction prohibited by sec-
tion 1106 of this title by a party in interest with 
respect to a plan to which this part applies, the 
Secretary may assess a civil penalty against 
such party in interest. The amount of such pen-
alty may not exceed 5 percent of the amount in-
volved in each such transaction (as defined in 
section 4975(f)(4) of title 26) for each year or part 
thereof during which the prohibited transaction 
continues, except that, if the transaction is not 
corrected (in such manner as the Secretary shall 
prescribe in regulations which shall be consist-
ent with section 4975(f)(5) of title 26) within 90 
days after notice from the Secretary (or such 
longer period as the Secretary may permit), 
such penalty may be in an amount not more 
than 100 percent of the amount involved. This 
subsection shall not apply to a transaction with 
respect to a plan described in section 4975(e)(1) 
of title 26. 

(j) Direction and control of litigation by Attorney 
General 

In all civil actions under this subchapter, at-
torneys appointed by the Secretary may rep-
resent the Secretary (except as provided in sec-
tion 518(a) of title 28), but all such litigation 
shall be subject to the direction and control of 
the Attorney General. 

(k) Jurisdiction of actions against the Secretary 
of Labor 

Suits by an administrator, fiduciary, partici-
pant, or beneficiary of an employee benefit plan 
to review a final order of the Secretary, to re-
strain the Secretary from taking any action 
contrary to the provisions of this chapter, or to 
compel him to take action required under this 
subchapter, may be brought in the district court 
of the United States for the district where the 
plan has its principal office, or in the United 
States District Court for the District of Colum-
bia. 

(l) Civil penalties on violations by fiduciaries 

(1) In the case of— 
(A) any breach of fiduciary responsibility 

under (or other violation of) part 4 of this sub-
title by a fiduciary, or 

(B) any knowing participation in such a 
breach or violation by any other person, 

the Secretary shall assess a civil penalty 
against such fiduciary or other person in an 
amount equal to 20 percent of the applicable re-
covery amount. 

(2) For purposes of paragraph (1), the term 
‘‘applicable recovery amount’’ means any 
amount which is recovered from a fiduciary or 
other person with respect to a breach or viola-
tion described in paragraph (1)— 
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(A) pursuant to any settlement agreement 
with the Secretary, or 

(B) ordered by a court to be paid by such fi-
duciary or other person to a plan or its par-
ticipants and beneficiaries in a judicial pro-
ceeding instituted by the Secretary under sub-
section (a)(2) or (a)(5). 

(3) The Secretary may, in the Secretary’s sole 
discretion, waive or reduce the penalty under 
paragraph (1) if the Secretary determines in 
writing that— 

(A) the fiduciary or other person acted rea-
sonably and in good faith, or 

(B) it is reasonable to expect that the fidu-
ciary or other person will not be able to re-
store all losses to the plan (or to provide the 
relief ordered pursuant to subsection (a)(9)) 
without severe financial hardship unless such 
waiver or reduction is granted. 

(4) The penalty imposed on a fiduciary or 
other person under this subsection with respect 
to any transaction shall be reduced by the 
amount of any penalty or tax imposed on such 
fiduciary or other person with respect to such 
transaction under subsection (i) of this section 
and section 4975 of title 26. 

(m) Penalty for improper distribution 

In the case of a distribution to a pension plan 
participant or beneficiary in violation of section 
1056(e) of this title by a plan fiduciary, the Sec-
retary shall assess a penalty against such fidu-
ciary in an amount equal to the value of the dis-
tribution. Such penalty shall not exceed $10,000 
for each such distribution. 

(Pub. L. 93–406, title I, § 502, Sept. 2, 1974, 88 Stat. 
891; Pub. L. 96–364, title III, § 306(b), Sept. 26, 
1980, 94 Stat. 1295; Pub. L. 99–272, title X, 
§ 10002(b), Apr. 7, 1986, 100 Stat. 231; Pub. L. 
100–203, title IX, §§ 9342(c), 9344, Dec. 22, 1987, 101 
Stat. 1330–372, 1330–373; Pub. L. 101–239, title II, 
§ 2101(a), (b), title VII, §§ 7881(b)(5)(B), (j)(2), (3), 
7891(a)(1), 7894(f)(1), Dec. 19, 1989, 103 Stat. 2123, 
2438, 2442, 2445, 2450; Pub. L. 101–508, title XII, 
§ 12012(d)(2), Nov. 5, 1990, 104 Stat. 1388–573; Pub. 
L. 103–66, title IV, § 4301(c)(1)–(3), Aug. 10, 1993, 
107 Stat. 376; Pub. L. 103–401, §§ 2, 3, Oct. 22, 1994, 
108 Stat. 4172; Pub. L. 103–465, title VII, 
§ 761(a)(9)(B)(ii), Dec. 8, 1994, 108 Stat. 5033; Pub. 
L. 104–191, title I, § 101(b), (e)(2), Aug. 21, 1996, 110 
Stat. 1951, 1952; Pub. L. 104–204, title VI, 
§ 603(b)(3)(E), Sept. 26, 1996, 110 Stat. 2938; Pub. L. 
105–34, title XV, § 1503(c)(2)(B), (d)(7), Aug. 5, 1997, 
111 Stat. 1062; Pub. L. 107–204, title III, § 306(b)(3), 
July 30, 2002, 116 Stat. 783; Pub. L. 108–218, title 
I, §§ 102(d), 103(b), 104(a)(2), Apr. 10, 2004, 118 Stat. 
602, 603, 606; Pub. L. 109–280, title I, § 103(b)(2), 
title II, § 202(b), (c), title V, §§ 502(a)(2), (b)(2), 
507(b), 508(a)(2)(C), title IX, § 902(f)(2), Aug. 17, 
2006, 120 Stat. 816, 884, 885, 940, 941, 949, 951, 1039; 
Pub. L. 110–233, title I, § 101(e), May 21, 2008, 122 
Stat. 886; Pub. L. 110–458, title I, §§ 101(c)(1)(H), 
102(b)(1)(H), (I), Dec. 23, 2008, 122 Stat. 5097, 5101; 
Pub. L. 111–3, title III, § 311(b)(1)(E), Feb. 4, 2009, 
123 Stat. 70; Pub. L. 113–97, title I, § 102(b)(6), 
Apr. 7, 2014, 128 Stat. 1117; Pub. L. 113–235, div. O, 
title I, § 111(d), Dec. 16, 2014, 128 Stat. 2793.) 

REFERENCES IN TEXT 

Section 405(a) of title 26, referred to in subsec. (b)(1), 

was repealed by Pub. L. 98–369, div. A, title IV, § 491(a), 

July 18, 1984, 98 Stat. 848. 

Paragraphs (1) and (4) of section 1166 of this title, re-

ferred to in subsec. (c)(1), were redesignated as pars. (1) 

and (4) of section 1166(a) of this title by Pub. L. 101–239, 

title VII, § 7891(d)(1)(A)(ii)(I), Dec. 19, 1989, 103 Stat. 

2445. 
Section 1082 of this title, referred to in subsec. (c)(3), 

was repealed and a new section 1082 was enacted by 

Pub. L. 109–280, title I, § 101(a), (b), Aug. 17, 2006, 120 

Stat. 784, and, as so enacted, section 1082 of this title no 

longer contains a subsec. (d)(12)(E). 
Section 1320b–14 of title 42, referred to in subsec. 

(c)(11), was repealed by Pub. L. 104–226, § 1(a), Oct. 2, 

1996, 110 Stat. 3033, and a new section 1320b–14 of title 

42, which does not contain a subsec. (c)(8), was enacted 

by Pub. L. 106–554, § 1(a)(6) [title IX, § 911(a)(1)], Dec. 21, 

2000, 114 Stat. 2763, 2763A–583. 
This chapter, referred to in subsec. (k), was in the 

original ‘‘this Act’’, meaning Pub. L. 93–406, known as 

the Employee Retirement Income Security Act of 1974. 

Titles I, III, and IV of such Act are classified prin-

cipally to this chapter. For complete classification of 

this Act to the Code, see Short Title note set out under 

section 1001 of this title and Tables. 

CODIFICATION 

Another section 306(b)(3) of Pub. L. 107–204 is classi-

fied to section 7244(b)(3) of Title 15, Commerce and 

Trade. 

AMENDMENTS 

2014—Subsec. (a)(11). Pub. L. 113–235 added par. (11). 
Subsec. (c)(10) to (12). Pub. L. 113–97 redesignated par. 

(10) relating to ongoing consultation by the Secretary 

and the Secretary of Health and Human Services as 

par. (11) and added par. (12). 
2009—Subsec. (a)(6). Pub. L. 111–3, § 311(b)(1)(E)(i), 

which directed the substitution of ‘‘(8), or (9)’’ for ‘‘or 

(8)’’, could not be executed because the words ‘‘or (8)’’ 

did not appear after the amendment by Pub. L. 110–233, 

§ 101(e)(1). See 2008 Amendment note below. 
Subsec. (c)(9), (10). Pub. L. 111–3, § 311(b)(1)(E)(ii), 

added par. (9) and redesignated former par. (9) as (10) re-

lating to Secretarial enforcement authority relating to 

use of genetic information. 
2008—Subsec. (a)(6). Pub. L. 110–233, § 101(e)(1), sub-

stituted ‘‘(7), (8), or (9)’’ for ‘‘(7), or (8)’’. 
Subsec. (b)(3). Pub. L. 110–233, § 101(e)(2), substituted 

‘‘Except as provided in subsections (c)(9) and (a)(6) 

(with respect to collecting civil penalties under sub-

section (c)(9)), the Secretary’’ for ‘‘The Secretary’’. 
Subsec. (c)(2). Pub. L. 110–458, § 102(b)(1)(H), sub-

stituted ‘‘1021(b)(1)’’ for ‘‘1021(b)(4)’’. 
Subsec. (c)(4). Pub. L. 110–458, § 101(c)(1)(H), sub-

stituted ‘‘by any person of subsection (j), (k), or (l) of 

section 1021 of this title or section 1144(e)(3) of this 

title.’’ for ‘‘by any person of subsection (j), (k), or (l) of 

section 1021 of this title, section 1082(b)(7)(F)(vi) of this 

title, or section 1144(e)(3) of this title.’’ 
Subsec. (c)(8)(A). Pub. L. 110–458, § 102(b)(1)(I), inserted 

‘‘plan’’ after ‘‘multiemployer’’. 
Subsec. (c)(9), (10). Pub. L. 110–233, § 101(e)(3), added 

par. (9) and redesignated former par. (9) as (10). 
2006—Subsec. (a)(6). Pub. L. 109–280, § 202(b)(1), sub-

stituted ‘‘(6), (7), or (8)’’ for ‘‘(6), or (7)’’. 
Subsec. (a)(8) to (10). Pub. L. 109–280, § 202(c), amended 

subsec. (a) by striking out ‘‘or’’ at end of par. (8), sub-

stituting ‘‘; or’’ for period at end of par. (9), and adding 

par. (10). 
Subsec. (c)(1). Pub. L. 109–280, § 508(a)(2)(C), sub-

stituted ‘‘section 1021(f) of this title, or section 1025(a) 

of this title’’ for ‘‘or section 1021(f) of this title’’. 
Subsec. (c)(4). Pub. L. 109–280, § 902(f)(2), which di-

rected amendment of par. (4) by substituting ‘‘, section 

1082(b)(7)(F)(vi) of this title, or section 1144(e)(3) of this 

title’’ for ‘‘or section 1082(b)(7)(F)(vi) of this title’’, was 

executed by making the substitution for ‘‘or 

1082(b)(7)(F)(iv) of this title’’, to reflect the probable in-

tent of Congress. 
Pub. L. 109–280, § 502(b)(2), which directed amendment 

of par. (4) by substituting ‘‘subsection (j), (k), or (l) of 
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section 1021 of this title’’ for ‘‘section 1021(j) or (k) of 

this title’’, was executed by making the substitution 

for ‘‘subsection (j) or (k) of section 1021 of this title’’, 

to reflect the probable intent of Congress. 
Pub. L. 109–280, § 502(a)(2), substituted ‘‘subsection (j) 

or (k) of section 1021 of this title’’ for ‘‘section 1021(j)’’. 
Pub. L. 109–280, § 103(b)(2), which directed amendment 

of par. (4) by substituting ‘‘section 1021(j) or 

1082(b)(7)(F)(iv) of this title’’ for ‘‘section 

1082(b)(7)(F)(iv) of this title’’, was executed by making 

the substitution for ‘‘section 1082(b)(7)(F)(vi) of this 

title’’, to reflect the probable intent of Congress. 
Subsec. (c)(7). Pub. L. 109–280, § 507(b), substituted 

‘‘subsection (i) or (m) of section 1021’’ for ‘‘section 

1021(i)’’. 
Subsec. (c)(8), (9). Pub. L. 109–280, § 202(b)(2), (3), added 

par. (8) and redesignated former par. (8) as (9). 
2004—Subsec. (c)(1). Pub. L. 108–218, § 103(b), sub-

stituted ‘‘, section 1021(e)(1) of this title, or section 

1021(f) of this title’’ for ‘‘or section 1021(e)(1) of this 

title’’. 
Subsec. (c)(3). Pub. L. 108–218, § 102(d), inserted ‘‘or 

who fails to meet the requirements of section 

1082(d)(12)(E) of this title with respect to any person’’ 

after ‘‘1021(e)(2) of this title with respect to any per-

son’’. 
Subsec. (c)(4). Pub. L. 108–218, § 104(a)(2), amended par. 

(4) generally. Prior to amendment, par. (4) read as fol-

lows: ‘‘The Secretary may assess a civil penalty of not 

more than $1,000 for each violation by any person of 

section 1021(f)(1) of this title.’’ 
2002—Subsec. (a)(6). Pub. L. 107–204, § 306(b)(3)(A), sub-

stituted ‘‘(5), (6), or (7)’’ for ‘‘(5), or (6)’’. 
Subsec. (c)(7), (8). Pub. L. 107–204, § 306(b)(3)(B), (C), 

added par. (7) and redesignated former par. (7) as (8). 
1997—Subsec. (a)(6). Pub. L. 105–34, § 1503(d)(7), sub-

stituted ‘‘(5), or (6)’’ for ‘‘or (5)’’. 
Subsec. (c)(6), (7). Pub. L. 105–34, § 1503(c)(2)(B), added 

par. (6) and redesignated former par. (6) as (7). 
1996—Subsec. (a)(6). Pub. L. 104–191, § 101(e)(2)(A)(i), 

substituted ‘‘under paragraph (2), (4), or (5) of sub-

section (c) or under subsection (i) or (l)’’ for ‘‘under 

subsection (c)(2) or (i) or (l) of this section’’. 
Subsec. (b)(3). Pub. L. 104–204 made technical amend-

ment to reference in original act which appears in text 

as reference to section 1191b of this title. 
Pub. L. 104–191, § 101(b), added par. (3). 
Subsec. (c)(1). Pub. L. 104–191, § 101(e)(2)(B), inserted 

at end ‘‘For purposes of this paragraph, each violation 

described in subparagraph (A) with respect to any sin-

gle participant, and each violation described in sub-

paragraph (B) with respect to any single participant or 

beneficiary, shall be treated as a separate violation.’’ 
Subsec. (c)(4) to (6). Pub. L. 104–191, § 101(e)(2)(A)(ii), 

struck out ‘‘For purposes of this paragraph, each viola-

tion described in subparagraph (A) with respect to any 

single participant, and each violation described in sub-

paragraph (B) with respect to any single participant or 

beneficiary, shall be treated as a separate violation. 

The Secretary and’’ after ‘‘section 1021(f)(1) of this 

title.’’, redesignated ‘‘the Secretary of Health and 

Human Services shall maintain such ongoing consulta-

tion as may be necessary and appropriate to coordinate 

enforcement under this subsection with enforcement 

under section 1320b–14(c)(8) of title 42.’’ as par. (6) and 

inserted ‘‘The Secretary and’’ before ‘‘the Secretary of 

Health and Human Services’’, and added par. (5). 
1994—Subsec. (a)(9). Pub. L. 103–401, § 2, added par. (9). 
Subsec. (l)(3)(B). Pub. L. 103–401, § 3, inserted ‘‘(or to 

provide the relief ordered pursuant to subsection 

(a)(9))’’ after ‘‘to restore all losses to the plan’’. 
Subsec. (m). Pub. L. 103–465 added subsec. (m). 
1993—Subsec. (a)(7), (8). Pub. L. 103–66, § 4301(c)(1), 

added pars. (7) and (8). 
Subsec. (c)(4). Pub. L. 103–66, § 4301(c)(2), added par. 

(4). 
Subsec. (e)(1). Pub. L. 103–66, § 4301(c)(3), substituted 

in first sentence ‘‘fiduciary, or any person referred to 

in section 1021(f)(1) of this title’’ for ‘‘or fiduciary’’ and 

in second sentence ‘‘paragraphs (1)(B) and (7) of sub-

section (a)’’ for ‘‘subsection (a)(1)(B)’’. 

1990—Subsec. (c)(1). Pub. L. 101–508, § 12012(d)(2)(A), in-

serted ‘‘or section 1021(e)(1) of this title’’ after ‘‘section 

1166 of this title’’. 

Subsec. (c)(3). Pub. L. 101–508, § 12012(d)(2)(B), inserted 

‘‘or who fails to meet the requirements of section 

1021(e)(2) of this title with respect to any person’’ after 

first reference to ‘‘beneficiary’’ and ‘‘or to such person’’ 

after second reference to ‘‘beneficiary’’. 

1989—Subsec. (a)(6). Pub. L. 101–239, § 7881(j)(2), sub-

stituted ‘‘subsection (c)(2) or (i)’’ for ‘‘subsection (i)’’. 

Pub. L. 101–239, § 2101(b), inserted ‘‘or (l)’’ after ‘‘sub-

section (i)’’. 

Subsec. (b)(1). Pub. L. 101–239, § 7894(f)(1), substituted 

‘‘respect’’ for ‘‘respct’’ before ‘‘to a violation’’ in intro-

ductory provisions. 

Pub. L. 101–239, § 7891(a)(1), substituted ‘‘Internal Rev-

enue Code of 1986’’ for ‘‘Internal Revenue Code of 1954’’, 

which for purposes of codification was translated as 

‘‘title 26’’ thus requiring no change in text. 

Subsec. (c)(2). Pub. L. 101–239, § 7881(j)(3), inserted 

‘‘against any plan administrator’’ after ‘‘civil penalty’’ 

and substituted ‘‘such plan administrator’s’’ for ‘‘a 

plan administrator’s’’. 

Subsec. (c)(3). Pub. L. 101–239, § 7881(b)(5)(B), added 

par. (3). 

Subsec. (g)(2). Pub. L. 101–239, § 7891(a)(1), substituted 

‘‘Internal Revenue Code of 1986’’ for ‘‘Internal Revenue 

Code of 1954’’, which for purposes of codification was 

translated as ‘‘title 26’’ thus requiring no change in 

text. 

Subsec. (l). Pub. L. 101–239, § 2101(a), added subsec. (l). 

1987—Subsec. (c). Pub. L. 100–203, § 9342(c), designated 

existing provision as par. (1), redesignated as cls. (A) 

and (B) former cls. (1) and (2), and added par. (2). 

Subsec. (i). Pub. L. 100–203, § 9344, amended second 

sentence generally. Prior to amendment, second sen-

tence read as follows: ‘‘The amount of such penalty 

may not exceed 5 percent of the amount involved (as 

defined in section 4975(f)(4) of title 26); except that if 

the transaction is not corrected (in such manner as the 

Secretary shall prescribe by regulation, which regula-

tions shall be consistent with section 4975(f)(5) of title 

26) within 90 days after notice from the Secretary (or 

such longer period as the Secretary may permit), such 

penalty may be in an amount not more than 100 per-

cent of the amount involved.’’ 

1986—Subsec. (c). Pub. L. 99–272 inserted ‘‘(1) who fails 

to meet the requirements of paragraph (1) or (4) of sec-

tion 1166 of this title with respect to a participant or 

beneficiary, or (2)’’. 

1980—Subsec. (b). Pub. L. 96–364, § 306(b)(1), redesig-

nated existing provisions as par. (1)(A) and (B) and 

added par. (2). 

Subsec. (g). Pub. L. 96–364, § 306(b)(2), redesignated ex-

isting provisions as par. (1), inserted exception for ac-

tions under paragraph (2), and added par. (2). 

EFFECTIVE DATE OF 2014 AMENDMENT 

Amendment by Pub. L. 113–235 applicable with re-

spect to plan years beginning after Dec. 31, 2014, see 

section 111(e) of Pub. L. 113–235, set out as a note under 

section 1021 of this title. 

Amendment by Pub. L. 113–97 applicable to years be-

ginning after Dec. 31, 2013, see section 3 of Pub. L. 

113–97, set out as a note under section 401 of Title 26, In-

ternal Revenue Code. 

EFFECTIVE DATE OF 2009 AMENDMENT 

Amendment by Pub. L. 111–3 effective Apr. 1, 2009, and 

applicable to child health assistance and medical as-

sistance provided on or after that date, with certain ex-

ceptions, see section 3 of Pub. L. 111–3, set out as an Ef-

fective Date note under section 1396 of Title 42, The 

Public Health and Welfare. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment by Pub. L. 110–458 effective as if included 

in the provisions of Pub. L. 109–280 to which the amend-

ment relates, except as otherwise provided, see section 
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112 of Pub. L. 110–458, set out as a note under section 72 

of Title 26, Internal Revenue Code. 
Pub. L. 110–233, title I, § 101(f)(2), May 21, 2008, 122 

Stat. 888, provided that: ‘‘The amendments made by 

this section [amending this section and sections 1182 

and 1191b of this title] shall apply with respect to group 

health plans for plan years beginning after the date 

that is 1 year after the date of enactment of this Act 

[May 21, 2008].’’ 

EFFECTIVE DATE OF 2006 AMENDMENT 

Amendment by section 103(b)(2) of Pub. L. 109–280 ap-

plicable to plan years beginning after Dec. 31, 2007, with 

collective bargaining exception, see section 103(c) of 

Pub. L. 109–280, set out as a note under section 1021 of 

this title. 
Amendment by section 202(b), (c) of Pub. L. 109–280 

applicable with respect to plan years beginning after 

2007, with special rules for certain notices and certain 

restored benefits, see section 202(f) of Pub. L. 109–280, 

set out as a note under section 1082 of this title. 
Amendment by section 502(a)(2), (b)(2) of Pub. L. 

109–280 applicable to plan years beginning after Dec. 31, 

2007, see section 502(d) of Pub. L. 109–280, set out as a 

note under section 4980F of Title 26, Internal Revenue 

Code. 
Amendment by section 507(b) of Pub. L. 109–280 appli-

cable to plan years beginning after Dec. 31, 2006, see 

section 507(d)(1) of Pub. L. 109–280, set out as a note 

under section 1021 of this title. 
Amendment by section 508(a)(2)(C) of Pub. L. 109–280 

applicable to plan years beginning after Dec. 31, 2006, 

with special rule for collectively bargained agreements 

that were ratified on or before such date, see section 

508(c) of Pub. L. 109–280, set out as a note under section 

1025 of this title. 
Amendment by section 902(f)(2) effective Aug. 17, 2006, 

see section 902(g) of Pub. L. 109–280, set out as a note 

under section 401 of Title 26, Internal Revenue Code. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by section 103(b) of Pub. L. 108–218 appli-

cable to plan years beginning after Dec. 31, 2004, see 

section 103(d) of Pub. L. 108–218, set out as a note under 

section 1021 of this title. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by Pub. L. 107–204 effective 180 days after 

July 30, 2002, see section 7244(c) of Title 15, Commerce 

and Trade. 

EFFECTIVE DATE OF 1996 AMENDMENTS 

Amendment by Pub. L. 104–204 applicable with re-

spect to group health plans for plan years beginning on 

or after Jan. 1, 1998, see section 603(c) of Pub. L. 104–204 

set out as a note under section 1003 of this title. 
Amendment by Pub. L. 104–191 applicable with re-

spect to group health plans for plan years beginning 

after June 30, 1997, except as otherwise provided, see 

section 101(g) of Pub. L. 104–191, set out as a note under 

section 1181 of this title. 

EFFECTIVE DATE OF 1994 AMENDMENTS 

Amendment by Pub. L. 103–465 applicable to plan 

years beginning after Dec. 31, 1994, see section 761(b)(1) 

of Pub. L. 103–465, set out as a note under section 1056 

of this title. 
Pub. L. 103–401, § 5, Oct. 22, 1994, 108 Stat. 4173, pro-

vided that: ‘‘The amendments made by this Act 

[amending this section] shall apply to any legal pro-

ceeding pending, or brought, on or after May 31, 1993.’’ 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–508 applicable to qualified 

transfers under section 420 of title 26 made after Nov. 

5, 1990, see section 12012(e) of Pub. L. 101–508, set out as 

a note under section 1021 of this title. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Pub. L. 101–239, title II, § 2101(c), Dec. 19, 1989, 103 

Stat. 2123, provided that: ‘‘The amendments made by 

this section [amending this section] shall apply to any 

breach of fiduciary responsibility or other violation oc-

curring on or after the date of the enactment of this 

Act [Dec. 19, 1989].’’ 

Amendment by section 7881(b)(5)(B), (j)(2), (3) of Pub. 

L. 101–239 effective, except as otherwise provided, as if 

included in the provision of the Pension Protection 

Act, Pub. L. 100–203, §§ 9302–9346, to which such amend-

ment relates, see section 7882 of Pub. L. 101–239, set out 

as a note under section 401 of Title 26, Internal Revenue 

Code. 

Amendment by section 7891(a)(1) of Pub. L. 101–239 ef-

fective, except as otherwise provided, as if included in 

the provision of the Tax Reform Act of 1986, Pub. L. 

99–514, to which such amendment relates, see section 

7891(f) of Pub. L. 101–239, set out as a note under section 

1002 of this title. 

Amendment by section 7894(f)(1) of Pub. L. 101–239 ef-

fective, except as otherwise provided, as if originally 

included in the provision of the Employee Retirement 

Income Security Act of 1974, Pub. L. 93–406, to which 

such amendment relates, see section 7894(i) of Pub. L. 

101–239, set out as a note under section 1002 of this title. 

EFFECTIVE DATE OF 1987 AMENDMENT 

Pub. L. 100–203, title IX, § 9342(d), Dec. 22, 1987, 101 

Stat. 1330–372, provided that: 

‘‘(1) IN GENERAL.—The amendments made by this sec-

tion [amending this section and sections 1023, 1024, and 

1113 of this title] shall apply with respect to reports re-

quired to be filed after December 31, 1987. 

‘‘(2) REGULATIONS.—The Secretary of Labor shall 

issue the regulations required to carry out the amend-

ments made by subsection (c) [amending this section] 

not later than January 1, 1989.’’ 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–272 applicable to plan years 

beginning on or after July 1, 1986, with special rule for 

collective bargaining agreements, see section 10002(d) 

of Pub. L. 99–272, set out as an Effective Date note 

under section 1161 of this title. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–364 effective Sept. 26, 1980, 

except as specifically provided, see section 1461(e) of 

this title. 

REGULATIONS 

Pub. L. 110–233, title I, § 101(f)(1), May 21, 2008, 122 

Stat. 888, provided that: ‘‘The Secretary of Labor shall 

issue final regulations not later than 12 months after 

the date of enactment of this Act [May 21, 2008] to 

carry out the amendments made by this section 

[amending this section and sections 1182 and 1191b of 

this title].’’ 

Secretary authorized, effective Sept. 2, 1974, to pro-

mulgate regulations wherever provisions of this sub-

chapter call for the promulgation of regulations, see 

section 1031 of this title. 

APPLICABILITY OF AMENDMENTS BY SUBTITLES A AND B 

OF TITLE I OF PUB. L. 109–280 

For special rules on applicability of amendments by 

subtitles A (§§ 101–108) and B (§§ 111–116) of title I of Pub. 

L. 109–280 to certain eligible cooperative plans, PBGC 

settlement plans, and eligible government contractor 

plans, see sections 104, 105, and 106 of Pub. L. 109–280, 

set out as notes under section 401 of Title 26, Internal 

Revenue Code. 

SPECIAL RULE FOR CERTAIN BENEFITS FUNDED UNDER 

AN AGREEMENT APPROVED BY THE PENSION BENEFIT 

GUARANTY CORPORATION 

For applicability of amendment by section 202(b), (c) 

of Pub. L. 109–280 to a multiemployer plan that is a 

party to an agreement that was approved by the Pen-

sion Benefit Guaranty Corporation prior to June 30, 
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2005, and that increases benefits and provides for cer-

tain withdrawal liability rules, see section 206 of Pub. 

L. 109–280, set out as a note under section 412 of Title 

26, Internal Revenue Code. 

EFFECT OF PUB. L. 103–401 ON OTHER PROVISIONS 

Pub. L. 103–401, § 4, Oct. 22, 1994, 108 Stat. 4172, pro-

vided that: ‘‘Nothing in this Act [amending this section 

and enacting provisions set out as notes under this sec-

tion and section 1001 of this title] shall be construed to 

limit the legal standing of individuals to bring a civil 

action as participants or beneficiaries under section 

502(a) of the Employee Retirement Income Security 

Act of 1974 (29 U.S.C. 1132(a)), and nothing in this Act 

shall affect the responsibilities, obligations, or duties 

imposed upon fiduciaries by title I of the Employee Re-

tirement Income Security Act of 1974 [this sub-

chapter].’’ 

PLAN AMENDMENTS NOT REQUIRED UNTIL JULY 30, 2002 

For provisions directing that if any amendment made 

by section 306(b) of Pub. L. 107–204 requires an amend-

ment to any plan, such plan amendment shall not be 

required to be made before the first plan year begin-

ning on or after July 30, 2002, see section 7244(b)(3) of 

Title 15, Commerce and Trade. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 

JANUARY 1, 1994 

For provisions setting forth circumstances under 

which any amendment to a plan required to be made by 

an amendment made by section 4301 of Pub. L. 103–66 

shall not be required to be made before the first plan 

year beginning on or after Jan. 1, 1994, see section 

4301(d) of Pub. L. 103–66, set out as an Effective Date of 

1993 Amendment note under section 1021 of this title. 

§ 1133. Claims procedure 

In accordance with regulations of the Sec-
retary, every employee benefit plan shall— 

(1) provide adequate notice in writing to any 
participant or beneficiary whose claim for 
benefits under the plan has been denied, set-
ting forth the specific reasons for such denial, 
written in a manner calculated to be under-
stood by the participant, and 

(2) afford a reasonable opportunity to any 
participant whose claim for benefits has been 
denied for a full and fair review by the appro-
priate named fiduciary of the decision denying 
the claim. 

(Pub. L. 93–406, title I, § 503, Sept. 2, 1974, 88 Stat. 
893.) 

REGULATIONS 

Secretary authorized, effective Sept. 2, 1974, to pro-

mulgate regulations wherever provisions of this sub-

chapter call for the promulgation of regulations, see 

section 1031 of this title. 

§ 1134. Investigative authority 

(a) Investigation and submission of reports, 
books, etc. 

The Secretary shall have the power, in order 
to determine whether any person has violated or 
is about to violate any provision of this sub-
chapter or any regulation or order thereunder— 

(1) to make an investigation, and in connec-
tion therewith to require the submission of re-
ports, books, and records, and the filing of 
data in support of any information required to 
be filed with the Secretary under this sub-
chapter, and 

(2) to enter such places, inspect such books 
and records and question such persons as he 
may deem necessary to enable him to deter-
mine the facts relative to such investigation, 
if he has reasonable cause to believe there 
may exist a violation of this subchapter or any 
rule or regulation issued thereunder or if the 
entry is pursuant to an agreement with the 
plan. 

The Secretary may make available to any per-
son actually affected by any matter which is the 
subject of an investigation under this section, 
and to any department or agency of the United 
States, information concerning any matter 
which may be the subject of such investigation; 
except that any information obtained by the 
Secretary pursuant to section 6103(g) of title 26 
shall be made available only in accordance with 
regulations prescribed by the Secretary of the 
Treasury. 

(b) Frequency of submission of books and 
records 

The Secretary may not under the authority of 
this section require any plan to submit to the 
Secretary any books or records of the plan more 
than once in any 12 month period, unless the 
Secretary has reasonable cause to believe there 
may exist a violation of this subchapter or any 
regulation or order thereunder. 

(c) Other provisions applicable relating to at-
tendance of witnesses and production of 
books, records, etc. 

For the purposes of any investigation provided 
for in this subchapter, the provisions of sections 
49 and 50 of title 15 (relating to the attendance 
of witnesses and the production of books, 
records, and documents) are hereby made appli-
cable (without regard to any limitation in such 
sections respecting persons, partnerships, banks, 
or common carriers) to the jurisdiction, powers, 
and duties of the Secretary or any officers des-
ignated by him. To the extent he considers ap-
propriate, the Secretary may delegate his inves-
tigative functions under this section with re-
spect to insured banks acting as fiduciaries of 
employee benefit plans to the appropriate Fed-
eral banking agency (as defined in section 
1813(q) of title 12). 

(d) Evidentiary privilege; confidentiality of com-
munications 

The Secretary may promulgate a regulation 
that provides an evidentiary privilege for, and 
provides for the confidentiality of communica-
tions between or among, any of the following en-
tities or their agents, consultants, or employees: 

(1) A State insurance department. 
(2) A State attorney general. 
(3) The National Association of Insurance 

Commissioners. 
(4) The Department of Labor. 
(5) The Department of the Treasury. 
(6) The Department of Justice. 
(7) The Department of Health and Human 

Services. 
(8) Any other Federal or State authority 

that the Secretary determines is appropriate 
for the purposes of enforcing the provisions of 
this subchapter. 
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NOTICES

DEPARTMENT OF LABOR
Pension and Welfare Benefit Programs

DEPARTMENT OF THE TREASURY

Internal Revenue Service
(Prohibited Transaction Exemptimoi 77-4]

EMPLOYEE BENEFIT PLANS
Class Exemption for Certain Transactions

Betveen Investment Companies and
Employee Benefit Plans
on November 16, 1976, notice was pub-

llshed in the FEDERAL REGISTER (41 FR
50516) that the Department of Labor
(the Department) and the Internal Rev-
enue Service (the Service) had under
consideration a proposed class exemption
from the restrictions of section 406 of
the Employee Retirement Income Se-
curity Act of 1974 (the Act) and from
the taxes imposed by section 4975 (a)
and (b) of the Internal Revenue Code
of 1954 (the Code), by reason of section
4975(c) (1) of the Code. The class ex-
emption was requested In an application
(Application No. D-055) filed by T. Rowe
Price Associates, Inc., Scudder, Stevens &
Clark, Stein Roe & Farnham and Thorn-
dike, Doran, Paine & Lewis, Inc., invest-
ment advisory firms. The class exemption
would exempt from the prohibited trans-
action restrictions the purchase and sale
by an employee benefit plan of shares of
a registered, open-end investment com-
pany when a fiduciary with respect to the
plan (e.g., an investment manager) is
also the investment adviser for the in-
vestment company. The exemption was
proposed in accordance with the proce-
dures set forth in ERISA Procedure 75-1
(40 FR 18471, April 28, 1975 and Rev.
Proc. 75-26, 1975-1 C.B. 722, and all in-
terested persons were invited to submit
comments on the proposed exemption.

Eight comments were received with re-
gard to the proposed exemption, all sup-
porting the grant of the exemption.
Three comments supported the exemp-
tion as proposed, while one comment sug-
gested that the exemption be expanded
to cover so-called mutual fund-"in house"
plans. This comment was withdrawn af-
ter the publication of notice of the pend-
ency of a proposed, class exemption for
mutal fund "in house" plans in 41 FR
54080,

Each of the remaining comments,
while supporting the exemption, con-
tained one or more suggestions for
changes in the exemption.

One comment suggested a technical
amendment to sections I(c) and I(c)
of the exemption to make clear that pay-
ment of an investment advisory fee based
on total plan assets, from which credit
has been subtracted representing the
plan's pro rata share of the investment
advisory fees paid by the Investment
company, would not contravene the ban
on payment of investment management
or investment advisory fees with respect
to plan assets invested In shares of the
investment company. The comment was
accepted, and Incorporated in sections
I(c) and 31(c). In addition, a typographi-
cal error In section I(c) has been cor-

rected. Another commentator suggested
that the Investment adviser be allowed to
charge his Investment advisory 'fee or
the fee paid for management of the in-
vestment company, whichever was
higher, so long as no double fee was
charged, on the grounds that the higher
fee is often necessary for the economic
servicing of smaller accounts. This sug-
gestion was not accepted, because it
would provide a situation with a poten-
tial for abuse involving economic gain
for the' fiduciary which could not be
easily monitored.

Three suggestions were rejected as un-
necessary In light of existing provisions
In the proposed exemption. The first was
to amend section II(e) of the proposed
exemption to permit the Board of Trus-
tee!; to approve the fees paid to the
fiduciary/investment adviser. Section
II(e) provides for approval by a second
fiduciary of fees paid to the fiduciary/
investment adviser. Inasmuch as the
Board of Trustees Is a fiduciary to the
plan, if it meets the criteria set forth
in section II(d) of the exemption for
a second fiduciary independent of and
unrelated to the investment adviser, it
may approve the fees paid. The second
suggestion, that the investment adviser
be allowed to invest in its money market
fund without receipt of written approval
by the second fiduciary, provided It has
notified the trustees both by prospectus
and orally of its intent to do so, was not
accepted, as the methods provided for
approval in section II(e) provide enough
alternatives to allow flexibility in receipt
of approval, and the method suggested
by the commentator would not provide
adequate documentation of prior ap-
proval. Another suggestion, to the effect
that the exemption be clarified to state
that it covers insurance company sepa-
rate accounts which invest portions of
their assets in mutual funds, the adviser
to which is the insurance company, was
not accepted because the exemption, as
proposed, covers that situation. Plan as-
sets invested in an insurance company
separate account remain plan assets un-
der section 401(b) (2) (B) of the Act. The
fact that the insurance company need
not hold such assets in trust under sec-
"tion 403 (b) (2) of the Act, and that there-
fore the insurance company holds such
assets in its own name and not in the
name of the plan, does not alter the fact
that it, as investment adviser to the plan,
Is investing plan assets in a mutual fund
to which it is an investment adviser.
Therefore, to the extent It meets the con-
ditions set forth in the exemption, it may
cause the purchase or sale by such sepa-
rate account of shares of such mutual
funds.

Similarly, a suggestion that the
exemption be extended to no-load,
closed-end investment companies was
rejected because insufficient information
was provided to determine whether such
an extension would be justified.

Finally, one commentator expressed
concern that the standard set forth in
section II(d) as to what constitutes an
unrelated, Indepedent fiduciary for pur-
poses of the exemption would be used

as the .definition of what constitutes an"affiliate" of a bank for purposes of sec-
tion 408(b) (8) of the Act and section
4975(d) (8) of the Code. Concern was
also expressed as to how the standard
would operate in situations Involving
common directors and officers. The first
concern is unwarranted, as section II(d)
clearly states that the definition set forth
is "for purposes of thtI exemption."
With respect to the other concern, sec-
tion II(d) (3) has been amended to make
clear that an officer, director, partner
or employee or relative of a fiduciary/
investment adviser, or an affiliate there-
of, could "te a director of the second
fiduciary without thereby automatically
disqualifying the second fiduciary as
being independent of and unrelated to
the fiduciary/investment adviser. 11ow-
ever, In that case the director must ab-
stain from any participation in the selec-
tion of the investment adviser or the
approval of any purchases or salea
between the plan and the investment
company, or the approval of any change
of fees charged to or paid by the plan.

General information. The attention
of interested persons is directed to the
following:

(1) The fact that a transaction is
the subject of an exemption granted
under section 408(a) of the Act and
section 4975(c) (2) of the Code does not
relieve a fiduciary or other party in In-
terest or disqualified person with respect
to a plan to which the exemption is ap-
plicable from certain other provisions
of the Act and the Code, Including any
prohibited transaction provisions to
which the exemption does not apply and
the general fiduciary responsibility pro-
visions of section 404 of the Act which,
among other things, require a fiduclary
to discharge his duties respecting the
plan solely in the interest of the plan's
participants and beneficiaries and in a
prudent fashion in acordance with ,cc-
tion 404(a) (1) (B) of the Act; nor does'
it affect the requirement of section
401(a) of the Code that a plan must
operate for the exclusive benefit of the
employees of the employer maintaining
the plan and their beneficiaries.(2) The exemption set forth herein Is
supplemental'to, and not in derogation
of, any other provisions of the Act and
the Code, including statutory exemptions
and transitional rules. Furthermore, the
fact that a transaction is subject to an
administrative or statutory exemption is
not dispositive of whether the transac-
tion Is in fact a prohibited transaction.

(3) The class exemption s applicable
to a particular transaction only if the
transaction satisfies the conditions
specified In the class exemption.

(4) In accordance with section 408(a)
of the Act and section 4975(c) (2) of the
Code, and based upon the entire record,
Including the written comments sub-
mitted in response to the notice of No-
vember 16, 1976, the Department and
the Service make the following deter-
minations:

(i) The class exemption set forth here-
in is administratively feasible:
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(ID It is in the interests of plans and
of their participants and beneficaries;
and

(iii) it is- protective of the rights of
participants and beneficiaries of plans.

Exemption. Accordingly, the follow-
ing exemption is hereby granted under
the authority of section 408(a) of the
Act and section 4975(c) (2) of the Code
and in accordance with the procedures
set forth In-ERISA Prbcedure '75-1 (40
FR 18471,April 28, 1975) andRev. Proc.
75-26,1975-1 C33. 722:

Section I-Retroaetive. Effective Jan-
uary 1,1975 until 90 days after the-date
of granting of this exemption, the re-

Sstrictions of section 406 of the Act and
the taxesimposedby section 4975 (a) and
Wb) of the Code, byreason of section 4975
(c) (1) of the Code, shali not apply to the
purchase or sale by an employee benefit
plan of shares of an open-end investment
company registered under the Invest-
ment Company Act of 1940, the Invest-
ment adviser for which is also a fiduciary

-with respect to the plan (or an affiliate
of such fiduciary) and isnot an employer
of employees covered by the plan, pro-
vided that the following conditions are
met: -
(a) Theplan does not pay a sales com-

- mission In connection with such pur-
chase or sale.

(b) The plan does not pay a redemp-
tion fee in connection with the sale by
the plan to the investment company of
such shares; unless (1) such redemption
fee Is paid only to the investment com-
pany, and (2) the existence of such re-
demption fee is disclosed in the invest-
ment company prospectus in effect both
at the time of the purchase of such
shares and at the time of such sale.
(c) The plan does not pay an invest-

ment management, investment advisory
or similar fee with respect to the plan
assets invested in such shares for the
entire period of such investment. This
condition does not preclude (1) the pay-
ment of investment advisory fees by the
investment company under the terms of
its Investment advi~ory agreement adopt-
ed In accordance with section 15 of the
Investment Company Act of 1940, (2) the
payment of an investment advisory fee
by the plan based on total plan assets
from which a credit has been subtracted
representing the plan's pro zata, share of
investment advisory fees paid by the in-
vestment company, or (3) the purchase
by the plan of shares of the investment
company during any fee period for which
the plan prepaid its investment manage-
ment, investment advisory or similar fee,
regardless of whether any part of such
prepaid fee is returned to the plan,
proyided that no investment manage-
iment, investment advisory.or similar fee
was or is paid by the plan for any sub-
sequent fee period during any part of
which lsuch investment in shares of the
investment company was or is retained
by the plan.

Section H-Prospective. Effective DO
days aftert.he date of granting of this
-exemption, the restrictions of section 406
of the Act and the taxes imposed by sec-
tion 4975 (a) and (b) of the Code, by rea-

son of section 4975(c) (1) of the Code,
shal not apply to the purchase or sale
by an employee benefit plan of shares of
an open-end investment company reg-
istered under the Investment Company
Act of 1940, the investment adviser for
-which is, also a fiduciary with respect to
the plan (or an affiliate of such fiduciary)
and is not an employer of employees cov-
ered by the plan (hereinafter referred to
as "fiducary/nvestment adviser"), pro-
vided that the following conditions are
met:

(a) The plan does not pay a sales
commission in connection with such pur-
chase or sale.

(b) The plan does not pay a redemp-
tion fee in connection with the sale by
the plan to the Investment company of
such shares unless (1) such redemption
fee is paid only to the investment com-
pany, and (2) the existence of such re-
demption fee Is disclosed In the invest-
ment company prospectus in effect both
at the time of the purchase of such shares
and at the time of such sale.

(c) The plan does not pay an Invest-
ment management, Investment advisory
or similar fee with respect to the plan
assets Invested In such shares for the
entire period of such Investment. This
condition does not preclude the payment
of investment advisory fees by the in-
vestment company under the terms of
its investment advisory agreement
adopted In accordance with section 15 of
the Investment Company Act of 1940.
This condition also does not preclude
payment of an Investment advisory fee by
the plan based on total plan assets from
which a credit has been subtracted rep-
resenting the plan's pro rata share of In-
vestment advisory fees paid by the in-
vestment company. If, during any fee
period for which the plan has prepaid its
Investment management, Investment ad-
visory or similar fee, the plan purchases
shares of the investment compiny, the
requirement of this paragraph (c) shall
be deemed met with respect to such pre-
paid fee if, by a method reasonably de-
signed to accomplish the same, the
amount -of the prepaid fee that consti-
tutes the fee with respect to the plan as-
sets invested in the investment company
shares (1) is anticipated and subtracted
from the prepaid fee at the time of pay-
ment of such fee, (2) is returned to the
plan no later than during the immedi-
ately following fee period, or (3) is offset
against the prepaid fee for the immedi-
ately following fee period or for the fee
period immediately following there-
after. For purposes of this paragraph, a
fee shall be deemed to be prepaid for
any fee period if the amount of such fee
is calculated as of a date not later than
the first day of such period.

(d) A second fiduciary with respect to
the plan, who is Independent of and
unrelated to the fiduciary/Investment
adviser or any affiliate thereof, receives
a current prospectus Issued by the In-
vestment company, and full and detailed
written disclosure of the investment ad-
visory and other fees charged to or paid
by the plan and the investment com-
pany, including the nature and extent

1873-3

of any differential between the rates of
such fees, the reasons why the fiduciary!
Investment adviser may consider such
purchases to be appropriate for the plan,
and whether there are any limitations
on the fiduclary/investment adviser with
respect to which plan assets may be in-
vested In shares of the investment com-
pany and, if so, the nature of such limi-
tations. For purposes of this exemp-
tion. such second fiduciary will not be
deemed to be independent of and unre-
lated to the fiduciary/investment adviser
or any affillate thereof if:
(1) Such second fiduciary directly or

Indirectly controls, is controlled by, or is
under common control with'the fiduci-
ary/investment adviser or any nffiliate
-thereof;

(2) Such zecond fiduciary, or any offi-
cer, director, partner, employee or rel-
ative of such second fiduciary is an
officer, director, partner, employee or
relative of such fiduciary/investment ad-
viser or any affiliate thereof; or

(3) Such second fiduciary directly or
Indirectly receives any compensation or
other consideration for his or hs- own
personal account in connections with
any transaction, described in this exemp-
tion.

If an officer, director, partner, em-
ploye or relative of such. fiduciary/in-
vestmentadviser or any aftiliate thereof
is a director of such second fiduciary,
and if he or she abstains from partici-
pation In () the choice of the plan's in-
vestment adviser, (ID the approval of
any such purchase or sale between the
plan and the investment company and
(Il) the approval of any change of fees
charged to or pald by the plan, then par-
agraph (d) (2) of this section shall not
apply.

For purposes of this exemption, the
term "control" means the power to ex-
ercise a controlling influence over the
management or policies of a person other
than an Individual, and the term "rela-
tive" means a "relative" as that term is
defined in section 3(15) of the Act (or
a ' membEz of the family" as that term
is defined In section 4975(e) (6) of the
Code), or a brother, a sister, or a spouse
of a brother or a sister.

(e) On the basis of the prospectus and
disclosure referred to In paragraph (d),
the second fiduciary referred to in para-
graph d) approves such purchases and
sales consistent with the responsibilities
obligations, and duties imposed on
fiduciaries by Part 4 of Title I of the Act.
Such approval may be limited solely to
the nvestment advisory and other fees
paid by the mutual fund in relation to
the fees paid by the plan and need not
relate to any other aspects of such in-
vestments. In addition, such approval
must be either (1) set forth in the plan
documents or in the investment man-
agement agreement between the plan
and the fiduciary/investment adviser,
(2) Indicated in writing prior to each
purchase or sale, or (3) indicated in
writing prior to the commencement of a
specified purchase or sale program in
the shares of such Investment company.

WD The second fiduciary referred to in
paragraph (d), or any successor thereto,
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is notified of any change in any of the conditions set forth in the comment
rates of fees referred to in paragraph (d) would provide adequate safeguards for
and approves in writing the continua- plans, their participants and beneflciar-
tion of such.purchases or sales and the ies, and extending the comment period
continued holding of any investment ' to secure such information would unjus-
company shares acquired by the plan tifiably impose further delay in the
prior to such change and still held by the granting of the exemption to the appli-
plan. Such approval may be limited- cant. To the extent the commentator
solely to the investment advisory and perceives the need for an exemption, the
other fees paid by the mutual fund in Department and the Service invite the
relation to the fees paid by the plan and commentator to submit an application
need not relate to any other aspects of for a class exemption pursuant to the
such investment, procedures set forth in ERISA Procedure

Signed at Washington, D.C., this 31st 75-1 and Rev. Proc. 75-26.

day of March 1977. A fourth comment urged that the
exemption be granted but that condition

J. VERNON BALLARD, - (c) of the exemption (which states that
Acting Administrator of Pension for transactions occurring more than 60

and Welfare Benefit Programs, days after the grant of the exemption,
Department of Labor. the plan may not pay a sales commission)

WLLrAzi E. WLLAs, be deleted entirely, or be suspended until
Acting Commissioner of 60 days after the Securities and Ex-

Internal Revenue. change Commission clarifies the appli-
cation of Rule 22d-1 under the Invest-

[FRDoc.7-10156Filed 4--77;11:44 am] ment Company Act 1940 to a mutual
fund which waives sales commission on

[Prohibited Transaction Exemption 77-3] sales to in-house plans as required by
such condition (c). The commentator

EMPLOYEE BENEFIT PLANS further stated that the applicant had

Class Exemption Involving Mutual Fund In- received an interpretation from the staff
House Plans Requested by the Invest- of the Securities and Exchange Commis-
ment Company Institute sion relating to the uniform offer require-

On December 10, 1976, notice was pub- ments of Rule 22d-1 (f) which would be

lished in the FEDERAL REGISTER (41 FR a satisfactory resolution, for the indus-

54080) that the Department of Labor try generally, of the problem of sales to

(the Department) and the Internal Rev- in-house plans. Nevertheless, the com-

enue Service (the Service) had . under mentator has requested that-condition

consideration a proposed class exemp- (c) be either deleted or suspended for an
tion from the restrictions of section 406 indefinite period of time fdr the entire
of the FEnployee Retirement Income Se- class-to accommodate its individual situ-
of cthe E oye Re7temet ancom Se ation. Absent a showing of a genuine
curty Actor 1974 (the Act) and from the class problem, the Department and the
taxes imposed by section 4975(a) and Service generally will not delete or sus-
(b) of the Internal Revenue Code (th pend an otherwise valid class condition
Code), by reason of section 4975(c) (1) to accommodate an individual situation.
of the Code. The class exemption was re- The Department and Service note that
quested in an application (Application -the commentator has stated that it will
No. -D-025), filed by the Investment file with the Securities and Exchange
Company Institute (ICI), a national as- Commission an application for exemption
sociation of the mutual fund industry. from Rule 22d-1 in the first week in
The class exemption would exempt from February and that it has on file with the
the prohibited transaction restrictions Department and the Service an applica-
the acquisition and sale of shares of a tion for an individual exemption. If the
registered open-end investment com- applicant fails to get the relief it seeks
pany ("mutual fund") by an employee:, from the Securities and Exchange Coin-
benefit plan which covers employees of mission, it may then" pursue its request
the mutual fund or the mutual fund's in- for exemption from the Department and
vestment adviser or principal under- the Service.
writer, or an affiliate thereof (hereinaf- Finally, two comments were received
ter referred to as an "in-house" plaft). from the applicant, noting the-requests

The exemption was proposed and in of the preceding two commentators that
accordance with the procedures set forth the exemption be extended to closed end
in ERISA Procedure 75-1 (40 FR 18471, investment companies and that condi-
April 28, 1975) and Rev. Proc. 75-26, tion (c) be deleted or suspended, and
1975-1 C.B. 722, and all interested per- urging that consideration of those com-
sons were invited to submit comments ments not delay the issuance of the
on the proposed exemption, exemption.

Six comments were received, all ex- General information. The attention of
pressing support for the grant of the ex- interested persons is directed to the
emption. Two of the comments urged ap- following:
proval of the exemption as proposed. (1) The fact that a transaction is the

A third comment urged that the ex- subject of an exemption granted under
emption be extended to in-house plans section 408(a) of the Act and section
of closed-end mutual funds. After due, 4975(c) (2) of the Code does not relieve
consideration, this request was rejected, a fiduciary or other party in interest or
because insufficient information was disqualified person with respect to a
provided to enable the Department and plan to which the exemption is applicable
the Service to determine whether the from certain other provisions of the Act

and the Code, including any prohibited
transaction provisions to which the
exemption does not apply and the gen-
eral fiduciary responsibility provisions
of section 404 of the Act which, among
other things, require a fiduciary to dis-
charge his duties respecting the plan
solely in the interest of the plan's par-
ticipants and beneficiaries and in a
prudent fashion in accordance with sq.-
tion 404(a) (1) (B) of the Act; nor does
it affect the requirement of section 401
(a) of the Code that a plan must operate
for the exclusive benefit of the em-
ployees of the employer maintaining the
plan and their beneficiaries.

(2) The class exemption is applicable
to a particular transaction only if the
transaction satisfies the conditions spec-
ified in the class exemption.

(3) The exemption set forth herein is
supplemental to, and not in derogation
of, any other provisions of the Act and
the Code, including statutory exemp-
tions and transitional rules. Further-
more, the fact that a transaction is sUb-
ject to an administrative or statutory
exemption is not dispositive of whether
the transaction is in fact a prohibited
transaction.

(4) In accordance with section 408(a)
'of the Act and section 4975(c) (2) of the
Code, and based upon the entire record,
including the written comments submit-
ted in response to the notice of Decem-
ber 10, 1976, the Department' and the
Service make the following determina-
tions:

(i) The class exemption set forth hero-
in is administratively feasible;

(it) It is -in the interests of plans and
of their participants and benefliarles;
and

(iii) It Is protective of the rights of
participants and beneficiaries of Plans.

Exemption. Accordingly, the exemp-
tion proposed in the notice of Decem-
ber 10, 1976, 41 FR 54080 as set forth
below is hereby granted under the au-
thority of section 408(a) of the Act and
section 4975(c) (2) of the Code and in
accordance with the procedures set forth
in ERISA Procedure 75-1 (40 FR 18411,
April 28, 1975) and Rev, Proc. 15-20,
1975-1 C.B. 722.

Signed at Washington, D.C. this 31st
day of March, 1977.

J. VERNON BALLARD,
Acting Administrator of Pen-

sion and Welfare Benefit
Programs, Department of La-
bor.

WILLIAs E. WILLIAMS,
Acting Commissioner of

Internal Revenue.

Effective for transactions occurring
after December 31, 1974, the restrictions
of sections 406 and 407(a) of the Act
and the taxes imposed by section 4975
(a) and (b) of the Code, by reason of
section 4975(c) (1) of the Code, shall not
apply to the acquisition or sale of shares
of an open-end investment company
registered under the Investment Com-
pany Act of 1940 by an employee benefit
plan covering only employees of such in-
vestment company, employees of the in-
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vestment adviser or principal uider-
-writer for such investment company, or
employees of any affiliated person (as
defined in section 2(a) (3) of the Invest-
ment Company Act of 1940) of such in-
vestment adviser or principal under-
writer, provided that the following con-
ditions are met (whether or not such
investment company, investment adviser,
principal underwriter or any affiliated
person thereof is a fiduciary with respect
to.the plan):

(a) The plan does not pay any invest-
ment management, investment advisory
or similar fee to such investment adviser,
principal underwriter or affiliated per-

son. This cdndition does not preclude the
payment of investment advisory fees by
the investment company under the terms
of its investment advisory agreement
adopted in accordance with section 15 of
the Investment Company Act of 1940.

(b) The plan does not pay a redemp-
tion fee in connection with the sale by
the plan to the investment company of
such shares unless (1) such redemption
fee is paid only to the investment com-
pany, and (2) the existence of such re-
demption fee is disclosed n the invest-
ment company prospectus in effect both
at the time of the acquisition of such
shares and at the time of such sale.

(c) In the case of transactions occur-
ring more than 60 days after the grant-
ing of this exemption, the plan does not
pay a, sales commissIon in connection
with such acquisition or sale.

(d) All other dealings between the plan
and the investment company, the invest-
ment adviser or principal underwriter for
the investment company, or any affili-
ated person of such investment adviser
or principal underwriter, are on a basis
no less favorable to the plan than such
dealings are with other shareholders of
the Investment company.

[FR IZ.M'-i0!57 Filed 4-1-77;11:44 aml
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the trust holds shares and discusses ments c(5) (self-employment) and c(6) 
the trustee’s duties with respect to (advances to the trust), 
such arrangements. Also cf. id., Com-

provic 
to be: 
provic

I§ 100. Liability of Trustee for Breach of Trust

A trustee who commits a breach of trust is charge­
able with

breac
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(a) the amount required to restore the values of 
the trust estate and trust distributions to what they 
would have been if the portion of the trust affected by 
the breach had been properly administered; or

(b) the amount of any benefit to the trustee 
personally as a result of the breach.

General Comment:
a. Introduction; cross-references. This Section addresses the 

measure of a trustee’s personal liability for a breach of trust. (“Breach 
of trust” is defined in § 93; the word “chargeable” is used in the initial 
phrase of the black letter to recognize that the beneficiaries may fail 
or decide not to sue the trustee for the breach in question. See 
Comment a(l).) When circumstances permit recovery alternatively 
under Clause (a) or Clause (b), recovery is to be based on the 
alternative that is more beneficial to the trust and its beneficiaries, 
unless all affected beneficiaries are sui juris and agree on the other 
alternative. See Reporter’s Note.

The primary objectives of the rule of this Section, if suit is 
brought against a trustee and if that suit is successful, are (i) to make 
the trust and its beneficiaries whole, usually by restoring the trust 
estate and trust distributions to what they would have been if the 
portion of the trust affected by the breach had been properly adminis­
tered (Clause (a)) and (ii) to ensure that the trustee does not personal­
ly benefit from the breach (Clause (b)).

The goal of making the trust and beneficiaries whole is not always 
taken literally, however, either as a floor or as a ceiling. For example, 
an award of attorney fees and other costs incurred by the trust or the 
beneficiaries in remedying the breach is not automatic but a matter of 
judicial discretion (see Comment b(2); cf. § 88, Comment d). Also see 
Comment d on the possibility, in some jurisdictions, of adding punitive 
damages.

a(l). Beneficiaries’ right to affirm or refrain from taking ac­
tion. Beneficiary awareness or suspicion that a trustee has committed 
a breach of trust may arise in the context of an accounting or report 
submitted (or not submitted), or from information provided (or not
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d c(6) ■ provided), by the trustee. On the trustee’s duty to provide information 
to beneficiaries, see § 82; and on the duty to maintain records and 
provide reports, see § 83.

If beneficiaries know or suspect that the trustee has committed a 
breach of trust, they are entitled, collectively (with proper representa­
tion as necessary) or individually, to ratify the transaction or simply 
take no action regarding the trustee’s possible misconduct. On the 
effect of laches and statutes of limitations on beneficiaries who refrain 
from acting, see § 98. On the potentially preclusive effect of court 
accountings, see § 83, Comment c, and Reporter’s Note thereto; and 
on the effect of judicial instructions, see § 71, Comment b, and 
Reporter’s Note thereto. On the requirements and effects of beneficia­
ry ratification and release, see generally § 97; that ratification or 
release by some beneficiaries ordinarily does not preclude suit by 
other beneficiaries, see id., Comment c(l).

In all of the above circumstances, the trustee is accountable for 
any profit accruing to the trust as a result of the breach (see § 83, 
especially Comment b).

The beneficiaries’ decision to accept (or to hold the trustee liable 
for) the results of a breach ordinarily does not modify the trustee’s 
duties or relieve the trustee of the duty thereafter properly to 
administer the trust (requiring, for example, that the trustee dispose 
of an improper investment and reinvest the proceeds). See § 97, 
Comment c(S).

a(2). Form of recovery from trustee. If suit for breach of trust is 
successfully brought against the trustee, recovery may take the form 
of a money judgment or (if feasible) specific restitution. On the latter, 
see Restatement Third, Restitution and Unjust Enrichment §§ 54-61, 
especially § 55 (constructive trust) and § 58 (following property into 
its product and against transferees). The form of the recovery should, 
to the extent practicable, reflect the preferences and best interests of 
the beneficiaries.

Ordinarily, the trustee (or a successor) receives the amount of a 
recovery and retains it or distributes it, in whole or in part, as 
appropriate to the terms and circumstances of the trust. The court, 
however, may allocate some or all of the surcharged amount directly to 
one or more of the beneficiaries to the extent the court has the 
information necessary to do so. Thus, ordinarily, if it is clear, for 
example, that a specific beneficiary is entitled to all of the trust income 
(but see adjustment power in § 111), any recovery for lost income 
belongs to that beneficiary, to be paid either directly pursuant to court 
order or by distribution by the trustee. By way of contrast, if the trust 
is wholly discretionary as to distributions, the trustee (or successor)
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haveshould determine and make any appropriate distributions to the 
beneficiaries.

a(3). Additional cross-references. Various obstacles that might 
limit or preclude suit against a trustee for breach of trust are 
examined in §§ 96-98. The power of the court, pursuant to its equita­
ble authority or statute, to excuse the trustee in whole or in part from 
liability for a breach of trust is considered in § 95, Comment d, and 
Reporter’s Note thereto.

In addition to or instead of liability, a trustee who commits a 
breach of trust may, in appropriate circumstances, be subject to 
removal (see § 37, especially Comment e) or other remedies to re­
spond to the trustee’s misconduct or to improve the administration of 
the trust (see § 95, Comment c).

The possibility of offsetting profits against losses from a trustee’s 
misconduct is considered in § 101. The rules governing contribution 
from another trustee are discussed in § 102. Additional cross-refer­
ences are contained in the Comments below.

References to “return” in this Section (and elsewhere in this 
Restatement) refer to “total return,” meaning capital gain and appreci­
ation as well as income. See, e.g., § 90, Comment e.
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b. Measure of trustee liability. Ordinarily (but compare, e.g., 
Comment b(2), second paragraph), the liability of a trustee who is sued 
and found to have committed a breach of trust is the amount required 
to restore the values of the trust estate and its distributions to what 
they would have been if the affected portion of the trust estate had 
been properly administered. This amount to be restored is generally 
referred to as the “loss” throughout the commentary to this Section.

b(l). Determining amount of loss. If a breach of trust causes a 
loss, including any failure to realize income, capital gain, or apprecia­
tion that would have resulted from proper administration of the trust, 
the trustee is liable for the amount necessary to compensate fully for 
the breach.

Occasionally a situation arises that offers an essentially objective 

means of ascertaining the loss for which a trustee is liable under 
Clause (a). For example, if the trustee failed to retain (or to acquire) 
certain property as specifically required by the terms of the trust, 
whether and in what amount the trust suffered a loss can be deter­
mined by ascertaining the specified property’s value and earnings as of 
the time of surcharge and comparing that with the results of the 
trustee’s investment of the sale proceeds (or of the funds that would
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have been needed to purchase the property as directed). See Report­
er’s Note. Also, on other potential remedies, see Comment a(2).

If the breach of trust involved accepting too low a price in an 
otherwise proper sale of trust property, the trustee’s liability would be 
the amount by which the sale price was inadequate, plus (or minus) a 
projected total return on that amount to the time of surcharge. In this 
situation, the return projection probably (see, however, Reporter’s 
Note) can be based simply on the return received on the trustee’s 
investment of the actual proceeds of the sale. (If the only breach was 
in selling the property for too little, the trustee is not chargeable with 
the amount of any subsequent increase in that property’s value.)

Illustrative of more difficult “loss” determinations is the determi­
nation of the recovery from a trustee for imprudent or otherwise 
improper investments. The recovery in such a case ordinarily would be 
the difference between (1) the value of those investments and their 
income and other product at the time of surcharge and (2) the amount 
of funds expended in making the improper investments, increased (or 
decreased) by a projected amount of total return (or negative total 
return) that would have accrued to the trust and its beneficiaries if the 
funds had been properly invested. (A return projection for “properly 
invested” funds should reflect the standards of prudent investment in 
§ 90(a), and should not rely on hindsight (cf. § 77, Comment a) in 
selecting a benchmark (below) for hypothetical performance.)

Depending on the type of trustee and the nature of the breach 
involved, the availability of relevant data, and other facts and circum­
stances of the case, the projected returns on indefinite hypothetical 
investments during the surcharge period may appropriately be based, 
inter alia, on: the return experience (positive or negative) for other 
investments, or suitable portions of other investments, of the trust in 
question; average return rates of portfolios, or suitable parts of 
portfolios, of a representative selection of other trusts having compara­
ble objectives and circumstances; or return rates of one or more 
suitable common trust funds, or suitable index mutual funds or market 
indexes (with such adjustments as may be appropriate). See Report­
er’s Note.

In some situations, especially involving breaches of short duration, 
or relatively minor or complicated details of loss measurement, it may 
be appropriate simply to use compound interest rather than total- 
return projections in determining the amount of loss to be recovered 
from a trustee.

b(2). Attorney fees and other costs. The “make whole” objective 
(see Comment a) of recovery from a trustee under Clause (a) may 
include, in an appropriate case, the attorney fees and other litigation
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costs of a successful plaintiff—that is, a co-trustee or successor 
trustee, or a beneficiary who qualifies for reimbursement from the 
trust under § 88, Comment d. This element of recovery, however, is a 
matter of judicial discretion and not a routine part of trustee liability 

for breach of trust (see id.). Among the facts and circumstances courts 
consider in exercising their judgment in these matters are the nature 
and extent of trustee misconduct in committing the breach, the 
conduct of the trustee in presenting the accounting or defending the 
surcharge action, and the significance of imposing costs on the trustee 
as a deterrent to misconduct.

A trustee’s payment of a beneficiary’s costs is especially signifi­
cant and appropriate with regard to violations of fiduciary duty that 
are unlikely to cause losses of the types considered in Comment 6(1), 
such as a trustee’s improper refusal to provide information requested 
by a beneficiary (see § 82(1)). (For other remedial actions that might 
serve a similar purpose in breach-of-trust cases of this type, see § 91, 
Comment c.)
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c. Liability to prevent personal benefit to trustee. A trustee who 
commits a breach of trust normally is not allowed to benefit individual­
ly from the breach, and the trustee is subject to liability to eliminate 
any such benefit. (The term “benefit” used here and in Clause (b) is 
comprehensive; thus, if a trustee misappropriates trust funds and 
invests them, the trustee’s “benefit” includes the amount misappropri­
ated as well as any profit from the investment.) Unless the beneficia­
ries choose to affirm the breach transaction or otherwise allow it to 
stand (see Comment a(l)) or they achieve a greater recovery under 
Clause (a) (see Comments b-b(2)), the trustee’s -improper benefit is 
eliminated by a decision of the beneficiaries (or on their behalf) to set 
aside the transaction or act constituting the breach of trust.

For example, if a trustee breaches the duty of loyalty by selling 
trust property to the trustee individually (or to certain of the trustee’s 
family members defined in § 78, Comment e), even in good faith at a 
fair price (see “no further inquiry” principle, § 78, Comment d), and if 
the property thereafter appreciates, the beneficiaries may avoid the 
sale in order to eliminate the trustee’s profit. The trust thus restores 
the purchase price and its return (positive or negative) to the trustee 
(these funds remaining subject to a lien to secure any unpaid sur­
charge) and recovers instead the value of the property at the time of 
the decree, or (if feasible) the property itself, plus the earnings from 
the property or its proceeds. (On the potential liability of a family- 
member buyer to the trust, see §§ 107-108.) .
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Conversely, if the trustee breaches the duty of loyalty in purchas­
ing an asset for the trust from the trustee individually Or from a 
family member, the beneficiaries may compel the trustee to restore 
the purchase price, plus an appropriate return on it, with the trustee 
(or family member) thereby becoming entitled to the asset and any 
return received by the trust from that asset (subject to a lien for any 
unpaid surcharge).

Also, if the trustee is a real-estate broker and receives a commis­
sion for handling (through the firm of which the trustee is a member) 
a purchase or sale of land for the trust, and the beneficiaries affirm 
the purchase or sale (also cf. § 78, Comment c(5)), the trustee commits 
a breach of trust by retaining the commission rather than accounting 
for it to the trust. The trustee is liable for the amount of the 
commission, plus an appropriate return on that amount to the time of 
surcharge. '

In each of the foregoing examples, avoidance of the transaction, or 
recovery of an improper profit, eliminates the trustee’s benefit from 
the breach. The trustee may also be liable for fees and other costs 
incurred in recovering that benefit. See Comment b(2).
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Additional General Comment:

d. Punitive damages. Ordinarily, a recovery under this Section 
would not be supplemented by an additional award of exemplary 
damages. The rule stated in Clause (a) of this Section is restorative 
(see Comment a), not punitive. On the distinction between restitution 
and punishment, see Restatement Third, Restitution and Unjust En­
richment § 49, Comment a, and id. § 51, Comment a.

In the egregious case, however, punitive damages are permissible 
under the laws of many jurisdictions. This is especially so if the trustee 
has acted maliciously, in bad faith, or in a fraudulent, particularly 
reckless, or self-serving manner. Among the facts and circumstances 
that are relevant when punitive damages are being considered in such 
jurisdictions are the nature and extent of the trustee’s wrongdoing, the 
trustee’s conduct in presenting an accounting or defending a surcharge 
action, and the extent to which punitive damages are important in 
order to punish the trustee, to recognize the harm to the beneficiaries, 
and to deter similar misconduct.

e. Loss: causation requirement. A trustee who commits a breach 
of trust is liable for a loss resulting from the breach. A question may 
arise, therefore, as to the causal connection between the breach of 
trust and the loss. If a trustee commits the breach and a loss is 
incurred, the trustee ordinarily is not chargeable with the amount of 
the loss if the same loss would have occurred in the absence of a
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breach of trust. However, special rules govern a breach of the duty to 
earmark (§ 84) and a breach of the duty of loyalty (§ 78).

If a trustee has committed a breach of trust in failing to earmark 
trust property (see especially Comment d to § 84), the trustee ordi­
narily is not liable for a loss that is shown not to have resulted from 
the breach. A special prophylactic rule applies, however, if the trust­
ee’s failure to earmark the property presents a danger that the trustee 
might claim that the property is a personal asset if it increases in 
value and that it is a trust asset if its value declines. In such a case, 
the trustee is liable for the loss even without proof of causation or that 
the trustee had this purpose in mind, as long as the failure to earmark 
puts the trustee in a realistic position to make such a claim. On the 
other hand, if the trustee can show that there is no realistic danger 
that such a claim could successfully be made, the failure to earmark 
does not render the trustee liable for a loss resulting from the 
otherwise proper investment. See, however, § 95, Comment c, on other 
remedies the beneficiaries might pursue; and also see Comment b(2) to 
this Section.

An analogous prophylactic rule governs a breach of the duty of 
loyalty. For example, if the trustee purchases, for the trust, property 
owned by the trustee individually (or by a family member described in 
§ 78, Comment e) and the property subsequently loses value, it is 
immaterial that the trustee could properly have purchased identical 
property for the same price from a third person. In order to deter 
breaches of the duty of loyalty, under the “no further inquiry” 
principle (id., Comment d, and for the reasons explained in id., 
Comment b), the trustee is chargeable with the loss.

/. Burden of proof. When a plaintiff brings suit against a trustee 
for breach of trust, the plaintiff generally bears the burden of proof. 
This general rule, however, is moderated in order to take account of . 
the trustee’s duties of disclosure (§ 82) and of recordkeeping and 
reporting (§ 83) as well as the trustee’s superior (often, unique) access 
to information about the trust and its activities, and also to encourage 
the trustee’s compliance with applicable fiduciary duties.

Furthermore, there are examples in trust fiduciary law where the 
normal burden of proof (resting on the plaintiff to prove all elements 
of the cause of action) does not obtain. For example, the “no further 
inquiry” principle (see § 78, Comment b) operates to relieve the 
plaintiff of proving that the transaction was affected by a conflict 
between the trustee’s fiduciary and personal interests. Similarly, an 
exculpatory clause drafted (or caused to be included in the trust 
instrument) by the trustee is presumptively unenforceable, with the 
trustee having the burden of rebutting the presumption (see § 96,
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Comment d). And once a plaintiff shows a loss associated with an 
inadequately diversified trust portfolio, the plaintiff need not negate, 
but the trustee has the burden to establish, the existence of an 
exception to the normal duty to diversify (see § 90(b) and id., Com­
ment g).

duty to

sarmark ' 
ee ordi- 
ed from 

.e trust- 
trustee 

jases in 

a case, 
i or that 
iarmark 
On the 
danger 

armark 
om the 
in other 
; b(2) to

Also, in matters of causation (Comment e), when a beneficiary has 
succeeded in proving that the trustee has committed a breach of trust 
and that a related loss has occurred, the burden shifts to the trustee to 
prove that the loss would have occurred in the absence of the breach.

The trustee also bears an analogous burden of proving each item 
in an accounting or report, if challenged by a beneficiary, with doubts 
about the accuracy and completeness of the trustee’s records being 
resolved against the trustee (see § 83, especially Comments a and b). 
On the beneficiary’s burden to produce evidence to contradict evidence 
presented by the trustee in support of a challenged item, see Report­
er’s Note. .

REPORTER’S NOTES ON § 100
duty of 
roperty 
•ibed in 
e, it is 
lentical 
) deter 
lquiry” 
in id.,

This Section and its commentary and Ascher on Trusts §§ 24.9-24.17, 
correspond to but differ significantly 24.19.1 (5th ed. 2007); Amy M. Hess, 
from Restatement Second, Trusts George G. Bogert & George T. Bo- 
§§ 205-212, 214; differences are indi­
cated in the Introductory Note to this 
Chapter and in various Reporter’s 
Notes that follow.

See also Austin W. Scott, William 
F. Fratcher & Mark L. Ascher, Scott

gert, The Law of Trusts and Trustees 
§§ 701-707 (3d ed. 2009); and George 
G. Bogert & George T. Bogert, The 
Law of Trusts and Trustees §§ 861­
867 (Rev. 2d ed. 1995).

trustee 
' proof. 
>unt of 
lg and 

access 
ourage

Comment a:

The principle of recovery stated at profit of $150,000 under Clause (b). 
the end of the first paragraph of this Because avoidance of T’s transaction 
Comment can be simply illustrated with the trust would require re- 
by trustee T’s breach of trust in pur- turning the land to T (Comment c), a 
chasing for the trust for $1 million recovery under Clause (b) ($1.15 mil- 
(fair market value) land owned by T lion) would be less beneficial to the 
personally, after which (1) the land trust than the result under Clause (a) 
appreciates $100,000 in value (with no ($1.2 million, i.e., the $100,000 recov- 
other return) and (2) the purchase ery added to the existing value of $1.1 
price, if retained and properly invest- million). If T’s personal post-sale fil­
ed (Comment b(l)), would have vestment returned $250,000, however, 
earned a return of $200,000, resulting recovery under Clause (b) would offer 
in a recoverable amount of $100,000 the better result for the trust and its 
under Clause (a), while (3) T’s in- beneficiaries; but even then, if all po- 
vestment of $1 million produced a tentially affected beneficiaries agree

ire the 
sments 
urther 
re .^the 
onflict 
•fy, an 
trust 

th the 
§ 96,

69

ADD–95

Case: 17-1711     Document: 00117217400     Page: 193      Date Filed: 11/02/2017      Entry ID: 6129475



§100 TRUSTS Ch. 19 Ch. :

and are sui juris, as might well be the retain the land. Compare generally
case at the trust’s termination date the extensive discussion and Illustra­
te § 89), the beneficiaries could tions in Restatement Third, Restitu- 
choose the “less optimal” result under tion and Unjust Enrichment §§ 43 
Clause (a) if they strongly prefer to and 51.

cf. f: 
503 S

In
grapl 
“prot 
suit t 
inves' 
but 
woulc 

amou 
Even 
mode 

parer 
ment 
Comr 
time: 
rule.c 
est fc 
in Lii 
Shrin 
dren, 
1992), 
the in 
benef 

, sale i 
invesi 
obvioi 
the y<

. “[D 
dent i 
be aj 
duty 
there! 
profit 
188 C 
244,2

Comment a(l):

Eaves v. Penn, 587 F,2d 453, 462 but have been content to leave the
(10th Cir. 1978), stated: “Generally, in fashioning of the remedy to the
the absence of an election of a partic- court___ To force an election of
ular remedy by all beneficiaries, the remedies would have the effect of
court has a duty to enforce the reme- requiring plaintiffs [trust remainder
dy which is most advantageous to the beneficiaries] to predict at their peril
participants and most conducive to the outcome of the case___ In se-
effectuating the purposes of the lecting the appropriate remedy the
trust.” Rippey v. Denver U.S. Nat’l controlling consideration is the award
Bank, 273 F.Supp. 718, 742 (D. Colo, of fair compensation and advance-
1967), stated: “The plaintiffs have not ment of the best interests of all of the
made a clear and unequivocal election beneficiaries.”

Comment b:

For rationale and background re- when the beneficiaries choose to sur- 
garding, and some of the authorities charge the trustee.... [Quotation 
supporting, the modernized, total-re- from Prudent Investor Rule § 205(b) 
turn measure of trustee liability stat- omitted, as is a footnote observation 
ed in Clause (a) of this Section, see 
Chapter 19, Introductory Note, su­
pra, and the Reporter’s Notes there-

that Uniform Trust Code § 1002(a)(1) 
is similar.] In broad concept, this has 
long been the objective of the law of 
trusts. In limiting the beneficiaries’ 
remedy to the initial amount of the 
loss, increased by statutory interest, 
however, the law has often failed fully 
to effectuate that objective. These 
days, courts seem increasingly willing 
to calculate the trust estate’s total

to.
On the general principle articulated 

in Clause (a), see Scott andAscher on 
Trusts, supra, § 24.9 (pp. 1690-1691):
“To avoid these difficulties [noted in 
last paragraph of Reporter’s Notes to 
the Introductory Note, supra], the 
Uniform Trust Code and the Restate­
ment (Third) of Trusts have reformu- loss ... by reference to the more 
lated, in more general terms, the general concept of what it would take 
amount for which the trustee is liable to make the trust estate whole.”

On
more 
(fourt 
Comn 
er Ni 
App. i 
deniec 

nzes 
how tl 
as the 
(at 59:

Comment b(l):

The first example (second para- and, e.g., Rollins v. May, 473 F.Supp. 
graph) of this Comment (unlike the 358 (D. S.C. 1978), aff d, 603 F.2d 487 
other text examples that follow) is (4th Cir. 1979) (awarding time-of-sur- 
consistent with Restatement Second,
Trusts § 211 (and id., Comments a-d) charge value of land improperly sold);
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generally 
Illustra- 
Restitu- 
lt §§ 43

cf. Flagship Bank v. Reinman, et al., 
503 So.2d 913 (Fla. App. 1987).

In the second example (third para­
graph) of this Comment, the word 
“probably” is to indicate that the re­
sult assumes that the trustee’s actual 
investments were not only prudent 
but that the asset allocation also 
would have been suitable for the 
amount of funds added by surcharge. 
Even in this rather clear-cut case, the 
modern measure of damages was ap­
parently too speculative for Restate­
ment Second, Trusts; see id. § 205, 
Comment d, leaving the matter of 
time lapse after the initial loss to the 
rule of id. § 207, merely adding inter­
est for cases of delayed recovery, as 
in Lincoln Nat. Bank and Trust Co. v. 
Shriners Hospitals for Crippled Chil­
dren, 588 N.E.2d 597, 601 (Ind. App. 
1992), which interestingly awarded 
the interest element to the remainder 
beneficiaries because, if additional 
sale proceeds had been received and 
invested “there would have been an 
obvious growth in the principal over 
the years.”

“[DJamages based on what a pru­
dent investor would have done would 
be appropriate for a breach of the 
duty of prudent investing ... and 
therefore would show the amount of
profits lost__ ” Uzyel v. Kadisha,
188 Cal.App.4th 866, 116 Cal.Rptr.3d 
244, 277 (2010).

On measuring loss and liability 
more generally under Clause (a) 
(fourth and fifth paragraphs of this 
Comment), the opinion in Baker Boy­
er Nat. Bank v. Garver, 43 Wash. 
App. 673, 719 P.2d 583 (1986), review 
denied, 106 Wash. 2d 1017, summa­
rizes the holding on damages and 
how that holding was reached, as well 
as the nature of the breach, as follows 
(at 591, citations omitted):

[Remainder beneficiaries] con­
tend the trial court erred in sur­
charging the bank only $22,950 ... 
based on the court’s conclusion 
[that] a reasonable policy would 
have been to invest 40 percent of 
the funds in other investment qual­
ity stocks__ [A]n investment ex­
pert, testified [that] the portfolio 
should have contained between 40 
and 60 percent equity stock. [Bene­
ficiaries] contend that 50 percent 
would be a more appropriate per­
centage for the court to use in com­
puting the damages.

It was within the court’s discre­
tion to determine, consistent with 
the evidence, the extent of the 
Bank’s liability for investing too 
large an amount in the tax-exempt 
securities. A trustee is liable only 
for such loss as results from the 
investment beyond the amount 
which would have been proper to 
invest. The court’s conclusion was 
within the range [the expert] testi­
fied constituted proper diversifica­
tion. Therefore, the court did not 
err in using the conservative figure 
of 40 percent.

[Remainder beneficiaries] also 
assert the court should have com­
puted into the damage award the 
amount which equity stock appreci­
ated as a whole during the trust 
period. We agree the court should 
have considered the lost apprecia­
tion in equity securities which 
would have been realized but for 
the failure to diversify. The object 
of awarding damages to [beneficia­
ries] is to place them in the posi­
tion they would have been in if the 
Bank had prudently diversified be­
tween tax-exempt and equity secu­
rities. Since the court found the 
Bank should have placed 40 per­
cent of the funds in equity securi-

;ave the 
to the 

ction of 
iffect of 
mainder 
eir peril 
. In se­
edy the 
e award 
idvance- 
ill of the

i to sur- 
uotation 
i 205(b) 
ervation 
102(a)(1) 
this has 
3 law of 
Maries’ 
; of the 
nterest, 
.ed fully 

These 
'willing 
:’s total 
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ild take
4 »

F.Supp. 
\2d 487 
i-of-sur- 
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In N< 
CaLApp 
836 (191 
tiality, : 
of sever 
nificantl 
tions), 
“portion 
should ] 
that wc 
mainder 
have b< 

common 
a Califo: 
breach ( 
of Ande: 
Cal.Rpfi 
award o 
ages’ ”).

In Es 
79, 913 
nied, 131 
(another 
income), 
for loss 
that wor 
investm( 
opinion i 
ject a re 
a balanc

See a 
Hospital 
893, 900 
that “R 
quires 1

ties (approximately $77,600), the (fifth paragraph of Comment) to vari-
measure of damages should proper- ous measures of loss is aptly made in
ly reflect the increase in their val- D. Campisi & P. Collins, “Index Re-
ue. The court found that the stock turns as a Measure of Damages in
equity market, as measured by the Fiduciary Surcharge Cases,” 140
broad stock indexes, rose approxi- Trusts & Estates 18, 26-28 (June
mately 20-22 percent during the 2001) (paragraphing disregarded):
trusts’ administration. If properly “The risk tolerance of the trust may
diversified, the trusts should have make [a solely] equity-based measure
totaled $171,270 when liquefied inappropriate .... Success or failure,
[sic]. Instead, the trusts totaled ap- to use Third Restatement phraseolo-
proximately $130,250. The correct gy, is considered in the ‘portfolio con-

of damages should have text.’ Often, the portfolio context will
been $41,020, not $22,950 as found call for use of multiple indexes in
by the trial court. Therefore, the order to form a benchmark portfolio,
surcharge is increased by $18,070. The allocation targets established by

investment policy determine the 
weight of each index.”)

measure

The more recent opinion in an 
ERISA case, Meyer v. Berkshire Life 
Ins. Co., 250 F. Supp. 2d 544 (D. Md. 
2003), is also instructive on how dam­
ages may be determined, explaining 
(at 572-573, citations omitted and 
paragraphing disregarded):

In First Alabama Bank v. Spra- 
gins, 515 So.2d 962 (Ala. 1987), al­
though accepting that “speculation is 
not a sufficient basis for an award of
damages” (and although some discus­
sion of the trustee’s alleged failures 

_ sounds of hindsight), the court af-
ages is the difference between the firmed a surcharge for lost apprecia-
actual value of the plans and the tion with respect to improperly re­
value prudent investments would tained investments, the substantial
bear.’ ... While awards may not be profits of which were appreciably less
speculative, the court may approxi- than what would have resulted if the
mate the extent of damages. [A] investments had “been prudently
fair damages calculation [requires] managed.” The benchmark used (and
the court to determine what asset affirmed by the Alabama Supreme
mix a prudent fiduciary would have Court) to measure what proper in-
maintained ... during the 1993—
1997 time frame.... Considering Standard and Poor’s 500. 
the testimony and evidence as a 
whole, the court concludes that a 
moderate asset mix consisting of 
50% equity and 50% income [secu­
rities] ... would have been pru­
dent [and that] ... it would have 
been reasonable to achieve a 10%

[T]he proper measure of dam-

vestments would have produced was

In Estate of Wilde, 708 A.2d 273, 
275-276 (Me. 1998), the trial and ap­
pellate courts were presented, by de­
tailed stipulation of the parties, with 
a choice among alternative “measures 
of damages” applicable to the “trust­
ee of an express trust” arid with the 
amounts of liability that would result 
from each; after deciding that “Re­
statement (Third) of Trusts § 205 

(The point of repeatedly using the (1992)” (not Maine’s traditional rule) 
term “suitable” in the references states “the proper measure of dam-

to 12% rate of return on the plans’ 
investment components during 
[that] time frame....

72. .
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ages” to be applied, the court pro- proach be reasonable and ... 
ceeded to accept and impose the stip- grounded in the record’s facts” and 
ulated liability that would result if the concluded that “inflation adjust- 
trust “had been managed by a pru- ments” were properly included in the 
dent professional trustee in Portland, remainder beneficiaries’ recovery, but 
Maine,” attempting (unsuccessfully excluded any additional amounts to 
but, in any event, for reasons peculiar reflect appreciation beyond mainte- 
to the case) to explain this choice nance of real value for lack of evi- 
from among the stipulated alterna- dence showing “the performance of 
tives, vacating the probate court’s an average, or typical, trust.” The 
judgment that had been based on the court observed that, in attempting to 
alternative of investment “in an S &
P 500 Index Fund.”

;o vari- 
lade in 
ex Re- 
ges in 
” 140 
(June 

irded): 
3t may 

easure 
’ailure, 
iseolo- 
io con- 
xt will 
ses in 
rtfolio.

reconstruct “what would have oc­
curred to a hypothetical 1950 invest- 

In Noggle v. Bank of America, 70 ment, we see nothing unreasonable in 
Cal.App.4th 853, 82 Cal.Rptr.2d 829, assuming that the value of the corpus 
836 (1999) (violation of duty of impar- would have kept pace with inflation.” 
tiality, favoring income' beneficiaries

led by
the! Compare the Colorado Supreme 

of several family trusts; damages sig- Court’s approval of an award of an 
nificantly limited by statute of limita- “additional [amount] representing 
tions), the court decided that the 
‘(portion of the trust estates that 
should have been invested in assets

Spra- 
7), al- • 
tion is 
ard of 
liscus- 
tilures 
rt af- 
irecia- 
ly re- 
;antial 
y less 
if the 
iently 
l (and 

)reme 
3r in- 
1 was

damages for the loss of appreciation 
of the funds [that had been improper­
ly] invested” by a custodian in B.uder 
v. Sartore, 774 P.2d 1383 (Colo. 1989), 
acknowledging that it was “well with­
in” a trial court’s discretion to re-

that would have benefited the re­
maindermen over their parents would 
have been invested in the Bank’s 
common equity trust fund.” (Earlier, 
a California case involving a trustee’s 
breach of the duty of loyalty, Estate 
of Anderson, 149 Cal.App.3d 336, 196 
CaLRptr. 782 (1983), affirmed “an 
award of so-called ‘appreciation dam­
ages’ ”).

quire payment for lost appreciation 
as a “realistic recognition of the op­
portunity costs” involved. Also com­
pare Miley v. Oppenheimer & Co., 
637 F.2d 318, 328 (5th Cir. 1981) (in­
vestor’s action against stockbroker 
under federal securities law; absent 

In Estate of Cooper, 81 Wash.App. “either a specialized portfolio or a 
79, 913 P.2d 393 (1996), review de- showing by either party that a differ- 
nied, 130 Wash.2d 1011, 928 P.2d 414 ent method is more accurate,” the 
(another case of impartiality, favoring court approved a “mode of estimating 
income), the trustee was surcharged [that] utilizes the average percentage 
for loss of the greater appreciation performance in the value of the Dow 
that would have resulted from proper jones Industrials or the Standard 
investment at suitable risk, but the and Poor’s Index during the relevant 
opinion does not address how to pro- period as the indicia of how a given 
ject a return for the equity portion of portfolio would have performed”); 
a balanced portfolio. and Adams v. Paine, Webber, Jack-

See also Dennis v. Rhode Island son & Curtis, 686 P.2d 797 (Colo. 
Hospital Trust Nat. Bank, 744 F.2d App. 1983) (another customer’s action 
893, 900 (1st Cir. 1984), which noted against a broker for breach of fidu- 
that “Rhode Island law simply re- ciary duty, approving inclusion of lost 
quires that the [trial] court’s ap- profits in the recovery where “evi-

1 273, 
d ap- 
y de-
with

sures 
trust- 
h tlie 
'esult 
“Re­

? 205 
rule) 
dam-
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Another leading ERISA case ofdence presented to the jury as to the 
amount of lost profits and how they that period, Leigh v. Engle (Leigh 
could be calculated ... nullified the II), 858 F.2d 361, 367 (7th Cir. 1988), 
broker’s claim that such damages, if affirmed a trial-court judgment that, 
granted, would be speculative”).

ee d 
Italii 
none 
losse 
direc 
Meyi 
Banl 
App. 
authi 
gene 
trust 
bond

in determining liability, “merely
ERISA cases. The influential deci- found that the gain from the Hickory

investment was less than that whichsion in Donovan v. Bierwirth, 754 
F.2d 1049, 1056 (2d Cir. 1985), 78 would have been obtained through 
A.L.R.3d 91, looked to both common- prudent alternative investments,”

here Harris Bank’s common trust 
funds.

law trust principles and ERISA 
§ 409 (which “seeks to undo harm”

Almost two decades after Donovanfrom fiduciary misconduct) and con­
cluded that the ERISA measure of v. Bierwirth, the 2003 opinion in Mey- 
loss even then required a comparison er v. Berkshire, supra, stated (at 572 
of the plan’s actual earnings on its n.36, citations omitted): “The plain- 
Grumman stock holdings with what tiffs also assert ... that the ‘court 
the plan would have earned had the must assume that ... plan assets 
funds been properly invested. (On re- would have been invested in the most 
mand, Ford v. Bierwirth, 636 F.Supp. profitable manner possible.’ This con- 
540 (E.D.N.Y. 1986), later found that tention reflects a misunderstanding of 
Grumman outperformed the bench- the proper damages standard.” Cf. 
mark portfolios.) In dicta that may be Williams v. Security Nat. Bank, 358 
excessively harsh, sounding seriously F. Supp. 2d 782 (N.D. Iowa 2005). 
of hindsight, and a bit constraining Also cf. R. Roth, “Hindsight Bias and 
for the exercise of a court’s judgment the Curse of Knowledge,” 139 ABA 
in matters of damages, at least for Trust & Investments 30 (Amer. 
trust cases generally, the Second Cir- Bankers Assn. Jan.-Feb. 2011). 
cuit opinion (citations omitted) stated:

A1
total
dam:
recoi

Com

■ Ur

thori
expe: 
ney’s 
anotl 
is thi
comr
“codi

i
in eq 

■ trust 
costs 
tiffs' 
Com: 
to re 
Davii

Damages reduced or eliminated 
“Where several alternative invest- due to general decline in relevant 

' ment strategies were equally plausi- market. Except for cases involving 
ble, the court should presume that failure to acquire or retain a specific 
the funds would have been used in investment as required by the terms 
the most profitable of these. The bur- of the trust, there is little authority 
den of proving that the funds would for the position taken in Comment 
have earned less than that amount is b(l) that damages attributable to a
on the fiduciaries__ This is nothing breach of trust may be reduced or
more than application of the principle eliminated because of a general pat- 
that, once a breach of trust is estab- tern of low or negative total return 
lished, uncertainties in fixing dam- (such as might result from declining 
ages will be resolved against the market values generally) among in­
wrongdoer.” Soon thereafter, in Dar- vestments that would have been ap- 
daganis v. Grace Capital, Inc., 889 propriate for the trust and funds in 
F.2d 1237 (2d Cir. 1989), the same question. Such a case is First Nation- 
court held: “If, but for the breach, the al Bank v. Truesdale Hospital, 288 
Fund would have earned even more Mass. 35, 192 N.E. 150 (1934), noted 
than it actually earned, there is a in 48 Harv. L. Rev. 347 and 21 Va. L. 
‘loss’ for which the breaching fiducia- Rev. 334. Also, see Estate of Nola, 
ry is liable.”

2008]
tel 1
1996;
doinf
litiga
ries,
Bank
reW
App.
N.C..
and 1 
97 O
Cf. 1

333 Pa. 106, 3 A.2d 326 (1939) (trust- 1082,
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case of 
! (Leigh 
r. 1988), 
mt that, 
“merely 
Hickory 

■it which 
through 
tments,” 
in trust

ee directed to sell land and invest in prior Restatement did consider the 
Italian government bonds; loss from declining market situation sympathet- 
noncompliance to be reduced by any ically. See Restatement Second, 
losses likely to have resulted from the Trusts § 212, Comment e {“Where a 
directed bond investments), and Fort loss would probably have been in- 
Meyers Mem. Gardens v. Barnett curred in absence of breach of trust”), 
Banks Trust Co., 474 So.2d 1215 (Fla. ending: “Where the breach of trust is 
App. 1985) (lack of causation when merely in the failure to [replace] legal 
authorized AAA and AA rated bonds trust securities which [trustee] should 
generally declined more than the have sold because they had so risen 
trust's improperly purchased A in value that there was not a proper 
bonds). diversification of risk, it would seem 

Although generally not adopting a that it is a defense if there has been 
total-return approach to measuring an average loss on similar securities 
damages (e.g., generally not allowing which he might have purchased with 
recovery for “lost appreciation”), the the proceeds.”

Donovan 
in Mey- 

[ (at 572 
e plain- 
e ‘court 
i assets 
;he most 
'his con- 
nding of 
rd.” Cf.

Comment b(2):

Uniform Trust Code § 1004 au- 1195 (2007) (liability of executor). In
thorizes courts to “award costs and Sullivan v. William A. Randolph, Inc., 
expenses, including reasonable attor- 504 F.3d 665, 67l (7th Cir. 2007), the 
ney’s fees, to any party, to be paid by court mentioned, among factors rele- 
another party or from the trust that Vant to “fee-shifting issues” under the 
is the subject of the controversy,” the statutory rule of ERISA, the degree 
comment observing that the section 
“codifies the court’s historic authority 
... in judicial proceedings grounded 
in equity.” Some cases have required 
trusts to pay reasonable litigation 
costs of successful beneficiary-plain­
tiffs (see common-fund doctrine, § 88,
Comment d) and wrongdoing trustees 
to reimburse the trust, as in Davis v.
Davis, 889 N.E.2d 374 (Ind. App.
2008), and Feinberg v. Feinberg Ho­
tel Trust, 922 S.W.2d 21 (Mo. App.
1996). Other cases have held wrong­
doing trustees directly liable for the 
litigation costs of plaintiff-beneficia­
ries, as in Reynolds v. First Alabama 
Bank, 471 So.2d 1238 (Ala. 1985), In 
re Will of Samson, 684 So.2d 845 (Fla.
App. 1996), In re Will of Jacobs, 91 err by ordering the Trustee to pay
N.C.App. 138, 370 S.E.2d 860 (1988), [the beneficiaries’] attorney fees....”
and Wadsworth v. Bank of California, In re Wilson, 930 N.E.2d 646, 652 
97 Or .App. 491, 777 P.2d 975 (1989). (Ind. App. 2010). “The only damages
Cf. Estate of Talty, 376 Ill.App.3d that could result [from the trustee’s
1082, 315 Ill.Dec. 866, 877 N.E.2d failure to file accountings] would be

ink, 358 
a 2005). 
Bias and 
39 ABA 

(Amer. of culpability, bad faith in conduct of 
litigation, the ability of the offending 
party to satisfy an award of attorney 
fees, and whether the award would 
deter similar misconduct by others.

minated 
relevant 
nvolving 
specific 

ie terms 
uthority 
omment 
Die to a 
uced or 
iral pat- 
1 return 
leclining 
long in- 
leen ap- 
funds in 
Nation- 

:tal, 288 
l), noted 
1 Va. L. 
if Nola, 
) (trust-

“Although ... [the trust] suffered 
no harm as a result of the Trustee’s 
breach, the Trustee’s actions, includ­
ing a general reticence or refusal to 
communicate ... , forced [the benefi­
ciaries] to enlist the aid of attorneys 
and a trial court to determine that, in 
fact, they had not sustained financial 
harm as a result of [the trustee’s] 
inaction. Under the circumstances, 
we find that the trial court did not
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the costs of the remaindermen in clear and accurate accountings,” as 
[compelling] the accountings,” there well as attorney fees awarded “to . 
being no other breach of trust. Law v. make the injured party whole”), and
Law, 753 A.2d 443, 450 (Del. 2000). Citizens & Southern Nat. Bank, 254
See also Heller v. First Nat. Bank, Ga. 131, 327 S.E.2d 192, 196 (Ga.
657 P.2d 992, 997, 999 (Colo. App. 1985) (affirming award of beneficia-
1982) (awarding plaintiff “reasonable ries’ attorneys’ fees from trustee, 
accounting fees” from bank trustee having “stubbornly” caused “plaintiffs 
for breaching “its duty to provide unnecessary trouble and expenses”).

Comn

On
on T 
1694-: 
tionall 
tive ( 
days, 
ly wil 
truste 
gious.

As-Comment c:
book
1993):
equity
ages,
provh
lief,’
marki
becau
seemi
‘beni£
rejecl
that
issue,
it.”,

Restatement Third, Restitution and ' with $17.8 million interest ... at the 
Unjust Enrichment § 43, Comment legal rate” on judgments during the 
h, states: “[T]he prophylactic aims of period. The opinion (citing Restate- 
fiduciary duty require a fiduciary to ment 0f Restitution § 1 (1937)) noted
disgorge profits (including conse- ^he “elementary rule ... that if you
quential gains) even if the breach of 
duty is inadvertent.”

take my money and make money with
it, your profit belongs to me” and 

"... [A] trustee is liable for any that the bank “put the overcharges to 
profit he has made through his work ... causing] an addition to
breach of trust even though the trust profit.” Because money “is fungible
has suffered no loss. Thus the trustee ... sums taken from the trusts could 
will be held liable for profits made never be identified again. A require- 
through a prohibited dealing even ment of traceability ... [would nullify 
though the trust received or paid fair 
market value for the property.” Bo- 
gert & Bogert, supra, § 862 (pp. 63­
64). Thus, in Coster v. Crookham, 468 
N.W.2d 802 (Iowa 1991), a bank trust­
ee’s loans to a trust were enforceable 
as to principal but not as to interest.

Se<
the] obligation to cough up the prof­
its” and the “district court sug­
gestion] that proof of the trusts’ 
share of profits was ‘speculative’ ... 
is simply a sophisticated restatement 
of the requirement of traceability. 
There is no speculation as to either 
the bank’s annual profit or the share 
of the bank’s capital represented by
the overcharges__ [T]he calculation
of what is owed the trusts is straight­
forward__ The appropriate remedy
is to allot to these unwitting and un­
willing contributors a proportionate

& R 
Agaii
and
Prop, 
the ( 
punit 
for r( 
43) a:In Nickel v. Bank of America, 290 

F.3d 1134, 1139 (9th Cir. 2002), a 
bank had been trustee for “2,500 or 
more” trusts, with contractual com­
pensation that could be increased 
only by consent or court order; in 
breach of trust, the bank raised its 
fees nine times between 1975 and 
1990. The bank was acquired in 1992 share of the bank’s profits during the 

by Bank of America, which, after dis­
covering the breach, “refunded [in 1136-1139, citations omitted and 
1994] $24 million of over-charges ... paragraphing disregarded).

(
chi
for
tor
att
erl
th<
for

years of misappropriation” (id. at tio
ag
fic
an
cr<
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Comment d:gs,” as 
led “to 
”), and 
rik, 254 
)6 (Ga. 
neficia- 
;rustee, 
laintiffs 
jnses”).

On this subject, Scott and Ascher 
on Trusts, supra, observes at pp. 
1694-1695: “The courts have tradi­
tionally been hesitant to impose puni­
tive damages on a trustee. These 
days, however, they seem increasing­
ly willing to do so, at least when the 
trustee’s conduct is especially egre­
gious.”

nity for fiduciaries to abuse posi­
tions of trust and confidence__

... Bank robber Willie Sutton, 
when asked why he robbed banks, 
famously said, “That’s where the 
money is.” Today, bank accounts, 
will-substitutes, and trust accounts, 
including revocable trusts, are 
where the money is. Grantors and 
beneficiaries need legal protection, 
and punitive damages are a critical 
part of the law’s deterrent arse­
nal__

As stated in Dan B. Dobbs, Horn­
book on Remedies § 3.11 (2d ed.
1993): “The traditional rule was that 
equity would not award punitive dam­
ages, either because equity’s sole 
province was to provide- ‘complete re- cussion of cases and statutes allowing 
lief,’ arid compensatory damages punitive damages, see Walter L. Nos- 
marked the limit of that relief, or 
because punishment or vengeance Administration 
seemed vaguely inappropriate to a § 34.12A (2010).
‘benignant’ equity. Though this rule is 
rejected by contemporary decisions 
that have addressed it as a serious

at the 
ing the • 
[estate­
) noted 
; if you 
ey with 
e” and 
irges to 
tion to ' 
ungible 
:s could 
•equire- 
l nullify 
le prof­
it sug- 
trusts’ 

ive’ ... . 
riement 
sability. x 
> either 
e share 
tried by 
culation 
traight- 
remedy 
and un- 
rtionate 
ring the 
(id. at 

id and

For an extensive collection and dis-

saman & Joseph L. Wyatt, Jr., Trust 
and ■ Taxation

See also InterFirst Bank v. Risser, 
739 S.W.2d 882 (Tex. App. 1987) (ex­

. , emplary damages awarded because of
issue, there are cases that still repeat kacj faith, self-dealing, and beneficia­

ries’ “inconvenience” and expense, 
See also J. Pankauski, L. Steckman but award reduced as disproportion- 

& R. Conner, “Punitive Damages ate to actual damages).
Against Fiduciaries, Probate Cases, Contrast Harris v. Digital Pulse 
and Equitable Relief,” 25 Prob. & Pty Ltd [2003] NSWCA 10 (conclud- 
Prop. 43 (May/June 2011), stating at ing, at para. 470, after extensive 
the outset that courts should allow

ex­
amination of cases and arguments, 
that “[t]here is no power in the law ofpunitive damages “in probate cases, 

for reasons unique to probate law” (at New South Wales "to award exempla- 
43) and concluding (at 47): ry damages for equitable wrongs of

Overreaching by those who are the type [employer/employee ‘fiducia- 
charged with managing property ry obligation’ created by contract, 
for others is a great problem. At- 
torneys-in-fact misuse powers of Donovan W.M. Waters, Mark R. Gil- 
attorney; trustees treat trust prop- len & Lionel D. Smith, Waters’ Law 
erty as their own; children abuse °f Trusts in Canada 1225 (3d ed. 
their parent’s illnesses or frailties 2005) (“The [Supreme Court of Cana- 
for their own benefit. The combina- ^a recently] accepted that such dam- 
tion of the current, extraordinary aSes are available for a breach of 
aggregation of wealth, and the dif- fiduciary duty.”), 
ficult, economic circumstances that 
are afflicting so many people, have turn indicated that ERISA does not 
created the incentive and opportu- permit punitive damages (see Massa-

para. 5] involved in this case.”) with

ERISA. The Supreme Court in dic-
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chusetts Mutual Life Ins. Co., 473 Inc., 226 F.3d 574, 585 n.6 (7th Cir. 
U.S. 134, 144 (1985)), and lower 2000); Turner v. Fallon Community 
courts have followed that view. See, Health Plan, Inc., 127 F.3d 196, 198 
e.g., Bowerman v. Wal-Mart Stores, (1st Cir. 1997).

or ]
acci
mei
pro
trui

Comment f: tior
alwOn the burden of proof, in addition curred in the absence of a breach of 

to Scott and Ascher on Trusts, supra, duty.”
§ 17.4 (duty to keep and render ac­
counts) and § 17.5 (duty to furnish _ _
information), see Bogert & Bogert, each item in an account, see George
supra, § 871 (on procedure, including T. Bogert, Trusts (Hornbook) § 143 
the burden of proof) and Charles E. (6th ed. 1987). See also Bogert, 
Rounds, Jr. & Charles E. Rounds III,
Loving: A Trustee’s Handbook § 8.24 401), stating: “[T]he burden of prov­

ing the propriety of an act or transac­
tion set forth in the account, if it is

emj
wh(

On the trustee’s burden to justify
enc
mis
offs

Trusts and Trustees, supra, § 970 (p.
app

(2009 ed.). und
Estate of Stetson, 463 Pa. 64, 345 

A.2d 679, 690 (1975) states: “[W]hen a objected to, should rest on the trust- 
beneficiary has succeeded in proving ee> but • • • if [the trustee] makes out

a prima facie case, the burden of

aec<

froithat the trustee has committed a 
breach of duty and that a related loss producing contradictory evidence 
has occurred, we believe that the bur- rests on the beneficiary who has ob- 
den of persuasion ought to shift to jected.” And similar language is 
the trustee to prove, as a matter of found in In re Riddle, 946 N.E.2d 61, 
defense, that the loss would have oc- 68 (Ind. App. 2011).

the
hav
adn
of t
dist
affe

§ 101. Offsetting Profit Against Loss

The amount of a trustee’s liability for breach of trust 
may not be reduced by a profit resulting from other 
misconduct unless the acts of misconduct causing the loss 
and the profit constitute a single breach..

Comment:
a. Scope, effect, and rationale of Section. If a trustee is liable for 

a loss caused by a breach of trust, the amount of the liability is not 
reduced by a profit resulting from actions of the trustee that do not 
involve a breach of trust. The rule of this Section applies only where 
the trust estate has experienced a profit as well as a loss from 
improper administration.

If it is determined under the rule of this Section that profit and 
loss are to be offset (see Comment c), the trust and its beneficiaries 
are entitled, as the case may be, either to hold the trustee accountable 
for the net profit or to charge the trustee with the net loss.

The rule of this Section balances fairness to the trustee and 
regard for the interests and entitlements of the beneficiaries. Whether

con
offe
mis
sinj
deti
bre.
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needed to restore the account will be taken from forfeitures for the year in which 
the participant returns to employment or, if necessary, from a supplemental 
employer contribution for the year. · 

(b) Partial Distributions. If a participant receives a partial distribution 
of the participant's discretionary contributions account and matching 
contributions account before the account is fully vested, the participant's vested 
interest in the·account at any time after the distribution will be determined in 
accordance with the following formula: 

X= P * (AB + D) - D 

where "X" is the remaining vested portion, "P" is the vested percentage at the 
· relevant time, "AB" is the balance in the account at the relevant time and "D" is 
the amount of the distribution from the account 

7. 7 Missing Persons. If a person entitled to benefits under the plan cannot be 
located after diligent search by the PBAC and the whereabouts of the person continues to 
be unknown for a period of one year, the PBAC may detennirie that the accounts of the 
person shall be forfeited; provided, however, that such forfeited amounts shall be restored 
upon the filing of a claim by the person within the time prescribed by applicable law. 

ARTICLES 

INVESTMENT FUNDS AND CREDITING INVESTMENT EXPERIENCE 

8.1 Investment Funds. The available investment funds under the plan include 
(a) any publicly offered, open-end mutual fund (other than tax-exempt funds) that are 
generally made available to employer-sponsored retirement plans and underwritten or 
managed by Putnam Itlvestments or one of its affiliates, (b) the Putnam Stable Value 
Fund, (c) the Putnam S&P 500 Index Fund and the Putnam Bond Index FUnd, (d) MMC 
stock, provided, however, that notwithstanding any other-provision herein to the contrary, 
effective July 1, 2007. no additional shares ofMMC stock may be purchased under the 
plan other than shares purchased through reinvested dividends, and (e) any publicly 
offered, open-end mutual fund (other than tax-exempt funds an~ the funds described in 
(a) above) that may be available through a provider of participant-directed brokerage 
account services designated by the PBIC. The PBIC may from time to time designate 
other mutual funds or other collective investment vehicles, categories or classes of 
mutual funds or collective investment vehicles, or categories of other securities available 
for investment of contributions under the plan. The trustee will maintain accounts 
reflecting investment in each of the separate investment funds. The trustee will maintain 
records which reflect the portion of each account of a participant that is invested in each 
separate investment fund. The existence of such records and of part_icipants' accounts 
will not be deemed to give any person any right, title or interest in or to any specific 
assets or part of the trust fund or any separate investment fund. 
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