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CORPORATE DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1, Appellants disclose
the following:

1. Appellant Chamber of Commerce of the United States of America has
no parent corporation, and no publicly held corporation owns 10% or more of any
common stock.

2. Appellant National Federation of Independent Business has no parent
corporation, and no publicly held corporation owns 10% or more of any common
stock.

3. Appellant State Chamber of Oklahoma has no parent corporation, and
no publicly held corporation owns 10% or more of any common stock.

4. Appellant Tulsa Regional Chamber has no parent corporation, and no
publicly held corporation owns 10% or more of any common stock.

5. Appellant Portland Cement Association has no parent corporation,

and no publicly held corporation owns 10% or more of any common stock.
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PRIOR AND RELATED APPEALS

Pursuant to Tenth Circuit Rule 28.2(B), the following are prior or related
appeals: Chamber of Commerce of the United States, et al. v. U.S. EPA, et al., No.
15-9552 (10th Cir.); State of Oklahoma v. U.S. EPA, et al., No. 16-5039 (10th
Cir.); In re United States Department of Defense and United States Environmental
Protection Agency Final Rule: Clean Water Rule: Definition of “Waters of the
United States,” 80 Fed. Reg. 37,054 (June 29, 2015), Nos. 15-3751, 15-3799, 15-
3817, 15-3820, 15-3822, 15-3823, 15-3831, 15-3837, 15-3839, 15-3850, 15-3853,
15-3858, 15-3885, 15-3887, 15-3948, 15-4159, 15-4162, 15-4188, 15-4211, 15-
4234, 15-4305, 15-4404 (6th Cir.); and State of Georgia, et al. v. Regina

McCarthy, et al., No. 15-14035 (11th Cir.).
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INTRODUCTION

On June 29, 2015, over the objections of States, landowners, and businesses,
the Environmental Protection Agency (“EPA”) and U.S. Army Corps of Engineers
(“Corps”) adopted a rule that redefines and expands what constitutes “waters of the
United States” under the Clean Water Act (“CWA”). Through this “definitional
rule,” the agencies claimed authority to regulate millions of miles of intrastate
waters never before under federal control. Appellants, on behalf of their affected
members, challenged the rule in the Northern District of Oklahoma.

The district court, however, never reached the merits of Appellants’ claims.
Instead, more than seven months after Appellants filed suit, the district court sua
sponte—without a motion, briefing, or hearing—issued a four-page order
dismissing the case for lack of jurisdiction. Relying on a fractured Sixth Circuit
decision, the district court found that the courts of appeals have exclusive
jurisdiction because the WOTUS Rule was an “effluent limitation or other
limitation” and was, in effect, an action “issuing or denying any permit” under the
CWA. 33 U.S.C. § 1369(b)(1)(E)-(F).

This Court has an obligation to determine its own jurisdiction and should
reverse. The text of Section 1369(b)(1) and longstanding canons of statutory

construction make plain that Appellants’ suit belongs in the district court.
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JURISDICTIONAL STATEMENT

On July 10, 2015, the Chamber of Commerce of the United States of
America, National Federation of Independent Business, State Chamber of
Oklahoma, Tulsa Regional Chamber, and Portland Cement Association
(“Appellants”) filed suit in the U.S. District Court for the Northern District of
Oklahoma against the EPA, Gina McCarthy, in her official capacity as
Administrator of the EPA, the Corps, and Jo-Ellen Darcy, in her official capacity
as Assistant Secretary of the Army (collectively, the *“Agencies”). Appendix
(“App.”) 44. The complaint asked the district court to vacate and set aside an

3

administrative rule promulgated by the Agencies that redefines “waters of the
United States” under the Clean Water Act (“WOTUS Rule”). App. 71. The district
court had jurisdiction over Appellants’ lawsuit under 28 U.S.C. § 1331, 5 U.S.C.
§§ 701-706, and 5 U.S.C. § 611.

On February 24, 2016, the district court sua sponte dismissed the case for
lack of jurisdiction, and entered a final judgment. App. 76, 78. Appellants timely

filed a notice of appeal on April 19, 2016. App. 81. This Court has jurisdiction

under 28 U.S.C. § 1291.
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STATEMENT OF THE ISSUES

Whether the district court incorrectly dismissed this action on the ground
that the Sixth Circuit has exclusive jurisdiction over challenges to the WOTUS
Rule.

STATEMENT OF THE CASE

A. The Clean Water Act

The Clean Water Act bans any ‘“discharge of any pollutant by any person”
into “navigable waters.” 33 U.S.C. §§ 1311(a), 1362(12). The primary exception to
this prohibition is the National Pollutant Discharge Elimination System
(“NPDES”) permitting system. Individuals and entities may apply for an NPDES
permit to discharge effluent into navigable waters. See 33 U.S.C. §§ 1311(a),
1342(a), (c). Both the EPA and the States (if authorized by the EPA) may issue
NPDES permits. See id. § 1342(c)(1); see 57 Fed. Reg. 43,733, 43,734-35. Under
Section 1344, the Corps issues permits for discharges of “dredged or fill material,”
such as soil, rock, and sand. 33 U.S.C. § 1344. Permit holders must comply with
various limits on the amount of pollutants they may discharge, see, e.g., 33 U.S.C.
§§ 1311, 1312, 1316, 1317, 1345, as well as numerous monitoring, testing, and
reporting requirements, see, e.g., id. § 1318.

On top of this source-by-source permitting, the CWA directs States to

establish and update “water quality standards.” 33 U.S.C. § 1313. “These standards
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supplement effluent limitations so that numerous point sources, despite compliance
with effluent limitations, may be further regulated to prevent water quality from
falling below acceptable levels.” Arkansas v. Oklahoma, 503 U.S. 91, 101 (1992).
The States, in turn, must adopt “individual control strategies” for certain “toxic
pollutants.” 33 U.S.C. § 1314(1)(1)(D). If the EPA rejects a State’s control strategy,
then it will promulgate its own. Id. § 1314(1)(3).

Importantly, the CWA limits the Agencies’ authority to “navigable waters,”
which the law defines as “the waters of the United States, including the territorial
seas.” 33 U.S.C. § 1362(7). As a matter of statutory interpretation, and in order to
avoid constitutional concerns, the Supreme Court has rejected the Agencies’
attempts to regulate intrastate waters by broadly construing the terms “navigable
waters” and “the waters of the United States.” See Rapanos v. United States, 547
U.S. 715 (2006); SWANCC v. United States Army Corps of Eng’rs, 531 U.S. 159
(2001). Indeed, the CWA “continues to raise troubling questions regarding the
Government’s power to cast doubt on the full use and enjoyment of private
property throughout the Nation.” U.S. Army Corps of Eng’rs v. Hawkes Co., --- S.
Ct. ---, 2016 WL 3041052, at *8 (U.S. May 31, 2016) (Kennedy, J., concurring).

B. The WOTUS Rule

On June 29, 2015, the Agencies adopted the WOTUS Rule over significant

opposition from States, landowners, businesses, and others. See, e.g., Comments of
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Chamber of Commerce of the United States of America, National Federation of
Independent Business, and 373 Other Groups, Docket No. EPA-HQ-OW-2011-
0880 (Nov. 12, 2014). The WOTUS Rule purports to identify seven types of
waters that are “waters of the United States” and thus subject to the Agencies’
regulation of “navigable waters”:
(1) Traditional Navigable Waters. All waters that “are currently used, or
were used in the past, or may be susceptible to use in interstate or foreign

commerce, including all waters which are subject to the ebb and flow of the
tide.” 80 Fed. Reg. at 37,074; see 33 C.F.R. § 328.3(a)(1).

(2) Interstate Waters. All waters that cross State borders, “even if they are
not navigable” or “do not connect to [navigable] waters.” 80 Fed. Reg. at
37,074; see 33 C.F.R. § 328.3(a)(2).

(3) Territorial Seas. “[T]he belt of the seas measured from the line of
ordinary low water along that portion of the coast which is in direct contact
with the open sea and the line marking the seaward limit of inland waters,
and extending seaward a distance of three miles.” 80 Fed. Reg. at 37,075;
see 33 C.F.R. § 328.3(a)(3).

(4) Impoundments. All “impoundments of waters otherwise identified as
waters of the United States.” 33 C.F.R. § 328.3(a)(4).

(5) Tributaries. All waters that “contribute[] flow, either directly or through
another water” to a traditional navigable water, interstate water, or territorial
sea and are “characterized by the presence of the physical indicators of a bed
and bank and an ordinary high water mark.” 33 C.F.R. § 328.3(¢c)(3); see id.
§ 328.3(a)(5).

(6) Adjacent Waters. All waters “adjacent” to a traditional water, interstate
water, territorial sea, impoundment, or tributary. 33 C.F.R. § 328.3(a)(6); see
id. §328.3(c)(1) (defining “adjacent” expansively to mean “bordering,
contiguous, or neighboring”).

(7) Case-Specific, “Significant Nexus” Waters. Certain waters (e.g., those
located within 4,000 feet of the high tide line of a traditional water, interstate
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water, territorial sea, impoundment, or tributary) if they have a “significant
nexus” to a traditional water, interstate water, or territorial sea. 33 C.F.R.
§ 328.3(a)(7)-(8).

The WOTUS Rule also identifies waters that are excluded from the definition of
“waters of the United States,” such as puddles, ornamental waters, and prior
converted cropland. See 33 C.F.R. § 328.3(b).

C.  Judicial Review Under the Clean Water Act

Most litigation concerning the Agencies’ actions under the CWA originates
in federal district courts. See, e.g., City of Albugquerque v. Browner, 865 F. Supp.
733, 736 (D.N.M. 1993), aff’d, 97 F.3d 415 (10th Cir. 1996); see also Loan
Syndications & Trading Ass’n v. SEC, 818 F.3d 716, 719 (D.C. Cir. 2016)
(“[T]he normal default rule is that persons seeking review of agency action go first
to district court rather than to a court of appeals.”). Challenges to certain EPA
actions, however, must originate in the courts of appeals. These seven narrow
categories are EPA actions:

(A) in promulgating any standard of performance under section 1316 of this
title,'

' The EPA must implement “standards of performance” (i.e., a “standard for
the control of the discharge of pollutants which reflects the greatest degree of
effluent reduction” achievable through the “best available demonstrated control
technology™) for “new sources” of pollution. 33 U.S.C. § 1316(a)(1), (b). Once a
“standard of performance” takes effect, “it shall be unlawful for any owner or
operator of any new source [of pollutants] to operate such source in violation of
[the] standard of performance.” Id. § 1316(e).
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(B) in making any determination pursuant to section 1316(b)(1)(C) of this
title,”

(C) in promulgating any effluent standard, prohibition, or pretreatment
standard under section 1317 of this title,’

(D) in making any determination as to a State permit program submitted
under section 1342(b) of this title,”

(E) in approving or promulgating any effluent limitation or other limitation
under section 1311, 1312, 1316, or 1345 of this title,’

(F) in issuing or denying any permit under section 1342 of this title,’ and

? Section 1369(b)(1)(B) appears to be a drafting error because there is no
Section 1316(b)(1)(C). Section 1316(b)(1)(C) would have allowed a person to seek
an exemption from a standard of performance, but the provision was eliminated
during the legislative process. See H. Rep. 92-911, at 31, 111-12 (1971); S. Conf.
Rep. 92-1236, at 380 (1972).

29 ¢

> The EPA must promulgate “effluent standards,” “effluent prohibitions,”
and “pretreatment standards” for “toxic pollutants.” 33 U.S.C. § 1317(a)-(b). After
any such standard takes effect, “it shall be unlawful for any owner or operator of
any source [of pollutants] to operate [the] source in violation of” such standard. /d.
§ 1317(d).

* A State “desiring to administer its own permit program for discharges into
navigable waters within its jurisdiction” may seek such authority from the EPA. 33
U.S.C. § 1342(b). If the State satisfies the statutory requirements for transferring
permitting authority to the State, the EPA must approve the State’s application. /d.

> Under these sections, the EPA may approve or promulgate “effluent
limitations”™ tied to the “best available technology economically achievable,” 33
U.S.C. §1311; “effluent limitations” to maintain “water quality” in certain
navigable waters, id. § 1312; limitations for new point sources of pollutants, id.
§ 1316; and “numerical limitations” for “sewage sludge,” id. § 1345.

° The EPA can issue or deny “a permit for the discharge of any pollutant, or
combination of pollutants ... upon condition that such discharge will meet” certain
requirements. 33 U.S.C. § 1342(a).
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(G) in promulgating any individual control strategy under section 1314(/) of
this title.”

33 U.S.C. § 1369(b)(1).

D.  Procedural History

On July 10, 2015, Appellants brought suit in the U.S. District Court for the
Northern District of Oklahoma challenging the WOTUS Rule on statutory and
constitutional grounds. Appellants alleged that the WOTUS Rule improperly
extends federal regulatory authority to millions of miles of rivers, streams, and
other purely intrastate waters. Appellants further alleged that many of their
members (some of whom reside in the Northern District of Oklahoma) own
property that will be subject to costly and burdensome federal regulations under
the WOTUS Rule. Appellants asked the district court to hold the WOTUS Rule
unlawful, to vacate and set it aside, and to enjoin its enforcement.

Although Appellants properly filed suit in the district court, they recognized
that the Agencies would likely claim that jurisdiction over their challenge belonged
in the courts of appeals. See 33 U.S.C. § 1369(b)(1). If Appellants had litigated this

issue and lost, they would have forfeited their challenge to the WOTUS Rule

7 If a State fails to submit an “individual control strategy” that will “produce
a reduction in the discharge of toxic pollutants from point sources” through the
establishment of effluent limitations and water quality standards or if the EPA does
not approve the State’s proposed control strategies, then the EPA must promulgate
an “individual control strategy” for the State. 33 U.S.C. § 1314()).
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because the deadline for filing a petition for review is 120 days from the date of the
EPA’s action. See 33 U.S.C. § 1369(b)(1). Therefore, in an abundance of caution,
Appellants filed a protective petition for review of the WOTUS Rule in this Court.
See Chamber of Commerce of the United States v. EPA, No. 15-9552.

On July 29, 2015, this Court transferred Appellants’ petition to the Sixth
Circuit (selected by the multijurisdictional lottery), where it was consolidated with
similar cases. See 28 U.S.C. § 2112(a)(3). Shortly thereafter, Appellants asked the
Sixth Circuit to dismiss the petitions, arguing that the challenges to the WOTUS
Rule belonged in the district court in the first instance because the rule did not fall
under one of the seven narrow categories of actions for which original jurisdiction
lies in the courts of appeals. See 33 U.S.C. § 1369(b)(1)(A)-(G). The Agencies
contended that jurisdiction was proper under two provisions: Section
1369(b)(1)(E)—which provides for original jurisdiction in the court of appeals
over an EPA action “approving or promulgating any effluent limitation or other
limitation under section 1311, 1312, 1316, or 1345 of [the CWA]"—and Section
1369(b)(1)(F)—which provides for original jurisdiction in the court of appeals
over an EPA action “issuing or denying any permit under section 1342 of [the
CWA]”

Between June 29 and July 15, 2015, various plaintiffs filed ten lawsuits

challenging the WOTUS Rule in eight district courts. The Agencies filed a motion
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with the Judicial Panel on Multidistrict Litigation (“JPML”) to transfer and
consolidate these cases in the U.S. District Court for the District of Columbia. In
the Northern District of Oklahoma, the Agencies filed a motion to stay proceedings
pending a JPML ruling. See Doc. 25. Appellants opposed the motion, see Doc. 28,
arguing that the JPML had no power to transfer and consolidate the cases because
they shared only common questions of /aw and not “one or more common
questions of fact,” 28 U.S.C. § 1407(a). Appellants also sought a preliminary
injunction that would enjoin the Agencies from implementing the WOTUS Rule
until the court ruled on the rule’s legality. Doc. 27 at 1. The district court granted
the Agencies’ motion to stay, Doc. 32 at 9, but never ruled on Appellants’
preliminary-injunction motion.

On October 9, 2015, the Sixth Circuit stayed the WOTUS Rule until it
decided whether it had original jurisdiction over the petitions. See In re Final Rule:
Clean Water Rule: Definition of “Waters of the United States,” 803 F.3d 804 (6th
Cir. 2015). Notably, it found that the petitioners had “demonstrated a substantial
possibility of success on the merits of their claims,” that “the Rule’s effective
redrawing of jurisdictional lines over certain of the nation’s waters” would impose
a heavy burden on both government and private parties, and that a stay of the

WOTUS Rule was needed to “silence[] the whirlwind of confusion that springs

10
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from uncertainty about the requirements of the new Rule and whether they will
survive legal testing.” /d. at 807-08.

On October 13, 2015, the JPML denied the Agencies’ motion for transfer
and consolidation. In re Clean Water Rule: Definition of “Waters of the United
States,” 140 F. Supp. 3d 1340, 1341 (J.P.M.L. 2015). The JPML concluded that
“these actions will involve only very limited pretrial proceedings,” and
“[d]iscovery, if any, will be minimal, as these cases will be decided on the
administrative record.” Id. Centralization thus would “not serve the convenience of
the parties and witnesses or further the just and efficient conduct of this litigation”
because “these actions will turn on questions of law.” /d.

The Agencies then filed a second motion to stay in the Northern District of
Oklahoma, asking the court to stay the litigation until the Sixth Circuit determined
whether it had jurisdiction over the petitions. See Doc. 39. Appellants opposed,
arguing that a stay was unnecessary because the district court would not be bound
by the Sixth Circuit’s decision and had an independent duty to determine its own
jurisdiction. Doc. 45 at 5-10. Appellants asked the district court to set a briefing
schedule to resolve its jurisdiction and address the merits of the case. /d. at 11-12.
The district court never ruled on the Agencies’ motion for a stay or Appellants’
request for a briefing schedule. As a result, Appellants’ case was subject to a de

facto stay pending a decision from the Sixth Circuit.

11



Appellate Case: 16-5038 Document: 01019650704 Date Filed: 07/01/2016 Page: 23

On February 22, 2016, the Sixth Circuit issued a fractured 1-1-1 opinion
denying Appellants’ motion to dismiss and holding that it had original jurisdiction
over the petitions. See In re U.S. Dep’t of Defense, U.S. E.P.A. Final Rule: Clean
Water Rule: Definition of Waters of U.S. (“In re WOTUS Rule”), 817 F.3d 261
(6th Cir. 2016). Writing only for himself, Judge McKeague concluded that the
Sixth Circuit had original jurisdiction based on his reading of Supreme Court and
Sixth Circuit cases. Judge McKeague recognized that “on its face, the Agencies’
argument is not compelling” because it was not “facially consonant with the plain
language of Section 1369(b)(1).” Id. at 266, 273. He nevertheless concluded that
the relevant decisions “favored a ‘functional’ approach over a ‘formalistic’ one in
construing these provisions.” Id. at 264. Judge McKeague thus concluded that
policy considerations counseled for centralized review of the WOTUS Rule in a
single court of appeals. Judge McKeague found original jurisdiction under both
subparagraphs (E) and (F) of Section 1369(b)(1) because, in his view, the effect of
the WOTUS Rule would be to “approv|e] or promulgat[e] [an] effluent limitation
or other limitation” and to “issu[e] or deny[] [a] permit under section 1342.” Id. at
269-73 (citing 33 U.S.C. § 1369(b)(1)(E)-(F)).

Judge Griffin disagreed that original jurisdiction was proper in the court of
appeals under subparagraph (E), but agreed that jurisdiction existed under

subparagraph (F). He made clear that he reached this conclusion, however, only

12
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because he was bound by incorrect Sixth Circuit precedent. See id. at 275-83.
Judge Griffin found it “illogical and unreasonable to read the text of [Section
1369(b)(1)(E) or (F)] as creating jurisdiction in the courts of appeals for these
issues.” Id. at 275. Whether it was “desirable for us to possess jurisdiction for
purposes of the efficient functioning of the judiciary, or for public policy purposes,
[was] not the issue. Rather, the question [was] whether Congress in fact created
jurisdiction in the courts of appeals for this case.” Id. The answer, as a matter of
first impression, was clearly “no.” Id. Nevertheless, Judge Griffin concluded that
the Sixth Circuit’s decision in National Cotton Council of America v. EPA, 553
F.3d 927 (6th Cir. 2009), extended the court of appeals’ original jurisdiction under
subparagraph (F) to any “‘regulation[] governing the issuance of permits under
section 402’ of the CWA. 817 F.3d at 283 (quoting National Cotton, 553 F.3d at
933). Because the WOTUS Rule was such a regulation, Judge Griffin felt
“compelled to find jurisdiction” under subparagraph (F). 1d.

Finally, Judge Keith dissented because he “agree[d] with Judge Griffin’s
reasoning and conclusion that, under the plain meaning of the statute, neither
subparagraph (E) nor subparagraph (F) of 33 U.S.C. § 1369(b)(1) confers original
jurisdiction on the appellate courts.” Id. Judge Keith, however, believed that
“Judge Griffin’s reading of [National Cotton Council] [was] wrong.” Id. Reading

Section 1369(b)(1) so broadly would push subparagraph (F) “to its breaking

13
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point,” allowing the courts of appeals to “exercise original subject-matter
jurisdiction over all things related to the Clean Water Act.” Id. at 284. “This could
not have been the intent of the legislators who drafted seven carefully defined
bases for original jurisdiction in the appellate courts—and it could not have been
the intent of the National Cotton court itself.” Id.

On February 24, 2016, just two days after the Sixth Circuit’s decision, the
Northern District of Oklahoma—without a motion, briefing, or hearing—issued an
order sua sponte dismissing Appellants’ case for lack of jurisdiction. App. 73-76.
Pointing to 33 U.S.C. § 1369(b)(1)(E) and (F) and the Sixth Circuit’s decision, the
district court summarily concluded that the courts of appeals have original
jurisdiction over challenges to the WOTUS Rule. App. 76. The court found it
“unnecessary to wait for any party [to] file a motion to dismiss for lack of
jurisdiction” because “the Sixth Circuit’s decision speaks for itself that jurisdiction
is appropriate only in the appellate courts.” App. 76 n.1.

On March 23, 2016, Appellants filed a petition for rehearing en banc in the
Sixth Circuit. The Sixth Circuit denied the petition on April 21, 2016.

SUMMARY OF THE ARGUMENT

This suit presents an important challenge to the scope of federal regulatory

authority under the Clean Water Act. The district court erred in dismissing the case
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sua sponte based, at least in part, on a questionable and non-binding decision of the
Sixth Circuit that is contrary to the text of the CWA. This Court should reverse.

As an initial matter, this Court has an independent obligation to determine its
jurisdiction. To the extent the district court deferred to the Sixth Circuit, it erred.
The normal default rule is that, unless a statute provides otherwise, persons seeking
review of agency action first go to district court rather than to a court of appeals.
Because no statute places challenges to the WOTUS Rule in the courts of appeals,
the district court’s dismissal for lack of jurisdiction was improper.

The district court’s conclusion that Section 1369(b)(1) of the CWA deprives
the district court of jurisdiction was erroneous. Section 1369(b)(1) specifies seven
categories of agency action for which a challenge must be initiated in the court of
appeals. This is not one of those cases. Subparagraph (E) grants original
jurisdiction to the courts of appeals over an EPA action “in approving or
promulgating any effluent limitation or other limitation.” But the WOTUS Rule
does not /imit anything; it instead operates in conjunction with other sections of the
CWA to define when its restrictions apply. Similarly, subparagraph (F) provides
for original appellate jurisdiction only when the EPA has “issu[ed]” or “den[ied]” a
permit to discharge pollutants into a navigable water. But the WOTUS Rule

obviously did not “issue” or “deny” any particular permit.
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Finding original jurisdiction in the courts of appeals would contravene not
only the CWA’s plain text, but also longstanding canons of statutory construction.
Specifically, the Agencies’ interpretation of Section 1369(b)(1) fails under the
doctrine of expressio unius est exclusio alterius (the expression of one thing
implies the exclusion of the other) and the canon against surplusage. First, by
giving the courts of appeals original jurisdiction over seven specific categories of
EPA actions, Congress provided that those courts do not have original jurisdiction
over other EPA actions, such as promulgation of the WOTUS Rule. Second, a
statute should be construed to give effect to all of its provisions. But the district
court’s sweeping construction of subparagraphs (E) and (F) would render useless
other provisions of Section 1369(b)(1).

The Agencies advocate a “practical,” policy-based reading of the CWA to
argue that the district court lacks jurisdiction. Such an approach, however, finds no
support in Supreme Court or Tenth Circuit precedent, much less in the plain text of
the CWA. Regardless, policy and practical concerns favor original jurisdiction in
the district court—not in the courts of appeals. Appellants’ interpretation of the
CWA would ensure that litigants are able to challenge EPA actions outside of the
120-day deadline, provide certainty over where they must bring their challenges,
and guarantee thorough judicial review of the WOTUS. For all these reasons, the

decision of the district 