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PRIOR OR RELATED APPEALS 

There are no prior or related appeals. 

JURISDICTIONAL STATEMENT 

District Court.  The district court had jurisdiction based on diversity of 

citizenship under 28 U.S.C. § 1332.  Plaintiff-appellee Amber Nicole Lompe 

(“Plaintiff”) is a citizen and resident of Wyoming and the complaint sought 

damages in excess of $75,000.  (24, 26.)1  Defendants-appellants Sunridge and 

AMC are Utah limited liability companies with their principal places of business in 

Utah.  (24, 25, 35, 41.)   

Court of Appeals.  This is a direct appeal from a final order of the United 

States District Court for the District of Wyoming.  This Court has jurisdiction 

under 28 U.S.C. § 1291. 

Filing Dates.  The district court entered judgment in favor of Plaintiff on 

December 26, 2013.  (164.)  On October 21, 2014, the district court denied 

Defendants’ renewed motion for judgment as a matter of law or, in the alternative, 

for a new trial or remittitur (“Renewed JMOL Motion”).  (287.)  Defendants timely 

filed their notice of appeal on November 17, 2014, within thirty days of the denial 

of the Renewed JMOL Motion under Federal Rule of Appellate Procedure 

                                                 
1 All numbers in parentheses refer to pages of Appellants’ Appendix.  Transcripts 
are cited in the form “page#:line#s.” 
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4(a)(1)(A).  (315.) 

Finality of Order.  The district court’s order denying Defendants’ Renewed 

JMOL Motion is a final order that disposes of all parties’ claims.  

STATEMENT OF THE ISSUES 

1. Whether the punitive damages awards must be reversed because 

Plaintiff failed to present evidence sufficient to show that Defendants engaged in 

“willful and wanton misconduct,” as required by Wyoming law;  

2. Whether the punitive damages awards must be reversed because 

Plaintiff failed to present evidence of each Defendant’s net worth as of the time of 

trial, as required by Wyoming law; 

3. Whether the district court erred in failing to adequately instruct the 

jury on the requirements under Wyoming law for the imposition of punitive 

damages; 

4. Whether the district court erred in denying Defendants’ Renewed 

JMOL Motion under common law excessiveness grounds, where the punitive 

damages awards were equal to or exceeded all of Defendants’ pre-tax earnings that 

had been distributed to Defendants’ members during the five years prior to trial; 

5. Whether the punitive damages awards – $22.5 million against AMC 

and $3 million against Sunridge, 11.5:1 and 4:1, respectively – are grossly 
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excessive and arbitrary in violation of the Fourteenth Amendment of the U.S. 

Constitution; and 

6. Whether the punitive damages awards violate Due Process because 

they punish persons not before the district court, bear no relationship to the 

allegedly wrongful conduct, and punish AMC for conduct beyond Wyoming. 

STATEMENT OF THE CASE 

I. NATURE OF THE CASE 

Sunridge purchased the Sunridge Apartment complex in Casper, Wyoming 

in 2007, and hired AMC, an experienced property management company, to 

manage and maintain the complex.  On February 1, 2011, the furnace in Plaintiff’s 

unit malfunctioned, and she was exposed to carbon monoxide (“CO”) in her 

apartment as a result.  An AMC employee called 911 and helped Plaintiff out of 

her apartment, along with a representative of the gas utility company, also called 

by AMC.  Plaintiff went to the emergency room, received treatment for CO 

exposure, and was discharged later that same day.  In May 2012, Plaintiff sued 

Sunridge and AMC for negligence, seeking recovery of medical expenses, pain and 

suffering, loss of enjoyment of life, caretaking expenses, costs, and punitive 

damages.  Plaintiff alleged she suffered a permanent brain injury as a result of the 

accident and argued Defendants were negligent in failing to replace all 96 furnaces 

at the complex, and in failing to inspect them on an annual, preventative basis. 
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In December 2013, Plaintiff’s claims were tried to a jury, which returned a 

verdict in favor of Plaintiff, awarding Plaintiff $3 million in compensatory 

damages, and allocating fault as follows:  10% to the Plaintiff, 25% to Sunridge, 

and 65% to AMC.  The jury also awarded Plaintiff $25.5 million in punitive 

damages – $3 million against Sunridge (four times the Sunridge compensatory 

award) and $22.5 million against AMC (11.5 times the AMC compensatory 

award).  The district court entered judgment on the jury’s verdict and, after the 

court denied Defendants’ post-judgment motion, Defendants filed this appeal.   

II. STATEMENT OF THE FACTS 

Because Defendants are arguing, among other things, that they were entitled 

to judgment as a matter of law on Plaintiff’s claim for punitive damages, 

Defendants have endeavored to present the facts in the light most favorable to 

Plaintiff. 

A. Sunridge Partners, LLC 

Brothers Robert and Jeff Ctvrtlik acquired the Sunridge Apartments in the 

fall of 2007, through Sunridge Partners, LLC.  (1548:1-1549:16, 1559:3-11.)  Prior 

to the purchase, Sunridge commissioned a property condition report in order to 

obtain financing for the purchase (the “LandAmerica Report”).  (708:21-25, 

713:18-714:12, 1553:23-1554:23; 1961.)  The LandAmerica Report indicated that 

there were some immediate needs at the complex, including, for example, asphalt 

Appellate Case: 14-8082     Document: 01019413920     Date Filed: 04/10/2015     Page: 12     



 
 

5 
 

and siding repairs, as well as repairs needed in the future.  (1555:16-1557:3.)  The 

Report stated that “[c]apital replacement reserves over the term of the report will 

be required for items such as . . . forced air furnace replacements.” (1968.)  The 

Report also indicated the HVAC systems were in “fair condition,” which it defined 

as “[s]atisfactory, however some short term and/or immediate attention is required 

or recommended, primarily due to the normal aging and wear of the building 

system, to return the system to a good condition.”  (1970, 1980.)  Based on the 

twenty-five year expected useful life of the furnaces, the LandAmerica Report 

concluded that reserves should be created in the next one to five years (i.e., 2012) 

to account for the expected replacement of the furnaces.  (1989; see also 1586:5-

1587:13.) 

Sunridge hired AMC to manage the Sunridge Apartments on a day-to-day 

basis and to take care of the property.  (1519:3-5, 1551:3-1552:24; 2023.)  

Pursuant to the Defendants’ contract, Sunridge has the right to approve in advance 

expenditures over one thousand dollars unless AMC deems the expense to relate to 

a health and safety issue.  (1567:6-21; 2027-28.)  Sunridge generally 

communicates with AMC management personnel and not with AMC employees 

on-site, and Sunridge relies on AMC as to capital expenditures recommendations, 

but retains the right to approve such expenditures.  (1552:3-9, 1557:21-1558:4, 

1559:18-1560:10, 1567:6-21.)  Bob Ctvrtlik testified that Sunridge did not direct 
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AMC as to how to maintain the furnaces at the complex and that Sunridge never 

received any recommendations concerning a furnace maintenance program.  

(1560:2-10.)  

Ctvrtlik also testified that, prior to the lawsuit, he had no knowledge of the 

risks of CO or of any CO accidents other than Plaintiff’s.  (1560:11-1561:6, 

1575:15-23.)   

B. Apartment Management Consultants, L.L.C. 

AMC is a property management company with operations in thirteen states, 

managing 300 properties, including four in Wyoming.  (1927:3-5; 1928:22-

1929:9.)   

At Sunridge, AMC was in charge of day-to-day matters, including collecting 

rents, paying the bills, and taking care of the grounds.  (1552:3-12.)  Under 

Defendants’ agreement, AMC receives a 3.4% management fee from Sunridge 

based on the effective monthly gross income of the complex, i.e., rental and other 

income.  (1927:3-17.)  This means that the amount AMC is paid by Sunridge is 

unaffected by expenditures AMC makes to maintain the property, such as to 

maintain or replace the furnaces.  (1927:18-1928:2.)   

It was undisputed at trial that AMC regularly replaced furnace filters, 

arranged for maintenance of any furnace in need of repair, and replaced furnaces if 

they failed.  (455:2-7, 496:25-497:12, 657:23-658:5, 1214:3-12, 1515:7-1516:24.)  
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Furnace repair, service, and replacement were done frequently, on an as-needed 

basis.  (Id.)  Although not required by Wyoming law, it was also undisputed that 

AMC’s policy was to provide tenants at Sunridge with CO detectors, although 

tenants sometimes disabled detectors or otherwise failed to keep them working.  

(656:19-657:13, 661:8-20, 1247:5-1249:6, 1517:12-1518:1, 1529:19-1531:11.)   

Carbon monoxide is a colorless, odorless gas that is a byproduct of 

combustion.  (812:17-813:1.)  Because it is colorless and odorless, it was generally 

acknowledged by all witnesses who were asked that the best way to protect against 

CO exposure is to use a CO detector.  (498:8-24, 609:19-25.)   

A former employee of AMC, Valerie Mesenbrink, who was the on-site 

manager at Sunridge during 2007-2008, testified that she obtained bids for yearly 

inspections on all the furnaces at the complex in late 2007 or early 2008.  (640:9-

641:1, 642:10-16.)   According to Mesenbrink, the bids were never acted on.  

(642:10-16.)   

Mesenbrink also testified that there was a “continual problem” of furnace 

pilot lights going out and that, in her opinion, between 2007 and 2011, the 

condition of the complex deteriorated.  (654:23-25, 655:23-656:3.)  Mike Coryell, 

a technician from the local natural gas utility, SourceGas, who was called to the 

complex on the day of Plaintiff’s accident, testified that he had made furnace 

service calls to Sunridge for 24 years.  (426:4-6, 427:1-9.)  He further testified that, 
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prior to the accident, the furnaces were dirty, but “[t]hey were not putting out 

carbon monoxide.  They were not a danger.”  (426:4-427:9, 432:2-5.)  Over 

Defendants’ objection, Plaintiff’s expert, Michael Slifka, a fire protection engineer, 

testified that someone at SourceGas verbally recommended to Mesenbrink that 

AMC should have a preventive maintenance program for the furnaces.2  (759:19-

762:1.)  Other than this hearsay testimony, Slifka’s opinion at trial that Defendants 

were violating industry standards and the International Building and Fire Codes by 

not having an annual maintenance program rather than servicing the furnaces as 

issues arose was the first time either Defendant was so informed.  (703:11-705:13.)   

The on-site manager at Sunridge who succeeded Mesenbrink, Mike Few, 

testified that in 2009 and 2010 he was under pressure to run the property 

efficiently.  (1279:11-1281:3.)  Few also testified, however, that he was never 

under any type of budgetary restriction for “life safety issues” − for example, if a 

furnace was “red-tagged”3 and needed to be replaced, it was.  (1326:17-1327:1.)   

                                                 
2 The source of this information was an affidavit previously submitted by 
Mesenbrink.  The court refused to allow Mesenbrink to testify about this alleged 
conversation with SourceGas, but, over Defendants’ objection, permitted Slifka to 
testify about it.  (631:9-640:4, 759:19-762:1.)  Even if that had been reliable, 
admissible evidence, rather than hearsay-on-hearsay from an unnamed speaker, it 
is undisputed that SourceGas made no such recommendation on the day of the 
accident, when its supposed importance should have been evident, to say the least. 
3 A “red tag” indicates danger and that the furnace cannot be turned back on until 
the problem has been corrected or the furnace replaced.  (421:3-16.)   
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C. Local Practice Regarding Furnace Maintenance 

The local HVAC contractor, John Haid, called by Plaintiff and Defendants, 

testified that maintenance on the furnaces at Sunridge was consistent with his 

experience with other commercial properties in the area.  (495:15-497:19.) 

According to Haid, it is most common to be called by a customer when there is a 

problem, as was done at Sunridge, because “[v]ery few people” have a 

preventative maintenance program.  (Id.)  This was consistent with the experience 

of AMC’s regional property manager, Stephanie Brooks, who testified that there is 

nothing unusual, in her twenty-five years of experience in property management, 

with contacting a contractor when there is a problem, rather than instituting a 

preventative maintenance program.  (1508:3-13, 1515:2-1517:5.)   

D. Plaintiff Moves In to Unit 436 

Plaintiff moved into unit 436 at the Sunridge Apartments in September 

2010.  (1122:14-21, 1123:10-13.)  There was no evidence that Plaintiff or any 

other tenant made complaints to AMC (or anyone else) about their furnaces, of any 

kind, much less that any complaints were ignored.  

Plaintiff testified that, when she moved in, no one from Sunridge or AMC 

spoke to her about the furnace.  (1127:14-19.)  When asked whether she had a 

working CO detector in her unit at the time she moved in, Plaintiff testified as 

follows: 
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No.  Um, I had what I thought was one, um, that was on 
top of the fridge when I moved in, and then, um, I put it – 
there was – I can’t remember if there was no battery in it 
or if there was, um, an old battery in there, but it kept 
saying – it didn’t work right.  It kept, um, beeping, and it 
said “low” on the little screen.  Um, and so I got a new 
battery and replugged it in, and it still wasn’t working, so 
. . . . 

(1127:20-1128:4.)  This testimony was confirmed by Plaintiff’s boyfriend, Evan 

Points at Him, who said that Plaintiff showed him a “white kind of box thing” that 

“looked like a thermostat.”  (1205:15-24.)  He testified that they did not know what 

it was.  (1205:20-24.)  Thinking the device was broken and that it belonged to the 

prior tenant, Plaintiff testified that she threw out the CO detector.  (1150:17-

1152:9.)  Plaintiff never asked for another CO detector, and never told AMC about 

throwing it away.  (1148:3-7, 1151:9-1152:12.) 

E. The Accident 

On February 1, 2011, Few (who lived at Sunridge) was walking down the 

hallway near Plaintiff’s apartment and smelled something that resembled car 

exhaust.  (1337:13-1338:18.)  Few contacted then-AMC maintenance technician 

Scott Kemberling who confirmed that he too smelled something.  (1338:23-

1339:7.)  Kemberling called SourceGas to have someone come out to confirm 

there was not a gas leak.  (1339:4-9.)  SourceGas dispatched Mike Coryell to 

Sunridge.  (385:7-386:21.)  When he arrived, Coryell met up with Kemberling, 

turned on a CO monitor, and the two men made their way to unit 436.  (386:20-
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388:19.)  As they approached, Coryell’s monitor indicated the presence of CO.  

(388:22-389:23.)  Upon arriving at unit 436, which was on the third floor of the 

building, the men knocked, Plaintiff opened the door from a seated position and 

then “slumped back down.”  (390:23-391:9.)  Plaintiff was unable to stand, but 

Kemberling helped pull her out of the apartment.  (391:18-392:7, 1217:25-1218:9.)  

While Kemberling called 911, Coryell shut the gas off at the furnace and opened 

the sliding door to ventilate the apartment.  (393:18-22.)   

Plaintiff was taken by ambulance to the hospital where she was observed in 

the emergency room and received hyperbaric treatment for exposure to CO.  

(955:20-956:18, 1412:20-1415:19.)  Plaintiff was discharged that same day.  

(1003:17-1004:20.)  Plaintiff’s furnace was replaced and she returned to her 

apartment approximately 10 days after the accident.  (476:18-480:7, 1196:11-

1197:4.)   

Plaintiff’s medical experts testified that she suffered a permanent brain 

injury as a result of her exposure to CO.  (850:20-24.)  Defendants’ experts did not 

dispute that Plaintiff suffered a brain injury; they did dispute its permanency and 

extent.  (1445:18-22.) 

F. AMC Responds to the Accident 

After shutting off the gas, Coryell “red tagged” Plaintiff’s furnace because 

he found a plugged heat exchanger and vent spillage from the furnace.  (419:17-
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420:20.)  Coryell and Few then went to each of the apartments on the third floor of 

the building and checked for CO.  (401:1-14.)  In addition to Plaintiff’s apartment, 

Coryell detected CO in two other apartments, only one of which had a furnace 

emitting a slight amount of CO.  (402:11-24.)  Coryell shut off that furnace and 

red-tagged it as well.  (403:1-3, 420:12-20; 421:7-22.)  SourceGas did not inspect 

all the furnaces in the entire building, nor did it determine it should inspect all the 

furnaces at the complex following the accident.  (400:4-401:14, 432:6-10.)  A few 

days later, Haid replaced Plaintiff’s furnace.  (476:3-480:7.)   

G. The Alleged Prior Incidents 

During trial, Plaintiff’s counsel referred repeatedly to prior CO incidents 

which allegedly should have put Defendants (or at least AMC) on notice of furnace 

problems at the complex.  (342:5-345:1.)  Of the “multiple incidents” referred to at 

trial, the actual evidence showed only three which involved CO.4  First, on January 

23, 2009, Haid was called to Sunridge “possibly for a [CO] tester going off or 

something or they smelled gas,” second, Few was exposed to CO (without further 

effects) in October 2009, while working in the complex’s clubhouse, and third, on 

                                                 
4 Slifka testified that he listed in his report “about 12 events starting in 2009 in 
which there are carbon monoxide leaks, gas valve failures, problems with venting, 
et cetera, that are indicating of furnaces one by one failing, which is ultimately 
what’s happening when you have an aged fleet past its useful life.”  (711:15-20.)  
No fact witnesses, however, corroborated Slifka’s assertions concerning the 
alleged “12 events.”  The “list of events” Slifka relied upon was provided by 
Plaintiff’s counsel.  (753:9-754:3.)   
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January 4, 2010, Haid was called to Sunridge to “[p]ut in a new gas valve” and 

clean a furnace “due to blowback,” which Plaintiff’s attorney characterized as 

“blowing back [CO].”5  (469:22-470:17, 473:6-474:25, 1273:2-20.)  The other 

prior “incidents” referred to by Plaintiff’s counsel involved pilot lights going out or 

other routine repairs – not CO leaks.  (See, e.g., 464:12-468:14.)  Haid testified 

that a furnace does not need to be replaced merely because of problems with the 

pilot light or other routine repairs.  (495:1-12.)  

H. The Alleged “Cover Up” 

Plaintiff’s attorneys argued that Defendants “engaged in a post-accident 

cover-up, in an insidious attempt to blame [Plaintiff] for the incident and avoid 

liability for her damages.”  (260; 1805:15-20.)  The alleged “cover up” in fact 

concerned only whether there was a CO detector in Plaintiff’s unit at or before the 

accident.  Plaintiff’s “cover up” evidence is as follows: 

• An alleged pre-accident, October 2010 photograph of an unplugged CO 
detector in Plaintiff’s apartment that was never produced (1301:14-1304:24);   
 

• “Turn sheet” forms that were used to document the condition of an 
apartment when someone moves out in preparation for a new tenant were 
never produced for Plaintiff’s unit, even though Mesenbrink testified that the 
forms were generally not maintained (647:13-650:25, 1354:12-1356:10);  

 
• The witness statements of Kemberling and Haid were typed by Few, not by 

the witnesses themselves (however, neither witness identified any material 
inconsistences between the typed statements and their recollection) (1297:3-

                                                 
5 Haid testified that the January 4, 2010 incident involved “the flame actually 
roll[ing] out of the furnace.”  (473:15-474:22.)  
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18, 1300:3-21);    
 

• Photographs of Plaintiff’s apartment on the day of the accident allegedly 
taken by Few, which he denied taking, were never produced (658:6-659:13, 
1219:12-21, 1292:7-24); and 

 
• Few, Kemberling, and Haid testified that an unplugged CO detector was 

found in Plaintiff’s apartment the day of the accident, but Plaintiff testified 
that she previously threw away the only CO detector (488:6-489:20, 1151:9-
24, 1232:23-1234:9, 1340:6-1341:22).   

 
The foregoing “covered up” nothing.  To the contrary, there was never any dispute 

that Plaintiff was exposed to CO, that the source of the CO was her furnace, that 

there was a CO detector in her apartment when she moved in, and that she threw it 

away before the accident.   

III. TRIAL PROCEEDINGS 

Plaintiff filed this case in May 2012, asserting negligence and seeking 

punitive damages against Defendants.  (23.)  The case was tried in two phases in 

December 2013.  Plaintiff’s liability case spanned nine trial days; Sunridge and 

AMC defended liability in two.  The punitive damages phase of the case took one 

day. 

A. Phase I (Liability) 

Plaintiff’s negligence theory was that Defendants should have inspected all 

the furnaces annually on a preventative basis and replaced or planned to replace the 

entire fleet of furnaces.  (1747:9-16, 1748:5-22.)  Plaintiff claims this “would have 

prevented [her] poisoning and her brain injury.”  (1748:23-25; see also 67-68.)  
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Plaintiff’s liability theory as to each Defendant was direct negligence, not vicarious 

liability or agency.  (1702:19-1707:22.) 

At the close of Plaintiff’s evidence, Defendants moved for a directed verdict.  

(1359:19-1368:25.)  The district court deferred ruling on the issue of punitive 

damages until after all the evidence was heard.  (1388:5-8.)    

Defendants renewed their motion for directed verdict on punitive damages at 

the close of their case.  (1643:23-1649:4.)  The district court denied Defendants’ 

motion, but characterized the punitive damages evidence this way:    

. . . I’ll allow that [punitive damages] evidence to go to 
the jury . . . .  I recognize that that evidence for a 
disfavored form of relief is, is weak, and I say it’s weak 
because . . . it is a failure to act rather than an act done in 
a negligent way.  It is further an act that . . . smacks 
highly of inattention on the part of the defendants in this 
case as well as ignorance, if I accept the statement of – 
the testimony of Miss Brooks, the regional manager who 
persists in calling the poisonous gas CO2, and doesn’t 
seem to have a grasp of the danger.   

(1664:2-12 (emphases added).)   

1. The District Court’s Punitive Damages Instructions 

With respect to the availability of punitive damages, Defendants proffered 

two instructions: 

“Willful and wanton misconduct has been defined as that 
which tends to take on the aspect of highly unreasonable 
conduct, or an extreme departure from ordinary care, in a 
situation where a high degree of danger is apparent.”  
(Defs’ Proposed Instruction No. 11) 
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“The aggravating factor which distinguishes willful 
misconduct from ordinary negligence is the actor’s state 
of mind.  In order to prove that an actor has engaged in 
willful misconduct, one must demonstrate that he acted 
with a state of mind that approaches intent to do harm.”  
(Defs’ Proposed Instruction No. 12) 

Both were refused.  (1723:3-1724:6; 82-83.) 

Instead, the jury was instructed that it may “award additional punitive 

damages against that defendant if, and only if, you find by a preponderance of the 

evidence that that defendant was guilty of willful and wanton misconduct.”  (128.)  

The jury was further instructed that “[w]illful and wanton misconduct is the 

intentional doing of an act, or an intentional failure to do an act, in reckless 

disregard of the consequences, and under such circumstances and conditions that a 

reasonable person would know, or have reason to know, that such conduct would, 

with a high degree of probability, result in harm to another.”  (Id.)  During 

deliberations, the jury asked for a definition of “wanton.”  (153.)  The district court 

then referred the jury to previously given Instruction No. 42 and gave the jury one 

of Defendants’ proffered instructions (No. 11).  (Id.; see also 1841:17-1846:13.) 

2. The Jury’s Liability Verdict  

On December 19, 2013, the jury found by a preponderance of the evidence 

that Sunridge, AMC – and Plaintiff – were negligent and a cause of Plaintiff’s 

injuries.  (155-56.)  The jury apportioned 10% fault to Plaintiff, 25% fault to 

Sunridge, and 65% fault to AMC.  (156.)  The jury awarded Plaintiff a total of 
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$3,000,000.00 in compensatory damages − $2,700,000.00 after taking into account 

Plaintiff’s fault.  (157.) 

The jury also found by a preponderance of the evidence that punitive 

damages should be awarded.  (157-58.)   

B. Phase II (Amount of Punitive Damages) 

The next morning the parties proceeded with the punitive damages phase.  

During opening statements, Plaintiff’s counsel told the jury that it should consider 

“how much does it take to punish the company to get [Defendants’] attention” and 

that the jury would “learn about the millions of dollars that AMC made, about the 

millions of dollars that Sunridge makes just on this one property.”  (1869:9-20.)   

Thereafter, through only the testimony of Plaintiff’s lost wages expert, Dr. Paul 

Randle, and his spreadsheets summarizing Defendants’ tax returns, Plaintiff put on 

evidence of what Plaintiff called “the income [and] profitability of” AMC and 

Sunridge.  (1874:8-1876:13.)    

1. Randle’s Testimony About Sunridge’s Cash Flow 

Randle summarized Sunridge’s income (and its members’ shares of 

company income) from 2007 through 2012 based on Sunridge’s tax returns.  

(1877:20-1878:5; 2022.)  Randle’s summary chart was admitted into evidence over 

Defendants’ objection.  (1858:13-1864:18, 1878:6-12.)  Randle testified that 

because Sunridge is a limited liability company, all of its income is distributed to 
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the owners of the company.  (1882:10-21.)  To calculate what he called the 

company’s “net cash flow,” Randle reversed non-cash expenses, like depreciation.  

(1883:3-1887:1.)  Having thus reversed Sunridge’s losses, Randle concluded that 

the pre-tax “total net cash flow” for Sunridge from 2007 through 2012 – already 

distributed to its members – was $1,594,741.  (1887:5-9.)  Randle made no effort 

to account for historical and future capital expenditures, payment of principal on 

outstanding debt, or the actual equity of the company.  On cross-examination, 

Randle insisted that Sunridge was profitable, despite conceding that, as of 

September 30, 2013, Sunridge had assets of $5,650,115.50 and liabilities of 

$5,843,662.94, and was incurring losses in excess of $100,000 per month in 

August and September 2013.  (1914:4-1917:2; 2035-36.)   

2. Randle’s Testimony About AMC’s Cash Flow 

Randle did not calculate the revenue AMC earned from managing Sunridge.  

Instead, he added up the revenue from all AMC operations for all other properties 

and activities in all thirteen states where it does business.6  (1876:4-1877:3, 

1908:22-1910:10; 2021.)  Defendants objected to Plaintiff’s introduction of 

evidence that had nothing to do with AMC’s management of Sunridge.  (1888:1-

1889:13.)  The district court overruled the objection.  (1889:16-22, 1891:14-25.)   

Randle testified that AMC’s total pre-tax member income for 2007 to 2012, 

                                                 
6 Randle also included AMC revenues for all of 2007, even though AMC managed 
Sunridge for only four months in 2007. 
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including compensation paid to company officers (a company liability, not an 

asset), was $22,929,549.7  (1895:22-1898:1.)   

3. Defendants’ Rebuttal Testimony 

Defendants called AMC’s regional property manager, Candace Capitelli.  

She testified that AMC manages over 300 properties in thirteen states, including 

four properties in Wyoming.  (1928:24-1929:9.)  Capitelli explained that AMC 

receives a fee from Sunridge for managing the complex pursuant to the parties’ 

agreement, which is a percentage of the property’s effective gross income (i.e., 

rental and other income).  (1927:6-18.)  As a result, if any maintenance expenses 

need to be incurred, such as furnace repair or replacement, the amount AMC is 

paid by Sunridge is unaffected.  (1927:18-1928:2.)  In contrast, if rental rates drop, 

the amount AMC makes from Sunridge is reduced because gross income (rents) 

from the property decline.  (Id.)  Capitelli also testified that Sunridge had lost 

money over the last twelve months.  (1928:3-12.) 

Capitelli further testified that since the lawsuit was filed, AMC added a 

“carbon monoxide addendum” to its leases, informing tenants that a CO detector 

was installed in their units and if the detector starts to beep, the tenants need to 

                                                 
7 Randle nowhere accounted for either company’s income tax liability.  (See, e.g., 
1882:10-21, 1890:12-21.)  So, for example, assuming a combined state and federal 
income tax rate of 40%, AMC’s total net income for the period 2007-2012 (not 
including officer compensation) after taxes would be roughly $12.75 million – 
nowhere near the $22.9 million “net income” figure advanced by Randle.  
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contact AMC.  (1918:5-1920:3.)  In addition, AMC installed hardwired (as 

opposed to wall outlet) CO detectors and increased its on-site inventory of CO 

detectors generally.  (1920:12-1921:9.)  Finally, AMC conducted a “top-to-bottom 

full” inspection of all the furnaces at Sunridge.  (1923:1-10, 1924:16-20.)  There 

was no testimony, during either phase of trial, about whether Defendants’ profited 

from the allegedly wrongful conduct, including, for example, how much or 

whether furnace replacement or an annual preventative maintenance program 

would have affected either Defendant’s finances. 

4. Plaintiff Asks the Jury to Punish Defendants for “Gambling” 
with “Hundreds of People’s Lives.” 

In closing, Plaintiff’s counsel told the jury that “[f]rom 2007 until 2011 

[Defendants] left those furnaces to endanger the people in that complex.  AMC 

stood by and watched as [its] own manager was poisoned, and then we watched the 

cover-up.”  (1944:5-18.)  Plaintiff’s counsel speculated that “[i]t would have been 

expensive to replace the furnaces” (despite the lack of evidence of the amount) and 

told the jury that “[y]ou’ve seen the profit. . . . You know how much they were 

making . . . . Sunridge and AMC profited by this gamble.”  (1944:19-1945:3.)  

According to Plaintiff’s counsel, Defendants “don’t get to make [the] choice that 

they’re gonna gamble” with “hundreds of people’s lives.”  (1954:2-11.)  As to the 

amount, Plaintiff’s counsel argued that “if it’s a mom-and-pop operation, the 

punishment needs to be different.  When we’re talking about multiple millions of 
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dollars, nothing will change unless the punishment is appropriate.” 8  (1945:10-13.) 

5. The Jury Awards a Combined $25.5 Million in Punitive 
Damages 

The jury assessed $3,000,000.00 in punitive damages against Sunridge – 

nearly twice what Randle had calculated as its “net cash flow” over the prior five 

years – and $22,500,000.00 against AMC – a figure nearly identical to every dollar 

paid to AMC’s members from all operations for the prior five years.  (162-63.)  On 

December 26, 2013, the district court entered judgment against Sunridge in the 

amount of $3,750,000.00 and against AMC in the amount of $24,450,000.00.  

(164-64.)   

C. Defendants’ Post-Trial Motion 

Defendants timely renewed their motion for judgment as a matter of law and 

moved in the alternative for a new trial or remittitur.  (166.)  The district court 

denied Defendants’ motion.  (287.)  In so doing, the district court failed to 

separately analyze Defendants’ different acts and states of mind – and circularly 

concluded that the evidence was sufficient to support the jury’s decision to award 

punitive damages because the jury, in fact, did so.  (307.)  The district court also 

concluded that the punitive damages awards did not “cross the constitutional line” 

                                                 
8 Plaintiff’s emotional appeals to the jury reached a crescendo with this question:  
“How do we change the future?  It takes a lot of courage,” causing the district court 
to interrupt, telling the jurors, “Use your reason and common sense.  We’re not 
sending you out on D-day.”  (1957:11-15.) 
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because it determined that the ratios were in fact 1:1 for Sunridge and 7.5:1 for 

AMC, rather than the actual 4:1 and 11.5:1 ratios.  (312.)  (Neither party took such 

a position.)  The district court necessarily came up with these new, lower ratios by 

using the combined compensatory award, rather than the compensatory award 

attributable to each Defendant, and the portion of the award allocated to Plaintiff:  

AMC: $22,500,000 (punitive damages) ÷ $3,000,000 
(total compensatory damages) = 7.5 

Sunridge: $3,000,000 (punitive damages) ÷ $3,000,000 
(total compensatory damages) = 1 

The district court then concluded that its ratios did not shock the conscience under 

any standard.  (313-14.)   

This appeal followed. 

SUMMARY OF THE ARGUMENT 

The district court should have granted to Defendants judgment as a matter of 

law on Plaintiff’s punitive damages claim.  That claim was based solely on 

Defendants’ failure to annually inspect or replace all 96 furnaces at Sunridge.  

Plaintiff claimed that a mere failure to act in the face of notice of potential harm is 

sufficient to support punitive damages, but Wyoming has long rejected this 

position.  Instead, punitive damages in Wyoming are only allowed “with caution” 

and “within narrow limits.”  Weaver v. Mitchell, 715 P.2d 1361, 1369 (Wyo. 

1986).  Not only was there no evidence that either Defendant intended to harm 
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Plaintiff or anyone else, the evidence showed that Sunridge, for example, first 

learned of the dangers of CO at trial and that AMC’s policy – both before and after 

trial – was to equip each apartment with a CO detector, and that AMC maintained 

and replaced furnaces as needed.  To recover, Plaintiff must have shown “a state of 

mind . . . approach[ing] intent to do harm” necessary for the imposition of punitive 

damages.  Cramer v. Powder River Coal, LLC, 204 P.3d 974, 979-80 (Wyo. 2009) 

(quotation omitted).  Here, the trial record supporting punitive damages – in the 

district court’s words – was “weak” and showed “inattention” or failure to 

appreciate the risk.  Where that is the case, Wyoming will not allow punitive 

liability.  Weaver, 715 P.3d at 1370 (punitive damages not allowed for inattention 

or mistake).      

Of course, even if Plaintiff had shown that Defendants acted with something 

approaching an intent to harm, Plaintiff failed to put on evidence of Defendants’ 

net worth as of the time of trial, required in Wyoming to demonstrate ability to pay 

while avoiding the financial annihilation of a defendant.  See Rosty v. Skaj, 272 

P.3d 947, 959 (Wyo. 2012).  Instead, Plaintiff elected to introduce year after year 

of pre-tax cash flows and member distributions, without so much as attempting to 

find a time-of-trial net worth for either company, and the result is the jury’s seizure 

of everything either Defendant generated for half a decade.  
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The jury did so in part because the district court declined to instruct it that 

even intentional action is not necessarily willful and wanton conduct, and that 

something more, a showing of “evil intent” or of “conduct involving some element 

of outrage, similar to that usually found in a crime,” is required.  Farmers Ins. 

Exch. v. Shirley, 958 P.2d 1040, 1051-52 (Wyo. 1998) (quotations omitted).  The 

jury asked for more instruction, Defendants sought more instruction, Plaintiff 

conceded the standard, and yet the jury was not so advised.  Nothing about these 

punitive damages awards reflects Wyoming’s “cautious,” “narrow limits” approach 

to punitive damages, and the jury was not given instruction adequate to the 

dimensions of the task.   

These awards – which to Defendants’ (and the district court’s) knowledge 

are the largest-ever in Wyoming history – must be reversed or, at a minimum, 

remitted because they are excessive under common law.  Plaintiff was awarded 

$22.5 million against AMC – nearly all of AMC’s total pre-tax member income for 

the five years prior to trial – and Plaintiff was awarded $3 million against Sunridge 

– two times everything Sunridge earned and distributed over that same five year 

period.  Wyoming law requires punishment without destruction, yet the awards 

here will destroy Defendants, and they are impermissible under any standard as a 

result. 
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Finally, the punitive damages awards – a staggering $22.5 million against 

AMC and $3 million against Sunridge – are grossly excessive and arbitrary under 

the due process guarantees of the Fourteenth Amendment, as set forth in State 

Farm Mutual Automobile Insurance Company v. Campbell, 538 U.S. 408 (2003), 

and its progeny.  These awards are 11.5 times AMC’s compensatory award and 4 

times Sunridge’s compensatory award.  Yet, single-digit maximums are the outer 

bounds of what is appropriate “in all but the most exceptional of cases.”  Exxon 

Shipping Co. v. Baker, 554 U.S. 471, 514-15 (2008) (quotation omitted).  In 

addition, Plaintiff’s $2.7 million compensatory award is, by any measure, 

substantial and where “compensatory damages are substantial, . . . a lesser ratio, 

perhaps only equal to compensatory damages, can reach the outermost limit of the 

due process guarantee.”  State Farm, 538 U.S. at 425.  The maximum award 

available here – assuming any is to be allowed at all – is 1 to 1 – or $750,000 

against Sunridge and $1,950,000 against AMC.   

Finally, awards of this size, and on this financial record, further violate due 

process because they improperly punish Defendants’ individual members 

(nonparties) and bear no relationship to Defendants’ allegedly wrongful conduct. 

Defendants do not herein appeal Plaintiff’s $3 million compensatory award, 

reduced to $2.7 million to reflect her responsibility for this accident.  But the 
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unjustifiable, excessive, and unconstitutional punitive damages awards must be 

reversed.   

ARGUMENT 

I. DEFENDANTS ARE ENTITLED TO JUDGMENT AS A MATTER 
OF LAW ON PLAINTIFF’S CLAIM FOR PUNITIVE DAMAGES. 

Defendants moved for judgment as a matter of law on Plaintiff’s claim for 

punitive damages at the close of Plaintiff’s case, again at the close of all evidence, 

and renewed their motion post-trial.  (1359:19-1368:25, 1643:23-1649:4; 166-221.)  

The district court denied Defendants’ motions.  (1388:5-8, 1664:2-12; 287-314.) 

Standard of Review.  This Court reviews de novo the denial of judgment as 

a matter of law.  Jones v. United Parcel Service, Inc., 674 F.3d 1187, 1200 (10th 

Cir. 2012).  Judgment as a matter of law is required when there is “no legally 

sufficient evidentiary basis to find for the nonmoving party.”  Id. (quotation 

omitted).  “The issue of whether there is sufficient evidence to justify punitive 

damages is a question of law, and [the Court’s] review is confined to the 

assessment of whether the plaintiff presented evidence sufficient that a reasonable 

person might conclude that the defendant acted in a punitive manner.”  Mason v. 

Texaco, Inc., 948 F.2d 1546, 1560 (10th Cir. 1991). 

A. Plaintiff Failed to Prove by a Preponderance of the Evidence that 
Either Defendant Engaged in “Willful and Wanton Misconduct.”  

Because this is a diversity case, Plaintiff’s entitlement to punitive damages is 
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governed by Wyoming law.  Jones, 674 F.3d at 1200.  In Wyoming, “[p]unitive 

damages are not a favorite of the law and are to be allowed with caution within 

narrow limits.”  Weaver, 715 P.2d at 1369.  Thus, punitive damages are to be 

awarded “only for conduct involving some element of outrage, similar to that 

usually found in crime.”  Id. (emphasis added).  “Punitive damages are not 

appropriate in circumstances involving inattention, inadvertence, thoughtlessness, 

mistake, or even gross negligence.”  Id. at 1370.  Instead, a plaintiff may recover 

punitive damages only if he proves by a preponderance of the evidence that the 

defendant engaged in “willful and wanton misconduct,” defined in Wyoming as  

the intentional doing of an act, or an intentional failure to 
do an act, in reckless disregard of the consequences and 
under circumstances and conditions that a reasonable 
person would know, or have reason to know that such 
conduct would, in a high degree of probability, result in 
harm to another.   

Id. at 1370.  “The aggravating factor which distinguishes willful misconduct from 

ordinary negligence is the actor’s state of mind.  In order to prove that an actor has 

engaged in willful misconduct, one must demonstrate that he acted with a state of 

mind that approaches intent to do harm.”  Cramer, 204 P.3d at 979-80 (emphasis 

added; quotation omitted).  Moreover, Plaintiff must prove that each Defendant 

acted with that state of mind.  See, e.g., Bell v. Clackamas County, 341 F.3d 858, 

867-68 (9th Cir. 2003) (“the degree of reprehensibility of each of the defendant’s 

misconduct” must be evaluated individually, not en grosse); McFadden v. Sanchez, 
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710 F.2d 907, 913-14 (2nd Cir. 1983) (plaintiff “must establish that each defendant 

. . . engaged in conduct which was sufficiently aggravated to justify the imposition 

of [punitive] damages” (quotation omitted)).  

Below, Plaintiff combined – and overstated – the evidence against each 

Defendant in order to ensure that punitive damages would be assessed against both, 

where none could issue against either alone.9  (See, e.g., 256-257.)   

1. No Legally Sufficient Evidentiary Basis Exists to Assess 
Punitive Damages Against Sunridge. 

There was no evidence at trial that Sunridge engaged in “conduct involving 

some element of outrage, similar to that usually found in crime,” Weaver, 715 P.2d 

at 1369, nor that it acted with a state of mind approaching “intent to do harm,” 

Cramer, 204 P.3d at 979-80.  To the contrary, the evidence at trial was that 

Sunridge purchased the apartment complex as a passive real estate investment, and 

retained an experienced property manager, AMC, to run and maintain the facility.  

There was no evidence that AMC was an unfit choice for property manager.10  In 

fact, the evidence at trial was that AMC was a well-thought of, growing property 

management company with operations in multiple states.  (See, e.g., 1551:3-6, 

1565:12-19, 1579:13-19.)  There were no citations or violations issued at Sunridge 

                                                 
9 In denying Defendants’ post-trial motion, the district court declined even to refer 
to either Defendant by name in evaluating the sufficiency of the evidence in 
support of the punitive damages awards.  (306-14.)   
10 Plaintiff did not assert a claim against either Defendant for negligent hiring or 
supervision.  (28-31.) 
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concerning the furnaces, of any kind.  In fact, the sole witness from SourceGas, 

Mike Coryell, testified to the contrary − that he had made service calls to Sunridge 

for 24 years and that the furnaces “were not putting out carbon monoxide.  They 

were not a danger.”  (432:4-5 (emphasis added).)  And the day of Plaintiff’s 

accident – the day when both Defendants’ conduct in allegedly ignoring a known 

problem with the furnaces at Sunridge purportedly came to a head – SourceGas did 

not require (or conduct) a facility-wide furnace inspection, and it did not “red tag” 

the entire fleet.  Instead, Coryell testified that he red-tagged Plaintiff’s furnace 

(which AMC then replaced), and he inspected only the other furnaces on her floor, 

red-tagging one other, which was also replaced.  (420:11-421:22, 432:6-10.)  If the 

furnaces were an obvious danger, as Plaintiff insists, SourceGas could have – and 

would have – required that they all be taken out of service.  (426:14-21.)  It did 

not. 

Nor was there evidence that Sunridge declined to implement a preventative 

maintenance program due to expense or for any other reason.  In fact, there was no 

evidence at trial that Sunridge even knew that any annual preventative inspection 

bids were obtained, and no evidence that Sunridge was told that someone at 

SourceGas supposedly verbally recommended an annual inspection program for 
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the complex’s furnaces.11  (642:10-16, 1559:21-1560:10, 1569:22-1570:18.)  Nor 

was there evidence at trial about any profits from the allegedly wrongful conduct, 

e.g., the cost to Sunridge to replace all the furnaces, or the effect (if any) on 

Sunridge’s finances of doing so, or of not doing so.   

Ctvrtlik’s trial testimony that he was not told about Few’s accidental 

exposure to CO in the leasing office in 2009 was undisputed.  (See 1560:11-15.)  

In fact, there was no evidence of complaints (or even communication) from anyone 

to Sunridge about the furnaces at all after purchase, including from Plaintiff, much 

less evidence that Sunridge ignored or intentionally disregarded such complaints.  

(1560:11-1561:2.)12  Even if that were not the case, Sunridge never communicated 

with SourceGas or Haid, who AMC retained to fix, service and replace the 

furnaces as needed, nor did Sunridge interact with any other vendor providing 

services at the complex.     

Plaintiff’s only punitive damages evidence concerning Sunridge was the 

LandAmerica Report, which described the property as being in “generally good 

overall condition given its age” and concluded that “[a]dequate maintenance of the 

. . . Property’s major systems, components, and equipment appear to be in place 
                                                 
11 As noted above, the jury received this testimony, not from SourceGas and not 
even through former AMC employee Mesenbrink, who claimed in an affidavit that 
an (unidentified) person at SourceGas made the recommendation orally, but 
through Plaintiff’s expert witness, Slifka.  (See supra n. 2.)   
12 The evidence showed that Sunridge did not even appreciate the risks of CO 
generally until trial.  (1560:11-1561:2, 1575:8-23.)   
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including appropriate preventative maintenance.”  (1967.)  The Report deemed the 

HVAC system to be in “fair” condition, included reserves for what it assumed 

would be the “ongoing expected replacement” of the furnaces, and, as to “Fire/Life 

Safety” matters, “[n]o observed or reported deficiencies were noted.”  (1965, 1967, 

1970, 1981-82.)  The Report says nothing about CO, CO detectors, or danger from 

the furnaces.  It also does not say that the furnaces must be immediately replaced, 

or inspected – annually or otherwise – it only contains a financial assumption that 

the owners would need to set aside reserves over a period of years for the furnaces’ 

eventual replacement.   

In short, Plaintiff did not show that Sunridge intentionally refused to replace 

or service its furnaces, knowing that tenants could be hurt or killed by CO as a 

result.  See Weaver, 715 P.2d at 1370 (punitive damages only for “circumstances 

involving outrageous conduct”).  Even if Sunridge’s actual “conduct may have 

been less than reasonable under the circumstances,” that is not enough − punitive 

damages involve “more than unreasonable conduct; it involves willfulness.”  

Stephenson v. Pac. Power & Light Co., 779 P.2d 1169, 1175 (Wyo. 1989) 

(quotation omitted).   

Sunridge is entitled to judgment as a matter of law on Plaintiff’s claim for 

punitive damages. 
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2. No Legally Sufficient Evidentiary Basis Exists to Assess 
Punitive Damages Against AMC. 

As to AMC, Plaintiff again contends “Defendants” “refus[ed] to replace or 

maintain the old, dangerous furnace fleet at the [Sunridge] apartments despite 

repeated instances of furnace failures, despite being explicitly warned that the 

furnaces needed inspection and maintenance or replacement, and even after 

collecting and considering bids for such safety maintenance, and even after their 

own employee was poisoned by CO by another dangerous furnace.”13  (256 

(emphases added).)  Yet there was no evidence at trial that AMC ever refused to 

repair or replace a malfunctioning or non-functioning furnace.  Plaintiff never 

contacted AMC to complain about her furnace, before or after her accident.  

(1150:17-1152:9.)  And Plaintiff adduced no evidence that any other tenant 

complained about his or her furnace, or about AMC’s servicing of furnaces, either.  

There was no evidence at trial that AMC was negligent in retaining Haid or any 

other service provider to service the complex’s furnaces.  Moreover, Plaintiff’s 

evidence showed that, far from refusing to service the furnaces, or negligently or 

rarely doing so, AMC regularly replaced furnace filters at Sunridge, called Haid 

                                                 
13 The alleged “explicit warn[ing]” is the hearsay-on-hearsay testimony by 
Plaintiff’s expert that an unidentified person at SourceGas verbally recommended 
to an AMC employee prior to the accident that the Sunridge furnaces should have 
an annual preventative inspection.  (759:19-761:22.)  No corroborating evidence of 
this supposed recommendation exists − including from the sole SourceGas trial 
witness, Coryell, who, to the contrary, inspected only the furnaces on Plaintiff’s 
floor on the date of the accident and did not take the fleet out of service.   
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and other HVAC professionals every time a furnace was in need of service, and 

that AMC replaced any furnace that failed and could not be repaired.14  (See, e.g., 

496:1-17, 1516:20-1517:5, 1536:18-1537:2.)   

Nor did the evidence show that AMC profited from the allegedly wrongful 

conduct.  Under its contract with Sunridge, AMC is paid 3.4% of the effective 

monthly gross income at the complex – which figure is unaffected by expenditures 

on repairs, service, or furnace replacements.  (1552:10-1553:20, 1927:3-23.)  

Furthermore, the parties’ agreement did not permit AMC to make capital 

expenditures without the approval of Sunridge.  (2023, 2027-28.) 

And even though not required by Wyoming law, AMC’s policy was to equip 

the Sunridge units with a working CO detector.15  (1247:5-20, 1517:12-1518:1.)  

The evidence showed that while not every unit had a working CO detector in it at 

all times, former AMC employee Kemberling (called by Plaintiff) testified that he 

inspected the Sunridge units every six months, replaced missing CO detectors and 
                                                 
14 The evidence at trial showed that AMC’s practice of repairing or replacing on an 
as-needed basis is consistent with the local industry custom.  (495:6-497:20.)  
Courts generally recognize that a defendant’s compliance with industry custom 
negates the mental state necessary for the imposition of punitive damages.  See, 
e.g., Alley v. Gubser Dev. Co., 785 F.2d 849, 856 (10th Cir. 1986) (district court 
erred in denying motions for a directed verdict on punitive damages where “[t]he 
record fail[ed] to establish that the defendants did anything other than conform to 
industry standards in producing the wood products and in constructing the mobile 
home”). 
15 There was no dispute at trial that a CO detector is the most effective way to 
prevent CO exposure, and that CO exposure is a risk presented by all gas-fired 
appliances − regardless of age or maintenance schedule.  (498:8-24, 609:19-25.)   
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installed new batteries in them if needed, and ordered new CO detectors as needed.  

(1245:12-1249:6.)  The undisputed testimony about providing CO detectors as a 

matter of AMC “policy” precludes the imposition of punitive damages since it 

negates the requisite quasi-criminal, outrageous state of mind approaching the 

intent to do harm.  Even assuming that AMC’s policy of equipping the units with 

CO detectors was not implemented perfectly, this is not evidence that AMC acted 

or failed to act “with a state of mind that approaches intent to do harm,” Cramer, 

204 P.3d at 979-80 (quotation omitted), or with “some element of outrage, similar 

to that usually found in crime,” Weaver, 715 P.2d at 1369.  To the contrary, “the 

failure to follow safety procedures may constitute evidence of ordinary 

negligence,” but it does not demonstrate “a state of mind approaching an intent to 

do harm.”  Krier v. Safeway Stores 46, Inc., 943 P.2d 405, 417 (Wyo. 1997) 

(quotation and alteration omitted; emphasis added).  

Mike Few’s exposure to CO in the complex leasing office – which had no 

CO detector because no one slept there – in October of 2009 also does not support 

punitive damages liability.  (1273:2-20.)  The evidence showed that after his 

exposure, Few was treated and returned to working – and living – at Sunridge.  

(1307:17-1308:23, 1327:2-7.)  AMC did not decline to do anything after or as a 

result of  Few’s accident – to the contrary, it called SourceGas and replaced the 

office furnace with a new one.  (651:22-653:16; 2010-13.)  And after Few’s 
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exposure, SourceGas did not insist on inspecting all the furnaces, nor did it red tag 

the entire fleet of furnaces at Sunridge.  It did, and said, nothing.  No one else, and 

no tenant, was exposed to CO before or after Few’s accident until Plaintiff’s 

accident some fifteen months later.  (461:7-471:16, 473:6-476:17.)   

AMC is entitled to judgment as a matter of law on Plaintiff’s claim for 

punitive damages. 

* * * 

In the face of the foregoing, Plaintiff’s punitive damages strategy at trial 

evolved to include an alleged “cover up.”  According to Plaintiff, punitive damages 

were warranted because of Defendants’ “callous disregard for the tenants at 

Sunridge, coupled with a cover-up of the circumstances that caused [Plaintiff’s] 

poisoning.”  (256-57.)  Yet there was no “cover up” of Plaintiff’s accident, or of 

anything else, by anyone.  There was never any dispute that (1) Plaintiff was 

poisoned by CO in her apartment; (2) the source of the CO was her furnace; and 

(3) Plaintiff had, at least upon move-in, a CO detector in her apartment.  And there 

was no evidence at trial that anyone, at any time, “covered up” anything about the 

furnaces’ age, condition, or maintenance.  In other words, there was no “cover-up” 

at all, let alone one that could be used to support a punitive damages award, but 

one was argued because without it, this was only a case about an accident – and 

one where the Plaintiff herself was partially responsible.   
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As for viewing the evidence in the light most favorable to Plaintiff, the 

district court could only characterize the punitive damages evidence as “weak,” 

smacking of “inattention” and “ignorance,” and of a failure to “grasp [ ] the 

danger.”  (1664:2-12.)16  As the Wyoming Supreme Court has observed, 

Sometimes the line between conduct justifying punitive 
damages and less culpable conduct is indeed fine.  Here, 
the conduct of appellant does not approach that fine line.  
[Plaintiffs] presented a series of apparent negligent acts 
of omission and commission and, through skillful trial 
advocacy, parlayed them into a verdict for punitive 
damages.   

Weaver, 715 P.2d at 1371 (citation omitted).  The conduct of Sunridge and AMC 

may not have been ideal, but – at worst – it showed merely inattention or mistake 

as to the risks.  Defendants are entitled to judgment as a matter of law on Plaintiff’s 

claim for punitive damages. 

B. Plaintiff Failed to Introduce Evidence of Defendants’ “Net 
Worth.” 

Even assuming evidence supporting punitive damages at all, Plaintiff failed 

to introduce evidence demonstrating that Defendants had the ability to pay the 

massive punitive damages awards, as required by Wyoming law.  This also 

justifies judgment as a matter of law.   

                                                 
16 The district court never assessed whether the standard for the imposition of 
punitive damages had been met at trial.  Instead, the district court ruled that, 
because the jury found the Defendants’ conduct to be willful and wanton, 
Defendants were necessarily willful and wanton.  (307.)    
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Wyoming courts are clear that punitive damages “are not recoverable to in 

any way compensate the plaintiff but are assessable solely for the purpose of 

punishment and deterrence.”  Town of Jackson v. Shaw, 569 P.2d 1246, 1253 

(Wyo. 1977).  This means that “[t]he punitive allowance should be in an amount 

that would promote the public interest without financially annihilating the 

defendants.”  Id.  Because Wyoming prohibits a punitive damages award that 

exceeds a defendant’s current financial ability to pay, “in the absence of evidence 

of a defendant’s wealth or financial condition an award of punitive damages cannot 

be sustained.”  Rosty, 272 P.3d at 959 (quotation omitted); see also Adel v. 

Parkhurst, 681 P.2d 886, 892 (Wyo. 1984) (reversing punitive damages award in 

the absence of evidence of defendant’s wealth).  Wyoming courts define “wealth or 

financial condition” to mean evidence of a defendant’s “assets or net worth” as of 

the time of trial.  Rosty, 272 P.3d at 959 & n.2 (citing Jonathan Woodner Co. v. 

Breeden, 665 A.2d 929, 941 (D.C. 1995) (“[S]ince current net worth fairly depicts 

a tortfeasor’s ability to pay punitive damages, the plaintiffs here were required to 

present sufficient proof of current net worth to support the punitive damages 

awarded by the jury.”)).   

Here, Plaintiff’s trial evidence did not address either Defendant’s time-of-

trial ability to pay a punitive damages award of the size requested, but instead 

consisted of inflammatory but irrelevant numbers intended to inflate the awards:  
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Defendants’ pre-tax profits for the five years prior to trial – which had long since 

been distributed to Defendants’ members.  (1883:3-1887:9, 1895:22-1898:1.)  

Defendants’ profits earned and distributed in the years prior to trial “do[] not 

constitute evidence of [their] wealth” or their time-of-trial ability to pay.  Rosty, 

272 P.3d at 959 (evidence that defendant was salaried and employed insufficient to 

support punitive damages award); see also Zazú Designs v. L’Oréal, S.A., 979 

F.2d 499, 508 (7th Cir. 1992) (“Net worth is a measure of profits that have not yet 

been distributed to the investors.”); BLACK’S LAW DICTIONARY 1845 (10th ed. 

2014) (current net worth is “[a] measure of one’s wealth, usu[ally] calculated as 

the excess of total assets over total liabilities”).  In fact, with respect to AMC, 

Randle readily admitted that the company has “very insignificant assets.”  

(1892:22-23.) 

Waving years’ worth of Defendants’ long-since distributed profits in front of 

the jury had the predictable effect of causing, not the assessment of Defendants’ 

time-of-trial ability to pay for deterrence purposes, but runaway awards that 

amounted to the seizure of every dollar ever made and distributed by either 

company in the past five years.  Defendants are entitled to judgment as a matter of 

law on Plaintiff’s claim for punitive damages.  Rosty, 272 P.3d at 959 & n.2; see 

also Hansuld v. Lariat Diesel Corp., Case No. 85515, 2014 WL 2931248, at *5 
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(Wyo. Dist. Ct. Order Feb. 10, 2014) (unpublished) (“The absence of evidence 

concerning the parties’ financial conditions . . . is dispositive.”).   

II. THE DISTRICT COURT’S INSTRUCTIONS TO THE JURY ON 
PUNITIVE DAMAGES WERE INADEQUATE AND PREJUDICIAL. 

Overruling Defendants’ objection, and declining to give Proposed 

Instructions 11 and 12, the district court gave Wyoming Civil Pattern Jury 

Instruction 4.06, in the form of Instruction No. 42.  (128.)  During its deliberations, 

the jury asked the Court to define “wanton.”  (1723:3-1724:6; 153.)  In response, 

the district court referred the jury to Instruction No. 42, and gave Defendants’ 

proposed Instruction No. 11. (153; see also 1841:17-1846:13.)  Defendants’ 

Proposed Instruction No. 12 (never given) would have instructed the jury that 

“[t]he aggravating factor which distinguishes willful misconduct from ordinary 

negligence is the actor’s state of mind.  In order to prove that an actor has engaged 

in willful misconduct, one must demonstrate that he acted with a state of mind that 

approaches intent to do harm.”  (83.)  Defendants moved for a new trial based on 

the district court’s inadequate and prejudicial instruction of the jury as to punitive 

damages, which was denied.  (166, 287.)   

Standard of Review.  This Court “review[s] the district court’s decision to 

give a particular jury instruction for abuse of discretion and consider[s] the 

instruction as a whole de novo to determine whether they accurately informed the 

jury of the governing law.”  Jones, 674 F.3d at 1198 (quotation omitted).  “Faulty 
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jury instructions require reversal when (1) we have substantial doubt whether the 

instructions, considered as a whole, properly guided the jury in its deliberations; 

and (2) when a deficient jury instruction is prejudicial.”  Id. (quotation omitted).   

In Farmers Insurance Exchange v. Shirley, the jury was given the same 

instruction as the jury was here in Instruction No. 42 (128), both of which followed 

Wyoming Civil Pattern Jury Instruction 4.06.  958 P.2d at 1051.  In Shirley, the 

Wyoming Supreme Court concluded this instruction, although accurate, was 

inadequate.  Id.  The court explained that “specific language . . . should be given as 

follows:  For punitive damages to be awarded in addition to compensatory 

damages for the tort, there must be a showing of an evil intent deserving of 

punishment or something in the nature of special ill-will or wanton disregard of 

duty or gross or outrageous conduct.”  Id. (citation and quotation omitted; 

emphasis added).  The jury is to be instructed as to the difference between a tort – 

which “requires only that the defendant act intentionally” – and punitive damages 

− which require “more than intentional action.”  Id. at 1051-52.  Ultimately, the 

court concluded that punitive damages 

are to be awarded only for conduct involving some 
element of outrage, similar to that usually found in crime.  
The jury should be so advised, and the point should be 
clearly communicated that intentional action does not 
necessarily involve willful and wanton misconduct. 
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Id. at 1052 (quotation omitted; emphases added).17    

The jury in this case was not so advised.  The district court’s refusal to make 

clear the outrageous, quasi-criminal state of mind required for the imposition of 

punitive damages, id. at 1052, and instruct the jury that (as Plaintiff’s counsel 

conceded) “the case law in Wyoming says it’s a state of mind approaching intent 

[to harm], and that is to differentiate it between gross negligence, mistake, 

inadvertence, accident,” prejudiced Defendants by allowing punitive damages at all 

– much less the staggering punitive damages awards that are the subject of this 

appeal.  (1378:22-25.)  As a result, if this Court concludes the evidence was 

sufficient to support a punitive damages award, a new trial on punitive damages is 

required.  See Level 3 Commc’ns, LLC v. Liebert Corp., 535 F.3d 1146, 1158 

(10th Cir. 2008) (reversing and remanding for a new trial based on faulty jury 

instructions); see also 11 CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL 

PRACTICE & PROCEDURE § 2814 (3d ed. 2014).18   

                                                 
17 The question is not whether the instruction mirrors the pattern, but whether it 
“adequately informed the jury of applicable law.”  Banks v. Crowner, 694 P.2d 
101, 105 (Wyo. 1985); see also Hashimoto v. Marathon Pipe Line Co., 767 P.2d 
158, 163-64 (Wyo. 1989) (rejecting phrasing of several pattern jury instructions as 
illogical and improper).  The instructions here did not. 
18 Defendants do not appeal the jury’s verdict on liability or the compensatory 
damages awarded to Plaintiff ($2.7 million). 
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III. DEFENDANTS ARE ENTITLED TO A NEW TRIAL OR 
REMITTITUR BECAUSE THE PUNITIVE DAMAGES AWARDS 
ARE EXCESSIVE. 

Defendants moved for a new trial or remittitur, arguing the punitive damages 

were excessive, which motion the court denied, summarily concluding that, 

“[w]hile surprising, the award does not shock the judicial conscience.”  (166; 314.) 

Standard of Review.  “In reviewing an award of punitive damages, the . . . 

district court . . . determine[s] whether the jury’s verdict is within the confines set 

by state law, and . . . determine[s], by reference to federal standards developed 

under Rule 59, whether a new trial or remittitur should be ordered.  The court of 

appeals . . . review[s] the district court’s determination under an abuse-of-

discretion standard.”  Browning-Ferris Indus. of Vermont, Inc. v. Kelco Disposal, 

Inc., 492 U.S. 257, 279 (1989).  Although the standard is abuse of discretion, “the 

degree of discretion enjoyed by trial courts in these matters is relatively narrow.”  

Payne v. Jones, 711 F.3d 85, 100 (2d Cir. 2012) (citing BMW of N. Am., Inc. v. 

Gore, 517 U.S. 559 (1996)).   

In Wyoming, “[p]unitive damages are awarded not as compensation for 

injury and loss suffered by the plaintiff, but rather as punishment of the defendant 

and deterrence of future similar conduct by others.”  Cates v. Eddy, 669 P.2d 912, 

921 (Wyo. 1983).  Wyoming courts have made clear that “[w]rongdoers may be 

punished” but only “without being destroyed” and, therefore, punitive damages 
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should not be awarded in amounts that would “financially annihilat[e]” a 

defendant.  Shaw, 569 P.2d at 1253.  And “[i]f the verdict is so large . . . that it 

shocks the judicial conscience,” it must be remitted or remanded for a new trial.  

Cates, 669 P.2d at 922. 

Here, even assuming the conduct and financial evidence presented by 

Plaintiff were sufficient to support an award of punitive damages, the punitive 

damages awards would financially annihilate Defendants and are, therefore, 

excessive as a matter of law.  The $22,500,000 award against AMC is nearly 100% 

of AMC’s total (pre-tax) member income for the years 2007-2012 – which was 

$22,929,549.  And the $3,000,000 award against Sunridge represents almost twice 

Sunridge’s “total net cash flow” for the years 2007 through 2012 of $1,594,741, 

calculated by Plaintiff’s expert.  Because these amounts are equal to or in excess of 

all profits earned (and distributed) by Defendants during the five years prior to 

trial, they are prohibited by Wyoming law and necessarily unconscionable and 

excessive.  See, e.g., Vasbinder v. Scott, 976 F.2d 118, 121 (2d Cir. 1992) 

(punitive damages awards of 50% and 30%, respectively, of defendants’ net worth 

were “excessive as a matter of law”); Albert H. Wohlers & Co. v. Bartgis, 969 

P.2d 949, 962 (Nev. 1998) (punitive damages award that was “nearly twenty-one 

percent of [defendant’s] net worth” was excessive); Barragan v. Banco BCH, 188 

Cal. App. 3d 283, 302 (1986) ($2 million judgment that represents more than twice 
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bank’s net worth is “unconscionable and excessive as a matter of law”).   

Indeed, these punitive damages awards are so far beyond what has ever been 

upheld – or even contemplated – in Wyoming,19 there can be no conclusion other 

than that “the verdict was the result of passion or prejudice” requiring a new trial 

or substantial remittitur.  Malandris v. Merrill Lynch, Pierce, Fenner & Smith Inc., 

703 F.2d 1152, 1168 (10th Cir. 1981).  This is particularly true where, as here, 

Plaintiff’s attorneys repeatedly and improperly asked the jury to “send a message” 

and punish Defendants (and their members) for “gambling” with people’s lives.  

(1865:22-1870:19, 1953:15-1957:24.) 

IV. THE PUNITIVE DAMAGES AWARDS ARE GROSSLY EXCESSIVE 
AND ARBITRARY UNDER THE FOURTEENTH AMENDMENT 
AND MUST BE REDUCED. 

In their post-judgment motion, Defendants argued that the punitive damages 

awards ($22.5 million against AMC, 11.5:1, and $3 million against Sunridge, 4:1) 

are unconstitutionally excessive in violation of due process under the Fourteenth 

Amendment to the United States Constitution.  (210-217.)  The district court 

rejected Defendants’ arguments.  (287.) 

                                                 
19 The district court acknowledged it had “not made such a large award for punitive 
damages” and was “far greater than that usually seen in [the] district.”  (313.)  See 
also Cates, 669 P.2d at 922 (punitive damages award of $200,000 is excessive by 
$100,000); Shaw, 569 P.2d at 1256 ($10,000 punitive damages award was 
“unconscionable” and “excessive” by $8,000). 
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Standard of Review.  The determination of whether a punitive damage 

award is constitutional is reviewed de novo.  Jones, 674 F.3d at 1206.   

“The Due Process Clause of the Fourteenth Amendment prohibits the 

imposition of grossly excessive or arbitrary punishments on a tortfeasor.”  Jones, 

674 F.3d at 1206 (quotation and alteration omitted).  In analyzing the 

constitutionality of a punitive damages award, courts consider “(1) the degree of 

reprehensibility of the defendant’s action; (2) the disparity between the actual harm 

suffered by the plaintiff and the punitive damage award; and (3) the difference 

between the punitive damage award and the civil penalties authorized or imposed 

in comparable cases.”  Id. at 1207 (quotation omitted).20   

A. Plaintiff’s Accident Was Not the Result of Reprehensible 
Conduct. 

“[T]he most important indicium of the reasonableness of a punitive damages 

award is the degree of reprehensibility of the defendant’s conduct.”  Gore, 517 

U.S. at 575.  Evaluating the degree of reprehensibility of a defendant’s conduct 

reflects the common sense principle “that some wrongs are more blameworthy than 

others.”  Id.  Importantly, contrary to the district court’s assumption, the 

reprehensibility of a defendant’s conduct must be evaluated individually, as 

opposed to collectively, see Bell, 341 F.3d at 867-68, and “it is crucial that a court 

                                                 
20 The district court addressed these factors not in the context of a due process 
analysis, but to determine whether the evidence supported the jury’s conclusion 
that punitive damages should be awarded.  (308-09.) 
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focus on the conduct related to the plaintiff’s claim rather than the conduct of the 

defendant in general,” Williams v. ConAgra Poultry Co., 378 F.3d 790, 797 (8th 

Cir. 2004).  In evaluating reprehensibility, courts consider “(1) whether the harm 

caused was physical as opposed to economic; (2) whether the defendant acted with 

indifference or a reckless disregard for the health or safety of others; (3) the 

financial vulnerability of the plaintiff; (4) whether the defendant’s wrongful 

conduct involved repeated actions or was an isolated incident; and (5) whether the 

harm was the result of intentional malice, trickery, or deceit, or mere accident.”  

Jones, 674 F.3d at 1207.  The harm here was physical, as opposed to economic.21  

The remaining four factors fail to show reprehensibility.   

In summary fashion and with no reference to the record, the district court 

concluded the jury could have properly found the conduct of Defendants 

(collectively) sufficiently reprehensible because (1) Defendants failed to address 

“concerns” with the furnaces, even in the face of (unidentified) prior CO 

exposures, (2) Plaintiff and the other Sunridge tenants “did not possess equal 

bargaining power,” (3) it was not an isolated incident, (4) Plaintiff could have been 

                                                 
21 Although Plaintiff suffered a physical harm, Plaintiff’s compensatory award 
included $1,550,000 in economic damages for lost future earning capacity and for 
past and future medical expenses.  See State Farm, 538 U.S. at 420, 426.  And as to 
physical injury, despite the jury’s finding of liability for negligence, the district 
court declined to concede that the Plaintiff had been permanently disabled.  (See 
313 (“. . . the carbon monoxide exposure could have disabled her for the rest of her 
life or could have been fatal” (emphasis added)). 
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disabled for the rest of her life, and (5) the potential for similar injuries to others 

was “great.”  (309, 313.)  No aspect of the record was cited for these conclusions, 

and none exist.  There was no evidence at trial of any tenant “concern” about the 

furnaces, and the court’s oblique reference to unequal “bargaining power” is 

simply a non sequitur here.  And even though there was one prior CO exposure, 

neither Sunridge nor AMC was ever cited or even criticized with regard to the 

furnaces – even after Plaintiff’s accident.  Their first notice of alleged wrongdoing 

with respect to the furnaces’ age or condition was Plaintiff’s trial theory.   

Indifference or Reckless Disregard.  The record also is devoid of any 

evidence that Defendants intended to injure Plaintiff or anyone else, or that they 

acted with reckless disregard for safety.  To the contrary, it is undisputed that 

Sunridge had no knowledge of any prior incidents involving CO at Sunridge and it 

is undisputed that AMC used affirmative safety measures, such as CO detectors 

and professional furnace maintenance and repair, to care for the property and the 

tenants.  There was no evidence at trial of tenant complaints, regulatory citations, 

or furnace problems that went unaddressed.  The furnaces were operational, and 

were serviced and/or replaced promptly when they were not.  Even on the day of 

the accident, SourceGas inspected no furnaces at the complex other than those on 

Plaintiff’s floor, and it never ordered that anything be done with the entire “fleet” 

of furnaces at any time.  Defendants were neither indifferent nor reckless with 
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regard to the safety of the tenants and the furnaces.   

Financial Vulnerability.  While there is a financial disparity between 

Plaintiff and the entity Defendants, there is no evidence in this personal injury case 

that Defendants “targeted” Plaintiff (or anyone) for any reason, including financial 

vulnerability.  Clark v. Chrysler Corp., 436 F.3d 594, 604 (6th Cir. 2006) 

(reversing district court on financial vulnerability “[b]ecause Chrysler’s wealth has 

no connection to the actual harm sustained by Mr. Clark” and declining to find 

reprehensibility merely “because Mr. Clark was a purchaser of one of Chrysler’s 

vehicles and Chrysler has substantial financial resources”).   

Repeated Unlawful Conduct or Isolated Incident.  There was no evidence 

that Defendants knowingly engaged in any unlawful conduct at all, let alone 

repeatedly.  Gore, 517 U.S. at 576-66 (“[E]vidence that a defendant has repeatedly 

engaged in prohibited conduct while knowing or suspecting that it was unlawful 

would provide relevant support for an argument that strong medicine is required to 

cure the defendant’s disrespect for the law.”).  In fact, AMC policy called for CO 

detectors, even though not required by Wyoming law.  No regulatory entity of any 

kind ever cited Defendants with respect to the furnaces – whether as to their age, 

maintenance, or repair – even after Plaintiff’s accident, and any furnace that was 

red tagged was replaced. 

Intentional Malice, Trickery, or Deceit, or Mere Accident.  This 
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negligence case was an accident.  Plaintiff was not tricked into or about anything 

with regard to her apartment, her furnace, or anything else.  Indeed, the jury found 

Plaintiff to be 10% at fault.  Plaintiff’s accident itself was a public event and 

emergency personnel were called, and no misrepresentations were made about the 

furnaces to anyone ever.  Trickery and deceit neither caused nor contributed to this 

accident.   

Defendants’ conduct was not reprehensible.   

B. The Punitive Damages Awards Are Unconstitutionally 
Disproportionate and Unreasonable. 

The second indicium of an unconstitutionally excessive punitive damages 

award “is its ratio to the actual harm inflicted on the plaintiff.”  Gore, 517 U.S. at 

580 (citations and quotation omitted).  In undertaking the ratio analysis, “courts 

must ensure that the measure of punishment is both reasonable and proportionate 

to the amount of harm to the plaintiff and to the general damages recovered.”  State 

Farm, 538 U.S. at 426.  “[A] single-digit maximum is appropriate in all but the 

most exceptional of cases, and when compensatory damages are substantial, then a 

lesser ratio, perhaps only equal to compensatory damages, can reach the outermost 

limit of the due process guarantee.”  Exxon Shipping Co., 554 U.S. at 514-15 

(quotation and alteration omitted).   

Here, Plaintiff’s compensatory award is $2,700,000 – substantial by any 

measure.  See Jones, 674 F.3d at 1207-08 (reducing punitive damages ratio from 
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slightly over 3:1 to 1:1 in part because plaintiff’s $630,307 in compensatory 

damages were “substantial”).  The district court nowhere addressed the size of 

Plaintiff’s $750,000 and $1,950,000 million compensatory awards against each 

Defendant.  (311-14.)  These compensatory awards are substantial, and they 

require reduction of the punitive damages awards to a ratio not exceeding 1:1.  

Jones, 674 F.3d at 1208.22   

The district court also elected to calculate ratios that compared each 

Defendant’s punitive damages award to the total compensatory damages awarded, 

including the amount attributed to Plaintiff’s own fault – $3,000,000 – rather than 

comparing each Defendant’s punitive award against each Defendant’s 

compensatory award, and despite the fact that Defendants were not jointly and 

severally liable.  In this way, the district court generated lower ratios of “1-to-1” 

for Sunridge, and “7.5-to-1” for AMC, concluding thereafter (without analysis) 

that the ratios were “within the realm of punitive damages that does not cross the 

constitutional line.”  (312.)  The district court’s method is as improper as its 
                                                 
22 See also Boerner v. Brown & Williamson Tobacco Co., 394 F.3d 594, 603 (8th 
Cir. 2005) (“substantial compensatory damages award” of over $4 million against 
tobacco company required reduction of punitive damages ratio of approximately 
1:1); Williams, 378 F.3d at 799 (reducing punitive damages from 10:1 to 1:1 due 
to “large compensatory award” of $600,000); Bach v. First Union Nat’l Bank, 486 
F.3d 150, 156-57 (6th Cir. 2007) (reducing ratio to 1:1 where plaintiff had 
recovered $400,000 in “considerable” compensatory damages); Bridgeport Music, 
Inc. v. Justin Combs Publ’g, 507 F.3d 470, 490 (6th Cir. 2007) (“Given the large 
compensatory damages award of $366,939 . . . a ratio of closer to 1:1 or 2:1 is all 
that due process can tolerate in this case.”). 
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conclusion.  See, e.g., Clark, 436 F.3d at 606 n.16 (“[A] ratio based on the full 

compensatory award would improperly punish Chrysler for conduct the jury 

determined to be the fault of the plaintiff”); Planned Parenthood of 

Columbia/Willamette Inc. v. Am. Coal. of Life Activists, 422 F.3d 949, 961 (9th 

Cir. 2005) (comparing “each plaintiff’s individual compensatory damages with the 

punitive damages awards against each defendant more accurately reflects the true 

relationship between the harm for which a particular defendant is responsible, and 

the punitive damages assessed against that defendant”).    

Correctly calculating the ratios – 4:1 for Sunridge ($3,000,000/$750,000) 

and 11.5:1 for AMC ($22,500,000/$1,950,000) – shows that the punitive damages 

here are grossly excessive.  Moreover, given the unquestionably substantial multi-

million dollar compensatory damages award, a ratio of 1:1 is “the outermost limit” 

of what due process permits.  State Farm, 538 U.S. at 425-26 ($1 million 

compensatory award for emotional distress is “substantial”).23 

C. The Absence of Comparable Civil Penalties or Judgments 
Confirms that the Punitive Damages Awards Are 
Unconstitutionally Excessive.  

The unconstitutional nature of the jury’s punitive damages awards is further 

confirmed by a review of comparable penalties.  See Jones, 674 F.3d at 1208 

                                                 
23 Plaintiff’s compensatory award here included $950,000 for “emotional distress 
(past and future),” (157), further demonstrating the excessive nature of these multi-
million dollar punitive awards.  See State Farm, 538 U.S. at 426 (emotional 
distress damages duplicative of punitive award). 
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(comparing jury awards in other employment cases).  “The fundamental question is 

whether [Defendants] had reasonable notice that [their negligence] could result in 

such a large punitive award.”  Cont’l Trend Res., Inc. v. OXY USA, Inc., 101 F.3d 

634, 641 (10th Cir. 1996) (collecting cases).  There is no question here that 

Defendants did not. 

Wyoming law does not require the replacement of furnaces at all, let alone 

after a particular number of years, nor does Wyoming law require the inspection of 

furnaces at any particular interval, or in any particular way.  (See, e.g., 697:14-

698:3, 704:16-705:13, 707:3-708:10 (Slifka relied on unspecified portions of the 

International Building and Fire Codes as the basis for his opinion that the furnaces 

were not properly maintained).)  Wyoming also does not require CO detectors, as 

Defendants used here.  In those states that do require landlords to provide CO 

detectors, the civil penalties range from $50 per failure, see 35 Pa. Cons. Stat. Ann. 

§ 7226, to a possible maximum fine of $10,000, see Vt. Stat. Ann. Tit. 20, § 2734.  

Thus, here, as in Gore, “[n]one of these statutes would provide an out-of-state 

[company] with fair notice that the first violation  . . . might subject an offender to 

a multimillion dollar penalty.”  517 U.S. at 584.   

Moreover, the very statute relied upon by Plaintiff to establish the standard 

of care applicable to Defendants (see, e.g., 294-95), the Wyoming Residential 

Rental Property Act, provides only that “[d]amages awarded to the renter may 
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include rent improperly retained or collected” or a “refund of the balance of the 

rent and the deposit on the rental unit.”  WY Stat. § 1-21-1206(c)-(d).  Neither of 

these modest rent abatement and refund provisions bears any relationship 

whatsoever to the $3 million and $22.5 million punitive damages awards assessed 

by the jury.   

Nor did Wyoming case law – or that of any other state – provide Defendants 

with notice that a jury would be allowed to deprive Defendants of all of their 

earnings (and then some) if there was a CO accident.24  To the contrary, Wyoming 

law put Defendants on notice that they would not be “financially annihilat[ed]” by 

a punitive damages award.  Shaw, 569 P.2d at 1253.  Yet this is exactly what 

happened here.  Because no comparable civil penalties or judgments exist – in 

Wyoming or otherwise – Defendants were not and could not have been on notice 

that failing to annually inspect or replace the furnaces would result in any 

punishment at all, much less the loss of five years of earnings, from all operations, 

or more.   

If the Court finds that Plaintiff submitted evidence sufficient to support an 

                                                 
24 See supra n.19; see also Sears, Roebuck & Co. v. Harris, 630 So. 2d 1018, 1022 
(Ala. 1993) ($2.5 million total punitive damages verdict in which one plaintiff died 
and three others were injured from CO exposure); Killough v. Jahandarfard, 578 
So. 2d 1041, 1047 (Ala. 1991) ($2.5 million punitive damages verdict against a 
landlord in CO death case); Kilmer v. Browning, 806 S.W.2d 75, 78 & 80 (Mo. Ct. 
App. 1991) ($300,000 damages for “aggravating circumstances” which “are akin 
to punitive damages” in favor of plaintiffs for the CO exposure death of their son).   
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award of punitive damages, this record supports nothing more than a one-to-one 

ratio for each Defendant – $750,000 punitive damages for Sunridge and 

$1,950,000 for AMC.  See Jones, 674 F.3d at 1208 (remanding with order to 

reduce punitive damages to amounts equal to compensatory damages). 

V. THE PUNITIVE DAMAGES AWARDS VIOLATE DUE PROCESS 
BY PUNISHING PERSONS NOT BEFORE THE COURT AND 
BECAUSE THEY BEAR NO RELATIONSHIP TO THE 
ALLEGEDLY WRONGFUL CONDUCT.  

Defendants argued that the punitive damages awards ($22.5 million against 

AMC and $3 million against Sunridge) violated due process under the Fourteenth 

Amendment because the jury improperly awarded profits from all of Defendants’ 

operations, which had already been distributed to the companies’ members, and 

which amounts bore no relationship to any wrongful conduct.  (177-178, 210-217.)  

Defendants also objected to the admission of Randle’s testimony concerning 

revenues earned by AMC outside of Wyoming, which objection was overruled.  

(1888:1-1889:22, 1891:21-24.)  The district court rejected Defendants’ arguments.  

(287.) 

Standard of Review.  This Court reviews de novo the determination of 

whether a punitive damage award is constitutional.  See Jones, 674 F.3d at 1206. 
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A. Due Process Prohibits Punishment of Persons Not Before the 
Court. 

Due Process prohibits “punishing an individual without first providing that 

individual with an opportunity to present every available defense.”  Philip Morris 

USA v. Williams, 549 U.S. 346, 353 (2007) (quotation omitted); see also U.S. 

Const. amend. XIV, § 1.  Here, however, Plaintiff tasked the jury with punishing 

Defendants’ members – individuals who were not parties to the lawsuit, were not 

before the court, and who had no opportunity to defend themselves.   

The evidence of Defendants’ profits put on by Plaintiff included only 

amounts distributed to Defendants’ members.  Randle explained to the jury that 

because they are limited liability companies, Defendants’ net income (if any) must 

be distributed to their owners or members.  (1882:10-21, 1890:6-21, 1893:13-

1894:16.)  For Sunridge, Randle calculated that the total adjusted net cash flow that 

was paid to the company’s members during 2007-2012 was $1,594,741.  (1887:5-

9; 2022.)  For AMC, Randle went so far as to identify distributions to AMC 

members by name, telling the jury that “[o]ver the long haul of the [$22,860,000] 

that was distributed to all of the [members of AMC during 2005-2012], Mr. [Greg] 

Wiseman took out $21,590,710, by far the lion’s share of the income.”  (1894:13-

16; 2021.)   

Plaintiff’s attorney then urged the jury to punish Defendants’ principals:   
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• “These brothers from California that decided to invest in Wyoming, this was 
not their first rodeo.  From 2007 until 2011 they left those furnaces to 
endanger the people in that complex. . . . They’re two states away. . . . You 
know how much they were making.”  (1944:9-1945:3.)     
 

• “If AMC really cares, where are their leaders? . . . Where is Greg Wiseman, 
who made $6 million last year gambling with people’s lives?  Where is 
Brenda Barrett, this executive senior vice president.”  (1955:13-17.)25   
 
In sum, Plaintiff argued that Defendants paid out millions of dollars in 

distributions to their members since 2007 and that these individuals – nonparties – 

must be punished, which Due Process does not allow.  See Philip Morris USA, 549 

U.S. at 353.  Such punishment also violates basic principles of law governing the 

corporate form.  Cf. Cont’l Trend Res. Inc. v. OXY USA, Inc., 810 F. Supp. 1520, 

1533 (W.D. Oka. 1992), aff’d, 44 F.3d 1465 (10th Cir. 1995), vacated, 517 U.S. 

1216 (1996), remanded, 101 F.3d 634 (10th Cir. 1996) (“The financial worth of a 

parent corporation is generally irrelevant in assessing punitive damages on a 

subsidiary unless the corporate veil is pierced.”).  Defendants, not their members, 

were the subject of Plaintiff’s claims.  The punitive damages awards must be 

reversed.   

B. The Punitive Damages Awards Lack Any Connection to the 
Allegedly Wrongful Conduct. 

The law also requires that the amount of punitive damages assessed against a 

defendant bear a reasonable relationship to the allegedly wrongful conduct.  See, 

                                                 
25 Plaintiff chose not to call Wiseman and Barrett to testify at trial. 
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e.g., State Farm, 538 U.S. at 422 (punitive damages improperly “bore no relation to 

the Campbell’s harm”); Gore, 517 U.S. at 568 (“Punitive damages may properly be 

imposed to further a State’s legitimate interests in punishing unlawful conduct and 

deterring its repetition.”); Shirley, 958 P.2d at 1052 (“If the wrongful conduct was 

profitable to the defendant, the punitive damages should remove the profit and 

should be in excess of the profit, so that the defendant recognizes a loss.” 

(quotation omitted)). 

Here, not only did Plaintiff present no evidence of Defendants’ time-of-trial 

ability to pay, Plaintiff presented no evidence concerning the profitability (if any) 

of Defendants’ allegedly wrongful conduct.  Plaintiff introduced no evidence about 

how much it would cost to replace the furnaces at Sunridge, let alone whether this 

amount exceeded what Sunridge was already spending on furnace 

maintenance/replacement and CO detectors.  Instead, the punitive damages award 

against Sunridge took two times all of the cash flow Sunridge earned in the five 

years before trial.  As to AMC, the evidence was undisputed that it did not profit at 

all from the failure to institute an annual inspection of the furnaces, or from failing 

to install new furnaces.  (1927:3-1928:2.)  Plaintiff argued such stunning awards 

were justified because Defendants “gambl[ed]” with “hundreds of people’s lives.”  

(1954:2-11.)   
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Further, Plaintiff’s financial evidence consisted of the profits earned by 

AMC from all of its operations in thirteen different states.  As a result, the jury 

necessarily punished AMC for conduct outside of Wyoming, even though there 

was no evidence – and no claims – at all about such conduct.  This is 

impermissible.  See Gore, 517 U.S. at 72 (a State “does not have the power” to 

punish a defendant “for conduct that was lawful where it occurred and that had no 

impact on [the State] or its residents”); Cont’l Trend Res., Inc., 101 F.3d at 636. 

Because the punitive damages awards bear no relationship to Defendants’ 

allegedly wrongful conduct and, with respect to AMC, were based on profits AMC 

earned from operations around the country, the awards are unconstitutional and 

must be reversed.   

CONCLUSION 

Defendants respectfully request that the Court REVERSE and REMAND, 

with directions to the district court to enter judgment in favor of Defendants on 

Plaintiff’s claim for punitive damages.  In the alternative, the Court should 

REVERSE and REMAND for a new trial on punitive damages.  If the Court does 

not grant any of the foregoing, if should REVERSE and REMAND with 

directions to the district court to enter punitive damages awards equal to the 

compensatory damage awards assessed against each Defendant.    
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STATEMENT REGARDING ORAL ARGUMENT 

Pursuant to Federal Rule of Appellate Procedure 34(a), Appellants Sunridge 

Partners, LLC and Apartment Management Consultants, L.L.C. respectfully 

request that oral argument be permitted.  This case raises important legal issues 

regarding the appropriateness and constitutionality of substantial punitive damages 

awards.  In addition, the record is extensive, and this Court is likely to have 

questions that can be answered at oral argument.   

Date: April 10, 2015.    

 Snell & Wilmer L.L.P.   William, Porter, Day, & Neville, P.C. 
 
 

/s/ Amy F. Sorenson   Patrick J. Murphy   
Amy F. Sorenson    159 North Wolcott 
Amber M. Mettler    Suite 400 
Douglas P. Farr    Casper, Wyoming 82601 
Snell & Wilmer LLP   Tel: (307) 265-0700 
15 West South Temple   Fax: (307) 266-2306 
Suite 1200     pmurphy@wpdn.net 
Salt Lake City, Utah 84101 
Tel:  (801) 257-1900 
Fax: (801) 257-1800 
asorenson@swlaw.com 
amettler@swlaw.com 
dfarr@swlaw.com 

 
Attorneys for Appellants Sunridge 
Partners, LLC, and Apartment 
Management Consultants, L.L.C.
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infer for themselves, but we have direct testimony that there 

was a high degree -- extremely high probability that somebody 

else would be harmed from Mr. Slifka.  

So, Your Honor, Mr. Kemberling also testified when 

asked what do they do to make sure the furnaces are safe for 

the residents who move into the apartments, and he says they 

do nothing to make sure the furnaces are safe for tenants.  

Mr. Haid says with respect to these old furnaces if you fail 

to maintain them that something's going to happen.  Mr. Slifka 

says that the probability was extremely high.  

And the evidence isn't done, and so, Your Honor, at 

this point I think that the directed verdict as to negligence 

should be denied for the reasons stated and that the evidence 

of punitive damages should also -- or supporting punitive 

damages is in.  We have made a showing that would warrant 

allowing a jury to determine whether this is willful and 

wanton.  There's enough evidence to show intentional 

disregard, there's extraordinary danger to persons, and the 

jury should be allowed to make that determination, Your Honor.  

THE COURT:  The Court will deny the motions that have 

been made by the defense at this point.  I assume they will be 

renewed at the close of all evidence in this case.  

Addressing the motion for judgment as a matter of law 

concerning the assertion of negligence in this case, I would 

note that Mr. Haid, one of the early witnesses in this matter 
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and a plumbing and heating contractor and the go-to person by 

the management of Sunridge, Mr. Few from AMC, indicated or 

testified about submitting safety maintenance bids, truly an 

expensive process at a cost of about $280 per furnace for over 

96 units, which would -- you know, you're approaching $28,000 

in terms of the cost if it's all done at one time, but 

certainly from 2'07 to 2011 there was certainly time to spread 

that cost over a period of weeks, months, years, and not done.  

Also, Haid, the expert, really is the only -- he and 

Coryell were the only experts who were available at that time, 

advised that the furnaces should be inspected on an annual 

basis.  And we've had testimony by Mr. Kemberling and by 

Mr. Few that it was the practice to conduct inspections, 

although there is virtually no documentation to substantiate 

those inspections, and in addition it wasn't a meaningful 

inspection.  There was no training of the individual as to 

what to look for, how to conduct an inspection.  The 

inspection was limited to taking out a filter and slipping in 

a new filter, if that was done.  

But there is no doubt that the management of the 

apartment, AMC, had frequent access to the apartments at all 

times during the time that it was managing and operating this 

apartment enterprise for Sunridge to go into the apartments, 

conduct their inspections, such as they were, and to document 

the presence or lack of a presence of carbon monoxide 
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detectors.  

Carbon monoxide, as everybody knows or should know, I 

wouldn't even hesitate to take judicial notice of it, but I 

don't think I need to in view of the testimony of Mr. Slifka 

and expert Cuzzillo and others during this case, is an 

odorless gas that kills and is exceedingly dangerous.  It's 

produced by incomplete combustion in this case from a natural 

gas furnace.  I don't know what Mr. Few smelled, I'm glad he 

did, in the hallway that day.  I doubt if it was automobile 

exhaust because the things that go out the tailpipe of an 

automobile are quite different than what comes out of a 

furnace, but dumb luck or whatever it was, eventually help 

arrived in kind of a lackadaisical way in that it seems to me 

that the first step that the manager and the maintenance man 

should have done would be to clear the area upon suspicion 

that there's gas.  Instead they went back down to the office 

and called Source Gas and waited for Source Gas to come.  And 

if it wasn't for Mr. Coryell testifying about taking the risk 

of going into that apartment and removing Ms. Lompe, the 

conditions could have been even worse than they have been 

testified to here today.  

So, too, although it's not a matter of evidence at 

this point, I thought at times maybe I'd ask the question, it 

seems to me that the control over all the aspects of this 

squarely fell within Sunridge and AMC.  Just by way of 
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example, there could have been consequences imposed for 

removal of their property by tenants or destruction of that 

property or even the unplugging of the CO detectors by way of 

keeping the damage deposit in order to reimburse that loss.  

What it points to more than anything else is that the 

turnaround inspections were not done on a regular basis and 

that the move-in inspection and the move-out inspections were 

not conducted in the presence of any management or person who 

would have taken notice concerning the detector portion of 

this case.  And, in fact, the testimony I believe of Amber and 

her mother are that they are the persons who, and the 

boyfriend, Points At Him, but the mother and Amber were the 

two that did the move-in inspection and endorsed it, and that 

no one else was present when that occurred, and that it 

happened quite a long period after the lease was signed and, I 

suppose, any down payment and damage deposit was paid, none of 

which do we know at this point from the evidence received.  

Defendant would have the Court focus on a very narrow 

portion of this case with regard to the negligence issue, and 

that is knowledge of the precise defect that caused injury to 

Amber Lompe, and Mr. Dusbabek correctly quotes and discusses 

the testimony of Mr. Cuzzillo about the need for a mechanism 

to produce carbon monoxide and a mechanism for its transport 

outside.  

It seems strange to me, if you accept the defendants' 

5
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position that there were functioning carbon monoxide detectors 

everywhere in the building, there must have been a hell of a 

racket going on as these carbon monoxide detectors were going 

off right and left as a result of the issue that existed in 

Apartment 436 at 500 parts per million in that facility and 

over a hundred parts per million out in the hallway and in the 

adjoining apartments of Mr. Graham and in the apartment, but 

that would be sheer speculation in this case since what 

apparently was existing was silence during the time that 

Miss Lompe was being exposed to carbon monoxide.  And 

correctly this occurred over a period, a period of time.  

The precise method -- and I think Dr. Cuzzillo did 

testify as to the dirty heat exchanger and noted that an old 

furnace such as this is highly stressed over its lifetime with 

literally thousands of times that it is turned on and off and 

brought up to temperature and then cooled again and brought up 

again and again and again and subjected to the ash and other 

problems that result from the combustion process.  So it's 

been interesting to listen to their testimony in that regard.  

Unfortunately, the property of Sunridge, that is, the 

furnace in question, mysteriously disappeared very shortly 

after Mr. Haid removed it from the premises, not pointing the 

finger.  No one knows what happened to it, but a key item 

necessary to fully expose the cause of the failure of this 

furnace is lost forever.  All that can be said is from what 
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inspection could take place by Mr. Coryell at the time looking 

through the diverter and Mr. Haid conducting his inspection 

such as it was.  So the defendant's furnace is gone, and there 

is no way to determine what the actual condition was of the 

heat exchanger at the time.  

The testimony in this case, and I look at the 

testimony of Mr. Slifka, in particular, who really was sort of 

a summary witness in this case, based upon his experience, a 

registered professional engineer in fire protection -- and 

that's the other interesting thing in this case when you think 

about it.  The danger of gas-fired furnaces is not only carbon 

monoxide but also something that is even worse in an apartment 

such as this.  I have watched one of these buildings go up in 

flames, and believe me, it is an explosive experience to see 

it.  They burn very well and leave virtually nothing once the 

fire is out and present a heck of a problem to fire and rescue 

services, but that's just me talking.  But there is the other 

possibility of fire and explosion with a gas-fired appliances.  

So there are very good reasons for inspection.  

The argument is there's no knowledge of a defect.  

Well, I don't think -- it seems to me it's an ostrich defense, 

can we put our head in the sand and ignore the fact that we 

have access to these apartments on a frequent basis, that we 

are conducting a semiannual inspection, that we are claiming 

to change the furnace filters on a regular basis, and yet we 
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have trained no one to know anything about these potentially 

hazardous devices and, as pointed out by Mr. Slifka, that the 

residential property ties back to the standards adopted by the 

City of Casper later on and which were admittedly different 

than when these furnaces were originally installed in the 

apartment, industry standard of minimum annual inspection of 

units.  That's not a -- I don't think calls for a -- something 

conducted under amateur hour.  And, you know, here Sunridge 

was aware, AMC presumably was, that these furnaces 

represented, you know, as a professional management company, 

represented an old technology, and in view of the issues that 

existed after 2009 that anyone who had knowledge would 

indicate there was a need for safety inspection as well as 

servicing.  Mr. Haid certainly repeatedly reinforced that.  

And we have injury occurring as a result of other poisonings 

and problems that led to medical treatment.  We have had 

furnaces being red-tagged and a host of problems calling 

Mr. Haid to the premises to provide maintenance.  So I think 

there's evidence anyway that would suggest that there was 

ample warning of a potentially dangerous condition.  And I 

suspect that AMC in its, its activities promotes itself as a 

manager who takes into account and advertises its expertise 

in, in apartment management.  

Statutorily the landlord is prohibited from renting 

an unsafe premises and must exercise reasonable care under the 

8
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circumstances.  Admittedly there is no one thing here that 

speaks to that in terms of the evidence, but it is a fair jury 

question, in the mind of the Court, that is presented in this 

case for the jury to consider.  

I agree with Mr. Ulmer, the issue of punitive damages 

is not a separate cause of action, it is an element of proof, 

and I will defer ruling at this time until I have heard all of 

the evidence in the case.  

Well, gentlemen, I will see you Monday morning.  

Hopefully we'll have a set of instructions for you that you 

can all begin to tear your hair over, but I'll be honest, why 

would I not, in this case I'm not seeing anything unusual in 

the instructions that are going to be given.  I think the 

verdict form is going to be something that is important at 

least in giving the jury the opportunity to reflect what its 

verdict will be in this case and what its findings are at the 

end of the case, and so we may be spending a little more time.  

I notice I have received instructions, for example, on issues 

of assumption of the risk, which I think is absorbed now in 

the comparative fault statute.  There will be some questions 

about actors who go on the verdict form.  I suspect some 

discussion as to whether or not Miss Lompe goes on the verdict 

form vis-à-vis any issues concerning a detector and her 

decision to deep-six the one that she found on top of the 

refrigerator.  Of course, there's no real evidence that she 

9
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AMC and Sunridge, even if the statute were to extend that far, 

which I don't contend it does, I think it does not, but even 

if it did, this would not act as a complete assignment of all 

duties because there's no explicit statement in here that a 

duty to provide a safe and sanitary place fit for human 

habitation has been assigned wholesale to AMC.  

So aside from the statute not supporting the 

argument, I think that the evidence does not support the 

argument either, Your Honor.  

THE COURT:  Thank you.  

Well, I see it's noon, and we have a 12:30 

sentencing.  I think I'll maybe take a look at this statute 

between now and you could be back here by 1:30.  

(Proceedings recessed 11:55 a.m. to 1:47 p.m., 

resuming outside the presence of the jury.)  

THE COURT:  Thank you.  Please be seated.  

I have conducted only brief research noting that the 

Wyoming Statute is an adaptation of legislation that comes to 

Wyoming from Utah with changes.  The Journal article that 

discusses the Wyoming law was written by Arthur Gaudio, who 

was the dean of the law school at the University of Wyoming 

and whose entire background was that of property law and who 

continues to write extensively about it and did, in fact, 

discuss subparagraph (d) to the statute and concluded, 

contrary to the defense argument, that this represented a 

11
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negotiating point between the renter, the tenant, and the 

landlord, and it existed because the law itself changed what 

the prior law was in the relationship between the landlord and 

tenant.  Nevertheless, Gaudio had concerns.  And I will read 

two paragraphs that are kind of long but that deal with this 

area.  

"For societal, economic, and technological reasons, 

today's residential real estate market is not what 

it was when landlord tenant law had its origins in 

the common law.  Nor is that market the same as it 

was only a hundred years ago.  Today, our economy 

can support a safe and sanitary home for all of its 

citizens.  Our definition of a habitable residence 

today is one that has heat, electricity, plumbing, 

and hot and cold running water.  The Residential 

Rental Property Act created an implied warranty 

stating precisely that.  However, it also created 

the distinct possibility that those reasonable 

amenities can be taken away.  It allows the 

landlord to disclaim responsibility for them.  

Given the oligopolistic nature of the residential 

rental market, there is usually an imbalance in 

bargaining postures between the prospective tenant 

and her landlord, especially in locales where there 

is a shortage of housing.  If the landlord is 
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allowed to force the tenant to waive her implied 

warranty in order to obtain housing, the implied 

warranty created by the Act is a myth.  

"The Act currently has two provisions allowing 

the landlord to disclaim the implied warranty, one 

potentially more problematic than the other.  The 

first one allows the landlord to disclaim his 

responsibilities to provide heat, electricity, 

plumbing, and hot and cold running water if it is 

'otherwise agreed upon in writing by both parties.'  

The second provides that 'any duty or obligation in 

this article may be assigned to a different party 

or modified by explicit written agreement signed by 

the parties.'  The extent to which these provisions 

allow the landlord to avoid his duties under the 

implied warranty depends on how the courts 

interpret the disclaimer provisions.  If they allow 

the landlord to insert general disclaimers without 

any barter in that regard, the Act will lose 

viability and there will be no assurance that 

housing will be habitable.  However, if the courts 

insist that, in order to waive the warranty, the 

tenant's attention must be drawn to a specific 

defect, that she will have the opportunity to 

evaluate that defect, and that there is 

13
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consideration for the tenant's waiver, the Act will 

have teeth.  Indeed, that seems to be the intent of 

the second disclaimer provision -- the wording of 

the disclaimer must be 'explicit.'"  Written 

document.  "The legislature can also help to repair 

this potential hole in the effectiveness of the Act 

by amending it to clarify the meaning of 'explicit' 

and by removing the first waiver provision, which 

is really unnecessary given the existence of" 

subparagraph (d) or "the second one," as Gaudio 

states.  

It just seems to me to make sense that it would be 

far removed from the intent of the Wyoming Residential Rental 

Property Act to interpret this otherwise to allow the landlord 

or the owner to avoid responsibility or liability by 

contracting with a third, third party.  Just in passing, I 

note that the law is not opposite in Colorado, for example, 

that has adopted a law in the case of Jules versus Embassy 

Properties, 905 P.2d at 13.  However, there the injury 

occurred to a third person coming onto the property as a 

result of snow removal that either wasn't done or was done 

poorly, and this occurred in the common areas which remained 

under control of the property owner.  So the case doesn't 

track as well as it otherwise -- as one would hope, and I'm 

not relying upon that case in my decision.  

14
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Although well argued by the defendant, the second 

argument is the lack of opportunity to discover the blocked 

vent.  And as indicated by Mr. Cuzzillo and really by Romig, 

who arrived on the scene in 2013, that the physical evidence 

is now lost, and certainly no one can know which of the myriad 

of problems, both real because they were testified to by 

Mr. Coryell and Mr. Haid but were not further revealed or 

available by a physical inspection by the experts Cuzzillo and 

Romig.  So we don't know the precise mechanism that resulted 

in what was observed by Mr. Coryell, and that is warm moist 

CO-laden air or gas being emitted through the diverter vent 

and possibly elsewhere.  As pointed out by Dr. Romig, it could 

have even gone lower in the furnace.  

Nevertheless, as all the experts have indicated in 

this matter, a program of inspection and remediation by 

persons who are qualified to do so would have substantially 

reduced the likelihood of injury by the plaintiff and this 

precise kind of injury, and also, as a final fallback, the 

presence of a working carbon monoxide detector could have, 

could have if it was working, provided a final solution that 

would have at least allowed her to inquire further and 

possibly leave and escape the condition.  Difficult to say 

what she might have done.  She might have just unplugged the 

buzzing device and gone back to bed.  We just don't know.  But 

assuming she reacted appropriately to the alarm and left the 

15
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premises, we wouldn't be here.  

As to the issue of punitive damages, I'll allow that 

evidence to go to the jury, and we'll see what the jury says.  

I recognize that that evidence for a disfavored form of relief 

is, is weak, and I say it's weak because, because it is a 

failure to act rather than an act done in a negligent way.  It 

is further an act that, as alleged in this matter, it is an 

act that smacks highly of inattention on the part of the 

defendants in this case as well as ignorance, if I accept the 

statement of -- the testimony of Miss Brooks, the regional 

manager who persists in calling the poisonous gas CO2 and 

doesn't seem to have a grasp as to the danger.  

All right.  Let's focus on instructions.  We'd like 

to go back to the conference room and get to work, or would 

you prefer to work here?  Either way.  

MR. DUSBABEK:  May I inquire about one thing?  

THE COURT:  Yes.  

MR. DUSBABEK:  Given the comments of the Court about 

the intent of the Act and subparagraph (d) being modification 

of the, I think, the contractual relationship between tenant 

and landlord, it seems to me that the lease should go in 

evidence in its entirety given that interpretation.  And I 

thought I'd open that up as long as we're on the subject, Your 

Honor, because there is some limiting language in the lease, 

some language that puts some burden on the tenant.  Mr. Ulmer 
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confusing, and the instructions already in the packet are 

appropriate.  

MR. JONES:  The next one, Your Honor, is defendants' 

Jury Instruction No. 11.  And I note that while we oppose any 

instructions related to punitive damages or that matter going 

to the jury, we simply state that if and since a jury 

instruction is going, that Jury Instruction 11 should also 

accompany it.  The defendants' Jury Instruction No. 11 

provides that:  Willful and wanton misconduct has been defined 

as that which tends to take on the aspect of highly 

unreasonable conduct or an extreme departure from ordinary 

care in a situation where a high degree of danger is apparent.  

This is taken from Danculovich v Brown, 593 P.2d 187 

at 191, Wyoming 1979.  We believe that this jury instruction 

would adequately define in better terms what willful and 

wanton conduct is and would help the jury reach the decision 

on whether or not punitive damages should actually be awarded. 

THE COURT:  I will refuse it.  I find that the 

language of 42 generally, Instruction 42, covers that area.  

MR. JONES:  Your Honor, the next jury instruction is 

defendants' Jury Instruction No. 12.  For the same reasons and 

issues I just discussed with No. 11, I believe they apply 

equally to 12.  12 provides that:  The aggravating factor 

which distinguishes willful misconduct from ordinary 

negligence is the actor's state of mind.  In order to prove 
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that an actor has engaged in willful misconduct, one must 

demonstrate that he acted with a state of mind that approaches 

intent to do harm.  

This is a quote taken from Cramer v Powder River 

Coal, 2009 Wyoming 45, Wyoming 2009.  

THE COURT:  Refused.  

MR. JONES:  The next one, Your Honor, is defendants' 

Jury Instruction No. 13.  It relates to the affirmative 

defense of assumption, assumption of the risk.  13 provides 

that:  The affirmative defense of the comparative negligence 

of plaintiff is proved if you find all of the following:  1, 

the plaintiff was negligent; and, 2, the negligence of the 

plaintiff was a cause of the plaintiff's own claimed injuries, 

damages, or losses.  You may find that plaintiff was negligent 

if you find that she assumed a risk of harm.  

This is based on Brittain versus Booth, 601 P.2d 532, 

Wyoming 1979.  Therein the Wyoming Supreme Court noted that 

assumption of risk is a form of contributory negligence, but 

it's not an absolute defense to a negligent action, but it is 

a basis for apportionment of fault.  Thus, while we are 

cognizant that comparative fault principles apply, we believe 

that Brittain v Booth supports the position that assumption of 

the risk is a consideration for comparative fault and that 

defendants' Jury Instruction 13 should be submitted.  

THE COURT:  It will be refused.  
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