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MILLETT.

MILLETT, Circuit Judge: Todd Heath appeals the
dismissal of his False Claims Act qui tam suit
against AT&T, Inc. and nineteen of its subsidiaries
across the United States. The first question present-
ed is whether an earlier and still-pending qui tam
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lawsuit filed against a single AT&T subsidiary bars
this suit under the False Claims Act’s first-to-file
rule, 31 U.S.C. § 3730(b)(5), which prohibits qui tam
actions that rely on the same material fraudulent ac-
tions alleged in another pending lawsuit. We hold
that the first-to-file bar does not apply because the
Wisconsin action alleges fraud based on affirmative
pricing misrepresentations by seemingly rogue Wis-
consin Bell employees. The present complaint, by
contrast, alleges fraud and its concealment arising
from a centralized and nationwide corporate policy of
failing to enforce known statutory pricing require-
ments.

As a backup, AT&T proposes affirmance on the
alternative ground that the complaint fails to plead
the alleged fraud with sufficient particularity, as re-
quired by Federal Rule of Civil Procedure 9(b). We
disagree. The complaint lays out in detail the nature
of the fraudulent scheme, the specific governmental
program at issue, the specific forms on which mis-
representations were submitted or implicitly con-
veyed, the particular falsity in the submission’s con-
tent, its materiality, the means by which the compa-
ny concealed the fraud, and the timeframe in which
the false submissions occurred. That is sufficient on
this record for the particular type of statutory fraud
asserted in this case.

We accordingly reverse the judgment of the dis-
trict court and remand for further proceedings.
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I
Statutory Framework
The False Claims Act

The False Claims Act, 31 U.S.C. §§ 3729 et seq.,
broadly proscribes the knowing or reckless submis-
sion of false claims for payment to the federal gov-
ernment or within a federally funded program. See
United States ex rel. Oliver v. Philip Morris USA
Inc., 763 F.3d 36, 39 (D.C. Cir. 2014). As relevant
here, the Act imposes liability on “any person” who
“knowingly” (i) “presents, or causes to be presented, a
false or fraudulent claim for payment or approval,”
31 U.S.C. § 3729(a)(1)(A), (11) “makes, uses, or causes
to be made or used, a false record or statement mate-
rial to a false or fraudulent claim,” id.
§ 3729(a)(1)(B), or (i11) “makes, uses, or causes to be
made or used, a false record or statement material to
an obligation to pay,” or “conceals * * * an obligation
to pay or transmit money or property to the Govern-
ment,” id. § 3729(a)(1)(G).

The False Claims Act defines the type of “claim”
subject to those prohibitions as “any request, or de-
mand, whether under a contract or otherwise, for
money or property and whether or not the United
States has title to the money or property,” if that
claim is “presented” or “made” to (1) “an officer, em-
ployee, or agent of the United States,” or to (i1) “a
contractor, grantee, or other recipient, if the money
or property i1s to be spent or used on the Govern-
ment’s behalf or to advance a Government program
or interest” in which the United States government
either “provides or has provided any portion of the
money or property requested or demanded,” or “will
reimburse such contractor, grantee, or other recipi-
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ent for any portion of the money or property which is
requested or demanded.” 31 U.S.C. § 3729(b)(2)(A).

The False Claims Act’s prohibitions can be en-
forced through both criminal and civil actions by the
federal government. See 18 U.S.C. § 287; 31 U.S.C.
§ 3729. In addition, the Act authorizes private indi-
viduals—known as relators—to bring a qui tam civil
action “in the name of the Government,” 31 U.S.C.
§ 3730(b)(1), and to share in any damages recovered,
id. § 3730(d). See generally Vermont Agency of Natu-
ral Resources v. United States ex rel. Stevens, 529
U.S. 765, 768-770 (2000).

Qui tam actions augment the government’s lim-
ited resources by “creating a strong financial incen-
tive for private citizens to guard against efforts to de-
fraud the public fisc.” United States ex rel. Totten v.
Bombardier Corp., 286 F.3d 542, 546 (D.C. Cir.
2002). But because that incentive structure can give
rise to opportunistic and abusive behavior, Congress
interposed a number of conditions that limit qui tam
suits to those that expose previously undiscovered
fraud or provide new, helpful information to the gov-
ernment. See United States ex rel. Hampton v. Co-
lumbia/HCA Healthcare Corp., 318 F.3d 214, 217
(D.C. Cir. 2003) (discussing Congress’s “efforts to
walk a fine line between encouraging whistle-
blowing and discouraging opportunistic behavior”).

One such limitation is known as the “first-to-file”
rule. It provides that, once a qui tam action has been
brought, “no person other than the Government may
intervene or bring a related action based on the facts
underlying the pending action.” 31 U.S.C.
§ 3730(b)(5). Actions are “related” if they assert the
“same material elements of fraud’ as an earlier suit,
even if the allegations ‘incorporate somewhat differ-
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ent details.” Hampton, 318 F.3d at 217 (quoting
United States ex rel. Lujan v. Hughes Aircraft Co.,
243 F.3d 1181, 1189 (9th Cir. 2000).1

The Universal Service Fund

In the Telecommunications Act of 1996, Congress
charged the Federal Communications Commission
(“FCC”) with promoting universal access to advanced
telecommunications and information services at just,
reasonable, and affordable rates. Telecommunica-
tions Act of 1996, Pub. L. No. 104-104 § 254, 110
Stat. 56, 71-75. Under the 1996 Act and the FCC’s
implementing regulations, every interstate telecom-
munications carrier must contribute a portion of its
quarterly interstate and international telecommuni-
cations revenue to the Universal Service Fund. See
47 C.F.R. §§ 54.706, 54.709. That portion is estab-
lished by the Commission “on an equitable and non-
discriminatory basis.” 47 U.S.C. § 254(d). The FCC
appointed the Universal Service Administrative
Company to administer the Fund, 47 C.F.R.
§ 54.701(a), and to use the money to support the cost
of providing low-cost telecommunications services to
schools, libraries, health-care providers, low-income

consumers, and subscribers in high cost-areas. See
47 U.S.C. § 254(b); 47 C.F.R. § 54.701(c)(1).

One of the many programs administered through
the Fund is the Schools and Libraries Program,
commonly known as “E-Rate.” See 47 U.S.C.
§ 254(h)(1)(B). The E-Rate program entitles qualify-

1 The Supreme Court recently clarified that this bar on related
actions lasts only as long as the first-filed case remains pend-
ing. See Kellogg Brown & Root Seruvs., Inc., et al. v. United
States ex rel. Carter, No. 12-1497, 575 U.S. , slip op. at 11-13
(2015).
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ing schools and libraries to receive Internet and tele-
phone services at discounted rates. See generally
United States v. Green, 592 F.3d 1057, 1060-1061
(9th Cir. 2010). To receive those discounts, the
schools and libraries must first conduct a “competi-
tive bidding process” that is open to all telecommuni-
cations service providers. 47 C.F.R. § 54.503(a). As a
condition of participation, service providers may only
submit bids at or below the “lowest corresponding
price” offered by the company. Id. § 54.511(b). That is
the “lowest price that a service provider charges to
non-residential customers who are similarly situat-
ed.” Id. § 54.500(f); see also 47 U.S.C. § 254(h)(1)(B)
(the rates charged must be “less than the amounts
charged for similar services to other parties”).

The schools and libraries must then select the
most cost-effective service from among those bids. 47
C.F.R. § 54.511(a). Once the schools and libraries
have reached an agreement with a service provider,
they can submit a request for funding approval to the
Universal Service Administrative Company. Id.
§ 54.504(a). Once the agreement is approved, the
Company will either reimburse the school or library
for its payments to the service provider, or will pay
the service provider’s invoices directly. Id.
§ 54.514(a) & (c).

Factual and Procedural Background

At this procedural juncture, we take the facts in
the light most favorable to Heath. See Navab-Safavi
v. Glassman, 637 F.3d 311, 318 (D.C. Cir. 2011).

1. Todd Heath operates a business that audits
telecommunications bills to identify improper charg-
es. In October 2011, Heath filed a qui tam suit
against AT&T, Inc. and nineteen of its subsidiaries
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on behalf of the United States government, seven-
teen States, the District of Columbia, Chicago, and
New York City. The complaint alleges that AT&T
and its named subsidiaries fraudulently overbilled
the Universal Service Fund from 1997 through 2009.
Complaint, United States ex rel. Heath v. AT&T, Inc.,
et al., No. 11-1897 (D.D.C. Oct. 28, 2011) (“AT&T Na-
tionwide Complaint”).

More specifically, Heath alleges that AT&T or-
chestrated and implemented through its subsidiaries
a corporate-wide scheme to have false claims submit-
ted to the Universal Service Fund by depriving
schools and libraries in the E-Rate program of the
lowest corresponding price for services. Schools and
libraries, unaware of those overcharges, then passed
those inflated costs on to the federal government for
reimbursement through the Universal Service Fund.

Heath also asserts that AT&T is a “recidivist E-
Rate Program violator” that “previously has been in-
vestigated on multiple occasions for other significant
violations of the E-Rate program.” AT&T Nationwide
Complaint § 63. One particular investigation led to
an administrative consent decree before the FCC, in
which AT&T (without conceding liability) agreed to
pay the federal government $500,000 and to institute
a plan to ensure compliance with the program,
standardize all billing procedures, and designate co-
ordinators to answer employees’ questions about E-
Rate compliance. See In the Matter of SBC Commu-
nications, Inc., 19 FCC Red. 24014, 2004 WL
2913392 (FCC 2004); see generally FCC v. AT&T,
Inc., 562 U.S. 397 (2011).

According to Heath, AT&T began to require em-
ployees to participate in E-Rate training in 2005, but
AT&T chose not to train its employees in the lowest-
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corresponding-price requirement. AT&T Nationwide
Complaint 9 69-70. Employees remained ignorant
of the requirement until AT&T revamped its pricing
scheme in 2009. Id. § 76. Heath alleges that, as a re-
sult of AT&T’s knowing or reckless decision not to
train its employees, AT&T’s sales representatives
nationwide overbilled E-Rate schools and libraries—
that, in turn, passed those inflated costs onto the
Universal Service Fund—for more than a decade. Id.
9 107-110. According to the complaint, AT&T’s em-
ployees certified to the schools and libraries that eve-
ry invoice complied with the FCC’s rules, id. 9 81—
94, and AT&T corporate personnel “ratified and ap-
proved” all of these actions, id. 9 41.

Heath further alleges that AT&T knew that
compliance with the lowest-corresponding-price re-
quirement was an express and material condition for
reimbursement from the Universal Service Fund, yet
it knowingly or recklessly failed to ensure that its
employees complied with that requirement. AT&T
Nationwide Complaint § 101. Finally, Heath alleges
that, at least since 2009, AT&T has been aware of its
past violations of the lowest-corresponding-price
rule, and yet concealed that information from the
Universal Service Fund to avoid having to repay it.
Id. g 98-100.

2. This case i1s not Heath’s first qui tam suit. In
October 2008, Heath filed a False Claims Act qui
tam complaint against Wisconsin Bell, Inc., a wholly
owned subsidiary of AT&T. Complaint, United States
ex rel. Heath v. Wisconsin Bell, Inc., No. 08-cv-00876
(E.D. Wis. Oct. 16, 2008) (“Wisconsin Bell Com-
plaint”). In that case, Heath’s audit work for several
Wisconsin school districts uncovered that Wisconsin
Bell charged some E-Rate eligible schools more than
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others, and that Wisconsin Bell generally failed to
provide school districts with the benefit of the favor-
able pricing it offered to state departments, agencies,
and universities. Wisconsin Bell Complaint 9 31—
39. When informed of this pricing discrepancy, Wis-
consin Bell’s sales representatives “regularly denied
the existence of the agreements” between Wisconsin
Bell and other Wisconsin agencies, and continued to
“submait([] billings” for reimbursement (or offset) from
the Fund every month, “knowing that [its] billings
were excessive and did not reflect the lowest corre-
sponding prices[.]” Id. 9§ 39. See generally United
States ex rel. Heath v. Wisconsin Bell, Inc., 760 F.3d
688, 689 (7th Cir. 2014). It was “[o]nly after Heath
obtained a copy of” an agreement between AT&T and
the Wisconsin Department of Administration
“through a public records request, [that] AT&T
beg[a]n acknowledging that the contract existed and
that, under it, substantially more favorable rates
were available to AT&T’s E-Rate school district cus-
tomers.” Wisconsin Bell Complaint § 37. Last year,
the Seventh Circuit reversed the district court’s dis-
missal of the Wisconsin Bell Complaint, and the case
remains pending in the Eastern District of Wiscon-
sin. See United States ex rel. Heath v. Wisconsin Bell,
Inc., No. 08-cv-00724 (E.D. Wis.).

3. In the case at hand, AT&T moved to dismiss
Heath’s AT&T Nationwide Complaint pursuant to
Federal Rules of Civil Procedure 9(b), 12(b)(1), and
12(b)(6). AT&T argued that the complaint was
barred by both the first-to-file rule, 31 U.S.C.
§ 3730(b)(5), and the public-disclosure bar, id.
§ 3730(e)(4)(a), and that it was pled with insufficient
factual specificity.
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The district court dismissed the complaint for
lack of jurisdiction, holding that the previously filed
Wisconsin Bell case barred Heath’s suit under the
first-to-file rule. United States ex rel. Heath v. AT&T,
Inc., et al., 47 F. Supp. 3d 42, 47 (D.D.C. 2014). Spe-
cifically, the district court reasoned that, because
Wisconsin Bell’s relationship to its parent AT&T is
apparent from the face of the Wisconsin Bell Com-
plaint, any federal personnel or agency investigating
Heath’s original allegations “would be aware of the
fact that there are many other state or regional
AT&T operating companies that provide precisely
the same services and are owned and controlled by
the same parent.” Id. Since the E-Rate program op-
erates nationally, the government would logically
“see if there was an organization-wide practice or
procedure outlined by parent AT&T, Inc., and
whether other AT&T operating companies were abid-
ing by the rules.” Id.

11
Analysis
A. The First-to-File Bar

In dismissing Heath’s complaint as jurisdiction-
ally barred by the first-to-file rule, the district court
doubly erred. The first-to-file rule is not jurisdiction-
al and, on the merits, it does not apply to Heath’s
complaint.

We decide de novo whether the statutory first-to-
file limitation on qui tam lawsuits is jurisdictional.
We also review the dismissal of a complaint for fail-
ure to state a claim de novo, treating Heath’s factual
allegations as true and giving him the benefit of all
plausible inferences that can be derived from the
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facts alleged. See Kowal v. MCI Communications
Corp., 16 F.3d 1271, 1276 (D.C. Cir. 1994).

Jurisdiction

The district court is to be forgiven for treating
the first-to-file rule as jurisdictional. That is how
numerous courts of appeals have characterized it.
See, e.g., United States ex rel. Ven-A-Care of the Flor-
ida Keys, Inc. v. Baxter Healthcare Corp., 772 F.3d
932, 936 (1st Cir. 2014); United States ex rel. Carter
v. Halliburton Co., 710 F.3d 171, 181 (4th Cir. 2013).
And last year, this court affirmed a district court’s
jurisdictional dismissal under Federal Rule of Civil
Procedure 12(b)(1) of a complaint under the first-to-
file bar, albeit without specifically addressing
whether the bar is jurisdictional. See United States
ex rel. Shea v. Cellco Partnership, 748 F.3d 338 (D.C.
Cir. 2014), vacated, 83 U.S.L.W. 3116 (June 1,
2015).2

Confronting the jurisdictional question was not
necessary in Shea because the only issue presented
on appeal was whether the district court properly
dismissed the case as barred by the first-to-file rule.
Even if the district court wrongly characterized its
dismissal as jurisdictional, we could sustain that
judgment for failure to state a claim under Rule
12(b)(6). See Shea, 748 F.3d at 345 (Srinivasan, J.,
concurring in part & dissenting in part) (“The court’s
affirmance, however, should not be understood as a
holding that the first-to-file bar is a jurisdictional
limitation.”); see also Morrison v. National Australia

2 See also United States ex rel. Batiste v. SLM Corp., 6569 F.3d
1204, 1208 (D.C. Cir. 2011) (affirming a district court’s jurisdic-
tional dismissal based on the first-to-file bar without specifical-
ly addressing whether the bar is jurisdictional).
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Bank Ltd., 561 U.S. 247, 254 (2010); Sierra Club v.
Jackson, 648 F.3d 848, 854 (D.C. Cir. 2011).

Because this appeal, by contrast, raises issues
under both the first-to-file bar and Federal Rule of
Civil Procedure 9(b)’s heightened pleading require-
ment for fraud and because there is recurring confu-
sion in the district courts, the time has come to re-
solve that jurisdictional question. Indeed, the Su-
preme Court has “endeavored in recent years to
‘bring some discipline’ to the use of the term 9uris-
dictional,” Gonzalez v. Thaler, 132 S. Ct. 641, 648
(2012); see also United States v. Kwai Fun Wong, 135
S. Ct. 1625, 1632 (2015); Sebelius v. Auburn Regional
Medical Ctr., 133 S. Ct. 817, 824 (2013), and we aim
to do the same today.

Truly jurisdictional rules “govern ‘a court’s adju-
dicatory authority,” obligating courts to “consider
sua sponte 1ssues that the parties have disclaimed or
have not presented.” Gonzalez, 132 S. Ct. at 648.
Such objections may be raised “at any point in the
litigation, and a valid objection may lead a court
midway through briefing to dismiss a complaint in
its entirety.” Id. Courts should not lightly attach
such drastic consequences to a procedural require-
ment. Instead, such rules will be held to “cabin a
court’s power only if Congress has ‘clearly state[d] as
much.” Kwai Fun Wong, 135 S. Ct. at 1632 (altera-
tion in original). Absent such a clear statement,
“courts  should treat the  restriction as
nonjurisdictional in character.” Auburn Regional,
133 S. Ct. at 824 (internal quotation marks omitted).

The first-to-file bar provides that, once a qui tam
action has been brought on a claim, “no person other
than the Government may intervene or bring a relat-
ed action based on the facts underlying the pending
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action.” 31 U.S.C. § 3730(b)(5). That language “does
not speak in jurisdictional terms or refer in any way
to the jurisdiction of the district courts.” Arbaugh v.
Y&H Corp., 546 U.S. 500, 515 (2006) (quoting Zipes
v. Trans World Airlines, Inc., 455 U.S. 385, 394
(1982)). The text speaks only to who may bring a pri-
vate action and when; it says nothing about the
court’s “power” to consider claims. Kwai Fun Wong,
135 S. Ct. at 1632.

The statutory structure confirms what the plain
text indicates. When Congress wanted limitations on
False Claims Act suits to operate with jurisdictional
force, it said so explicitly. For example, while the
first-to-file bar appears in a subsection labeled “Ac-
tions by Private Persons,” a neighboring subsection
1s labeled “Certain Actions Barred” and a number of
those provisions are expressly couched in jurisdic-
tional terms. Section 3730(e)(1) directs that “[n]o
court shall have jurisdiction over an action brought
by a former or present member of the armed forces
*** against a member of the armed forces arising
out of such person’s service[.]” 31 U.S.C. § 3730(e)(1)
(emphasis added). Section 3730(e)(2) likewise com-
mands that “[n]o court shall have jurisdiction over an
action brought * * * against a Member of Congress, a
member of the judiciary, or a senior executive branch
official if the action is based on evidence or infor-
mation known to the Government when the action

was brought.” Id. § 3730(e)(2)(A) (emphasis added).

Congress, in other words, knew how to reference
“jurisdiction expressly” in the False Claims Act if
“that [was] its purpose.” But it did not do so in the

3 Equal Employment Opportunity Comm’n v. Lutheran Social
Services, 186 F.3d 959, 962 (D.C. Cir. 1999) (quoting I.A.M. Na-
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first-to-file rule.# Because nothing in the text or
structure of the first-to-file rule suggests, let alone
“clearly state[s],” that the bar is jurisdictional, Kwai
Fun Wong, 135 S. Ct. at 1632, we hold that the first-
to-file rule bears only on whether a qui tam plaintiff
has properly stated a claim.

Application of the First-to-File Rule

Once a suit has been filed under the False
Claims Act, the first-to-file rule prohibits any person,
other than the government, from “bring[ing] a relat-
ed action based on the facts underlying the pending
action.” 31 U.S.C. § 3730(b)(5). A second action is “re-
lated,” within the meaning of the first-to-file bar, if
the claims incorporate “the same material elements
of fraud” as the earlier action, even if the allegations
incorporate additional or somewhat different facts or
information. Hampton, 318 F.3d at 217. Similarity is
assessed by comparing the complaints side-by-side,
and asking whether the later complaint “alleges a
fraudulent scheme the government already would be

tional Pension Fund Benefit Plan C v. Stockton Tri Industries,
727 F.2d 1204, 1208 (D.C. Cir. 1984)); see United States v.
Papagno, 639 F.3d 1093, 1099 (D.C. Cir. 2011) (“As the Su-
preme Court has often stated, when ‘Congress includes particu-
lar language in one section of a statute but omits it in another
section of the same Act, it is generally presumed that Congress
acts intentionally and purposely in the disparate inclusion or
exclusion.”) (quoting Kucana v. Holder, 558 U.S. 233, 249
(2010)).

4 It is noteworthy that, in its most recent False Claims Act
case, the Supreme Court addressed the operation of the first-to-
file bar on decidedly nonjurisdictional terms, raising the issue
after it decided a nonjurisdictional statute of limitations issue.
Moreover, nothing in the Court’s analysis sounded in jurisdic-
tional terms. Kellogg Brown & Root, No. 12-1497, slip op. at 11—
13.
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equipped to 1investigate based on [the first]
[clomplaint.” United States ex rel. Batiste v. SLM
Corp., 659 F.3d 1204, 1209 (D.C. Cir. 2011).

That comparative analysis demonstrates that
Heath’s two complaints target factually distinct
types of frauds. The Wisconsin Bell Complaint alert-
ed the federal government only to a limited scheme
by Wisconsin Bell to defraud the E-Rate program
within Wisconsin. That alleged fraud was accom-
plished, in part, through affirmative misrepresenta-
tions by Wisconsin Bell employees to schools and li-
braries within Wisconsin, in which those employees
openly denied the existence of a state contract with a
lower corresponding price.

In contrast, the AT&T Nationwide Complaint al-
leges a different and more far-reaching scheme to de-
fraud the federal government through service con-
tracts entered into across the Nation, and then to
cover up that fraud. Critically, the alleged fraud was
accomplished not through affirmative misrepresenta-
tions about the lowest corresponding price, but
through institutionalized disregard of the lowest-
corresponding-price  requirement altogether in
AT&T’s employee-training and billing procedures.
According to the AT&T Nationwide Complaint,
AT&T and its subsidiaries deliberately failed to en-
force that lowest-price mandate by refusing to train
or even tell employees about that limitation on
charges, and by failing to incorporate that limitation
into its billing practices. AT&T Nationwide Com-
plaint 9 70-71. As a result, AT&T knowingly or
recklessly caused schools and libraries to overbill the
E-Rate Program. Id. 9 107-109.

Heath further alleges that, in 2009, AT&T recti-
fied its practices to ensure, for the first time, that its
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employees complied with the lowest-corresponding-
price requirement. AT&T Nationwide Complaint
9 76. But even though AT&T knew “the full extent of
its past wrongdoing” and knew it had a clear duty to
tell the government about the overbilling, it did not
do so. Id. 9 79. Instead, the complaint alleges, AT&T
knowingly concealed those violations to avoid having
to reimburse the Universal Service Fund, in violation

of 31 U.S.C. § 3729(a)(1)(G). Id. Y 110.

On 1its face, the Wisconsin Bell complaint disclos-
es nothing more than the rogue actions of individuals
within a single AT&T subsidiary and their specific,
overt misrepresentations. Nothing in the complaint
would have alerted the United States government to
a nationwide scheme centered in AT&T’s corporate
headquarters of mischarging the E-Rate program
and subsequently concealing those overpayments.
Nor, given the affirmative misrepresentations at is-
sue, would the Wisconsin Bell Complaint have point-
ed the federal government to AT&T’s systematic re-
fusal to institutionalize compliance by employees
with the lowest-corresponding-price requirement.

The fraud thus manifested itself in sufficiently
distinct ways in the two cases that the material ele-
ments of the fraud differ. As the Seventh Circuit has
recognized, “to understand whether the suits materi-
ally overlap we must know whether the initial suit[]
alleged frauds by rogue personnel at scattered offices
or instead alleged a scheme orchestrated by * * * na-
tional management.” United States ex rel. Chovanec
v. Apria Healthcare Group, Inc., 606 F.3d 361, 364
(7th Cir. 2010). Because the Wisconsin Bell Com-
plaint alleged only the former, it did not disclose the
nationwide fraud grounded in institutionalized train-
ing and enforcement failures, and compounded by ef-
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forts at concealment, that is the focus of Heath’s lat-
er complaint.

The cases on which AT&T relies presented the
obverse scenario. Shea, Hampton, and Batiste all in-
volved situations where the first complaint alleged a
broad fraudulent scheme orchestrated by a national
or parent company, and the second complaint merely
added additional facts or widened the circle of vic-
tims of the same fraudulent conduct. For example, in
the now-vacated decision in Shea, the relator’s first
complaint alleged that Verizon had engaged in “uni-
form billing practices” that had improperly charged a
number of government agencies. 748 F.3d at 342.
The second complaint alleged the exact same fraudu-
lent scheme, adding only that Verizon’s fraudulent
uniform billing practices also swept in government
contractors. Id. The first-to-file rule barred the se-
cond action because the first complaint had already
put the government on notice of both the nature and
reach of the alleged fraud. Id. (“Presumably, if Veri-
zon’s billing practice was truly uniform, it was so as
to all government contracts, not just [as to those al-
leged in the first complaint].”).

Likewise, in Hampton, the first complaint al-
leged “a corporate-wide problem” in which the parent
company “perpetrated fraud in providing home
health care services through numerous subsidiaries”
in 37 States. 318 F.3d at 218. The first-to-file bar ap-
plied because the second complaint did nothing more
than allege that another subsidiary perpetuated the
same fraud in six more States. Id.; see also Batiste,
659 F.3d at 1209 (first-to-file rule applied when the
first complaint alleged that “corporate policies” per-
petuated a “nationwide scheme attributable not only
to the subsidiary, but also to [the parent company],”
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and the second complaint simply asserted the same
fraudulent practices in another subsidiary).

Those cases stand for the simple proposition that
the greater fraud often includes the lesser. The prob-
lem for AT&T is that the lesser fraud does not, with-
out more, include the greater. The Wisconsin Bell
Complaint did not allege that AT&T encouraged
Wisconsin Bell’s fraud or affirmative misrepresenta-
tions, or even knew anything about them. Nor did
the Wisconsin Bell Complaint suggest that AT&T
and its subsidiaries engaged in “uniform billing prac-
tices” across the United States. Shea, 748 F.3d at
342. There simply is no hint in the Wisconsin Bell
Complaint of a country-wide, institutionalized corpo-
rate practice of disregarding the lowest-price re-
quirement or of a calculated refusal to educate or
train employees.

AT&T emphasizes that E-Rate is a national pro-
gram so that the government “naturally would have
examined the actions of the other operating subsidi-
aries.” AT&T Br. 19. Surely AT&T does not mean
that, every time a handful of individuals within a
single subsidiary engage in fraud, the federal gov-
ernment should presume that the misconduct was
orchestrated, as a matter of corporate policy, from
AT&T’s central headquarters. Without more, one
subsidiary’s infractions do not presumptively symp-
tomize a corporate-pervading problem. A single bro-
ken branch does not mean that the entire tree is dis-
eased.

AT&T 1s, of course, correct that the E-Rate pro-
gram is a national program. So is virtually every law
policed by the federal False Claims Act. To hold, as
AT&T suggests, that the first-to-file bar kicks in eve-
ry time an initial complaint alleges that a subsidiary
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of a national company violated a national law would
erase a broad swath of False Claims Act coverage.
The point of the first-to-file bar is not to allow isolat-
ed misconduct to inoculate large companies against
comprehensive fraud liability. The point, instead, is
to prevent copycat litigation, which tells the govern-
ment nothing it does not already know. Because
Heath’s complaints go after two materially distinct
fraud schemes, the first-to-file bar does not apply.

B. Federal Rule of Civil Procedure 9(b)

AT&T argues that the district court’s judgment
can be affirmed on the alternative ground that
Heath’s complaint failed to plead the alleged fraud
with the particularity that Federal Rule of Civil Pro-
cedure 9(b) requires.5 AT&T raised this argument be-
fore the district court, but the district court did not
reach the issue. Heath, 47 F Supp. 3d at 44 n.2. We,
however, can affirm a judgment on any basis ade-
quately preserved in the record below. Queen v.
Schultz, 747 F.3d 879, 884 (D.C. Cir. 2014); see also
Kaemmerling v. Lappin, 553 F.3d 669, 676 (D.C. Cir.
2008) (compliance with Rule 9(b)’s pleading require-
ment may be independently assessed by the court of
appeals in the first instance).

Rule 9(b) requires Heath to “state with particu-
larity the circumstances constituting fraud[.]” Fed.
R. Civ. P. 9(b). The rule serves to “discourage|] the
initiation of suits brought solely for their nuisance
value, and safeguards potential defendants from
frivolous accusations of moral turpitude.” United

5 “In alleging fraud or mistake, a party must state with partic-
ularity the circumstances constituting fraud or mistake. Malice,
intent, knowledge, and other conditions of a person’s mind may
be alleged generally.” Fed. R. Civ. P. 9(b).
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States ex rel. Williams v. Martin-Baker Aircraft Co.,
Ltd., 389 F.3d 1251, 1256 (D.C. Cir. 2004) (quoting
United States ex rel. Joseph v. Cannon, 642 F.2d
1373, 1385 (D.C. Cir. 1981)). In addition, “because
‘fraud’ encompasses a wide variety of activities,” the
complaint must be particular enough to “guarantee
all defendants sufficient information to allow for
preparation of a response.” Id.

Heath’s AT&T Nationwide Complaint satisfies
Rule 9(b). It sets forth in sufficient detail the time,
place, and manner of AT&T’s scheme to defraud the
Universal Service Fund. From 1997 to 2009, the
complaint alleges, AT&T knowingly failed to enforce
institutional  compliance  with  the lowest-
corresponding-price requirement. AT&T Nationwide
Complaint 99 61-62. That behavior continued even
after the 2004 consent decree obligated AT&T to
standardize billing practices and to train its employ-
ees. Id. 9 64-70. Because AT&T “continued to ig-
nore the Company’s responsibility to offer” the lowest
corresponding price, AT&T’s employees remained ig-
norant of the requirement and consistently over-
charged E-Rate eligible schools and libraries. Id.
9 71. As a result, AT&T “knowingly has caused
school districts and libraries to submit false claims
for payment to [the Universal Service Administrative
Company], knowing that such false claims would be
submitted * * * for reimbursement” from the federal
program. Id. ¥ 108.

To support those allegations, the complaint in-
cludes copies of AT&T’s training materials. AT&T
Nationwide Complaint Exhibit 3, Appendix 150-279.
The complaint also alleges that an audit of AT&T’s
bills to the Detroit public school system revealed
that, between 2005 and 2010, AT&T overbilled the
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E-Rate eligible schools by at least $2.8 million. AT&T
Nationwide Complaint 99 103-104.

In short, Rule 9(b)’s requirements of particularity
as to who (AT&T), what (detailed i1dentification of a
centralized and institutionalized failure to comply
with the lowest-corresponding-price requirement,
which resulted in massive overbilling of a govern-
mental program), where (through nineteen subsidi-
aries and their interactions with E-Rate schools and
libraries across the Country), and when (1997 to
2009) have been satisfied. The complaint thus put
AT&T on fair notice of the fraud of which it is ac-
cused: That, even in the wake of a consent decree
pertaining to pervasive E-Rate problems, AT&T per-
sisted in knowingly or recklessly failing to comply
with the lowest-corresponding-price requirement,
which it knew was a material condition for E-Rate
reimbursement, which caused false claims to be
submitted and their payment later concealed.

AT&T makes three objections to the complaint’s
sufficiency, none of which succeeds. First, AT&T
stresses that the complaint fails to identify specific,
affirmative misrepresentations to the United States
government. More specifically, AT&T notes that
Heath’s complaint relies on the FCC’s Form 473,
which requires AT&T to confirm annually “that the
invoice forms submitted by each service provider are
in compliance with the FCC’s rules[.]” AT&T Na-
tionwide Complaint 9 82. According to AT&T, during
the complaint’s time period, Form 473 did not re-
quire companies to certify compliance with the low-
est-corresponding-price requirement.

While the absence of allegations of affirmative
misrepresentations might underscore a difference be-
tween this case and the Wisconsin case, the argu-



22a

ment does not help AT&T because fraud could be
proven even without explicit certifications of compli-
ant rates. A fraud case can rest on “implied” certifi-
cations if the defendant knowingly “withheld infor-
mation about its noncompliance with material con-
tractual requirements.” United States v. Science Ap-
plications Int’l Corp., 626 F.3d 1257, 1269 (D.C. Cir.
2010).

The AT&T Nationwide Complaint includes suffi-
cient allegations of such implicit certifications. Ac-
cording to Heath, during all relevant periods, the
lowest-corresponding-price requirement “was an ex-
press requirement of the E-Rate program.” AT&T
Nationwide Complaint § 101. Compliance “was a
material condition for reimbursement,” id., and if the
Universal Service Administrative Company had
known about AT&T’s noncompliance, “it would have
deemed all requests for reimbursement for AT&T’s
services ineligible, and would not have issued pay-
ments on invoices submitted by AT&T, or by the
schools and libraries, for E-Rate Program services
provided by AT&T,” id. q 99. Furthermore, Heath al-
leges that AT&T knew that compliance was a mate-

rial and express condition for reimbursement. Id.
9 99-101.

Second, AT&T objects that the complaint fails to
identify the specific actors who made the false
statements or misrepresentations. But unlike cases
in which relators have vaguely alleged that ‘some
managers’ perpetuated fraud, Heath does identify a
specific actor—AT&T itself. See Cook County v. Unit-
ed States ex rel. Chandler, 538 U.S. 119, 125-126
(2003) (“While § 3729 does not define the term ‘per-
son,” * * * [t]here 1s no doubt that the term then ex-
tended to corporations[.]”); c¢f. Williams, 389 F.3d at
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1256. The complaint alleges that AT&T deliberately
omitted E-Rate’s lowest-corresponding-rate require-
ments from its pricing and billing scheme and chose
not to train its employees in E-Rate compliance, leav-
ing its subsidiaries’ employees unaware of the illegal-
ity of their actions.

For a fraud like that, alleging with specificity
how the company itself institutionalized and en-
forced its fraudulent scheme, and how it was mani-
fested in corporate training materials and audit re-
ports, sufficiently identifies who committed the fraud
for the purposes of Rule 9(b). The complaint makes
clear, in other words, that corporate levers were
pulled; identifying precisely who pulled them is not
an inexorable requirement of Rule 9(b) in all cases.
See United States ex rel. Bledsoe v. Community
Health Systems, Inc., 501 F.3d 493, 509 (6th Cir.
2007) (“[W]here the corporation is the defendant in a
[False Claims Act] action, we hold that a relator need
not always allege the specific identity of the natural
persons within the defendant corporation * * *,
[S]uch information is merely relevant to the inquiry
of whether a relator has pled the circumstances con-
stituting fraud with particularity.”).

Third, AT&T argues that the complaint lacks
“representative samples” of the claims that specify
the time, place, and content of the bills. That goes too
far. Rule 9(b) does not inflexibly dictate adherence to
a preordained checklist of “must have” allegations.
See Thayer v. Planned Parenthood of the Heartland,
765 F.3d 914, 918 (8th Cir. 2014) (“Rule 9(b) is con-
text specific and flexible[.]”) (internal quotation
marks omitted); United States ex rel. Grubbs v.
Kanneganti, 565 F.3d 180, 188 (5th Cir. 2009) (“Rule
9(b)’s ultimate meaning is context-specific, and thus
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there is no single construction of Rule 9(b) that ap-
plies in all contexts.”).

Instead, the point of Rule 9(b) is to ensure that
there is sufficient substance to the allegations to
both afford the defendant the opportunity to prepare
a response and to warrant further judicial process.
See Williams, 389 F.3d at 1256. What allegations are
needed to invest the complaint with indicia of relia-
bility, moreover, may depend on the nature of the
fraud alleged and its statutory or common-law
source. See generally Grubbs, 565 F.3d at 188-189.

For example, False Claims Act qui tam com-
plaints, unlike common law or securities fraud
claims, do not require the plaintiff to prove either
that a party relied on a specific representation or
that there has been a monetary injury. Grubbs, 565
F.3d at 189. A person that presented fraudulent
claims that were never actually paid remains civilly
liable. Id. In that context, providing identifying de-
tails about specific payments is less important to put
the defendant on notice. Nor would such details
serve the purpose of the False Claims Act in this con-
text. The federal government itself already has rec-
ords of those payments and thus “rarely if ever needs
a relator’s assistance to identify claims for payment
that have been submitted[.]” See Br. for the United
States as Amicus Curiae at 16, United States ex rel.
Nathan v. Takeda Pharm. N. Am., Inc., 134 S. Ct.
1759 (2014). Instead, in such cases, the greater con-
cern is with the “other information” relators have
“that shows those claims to be false.” Id.

We accordingly join our sister circuits in holding
that the precise details of individual claims are not,
as a categorical rule, an indispensable requirement
of a viable False Claims Act complaint, especially not
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when the relator alleges that the defendant knowing-
ly caused a third party to submit a false claim as
part of a federal regulatory program. See Foglia v.
Renal Ventures Mgmt., LLC, 754 F.3d 153, 156157
(3d Cir. 2014); Ebeid ex rel. United States wv.
Lungwitz, 616 F.3d 993, 998-999 (9th Cir. 2010);
United States ex rel. Lemmon v. Envirocare of Utah,
Inc., 614 F.3d 1163, 1172-1173 (10th Cir. 2010);
United States ex rel. Lusby v. Rolls-Royce Corp., 570
F.3d 849, 854 (7th Cir. 2009); United States ex rel.
Duxbury v. Ortho Biotech Prods., LP, 579 F.3d 13, 29
(1st Cir. 2009); Grubbs, 565 F.3d at 190. The central
question, instead, is whether the complaint alleges
“particular details of a scheme to submit false claims
paired with reliable indicia that lead to a strong in-
ference that claims were actually submitted.”
Grubbs, 565 F.3d at 190.

Heath’s complaint passes that test. He provides
factual specificity concerning the type of fraud, how
1t was implemented, and the training materials used,
all of which is then corroborated by the concrete ex-
ample of the Detroit audit documenting the very type
of overbilling that follows the complaint’s pattern.

AT&T relies on a handful of cases from outside
this circuit to suggest that relators must always
plead specific, representative samples. AT&T Br. 27
(citing United States ex rel. Dunn v. North Mem’l
Health Care, 739 F.3d 417, 418 (8th Cir. 2014); Unit-
ed States ex rel. Nathan v. Takeda Pharm. N Am.,
Inc., 707 F.3d 451, 456-460 (4th Cir. 2013), cert. de-
nied, 134 S. Ct. 1759 (2014); United States ex rel.
SNAPP, Inc. v. Ford Motor Co., 532 F.3d 496, 503
(6th Cir. 2008); United States ex rel. Joshi v. St.
Luke’s Hospital, Inc., 441 F.3d 552, 557 (8th Cir.
2006)). Those circuits, however, do not read their
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precedent as rigidly as AT&T does and, in fact, have
acknowledged the need for some functional flexibility
in reviewing a complaint’s allegations. See, e.g.,
Thayer, 765 F.3d at 918 (“We agree that ‘[s]tating
“with particularity the circumstances constituting
fraud” does not necessarily and always mean stating
the contents of a bill.””) (alteration in original); Na-
than, 707 F.3d at 457 (requiring only “some indicia of
reliability” that a false claim had been presented to
the government); Chesbrough v. Visiting Physicians
Ass’n, 655 F.3d 461, 471 (6th Cir. 2011) (“[W]e do not
foreclose the possibility that this court may apply a
‘relaxed’ version of Rule 9(b) in certain situations[.]”).

Moreover, to require relators to plead repre-
sentative samples of claims actually submitted to the
government would require relators, before discovery,
to prove more than the law requires to be established
at trial. See Lusby, 570 F.3d at 854-855; Grubbs, 565
F.3d at 188-189. To win his case, a relator does not
need to identify “exact dollar amounts, billing num-
bers, or dates to prove to a preponderance that
fraudulent bills were actually submitted.” Grubbs,
565 F.3d at 190. We decline to read Rule 9(b) as re-
quiring more factual proof at the pleading stage than
1s required to win on the merits.6

1A%
Conclusion

The first-to-file rule is a nonjurisdictional proce-
dural bar that does not apply here because the
frauds alleged in Heath’s two cases differ in material

6 AT&T argued below that the public-disclosure bar, 31 U.S.C.
§ 3730(e)(4)(a), also requires dismissal of the complaint. That
argument was not pressed here, and we take no position on it.
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respects. We also hold that the AT&T Nationwide
Complaint complies with the pleading requirements
of Federal Rule of Civil Procedure 9(b). We accord-
ingly reverse the judgment of the district court dis-
missing the complaint and remand for further pro-
ceedings.

So ordered.
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APPENDIX B

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

United States of America,
ex rel. Todd Heath, et al.

Plaintiffs/Relator,

V.

AT&T, Inc., et al.
Defendants.

Case No. 11-cv-1897 (RJL)

MEMORANDUM OPINION
(June 6, 2014) [Dkt. #33]

Plaintiff-relator Todd Heath brings suit under
the qui tam provisions of the False Claims Act, 31
U.S.C. § 3729-3732, on behalf of the United States
government, seventeen states, the District of Colum-
bia, and two cities against AT&T, Inc. and nineteen
wholly-owned subsidiaries (together, the “AT&T de-
fendants”).! Compl. [Dkt. #1]. Heath alleges AT&T,

1 The complaint brings claims on behalf of the following states
and localities: California, Delaware, Florida, Hawaii, Illinois,
Indiana, Massachusetts, Minnesota, Montana, Nevada, New
Jersey, New Mexico, New York, North Carolina, Rhode Island,
Tennessee, Virginia, the District of Columbia, Chicago, and
New York City. The United States, California, Florida, Illinois,
Massachusetts, New York, New dJersey, North Carolina, Ten-
nessee, and the District of Columbia have declined to intervene.
The other named states have not made their position known.
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Inc. and its regional operating companies fraudulent-
ly overbilled school districts and libraries from 1997
through 2009 for telecommunications services pro-
vided as part of the federal E-Rate program. Id.

Defendants move to dismiss the complaint on a
number of grounds. Among them is that this court
lacks jurisdiction to hear the United States False
Claims Act claim because Heath previously had filed
a complaint in the Eastern District of Wisconsin al-
leging the same fraud by AT&T’s Wisconsin operat-
ing company, thereby barring this action under the
Act’s “first-to-file” rule.2 Defs.” Mot. to Dismiss Rela-
tor’'s Compl. 1 [Dkt. #33]. In addition, the AT&T de-
fendants argue that this Court should decline to ex-
ercise pendant jurisdiction over Heath’s state and lo-
cal claims. Id. For the reasons discussed herein, de-
fendants’ motion will be GRANTED.

BACKGROUND

Pursuant to the Telecommunications Act of 1996,
the Federal Communications Commission estab-
lished what is commonly referred to as the Education
Rate, or E-Rate, program to subsidize telecommuni-
cations and internet services provided to needy
schools and libraries. Compl. 991, 46. Eligible
schools and libraries can receive reimbursement

United States ex rel. Heath v. AT&T, Inc., No. 1:11-¢v-1897 at
Dkt. #6-10, 12-14, 25.

2 Defendants also argue that the False Claims Act claim is
barred by the Act’s public disclosure bar and that the Com-
plaint fails to meet the pleading requirements of Federal Rules
of Civil Procedure 8(a), 9(b), and 12(b)(6). Mot. to Dismiss [Dkt.
#33]. Because the claim is barred by the first-to-file rule, I need
not and do not reach the AT&T defendants’ arguments regard-
ing public disclosure and failure to satisfy the pleading re-
quirements.
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from the federal Universal Service Fund for between
20 to 90 percent of the cost of certain services. Id.
947. The program has many requirements, both for
the applying schools or libraries and for the bidding
service providers. Id. Among them is the require-
ment that service providers bidding for a school or li-
brary’s contract bid at no higher than their “lowest
corresponding price” (“LCP”): the lowest price
charged for services to similarly situated customers.
Id.; see 47 C.F.R. §§ 54.500(f), 54.511(b) (2013). An
applicant selects a service provider, enters into a
contract, and submits a request for funding to the
Universal Service Administrative Company, which is
overseen by the FCC. Compl. 91, 47. If the request
1s approved, either the applicant or the service pro-
vider can submit invoices to the USAC for reim-
bursement. Id. 47.

In 2008, Todd Heath brought an action in the
Eastern District of Wisconsin under the qui tam pro-
visions of the False Claims Act, 31 U.S.C. § 3729-
3732, against the AT&T operating company serving
Wisconsin, Wisconsin Bell, Inc. Complaint, United
States ex rel. Heath v. Wisconsin Bell, Inc., No. 2:08-
cv-0876 (E.D. Wis. Oct. 16, 2008) (“Wis. Compl.”).
Heath alleged that Wisconsin Bell entered into E-
Rate contracts with Wisconsin school districts and li-
braries, but charged them rates above the LCP in vi-
olation of program requirements. Id. 928-35. Specif-
ically, he claimed that Wisconsin Bell (which he
called “AT&T” throughout the complaint) had en-
tered into an agreement with the Wisconsin Depart-
ment of Administration to state departments and
agencies at specified rates, but withheld information
about those rates from schools and libraries and
billed most of them at higher rates. Id. 9 31-35. The
complaint was dismissed under the FCA’s public dis-
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closure bar, 31 U.S.C. § 3730(e)(4)(A), which disal-
lows actions based on certain types of publically-
disclosed information. See United States ex rel. Heath
v. Wisconsin Bell, Inc., No. 2:08-cv-00724, 2012 WL
4128020 (E.D. Wis. Sept. 18, 2012). It is currently on
appeal in the Seventh Circuit. See Docket, United
States ex rel. Heath v. Wisconsin Bell, Inc., No. 12-
3383 (7th Cir.).

Despite his lack of success in Wisconsin—or,
more likely, because of it—Heath brought this qui
tam action in 2011. He alleges that AT&T, Inc., and
all of its operating companies (including Wisconsin
Bell) violated the United States False Claims Act
and related state statutes by submitting program
certification and reimbursement forms while failing
to comply with LCP requirements. This practice per-
sisted from the program’s inception in 1997 until
2009, when AT&T, Inc. revamped its E-Rate pro-
gram to include a template for service providers to
use to determine LCP. Compl. §961-62, 76. Heath
recites a history of complaints against and investiga-
tions into AT&T operating companies’ E-Rate pro-
gram compliance in Connecticut, Missouri, and Indi-
ana, as well as Heath’s previous Wisconsin action.
Id. 99 63-75. The complaint points to one example of
alleged overbilling in Detroit, id. §9103-105, but does
not provide any examples of specific instances in oth-
er states.

ANALYSIS

The False Claims Act allows a private individual
to bring a qui tam civil suit on behalf of the govern-
ment. 31 U.S.C. § 3730(b)(1). However, “a relator’s
failure to clear the necessary statutory hurdles de-
prives the court of its power to hear the relator’s
claims.” United States ex rel. Batiste v. SLM Corp.,
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740 F. Supp. 2d 98, 101 (D.D.C. 2010) affd, 659 F.3d
1204 (D.C. Cir. 2011). The plaintiff bears the burden
of establishing the court’s jurisdiction under Federal
Rule of Civil Procedure 12(b)(1), but the court may
consider information outside of the pleadings in mak-
ing its determination. Id.

The statute encourages whistle-blowers by
awarding successful relators with a portion of any
damages recovered. 31 U.S.C. §3730(d); United
States ex rel. Springfield Terminal Ry. v. Quinn, 14
F.3d 645, 651 (D.C. Cir. 1994). At the same time, the
statute restricts would-be plaintiffs from bringing, or
the federal courts from hearing, certain types of
claims that would otherwise fall within the purview
of the statute. See 31 U.S.C. § 3730. Together, these
provisions reflect “congressional efforts to walk a fine
line between encouraging whistle-blowing and dis-
couraging opportunistic behavior.” Springfield, 14
F.3d at 651. Although the AT&T defendants raise
two of these statutory jurisdictional bars in its mo-

tion to dismiss, I need address only one of them here:
the “first-to-file” bar, 31 U.S.C. § 3730(b)(5).

The False Claims Act’s first-to-file bar precludes
successive qui tam actions based on the same allega-
tions of fraud: “When a person brings [a qui tam ac-
tion], no person other than the Government may in-
tervene or bring a related action based on the facts
underlying the pending action.” 31 U.S.C.
§ 3730(b)(5). This restriction must be considered in
the context of the “twin goals of rejecting suits which
the government is capable of pursuing itself, while
promoting those which the government is not
equipped to bring on its own.” Springfield, 14 F.3d at
651; see United States ex rel. Batiste v. SLM Corp.,
659 F.3d 1204, 1208 (D.C. Cir. 2011) (quoting
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Springfield); United States ex rel. Hampton v. Co-
lumbia/HCA Healthcare, 318 F.3d 214, 217 (D.C.
Cir. 2003) (same). Our Circuit has interpreted
§ 3730(b)(5) as barring “any action incorporating the
same material elements of fraud as an action filed
earlier,” Hampton, 318 F.3d at 217, even when the
same relator brings both actions, United States ex
rel. Shea v. Cellco Partnership, No. 12-7133, 2014
WL 1394687 at *4 (D.C. Cir. Apr. 11, 2014). The later
action need not rest on “identical facts” to be dis-
missed, and “mere[] variations” on the fraud de-
scribed in the first-filed complaint do not suffice to
get past the bar. Hampton, 318 F.3d at 218. Instead,
the court looks into whether the first complaint
would have equipped the government to investigate
the fraud alleged in the later complaint. Batiste, 659
F.3d at 1209.

Here, the AT&T defendants argue that this ac-
tion is “related” to Heath’s Wisconsin action because
the Wisconsin action was sufficient to put the gov-
ernment on notice about the fraud alleged here.
Mem. in Support of Mot. to Dismiss 6-11 [Dkt. #33—
2]; Reply Mem. 3-9 [Dkt. #36]. Heath contends that
the defendants and scope of the fraud alleged in this
action differ materially from his previous Wisconsin
action. Opp. to Mot. to Dismiss 10 [Dkt. # 35]. He ar-
gues that because the Wisconsin action did not al-
lude to a broader fraud reaching beyond Wisconsin or
being perpetrated by any non-named corporate enti-
ties, the rule is inapplicable. Id. I disagree.

Whether an action is “related” to a previous ac-
tion under the meaning of § 3730(b)(5) is a case-by-
case inquiry. See United States ex rel. Folliard v.
CDW Tech. Servs., Inc. (“Folliard II"), 722 F. Supp.
2d 37, 39 (D.D.C. 2010) (explaining that “there is no



34a

bright line rule for determining whether differences
between complaints are ‘material™). Much of Heath’s
first-to-file argument focuses on distinguishing other
cases in this Circuit and District on their facts. Opp.
to Mot. to Dismiss 8-10. But previous instances in
which courts have found actions to be related, such
as Hampton, Batiste, and Folliard II, do not define
the universe of such cases. The operative question is
“whether [this] Complaint alleges a fraudulent
scheme the government already would be equipped
to investigate based on the [Wisconsin] Complaint.”
Batiste, 659 F.3d at 1209. Unfortunately for the
plaintiff, it does. How so?

There is no debate that the methodology of the
accused fraud is the same in both actions. Heath ac-
cuses AT&T-subsidiary service providers of failing to
calculate and charge the LCP as required by the E-
Rate program, thereby overbilling eligible schools
and libraries and getting reimbursed by the federal
government for those inflated charges. The instant
complaint does not direct an investigation into a dif-
ferent type of fraud, a different time period, or differ-
ent victims than the original Wisconsin complaint.

The only apparent difference is the identity of
the allegedly fraudulent actors. It is clear that the
mere act of naming different defendants in the later-
filed complaint is not sufficient to survive the bar.
Hampton, 318 F.3d at 218. The different defendants
would have to be actors the government was not
equipped to investigate after the first complaint and
investigation. Here, Heath names only AT&T, Inc.,
and its subsidiaries—all corporate entities closely
associated with Wisconsin Bell and participating in
the same federal program.
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Wisconsin Bell’s relationship to parent AT&T,
Inc. is readily apparent from the face of the Wiscon-
sin complaint. Wis. Compl. 94. The Wisconsin com-
plaint even defines the defendant as “AT&T.” Id.
Furthermore, AT&T is a nationally-known brand
that provides telecommunications services all over
the country. Any federal personnel or agency consid-
ering or investigating Heath’s allegations against
Wisconsin Bell would be aware of the fact that there
are many other state or regional AT&T operating
companies that provide precisely the same services
and are owned and controlled by the same parent.

The Wisconsin complaint also makes clear that
the E-Rate program is a national one. The adminis-
tering agency, the USAC, certainly knew the nature
of its program and the identities of its eligible service
providers. Heath emphasizes that the government
was aware of complaints against other AT&T operat-
ing companies regarding E-Rate program implemen-
tation. Compl. 9963-75. The government certainly
was aware that other AT&T operating companies
were similarly situated to Wisconsin Bell. Upon
learning of allegations that Wisconsin Bell did not
have a practice of charging LCPs, a logical step
would be to see if there was an organization-wide
practice or procedure outlined by parent AT&T, Inc.,
and whether other AT&T operating companies were
abiding by the rules.

There may well be situations in which fraud al-
legations against a single subsidiary would not equip
the government to investigate a broader scheme in-
volving related corporate entities, but this is not one
of them. The nature of the corporate relationship and
the government program at issue mean the govern-
ment here did not need a private individual to allege
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a broader scheme in order for it to identify one.
“[T]he allegations and legal theory of [the Wisconsin
action] would alert the government to the possibility
of a fraudulent scheme that went beyond the specif-
ics of [that action]” and equip it to investigate the
expanded allegations. Cellco Partnership, 2014 WL
1394687 at *3. Thus, the False Claims Act’s first-to-
file rule bars the United States False Claims Act
claim in the instant complaint. The complaint brings
no other federal claims, and I decline to exercise ju-
risdiction over the remaining state and local law
claims.

CONCLUSION

For the foregoing reasons, Defendants’ Motion to
Dismiss Relators Complaint [Dkt. #33] i1s GRANT-
ED, and plaintiff-relator’s claims for relief are DIS-
MISSED. An appropriate order shall accompany this
Memorandum Opinion.

/s/  Richard J. Leon

RICHARD J. LEON
United States District Judge
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APPENDIX C

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

United States of America,
ex rel. Todd Heath, et al.

Plaintiffs/Relator,
V.
AT&T, Inc., et al.
Defendants.

Case No. 11-cv-1897 (RJL)

ORDER

For the reasons set forth in the Memorandum
Opinion entered this date, it is this 6th day of June,

2014, hereby

ORDERED that Defendants’ Motion to Dismiss
Relators Complaint [Dkt. #33] is GRANTED; and it

is further

ORDERED that all of plaintiff-relator's claims

are DISMISSED.

/s/  Richard J. Leon
RICHARD J. LEON

United States District Judge
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APPENDIX D

CASES IN WHICH THE QUESTION PRESENTED
HAS ARISEN: 2002-PRESENT

First Circuit: 4 Cases.

United States ex rel. Duxbury v. Ortho Biotech
Prods., Inc., 579 F.3d 13, 28
(1st Cir. 2009)

United States ex rel. Webb v. Miller Family
Enter., 2014 WL 6611012,
at *10 (D. Me. 2014)

United States ex rel. Worsfold v. Pfizer, Inc.,
2013 WL 6195790, at *5-6 (D. Mass. 2013)

United States ex rel. Drennen v. Fresenius
Med. Care Holdings, Inc., 2012 WL
8667597, at *1-2 (D. Mass. 2012)

Second Circuit: 10 Cases.

United States ex rel. Kestler v. Novartis
Pharm. Corp., 23 F. Supp. 3d 242, 260
(S.D.N.Y. 2014)

United States v. N.Y. Soc’y for Relief of Rup-
tured & Crippled, Maintaining Hosp. for
Special Surgery, 2014 WL 3905742,
at *8 (S.D.N.Y. 2014)

United States ex rel. Bilotta v. Novartis
Pharm. Corp., 50 F. Supp. 3d 497, 518
(S.D.N.Y. 2014)

United States ex rel. Osmose, Inc. v. Chem.
Specialties, Inc., 994 F. Supp. 2d 353, 364
(W.D.N.Y. 2014)
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United States ex rel. Siegel v. Roche Diag.
Corp., 988 F. Supp. 2d 341, 346
(E.D.N.Y. 2013)

United States ex rel. Moore v. Glax-
oSmithKline, LLC, 2013 WL 6085125,
at *3-4 (E.D.N.Y. 2013)

United States ex rel. Mooney v. Americare, Inc.,
2013 WL 1346022, at *4 (E.D.N.Y. 2013)

United States v. Huron Consulting Grp., Inc.,
2011 WL 253259, at *2 (S.D.N.Y. 2011)

United States ex rel. Resnick v. Weill Med.
Coll. Of Cornell Univ., 2010 WL 476707,
at *4-5 (S.D.N.Y. 2010)

United States ex rel. Polansky v. Pfizer, Inc.,
2009 WL 1456582, at *6 (E.D.N.Y. 2009)

Third Circuit: 14 Cases.

United States ex rel. Nevyas v. Allergan, Inc.,
2015 WL 3429381, at *1 n.1 (E.D. Pa. 2015)

United States ex rel. Notorfransesco v. Surgical
Monitoring Ass’n, 2014 WL 4375654,
at *6 (E.D. Pa. 2014)

United States ex rel. Richards v. R&T Inuvs.,

Inc., 29 F. Supp. 3d 553, 564
(W.D. Pa. 2014)

United States ex rel. Bergman v. Abbott Labs.,
995 F. Supp. 2d 357, 370-71 (E.D. Pa. 2014)

United States ex rel. Zwirn v. ADT Sec. Servs.,
Inc., 2014 WL 2932846, at *6 (D.N.J. 2014)

United States v. Medco Health Sys., Inc., 2014
WL 4798637, at *11 (D.N.J. 2014)

United States ex rel. Judd v. Quest Diag., Inc.,
2014 WL 2435659, at *15-16 (D.N.J. 2014)
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United States ex rel. Portilla v. Riverview Post
Acute Care Ctr., 2014 WL 1293882,
at *13 (D.N.J. 2014)

United States ex rel. Ryan v. Endo Pharm.,
Inc., 27 F. Supp. 3d 615, 625
(E.D. Pa. 2014)

Foglia v. Renal Ventures Mgmt., LLC, 2012
WL 4506014, at *4 (D.N.dJ. 2013),
rev'd 754 F.3d 153, 156-57 (3d Cir. 2014)

United States ex rel. Simpson v. Bayer Corp.,
2013 WL 4710587, at *13 (D.N.J. 2013)

United States ex rel. Galmines v. Novartis
Pharm. Corp., 2013 WL 2649704,
at *13 (E.D. Pa. 2013)

United States ex rel. Budike v. PECO Energy,
897 F. Supp. 2d 300, 320 (E.D. Pa. 2012)

United States ex rel. Underwood v. Genetech,
Inc., 720 F. Supp. 2d 671, 676-77
(E.D. Pa. 2010)

Fourth Circuit: 8 Cases.

United States ex rel. Hagood v. Riverside
Healthcare Ass’n, Inc., 2015 WL 1349982,
at *13-14 (E.D. Va. 2015)

Phipps v. Agape Counseling & Therapeutic
Seruvs., Inc., 2015 WL 2452448,
at *5 (E.D. Va. 2015)

United States ex rel. Palmieri v. Alpharma,
Inc., 2014 WL 1168953,
at *9 & n.12 (D. Md. 2014)

United States ex rel. Rector v. Bon Secours
Richmond Health Grp., 2014 WL 1493568,
at *7-8 (E.D. Va. 2014)
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United States ex rel. Weiner v. Ancillary Care
Mgmt., Inc., 2013 WL 1310675,
at *2 (D. Md. 2013)

United States ex rel. McLain v. KBR, Inc.,
2013 WL 710900, at *11 (E.D. Va. 2013)

United States ex rel. Nathan v. Takeda Pharm.
N.A., Inc., 2011 WL 3911095, at *6 (E.D.
Va. 2011), aff'd 707 F.3d 451, 457
(4th Cir. 2013)

United States ex rel. Jones v. Collegiate Fund-
ing Seruvs., Inc., 2010 WL 5572852,
at *14-15 (E.D. Va. 2010)

Fifth Circuit: 12 Cases.

United States ex rel. Grubbs v. Kanneganti,
565 F.3d 180, 186-88 (5th Cir. 2009)

United States ex rel. Kress v. Masonry Sols.
Int’l, Inc., 2015 WL 365835,
at *9 (E.D. La. 2015)

United States ex rel. Parikh v. Citizens Med.
Ctr., 977 F. Supp. 2d 654, 665
(S.D. Tex. 2013)

United States ex rel. Colquitt v. Abbott Labs.,
864 F. Supp. 2d 499, 533 (N.D. Tex. 2012)

United States ex rel. Manuel v. Livingston
Mgmt., Inc., 932 F. Supp. 2d 674, 681-82
(M.D. La. 2012)

United States ex rel. Williams v. C. Martin Co.,
2012 WL 156279, at *3 (E.D. La. 2012)
United States ex rel. King v. Solvay S.A., 823
F. Supp. 3d 472, 490 (S.D. Tex. 2011)
United States ex rel. Bennett v. Medtronic, Inc.,
747 F. Supp. 2d 745, 766-67
(S.D. Tex. 2010)
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United States ex rel. Davis v. Lockheed Martin
Corp., 2010 WL 4607411,
at *7 (N.D. Tex. 2010)

United States ex rel. Dekort v. Integrated Coast
Guard Sys., 705 F. Supp. 2d 519, 544
(N.D. Tex. 2010)

Wagemann v. Doctor’s Hosp. of Sidell, LLC,
2010 WL 3168087, at *3-4 (E.D. La. 2010)

United States ex rel. Branch Consultants, LLC
v. Allstate Ins. Co., 668 F. Supp. 2d 780,
806-07 (E.D. La. 2009)

Sixth Circuit: 12 Cases.

United States ex rel. SNAPP, Inc. v. Ford Mo-
tor Co., 532 F.3d 496, 506 (6th Cir. 2008),
affg 2009 WL 960482 (E.D. Mich. 2009)

United States ex rel. Marlar v. BWXT Y-12,
LLC, 525 F. 3d 439, 447-48 (6th Cir. 2008),
aff’e in part & rev’ing in part 2007 WL
2273921 (E.D. Tenn. 2007)

United States ex rel. Bledsoe v. Cmty. Heath
Sys., Inc., 501 F.3d 493, 505-06
(6th Cir. 2007)

United States ex rel. Ibanez v. Bristol-Myers
Squibb Co., 2015 WL 1439054,
at *3-4 (S.D. Ohio 2015)

United States ex rel. Prather v. Brookdale Sen-
tor Living Cmtys., Inc., 2015 WL 1509211,
at *12-13 (M.D. Tenn. 2015)

Mecfeeters v. Nw. Hosp., LLC, 2015 WL 328212,
at *4-5 (M.D. Tenn. 2015)

United States ex rel. Griffith v. Conn, 2015 WL
4529309, at *13 (E.D. Ky. 2015)
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Hendricks v. Bronson Methodist Hosp., Inc.,
2014 WL 3752917, at *6 (W.D. Mich. 2014)

United States ex rel. Dennis v. Health Mgmt.
Assocs., Inc., 2013 WL 146048,
at *15-16 (M.D. Tenn. 2013)

United States ex rel. Winkler v. BAE Sys., Inc.,
957 F. Supp. 2d 856, 864-65
(E.D. Mich. 2013)

United States ex rel. McNulty v. Reddy Ice
Holdings, Inc., 835 F. Supp. 2d 341, 356-57
(E.D. Mich. 2011)

United States ex rel. Laucirica v. Stryker
Corp., 2010 WL 1798321,
at *6-7 (W.D. Mich. 2010)

Seventh Circuit: 9 Cases.

United States ex rel. Lusby v. Rolls-Royce
Corp., 570 F.3d 849, 854 (7th Cir. 2009),
aff'g in part & rev’ing in part 2008 WL
4247689 (S.D. Ind. 2008)

United States ex rel. McGinnis v. OSF
Healthcare Sys., 2014 WL 2960344,
at *8 (C.D. I1l. 2014)

United States v. Madison Cty. Cmty. Health
Ctr., 2014 WL 4594437,
at *3 (S.D. Ind. 2014)

United States ex rel. Miller v. SSM Health
Care Corp., 2014 WL 2801234,
at *3 (W.D. Wis. 2014)

United States ex rel. Garbe v. Kmart Corp.,
968 F. Supp. 2d 978, 983-84 (S.D. TI1. 2013)



44a

United States ex rel. Sheet Metal Workers Int’l
Ass’n Local Union No. 20 v. Horning Inv.,
LLC, 2013 WL 5503327, at *7-8
(S.D. Ind. 2013)

United States ex rel. Upton v. Family Health
Network, Inc., 900 F. Supp. 2d 821, 832-33
(N.D. I1I. 2012)

United States v. Warden, 2011 WL 6400351,
at *2 (N.D. Ill. 2011)

United States ex rel. Wildhirt v. AARS Forever,
Inc., 2011 WL 1303390,
at *3 (N.D. Ill. 2011)

Eighth Circuit: 12 Cases.

United States ex rel. Dunn v. N. Mem’l Health
Care, 739 F.3d 417, 419 (8th Cir. 2014)

United States ex rel. Joshi v. St. Luke’s Hosp.,
Inc., 441 F.3d 552, 556 (8th Cir. 2006)

Level One Tech., Inc. v. Penske Truck Leasing
Co., 2015 WL 1286960,
at *8 (E.D. Mo. 2015)

United States ex rel. Ellis v. City of Minneap-
olis, 2014 WL 3928524,
at *11-12 (D. Minn. 2014)

Malone v. Kanter, 2014 WL 2858246,
at *5 (D. Neb. 2014)

United States ex rel. Schell v. Bluebird Media
LLC, 2013 WL 3288005,
at *7-8 (W.D. Mo. 2013)

United States ex rel. Miller v. Weston Educ.,
Inc., 2012 WL 6190307,
at *12-13 (W.D. Mo. 2012)

United States ex rel. Vigil v. Nelnet, Inc., 2010
WL 9473333, at *5-6 (D. Neb. 2010)
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United States ex rel. Cox v. Gen. Dynamics
Armament & Tech. Prods., Inc., 2010 WL
2218614, at *10 (D. Neb. 2010)

Unterschuetz v. In Home Personal Care, Inc.,
2008 WL 4572512, at *4 (D. Minn. 2008)

Goughnour v. REM Minn., Inc., 2007 WL
4179354, at*3-4 (D. Minn. 2007)

Powell v. AHEPA Nat. Housing Corp., 2007
WL 4163426, at *3 (S.D. Towa 2007)

Ninth Circuit: 9 Cases.

Ebeid ex rel. United States v. Lungwitz,
616 F.3d 993, 998-99 (9th Cir. 2010)

United States ex rel. Brown v. Celgene Corp.,
2014 WL 3605896, at *9 (C.D. Cal. 2014)

United States ex rel. Modglin v. DJO Global,
Inc., 48 F. Supp. 3d 1362, 1406-07
(C.D. Cal. 2014)

United States ex rel. Casady v. Am. Int’l Grp.,
Inc., 2014 WL 1286552,
at *8 (S.D. Cal. 2014)

Driscoll v. Todd Spencer M.D. Med. Grp., Inc.,
2013 WL 6243858, at *6 (E.D. Cal. 2013)

Maa v. Ostroff, 2013 WL 1703377,
at *20 (N.D. Cal. 2013)

United States v. Grp. Health Co-op., 2010 WL
3584444, at *1-2 (W.D. Wash. 2010)

United States ex rel. UNITE HERE v. Cintas
Corp., 2008 WL 1767039,
at *9 (N.D. Cal. 2008)

Cty. of Santa Clara v. Astra U.S., Inc., 428 F.
Supp. 2d 1029, 1037 (N.D. Cal. 2006)
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Tenth Circuit: 4 Cases.

United States ex rel. Lemmon v. Envirocare of
Utah, Inc., 614 F.3d 1163, 1172-73
(10th Cir. 2010)

United States ex rel. Sikkenga v. Regence
BlueCross BlueShield of Utah,
472 F.3d 702, 727 (10th Cir. 2006)

United States ex rel. Minge v. TECT Aerospace,
Inc., 2010 WL 10962025, at *10-11
(D. Kan. 2010)

United States ex rel. Wynne v. Blue Cross Blue
Shield of Kan., Inc., 2006 WL 3923493,
at *2-3 (D. Kan. 2006).

Eleventh Circuit: 12 Cases.

Klusmeier v. Bell Constructors, Inc.,
469 F. App’x 718, 721 (11th Cir. 2012)
Corsello v. Lincare, Inc., 428 F.3d 1008, 1012-
13 (11th Cir. 2005), aff'g sub nom. United

States ex rel. Corsillo v. Lincare, Inc.,
2003 WL 25714876 (N.D. Ga. 2003).

United States ex rel. Clausen v. Lab. Corp. of
Am., Inc., 290 F.3d 1301, 1311
(11th Cir. 2002)

Britton v. Lincare, Inc., 2015 WL 1487134,
at *4 (S.D. Ala. 2015)

Rutledge v. Aveda, 2015 WL 2238786,
at *11-12 (S.D. Ala. 2015)

Wellington v. Chugach Fed. Sols., Inc., 2014
WL 3734097, at *8 (N.D. Ala. 2014)

United States v. SouthernCare, Inc., 2014 WL
4829279, at *12 (S.D. Ga. 2014)
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United States v. All Children’s Health Sys.,
Inc., 2013 WL 1651811,
at *2-3 (M.D. Fla. 2013)

United States ex rel. Saldivar v. Fresenuis
Med. Care Holdings, Inc., 972 F. Supp. 2d
1317, 1312-13 (N.D. Ga. 2013)

United States ex rel. Nichols v. Omni H.C.,
Inc., 2008 WL 906426, at *7
(M.D. Ga. 2008)

United States ex rel. Bane v. Breathe Easy
Pulmonary Seruvs., Inc., 2007 WL 4885468,
at *5 (M.D. Fla. 2007)

United States ex rel. Feingold v. Palmetto Gov'’t
Benefits Adm’rs, 477 F. Supp. 2d 1187,
1193-97 (S.D. Fla. 2007)

D.C. Circuit: 4 Cases.
United States ex rel. Heath v. AT&T, Inc.,
791 F.3d 112, 125-26 (D.C. Cir. 2015)

United States ex rel. Digital Healthcare, Inc. v.
Affiliated Computer Servs., Inc.,
778 F. Supp. 2d 37, 53 (D.D.C. 2011)

United States ex rel. Brown v. Aramark Corp.,
591 F. Supp. 2d 68, 74 (D.D.C. 2008)

Martin v. Arc of D.C., 541 F. Supp. 2d 77, 83
(D.D.C. 2008)



