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STATEMENT OF JURISDICTION

Amazon.com, Inc. is the common parent of an affiliated group of
U.S. corporations (Amazon-US) that filed consolidated federal income
tax returns for 2005-2006. On November 9, 2012, the IRS issued a
notice of deficiency to Amazon-US for those years. (ER252A.) See
I.R.C. § 6212(a). On December 28, 2012, within 90 days of that notice,
Amazon-US timely filed a petition for redetermination in the United
States Tax Court. (ER832.) See I.LR.C. § 6213(a). The Tax Court had
jurisdiction under Section 6213(a). See I.R.C. § 7442.

The Tax Court entered a decision on July 5, 2017. (ER208.) That
decision constituted a final judgment, disposing of all claims of all
parties. See I.LR.C. § 7459(a). On September 29, 2017, within 90 days
after entry of the decision, the Commissioner timely filed a notice of
appeal with the Tax Court. (ER210.) See I.R.C. § 7483. This Court has
jurisdiction under I.R.C. § 7482(a)(1).

STATEMENT OF THE ISSUE

This case concerns a U.S. taxpayer that developed highly
profitable intangibles and then made them available to a newly created

foreign affiliate pursuant to a cost-sharing arrangement for the

16402087.1
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development of future intangibles. Although the U.S. taxpayer
controlled the foreign affiliate, the affiliate’s income was not subject to
U.S. tax. Section 482 of the Internal Revenue Code and its
implementing regulations require the foreign affiliate to pay the U.S.
taxpayer an arm’s-length amount for the use of the existing intangibles.
The question presented is:

Whether the Tax Court wrongly concluded that the method
utilized by the Commissioner to determine an arm’s-length price for the
use of the intangibles at issue violates Section 482’s implementing

regulations.

APPLICABLE STATUTES AND REGULATIONS

The applicable statutes and regulations are included in this brief’s

addendum.

STATEMENT OF THE CASE
A. Procedural overview

This case involves a multinational company that priced
intercompany transactions in a manner that did not clearly reflect its
income subject to U.S. taxation. Section 482 of the Internal Revenue

Code 1s designed to prevent such behavior and grants the Commissioner

16402087.1
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broad discretion to reallocate income among related parties by
determining the arm’s-length price for intercompany transactions.

The IRS utilized Section 482 to determine substantial deficiencies
in Amazon-US’s federal income tax for 2005 and 2006. The deficiencies
stem from a cost-sharing arrangement for the development of future
intangibles between Amazon-US and a newly formed foreign subsidiary
(Amazon-LUX) that was intended to be a “qualified cost sharing
arrangement” under Treasury’s cost-sharing regulations. In entering
into the arrangement, Amazon-US provided Amazon-LUX access to its
entire panoply of pre-existing intangible assets. To comply with the
regulations, Amazon-LUX was required to pay an arm’s-length amount
for the use of those pre-existing intangibles (buy-in payment). The IRS
determined that Amazon-US’s calculation of the buy-in payment, with a
present value of $217 million, understated Amazon-LUX’s buy-in
obligation by over $2.7 billion.!

Amazon-US filed a petition in the Tax Court challenging the
deficiencies. After a trial, the court concluded that neither party had

determined an arm’s-length price for the buy-in payment. The court

1 See p. 25 n.7, infra. All dollar figures are approximations.
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determined that the Commissioner’s proposed method for computing
the buy-in payment was unreasonable because it included items that (in
the court’s view) were outside the scope of the regulations’ buy-in
requirement. After making adjustments to Amazon-US’s method, the
court entered a decision reflecting an increased buy-in payment of $779
million. The Commissioner has appealed.

B. Regulatory overview
1. Transfer pricing

U.S. corporations operating through related enterprises, including
affiliated foreign corporations, have long attempted to manipulate their
Intra-group transactions in order to avoid U.S. tax. For example, a U.S.
corporation might allow its foreign subsidiary to operate a business
overseas by using valuable intangibles created by the U.S. corporation
without charging the foreign subsidiary an arm’s-length price for those
intangibles. If the use of the intangibles was worth $4 billion, but the
U.S. corporation allowed the foreign subsidiary to use them for free, the
U.S. corporation’s income subject to U.S. taxation would be understated

by $4 billion, a clear distortion of income.

16402087.1
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To combat such abuse, Congress — for almost 100 years — has
given the IRS the “broad authority” to evaluate the pricing of
transactions between related parties (Op/ER67), and to allocate certain
tax items (including gross income) between or among the parties “if [it]
determines that such . . . allocation is necessary in order to prevent
evasion of taxes or clearly to reflect the income of any such” entities.
I.R.C. § 482. Under regulations implementing Section 482, the taxable
income of related parties is determined as if they had conducted their
affairs in the manner of unrelated parties “dealing at arm’s length.”

§ 1.482-1(b)(1).2 Specifically, a related-party transaction “meets the
arm’s length standard if the results of the transaction are consistent
with the results that would have been realized if uncontrolled taxpayers
had engaged in the same transaction under the same circumstances.”
Id. Using the example above, if the U.S. corporation had made its
valuable intangibles available to an unrelated party, it would have

charged that party $4 billion for such use. Section 482 allows the IRS

2 All “§” references not prefaced by “I.LR.C.” are to the Treasury
Regulations (26 C.F.R.) in effect during the tax years at issue (2005-
2006).
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to place the related taxpayers on par with unrelated parties and
allocate $4 billion of income to the U.S. corporation.

Any transfer of property (or the use of property) between related
parties must be accompanied by arm’s-length consideration. The
regulations divide property into two discrete categories — tangible
property and intangible property. §§ 1.482-3 and 1.482-4. There i1s no
category of property that can be transferred for free or for less than an
arm’s-length amount. As the regulations emphasize, the “standard to
be applied in every case is that of a taxpayer dealing at arm’s length
with an uncontrolled taxpayer.” § 1.482-1(b)(1).

This case involves intangible property. The regulations broadly
define intangibles to include any asset that “has substantial value
independent of the services of any individual” and “derives its value not
from its physical attributes but from its intellectual content or other
intangibles properties.” § 1.482-4(b)(6). The regulations list 28
examples of intangibles — such as patents, systems, and procedures —

but make clear that intangibles are not limited to the items specifically

16402087.1



Case: 17-72922, 03/30/2018, ID: 10818687, DktEntry: 21, Page 16 of 143
7.

listed but also include “[o]ther” assets that similarly derive their value
from their “intangible properties.”s § 1.482-4(b)(1)-(6).
2. Valuing intangibles

Ensuring that multinationals pay an arm’s-length amount for
intangibles they create in the United States (often with substantial tax
benefits) and then transfer to foreign affiliates is an ongoing problem
for tax enforcement. For many years, the arm’s-length price for
intangible transfers was determined almost exclusively by reference to
actual transfers between unrelated parties purportedly involving “the
same or similar intangible property under the same or similar
circumstances.” 33 Fed. Reg. 5848, 5853 (1968). By the mid-1980s,
however, Congress had become concerned that this approach (which
depended on identifying comparable transactions) was undervaluing
intangible transfers. Joint Committee on Tax’n, Gen’l Explanation of

the Tax Reform Act of 1986, JCS-10-87, at 1014-1016 (1987).

3 Congress recently codified a similar definition out of concern
that the Tax Court has not identified and valued all intangibles
transferred between related parties. See Tax Cuts and Jobs Act of
2017, Pub. L. 115-97, § 14221(a)(2); H.R. Rep. No. 115-466, at 661 &
n.1552 (2017) (Conf. Rep.).
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In particular, and as relevant to this case, Congress was
concerned about U.S. taxpayers “transferring relatively high profit
intangibles” to foreign affiliates operating “in a low tax jurisdiction”
without requiring the foreign affiliate to pay the U.S. taxpayer a price
that was “commensurate with the income attributable to the
intangible.” H.R. Rep. No. 99-426, at 423, 425 (1985). To remedy this
problem, and prevent U.S.-created intangibles from migrating to foreign
affiliates for less than an arm’s-length amount, Congress added the
following sentence to Section 482 in 1986:

In the case of any transfer (or license) of intangible property

(within the meaning of section 936(h)(3)(B)), the income with

respect to such transfer or license shall be commensurate
with the income attributable to the intangible.

Tax Reform Act of 1986, P.L. 99-514, § 1231(e)(1) (codified at I.R.C.

§ 482). The stated “objective” of the 1986 amendment — known as the
commensurate-with-income requirement — was to ensure “that the
division of income between related parties reasonably reflect the
relative economic activity undertaken by each.” H.R. Rep. No. 99-841,
at I1-637 (1986) (Conf. Rep.). Congress also directed Treasury to
evaluate its transfer-pricing regulations and consider “whether [they]

could be modified in any respect.” Id. at 11-638.
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In response, Treasury overhauled its Section 482 regulations,
promulgating final transfer-pricing regulations in 1994 (§§ 1.482-1
through 1.482-6, 1.482-8) and final cost-sharing regulations in 1995
(§ 1.482-7), which are the regulations at issue here. To prevent
taxpayers from undervaluing intangibles, the 1994 regulations
heightened the comparability standards for reliance on purportedly
comparable transactions between unrelated parties, referred to as the
comparable-uncontrolled-transaction (CUT) method, § 1.482-4(c). The
1994 regulations also provided alternative methods that, in many
instances, could more reliably provide an arm’s-length price for unique
intangible transfers, including (as relevant to this case) “unspecified
methods” described in § 1.482-4(d). The regulations require that the
“best method” — the method providing the most reliable arm’s-length
result — be utilized. § 1.482-1(c).

Unlike the CUT method, an unspecified method does not depend
on identifying a comparable uncontrolled transaction, which may not
exist for any particular intangible or bundle of intangibles. To the
contrary, the regulation addressing unspecified methods contemplates

that such a method should take into account the economic benefits the
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transferor could have realized had it not transferred the intangible at
all. See § 1.482-4(d)(1). This approach reflects the “principle that
uncontrolled taxpayers evaluate the terms of a transaction by
considering the realistic alternatives to that transaction and only enter
into a particular transaction if none of the alternatives is preferable to
it.” Id. For example, if the U.S. owner of an intangible could have
reasonably expected to receive $4 billion (net present value) in future
cash flows had it exploited the intangible itself in a foreign market,
then i1t would not have licensed that intangible to an uncontrolled party
for anything less than $4 billion, which would represent the minimum
arm’s-length consideration (net present value) for its license of the
intangible to a foreign subsidiary.

3. Qualified-cost-sharing arrangements

The transfer of intangibles in this case arose in the context of a
cost-sharing arrangement. Under a qualified-cost-sharing
arrangement, related parties (typically a U.S. parent and its foreign
subsidiary) agree to share intangible-development costs in proportion to
their shares of reasonably anticipated benefits from exploiting any

resulting intangible assets in their assigned areas (e.g., North America
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for the U.S. parent; Europe for the foreign subsidiary). See § 1.482-
7A(a)(1).4# Such arrangements provide taxpayers transfer-pricing
certainty because new intangibles need not be valued as they are
developed by the parent and licensed to the subsidiary; rather, all cost-
sharing participants are considered co-owners of the new intangibles.
Because the U.S. parent typically incurs the lion’s share of the costs, the
foreign subsidiary ends up making a cost-sharing payment to the U.S.
parent each year, which increases the U.S. parent’s taxable income.
Intangible-development activities that are cost-shared on a going-
forward basis typically do not start from scratch; rather, such activities
usually benefit from, and build upon, the U.S. parent’s existing
intangibles. Attempts by cost-sharing participants to utilize these
“head-start” pre-existing intangibles without paying arm’s-length

consideration has been an ongoing challenge for tax enforcement.

4 The cost-sharing regulations at issue in this case (the 1995
regulations) were revised by Treasury in 2009 (temporary regulations)
and 2011 (final regulations) to provide more detailed guidance
regarding cost-sharing arrangements. See 74 Fed. Reg. 340 (2009); 76
Fed. Reg. 80082 (2011). In 2009, the version of the 1995 regulations
applicable to the years at issue here (2005-2006) was redesignated as
§ 1.482-7TA. Hereafter, we refer to the 1995 regulations by their
redesignation (§ 1.482-7A).
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Congress highlighted that problem in 1986 when it amended Section
482 to combat multinationals’ abuses regarding intangible-property
transfers. H.R. Rep. No. 99-841, at II-638. As Congress explained, if
“one party [to a cost-sharing arrangement] is actually contributing
funds toward research and development at a significantly earlier point
in time than the other, or is otherwise effectively putting its funds at
risk to a greater extent than the other, it would be expected that an
appropriate return would be required to such party to reflect its
investment.” Id.

Treasury addressed Congress’s concern when it promulgated the
1995 regulations by enacting an explicit buy-in requirement for pre-
existing intangibles made available for use in cost-sharing
arrangements. Pursuant to these regulations, a foreign subsidiary
must pay an “arm’s length charge” for the intangibles that its U.S.
parent “made available” in the cost-sharing arrangement “for purposes
of research in the intangible development area.” § 1.482-7A(g)(2). To
determine the amount of that buy-in payment, the 1995 regulations
incorporate by reference the definition of intangibles (§ 1.482-4(b)) and

the methods for valuing intangibles (§§ 1.482-4 through 1.482-6)
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provided in the 1994 regulations. § 1.482-7A(a)(2), (g). The buy-in
payment also must satisfy the general rules applicable to all transfer
pricing (§ 1.482-1), in particular the arm’s-length standard. § 1.482-
7TA(g)(1) (cross-referencing § 1.482-1).

A buy-in payment is required for pre-existing intangibles used in
the development of subsequent intangibles, even if the pre-existing
intangibles are not formally transferred to the foreign affiliate. If the
U.S. parent “makes” intangible property “available” for use in
subsequent development, it “will be treated as having transferred”
those intangibles, and the foreign subsidiary “must make a buy-in
payment” as consideration for the use thereof. § 1.482-7A(g)(1), (2).
The buy-in payment can be made in the form of a lump-sum payment,
installment payments, or royalties, so long as it results in an “arm’s
length charge.” § 1.482-7A(g)(2)&(7).

C. Amazon

Amazon.com and its U.S. and foreign subsidiaries (collectively
Amazon) operate the world’s leading online retail business. (ER409.)
Amazon began operations in the United States in 1995 and expanded

into Europe in 1998. (Op/ER10-13.) During the tax years at issue

16402087.1



Case: 17-72922, 03/30/2018, ID: 10818687, DktEntry: 21, Page 23 of 143
-14-

(2005-2006), Amazon’s European operations (European Business) were
Iimited to the UK, Germany, and France. (Op/ER13.)

From 1999-2005, Amazon-US was the inventory owner and seller
of record with respect to Amazon’s European Business, which rendered
the associated profits/losses reportable on Amazon-US’s U.S. income tax
return. (Op/ER16-17.) Amazon subsidiaries organized in the UK,
Germany, and France (collectively the European Subsidiaries) provided
support services to Amazon-US in connection with its European
Business. (Op/ER16-17; ER959-961.)

By 2004, Amazon’s European Business accounted for one third of
1ts worldwide revenues, with 23-30% annual growth expected from
2005-2011. (ER395, 413.) The key to this expected success was the
bundle of intangibles that Amazon-US created during the first decade of
its existence. (Op/ER18; ER255-258, 321-329, 657.) Those intangibles
included licensable items such as technology and trademarks and —
importantly — items traditionally considered inseparable from the
business itself such as corporate culture and workforce-in-place.
Perhaps the most valuable item in this latter category was Amazon-

US’s culture of continuous innovation. (Op/ER24, 29.) This corporate

16402087.1



Case: 17-72922, 03/30/2018, ID: 10818687, DktEntry: 21, Page 24 of 143
15-

culture, which set Amazon apart from other companies, fell under the
rubric of what the parties referred to as “growth options.” (ER684-687,
700-714, 749-752, 782.) To develop its bundle of intangibles, Amazon-
US spent almost $1.5 billion during its first decade (1995-2004).
(ER334.)

D. Amazon’s IP Migration Project

In the early 2000s, Amazon decided to restructure the ownership
of its European Business by transferring it from Amazon-US to a group
of newly formed Luxembourg subsidiaries (collectively Amazon-LUX).
(Op/ER20-26; ER219, 225-251.) The restructuring was described as the
“IP Migration Project” (later renamed Project Goldcrest) because all of
the intangibles that Amazon-US had created to operate the business
were transferred, or made available, to Amazon-LUX. (ER669-670, 863-
928.)

Because Amazon-US generally was not subject to U.S. federal
income tax on foreign income earned by its foreign affiliates (unless that
income is repatriated to Amazon-US as a dividend), Amazon expected to
significantly lower its worldwide corporate income tax by transferring

1ts European Business to Amazon-LUX. (Op/ER20; ER330-332, 664-
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666.) Amazon projected that, by implementing the IP Migration
Project, it would avoid more than $1 billion in U.S. tax during 2005-
2010 alone, with more tax savings expected in subsequent years.
(ER656-660, 929-938, 942-943.) In addition, by utilizing a holding
company structure with respect to Amazon-LUX — pursuant to which
Amazon-US would license the intangibles to the Luxembourg holding
company, which would then sub-license the intangibles to the
Luxembourg operating company beneath it — Amazon expected to avoid
Luxembourg taxation on most of Amazon-LUX’s income. (ER252B-
252K, 654-655, 661-662, 957-958.) Before implementing the IP
Migration Project, Amazon worked out a deal with the Luxembourg
taxing authorities whereby they agreed that the royalty payable by the
operating company to the holding company would be an amount
sufficient to “soak up” almost all of the operating company’s income that
would otherwise be subject to Luxembourg tax. (Id.) Because the
holding company — although treated as a corporation for U.S. tax
purposes and therefore not subject to U.S. tax — was treated as a
partnership with U.S. partners for Luxembourg tax purposes, the

royalty it received from the operating company would not be subject to
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Luxembourg tax. (ER223, 252B-252E, 330-332, 642-657, 661-663, 957-
958.)

Amazon implemented the IP Migration Project through a series of
integrated transactions in 2005-2006. (Op/ER22; ER219, 225-251, 863-
928.)

e In January 2005, Amazon-US entered into a Cost-Sharing
Agreement with Amazon-LUX. (ER259-282.) Through that
arrangement, Amazon-LUX would benefit from the full
panoply of pre-existing intangibles that Amazon-US brought
to bear on the development of subsequent intangibles.
(ER684-686, 704-705.) In exchange for its future cost-
sharing payments (and a buy-in payment with respect to the
pre-existing intangibles), Amazon-LUX obtained the right to
exploit any resulting intangible assets in Europe.

e At the same time, Amazon-US and Amazon-LUX entered
into a License Agreement whereby Amazon-US licensed its
existing technology-related intangibles to Amazon-LUX.

(ER283-295.) In exchange, Amazon-LUX agreed to pay $226
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million for the use of these intangibles in seven annual
installments beginning in 2005. (ER220-222.)

e In July 2005, Amazon-US and Amazon-LUX entered into an
Assignment Agreement whereby Amazon-US assigned to
Amazon-LUX customer data and certain marketing
intangibles (including trademarks, website content, and
domain names) relating to the European Business. (ER296-
320.) In exchange, Amazon-LUX agreed to pay $28 million
for these intangibles in six annual installments beginning in
2006. (ER221-222.)

e In February 2006, Amazon.com transferred the stock of the
European Subsidiaries to Amazon-LUX in exchange for
consideration worth $196 million. (Op/ER25.) After the
transfer, the European Subsidiaries provided Amazon-LUX
the same support services in connection with the European
Business that they previously had provided Amazon-US.
(Op/ER17, 26.)

e In April-May 2006, Amazon-US effected the transfer of the

remaining assets related to its European Business (including
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the inventory) to Amazon-LUX in exchange for consideration
worth $200 million. (Op/ER25-26; ER253.)
e At the same time, the European Subsidiaries assigned to
Amazon-LUX certain marketing intangibles that they owned
(the “European Portfolio”) for $5 million. (Op/ER26, 154;
ER609-612.)
E. Amazon-LUX’s buy-in payment
Amazon intended the Cost-Sharing Agreement to be a “qualified
cost sharing agreement” within the meaning of § 1.482-7A(a)(1).
(ER259.) If it qualified, Amazon-LUX would be able to obtain partial
ownership of intangibles subsequently developed by Amazon-US in
exchange for paying its share of subsequently incurred intangible-
development costs. (Op/ER23.) To qualify for this arrangement,
however, Amazon-LUX was required to pay Amazon-US for its pre-
existing intangibles made available for developing the subsequent
intangibles (a payment that would increase Amazon-US’s income for tax
purposes). (Op/ER69 (citing § 1.482-7A(g)); ER640-641.)
To compute the buy-in payment, Amazon-US relied on a transfer-

pricing study performed by Deloitte LLP. (Op/ER51-52; ER641.)

16402087.1



Case: 17-72922, 03/30/2018, ID: 10818687, DktEntry: 21, Page 29 of 143
-20-

Deloitte concluded that an income-based unspecified method
contemplated in § 1.482-4(d) was the most reliable measure of an arm’s-
length price for the intangibles. (Op/ER52; ER683.) Applying that
method, Deloitte first computed Amazon-LUX’s expected profit for
2005-2011, relying on Amazon-US’s profit projections for the European
Business, and then allocated a portion of that profit to the pre-existing
intangibles. (Op/ER53.) Deloitte limited its profit analysis to 2005-
2011 because it assumed that the pre-existing intangibles would
contribute to Amazon-LUX’s profits for only 7 years. (Op/ER7, 53;
ER356-370, 746-748.) Deloitte concluded that the pre-existing
intangibles were worth $217 million, a buy-in amount representing the
present value of the installment payments due from Amazon-LUX
under the License Agreement ($226 million) and Assignment
Agreement ($28 million). (Op/ER53; ER222.)

The Commissioner rejected Amazon-US’s buy-in calculation,
determining that it grossly undervalued the bundle of intangibles that
Amazon-US made available to Amazon-LUX in conjunction with the
parties’ cost-sharing arrangement. (Op/ER7.) Amazon-US then sought

review of that determination in the Tax Court.
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F. Tax Court proceedings

During the Tax Court proceedings, the parties disputed which of
the regulatory methods for valuing intangibles provided for in § 1.482-4
was the best method for determining an arm’s-length price for the
bundle of intangibles that Amazon-US made available to Amazon-LUX:
an income-based unspecified method (as the Commissioner argued) or
the CUT method (as Amazon-US argued).5 That dispute was
predicated, in significant part, on the parties’ interpretation of the
regulatory definition of intangibles set out in § 1.482-4(b) and
incorporated by reference in § 1.482-7A(a)(2).

1. The Commissioner’s transfer-pricing method
(DCF)

The Commissioner determined that an unspecified method — the
discounted-cash-flow method (DCF) — was the best method for valuing
the bundle of intangibles that Amazon-US made available to the cost-
sharing arrangement. (ER373-374, 453-456.)

The DCF is commonly used by economists and businesses

(including Amazon itself) to value intangibles, and is based on the

5 In the Tax Court proceedings, Amazon-US abandoned Deloitte’s
income-based unspecified method.
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principle that an asset’s current value is equal to the present value of
the net cash flows that it is expected to generate in the future. (ER456,
542-543, 772-777, 955-956.) Because future cash flows are subject to
risk, the DCF discounts the estimated future cash flows to a present
value using a discount rate that reflects not only the time value of
money, but also the riskiness of the assets — the higher the risk, the
higher the discount rate, and the lower the present value. (ER380-381,
772.) The appropriate discount rate 1s the rate of return that market
participants would require for similar investments, that is, their cost of
capital. (ER560, 695-700.) As long as one has access to reliable
projections of expected future cash flows and the associated cost of
capital, the DCF is viewed as an accurate estimate of value. (ER544.)
In this case, the Commissioner’s expert (Frisch) had access to Amazon’s
own revenue projections for the European Business, as well as
Amazon’s weighted average cost of capital. (ER468-473, 718-720.) The
goal was to establish the expected cash flows of the European Business
and then determine the portion thereof attributable to Amazon-US’s

pre-existing intangibles.
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Frisch began by projecting Amazon-LUX’s cash flows for 20 years
(2005-2024) and calculating a terminal value® to account for subsequent
cash flows. (ER718-719, 953.) For 2005-2011, Frisch utilized Amazon
management’s projections that the European Business would
experience 23-30% annual growth; for 2012-2024, he assumed only 3.8%
annual growth. (ER374-378, 721-722.)

Frisch made several adjustments to the European Business’s
projected cash flows to isolate the cash flows attributable to Amazon-
US’s pre-existing intangibles. First, he subtracted Amazon-LUX’s
contributions to the business, including its tangible assets, its projected
cost-sharing payments to Amazon-US, and the contributions of the
European Subsidiaries (which, after the restructuring, were owned by
Amazon-LUX). (ER468-469, 724-725, 735-736.) He then applied an
18% discount rate to the remaining net cash flows to compute the

present value of the pre-existing intangibles. (ER473-474.) Frisch

6 Economists and businesses use terminal-value calculations in
conjunction with the DCF where one or more of the assets to be valued
has an indefinite useful life. (ER358-360, 671-672, 707, 718-719.)
Although Frisch identified Amazon-US’s trademarks and domain names
as assets with indefinite useful lives (ER358, 443), the same principle
applies to enterprise-related intangibles that retain value as long as the
business is a going concern.
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explained that, after adjusting the cash flows to account for Amazon-
LUX’s contributions, the remaining projected cash flows are necessarily
attributable to Amazon-US’s pre-existing intangibles. (ER457-465, 474-
475.)

Frisch’s largest adjustment related to the cost-sharing payments
that management projected Amazon-LUX would make in the future.
(ER708.) This adjustment was designed to ensure that Amazon-LUX
did not pay twice for the subsequently developed intangibles (that is,
once through the cost-sharing payments and once through the buy-in
payment). (ER725-727, 730.) The adjustment had the effect (for
purposes of computing the buy-in payment) of giving Amazon-LUX a
projected 18% return on its projected cost-sharing payments. (ER708.)
The projected 18% return was the market rate of return that an
unrelated party would have expected to earn on its cost-sharing
payments had it entered into a cost-sharing arrangement with Amazon-
US under the same circumstances as those presented here. (ER380-
381, 573-578, 723, 737-740.) But, as Frisch emphasized, his DCF did

not cap Amazon-LUX’s returns at 18%; under his model, any actual
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returns that exceeded projected returns would redound entirely to
Amazon-LUX’s benefit. (ER740-744, 759-763.)

Frisch concluded that an unrelated party in Amazon-LUX’s
position would have been willing to make a buy-in payment of $2.9
billion.” (ER381-384, 953.) The bulk of that amount ($2.6 billion) was
the value that the pre-existing intangibles added to the European
Business during the first 20 years; the remaining $300 million was
their terminal value. (ER953.)

The Commissioner argued that Frisch’s DCF analysis was
supported by the realistic-alternatives principle set forth in the
transfer-pricing regulations, §§ 1.482-1(f)(2)(i1), 1.482-4(d)(1). As Frisch
explained, $2.9 billion was the present value of the cash flows that
Amazon-US would have expected its pre-existing intangibles to

generate in the European Business over time had it opted for its

7 Frisch calculated a range of values for the pre-existing
intangibles ($2.9-$3.4 billion), depending on the amount of projected
cost-sharing payments included in the computation. (ER381-383, 731-
734, 953.) The parties agree that if the projected cost-sharing payments
as calculated by another expert (Higinbotham) were used in Frisch’s
DCF analysis, the resulting buy-in payment would be $2.9 billion.
(Op/ER88 n.22; ER953.) Because the Tax Court endorsed
Higinbotham’s calculation (with minor adjustments) (Op/ER178-185),
we utilize Frisch’s $2.9 billion figure.
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realistic alternative of not entering into the cost-sharing arrangement
and continuing to operate the European Business as it had before.
(ER363-370, 433, 953.)

Amazon-US argued that the Commissioner’s DCF method was
foreclosed as a matter of law because it “includes in the buy-in
substantial value attributable to residual values that are not
compensable.” (ER801.) In particular, Amazon-US argued that
“erowth options” are “non-compensable” intangibles under § 1.482-4(b).
(ER796, 801-803.) Amazon-US’s expert (Cornell) acknowledged that
“Amazon’s significant growth options (i.e., its unique business
attributes and expectancies)” (ER340-341) were immensely valuable
intangibles that parties dealing at arm’s length would have paid for
(ER685-686). He nevertheless opined that Frisch’s DCF valuation was
not the best method because — based on instructions from Amazon-US’s
counsel (ER688-690) — he understood that growth options “were not
subject to a buy-in payment” under the regulations (ER340-341) but

could instead be transferred “for free” (ER693).8

8 In the Tax Court, the Commissioner argued that Frisch’s DCF
valuation was conservative because it did not include the value of the
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2.  Amazon-US’s transfer-pricing method (CUT)

Amazon-US argued that the best method for valuing the specific
Iintangibles that it agreed were compensable — technology intangibles,
marketing intangibles, and customer information — was the CUT
method. (Op/ER89.) The CUT method determines an arm’s-length
price for a controlled transaction by reference to the price in a
comparable uncontrolled transaction. § 1.482-4(c)(1). The experts were
unable to locate a comparable transaction that involved the full bundle
of intangibles. (ER691-692, 753-754, 771.) Instead, they determined a
buy-in price for the website technology, marketing intangibles, and
European customer information as if they had been transferred
separately. (Op/ER89-90.) Amazon-US’s CUT analysis resulted in a
buy-in payment of $350 million. (ER798.)

The Commissioner’s experts applied an alternative CUT method
(in support of his primary DCF method) to value the same discrete set
of intangibles and concluded that Amazon-US’s CUT analysis grossly

undervalued those intangibles. (Op/ER90-173.) In particular, the

growth options. (ER805-806.) The Tax Court disagreed. On appeal, we
accept the court’s finding that Frisch’s valuation includes the value of
Amazon-US’s substantial pre-existing growth options. (Op/ER82.)
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Commissioner argued that Amazon-US’s analysis incorrectly limited
the value of the three sets of intangibles on the basis of their purported
useful lives and decay rates. (ER807, 816-817.) That limitation, the
Commissioner contended, disregarded the role that the pre-existing
intangibles played in the development of future intangibles — a
significant value-driver that (in the Commissioner’s view) was part of
§ 1.482-7A(g)’s buy-in requirement. (ER572-578, 783-785.)

3. Tax Court’s opinion

The Tax Court determined that neither party’s transfer-pricing
analysis was reasonable. (Op/ER89-90.) The court first addressed the
Commissioner’s DCF method. (Op/ER73-88.) It accepted Frisch’s
primary inputs, finding (i) that the 18% discount rate utilized by Frisch
was “appropriate” (Op/ER126), and (i1) that Frisch’s projections that the
“revenue, expenses, and operating income of the European business
would grow at 3.8% per year” after 2011 was “conservative and
reasonable” (Op/ER74 & n.15). The court nevertheless agreed with
Amazon-US that the Commissioner’s DCF method was foreclosed by the

regulations. (Op/ER88 & n.22.) The court identified two legal reasons
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why (in its view) the Commissioner had abused his discretion in using
the DCF method to calculate the buy-in payment.

First, the Tax Court found that the DCF’s “enterprise valuation of
a business includes many items of value that are not ‘intangibles’ as
defined [in § 1.482-4(b)]. These include workforce in place, going
concern value, goodwill, and what trial witnesses described as ‘growth
options’ and corporate ‘resources’ or ‘opportunities.” (Op/ER79.) The
court determined that such “residual business assets” do “not constitute
‘pre-existing intangible property under the cost-sharing regulations in
effect during 2005-2006.” (Op/ER82.) The court did not address
whether a company entering into a cost-sharing arrangement with an
unrelated party would make these “items of value” available to the
other party without any charge. (Op/ER73-88.)

Second, the Tax Court determined that the DCF method
“Improperly aggregates pre-existing intangibles (which are subject to
the buy-in payment) and subsequently developed intangibles (which are
not)” by calculating the value of the pre-existing intangibles by
reference (in part) to future cash flows associated with subsequently

developed intangibles. (Op/ER82.) The court rejected the
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Commissioner’s argument that this approach was necessitated by

§ 1.482-7A(g2)(2), which requires arm’s-length consideration for the use
of pre-existing intangibles “for purposes of research in the intangible
development area.” (Op/ER87-88.) The court also rejected the
Commissioner’s reliance on the realistic-alternatives principle, holding
that his analysis conflicted with the regulations. (Op/ER83-84.)

The Tax Court next addressed the CUT method. The court agreed
with Amazon-US that it was the best method because it was limited to
the three categories of intangibles that the court determined were
compensable under the regulations. (Op/ER89-90.) The court, however,
rejected both parties’ CUT analyses. (Op/ER89-173.) The court’s CUT
analysis resulted in a buy-in payment of $779 million.® (ER217.)

SUMMARY OF ARGUMENT

This case involves a multinational company (Amazon) that shifted

a substantial amount of its income from its U.S. consolidated group

9 The Tax Court also addressed the parties’ disputes regarding
(1) whether Amazon-US or the European Subsidiaries owned (and
therefore transferred to Amazon-LUX) the European Portfolio of
marketing intangibles, and (i1) the scope of Amazon-US’s intangible-
development costs that were subject to reimbursement by Amazon-LUX
under the cost-sharing arrangement. See Op/ER148-153, 173-185. The
Government has not appealed these 1ssues.
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(Amazon-US) to its foreign affiliate (Amazon-LUX) in a manner that did
not clearly reflect Amazon-US’s true income. That income-shifting
resulted from an artificially low buy-in payment that Amazon-US
charged for the extraordinarily valuable pre-existing intangibles it
made available to Amazon-LUX in conjunction with a cost-sharing
arrangement.

Section 482 and its implementing regulations require that
participants in a cost-sharing arrangement pay arm’s-length
consideration for the use of pre-existing intangibles that other
participants make available to the arrangement. Applying those
regulations, the Commissioner determined that the best method to
calculate the mandatory arm’s-length charge was the discounted-cash-
flow (DCF) method, a method commonly used to value intangibles. It
further determined that Amazon-US had undervalued its pre-existing
intangibles by $2.7 billion. The Tax Court disagreed, holding that the
Commissioner’s DCF method violates the relevant Treasury regulations
because it (1) includes intangibles that were not (in the court’s view)

compensable under those regulations and (i1) values the pre-existing
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intangibles in part by reference to future cash flows associated with
subsequently developed intangibles.

1. The Tax Court erred as a matter of law in failing to require
Amazon-LUX to compensate Amazon-US for the valuable growth
options and other residual-business assets it made available to the cost-
sharing arrangement. The Treasury regulations broadly define
intangibles and do not exclude residual-business assets from the scope
of the buy-in requirement. The court’s narrow interpretation of the
regulations is supported by neither their language nor their history.
Moreover, that interpretation would allow U.S. corporations to provide
access to intangibles worth billions of dollars to offshore affiliates for
free, even though it is undisputed that parties dealing at arm’s length
would have required payment. Because this interpretation would
“stultify” Section 482’s “purpose” — which is “to ensure that taxpayers
clearly reflect income attributable to controlled transactions,” § 1.482-
1(a)(1) — it should be rejected. Xilinx, Inc. v. Commissioner, 598 F.3d
1191, 1195-1196 (9th Cir. 2010).

2. The Tax Court further erred as a matter of law in holding that

the regulations prohibit the Commissioner from determining the arm’s-
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length buy-in payment by reference (in part) to projected cash flows
associated with future intangibles the parties anticipate will result from
the cost-sharing arrangement. The court’s holding in that regard fails
to acknowledge that Amazon-US’s pre-existing intangibles — as well as
the parties’ intangible-development expenditures — contributed to the
development of new intangibles under the arrangement. And Treasury
regulations require that arm’s-length consideration be paid for that
contribution to value. The court’s contrary determination — that such
value could be transferred for free — runs counter to the raison d’étre of
Section 482 and the regulations thereunder.

3. Because the Commissioner’s DCF method accounts for the full
value of all the pre-existing intangibles — as defined in § 1.482-4(b) —
that Amazon-US made available to the cost-sharing arrangement, he
could not have abused his discretion in selecting that method to
determine the arm’s-length buy-in payment. Moreover, the Tax Court’s
CUT analysis necessarily is unreasonable because it indisputably did
not include the value of Amazon-US’s residual-business intangibles.

This Court should therefore vacate the Tax Court’s decision and remand
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the case for a proper application of the Commissioner’s DCF method to

the facts of this case.

ARGUMENT

The Tax Court wrongly concluded that the method
utilized by the Commissioner to determine an arm’s-
length price for the intangibles at issue violates
Section 482’s implementing regulations

Standard of review

This case concerns whether Section 482 and the related
regulations require Amazon-LUX to compensate Amazon-US (i) for all
of the valuable intangibles Amazon-US made available to the parties’
cost-sharing arrangement, including those that may not be separable
from the business itself (“residual-business assets”), and (i1) for the full
value of the use of those intangibles in conjunction with that
arrangement. Those issues raise legal questions, which are reviewed
“de novo.” DHL Corp. v. Commissioner, 285 F.3d 1210, 1216 (9th Cir.
2002). The Commissioner raised these issues during the Tax Court
proceedings. E.g., ER808-830.

A. Introduction

“Section 482 gives the Commissioner broad discretion to place

controlled taxpayers in the same position as uncontrolled taxpayers
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dealing at arms-length.” Peck v. Commissioner, 752 F.2d 469, 472 (9th
Cir. 1985). The Commissioner’s broad discretion is particularly
1mportant in the context of U.S.-based multinational companies, given
their ability to erode the U.S. tax base by transferring or licensing
income-producing property to foreign affiliates operating in low-tax
jurisdictions through pricing that does not reflect an arm’s-length
result. See Jane Gravelle, Tax Havens: International Tax Avoidance &
Evasion, Cong. Research Serv. No. R40623 at 1 (2015) (estimating U.S.
revenue loss from “corporate profit shifting” as $10-90 billion per year).
The problem is most acute with regard to intangibles, the valuation of
which is easily manipulated by taxpayers. Id. at 12; see Franklin Foer,
World Without Mind: The Existential Threat of Big Tech 196-197 (2017)
(observing how in “Project Goldcrest,” Amazon “drastically understated
the value of the assets it shifted to Luxembourg”); Harry Davies,
Revealed: How Project Goldcrest Helped Amazon Avoid Huge Sums in
Tax, Guardian, Feb. 18, 2016 (observing how “technology giants
minimise their tax bills by shifting valuable — but difficult to value —
intellectual property into offshore havens”); Simon Marks, Amazon.:

How the World’s Largest Retailer Keeps Tax Collectors at Bay,
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Newsweek, July 13, 2016 (describing how Amazon “undervalue[d]” the
intangibles transferred in “Project Goldcrest” for U.S.-tax purposes and,
at the same time, “inflated” their value for Luxembourg-tax purposes in
order to avoid tax in both jurisdictions); ER330-332, 642-663, 929-938,
957-958.

As detailed above, since 1986, Congress and Treasury have taken
steps to prevent such manipulations. See Statement of the Case § B.
The regulations at issue in this appeal — the 1994 (§§ 1.482-1, 1.482-4)
and 1995 (§ 1.482-7A) transfer-pricing regulations — implement
Congress’s reform initiative.

The Tax Court’s decision thwarts these remedial efforts. The
court’s rejection of the Commissioner’s DCF method, and its reliance on
the CUT method to value only part of the bundle of intangibles that
Amazon-US made available to Amazon-LUX in conjunction with the
cost-sharing arrangement, violate the 1994 and 1995 regulations.
Those regulations require Amazon-LUX to compensate Amazon-US
(1) for all pre-existing intangibles made available to Amazon-LUX,

including Amazon-US’s growth options, see, below, § C, and (i1) for the
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full value of the use of those pre-existing intangibles in the context of
the cost-sharing arrangement, see, below, § D.

In reaching a contrary conclusion, the Tax Court not only
misinterpreted the regulations, but also failed to construe them in light
of their “purpose,” in contradiction to binding precedent. Xilinx, 598
F.3d at 1195-1196. The purpose of the Section 482 regulations is “to
ensure that taxpayers clearly reflect income attributable to controlled
transactions.” § 1.482-1(a)(1). Although Amazon-US took the position
that the regulations permitted it to provide its foreign subsidiary free
access to valuable intangibles (ER693), parties dealing at arm’s length
generally do not transfer valuable property for free. See Likins-Foster
Honolulu Corp. v. Commissioner, 840 F.2d 642, 647 (9th Cir. 1988)
(holding that “unrelated parties dealing at arm’s length would not
customarily loan large sums without interest”). In this case, the record
establishes that a company dealing at arm’s length would have required
compensation for the full value of the pre-existing intangibles, including

residual-business assets. See, below, § B.
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B. Itis undisputed that a company dealing at arm’s
length would have required compensation for all of
the intangibles Amazon-US made available to the cost-

sharing arrangement, including residual-business
assets

We begin with the foundational principle that applies in every
transfer-pricing case: if a company dealing at arm’s length would have
charged for the full value of the intangibles Amazon-US made available
to the cost-sharing arrangement, then Amazon-LUX is required to pay
that amount as well.10 The Tax Court was not free to disregard this
principle; it is mandatory and applies “in every case.” Xilinx, 598 F.3d
at 1196 (quoting § 1.482-1(b)(1)).

Both parties’ experts agreed that an uncontrolled party would pay

for access to Amazon-US’s valuable residual-business assets, including

10 We use the phrase “dealing at arm’s length” in the regulatory
sense of “the results that would have been realized if uncontrolled
taxpayers had engaged in the same transaction under the same
circumstances.” § 1.482-1(b)(1) (emphasis added). In Altera v.
Commissioner (9th Cir. Nos. 16-70496, 16-70497), the Government has
taken the position that Treasury had the authority to preemptively
make that (ultimately) hypothetical determination by regulation in the
limited context of cost-sharing, i.e., by conditioning arm’s-length status
on the sharing of all R&D-related costs in proportion to reasonably
anticipated benefits. See § 1.482-7A(a)(3). As explained in our Altera
briefs, that position is entirely consistent with the articulation of the
arm’s-length standard in § 1.482-1(b)(1) (and therefore with our
discussion of the arm’s-length standard in this brief).
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its significant growth options resulting from its culture of relentless
innovation. (ER340, 578-581, 684-686, 700-703, 780-781.) As Amazon-
US’s expert (Cornell) acknowledged, parties dealing at arm’s length
“[d]efinitely” pay for “growth options” (ER686) because “[n]Jo company is
going to give away something of value without compensation” (ER703).
He explained that he excluded them from his valuation analysis only
because he was informed by Amazon-US’s counsel that the regulations
permitted Amazon-US to provide Amazon-LLUX access to them “for
free.” (ER693.) He conceded that if growth options were compensable
intangibles under the regulations, it would “change the legal conclusion
in this case.” (ER716.)

Indeed, Cornell agreed that if “all” of the valuable intangibles
were compensable, he would compute their value exactly as Frisch did —
he would “value the entire business and take out the tangibles.”
(ER716-717.) But, because Frisch’s valuation “includes substantial
value attributable to Amazon-US’s significant growth options (i.e., its
unique business attributes and expectancies)” that Cornell understood

from Amazon-US’s counsel could be transferred “for free” and “were not
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subject to a buy-in payment under the applicable tax regulations”
(ER340, 693), his ultimate analysis diverged from Frisch’s valuation.

As demonstrated below, neither the 1994 nor the 1995 transfer-
pricing regulations exempt any specific intangible from the scope of
Section 482. If a company entering into the same transaction under the
same circumstances with an unrelated party would have included the
value of a particular intangible in the buy-in payment, then — by
definition — the buy-in payment here would have to include the value of
that intangible in order to achieve an arm’s-length result. Any other
interpretation of the regulations would “stultify [their] purpose” and
should be rejected. Xilinx, 598 F.3d at 1196.

C. The Tax Court’s determination that Amazon-LUX

need not compensate Amazon-US for all of the pre-

existing intangibles, including residual-business
assets, is wrong as a matter of law

As noted above, the Tax Court failed to address whether a
company dealing at arm’s length would have required compensation for
Amazon-US’s valuable residual-business assets, including its growth
options. Instead, the court simply concluded that the buy-in payment
need not provide such compensation because (in its view) such assets

“were not compensable ‘intangibles’ to begin with” under the 1994
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regulations. (Op/ER78-79.) That conclusion conflicts with § 1.482-4(b)’s
broad definition of intangibles, other aspects of the regulatory scheme
(including § 1.482-1’s arm’s-length standard), and the regulation’s
history.

1. The Tax Court’s determination that residual-
business assets like growth options are not
compensable intangibles conflicts with a plain
reading of § 1.482-4(b)

The Tax Court’s interpretation of “intangibles” conflicts with the
plain language of § 1.482-4(b). See DHL, 285 F.3d at 1221 (reversing
Tax Court determination that conflicted with the “plain language” of
the Section 482 regulations). Section 1.482-4(b) broadly defines
intangibles and reads in its entirety as follows:

(b) Definition of intangible. For purposes of section 482, an
intangible is an asset that comprises any of the following
1items and has substantial value independent of the services
of any individual —

(1) Patents, inventions, formulae, processes, designs,
patterns, or know-how;

(2) Copyrights and literary, musical, or artistic
compositions;

(3) Trademarks, trade names, or brand names;

(4) Franchises, licenses, or contracts;
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(5) Methods, programs, systems, procedures, campaigns,

surveys, studies, forecasts, estimates, customer lists, or
technical data; and

(6) Other similar items. For purposes of section 482, an

1tem 1s considered similar to those listed in paragraph (b)(1)

through (5) of this section if it derives its value not from its

physical attributes but from its intellectual content or other
intangible properties.

By its terms, § 1.482-4(b) does not exclude any particular asset.
Rather, an asset fits within § 1.482-4(b)’s definition of intangible if it
(1) “has substantial value independent of the services of any individual”
and (11) comprises any of the items in the regulation’s six described
categories. The sixth category — the “similar items” category —is a
catch-all provision that includes any asset that “derives its value” from
“Intangible properties” rather than “physical attributes.” § 1.482-
4(b)(6). Thus, under the plain language of the regulation, growth
options are “intangibles” for purposes of § 1.482-4(b) (and thus for
purposes of § 1.482-7A(g)’s buy-in requirement) if they derive their
value from intangible, rather than physical, attributes, and have
substantial value independent of the services of any individual.

Growth options satisfy both components of the regulatory

definition of intangible. First, growth options — a concededly valuable
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asset (Op/ER79) — derive their value from intangible, rather than
physical, attributes. Amazon-US’s expert (Cornell) described the
intangible (but valuable) nature of growth options as primarily
attributable to Amazon-US’s culture of innovation:

I see [growth options] as being embedded in the what I call
“the culture” of the company. It’s people and how they
interrelate, and do you have a mechanism by which creative
1deas can bubble up and be utilized or are you held down by
a bureaucracy that doesn’t allow creativity to flourish?

... [T]he corporate culture is so important. It’s not just
throwing money at something, it’s having an organization in
place that promotes and makes possible creative innovation.
That in itself is such a valuable asset in my mind.

. [W]hat really seems to set the Apples and the Amazons
apart is that they have developed these unique innovative
cultures that keep churning out new products. ...

(ER704-705, 715.) Growth options, he concluded, are “rooted in the

culture of the firm” and are “not totally separate” from Amazon-US’s

other intangibles. (ER712.)

Second, growth options’ substantial value is independent of the

services of any individual. (ER686-688, 712-713.) As indicated above,

they are “part of the culture of Amazon to be able to have creative ideas

bubble up in their organization and actually use them.” (ER713.) The
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value of that innovative culture is independent of the services of any
one Amazon-US employee, and is interrelated with all of Amazon-US’s
pre-existing intangibles, including its “systems” and business
“processes.” (ER498, 575, 684-686, 780-781.)

We recognize that the Tax Court held to the contrary, asserting
(without explanation) that residual-business assets (including growth
options) “do not derive their value from their ‘intellectual content or
other intangible properties.” (Op/ER80.) But that bald assertion is
clearly wrong, given that growth options and other residual-business
assets — which indisputably are not tangible assets — could only derive
their value from their intangible properties. Indeed, Amazon-US’s own
expert acknowledged that a “broad definition of intangibles” would
include “growth options.” (ER338.)

Similarly misconceived is the Tax Court’s rationale that residual-
business assets (including growth options) are not compensable
because, unlike items specifically listed in § 1.482-4(b), they “cannot be
bought and sold independently; they are an inseparable component of
an enterprise’s residual business value.” (Op/ER79-80.) The

regulations, however, do not limit intangibles to those that can be
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“bought and sold independently.” That a valuable item cannot be
bought and sold independently does not mean that it cannot be
transferred as part of a bundle of intangibles or made available to a
cost-sharing arrangement. The court’s re-writing of the regulation to
include such a limitation was legal error. See DHL, 285 F.3d at 1221.

Moreover, the Tax Court failed to appreciate the significant
overlap between growth options and the specifically identified
intangibles listed in § 1.482-4(b)(1)-(5). As the experts explained,
growth options are created by pre-existing intangibles such as “systems
and processes” and “everything that makes the business valuable”
(ER686-687) and, as such, are “attached to the ownership of existing”
intangibles (ER778-779, 782). Such “systems” and “processes” are
intangibles specifically listed in § 1.482-4(b)(1) and (5). Section 1.482-
4(b) defines intangibles to include property that “comprises” any of the
specifically listed intangibles, which growth options — comprising, in
part, Amazon-US’s systems and processes (ER498, 686) — indisputably
do.

Given that growth options fit comfortably within the scope of

§ 1.482-4(b)(6), and comprise intangibles specifically listed in § 1.482-
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4(b)(1)-(5), the Tax Court erred as a matter of law in concluding that
Amazon-US could provide Amazon-LUX access to its valuable growth
options in connection with the cost-sharing arrangement “for free.”
(ER693.)

2. The Tax Court’s interpretation of § 1.482-4(b)

conflicts with the overall transfer-pricing
regulatory scheme

Consideration of the overall regulatory scheme further supports
an interpretation of § 1.482-4(b) that encompasses residual-business
assets like growth options.

a. Section 1.482-7A

Section 1.482-4(b) must be read in conjunction with the cost-
sharing regulations (§ 1.482-7A) that incorporate it by cross-reference.
Section 1.482-7A does not exclude any item of intangible property from
the buy-in requirement. To the contrary, the explicit “buy-in”
requirement encompasses any intangible “made available” to the
arrangement, § 1.482-7A(g)(2), and was added to the cost-sharing
regulations to implement Congress’s mandate that participants in the

arrangement pay for such items. H.R. Rep. No. 99-841, at 1I-638.

16402087.1



Case: 17-72922, 03/30/2018, ID: 10818687, DktEntry: 21, Page 56 of 143
47-

The language of § 1.482-7A(g) also precludes the Tax Court’s
grafting an “independently transferrable” requirement onto § 1.482-
4(b)’s definition of intangible (Op/ER79-80). In this regard, § 1.482-
7TA(g)(1) expressly provides that a party that “makes” intangible
property “available to” a qualified-cost-sharing arrangement is “treated
as having transferred” an interest in that property to the other
participants in the arrangement. § 1.482-7A(g)(1). Thus, while it is
true that residual-business assets generally cannot be transferred
independently from the business enterprise with which they are
associated, § 1.482-7A(g)(1) mandates that such assets be paid for even
if they are made “available” to the cost-sharing participants without
actually being transferred to them; the transfer is deemed to have
occurred. The Tax Court’s re-writing of § 1.482-4(b) cannot be squared
with the express language of the cost-sharing regulations.

b. Section 1.482-1’s arm’s-length standard

Second, and most fundamentally, § 1.482-4(b) must be read in
conjunction with § 1.482-1’s arm’s-length standard. Pursuant to that
standard, if unrelated parties entering into the same transaction under

the same circumstances would have accounted for intangibles like
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growth options, then related parties must do so as well. That is the
raison d’étre of Section 482 and its implementing regulations. The
regulations emphasize that the arm’s-length standard applies in “every
case.” § 1.482-1(b)(1). Nothing in § 1.482-4(b) modifies or overrides this
basic principle of transfer pricing.

This Court has held that the transfer-pricing regulations must be
interpreted according to their “purpose,” which is “to ensure that
taxpayers clearly reflect income attributable to controlled transactions.”
§ 1.482-1(a)(1); see Xilinx, 598 F.3d at 1195-1196. Any interpretation of
a transfer-pricing regulation that is inconsistent with the arm’s-length
standard must be rejected, as this Court has emphasized: the
“regulations are not to be construed to stultify th[eir] purpose.” Id. at
1196.11 By allowing Amazon-US to provide Amazon-LUX access to a
valuable subset of its intangibles “for free” (ER693) when it is

undisputed that a company entering into the same transaction under

11 In relying on Xilinx, we do not suggest that the plain language
of § 1.482-4(b) excludes residual-business assets and that such
regulation must nonetheless give way to § 1.482-1(b)(1). Rather, we
contend that the plain language of § 1.482-4(b) includes residual-
business assets, but that if there is any doubt in that regard, then such
doubt should be resolved in favor of inclusion based on the dominant
purpose of § 1.482-1(b)(1).
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the same circumstances with an unrelated party would have required
compensation, the Tax Court’s narrowing interpretation of § 1.482-4(b)
stultifies the regulations’ purpose.

Ignoring this binding precedent, the Tax Court lost sight of the
bigger picture. Under Section 482, anything of value that is made
available between related parties must be paid for — nothing gets
transferred for free (absent a regulatory safe harbor, of which there are
none for buy-in payments). Taxpayers should not be permitted to
conjure loopholes that simply do not exist. If § 1.482-4(b) were never
promulgated, or was withdrawn tomorrow, that would not — and could
not — imply that controlled taxpayers could transfer valuable assets “for
free,” whether defined as intangibles or otherwise.

3. The Tax Court’s interpretation of § 1.482-4(b)’s

definition of “intangibles” is not supported by
the regulatory history

The Tax Court concluded that its narrow interpretation of § 1.482-
4(b) was “supported by the regulations’ history.” (Op/ER80 n.18.) That
1s incorrect. The regulatory history supports the broadest definition of
intangible property. To demonstrate the error in the court’s conclusion,

we provide some context for the 1994 regulations at issue here.
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Section 482 itself originally did not define intangibles (by cross-
reference or otherwise). The original Treasury regulations issued
pursuant to Section 482 likewise did not define intangibles. Indeed,
these regulations provided little guidance beyond the requirement that
the “arm’s length” standard be applied “in every case.” 27 Fed. Reg.
3595, 3598 (1962). Under that governing standard, if a company
entering into the same transaction under the same circumstances with
an unrelated party would have paid for something of value — whether it
be tangible, intangible, or in the form of services — then that company
must pay for it as well in the related-party transaction.12

Specific guidance for applying the arm’s-length standard to
distinct transactions, such as transfers of money (loans), services,
tangible property, and intangible property, was promulgated in 1968.
33 Fed. Reg. 5848. Pursuant to those regulations, a controlled party
that “made available in any manner” any “intangible property” to

another controlled party must receive “arm’s length consideration” for

12 The original Treasury Regulations issued pursuant to Section
482’s precursor (section 45 of the Revenue Act of 1934) are substantially
the same as the 1962 regulations, and do not define (or even mention)
intangibles. Treasury Regulations No. 86 at 122-124 (1935). There
were no substantive revisions to the regulations from 1935 to 1962.
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such property. Id. at 5852. The regulations broadly defined intangible
property by reference to 27 specific types of intangible property (such as
patents, brand names, methods, and programs) and “other similar
items.” Id. at 5854. The regulations did not limit the scope of “other
similar items,” so long as such “items have substantial value
independent of the services of individual persons.” Id. Importantly, no
specific type of intangible was carved out from the regulations’
requirement for arm’s-length consideration.

Congress has long understood Treasury’s definition of intangibles
to be inclusive. In 1982, Congress adopted Treasury’s definition of
intangibles from the 1968 regulations when it amended Section 936
(which provides tax credits for corporations operating in Puerto Rico) to
add a provision that addressed the tax treatment of intangible-property
income (Section 936(h)). Tax Equity & Fiscal Responsibility Act of
1982, P.L. 97-248, § 213(a)(2). As enacted in 1982, Section 936(h) listed
28 specific types of intangible property!3 and a catch-all provision for

“any similar item, which has substantial value independent of the

13 Section 936(h) added “know-how” to the 27 examples of
intangible property specifically listed in the 1968 Treasury regulations.
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services of any individual.” L.R.C. § 936(h)(3)(B)(1)-(vi). Reflecting the
breadth of that definition, the legislative history emphasized that the
amendment “defines intangible assets broadly.” S. Rep. No. 97-494, at
I-161 (1982). Like the 1968 transfer-pricing regulations, Section
936(h)(3)(B) contains no carve-out for particular types of intangible
property.

Section 936(h)(3)(B)’s definition of intangibles was incorporated
into Section 482 by cross-reference when Congress amended Section 482
in 1986 to add the commensurate-with-income requirement for
intangibles. There is no indication in the legislative history to this anti-
abuse amendment that Congress intended to narrow the scope of
intangibles for transfer-pricing purposes. To the contrary, in that
history, Congress directed that intangibles migrating to low-tax
jurisdictions, or made available in a cost-sharing arrangement, be fully
paid for to prevent erosion of the U.S. tax base. H.R. Rep. No. 99-841,
at [1-637-638.

In the early 1990’s, and in response to Congress’s directive,
Treasury overhauled its transfer-pricing regulations, providing new

methods for valuing intangibles as alternatives to the CUT method and
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providing more guidance for cost-sharing arrangements. See, above, at
pp. 9-13. As part of that overhaul, Treasury “clarified” its prior
definition of intangibles by explaining the breadth of what § 1.482-
4(b)(6)’s catch-all provision for “other similar items” includes. 59 Fed.
Reg. 34971, 34983 (1994). The 1994 regulations define the category
“other similar items” to mean “items that derive their value from
intellectual content or other intangible properties rather than physical
attributes.” Id. Like the 1968 regulations, the 1994 regulations do not
carve out any type of intangible from the scope of the definition.

The Tax Court relied on the regulatory history leading up to the
1994 regulations to support its interpretation of § 1.482-4(b) as
excluding residual-business assets such as growth options and goodwill.
(Op/ER80 n.18.) The court misreads the history. In this regard, the
court cites the preamble to the temporary transfer-pricing regulations
promulgated in 1993 in which the IRS requested comments “as to
whether the definition of intangible property incorporated in § 1.482-
4T(b) should be expanded to include items not normally considered to be

items of intellectual property, such as work force in place, goodwill or
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going concern value.”4 58 Fed. Reg. 5310, 5312 (1993). The final
regulations issued in 1994 did not expand the number of specifically
named intangibles by adding goodwill, going concern, and workforce-in-
place to the list; instead, the regulations clarified the catch-all provision
In a way that would include those items. 59 Fed. Reg. at 34983.
Pursuant to that clarification, which resolved any prior ambiguity, an
applicable asset 1s a “similar” item, and therefore within the scope of

§ 1.482-4(b)’s intangibles, if it “derives its value not from its physical
attributes but from its intellectual content or other intangible
properties.” § 1.482-4(b)(6).

Nothing in § 1.482-4(b)’s history suggests that growth options,
goodwill, or any other intangible property that has substantial value
independent of the services of any individual is exempt from Section
482’s arm’s-length requirements. Indeed, on the exact same day that
the temporary regulations cited by the Tax Court (§ 1.482-4T) were

promulgated (January 21, 1993), Treasury also issued proposed

14 The definition in the temporary regulations was similar to the
definition in Section 936(h)(3)(B), and included 28 specifically listed
intangibles grouped into five categories, and a sixth, catch-all category
for “[o]ther similar items.” 58 Fed. Reg. 5263, 5287 (1993).
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regulations implementing Section 6662(e)’s accuracy-related penalty for
valuation misstatements attributable to Section 482 allocations, and
those proposed regulations specifically identified “goodwill” as an
example of “intangible property.” 58 Fed. Reg. 5304, 5306 (1993). The
following year, Treasury promulgated a temporary regulation, § 1.6662-
5T(e)(3), that specified that “goodwill” was “intangible property” for
purposes of Section 482 transactions. 59 Fed. Reg. 4791, 4795 (1994).
This regulation — which was in effect when the final 1994 transfer-
pricing regulations were promulgated — undermines the Tax Court’s
determination that Treasury viewed “goodwill” and other residual-
business assets to be outside the scope of intangible property for
purposes of Section 482.

The Tax Court is correct that the final 1994 transfer-pricing
regulations do not expressly name goodwill, going concern, or
workforce-in-place as intangibles, and therefore did not expand the [ist
of specific intangibles set out in § 1.482-4(b)(1)-(5). Rather, the
regulations obviated the need to continuously expand the list of specific
intangibles by, instead, expanding the definition of “similar items” in a

way that makes clear that it covers the full range of intangibles,
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including intangibles that are not normally considered intellectual
property. As relevant here, that clarification is broad enough to include
growth options, which — like goodwill, going-concern value, workforce-
in-place, and other residual-business assets — derive their value from
intangible properties rather than physical attributes.

4. To the extent there is any doubt, the IRS’s

interpretation of its own regulations — recently
endorsed by Congress - is conclusive

To the extent that there is any doubt regarding the breadth of the
definition of intangibles set out in § 1.482-4(b), the Tax Court should
have deferred to the IRS’s interpretation of its own regulations. An

agency’s interpretation of its own regulations “must be given

) (113

‘controlling weight” if it is not “plainly erroneous or inconsistent with
the regulation.” Stinson v. United States, 508 U.S. 36, 45 (1993)
(citation omitted); see Auer v. Robbins, 519 U.S. 452, 461-462 (1997)
(holding that an agency’s reasonable interpretation of its own
regulation is entitled to controlling weight even where its interpretation
1s “in the form of a legal brief”). Given that the regulations do not

expressly exclude growth options or residual-business assets from

§ 1.482-4(b)’s definition of intangibles, the IRS’s interpretation is not
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plainly erroneous. To the contrary, the IRS’s interpretation is not only
compelled by the plain language of the regulation, but it is also the only
Iinterpretation that does not “stultify” the purpose of the regulations, as
it requires Amazon-LUX to pay for access to assets that a party
entering into the same transaction under the same circumstances with
an unrelated party would have paid for. Xilinx, 598 F.3d at 1195-1196.
The Tax Court’s interpretation, in contrast, unreasonably allows
valuable assets to be accessed “for free” (ER693), in violation of the
governing arm’s-length standard.

Indeed, recent legislation confirms that the IRS’s interpretation is
reasonable. In the Tax Cuts and Jobs Act of 2017 (Pub. L. 115-97),
Congress amended the definition of “intangible property” in Section
936(h)(3)(B) (which 1s incorporated by reference in Section 482) to
“clarif[y]” the “[s]cope of the definition of intangible property.” Joint
Committee on Taxation, Comparison of the House- & Senate-Passed
Versions of the Tax Cuts and Jobs Act, JCX-64-17, at 48 (Dec. 7, 2017).
As noted above, prior to the amendment, Section 936(h)(3)(B) defined
“Intangible property” in terms of 28 specific types of intangibles — the

same 28 items listed in § 1.482-4(b)(1)-(5) — and “any similar item,
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which has substantial value independent of the services of any
individual.” The 2017 legislation amended that definition in two ways.
First, it added “goodwill, going concern value, or workforce in place” to
the list of specific items included in the definition of “intangible
property.” Pub. L. 115-97, § 14221(a), 131 Stat. 2054, 2218 (codified at
I.R.C. § 936(h)(3)(B)(v1)). Second, it clarified the catch-all category by
replacing “any similar item, which has substantial value independent of
the services of any individual” with “any other item the value or
potential value of which is not attributable to tangible property or the
services of any individual.” Id. (codified at I.R.C. § 936(h)(3)(B)(vii)).
Because the amendment only clarifies — but does not change — the
existing definition of intangibles, it “does not modify the basic approach
of the existing transfer pricing rules with regard to income from
intangible property,” as Congress emphasized in the Conference Report.
H.R. Rep. No. 115-466, at 661. That the amendment aligns so exactly
with the IRS’s position in this case is no coincidence. Congress was
prompted to act by the Tax Court’s contrary interpretation of the
regulatory definition of intangible property, as evidenced by a footnote

reference to the Amazon Tax Court decision in the Conference Report.
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Id. at 661 n.1552. Congress’s express reference to an ongoing “dispute™
regarding the meaning of intangible indicates that the “subsequent
amendment is intended to clarify, rather than change, the existing

law.”15 Callejas v. McMahon, 750 F.2d 729, 731 (9th Cir. 1985) (citation

omitted).

In sum, the Tax Court’s first rationale for rejecting the
Commissioner’s DCF method is unfounded.

D. The Tax Court’s holding that the Commissioner may
not determine the arm’s-length buy-in payment in this
case by reference (in part) to projected cash flows
associated with future intangibles is wrong as a
matter of common sense and as a matter of law

The Tax Court’s second rationale for rejecting the Commissioner’s
DCF method is also unfounded. In this regard, the court concluded that
the method is “irreconcilable with the governing regulations” (Op/ER88)

because it values the pre-existing intangibles by reference to cash flows

15 That the amendment applies prospectively to transfers
occurring after December 31, 2017, does not mean that Congress was
changing the pre-amendment law. To the contrary, Congress expressly
provided that the amendment should not be “construed to create any
inference” regarding the definition of intangibles “with respect to
taxable years beginning before January 1, 2018.” Pub. L. 115-97,

§ 14221(c), 131 Stat. 2054, 2219.
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expected to result, in part, from subsequently developed intangibles.
(Op/ER82-88.) As demonstrated below, that conclusion (i) erroneously
assumes that the subsequently developed intangibles resulted solely
from the parties’ intangible-development expenditures under the cost-
sharing arrangement, and (i1) is based on a misreading of § 1.482-

TA(2)(2).

1. The pre-existing and subsequently developed
intangibles in this case are not wholly
independent of each other

To begin with, the Tax Court’s critique of the Commissioner’s DCF
method proceeds from the false premise that the pre-existing
intangibles Amazon-US made available to the cost-sharing
arrangement, on one hand, and the new intangibles developed under
that arrangement, on the other, are wholly independent of each other.
(Op/ER78, 82.) They are not. For instance, by gaining access to
Amazon-US’s existing technology-related intangibles in the context of a
cost-sharing arrangement, Amazon-LUX gained access to such
intangibles not merely for use in operating its business, but also for use
in the ongoing development of new intangibles with Amazon-US. And

in that capacity, those pre-existing intangibles unquestionably
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contributed to the development of new technology-related intangibles —
technology that Amazon-LUX would co-own going forward — by giving
the parties a head start in their research and development activities.
(ER369-370, 441-448, 539, 573-578, 634-636, 638-639, 677-678.) Quite
simply, existing technology begets new technology.

More importantly, through the ongoing collaboration that a cost-
sharing arrangement entails, Amazon-LUX gained access to the
residual-business assets that Amazon-US brought to bear on the
arrangement, such as its culture of relentless product innovation and
its R&D workforce-in-place. As Cornell (Amazon-US’s expert)
emphasized in discussing the importance of these types of assets in the
intangible-development process, “It’s not just throwing money at
something, 1it’s having an organization in place that promotes and
makes possible creative innovation. . .. [W]hat really seems to set the
Apples and the Amazons apart is that they have developed these unique
innovative cultures that keep churning out new products.” (ER715.) If
existing technology begets new technology, then product innovation
begets the need for new technology, and R&D workforce-in-place — along

with ongoing intangible-development expenditures (the “throwing
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money at it” factor) — contributes to the conversion of existing
technology into new technology.

Amazon-US’s own experts acknowledged this overlap between pre-
existing and subsequent intangibles. (ER673-678, 709-710.) Cornell
conceded that new intangibles generated through the cost-sharing
arrangement were attributable not only to intangible-development
expenditures, but also in part to the more discrete categories of
Amazon-US’s pre-existing intangibles (i.e., the technology-related
intangibles) and in part to “the more nebulous intangibles such as
growth options.” (ER710.) Given that relationship, some portion of the
cash flows expected to result from the new intangibles would
necessarily be attributable to the pre-existing intangibles, making it
appropriate to determine the buy-in payment by reference to those cash
flows.

2. The Tax Court’s valuation-limitation rule derives
from a misreading of § 1.482-7A(g)(2)

Appeals to common sense aside, nothing in the 1995 cost-sharing
regulations prohibits the IRS from determining the amount of the buy-
in payment by reference to projected economic benefits associated with

the intangibles expected to be developed under the cost-sharing
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arrangement. The Tax Court’s conclusion to the contrary, first adopted
n 2009, 1s premised on a misreading of § 1.482-7A(g)(2).

The Tax Court’s valuation-limitation rule derives from Veritas
Software Corp. v. Commissioner, 133 T.C. 297 (2009), nonacq., 2010-49
I.LR.B. (Dec. 6, 2010), in which the court likewise held that the
Commissioner’s determination of the buy-in payment there violated the
1995 cost-sharing regulations by taking into account the anticipated
value of subsequently developed intangibles. In support of that
conclusion, the Veritas court merely pointed to the first sentence of
§ 1.482-7A(g2)(2), which recites the general circumstances under which a
buy-in payment must be made:

If a controlled participant makes pre-existing

Iintangible property in which it owns an interest available to

other controlled participants for purposes of research in the

intangible development area under a qualified cost sharing

arrangement, then each such other controlled participant
must make a buy-in payment to the owner. * * *

133 T.C. at 323. Although that sentence says nothing about how the
pre-existing intangible property is to be valued, the Veritas court
nonetheless construed it as precluding any valuation that takes into
account anticipated income from subsequently developed intangibles,

i.e., any valuation that treats the existing intangible property as one of
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the factors giving rise to the subsequently developed intangibles. Id. at
323-324.

The Tax Court here, relying heavily on Veritas, likewise
construed the first sentence of § 1.482-7A(g)(2) as a valuation-limitation
rule. (Op/ER70.) But the valuation rule applicable to buy-in payments
1s found in the second sentence of § 1.482-7A(g)(2):

The buy-in payment by each such other controlled
participant is the arm’s length charge for the use of the
intangible under the rules of §§ 1.482-1 and 1.482-4 through

1.482-6, multiplied by the controlled participant’s share of

reasonably anticipated benefits (as defined in paragraph
(H)(3) of this section). * * *

And the benchmark under those rules is the amount that Amazon-US
would have charged an unrelated party had it “engaged in the same
transaction under the same circumstances” with that party, i.e., had it
provided the use of its pre-existing intangibles in conjunction with a
cost-sharing arrangement entered into with that party under the same
circumstances. § 1.482-1(b)(1). In that situation, Amazon-US would
not have accepted a buy-in payment that was based on the wholly
artificial valuation-limitation rule that the Tax Court read into the first

sentence of § 1.482-7A(g)(2).
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E. The Tax Court misinterpreted the regulations’
realistic-alternatives principle

The Tax Court’s rejection of the DCF method also conflicts with
the realistic-alternatives principle set forth in § 1.482-1(f)(2)(11).
Pursuant to that principle, the Commissioner may determine the arm’s-
length price for a related-party transaction by “consider[ing] the
alternatives available to the taxpayer.” Id. The regulations further
emphasize that unspecified methods — such as the transfer-pricing
method utilized by the Commaissioner here — implement this principle
by “provid[ing] information on the prices or profits that the controlled
taxpayer could have realized by choosing a realistic alternative to the
controlled transaction.” § 1.482-4(d)(1). The realistic-alternatives
principle is incorporated by reference in the cost-sharing regulations’
buy-in requirement. § 1.482-7A(g)(1).

By expressly adopting the realistic-alternatives principle, the
regulations codify the fundamental economic concept of opportunity
cost. (ER433 (citing § 1.482-4(d)(1)), 787-789.) Pursuant to that
concept, it is understood that uncontrolled parties acting rationally
consider all choices realistically available to them and only enter into

transactions that are preferable to the alternatives. (ER621-623, 787-
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794.) An intangibles transaction with a related party that provides less
economic benefit to the owner of the intangibles than the owner could
have realized under its realistic alternatives does not achieve an arm’s-
length result. § 1.482-4(d)(1). As Frisch explained, it would be
“Inconsistent with arm’s length” for a company considering a cost-
sharing arrangement to “ignore” how much money it could make if it
maintained exclusive access to its pre-existing intangibles and exclusive
ownership of its subsequently developed intangibles. (ER757-758.)

As suggested in the preceding paragraph, one alternative
available to Amazon-US at the time it entered into the cost-sharing
arrangement with Amazon-LUX was to simply maintain the status quo
and continue to receive the net cash flows from its European Business.
(ER627-630.) The opportunity cost of entering into the cost-sharing
arrangement with Amazon-LUX is measured by the long-term expected
net cash flows related to the European Business that Amazon-US gave
up. (ER628.) If Amazon-US had maintained the status quo, it would
have expected cash flows of $2.9 billion net of the projected intangible-
development costs and other expected outlays. (ER363-365, 746-748,

953.)
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The realistic-alternatives principle is not a novel concept. Indeed,
this Court applied the same common-sense analysis animating that
principle long before it was incorporated into the 1994 regulations. See
Kerry Inv. Co. v. Commissioner, 500 F.2d 108, 109-110 (9th Cir. 1974).
In Kerry, this Court reversed the Tax Court’s rejection of the
Commissioner’s Section 482 adjustment to an interest-free loan
between related parties, reasoning that, if the lender had provided an
unrelated party a loan, it would have been able to charge interest. Id.
As this Court explained, when “a taxpayer lends $500,000 to a wholly
owned subsidiary without interest, it is obvious that the lender is likely
divesting itself of interest income that it could have earned by making
interest-bearing loans in a competitive market.” Id. Like the interest
income that the lender in Kerry could have earned, the cash flows that
Amazon-US could have realized from the European Business had it
forgone the cost-sharing arrangement with Amazon-LUX is a valid
consideration when pricing the buy-in payment at issue.

The Tax Court misapprehended the realistic-alternatives
principle. (Op/ER82-85.) The court concluded that the principle has no

role in this case because the IRS may not (1) “restructure” the parties’
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transaction or (i1) deny Amazon-US the right to enter into a cost-
sharing arrangement. (Op/ER84.) Both observations miss the mark.16

The realistic-alternatives principle does not restructure a
transaction. Rather, it re-prices a transaction just as the taxpayer has
structured it by examining the taxpayer’s alternatives. See §§ 1.482-
1(H)(2)(11)(B) (example), 1.482-4(d)(2) (example). Here, Frisch did not
restructure the parties’ cost-sharing arrangement into a realistic
alternative. Rather, he evaluated the buy-in price for the cost-sharing
arrangement as elected by the taxpayer by reference to Amazon-US’s
realistic alternative — that is, by reference to the cash flows Amazon-US
could have realized from the European Business had it not entered into
the cost-sharing arrangement.

The Tax Court’s “restructure” critique conflicts with § 1.482-
1(H)(2)(11)(A). The third sentence of that section explains that the

realistic-alternatives principle does not operate to restructure the

16 The Tax Court’s error has been noted by the tax bar. As one
tax practitioner explained, the Amazon decision “misinterpreted the
realistic alternatives principle,” which is “not a very complicated
concept that you will not do something that hurts yourself.” Ryan
Finley, IRS Focus on Economic Concepts in Doubt After Amazon
Decision, Practitioners Say, 2017 Worldwide Tax Daily 139-1 (July 21,
2017).
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controlled transaction itself but merely provides a benchmark price for
evaluating the price charged in the controlled transaction. In this
regard, if the controlled price is less than the benchmark price, the
regulation directs the IRS to “adjust the consideration charged in the
controlled transaction” to align with the “profit of an alternative.” Id.
But — as the regulation makes clear — adjusting the price does not result
in “restructur[ing] the transaction as if the alternative had been
adopted by the taxpayer.” Id.

Nor does the realistic-alternatives principle deny Amazon the
right to enter into a cost-sharing arrangement. It only denies Amazon-
US’s attempt to enter into a cost-sharing arrangement without having
its foreign affiliate pay an arm’s-length price for access to its pre-
existing intangibles. Amazon is not “entitled” (Op/ER84) to move a
portion of the benefits flowing from its U.S.-created intangibles beyond
the reach of the U.S. tax system for anything less than an arm’s-length
consideration. And requiring an arm’s-length buy-in payment does not
make the cost-sharing election “altogether meaningless” (Op/ER83).
Once the arm’s-length amount of the buy-in payment is established,

Amazon enjoys all the benefits of the cost-sharing arrangement,
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including the sweetheart deal with the Luxembourg taxing authorities
and avoidance of future transfer-pricing disputes with the U.S. taxing
authorities regarding the value of any subsequently developed
intangibles.

Finally, the Commissioner’s reliance on the realistic-alternatives
principle in this case was not an “attempt to apply the [2009/2011 cost-
sharing] regulations retroactively,” as the Tax Court wrongly supposed
(Op/ER85 n.21). As noted above, the realistic-alternatives principle is a
key provision in the 1994 transfer-pricing regulations, §§ 1.482-
1(H)(2)(11), 1.482-4(d)(1), which are expressly incorporated in the 1995
cost-sharing regulations. See § 1.482-7A(a)(2), (g)(2). Although the
2009/2011 regulations also refer to the realistic-alternatives principle,
the principle was well established in the earlier regulations that apply
here.

F. The Tax Court’s remaining criticisms of the
Commissioner’s DCF method are unfounded

1. The Commissioner’s DCF method does not
charge Amazon-LUX twice for the subsequently
developed intangibles

The DCF method is designed to capture all of the projected value

of the European Business attributable to the pre-existing intangibles.
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Moreover, it 1s designed to capture only that value; it does not require
Amazon-LUX to pay “twice” for the subsequently developed intangibles,
as the Tax Court incorrectly assumed. (Op/ER78, 108.) The mechanics
of Frisch’s DCF analysis preclude such double billing, as explained
below.

The DCF method is a mathematical formula that can be arranged
to solve for any variable. (ER459.) Frisch arranged the formula so as to
solve for the present value of the pre-existing intangible assets that
Amazon-US made available to Amazon-LUX. As the experts explained,
the European Business’s expected future cash flows are attributable to
the following:

e Amazon-US’s pre-existing intangibles,

e Amazon-LUX’s anticipated cost-sharing payments,

e Amazon-LUX’s tangible assets, and

e the operating efforts of Amazon’s European Subsidiaries.
(ER378-384, 461, 467-469, 502-504, 546, 561.) Frisch’s DCF method
isolated the first category by subtracting the remaining categories

(which had known expected values) from the projected cash flows, and
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thereby backed into the unknown value of the pre-existing intangibles.
(Id.)

Because Frisch’s DCF method computes value net of Amazon-
LUX’s cost-sharing payments and other expenses (including its
payments to the European Subsidiaries for their operating efforts),
Amazon-LUX’s contributions are factored out of Frisch’s analysis.
(ER363-365, 461, 468, 634-636, 694, 724-726, 746-748.) If the future
revenues are not attributable to Amazon-LUX’s anticipated
contributions, which are eliminated from the DCF analysis, then the
revenues must be attributable to Amazon-US’s pre-existing intangibles.
(ER369.) As Cornell conceded, projected income cannot be generated
from thin air — it has to “come from something.” (ER709.) See ER457-
465 (extended example illustrating how Frisch’s DCF analysis isolates
the pre-existing intangibles). The only “something” left is the pre-
existing intangibles.

Given the mechanics of the DCF computation, the Commissioner’s
DCF method does not require Amazon-LUX to pay twice for the same
intangibles. (ER730.) As explained above, there is no overlap between

the initial buy-in payment and the on-going cost-sharing payments
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because Amazon-LUX’s projected cost-sharing payments are subtracted
from the projected cash flows before the net cash flows are discounted to
compute the amount of the buy-in payment. (ER461, 468.)

Nor does the Commissioner’s DCF method include in the buy-in
payment the value of the European Subsidiaries’ goodwill, going-
concern-value, and workforce-in-place, as the Tax Court wrongly
assumed (Op/ER80-81 n.19). That value was excluded by (i) calculating
an arm’s-length return to those subsidiaries for the services that they
provided (derived from Amazon-US’s own transfer-pricing analysis
(ER724-725, 785-786)), and then (11) subtracting that amount from the
cash flows in the DCF computation before the net cash flows were
discounted to calculate the buy-in payment.!” (ER469, 667-668, 724-
725, 764-770, 785-786.)

That Frisch assumed that some of the intangibles that Amazon-
US made available to Amazon-LUX for research and development had

an indefinite useful life does not mean that he “failed to restrict his

17 Frisch’s buy-in payment includes the value of certain
marketing intangibles that the Tax Court found were owned by the
European Subsidiaries. (Op/ER148-153.) On remand, that value
should be subtracted from the buy-in payment. See, below, § G.
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valuation to the ‘pre-existing intangible property,” as the Tax Court
concluded (Op/ER76). Although the court found that some of the
intangibles had a useful life of 20 years or less, the court did not — and
could not — find that Amazon-US’s residual-business assets had such a
limited useful life.1® Moreover, because the DCF method backs into the
value of the pre-existing intangibles, it is unnecessary to determine the
useful life of any specific intangible in the bundle made available to
Amazon-LUX; as long as the present value of the projected cash flows
for the European Business exceeds the present value of Amazon-LUX’s
contributions, it necessarily follows that the excess amount is
attributable to some portion of the bundle of pre-existing intangibles.
In short, Frisch did “limit his buy-in payment to the value of the
pre-existing intangibles transferred pursuant to the [cost-sharing
arrangement]” (Op/ER84-85), but that value derives in part from their

contribution to the development of future intangibles.

18 Tn any event, the DCF method is not dependent on including
the terminal cash flows (i.e., those beyond 20 years). (ER745.)
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2. The Commissioner’s DCF method does not
“artificially cap” Amazon-LUX’s profits

Similarly misconceived is the Tax Court’s suggestion that the DCF
method provides Amazon-US — through the buy-in payment — the
economic benefit of “all future European business profits” generated by
the subsequently developed intangibles in excess of Amazon-LUX’s cost-
sharing payments plus an arm’s-length return thereon (Op/ER87
(emphasis added)). To the contrary, because the buy-in payment — a
one-time toll charge — is determined by reference to projected cash
flows, all future cash flows of the European Business that exceed the
projected cash flows redound solely to the economic benefit of Amazon-
LUX. (ER740-744.) Thus, the DCF method does not limit the actual
economic benefit that Amazon-LUX may ultimately realize as the co-
owner of the future intangibles; it only sets the maximum price that
Amazon-LUX would be willing to pay “up front” for that unlimited
upside, based on the European Business’s projected cash flows,
Amazon-LUX’s projected cost-sharing payments, and the arm’s-length
rate of return on those payments. (ER679-682, 740-744, 759-763.)

Nor does the DCF method place an “artificial cap” on Amazon-

LUX’s “expected return[ ]” on its cost-sharing payments, as the Tax
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Court incorrectly supposed (Op/ER87 (emphasis added)). Rather, the
DCF method provides Amazon-LUX an expected rate of return on those
payments based on the maximum expected rate of return that Amazon-
US, in determining the amount to charge as the buy-in payment, would
be willing to provide an unrelated party in Amazon-LUX’s situation on
that party’s projected cost-sharing payments. In other words, the
purported “cap” on expected returns is in no sense “artificial” but is
instead the market rate of return (18%) that the court found was
appropriate for Amazon-LUX’s investment. (Op/ER126; ER695-696.)
And, as explained above, there is no cap whatsoever on the actual
returns that Amazon-LUX may enjoy. (ER742-744, 755-756.) The
court’s contrary finding that the Commissioner “allocat[ed] to [Amazon-
US] all of [Amazon-LUX’s] future profits in excess of the [18%] discount
rate” (Op/ER88) is clearly erroneous.
G. Because the Commissioner’s DCF method is the only
method that accounts for the full value of all the pre-
existing intangibles, and is fully compliant with the

regulations, he could not have abused his discretion
in selecting that method

As demonstrated above, the definition of “intangible” in § 1.482-

4(b) encompasses “residual business assets” (Op/ER82), including

16402087.1



Case: 17-72922, 03/30/2018, ID: 10818687, DktEntry: 21, Page 86 of 143
-7 -

growth options, and therefore the IRS could not have abused its
discretion in selecting an enterprise-based valuation method for
determining the arm’s-length buy-in payment in this case, as the Tax
Court erroneously concluded. The experts agreed that, if all of the
intangibles made available to Amazon-LUX were to be valued — and not
merely a subset as the court erroneously concluded — then a DCF
method was the most reliable way to value all of those intangibles.
(ER455, 590-591, 716-717.) It was within the Commaissioner’s “broad
discretion” to select the DCF method as the best method (Op/ER68), and
the Tax Court’s rationale for rejecting that method is wrong as a matter
of law (as demonstrated above). Moreover, it was unreasonable for the
Tax Court to utilize the CUT method to value the intangibles made
available to Amazon-LUX in the cost-sharing arrangement because it is
undisputed that the purportedly comparable transactions utilized by
the court did not include access to Amazon-US’s residual-business
assets, particularly its growth options. (ER691-692.)

In light of the foregoing, this Court should hold that the
Commissioner did not abuse his discretion in selecting the (unspecified)

DCF method as the best method for determining the arm’s-length buy-
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in payment in this case, vacate the Tax Court’s decision on that ground,
and remand with instructions for the Tax Court to determine the proper
application of the DCF method to the facts of this case. In that regard,
certain adjustments to the Commissioner’s DCF method may be
required. First, the Tax Court found (and the Commissioner has not
appealed) that some of the marketing intangibles were not made
available by Amazon-US through the cost-sharing arrangement but
were instead owned by Amazon’s European Subsidiaries, which
transferred them directly to Amazon-LUX. (Op/ER147-153.) As noted
above (n.17), the Tax Court should adjust Frisch’s buy-in payment
downward on remand to reflect the value of those intangibles. Second,
in the Tax Court, Amazon made several arguments regarding how (in
its view) Frisch’s DCF computations required certain adjustments. The
Tax Court expressly did not address those arguments (Op/ER88-89

n.22) but should do so on remand.
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CONCLUSION

The decision of the Tax Court should be vacated, and the case

remanded for the court to determine an arm’s-length buy-in payment

utilizing the DCF method.

MARCH 2018

Respectfully submitted,

RICHARD E. ZUCKERMAN
Principal Deputy Assistant Attorney
General
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Deputy Assistant Attorney General
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STATEMENT OF RELATED CASES

Pursuant to Ninth Circuit Rule 28-2.6, counsel for the
Commissioner respectfully inform the Court that they are not aware of

any cases related to the instant appeal that are pending in this Court.
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ADDENDUM

Statute or Regulation (as in effect 2005-2006)

Internal Revenue Code § 482 (26 U.S.C.)
Treasury Regulations (26 C.F.R.):

26 C.F.R. § 1.482-1

26 C.F.R. § 1.482-4

26 C.F.R. § 1.482-7TA

84

106

116
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rd by T TI A1, & BPTE ASRED, Dome. 20 1S, a2l
TR Y157 Fub 26 L, T.T1 REN, E| PR 21555
mr i, L T pME. 3 FR AT, Avk 26

11401 Allccsfkon of income amd de-
LA T LA BT, TR

ta) fm ogenerel—iL: Purpase asd roopme.
The purpes: &F secblon 402 15 Lo anancs
thot haxpaysTs rlearly reflsnt 1RRRMA
abtmhubable ta rentealled ccanmaactons,
rnd bt posvent the avaidanns af haxes
with ceapsch tn nuch transantigrs. HGee-
tiom AE planes a contmalled tRxpaAYET MR
o tox parlty with an wncrnzralled cox-
piiver by ebecmimng Khe fee haxaklo
mcame cf thr cantralled toxpazer. Thes
Bl4k: | wemty forth reneml prmoiples
wad goidelines bte b= fcllewed wnder
yegljdaie 962, Seclian L4A2 2 nrawviden
rules Tor Lhe det=acmanatlen of the wran
Eaxable tncocre uf canbrpllml tuxpoyvears
b =peolfic eiltvakiops, incleding con
Leolled crabsacCluns involving loany or
it aHceEE, of1vices, add prupecty. Sec
Lloms 14823 chiooeh 14326 elalumle
on tha rulee thab apply W cuckeollaed
LLaDZACLIOR: illv0lving properly. Sac-
Elom 1 482-7T aarsy orIlh Lhe cost sharing
provielons aiplicvalls Lu laaalle yedrcs
reginning an &r alter Colober G, 1004
and hefere “JanusTy 1, LE. Seclioon
1AE2-1 2t forth the ¢oelb ahathng pre-
Vs ans AFFabhls 10 Tarable yvedary be-
Finning an nr Aafkear fangapy 1. 1008, TPi-
n.‘l.]'l,:,". 51 a4 providey exarmiples Hluz-
kraking tha Rpplicackaln of Elhe  besl
meLhod Tulg.

1 Authanly o omeake afleaffans The
disboucb lecentar mar make allocerlons
Le=bweso ar ameng Rhe members of &
conlbralled eroup 1 a conbrolled Ls-
paay B has naeh cepRrhed 1R fTue taxahla
ircama. [n such cane, the dyetrist divec-
Lar may allpcate Inerme . dedossaons,
aredits, allowaocrs, bas|s, or any other
it#¥ ur eleaenl afimoting haxahle In-
vorne [refened ko as ablgeakbons) The
apraariate allacalian mAy kiks the

L
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farm g1 mn arrewe or Jecredde o aoy
relowant nranuTne.

131 Parmeeres s 2se e seciien 9. 10 -
eRsnfy Lo refiorh oo mrm's lenglb o oge-
su k& cootralled tnxpayer anay reporl
an & gmslyr fled ELE. Inceme tax re-
tuca (oclading oxbenslans 1be cesele
o te anntrofied tronesmction:  based
upon preless Aiffvteah (rem thaes acku-
ally rhacged Exseph an provided in Lhis
[RMaETapE. SCction 488 Frants ou wlher
right. to R reptralied haxpasrer e apply
Lhe pravislong of sachien 4528 al will or
teanmpel cha datriot ilicesior W AptHy
xarh  pravisigns. Therslore, e an-
timel s pr amended rebarns oaii] be per
mauiied 4in derreane caxable ilocveoe
hasrd ~r alleratlons ar olher adiosk-
mierky wich reapect Lo cenbroled Lrans-
nrhnns Scre BLARR? 8Tvad3dr oF &uc-
cassnr regulatians,

ihl Arm's femath standard—o8 fa o ged-
erad To detearmminlog Lhe Leae Caxabla
manme of o onobrelled Laxpaker, cha
atandard ko be opplicd in every coes Lo
that af a2 Laxpayer eabing at alm’s
lzopth with ao woceobruilud taxsarer.
A anotrmalled RrumesascClun BieeT8 Cha
ncms length etaodacd iF che regulis of
lhe Lunzaactlidn ate coneislant with the
reselbe Lhal would heve beob Feslleed LE
wneanboolyed Lakpayels nad eogaged 1o
the vume Lrapzactlon adder the 244
clecdtaelanesas wvarnm'a lenpch rasulth.
Uowsevet, Lecaom  debnticel  trane-
acLlobz ceD rarehky te locatsd, whorhar
i Lamwsse Tl pTodleca kO 2T IenEkh
Je=gll gaberally wil: be decetmlofl by
malecansa Lo che Teoilta of {'I'ITI'I]'-ﬂTﬁ-ME
Transaslisng  undal Somparabile  cLg-
clinataness  Hae §1 4BE-100E: (Htand-
ard of cemprRerREliLyT  EvalnaLlion af
whethsr & rantraklad transaetion pra-
duces An HEM'Y 1sogeh resiilh in mark
pursnanh tr oa mAkked saleckrd onder
1he Test medihed rule described o
51 31000

W21 ARIRS WRpth methods ok Mo,
sertions LAAT-2 chraagh L AR F prawvide
spot e methnds ta b wsed Lo evaluake
whekher hransacillons belween ar
amary members of the coolroelled
group wahkisly Lhe arm'y l#ogth sLabd-
ard, apc Lf they do zob, o duleconise
thre arm's 'eoElh resoll. Seclidse 1421
Travides 1the ppecific methed Le be wyed
o evaloaT= whelber o guallied ¢0ar
ahariog arraogpecoenb peoedudes Pesylta
cnoslsbenh WIth an an'e lengbh =116,
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[Ely Selevriaon of SHeqery of LITIL T s rea:
plicabie f fraapgactian. The makhads
Liated 1m Bl #62-2 &FpIv w0 ffeTent
Loty O ELADGACCRONSE, PSR b rERRNAINTS
ol pmParty, =arvices, ldals ar ni-
vatices, abd renkala Accordlagly. the
e Lbod & machads mosl aphrepriake
Lo CHe caledlati<n of arm's |¢TIS'|'-|'I -
guls fa coalialled Erapaactliona maat
ki aelected, and OiIlerent metheds MRy
be applled b juterralatod LCeoFachians
M such Leansactlens 2Te most cehably
evalusled un B opepalbals ba2is Foropxe
armpla, N serwices am provoded 1n onn-
necllutl wlLa tha tRRCSEC of properhy,
§L raay b ADDMDPIRLA LR seTaratnly
apply Che inechods applicRble to semv.
irea sGd propecky in orier to dekermine
L ves ledgeh Tesglt. Hub she F1AER
LiDiZal] (AgETREAIION RE trRMsaatians).
It @lditlon. othser applienhls provinans
of tha Code mayr aferk £nq chamoter
itaklon ol a LCaDSAnoLan, nnd therciase
affect the methods applicable wmier
zactlon 482 Y6 [Gr axanplc seckion 4607

2 i InefRet rele—11 In il'l“-"l'l-'lﬂ'l'-ll-
The arm'a lengkh result of & cankcolled
traoeactlon mazh B drkermned wodec
the mathed that. apder the decks and
CiICumstbROCES, Providsn the maskt rell-
all ¢ measure £f An arm'a loogth reswii.
Thuya, there 15 nn shrirh pownby ol
methods, and nre methed weiil anwvacl:
ably b ronsidrred to b maore rehable
than rthecs. Ao acrm's length ceeult
mnr ke decermaned umier aoy peLbod
wikhouat  rshablisniog the ioapplica-
Iy of aodather mewooad, bal b an-
phher methad suhysquently Ly @l o
profuce & mare cellable ansasury of ao
arm's lenpth cesalt, yach wlher fnekihod
madl U= pu=d, Sirnelarly, 0 bwd G s
applacakiane of a shagle wnetbd Brovida
wocondisbent ceswlle, bbby achy's l#nebh
resull moyl be deétecrnbnsd wbhder tha
applivation Lbal, woder the (acka pnd
circwmstanses, ploydldes Eee Taget rall-
ably measues of an wn's [eghh Tesalh
Seu E1482-8 e fMainlae of the appll-
calivo uf Ll Leat m=ibod Tule, &S00
L£1.453-T [or tle appl:cahle metbod In
Lhie cave Ol & gusllliesd Cosk SLRChnE arC-
radgatiant.

(2 DeferttlMidy (e hegt aigthet [lata
baged &0 The I=g0lta ol LCRDIACELONS FO-
ewveal  ubyalatsd prrekles pravides the
taoat olrjectlse Lasls MO0 48toCminlnge
whetbher rho reswlts of a conntralled
rranzactiom ARre arm's [engbh. Thin o

L L
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dD“C:FFI'IITIlﬂE’ whach o twa ¢r moTe
arallahle meknads (o0 Applleatiang al a
salpgle method: provida: the mob rall-
able Teasure ¢f /O ATM'8 langth rasult.
Lhe Lwg prinarsy fAcbols Lo LRES into
Facount are ERe degree ol oam-
PaTablhty Bebwean  tle  Sonbrolled
tranaacklon 1or tAxparert ahd ANy uwn-
contralled comparpbles. and the Gual-
Ity of the J3uB e0d BEIIMDLLOOE 2580 1N
the anklysis, 1o rddigean, I cartain oir-
CUTALRACES, 16 420 mey De relavent oo
consider whebbor the readlbs o[ a0
AR 1sale B0A croBIztant asth the resulta
af an &0Alysls wAdar anothar mathod
Theee Ipctora ane axplaloped LD ISTH-
ETapha {edrd i (. and £330 of Lhia ase-
tom

01 Cemparebility. The relative Tali-
aMllEy of 3 merbod hasad oo the ra-
sulbr of tranzagtions hetwern noealaced
PATTIEE dApCnis AN E8 degres of conl-
parabillty betwaen  the  contrellcd
transpchion o1 baspayars aid 1he on-
rertrallad crmaparahles, rang Inko ao-
rpanb b fackers descoeted Ln 5L 905
1dHT) 1 Factars far delerraiming £om-
Rl Ly, and nfer making adust-
me=nts irc difiecenrea, as dezached wn
B1.82 Lidu fEinndand af COET-
porahility:. As the degree af com-
parolality 1nereasea, che namber ned
ribent of potentie]l Adfereocen thak
cenld render bhe wnalyyis yaccucase 1m
relucked. In addition, if adjustments acn
roade ia wnocreass Lhe degree of cnm:
barabillty. the numiber. magoitulde, ood
relivbnllby of thaze adjustrments will af
(el Lhee celiablisby of Lhe resulls of 1the
woalyyie. Thus. ap aowlyas under the
counpatable duconralled pelee ineLbud
Wil geborolly e more cellalble thao
apdlywaes obtaltved Bader SLbet treLbods
Il the abedyyin b= based an clozely com-
peteble wreonTmlled TTYANMSACTics, le-
Sause 0D an aualyeis ol be g pacled
L achleva 3 higher Jdegres al coob-
DRUADLIIER #hd T 2aacepinld T4 Eewer
differaocea than analFEEs under otber
mathods  GFea BELAR-IWmwilaAs An
analraid w11 e Telatively 1e:s rallable.
ho=sver A8 the wncencrolled  1kseas-
attlena bacomne leds comMpacrble 0 the
contrelled LPaneAchian

LIy CRLEE 39 assuprici:. "Whekher a
mathod  prevrides the masl  reliaala
MECAULE A AN REFM S ||.!T|S'|Z-h reauls slao
depanda wpnn Lhe completensan ang ac-
CUTRSy Q' 1he qnileriying doka, the reli-

6 CFR ©h. | {4-1-05 Ellan)

AMHIIcy of the aazamptlons, a0d L2 40—
Mtlvlty of ehe readlts Lo pos2ible dan-
Clencles 1o the d3t% apd styctapilons.
234h FBCEore are pRrtledwlarly relesant
i evRlaating the degese ol <om-
paTa ity nebwean tha controlled and
aucinteollad trsogacklena These [pc-
tora  ara  dbacusaed ln paeapraphs
(GH2HMY {Aa), (B, and (2] of thle Bsc-
[Alna)

LA Corapietenese aad aocteracy af daka,
The completanags and eccwracy of the
data RiTecta cos abllity to ldenbify pRd
QUALEITY Lhdza factora theb wooald ai-
fect bthe pesult uoder any pabchloalar
metbhod. For example. the camplets-
naad And mocckracy of daca will detae-
mind the axtent o which 11 L& poeaihble
co ldensily diferences bebwean the con-
Lrolled apd uoceotrolled TCan3dchidns.
AROA Bhe Podlat ity of Adjuatmenta Lhat
RCe mMade 19 Boctodnt Ior suach dL-
[erenees A0 AOA1FAiE will e palabywels
more rellabls ab Lhe Complelend=y pOAd
ArcTady of the ARta |ncraasse,

TR Gedghiop A" JisymnFods 511
rgthbods zely on certain assamphions
Tha mallahibty o “he Iesulls dal|ved
fram A mathed depands an the aound-
ness G sl Aassnmplions, Some -
sumpticne AR-e relakivaly reHahle Por
ﬂ":ﬂmf-‘h‘-. Wl Jusimenta T diflersnces n
prsmant cerma hezween fantralled and
uneonhbrolied  iransaciions moy b
bosrd o the assnmphicn Khac at Rom'a
Ipmgth surh dsfirrences woald =nd in
prlice dlifarenres thnt rede=ct the iemao
value of mooes. Alshaugh selrcbtion nE
Lhr appropriite iotaessh Take e use in
maklog auch adjaztmenks ioFolven
eome Judyement. the pcooomic nnal-
wruit an which the apsumptico 12 basad
I relabllyely suand. Otber assumptians
may be leex reliable. Far exampl=, the
regduatl  peollh splle metlhad may he=
Lazan] an The acasmpliaon that capital
jzed intaoglble develvptnech sxpenyes
reflect Lhe relalive value of the intan
Elble  puoperty  cobbblbored by wach
parby. Besawsze Lhe oot of devaboping
Sl bufabgible may hoo be related 0 |
mAarkEet value, 1he goauduess al LBl s
aubiptian will adTesy the vallabLliily ol
the vesults dethved [bohy BBASe tae o,

O3 Stuarbieily OoF SEELTTS Mo dEficTercies
Fay Jafh wAd usihimphons, Deleiebceles in
Lthe dez UEed 4r acaumpelobe Imade
Mar have 3 gleatar ellech OB =30be
metbdds Lhan otbers. I parclealar, the

b
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ratiallllny of s0ma methods in heavaly
dapw pdent ab £ag siemlaniey af praperey
o gerwicea involved 1 the rantcnlled
auld gugoArrolled conaaacksan. For zer
Laih oLner mechods. surh ns the reamle
prite rethod, the Realyn:n of the ox
Lent k3 which coperalled and anrome
Lrwlled Gadpaysts wndLrtRle Bhe oaame
ol antdlal Tupcrions, empley =imilar
teeollsed, &hd bear =simlboe ryaks o5 por
Lledkayly  LmTOTTanc Finalliy. nderc
oLbet matloede. 2uch as tha preit sple
e lyod. delfineinse the relevankt LUsiness
activicy nnd appropriats allacation of
COATE. MMEGOTA. RO AR3rhs Tay be onf
parchcnlar impercance. Taecrnfore, o dif
ferenrce nebwaea che coptmollied aml un-
concrollad trananchlona dar which oo
accutated adjustment cRannk T made
ma) have r geeoker efectk on the el
abllity of the pesnlte derivel under cne
mekhod nan =ae resulza derived uoder
ancther methad. Froro sxampae,  ELU-
ferenirtan LA Management aifinisnoy may
have 4 ETeswter ~ifeet an a comparcable
Trafits mckthnd rnalgsis thun an i con-
PACANI:  wpreptrolled  price neeliued
analyms, whale difieranaes in predoct
chwIasbeTlalees me]ll podumarily bawve a
greawet offeat an o coemparcable ancan-
Lralled prace melhod apalyasls tbis g 2
anmprcabis profits metbod aoaleshy

b GenfErmaion of reswily Dy oonelder
mathad I bwz or bfnome metloods
produce ucousivieol resulle, 1le besd
meihi=l rale will e apphicd Lo Beleck
Lhe mathad Lhat pewyidez the RI0aL Leli-
Alle m=asube L aAb aro's IenETh resile.
IMf e beal anellod sule Jasg pot clearly
indicate Wwhnlclh 1ethsd ehew.d be 58-
leckd, an acdelitluns] Tactor thatb Tz
L TaHab LOtd accOoynl YO BIBCLIOS A
melkod le whetler any of tha com-
pertE tnerlga peodiace rasiles Lhabk
areg copslecenl with tha msnlks phe
talped rom che ApPRCOPCLATE -'LFIFll.JI-'-ﬂ--
tlob T another method. Farther, 1o
evalusblng Al ferent ApalcRLIans of the
e method, tha fach that a secoed
method (37 ROSLReT nppliraklon of 13
firet acthndp peploces results thot are
canslascrd Ath 4nRe al the compellhog
appliceklaons may be taken inlda ac-
eaunl

e Oampareditiy—1 M qemeral
Wheilhar a coolralled Lraosscbiug gowo-
Aucrs no arm's leogih resull iy pen-
rrally evalugbed by curmpariag e awe-
sulks af Lhal wunzactian L resulls oe-
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dlized by wocdostrolled Laxpasarz an-
Faged in  vomparables  brabescrions
nnder aamparable cacoamytaneeg. For
th1= purpase. the comrarability  of
Frrnaactlons and circumstinoss  rust
he evelyated cenoidecang nbl facbors
chat coald alfachk prices or FI'I'If”-E 1
artr’'s lebeth deplings: I:A'.!l'.l!'ﬂ]"'\-!['-:l-hl-'-”ﬂl"
FicLors). Whila a gpacifle comparahliltyry
facker may T of paacledlay lyportanes
an wpp.ying a chelhad, e2ch metnod re-
nquires analrezz of all of Lhe fBoeoors
tnat aflert onmparabilily owder [DBAL
methnd. 2uch facktors loclude Lke [el-
Inwng—

11 Funataans;

(i) Conlraclual Leckna.

(ill] Flaka:

{u) Beonerele candd buens; oond

rh Proprety ar yacvicey.

(27 Slomadard vf compardbififg. 10 alideT
ta Ee cersidered coempiaauble Lo 4 cdals-
Lralled  tranzaclidn, an woceoleaelled
transartan oreed ank be idenlical La
Lite conteolled hbroasaction. bot wust be
sufhceently sipwlar that it provliies a
Falially mesdure 9l an arm'n lengkh re-
zu't. If there are matsrial duffeccnoes
Latweeh e SOODAC0:]E ADd WDeRn-
Lrfrlled REaBeacLioNz:. rdJutkrnents moak
T ciwaiie il Lle affect of such Al ences
co prives or boolita cab ke racertsined
wikh sufflcieol avtwracy Lo TEIROYE Lbe
reldabllaty of 1he rupults For pulrposas
nl Lhily secldaw, d mabkerial JIferenos j:=
e chat would maberially alfeot Ehe
meamure of an arn'z  lengtl 1esull
inder ke methed bring applied. I oad-
EimLnia for matenal dilferenoey can-
nnt e made, the anrsntralled tcans
R0 Ay b used a5 & meanare ki an
RPr'E lepgth remale, huh bhe reliabilily
of ihe analysis will b= reduced. Gen-
arally . such adjnstmenks must ae made
Lk ih% resualtes pf the uneentiralled come-
pareble and muosk be bassl oo céacmer-
rlal prachic=s. sceoomic pranciples, oo
sbacatical nmalyyas, The exbebL i re-
Botaliky off any adjaytaoeula will allecn
Ehe relative reliabaliny of L2 apalyola
Spe H1432-11e001 ! cDesy rnelbod rullel En
Ay @vemnt, woind @y led leleyTier averags
reburo: themucives casbol eatablizsl
acmn % lenerLh resLits.

dE Fustars for Jefgrmenny Cae-
artadifiily The Ccomparahllaty  facnors
lizb=ad ju 51 482-Lidy1l1 oCc dboconssd 1o
thls s2ction Kach o[ Lhe3e lartars At

a7
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he Ccondldered N decErpunlos tha da-
gres of comparatility between troavs-
AcLlonz or radpayelra and the extank to
which comnparalH ity adjustmooole may
b pepceszary. [ adilibaan, io cerban
cazey invalvlog special circomatancrs,
1he Tules ander parnprmph (A)dk RE Khea
nectian must be coomidered

1 Fupichiope! eaoiysiv. Omtermoning
the degree of comparabibity betwroen
rarbtrnilef nod  unanmbrolled  frams-
artians requlres A camparsaan of The
tarrtinns perfrrmed, and assooated re-
spuTcis amplayed, by bhe iaxpayers 1n
rach crapsacEdT. 'I'hs companson g
basrd nn o fonctizrr] nmel@als Bhee
ILentiies and compRres the popnom -
cally migmuhennh nehlvitiea yaderttakcn.
nr ke he wnderkaern, by the faXpayers
tn bath eonbrelled ond wnoonbroblcd
hramsnchinns. A fmnctiomnal  analyos
should alan mclode gormdecntign of
Lhe resnoToes thak are cmplayed, or kLo
be rmplosed, 1n ronjunchion wath bhe
acdivikies wndectrRken, including 2nn-
sideratian of the typr of osscks wred,
such w4 plant and eqwepmment, nr bhe
use of valuohle Intanglbles. A fune-
Llenil analyels s oot o prlcing method
and deey nob itaell determine bhe arm's
lserkh respll (o the canbralled briina-
activn under rceview. Funcibleos thak
iy neeid Lo e aceceunked Tar o leler
mining Lbe comparability of bwa traos
achlune include—

(A Hessarcly ebd develaphaent:

(B Frofduct 485120 ADd englneeTILE:

(C; Manufactnring, prodoctiom nndg
INTICESE FRE:narring;

O Dyuduel fabcicaiicm, @xiracbean,
andd avyqensbily;

(B Furcbaeing amd bialecials elan-
agam+<nk:

1 Markationg RDd dlstriaatlon Menc-
z1ans, inelnding  LAvenbary  nrDade-
l'l'l_l"il'l'-- WARITAOLY eAManlatratlon. and
acwrrhisiog ankivitigs:

1) Trun=pertatinn and wnerbhnusiog;
uoid

THT Mabagmrlal. lepal, azcounting and
Cingaas, foolil and collechisn, boaol o,
ald peronbsl mabagemeil 3ecrvices.

0 Rttt ferPla—IAY fr gemetnl
[kedermaining the dAegrae of  £0m-
parabl Rty Bebwaen the Cobbralled Al
nncnotralied  Lrapractona TeQUIrES R
oM RriE3n of the Sgoihcant conblrac-
Lizal terms that coqil 3878 e ol ke

4 CFR Che | {4-1-05 Editidngy
of Lha cwo ansactlony. Thess 1e'mB
Jaa] wide—

1 The [orh of comnsideralion chagad
or pakd.

215418y a0 puachiass woluane:

71 The azoie and Lerms of warraolizy
provided,

4y Righty tu wplales, revisiuns oo
i NLeA it

(P Tl Jurablon el relevaol licenss.
CHNIFACLE v wller agpreeinenls, aod Lec-
FRinatbon ol ehegsblatliue righly.

(61 Callal2tal Lran=-atliues vr voguing
byalpesa  yelatlobalhbpy  belween  Lhe
bayer apd che aallec, jiocluding arraoge-
FreiTe ol The pravlsion of aocllary or
YirlEid L3y st wices, aind

(M Extenshon o0 eredll and paymeal
Lelma., Thuy, for essunple, N the Llroe
for paviment of Lhe afiounl charpeed
A conbrclled 11ans&cllen difecs oo
Lhe pime [or pavanent of the ameenl
Lhflked i ab  wqconlrwlled Lraoe-
attlon, an Aadjuetrment ta rwflecl Lhe
Alffarelcs o pavinetT Tsbioay sbauld be
mipde 1T a1eh dilferabce wonld lsave 3
mpkerifl ellact on pive. Such corn-
pRrahlLlty adliskme s b requirmed even
If e lokareal wonld Ta allacaed 4 Lm-
pnded under 51 422 o othey applLL-
aahble provlaions of the lhierual Raev-
anya Code or ragulatlons

(R Meadipeee ceRivAfiad  eras—i )
wrtlen  agrarmenf, 'I'me canbredcbugl
t:cmm, ||-'l¢||.?ll.'-|:l113' the con2egnent rllovce-
an nT maky  Lhat are 3agresd ta 1n
writing heforg ehe tracanckion? /e oC-
teced 1ota will B feapcccad P such
tecms oee pansiste ol wikh the coenomie
yubstanre af Lhe MTACTI®ITE tTan5-
actlens. Tn evoluaklog moangmale suhb-
yLanee, gredbest weight w01 e g1ven o
the actwal eooduct af the partles, and
Lhe respeclave legal fghts o the par-
liey (w=e, Har example, §LA8EA R0
1Cwreershlp of intaogible praperzy 1. I
lhe cankbractual ierms are tnenomskbenh
wlth Lhe =eongnue substanoe ol the on.
derlviny Lransactian, the diatrl=t direc
ur oy dlsregand suclh Lermis aml amen
Pule Lerny Lhal are copeiskent o th Ehe
erpncnle gubsbanes af Ltbe tramsacisn.

& e worbiem apreereemd. In the aih-
geues ol 4 wrikkew agceeen=ol. the l:ms
LELCE flMevilor By brmpule o sanhbrae-
Lual agceerpenk botween Lue conlrglled
LaXpayels ¢onsl=tent Wil the epa-
Luokris subatatze ol Lhe Lansacticn, Io
detarmining the ecanorniv sulelares af

g
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Lhe Llrapsnc Lien, Erenbesh sewgh b will b
Kivel ta the antual cppduct cf the parc.
biea and thewr respeciive legal righis
[ywa, Tor pxamule, §1 4824701 (Ownoee-
ghip &l intapgibis propertyts, For ax-
Aample, LI, witkoul A writhen Arce2inenT.
A GEDTewlled rakpoyesr upsrales ol Tull
Lapacily and regulasly selle 3l ar LTe
aiRTpat. to Fucbhcr memnber of it cnn-
crollcdd eronp. bhe dlsbrLch director as
imputa & purchasing sonkrack fTom che
umarse pf ranilnch 3 Bhe enobrolicd Loy -
payers, andl lek=cmanre thot the pro
dwesr beary LiLLle rnsk Lhal bhe bayer
will il o pecthase il [al]l awhpul.
Furihesr. W an eatablign20 imdualey Core-
rantinn aF Mg of Crade aschEnt b LBk
LOr resolves an kssue Lhat convstllen or
nsnge will ma fallawad |F the condaet ol
Lhe Laspayers In vapsi sient wilh 1 @ee
UCC 1-.205. Foar examrle. unless phbhec-
wist agreed, pavmenl generaliy oy Jdue
At tIe Lime asd plsce ol which “he
Luvel is o oaucolyve pooudy Sepe UOC 2-
S0,

I Erergdes. Tie [Ol2M¥LE axsmTlos
ILTuaLrakr 1015 TATaETR (kL.

Erampte —Rferesent (0 welzme 1IEP A
Unzked Biptes 1g7laglourr] oo, Iepa-
laray Llwyd Lransporlafiun  aervlces  ECam
Ireiak. 109 Loreawen #eksudiacy. to shiz ks prad-
el (rom ihe Coided Skates <o overseas mar:
bBela Allhmass PS5al wscupeipas|ly  poasplese
TERPFTOELAT] OF M loss 10 DA . s arelptail
dAnmdskie salptacicn IR s iy fief ooy
L% of olee grocd o2 vinwcs of Faob, asd che
remainang ¥ of FELD'S grosa Tevcmucs are
aktributasle w3 F'Soh's konmrmpeclans with
U=l Lo determintcg the degre= o oom
parabilaly  Uelbwesg FWale wocoobrullesd
Hapaacllon »ilh LA and ol cooloollsd
Craldac. L ey Wirh AT, tka bdfale = Tnovisl-
wined lownlved in The we IsanmarClare 2zl
The regularsty #ach waoLch thesr Fare1cas ar
aroyided muwsk Be RAkEn [nea nesalne of Such
difierenes would bave n macecial eff=:b on
ih= price chaged Inablllsy 1e anake c=ldable
wiustments far thkese d{fec=n- =y wmauld ni-
jeck Rha ralisbilily ol che recults doreesd
leur Ly aoaploulled LEALSRcLIvg M i s
ey g EEw arm's P gkh rekul],

Fruwpic 2~ fehalifog of anpeitrim! fur dif-
Ntemy e el L B Svanafasigone jisd-
anf, XX oand sells thet jorrdil3F T2 ifs poel=nt
e pinlicn. . FB aleu wella prnluort X3 o
LSl rnIlia]l Lapdp vy wt w plicw of Z000 L
wnlc. E¥canr fer ohe eatnmke of <wch Craaa-
artlhe, rha aalas b Foaad k2 usecatllallad
LaApR e Lok placa areder sobsian aiky The
SlCIE ERCHAMIC @Ghddilans and CARFIRTTIAL
trrs. In wecsekrelled crnsacilabk FEoal-
feg o 2% Juecount far quabclocs ef 20 por
ordeT, end R S QISZOLAT [or Quantiries of Ld
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prl ealer. IC B parchased pramlpec 33 in
qurnlitie? of B per nedak, 1o ke skmense ef
othes relishle Inha—naleon, b moy ceason-
ably be vuncluded Lhal Lbe arm's leogsh
neled = B owagald B2 WM. Lefs a dlsecont ol
15%

2ia1 IT P purcbases poadure XX In qurncizles
of 1.0 psr cader B Fellalg welimare af Rhe
KTy R 1] S A ERE T FTRTTER REETE TR T AT L N TR ET
o0 PrAPEr SCondcily B oskatisalcal Hnadysie.
not necesAnTtlly a iaear cecrepolaklon fram
lhe 2% apd J% cdtalog dbiecaontt applloalde
RRERE N PR TR ([ T TRT R LES LT e A B

Facmpde 0 Cadrocie etrme cdpbded Srong
eroarand abdguzHer, 21 UETL & gl Boialieh
carpuest ., e The axelgeve Apdpabydiar of
producks mannzrciured by BFIY 13 [oroipm
pacent. 'he ¥P prodaccs are sold wodeT a
TIaddnRme Lhat Ls nob Kawie LA che [Galeed
Flalin. USTI Jdnes Enb have o agogHirmnl
wilh FE Ior Lkw nas 90 FL'e irdsname Fac
wears 1 bheowzk 4 USD benrs mark=tios =x-
HecEeE pouboecling FLUE Loadenaane In che
L'mil>d =Lntrs Enal are robocanbinlly ehave
Lhr evel of adedr AXpErees Acd ol iy s
JICT T TN W R TTE TN SYRTY G TR N | 1 T Y [
ackicud, PP =g ol brectby vr cndirechly
raambor=s Vel Jor ks morkebiop sxpeni=n
By Year 7 1bEr P5 wriubtnines bBoe LCzoCns
wery Well ®arwn In the maaliat ard som-
iande a peen pesinluby AL Lie lome, YST
EIRGUIEy ® cuCidiLiss ey apeok 1or FI

2001 T dalérmeduibg UAT S arko a lasgth pa.
=gll dwr Year 7 Lke Alzepack dlrectar con-
m.dars the rCcoacomic #ibetance: ol Eae ace
rang=mects bosween UED and FF thrcough
cul che vaulse f Lhelr 1olutionshLip. T 1S dn.
Likaly Thak et arf’s InngTh, 1IAT &ould e
Lhien whinvy-parical napppeng wlihegs game
gezmiuce 3l coubl derve 8 beoeilk foom
thpss vxpenses. o Eals cpme. khege expendi-
tures |lodicate a cowrse of comdack that Lo
co0slslent wmilh wl afCecmdns wikdel which
1ATE racalvenl a Leng-tdrr dgbn Tn oae Lhe
TF Lruliogme tn th+ Llmgponl Siwtus Soch
candusl 1% Iocvnsadleol wikh Bhe centmcbadl
arrasigamaniy kepeeen FYoind LS00 under
whbleh USD wra mersly o distclbocor, acd
inter 4 comrasslng A2t far FP. ThaTarner.
the DiRLvlen ahibes Biod TAL AHIBUGE o HE rei
pwnt higlwyeg L [rowenl B wpdur whish L ST
will rplain an @uprooroeks portiom ol bhe

prce  prem:uam attrmibutobls o tee FE
ardecame
ik Blzk—lAd Comparabiliie.  Deel-

wn b She degrea of cornparabllicy ug-
Lween  canfrullel  aod wacdelftoulled
Cransaclions ragailey 3 compifsan of
Lht slyoilicoul richa Ghatl coull affegct
Lt pooces ithal woald be charped o
pesd, wur 1he prolilk Lhalk o wiewad T
surn=d. io the twe btraonockicos Rl
twan b eate b cuzislder Lpelode -
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vy Mackeh rishs, Inclpding Mactua-
1uins I gash, demnnd, priciog. and Lo-
vrntary levels;

121 BIsks nssoclahed wikb the succez:
pr Enaloce of resarerk ardl g [ ant
arkiwitips;

i1 Finnnegial plsws Inclading oetos-
LLans |0 1GCCIRn cucramey rates of ex-
nhrl.ng':: ood 1nkerast rates:

Ve Credil Al ollechlon Ulako.

15k Produat Habiiieg piake. sl

Hit TNl Lusineds ks relaled Lo
thre pwnership oF property, plaot. abd
adIpEnenl.

TH: Mantiferehans af aradlesr fhar beirs
rirk. In owencrpl bhe deleroolosbion of
whirh rantrallad Eaxpayer henl't & pak-
Licutnr risk will be mads i BcCcarlAlca
wikth  the prowvsiene of  §1 £B3-
Welwiknera Hy (Identilying  centbaclwal
torms). Phns  tha Rllecrblon of rleke
EF'ﬁf-l-nﬂl" ar Imphed Y e LS3DayaTa
arpntrastunl tarms will ganerallr ha yo-
aperhed I 1L 15 conslatent wilh bie soo-
nomae sibsktoince ¢f Lhe brapRackien AR
ollecabinon af ejslg betweon controlded
ELXTAYPTS Atter Rhe gubkrome 87 sach
ci=h 17 known 9T reasanably Epowabie
fucky moonomie subatence 11 conzid-
erlop the fcongmle aubkstano: 4 the
tranmarklon, the fallewang farta ate ral-
vvant

117 WheLher the pattern nf Rhe oon-
trudled taxpoyera condact aver me 1
Cousedlenk with the purperied alloea-
Livo al risk bebween the: ponbrelled tax-
Pavery. or where Lhe pakerrn o=
clianged, whethar vhe relevant eonbrac-
Lud] Arcdopeiceen s bowe been moadiiied
Accerdingly;

181 Wheltber a4 vonbrolied Laxpay=c han
the floartlal capacily ta Bundd losees
that ankghti W expeched Wy uocur as Lhe
raalilt of the Ngswrnptaon of a risk. or
whether, L aroms lewglbh. acolber
Aty L e coblmlled bransaclico
woald  witimatsly suffer Lthe  con-
Baq Bt e G0 0000 logaes; and

L The «#3T2nl b wldel =l vua-
rmollad] CAMDArer gXebtlses maddgerlal
or ¢perablonal contm] ower Che buzi-
AaaPr AGCErikles: thas dleectly influsode
Eht armovink ol Jbcaie ur [ogy realizel
In arm's length dealimgs. v rties oadi-
N4Tily TRRT & gresbar zhivea ol Llioge
rigkg over which thay have ralativaly
mnEs QOnLELO;

i Eranpdes 'The following eXAmples
1Husesate Lhis paras rspl s,
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Eramale . P, twe wholly.owned fercigo
distriauter ol UEM, & WS Moabulacnuder.
gy wideeds rom Lshkd woder a wrlte=n coo:
Irnct Wolpelp ape a gaperic el soktcaoic appl-
ap Tirnlar the Leomw vl Lhw cuzcracl, FR
AT MY pd Lk Ltk Lo g0l wideevs dur
-ach al tha fea vaum aF Lhe canlrazl 4l =
prrlce ol LD g wWidgeT Tl wnlpela will e
scld cnder FO'R kel And 31F piGe Lnans
any meskocing straispins tr pEnFcTa ARdeR LD
the loredgn markst. Tohere a0 ne ceboTe or
buy bavk provinaond. FD bab adeguacs Tinao-
cidl wazaviky b func k3 pbligations aoder
1her zypl.=cl ander aor caoccumscaco=a ihatk
vian il peapakly by eapecied Lo aree. Lo
ek 1§ oam A FL acnd ogily 100000 wldeeis
At a prlew af 31 e nan®h T Fuar 4, T acll
A cotlie ooy ol whilgsla al o price o
N por unin, ik Che conrsacioal talpsE al-
Incnting market cisk ware agraad o: bBefara
she pubtcome of auzk cdak mas Woawo ar reo.
FPoably Ecowanls, FD bad she floanclal co.
sl by bo ear the mar ket cinx Bhot 18 woald
Fe grsll= booeell )l of the widpets 15 pur
4l carrenliy, sl e cormlaet wae con-
RiAra A A% Lirne, FTH will by Juermed Bo hear
Lha 1hFH

Erazple z The facty ave TEe 2uner @3 1o Fr-
amge 1, excepl that 1o Fear 1 RO nad anly
SI30MN tn toial espltal. Inclading onns. Im
=akbarquept Tearr UM makes no addlilecal
sanlrlimaliong WG the capatal of FD, acd F1D 16
anAnl4 e altman poyr caplisl 1hreagh Etoene
Fivn an anmlalml merly Honathelaes, U2M
AClubdss i W] ThWO wpleula wanoally G-
KL uopder cha tarmks of 1he andfeael, aod
USM cuends croditc co FD oo owabklde i to di.
nROce she purctayde. FD <o noc bade 1he i1
nanuidl capaclty m ¥earm L. Z acd 4 oo Qi
nanre Lhe pnioshase of bhe widgeta glvec ibat
1 cgaulil ek =]l gnost of bhe wrdpeis 1L pur-
chadad duipgs Clh<or venmy Thuw: outwilh-
arandlng tha Takidd of Rhe craobteecl TI3W gl
not FTr asgwniad the aneblat vich 1hel s kubi
slanliel portion of ibe wWhlgers oo ld EaT L4
epld Eince o that event FO mauld on Ba
whle ko pay USM for alk of the wsdgobs an poc
1:hussl

Fruchie 3 5. a4 Countre X cerpormbiom.
manufar-lorme minell impiore that 1 eelig 40 B
lea 1A, purknl. P pescperilve clie muosuc
nTe vaslops penlycts sl 2ells Lbse prod-
wrkh Th naranlkalléd cnsfamang i Bhe Lpted
drates. The ranlregt prpcy [ar The melyrs 12
cuprarfeld 10 LF B dollabe, wilsclivelr albo-
saglng 1he cUlréb:y rizke B dhasg Ippra-
Acklaws L & oo sy cpeigogy floed naliapgs
becwnn ThA CINE e cak AT ks =gl i
TN |5 Edda, Aa Lok ar 5 oo swligponl s
MNeooneiod capoeley e e Lhids coreemze mek
Cloeladlng by Redsibs all qre puel g Lhe rako
and ibe mi-nduer o 3 il BOIE Snbeinl e an wlik
tbe torma al e santimest [la., Bl oot
Ariue 15 nat wdjwited ra cAEAGE Aa|ig e rety
TAYEIENTSS. The RTAREN-2NT nf DA parkisa [
allocazo the cachange plak o 3 wlid Lo e
Hpecied
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Nkl Revenue Serice, TIeaxIn

Eriemy'e # [JSACH 12 the whally-uwopd U &,
mincidlary of PP, a iotelpn mmawiaciame:s,
V3duk wstd a1 & dlasmbrior o gucle maou-
fwciured by FP. ¥F mul CRSol anecely W
ngreement sroviding thel FP Al Twal ahy
erdloonry prodwct Liabaloy ol selalog Tvam
d=fac b ln the gFoode inAlufacicied by FE Ti
e tiee. howsyer, when oniinery product L-
nbLlity clrname are suftoiscd egaloak U3Subk
apd FI'. UEyy poys the rraulbiog dacegea.
Therudyre. Lhe djarrick director ZJecegands
1ha riapiracfoxl arcacgemank repacding prod-
aipt Llabilicy oasts beawresn B oand 4'Sihub,
ANd TCEACF Ghe MGH 45 bavop been eseumed
nyr CRdub

{Iv] Eremonde gokdztans [htrrmirng
the degles of comprenbiky belwesn
sogkralled and  woeootralled  lrcaos.
actiond requlers nocomikerisou of Lhe
slgnifirant roanamic combition:  That
ol nffeclh bhe prices thal wogld be
charged ar waid. o LBe profik that
wauld ke earned b #ach 9 the trana-
aclitny, Thesa [aetorq Lncnde—

(41 The aimnilacaty ai gnegraphic mar-
kats.

1HY The relative size of 2aech mavke=t,
and Lhe axtent of Lhe avecall 2ceouombe
irvetapment io ach matket.

[C] The leve! &0 thé MalHEL Teg .
wiliiezala, yenall, #te L

[T The clevant maskeh shices (er
Lhe praduckn proprrtias, ar Servioes
Lennsferred nr priovuled;

1Ry The lecaLivo-spe=cilic coals of Lha
[acLecy of pradutlida: amd dletrilublon.

[F1 The astent ol Sompeklblon 1M &Rrh
met kst wikh eogapd 1o Lbe pTOperky nor
BAMILCET UTWICT FOVLR®,

({1 The =cocoamiz vandikico of Lhe
piccbacular ncdwstoy, includlog whsnber
the muckel je sy conteachloh < 4pAT-
s, dusl

(Ht "Ihe  alternablives  mhali=tonlly
peRITAT e 1o che Baycr and asller.

(v Ffroperny or o sorviers. EvaiudCinng
Lhe degree of compaalnlity bebween
citptralled  aml  uwsenCeslled  TI3n05-
aelivpe eyuires 4 chngerlscln 0ol cohe
pEOLalrLy aT Aepe.ced transleaTtred In Lhr
Cranerction? Thls compariaag may o
tlida any mfangihles bhat ace emesl-
drdl 1m tangible prnperty oo oservices
bruog tracsterred. The compiatulicy oF
the #mladdel inbaoeables WLl L2 3nha-
Ivaed velog Che Taebocs Cislal iR &1 430
W2 i LB (Comparahl s inkanEals
aropalreyy. The relevands nf !'|I.'I.'ll|l|-'lﬂ|'-
cermparamiley In avalnakiogp khe cel-
A ivg reliad by af the cesuiiy wil]l de-
me0d an bhe methad wualied, ™o galld-
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inee {odcernlog cha  apeciile Com-
paratillty conalderariota rpplicatle 13
ransters of Labglbla apd lotangible
praperby. see= §51.402-3 lhrowgh 1.482-F;
ser alsn 1482 A7 lkalinge wakh Lbe co-
oTdi{Rnkion n the mbangible and tao-
glhle properks milos

M) Saenal evrumslarces—i1; Marked
shaTe Srrkary. Tn r.ertain cir-
CUMstR0ces,  TANpEcrn may l'd-'l'-'Pt-
shratagien 10 anEer AW MArkebs or Lo
locresds & produck's abals of ap LxEiat.
ing markat rmATHEL ShAre skrabegyrl
Suth o ytimlagy wodld De pafllached Byr
lemuurarily jncrenzEed markat Javalap-
MELL B peicee e redalo pooces LLAT are
emeararily  lewer Lhan 1he wrices
charged far comparable producty in Che
ramr marknrh. Whather ar nsl the
shoatewy 15 refdocted 1n the tranusfer
nelre dapends on whirh party ta the
conbrelled 1randaction I=GREA Lhe cpabks
[ tle priging atratagy. 1n RAy rAse, the
wllech ol 4 marEsr share BLEALEEY N 2
fanbralieat trapadetian will bBe Z3kan
iota aceawul voly o U cae be 2w
thutl an wncanbteal led axpaver endaad
n a camparable siralegy woder come-
prrable  mcoumstanewss (e o CRiL-
priilxle pecand af Lime, and bdie bax-
pRY¥aF prasides  deoamentakbien Lhak
subztanbludcs the tallawng

1A)] Thr epsts incarred Bo implecne izt
chre morkeh shars sirabepry e bocoe Ly
tho epntrelled taxparer that would wb-
rRLT bkhe rukare poerita kbt resoll fcom
tha strakegy and khere o5 o moasnoanle
Liellheod vhab the seonzegy will reault
Ln Tukure profits that refelt an nppro-
prlale reldln 1o TEALED e by cRsts
luetprrad co Lplerienr L

[H1The MATEST =hare shTakpey 15 pir-
puad only lor & prrlod af ke Ehak s
reasanable. taElOT loto conslirTablon
the iBduatry &nd product In guesklon;
apd

121 Thes Market share strategy, the
relatad oosts pOd expactAad TetnThs, and
aby aslearpant betwesn the copttalled
Taxparerg tn oahara Lhe ralated onsts,
wite eylabllabed Delors Lhe auratesy
wis implementsd.

117 Bifferek! gQRogrlaEdc Xt —i R0
i ogengad  LInaentralled Comparables
vodapaclly 2laonld De Jeplved Trom the
peop rapliic inarkeb o whilely che can-
ulled  Lagpaysr operabas,  BESaynss
Thate Ay be pignifcanc ALMerences LN
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srononic condillens Lo dyfleTant Imat-
Teta B information Icoms tha daine
markel iz mob avabllable, an  uwmini-
tralled compatRble derived Leaby & olif-
ferenl gecklapilc market may oo cel-
siderad 10 ad]upcmenta abe made ta ac-
counn Tar dlfferenosd batweell The Two
rnarests 1M anCaernalion pertaitblbe ad-
atmenta [or anch dillesengey |s 01
peallpbla,  Lhem infarmation  derived
from wocontiollad compsualles i e
roosk BLFN:1AT maTRet For which rellabla
dnba 12 Avallable ey be weed, bt cha
axtent of Aach difterenses mav -aflect
the rellabLLiEY of the metlod (o pur-
gk of Lhe beat mebthod rile. For tlily
puCpess, & Fa0Eraplle fnadlen Lz aby
TRORTADNLC RO2% LA wWhHLCh the economec
onditlans for the relevapt prodasl oo
SATSNCE 458 SUbATaAnLIALIY che Bame. and
may |nclade maltiple copnbries. de-
reading on tha economic conditione

(B Erampiz, The Tollowlng aXampls
11aztTATes thiE parasTaph A sl s

Fremnly Mamg:e g whelle-awn=i larelrn
Awlenliney ¢l 0w [ 5 cerpnmt:en macufac-
Lwiah prmlugls o Sogpley & (or gnle Lo L' No
agiinh Tl led TRondsu T igre are Jeesba] “hat
woual provhle & relinly muasee 97 dth=
ArSA Wl peal L Ammier Liie ransecakbde
wirntrallad prlee aearkanl The Aigg el -
rocos ceafitean appirlog Bhn pugl plge meih-
o o thd ceanpalalAn pealliy rpe ikl [efar-
marlnn an alnecaatnlled wpayem por-
Jarmlog cornpalhie TuBcidicon aanler p:ne
Faratls circuineiwhces [ Che adons o=
groTh:c merkrt =k nor avedlable Thevafn-a,
pdmsied Jdata Jeorn uEcasoicliold neuaba..
WATErS Lo achel: 1w Kt imay Bie czaaladu el Tn
crder oo Apply “he cakt Tluk mathad In 1Rls
OAGE. compnrable whoancralled mantlielde-
ars 1re fownd to she Unlbed S1ains. Aecnnl-
ingly. dara I-orm she comporanla Ll Y. unecmn-
crellrd manufnciurers. a5 RAWALAA ©A An-
court lor differescer beewess Ghe Uanated
Nriter an0d Coonicy A5 WEDETaphlc markee,
11 uerd ko nesk che arm's longth nries pald hy
T < Manaco However, The uae of such dace
mey affeca ahe c=linblicy of <he TeR0is for
parpases of the hean methed Tale, Aee L 4BE-
Jich

MY Cectidivd aacdags, B wo woeoa-
crolled baupayver oparaes b A EfTerent
ECogbRplaic mad B theals Lhe oo Lesel Led
Fasparar. &J|USLENED1E  MMAY L2 Bel-
CRRAFY b Reconnt Jar slgppilleant dEd-
[oTences Lo oxsks atiributanla Lo Lha pe-
Tgraphle mArkpie Theus ad]wstoown s
must b based ¢n Lbhe affact awch dif-
ferenees mauld have on bhe cebelde-
aklinn I-'-hl'l-FFBl.'I 4T pead 10 the cootralled
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Llaprautioo Kiven Lthe celaklve compebe-
ElWe peskiion: ol buyers and sellecs 1o
#ach malrket Thus, Hr example, the
FRCL thal the tola: coats of vperalbany io
£ 200brled Manufachurel's peowraphbic
markat aps (428 Lhan Lhe corhl soata of
GpRrALIME T Ocher MAT Hebs ardionasily
aaniifles higher profita to khe manndac-
turer coly o the cnsk Aoffeoemras wonld
IB-reass Lhe profits of comparable 1I0-
cupilrulled manufacturers aperabing ac
ATM 2 1efg T, Fiven Lhe cornpebib.ve poe
slclona of bovers and z2)]lerw in that
TIarkEsL.

I Drcwpls The Tollcwing eaarmpls
lg=trates the principles of thie para-
graph id i ).

Frempic. Cowbere, o 0.5 apjaiel duuslyso
corpomiom, cooirlcte mh S2Weo, drA whnk-
17 owoed Councryr ¥ osobslAlicy. oo nvard -
iore ata cloihsa, Casts of apereilog Lo Ceub-
iry ¥ are sagalllcansly lower chan chd apdar-
nting coeta Ln the Unaced Scatas, Alchoughk
clothen witk the Cauture luknd &0l for L Ero-
mism price. ohe aipweal producilon of 1he
clothes doee nct requlre sdgnoElcant speslal
r2=d knowledgs chat c2uld oo Ee acgaeeed by
Hobual 07 potsmcliil Sompeilicrs Lo Bewed at
reamonable cost. "Lhies Mawecs  functions
voald be perfarmed br ceveral notwal or po.
tapilal competitors w0 Sewlo L geographic
MarLely ibat arme slmliar 10 Counory ¥
‘Thuas. the {uch bt sroduciion la iazs costly
In Coaclsy 7wl nol, vn nad of scaell, Joslaly
plALLenAl pralils deciced drom btowes opec.
nkinyr coafe In Cevntey Y Inanng ko Sewzo,
Lagayps Lie conipslikees pusiliooe a0 Bhe
arlimr Aclynl ar pelenlisy. preducer= Lo =lma-
lar geegrraphl, markels coppble  of per-
Famniag Lhy some [unckicns sk Fbe somn Low
Srnndy Pl LIt sl wgen = eng lh sach prel-
Itk il 1T ursl 1= heval nsad by o ez

it Tronseeiiens ardinarily nod ooeree-
2 uy  commaerodies —tal da geierd
Trunyacktians erilinarily will nat rcaon-
Shikaie cellable messares of an arm's
lenyrLh reyalt for purpeses of this =or-
Livo il—

171 Thay ave Lok Mmade b the coillawryr
colgEe 0 Luylbieds,

1 Ime of che principal purpones of
Lhe ancentEnlled Lansachlan Wee Lo ds-
tahlish AR Arm's Ien@th resie t wikkh Ca-
=rerck ta Ehe contralled tranancklon

(H) Fzamnies. The falliwing rxamrples
illustrate che princ:ple cf bhis para.
wraph tdudmn.

Excmpic ! Noil g the arginary course of frsi-
mers, TSP, o Dolted Soates manufecturae of
computar mafwar:. rellE kA produciE Lo
F5uh. 141 Joreupm dielcibuioc 1o conmory X
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Campsn. r Ll )l Slele caldige rial ol U3EF.
Alao =2 |1g Ly prodlaiiy B X roEsb oereloted
dismbatac: Howewsr, |n Rhe biab Gedar re.
yiew, Lo ae Jorewl pnGa o Bropoey, ood
Compoe Jayunlatsd b lnvahhg ¥ DY aelllog
all of uts praducss Lo noreldsl JIRTFMUTATS
lma X for n sugucdation price Beeaowa 1ie sale
o Lts okice tnveatcry was Qo1 p AR« D 1he
opdinary —owrae ol kmeloess, Secumened Rale
amook w0 wied an o woranleoble:d] coar.
parable b decerrmios CSEs aoince Teneth re.
malk [rem Lee conboolimd bragepr i

Eramizle & PeiHoagel purpor: £f exzblishang
as il s Iekgeh reswdc USP. a Unbs=d Stales
Filiaetdere of [aren maichinary, sl it
pemlor po PHob Lt wholly cuned dis-
CTibaLar an Counary Y. Uz, operatloy mb
ey Tull capacany. sells 45% ol 1te 1oven-
vary to Fduwb. To rake ass of [t excese =n-
pacity, and also va establish 4 compacalls
wncanerallrd pries ot It Traneter prics ba
FEub, VAF iocreaacn Lka produckion oo (ol
copacley. USSP aells ibs exc=em loveotory Lo
Comped. an unrelnted focrze dissributee in
Couniry X Counscy X bas npproximscely thoo
RANIE ECanOEUC Saldibanos a4 bhat af Couutry
Y. Bpoause poe of Hee princizal purpusts uf
welliog to Qompro 'wos to =waklish pa wm=
lemznb price fov e coobrolled LTHnesctloans
With FSuE. DSF's pale to Compoo vadoul e
uesd 25 am unecobrolled comparmlla D et
mipke UEFPd acm'e leopzh casalk dcann |l vien-
irclled brooescitac.

ah Armmr iengr® rarge—(Ir Inopereral.
[n some zamsn. afpplicalleo wf 2 priciog
mathed wall proiace o sinele  resdlt
Lt e Lkr most relialdse messuce o Ao
arm's lenpetn cesclit. In obher ¢apeq. ap-
plicatipn af o metbod goay prodace &
number of ceswle Treohs Whilele 3 Mulge
ni celiohle cezulis may Lo Jerived. 4
haxpayer will wol L= 3ulect Lo AdyeeT-
ment il dle rescdta Gl AYLLD Buch
range Laris lagpth rapgalt.

(21 [Mtermanation  of arme’s  lexgik
ranar—i1)  Smmadn methrd. The arm's
lemgeh range 3 ardinooly determioed
by applying e slmgple priciog melthol se-
|pgwed wnder the best metbod rule Lo
trn ar mare oneonlrelisl LEanseeions
pl mamilor compacability  aod  rebsi-
gbulity. Use pf mare Lhan obe method
mns be appropriate fur the purpeces de-
seribeil in parsgtaph $ca2Cly of chis
spckbian © Beab muthad rule,

i1y Aefaction ar cewmperables. Oneon-
rrollad comparahics mosk be selected
beEed Ur3n Lhe rommpnoabhalley crikerlia
ralnvank ta thn method applisl wnd
ooah b sultaclenthy simalar e Lbe con-
zrolled tranaockico thot bbhes prowlde &
rellrble menyure of an arm'= leoglh Le-
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zull IC wmaterrd il ners exlat be-
Lwepn Lhe combralled and vnoesntrelled
hramnsdellons.  awdjustonente  ousl T
mede to the cesulty af the vocontrolled
LrRbsacllpn € Lhe clleet pb osach iil-
[ebnzea o0 mrice ot proflls ran b
decerbaloel wlih a2l el aGourdsy Go
impcase che reliabilley ol Lhe resulte.
Bee BL4EE-1rdidr rtenodard ef come-
paribLlLityh. The arm's |ﬂ|'|3't-|'l Tangr
will bt dupived anly ('ON) LOOZ2e @nd'GR-
teplled comparalsles  Elal  Lave, o7
throngh ndjostmenis can b2 brouglt
Lo, & 29T ILar Lowed of cnmporoballty aod
tellabll.ty. aOd unconbralied
camparalles Lhal kave a ippiNcnnt|x
laweer Bevel of counpauatilkty and reli-
nhpdty adl oat be osel in estaidlobhiLog
tha aTm's Lengrh range.

I Comparzhies (noduded (R owrm'i
fengbt s —d A I ogenerel. The ann's
laogih cRog: L] ronawse af the reeolis
of a1l of the noeoetmalled crmorratbles
el sneet Llee T¢llowlng rendihinne: the
infeereaction o cha conbro'led trans-
acLivo aud ble WLConsrg| fed
comparables je aufMciently complets
ihal bt 12 L:kelr that all neaterlad -
incences  bave been idebbied. aach
nuah dilfersnce has a4 defionle aupgd rea-
ranably Asrartoninable cEferl au price o
Profllh, nnd an adjwsicoe=ol de seede Lo
aimminrta the rfirot of rach suweh dil-
[eTenca

P B Adiurtieend of reange fo dndTadsd Yefr-
awhildy. [0 there oo e wocooleolled
camprrebles  desoceaed  in paragmaph
capEZir Ay aft ihls s=chlro, Lb= arctn'y
langtk panEa 17 deriend fram the reqully
il %11 Whe woronbrolled crmparodales, ge-
lected pursient o paragraph (RF230L)
[ Lhiz swiblon. vhal achleve & sumodlar
level of comparabllity and mehablee.
In auch <oes Llee rellablliby of ihe
apalyaiz fousEk be jucyeated, whepe Lt e
pumsllle 10 do @, by adlusling the
rarge Theduwprh aznglicaclon of & walid
sLablstheal so=thod Lo Lhe 7esulbh ol all
pf the voeawboolled comparahlag g 28—
lmzted, The cellalithely ol Le aoialyvale 1:
incremsad wheo skabistical melhedly ace
sed b oeslabllizah R oronge af resulls i
whirh Ehe Hmiks nf Ehe oo wiall be
getcrmened such thab thece oo 75 per-
rent protakbhies of a2 reanle folllog
rEye e IRnwer ond <0 thi range and &
Th papzant probakdllce af R reaale fall-
ing helow 1he upper end of bhe Tange.

253



Case: 17-72922, 03/30/2018, ID: 10&&8687, DktEntry: 21, Page 103 of 143

G 1.482-1

The intelquartlly rabge ardinarily pre.
Mdes BE accepTable meaduce nof this
Aspe; however 3 difler=ot abebistecal
Trethodd itey De applked 370 1t provides o
e Pelbatle neaewrs.

oC) federguatile ranye. Foropormaes
of thly seciian, Lhe ioterguartile rapge
1z the rabge Lotn Lhe 2588 ta the 25th
parcenblle ¢f the reysulbks de=cgved from
tha chconbeoled comparables. P'or this
DL, Che ISLE pwreeotlle Ls the Iow-
eal Fesull slgrived fouic ao urneanbrol led
compastable a0sle that ab least 96 par-
cankh o Che resulls are al o elow Lhe
value of that tezull. Howeaver, oF nx-
AcCELY 25 peruedl ol Lhee 1edulls are athoar
halew A resgln, LBet Lbhe 35th percentile
I equal bo the averdes ol Lhal m=salh
RAd the a2t Ltgleer regull derived from
Lhe uneonneolled cornpardabley. The Tith
pRTEEntile 15 deralthibisd nalogeasly.

A Afnerbiems F [hipeyer s Tesolls arn
Ay Elde Gty fEegdH aoree. 10 Bhe cesulia
ol & cencrulled traosactivn fall oulsids
Lhe arm'a langth rabge, the disLrlel dis
TLGLOE MLRY N&aHe allacations lbal add-
it the contrellad tadpaver's regull Ro
an® point wichlp the atcn's Jenglh
Tanga IF Lhe anbarguarhile Taepe i Laed
ta Actermineg che arnva lesgth jwage.
neh adskment 1L apdlbarily be Lo
the modian of all che reaulta, The one-
tarn 1= Lhe WO percantile ol tha e
malen, whigh 18 debermened I a yoaaber
armalpgnos t» Lhat described 1 pars-
Eraph ediZReit g™ of  thls  pection
LInkecnuarkele rangrl. In ot har oa3c9. 47
adjustment nrcmally wAill be made o
Lhe artthmehlr moan o &l The TeslLs.
Spem 51482 LeF2iden [ fer dexermina-
B af an adljustment when o con-
trolled taxpaxer's cesalt far 2 moltiple
wedr seclud falls potside RO arm'™
lenglh range cooeisting of bthe averogs
rezulie of uvpcenbrollsil cemparables
fer The sume peclod.

4] drm's denglt TELTE RAD pPrETRORIEN
e wlivcalion. The rules ol Lhis pora
&IFRUR (2 Jdo nob reguiie Lhat Lhe dis-
Ll dlpecta galablish an arm'e length
I'soge prloc 10 kg 4o allocallen
ubhidet escbElon 482, Thus, Eor example.
the diatrlel direcior miay prapecly pro-
oo an &llocablon of Lhe basid af & win-
Ele sosmpsrable wocunbeolied poice i
the comparabla  wheonbeelled  price
mEthod, g8 deachiled lu 51 HE2-3(0F. o
hear properly applled. Howewver, 11 Lhe
TAXTAYAT  SuLsayguently  deruobatrates

246 CFRCh. [ {d-1-05 Ecifion;

chat the reawlbe 2laimed on 108 |ocenme
¥ ThiomT are within Rhe range estan-
hiehed by additlcoal equelis refable
comparahle gaconkonll=l prices am o a
maoner c<anzlstent with the regoire.
tmenks sel EocEio la §1.4E2-Lllan2Wingg,
then oo aliveablon wlll s made.

9] Examipees, 'The [DLLOWIME eX3amples
LlknztEate the principlas of thie pata-

Traph (47,

ETammd ) Meleson ay ostipartble; 1)y To
sypluata the arma'e Iecgeh raaslh of & ton-
teell=d trapsoctlosm  hesweso U28un, ctha
Unlbed Srares CATpaFer wnder reviaw, amd
FF. It= forelen parcnt. the Alrtelet deresoce
coneldcra applyiog she Tesale pelec soecknd.
The Alsoraca dlrector -denulfof 040 TiNEEATLEN
wnsootepkled transactiona. Tha dlacrlbwocars
1o all tec wessctrolled Mrancacclows purcnoa
ond ressll similar predeeos and perform saed-
Ier funekloos o those of U559k,

(Lt Dnte wibn respect b three o[ tEE un.
ciotrolied arensacklons LS 7aTy Lmited. ood
althcurh epme materal diffecences cac be
sdeqtdii=d and odpuaced [or. che Jeve] of com
palinliny of thes: cheee  unmaoowrolled
CIEmMPRCAbIeE |8 |yoibicankly Jowsr choo thac
vl Lhe ather poven, Forther. of theoae seven.
wib:ugimegt: For thy deolaned martsrlel Wl
[wiabre an be relog oly mede cer owly Tour al
K wpcantrulled Iracesnckicns, 'Poerefora.
prHnanl by §1402-10aH3X I poly ibtas Tour
ANGEIRrG] e ceanpHrbles may b2 gead Lo es.
Fahllab win arm e lmnglly Tampes

ETANEA & Arae's Iengdd: sange congeee of wli
che mesklds 1) TWR FACEF A LIE wamie By o
Erainge I. ATplyrmg rha fadaln prkes sue Llenl
Ex il fonr wCcaBCiellnd calnpoeddpn, s
maklcg adjustments o Kha BRSIRGAOY 1]
compLnbles FuTsgAnt o 41 432-LLin®  fua
dieeriat leester derlvos Che Colicwing -
Hulis

Tipnigd 1L

Nawel
HT

L FTE.
FEe=
1570
a5 &

LUdOe

[l The dlarelar dlmecler g@etermanes that
data regordlag 1he fanr wocgpipelin] $4oe-
netlors 14 safticienn )y covpolare pul sooursiy
%3 tant IE 5 Wikaly roac all cealede -
ferenecs: bebwects cha ceoliul el wml yppegn-
Lrolled TrapsocTianh havd Deap [eandied.
=och dIfereances nava 4 dalinis and -amenn-
ably apcercasnable nlfesr, and wqiproprste
ndjarimeocd Yece mada EnE e ) [ yrepe s
Accordingly of 1he ceEale prica rarlival i fy-
Eermloed ko b2 toe b=y mcibad jparmownl, e
q11.442-1c1, ibes aren’s leBRTIL Tangs o e
Lootcoiled tranzacclan will eonplac of tha ks
malte of all of che ancenirolled [T HEE
purduant bo peregraph res 3 iiEAg Al g
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anghloy T, L= wlw'a LEAWCh range o Lhls
ek winlhd s Lhe range Froms 346 ro 345 51

Example 7 Asze's Wengife menge hmided 12 1@
FUArLLE Fene. |11 The tacls a0= Lhe Eame as iC
Eramok 2. k¥capl In tbLs vase there e soene
prodacs ophd (wnceiomal JiAcrences betwesn
the [2dT  uwpeancTolked  zompirabier  amed
UESUh. Hawewar, 1he dobn 15 Insufflcianciy
coonploce 1n docercalns bbe cCfesct of boe ALT-
Tereice, Als Lng che reedle price meihed e
Lo [odr nosakrenlled comparables. and mok-
logp  adjwsvooee tn thr  oscookrollod
compdrabtee pUrSsgeol Lo §1.433 1cd=E: Lhe
dostrlcy dlracear decwves the [Gllowlog ne-
salka:

Proul
sl

wira o] Carong bie

A
e
oG e
i 750

B -

il 1T capoeel e esTanllabksd i34 Tila owew
roat all marselal AlFfecrgeed o Daloely Lo
hava bwean  idenTilind ikl rallahle  wlanar-
reonie faide I cooso AlfTescecid, Adocenl.
Ingly. ol LR cpbils prlee fefrkel in deiepe-
mlned in ke rhAa Besk enetHad poarsusbc o
§14BE1e), whe ared's leogrh 1anpe Jor ria
cacirolled raveacilon Miuat W ol blldurd
purswant ea paregreph on2xisl XE3 of Hhls
sectlon. [o kel cece. whe dlacrszt dirocoes
uzeL boe Jorerguerkale Caog: Lo Jeernuoe Che
arm's leogth ange. whlzh in vl Fange Teamm
341 bo ¥ 26 I U3Sab's polce Mallo caoshds
thld racge. Ltbe destoict dovesior ooy makc
a0 ollccablco. 1o ckEls Zase thao owllocablen
wmoid ke 12 tb* medlan of che recults. or
&H .

FTAMELL A Avd's dekeach Porame hiradind 10 1KLY -
cuarchic rauger (I Tco Fynluais Fha arm'a
lengTh reguls of sonciolled tiandasctiond Lw-
cween USE, a Unercd StoTas oo Bectry s
compny. and FEub. :rs Ferauih Rabslduasy,
thre Auidc: Alrecier cacdulern applylog e
comparable profss mechod. The discrlet di-
reckor idencific: 50 wmcomcrollad 1REPLYAIS
withio the samce Iodwatcy ibac potendally
could by uked 1o AppdF thr racehod.

oLy Facknhar ralaw imldent va Rl o 33 g4
Lt wocofbiellud Icanaleelory= wEgaEn
wxbevardes rguizlng =amalay capitel Oveawr-
werns wnd facholoal Emcwe-Toee Tate wlith
crRpesl €0 Myve o0 the wocufenlled Ensaafs:-
wreea 16 wary umloed, ird abcheagh sQpns
waterial didetaness ¢on aoadented 289 -
jusaed for. he Jews1 of comporobilloy ol chisar
flye uucorilcall=d compatsblss 1@ slgnif-
rontly lawer chen tbat ol ehe ctier 15, [0 ad-
ditlro. Tar theoce v wpcontoolled
comphralles 1% s ool paesible 0o occuclrely
allocate ronts beiwesn the Buslness acilvity
asGIciaked  wiltk bhe celevamt cromsacelona
wld olber Basloewd ackivilles, Thercfoce. pur-
suanl tm §14HE Iimiialnl coly the ather TiE-
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Taen wricpnbrol el ssnupanable nmy e o]
e RRTARD b a0 akir's 3aeelh rang+

tddy Althoagh ol daces o0 e fAfceosy -
hcloy  wicannrolled coaripsdrobled o 1el-
aclvely cemplebe and aoccrabo chope L o J6g-
mfcane pcaclblllty thot some mnieriol 417
[ereccps: miny remaln. The Jeslclco el Lor
hos debermined. for exampls, tbat st e Lk=ly
that thwes ace mattranl diZferences o the
level Al techelcal aspeckier or an manaze-
Iru !l wllhciensy  Ascardugly. i Lbe sume-
ekl prafliy mechrel 3. duterBiloed 11 e
Cbe DosT el il yoowoant e § AR rha
Arm's Lerpczh 1w Tl 1kd ceacclled 1eins-
artlon may ae esciblished Gl pucagant wn
peragropk (codulllB: ol obic =oction.

[TF Yoeps wf “emngie—oly P grscsst. The
SWTHCETLESY 13 delernikas cris CReable 1n-
comn cxbends bo kA caee o whaeh el-
bher by ipadvertence 9r demEn Lhe cRz-
able inenme. 1n whole ar imopark, el R
coabomil=l tak payer 15 phher bhan
wauli have beer had the Lsspaver. in
Lbe copduel ol 1la alGlre, beeo Jdealing
ab arm’s kebeth With an dbceiteollad

LakphYyat.
M (EfKF [0 PEMER AF FUIAE AT HO! @
Froroquuszdte In makging  alleoations

noder srotlon 4B, the distmch direchor
iz pat reatricted 1o the ca== of 1m
Proper accoanbing, Ly the case ol w
Cbawdwlent. coliirsble, or ehaon Lrans-
artlan. ar 0 che €332 of 8 device de-
algonad Lo reduss or svaid tax by wailn-
10 ©r distorole incoma. deducklong.
aredila. gr allpwonces

Lk Farhceton of 1eame ol o pre-
regriiife  [(A) v pemeral. The distoick di
FECLA tay coake Al allucalles wzoder
secbion 482 evepn 1T the Yudome alli-
TEREC|Y abticiPated [Uchw 4 SeTles of
tTAnsACLLOnS: hAS nnt baen oOr 15 n29arp
reohizrd. Far example. [ R eanbrolid
faspayer sells i proxdiert &t l=s% than an
wrnt's lerghh price bt o telobsl hax.
paer |n obe caxable yeir and Lhe sape-
omal  <outbolled adpayer szaells Lhe
praduck Lo ap worelazed party sn the
next cRxabic ¥ emr, Rhe dletelch dimocter
may m&ls L0 ARPreRriaLke &lecAklgn Lo
reflect. an orm's lecghh prire far the
wale vf bhe prsdoclh in ke Iyl saxable
ponr, eyven Llwagl ihe =secpod con
TIalled lagpayel had ot cealized aow
BEIOss [ceime Tamy bhe rasale of Lhe
prodack i tha Tivst yYeav, Sindlerly,
aannbreled Laxpruer (end3 money Lo 5
related taxpayrer 1 n basable year, the
Mishruck AIreczaT may maHe an Aappra-
priate allaratinn to [efIrg: anm arme's
l=aghh rhatgn for incapest damng anch

05



& 1a52-1

Laxalda year aven I[ 1le second G-
tralad taxpavar doea naob reallaes 1n-
come JUEME SUch ¥&al. Finaslly. even LF
twn conttallad tAanparaTs realiss &n
avernll Ipas thri |5 aetrilvabachlc booa
partdioalar copecnlled transnchien, an
wlleeatian umiler seckino 982 15 aak pre-
rludad.

(Wl Eramgple. Tae Jallowiop cxampl=
iluaetratey Thie pavapaph 4CNdLSE.

Croeepie, DSSph |+ n 15 sphaldaaryr of FF.
a ferpnen corperatloo Prrent meondncturens
Pl W and w0 Ca QS50 TSRl [oge-
tlons Ak a clFarikacar o praduee ¥ 10 wora-
lawed cosconiem Lie the Unmed Atatae Thu
[ach tohal PP ooy Dol w |k o0 LEE Mioha-
[accore and male af prodwct X dofa not hy
1kEsIT =sctablish Eoal WESuh. draling =ik FF
nt urm'e Jecesbh, alzo would Jowr & Eoze. AD
lndepecdent  distclbutar acting Al acm'c
l=pwka =ith ks swppler woald In masy cire
LUiresanuys b2 oexpockad B oearo omoprofls
witbmat. cegrard to tae lewel of poollt =armed
by ih=s =oppliec.

11111 AHLEFCEQILIIIEN BRAVIZANE IRAL HOok
har afecaian—i a1 generdd I nedc-
fRzarty tn prerant tha avaidanee of
ades or 1o CIeATIYr roflect logonme, Lhe
distnet fitertat mAS maks an allooa-
hipa wnder acciion 44 wikh respecet Lo
transarhipns KERE athetwise qualiir far
LONTERCEmLION Al ERIn Or 044 LAOAT
applicabkle prawminns af the IneeTral
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ilncladlne the foat o7 athnt B af [n-
winbory nod olher ptadta spld or pe-
shanged1 and rredits praperly charge-
able agaiost any amaant ao deferced,
are suhizcl be delferm=] onder “he prowve-
sions of §1.461- Dand). Io addillen, io-
cuncle dg delenable wodel this defecced
iBcorne melldsl of acconnilbe oply to
Lhe edbenl That il eicesds The relausd
deductions  alraady elrimed (0o ppan
hpnble year? L3 whick the MIeogn
lrgal reatriclenn appelhied

17) Eramples. The Dollowing sxamplzs,
in whicth 2ut is a Cowmntry FO sul-
ahillacy «wl 0.8, curpucalivn, Matwol. Li-
luptrate Lhix paragrap JIZI.

Erample I Pacen! hcenesa spo bl bly iz
Fut L7 leew ey proadobogs payroomd = by
ANY [ErART wikhene BC oo Tecjplants oosde
teL caontry. Tha FC law miencs The ranaice.
moots of poTegropl 1haE25:0 of Thils secrian.
Thers 1% N0 +vldenee af anrslaced pactles =c-
ieClog 1m0 oroneAackland woder comparable
cicvnmetpores for ox acmparable peracd g1
Lmw, mul the furvlen e retrlslmue =il
SGT Da b e n it acsap b datarm i nlng the
AL e lengfh qieudhT The atie's lEngth 1ay-
alty zatn My the b af Che imCagrlbla pang-
QICY K THE &1 4ansk of hA nrEIEN FCsacCinn
iR 0% ol BUhA Aalan Lk arcaBEEY BC. HeMasd .
boralne  Che equilanbchla cf  palfagroph
LbJd il Ak chak secaulon Ak sarasfed Parcck
aan Flezt the daferrod Inaoms repkhod ol ac.
coantlog by aflachliy ta ks clmoely  faled
V&, IncomE (A% resuIn b WRGIcn Stotrment
shat satasfles che regulremencs ol paragTeph
TendrLdnS: of chla sexrean.

Eoampts 2. 011 The facis are the saine a= 1o
Foampie . expepl Lhob Zub. dlthough it
mabke=s oo rovoltr parment 10 PMareok. ar-
CAUE:E wikb Ao wucelsb=) |olwrmadlary to
make parmects #yaal W Ao armd leogkh
mronant an kb e ke frapenk

G



Case: 17-72922, 03/30/2018, ID: l(i%lf687, DktEntry: 21, Page 113 of 143

5 1.482-1

413) ‘I dlatrisl Aleckar mekes a0 aloca-
Lien el ravnlty mzome o Pacent. boessl on
an nrme lenetih revalty ente or 0% Fuac-
Ier, Lag de=lehes dirsgior dederrndoes Bl
haraoge TRe arPanpdorsnl mith Lhe Thip)
porLy hdd Cha wiTect e clhiramuaollae tha i
law, she  rejulicmaile ol perkbaal
ChN L= al chos Fanthan ave Dot SAL1SE6a
Thuws. Farco: cauld not validly oloer che de.
lerred Locoior meelbod of aecoucloog, and che
allapatioa af royveily ccome cooeon he
tremied as delerrable. [o appromcintes car.
cnmaEtnaves, e daetmct dicsctor ey pacmLt
Ly ganawnl i Ble gLyl buliug o e Rveled
ko oy ekl Dy SRl Ehe rurpiny allogeim]
o> Puswill, et The preslippae of &5 4R Lig!
s2nllacerul adjusimalkiag.

E1ample 2. The [acks are che RAme 1F a0 Er.
@mpde I, sacept #hat the Llawe of FC do oot
preveot dlakrbaticos oo corporutlons L
lLawlr =herebaldens. Syl diskrlbcbad  an
amoiaar rgual 1y Bzl (ks aoles 1o conotry
FC Huveger dhe Dwwe el FOlld ot axpoaesly
prevagt abl (oEmE Ol payiiewl rér Smhore
Parail., Perabr cankanr wallidly aiasr tha de
ferr=a laeores: otetood of acvesuatliag wich e
ADLSL O any af ohe ATm'a langrh eoyalcy
amount [0 AppTeprlece cbcokiabancas, cha
diserdet dlreecar ey perotid che E% Cnat was
AlsuribuTad 1u b= irdwlad a5 parnent hy eh
al 1he rayelly ellacated bo Farant, whder Bha
pravielaca of EL 4E-Lig) (Catlaceral adiooc.
JLEDLSD.

Eramzlr <. The lacks are Lhe same a5 1o Eo-
@mpde |, egcept Bbat Counkey FC lax permlts
ibe paymenl cf a rovaley. Uik Jlonbs khe
amecaok tooa%y o] ales. sod Sub pawe: she a%i
rovaliy +2 Porent Joarent demopstreze: bhe
alsiPnst uE B ComEWTARIE  uccrolrwled
tramactien for purposes ol o compacsble
upiyenkrolled krpaseckicn m=tbal o =hack no
wovvabrallad parlty acueplud & copally rela of
8%, Gpven the svodepos of Lhe cuapatabde
vniuptrollel  Erwgpessctann, Lhe 5% rovally
cetly la dubsrmined to lw the oammes lrnetbh
ey Ly cals

(3] Crormimatdin wcek snofan 20 4L
t'osr sharing ander aection 298, TE 2 pos
mHSHIQ QY CArpRCikinn makes an ¢lecLion
wnder seckion BGEhih T 0. the cor
purRkipg mush make a geetian 586 ookt
chiarmmg payment thak is ot leask cgent
ta bhe payment Lhah weeld be repoied
anoler secticn 987 3 Lhe elecliogp voer
perabllpo were 4 focrigy corpirabklen. Io
delermaniof bbhe pavioeob LBal wawld
be regqulredl vnder geclion 32 for 1hls
purpese. Lhe pewsidzans of 96 1.€82-1 vl
1 4821 will = apgri=d, awd 1o Lbe oi-
LBl releaiadt o Lne valoatlion of lotan-
Killey, BB L4F2-5 aad 14829 will be ap-
plled. The ardwlyions  al  s2ctlch
PIGChISG LI cElfect of Biedlion—
plecting carparatian breited a2 awnee

24 CFR CN, | {4=1-03 EdIiion}

ol lptangile Foperkyl do ool apply
ukll the parment shat woild e pe-
quiTed under secblon 453 Lhas beew detar-
rained.

[hiy figE af Iertys, A A2l aharlagy [ay-
et Fer the  garposse of  eockicn
BT el 12 calculaied dulhg the
prrouladons of ascpien 958 ned che regpa-
lathoys chatreunder and the provigians
4 thle TR1Agraph cBr3), The prodizidns
lrelallpg L0 Coat shallhg wpdel eacLlae
323 4 Lar Apply 1o pasioents thade pur-
swadnl E0 abn elechklon wodes escllon
RS IR, FIMlarly. A jealir
aplkl pas mens. [oc Ble Qulpoaes ol Sec-
Elot BIBLRSMCWilalh  Le calcalsled
s e pravlslops of aesTion 83 wnil
Lhe resdlatidng therapmlae. Lot gaacbiti:
333 and the regllabhore shels windal,

11 Defirgifen:, The defalilons eer
[oren 1o pardglaplea (B (1 1-segh <100
of thle gackkob  a2pply o §R1 462-1
Lhrough 1458

(1) favgareizmdlon igclddes AT OVEATLLZA-
Elon of 4uy BElod, whetlae & dole prepri-
etorahlp, A parccnership. 4 Lruet. RO ES-
tate. Al au20Cciaticom. OF & ScOoFpoTabidil
(pa eath 1y delfinad or underatood 1n She
Interwhl Rewrcoues Code of the reegnla-
tlone cheragnderd, eerespectira of rhe
Dl o usabOleatian, <ophreticon, or
conduct ¢l Lhe Leade ar hnalpeRs anid
reEabdlcas wf whasther 1t Ly & domastic
or Ioreirn oTganlzavinm, whakher 1k |s
anp ancmh ereanlieklen, or whebber |5
15 A member of An affihRsed granp that
Tils & rppsoldnged T S imeomg tnox pe-
turp. a7 & member of on o alilhated
group hhot dres ngt ola a consebidated
L. 5, mcame tax rriern

{2 V'ragn or busmmess incledes & trade
ar bgalorss activity o sy Kk, e
gardirsa af whethrer ar where proonized.
whether pwnedl andieuigslly ar obher.
w1z, nnd socordicas af Ebe place of np.
erakiod. Employmenl ior comprpsiiagn
will coostlbute & =separote trade ©or
Trustpeyn fram Lhe employinye trads or
Lusioesy,

431 TurpoyeT MEBALS SILF PRS00, DOed:
nization, brmde or buype=as, whataer or
uplh yulect Lo ooy Qkberwal evenoae
Lix.

it Corireiled iocludes aoy kEiod el
coolral, direct ur iodlreck, abetber Le
gally sulorcealde v uul, dwl howaver
aderoiyable oF psecclyed, incluwllog can.
Tl ceaultiop Jrem 1l achleoos af Lo
OF fece RaxpdVeas aclting 1u cdrcarl or

M



Inkéirual Réwserrt Sarvicd, Trddsany

witlh s cormbron gosl of poepose I s
The reality of gbe £anbtol CHAT 8 decs-
eive. bol It fubto or the oode of LR ex-
erclse, & Pprwsaipilon of CoBTI™] Alkyes
it ioceme o deJuclleon hays been arbin-
Lrarily gllfied.

3 Comlrelled Mrpmyer 1512402 any 4oe
of Lwa o fnose Las Payels awned ol coo-
trulled dlrectly or jodirectly by ube
suares anteresle, and msledss Le Lisa-
payer bbal swna or cootiovly Phe oLher
Licpayere. Croemdr tlied uosyer Jeedus
any onse of Lwd A anove ladpayere nak
uwrel o ceolmw]led dlrectly o ibdi-
r=cLly b the sache inLerasle

g0 Fropug, svHiredied 9fvup, &l greup
wf vonfrelled ferpaber: Pieann Lhe Lox-
wayeTe avned on CenLsolled dlbec1]y a0
frdiTeckly by The ealnhe In7eraata

(T Pocases o tnealE any sala s
siglifant. 18322, BCENED, DAL, FIVATLS
conlr atiam. o eny olhsr Lralusfer of
any loterasl LB Oor & TITht 14 uze ARy
pruparty {whetber Langllde Or iLab-
Eitla, T2d] OF PREBONAIY OF roney, Naw-
g¥el ALl CEAREacCIOn 15 effertsd, and
wharher ar pot tha JepmB 2 suck Lrana-
Merlon Are formadls  docwimcssted o4&
EIAns30tion alsn LAciudeas the periorm-
amlar Ol ATy a0 (rles o bive Dol ol
aT on hehall Al ANGLEFT T pasar

O Canfrafiod Boesue e ar Sokteelod
MTANEFT  mAATE ARy LPRA2ACEIORN 9T
[TATA[CT b hWeErT) LW OF T0Tr [RiEntbeTs
nT khe rame zroop @l eontrooled tax-
payrrs. The torm yacontealicg  orangs.
RLIGE MEAns any hransachtinn Betaeen
twn or more hkaxpayers that nee mat
members af KEe samr FTOUR RE pn-
eralled taxpeyers.

f9r Trude frcahle LRComE meins, w1 Rhe
rase of 4 cooiralled toxpnyer, the tox
while ncpme Wik wonlhil have resulbed
had 3t d=ult with the »tker momber or
coermbiers <of Llee prooan ol aroc’s leogll.
It e pet cnean lhe laxable iouome
resulling Lo Lbe canbrollsl Laxpayer by
redstn S0 e parbleulac contracl,
Lritciac it ub armagerswenl Lbe e
Lzulled laxis ey chose Lo ke fevel)
Lbough auely forsbratl. LraossoLlon, or
actatreiment ls Iogully Blading wpob
LYy partiey Llaerglas,

s Lhepnrratied  camgd<iotle  Beane
Lhg wcoRLrelled LEdoeasthio: o whicdla-
LEoblled taypavee Chat 1o compared Wikh
A CONEIOled franesachlon OF taAMPaYCE
BT any Rpplicrble prieing mekbod-
ologz. Thus, [07 exemple, wndcr che
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comparable profits mothod an wncen-
Lpellad COmMMALAAHIG LB DYy ancontrolicd
Laxpaynr fram whizh d#akr ok used b3 o5
Lnklish n comparshla ppeTabing ool -.

i1 Eficebve dedes 511 The cegulallone
I vhis ace genecally elferddwe (o Liwn-
alde years Leplonning after Oclober B,
-

121 Taxiavetrs iy alext Lo APPIY
retroacTivaly all ol The provislons of
Lhega regulablons T&r 8% open xahle
weAT Buch plecklon will be feceiws for
Lhe wpne of cha election pnd all soben-
qoent toxnbbe yoars.

3] Alheurh thieye repulabionny are
gapdrally eflective Jer taxalle yeiry a2
atatad. the [Na] zencewce a0 L2cT1i40 962
crarpaleing vhod 1he tucome whth respact
L trapslerd of 1lcansea of nkanglble
pratart® e cownewenTabe witls the 1n-
COMme acintutable 1o the lOotangitle: 12
gancrally  effecoive Jor taxalle poars
tagannlng aftet Iecerther 31, 1946 FoTr
tha pericsl prior tn tle effaczive da1e of
Lhesa ragulasions, cha Tinsl aenlance of
zachlon J8¢ mat he ppplisad wainE ALY
IeRso0aARLe  Method 00T LAconalewent
with the ptatnta The RS eonslders a
mEsbm] Lhat apDllis 1These regwlaticne
ar rnelr Faneral Ill"il'lli"ll_'ll.EF.l LG e A T9a-
rnkbla Miellad

4] Thean regalneians will nob apply
wilhl respesed L EFWDS(RT: mods o1 -
arnses prantad +a (nceign prImann e
inre HNavembier 17, 1905 nr helors Aw-
gusk 1T, AL, Toe kricasier= at Tinensn= ta
athees. Meverheless, they will apply
wilh respeot Lo hramsiers or lirenses -
fare sach dates if. with respect o prop
mrhy hransiercedd Jursmink L o e lisr
anid cuckinuing lransfsr agrecmeant,
such propes1y wrds ol 1o exiylanos oe
amo=l Uy the taxgayer un 2uch dale.

11 The TREt eant2nces af parasi-apdia
LAl Aaed fool: of Blla sectiomn dnd of
paTagraph wcnZyevr o §1.483-0 apEly for
1asalie YoRrs weghhbing on ar 3ler Aud-
[k B A T
[T M RRE R FA 3494, Tl 3 1 FH, b apienl-
wil b T oo 0E B2 FRZIZTT. Aug 35 DOET)

b 1.4fZ=Z Treterminolino of Wwyoble io.
e in mpecifon siluatines.

fal Lanms oF rusrres— 1o fpderen! pi
g fide frdedfednera—ii]l In yemural,
Telhere Sne IMember of 4 PEroup of Son-
oilel eplitiee makes & o Or qdl-
wanee dleesl.y o7 nwilTachly 100 21 ath-
Brwjgs Tmcdifed g <1adibal of, anouber

ks
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‘ength resplt for kR CEANEMArE &I IRTAT-
:hle propercy undes 504324, Foi exd-
RmMpE. 10 Lhe Leansfar a5 machine con-
vayy the rlght to edwlel & Joancbac-
LUTInE proceds i resrpolratad i the s-
chna, then Lhe a100's lenskb ciasader-
RLEQT TOT che Eramsfer of EBBAL gl
muash be debernlned sdrwaiely oodes
F 1483,

ITTe BEE R TT M, Tuly 4, @ 81 FR
LRIAZ, M D 5|

E1.af2—3 Mothods ta detarming tazrakba
imcame In sranectlon with & Erpms-

fee of Inaogihle proaporiy.

1a] In gemerwl. The atm's leogth
ampoanl chaged e 2 centrolléd brons-
fe1 wl inkaopeible propescty muoytl be dee
aFnined amder onpe of the fiur matb-
Ade Tisted jo Chiy pantgraph ) Each aof
Elee imetliody eriwsh e apptisd wn aceacd-
gabct wilb all al Lhe gruvislans of
51 483-1. fuelwdine the beskt methad male
al §1 482 1), Lba comparabality amal
rela of § 1 d@2=-14d]). and te oo s length
e of §1.482-1(4] The arm's length
condidardTies (oF the tisingler of a0 1n-
tanglbls: Jdatetroiiael woder Lhis sechion
maet be Commeapadarate wllh e k-
cohie abtriboiadle eo tEe jutangsible.
pae §14E3-4T2)r  IPericdic &) usL-
mantay The 3vad lailo pistbode are—

(L1 TLe cemparahle ancoptrollad
cennraetion rcched, Aceeribed Lo pRes-
gERLph (¢ of kb3 section:

(1) The comparable prafits method.
demeriltad vn §1.902 5;

[T The priofil sp:ib rnethod, deseribed
lm §51.902~5. aod

M Unepecined methode describad So
pRCeglapn (1) o Bz asilloog,

(hy defieifrn of mgaahle, For -
prara 2l sedtlon 488, £ INCabEilHe 2 &
assal thpl LOomprisad any of blee Tol-
|D“-'|EIE Ierma and bis suLerabntiad valme
indapendand of Lhe sar{cap of any Indi-
vidiga|—

{1+ Patents, inventipns,  Formeglae.
procenngs, deflgnd. pabecrng ar Lncw-
hnowr;

2] Capyrlignts and hterney, musical,
ur arbiskie compxslboons;

3] Trademarks, tmmde
basaul naacries;

4y Fraovhizee. Licenses, or controcks;

vy BIenlioda. peugrans, srsbeaes, Ho-
cadles, campralens, survewes, eluotdies,
Tl pCRaly, SACEOALES, CGuedloioer |lsts, oo
terndcal data, atel

Oamcnh, ar
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(B} Oilbher wirmlar itorny. For pguipases
pl #clico 482, an Lbem ds caiasidersil
slrmilar be 1heae listsd o parasraph
TRCEs Lhrowga 05 al Lhay sectaan of it de-
rives iks walu= oot (rens Lly physical abe
rlbalms ol froan it inkellecioal caxn-
Lenk ar obther inLkargille properlii=s,

icy  fonparedls wrcondroiled  fronse
artiua medhud--011 froenerad. The com.
parable urcantrolled transactian meth
i pvalgates wheCher Lhe amounh
charg=d (or a canteolled branader af n
Langille pooperly wdas acco's lenplbh e
reference b3 the amount chargsd io a
connsiaitbile puconboilied Lrarsacilidoen.
Ths amcunt Jd=tecmined ander this
1 Lhil may be adjusied a: regoared by
psrapraph (TH2) of Thiy eeclion (Tee-
crlic Adl jueLaerssilsn,

(21 Compurability ard refiabrfiiy consid-
eritioms—Ll] Jn peErcernl. Whelbier ces=alls
ducived (com applizalicne of Lhie meth-
o] are Lhe trioel tellable measurs al aog
wral'y lepygth result e delermioed wsiog
e fortors descrlbed woder Lhe bedl
EThod ridbe Lo §1.483-1(c]. The apdica-
Wam of Lhese fachord wodor e con-
rakAnle LocobTodlled BrangsdcLlen melk-
o iz discussad il paragcaphs Sel(IHLit,
. amd ¢l @l s e2cbinb,

ML Relihificg. I an wbhoobiialled
ErANAREt0n 1w olvas the weansler of 11
Wme Inkaogitle wnder Lhe 330m8, uc
ARBstanblally the zprme. cleenmabaltey
A5 kae contralled cransactisn. Lhe oe
rUltE darved (Tom RppLYIRg ths Com-
prroble anceprralled 1Tansas Licn Jmell-
ol will generally ha the moat direct
wod  relmbie measure of the &bty
|f‘=TIE"-h Teeall fmr the copErolled trans-
frr of an irenngible, Ziecamatsnces be-
twern the concrallgd and jncentrolled
trapaochinna a1l B cepaddered  aul-
stantimlly Lhe sammr 1t thers pee 26 mosk
anly minor diffece ncga that hevs p deli-
nile and reaspcnrbly asrertRimabla o1-
fect on the amount fRREECd and Lo
which app-opoAbke  ndjgskmants  ara
made. If such wacomnbrplled  Lrnms-
achiome cionok = adentilind, wncon-
tralled trunsactions thab insolvr bhe
Lrwuwster  wl  compacohle  itangihlaes
uwoder cemparable clecumstanees may
e pped Bp apply thils method. bt the
rulimbility af Lbhe maalssim wall ke re-
duced.

il Compurabihi'y 1A I generad. Tha
Uegree Of coinpacabnl by bevworn ron-
rlled add wueonbkrellad bransertiona

{74



It Ravarus Sanic, Theasury

lg debermaloed Ly adpiving the <orn-
parabllity peovlaanns o0 §1.482-10d &l-
Lbowgeh all wf vhe [A:Tobrs daaoriled Lo
F T ARZ-1AN) Myl B comsldemld, ape-
wilit (avlacs coay e CarCiculaddy aal-
gvank Lo Lhiv relkoed. 10 pavcleelar. the
applicatiun vf Lbey  melhed ceguired
Lhat wvhe centrollad and oandootralled
Loangactons iovolve aillier the =amu
ibTanribie praperiy OF comnparaible 1R-
Lanprule proaerly. & Jefined io parco-
wraph fcd2IillrBurl] of Lhiy &2cLlivh. In
addib:on, beoaaes Jdifforesoves in ceo-
LlAaclual bamns. <0 e eednsie cond -
Llobe Lb whick lranssctions Labe e,
coild mAalkerially arffect The amdlob
chawged.,  coefparabilley  woder  Lliy
METhvod also depeodys o stoilacicy wikh
rogpecl L tlieer fRcbaes, A wd]dst-
aenks 1o adceuwl OF amabteclad dil-
Cerabioos il sweh circuss=lsetus,

{Ht FAcrar: m e caagidersd ox deler-
slfEdng comperabiaiy—o s Codfurable In-
rakirihie frropwer 'y, I ordes Ta5 1 intda-
glble propetny loealwead i &n LHGH-
Frelled braogachloo oo Be  Googede red
Cormparahle to the ibtacgibla propeTie
inwulved Lo wbe conlrslled Sfaosactloo.
L IhtaTELBlas a0 LB —

(3 B used in connecthos b agimilal
producks or profesgad Wiklilh the 3aIoe
ganetal IMduatty oF malket. and

Cf1 Hawe elmalay predic pobsanklel The
profin polential of an Lhlansible |4
mask TR1ATIF mAanspred e Afrechly 45l-
claling 1he nel prestnl vahie of tbha
henelfts ta he reallead (hasmad on ro-
spectlve FTaflha co be renllzcd of cosks
ta he cavndy Rhroggh kEa use ar slianga-
quenk bragafes of ohe Lntansgible, £o0-
sidarmeg bk oeaptal inceskment and
atart-np arpenser regaTed. Bhe plsks Lo
he grrumed, and ather raleennt aonsld-
rrakinns. 1%he pesd Bporelably mcaseee
n-onb pokenilal marrases i reltiom o
both the tetal amoont af potential
acntiks and Lhe pekenbinl mte 0f reLorm
an Iovestment oracssary ta oxplait the
mbLangilze  [E the imloammaliaon oer-
ezmary ta direckly calcalate net prezent
value pf the benefles 1o be reanloeed 1w
anovatlaale. aod thke peed to relicbby
rneasore nrafll paiential o redoced bes-
vause bbe potertial prafiks are rel
abbvely srnadl i Lerms pE Lol arnunl
o rakte af relurn. cornpacison of proft
polembial eoiey e Lased opon Lbhe Tao-
Lurs refuarre] Lo io g raph
2B sy ol Lhiz section. Swp Br-
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weqpde 3 0f §1482—HeAt). Finaliy, the ce-
Tlabiliby ©f &4 rmeaduce nf prafit polen-
Llal 1y aflected by tbe exten! n which
thr pralit nttribntable btr Ehe wntan-
glhle can e isnlatel from ohe preis -
trhptakle n athar fokers, epch As
Tunciiony rerformes aod  athar ie-
daubcee ernuployed

1 LR aile CERILIRSIAH voE, 1n cvady-
ating the fomparatlty o Lhe 207
chasbances 40 ohe conflrollsdl snd un-
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L4825 Comporoable profita method.

1) In grreral The comanrable profits
melhid evaluates whether Lhe amounc
charped in o gantrolled tropsactean 15
arm' lemghh BRspd 20 ojeckive TCRS-
pres of prafitobibty (profid lewel Indd-
oators derlved Irnm gaposnbrollend MR-
payETH lthatk =20O0gage 1h 5amminr birinrss
aclwvliey uynter simlar rdre msrRnars.

Case: 17-72922, 03/30/2018, ID: l?%1§687, DktEntry: 21, Page 124 of 143

61 ANZ-5

i Dedertibetivn &f arm s length mo
it 1) In gercoral [Dnder the cemp-
preable prodics methad. the detarening-
1ien of A0 RO s lengTh ceaulh |y Lol
un The BMunL of ypecatiiny probh Bhik
the Lpated pacty wou.d bhave sacnec gn
related party transnebiens 37 ks prohk
lerel [pdigntor wem: Coplal 10 LEAT Of 40
LConirollad comparabile s connparatle
pperating  atofil:. Comparable  auer
Aty profil ix caloolaked hy deter.
rring o preft level ipdisator Ter an
yneantrnllad comparrble, apnd epplying
the proft &5 Indicakor Lo e Tinab-
elal dats relatad to the teyied parky's
faoal nelrewly idspthfiable buslbesy ai-
rvityr far Which data Lngutporating Lhe
cealeolled Transaclion ls availabie {rel-
pwiniek Lusineyy activiisr) Ta bhe sxLenl
pryvile, profil level ipcéacabore should
ke applied svlely to 1he t=skted party's
fanancial diaias ihah 12 related b con-
trollef cransact.ans The tesird parky's
repathed nperatiog arofit 15 comparcd
Lo Lhe comparghle aperpklng TmTita Ae-
ULl [eond sbe pradll Loval Tndlcairs of
WhCON LPa e compaTAnles Lo Jatermine
whelhel Lhe reported apalallog pewdil
e preaenls Al AErTs lenglh resul®.

(2] Tesled puoki—ib] fo general. Pore
burpoaes af Lhis aesticd), the tapred
Larky will e wbo patulelpant tu Lhe
Lonbeollal tPauehslion wlhose dpecalbog
prilll aLLclbulabde e the cornbaolled
Lrabpactions cin be verified upiog bthe
pesh relablde dlato and sepmrity Rhe
ferwrest and mant celiable adjustmmenbs,
and mc which cellable data eegarding
nnapakralled pamparahles cAn be Lin-
catrdl. ﬂnl'lﬁi'ﬂ'll.l.l.‘n?-]h'. Im mnat ¢nsEcs 1ne
teated parny will B3 the leask camplex
af bbe Connrolled tagprycrs and will
nek omn valpabla anbRpEgIhls promerty
O Onigue Feeais Chat dlstlngoleh I
Tr4Tiu perrantl al whCrh1ralled
conyarables.

(1) Adjustmears for fegbed party Tho
Tepkad PATTY 2 opeTatlng profin nloat
rirst b pdnsled 1o roflect all ovler ol-
Jocanyods dbder Beclic: 452, ollier Thao
adiv=hirienty puceuanl L Liy eoc Lion,

(32 AMR': ngrie ranges, Ses B1oGH3-
IieWw2y [or bhe deterimdaatisn ol Lbe
AET'8 12NETHh jaige. FOy boopages of Lhe
competable pralics method, 1e acmes
Lletgp1h bacgge wlll b gsidulhiabed owing
conpacrable oprratiog proteie derived
fronn o slagle ekt Lewel and leitor
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aafimate the raintive unlaes cf thepe sntangl-
ule=, the dletrick dlrecior Lomparea she ra.
L'uk uf ibhe capdcallzed valoe oF ExpecdibuTes
2oyl 1M on Mulon-celakzd ressarch ond de.
Yulapmupt nnd markatiog aves tho 1HES =sles
rglaraad Lo puch expucdilures

) Pacaosh XE3s puoractlva peogdinnet ry.
ookezh 20d d-velaponaat g¥pensas ufipnsC Ehe
worldwlda prelecbive fruddcl swlch of Cha
ATYE groum, It 19 Decersary bo allccacd Awsh
AXPEMAES AMELE Lh2 Worldmads BUSKOCSE -
Hivitees oo mawch chey relote The diskrlze dl
Tesler delesmioes Lbet 1116 reasooable to al-
Tueale Lhp walue ol the=+ expera=e based om
wiwrldwldn prtuztiz+ prdocl apges Ueooe in-
Towmatlan e e arsagry waelyl Lifw af 3= Ju-
WIRLTAATIAA G0 PN TACLIvE P adurl reegnnsh grdl
developmoet. tha AleTrEet darearen apliedixe
and omartizes X¥Ts proteccive podact ra-
zxareh apd development axpens2A. This anal-
F2is indicozma 1har tbo canltolized PLsooarch
nod developmect edpeodliues: have w voduan
oi ¥0.: peT Zollar af plokal protecclws: nead-
uck Exles o LEHS

Tealy AYE-Eurspsd =aps=ndilarss ua Mulon
redencch vol develnpment ontd meTketlog
zappart anlv 1= =1ley 10 Enrop Uring Infor-
mt|on oo ks prerage useiul L2 of XY A Ea
mrpy luwrezbnceols Lo mark*kcg ond TE-
spar:k ppon] quee’cpment, the disince director
vapatal lzes and amortizee MY & Europs s =k
parsl bren mpd deisrnlnes Bhabk ther mave a
vl in 15 of B340 per dpodlac of X702 Eu
AxpHy oigen aslue

wlid) TaUs, TR and XY B-Burmpy tae= Lhur
cantAnoTed M AT o capliabogd  lotang bl
dovelapnl: ot cxgwhzan e osch lablar af
XYL -Edrupe 7 pralactlva ppaiesl sales Jor
LEa5, nf which ¥%% canrFlmul ral ahe-thlal §49r
0. por dollor of ralea). Accccdangdy, the
dlasrien daten e deekrmdoik il wyg o wsn'e
laozrnh rownliy far rha Holnn Teeansa G Lhe
L¥95 camahle yaar 1= 580 mililag, e, e
thicd af XYE. BEoeaps:’s LLED arddl e 1o beeadil-
1an] Huloc peoeiL.

LT.La, B2 A4 PR O, July B, I9H; 80 FR
T2, Mar ul e

§1.442-T Shariop of oy,

(a: fn gemeral—rll Seape wd GORie-
tigm of B ruler 1m FRE SedrisE B coAE
ﬂ.l'lﬂ-ﬂﬂlj' arrangemenk |» RO AEreenienl
under whirh the parwes agesd Lo shala
Loe cosks af cewelapmenl of anc or
Fruce Lolaagikles in pApaTHan oo thelr
ybares of reasanably ant.cliprosl bene-
Eits Trem thesr individnel axplalbrban
of Lhe ioteresta un the 1ntAngibles -
sl Lo Lhem onder the atrangrman;
A laxpuayer may claim chat a rgsb shar-
log arraogemsnt 95 a quoalified eosk
sbarlug wrraogement anlz € the agree.
Mmenk bkeans Lthe reyuisementa o para-
#raph (b] of thim sectian. Conacmtenkh

26 CH Cho | {4- 105 Ellon)

with the rolrs of §LAR-10dA33112(B
ulenuidylog  conkrRrtapl gBTMSL.  Lhe
dlatriet directar msy wpply 0o *ulez of
thixs sechlnn o *0Y MTangsment chst
in substance copauizubog & cost 2LAELDE
arcangsment notwlchetardloeg = Cabl-
urs ta comply wikh any reperanenl of
thix seqtion A QuIAlifled Coat ADACLDE
arcnogemicnt BP kD AITADEAMEnt to
whech Lhe diiTict director applles Lhe
rulea nf Ehia asgtion. will oot be tramted
as a parinLrahip W whieh che ralep of
subchapter K apply. Ses 5401 7701-40a1
ol hhis chapor. Furohecmore, & parcicl-
panc thot 1% R fArelgn coTpratblch ok
noAaTemndenh kaden Imdlvldual will nen e
treatadl an &ngAgad In Lrpcds or blzlnase
withan the Upelcsl Glabes 2011y Ly roa-
=an 0f 1E5 Aarkiepaton in Bach AT -
rangrmenk. Sed $enerpl.y 51 Bed-2rae.

121 Limtatima om allgeaosns. "The dix-
Lrick wrerlar shrll oot raake ALIOCH-
ticns with rrepech 13 2 goaliiled oosk
ﬂ'l-ﬂfl-:“.F arrangiment ¢Ecept 9 the ex-
ient neorssary be make gach conbrolled
participant's sharg nf che gnata ras de-
iermined under paragraph A1 o7 this
sectico)l af mtangibie  develepracmt
wnker the qualubed crsk sharing ar-
riogement =qual ta 1ta shore gf renson.
ably wabicipetar AenellEs attmbnkabie
Lo such develapment, wnder the rules of
this wecllan, I a poakrelle] hospayer
duquires un inkersal in iotangible prap.
BrLy friwn another conbrolied haspayer
[olbar than an coosiderabtioo car brar.
lug a &hare of Lhe caals of Lhe anhang:s
bleg'e develppment). then the distclch
dlceclen mmay make appropciats alloez-
Llobs L bellect an arn's lenglh cacmd
£rallon T\ The avguleilic of Che LoLec-
€3t 1B Hdch intangille akler Lhe moles
of §§ 14850 and 14823 Lhrouglh 148324,
Bae paragpcaph (] of thla sgctioa, Ao
loteresl in ab Lotdnglble Locludes any
o merchally bsnslers e i keeeal, Lhe
Lenelit= a7 whch are suzceplible of
TRIAtloe Fes E1 452401 [or Lhe Jelinl-
tlon ofF ab Lbranglble,

CAY Caprdiqariei ol &1 A2-T 4 quall-
Tled CosL abharing arvange neat prodwcey
el kA Ehat ave con2iskent @8t A
ATM 2 J=0£1]) reaull wikhed Hhe eabing
af 51 $i-IkbH1 110 and only 16 aach
cenidralls+d particlpant’s Bbare ol Lhe
ciebE (37 detarmined wndeT LRTagraph
[ of This =cElonl of Intangible Jdevel-
apment nder Lhe gualined cpak phar-
Mg ACTANECMCnt equala B s ol

Bk



intemeol Revenus Sarvdce, Treoeury

readadnably arklolpatedl Denefloy aublrlb-
plible ta surh develppmernt (ay  re-
cutrell hy parpgoaph 13 of chis seor
tlent and all ather requirements af tees
sechlon aTe sablgaficn.

19 ross rafergmoes. PRragraph oo af
this seotign defines pRCtOIpAnL. Fara-
gT.a.P'I‘_ 4] of ghls secElon Jefines Che
o03te of Intangible developrnsnt. Parg-
graphk o) of chag aocklon defines Lhe an-
Llcipate] Debefile of lobkuigible devet-
Spmenk. Paragroph of] af ubis pectico
prdvidee reles povermne <ost o alloaca-
Livos. Paragraph ig) of ths zection pro-
willeg ruoles EFovecrning transfers nf ine
tangsbisn ather Ghan o ransgeratico
frr hraming o shart 07 LEe anska Af Ehe
Intagglblr's det|Lpment  Hulezd gow-
arming the character 40 pavymant= mada
TOCS0AWE L0 A GUALLETEd Coal Sharile al-
ranfFament aye provided In paraeraph
112 ol Phbg eeclivo Padseraed: (o) oof Wela
gecTlon  preoVules aceoabling cegulie-
rmienks. Parapraph (j% of Lhly sectivo
prad liles adhunstirative regulremesnly.,
Faragraph {5) of rhis asctico pravides
an elffmctive dnte. Farngraph (1) prons
viden a kranmtion role

b GalifEer sast sharng arrengomess.
A gualified oryl =harimy Wrrdngemens
naLuyt-.

iy [neludle wog 30 fosece palchelpaola.

2] Provade: & mckbod g0 ¢alculats
apch controllad rarticipans’s share of
inmanglble Aevalapriont craks, hazed on
Tactnra tnak Can Cesnnanly he axperntsd
ta refisst that partizifant's ahare ol
anblclprbed henefiia;

12 Pravide fnr adjoakment Lo the monR.
Lirellmal pacCleipounta” shices ol Lntamn
Kiltkle Eeveluyment cosks bo mopauwnt foc
chanres Lo ecozwmle cenditions, whe
Lusim=sy pperativos ond pruckices ol
Llse parblelpeanie, aced Lhe awgplop de-
vielupmeol OfF inlaogibles under the ar
TwupelzeEnl, awrd

i B racaldded in & decubetnl kst Ly
conTetporaneons wikth the [Orhiarion
(and any revigien! of the codl skaring
ArTangemant and LEek Lacladeae—

1 A Lt of the arrpnEcmenEs [6r-
FcLpanbs, ard pgy ckbher mombeT of Lhe
rentyalled gronp Fhak will broell: from
thre wise of iniRngIbles develnpad wnder
thr rost sharsng armangre ment;

till The mfoorialdon descritl 1w
parapriplis by 2t ausd (B of ehis eec
Lol
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illa: & slescelptoon of KR seope of Lhe
repedch aod developineol RO L& aoldec-
Laken. inclod:ugr Lve IRLapglble or class
of inthiglutes iotetdad ta ba Javalspad,

il A gleacrlpion of asch BcLIcL-
Tanh's ynterest In ROy GOUETEd ARLADEL-
Liea A coveredl katanglble Ls ane Iniam-
g1hl= praparey <hat 1s derrlnped ar /o ce.
male of the vescarch aad develapmens
vodertakan wnder the rasl shoing ar-
rangement rintoogible develapment
an=al

s Tlo durablon of Be apraioe oot
ATl

ivl) 'I'pr ronditions under which the
RITANECMrRG MAY be motiiled or ner.
minaird and Lbe comsequerces of sack
wudillealivr 1 LeEccnindbklon, such as
1he dnberesh Blat pach parlitipant will
redeide jinany cayvered inLangibles.

Wl FATHpARI—EY e gekersl. Bar
MIrpas 0 LE 2EChlil. & [Rrticipann
15 & anntralled faxpazer hab meats Lhe
rrnuirerienhks @f Lhan papagTaph (gl
[(onotroll=l parkiripant ne Ao unonn.
trallen taxpayrr thatb iz & party to khe
cosh  shabfluy arrdofement [wncoi-
wealled participact). See §1 BB
far hoe definlclons of CraLrolled and wn-
controslad caxparere A& cobtrolaed tao-
PAYET MAY BE 3 contrdllad [ruacipank
onls of L—

(17 Feesnnahly  anblripates thak Ik
aul]l derbee bewedits [com bbe wye of cow-
ered o Liwg Lbles;

(ill 2ubstablially conspliza will Lhe
poaomklog regulrdments deacril=d in
pPARCARIRDR Gkl Of Unls Rection. and

(111} Zagnstantinbly compliea wich the
adminiskoabiee rejmirements dearribed
i parageaph (] af thls srctian.

iy The MINTowibg #Xanple ylbeLoates
parageaph fed i Al Tliy gectedn:

Lrmpie, Furelepa [erenl 4FF 1w 4 locelEn
cierparnilan erapEsl a0 Che exbrslion o A
bl reamarce FP O hes o m BT % wubhsidiacr
1457 ca which FE aehle sapplls: ol thee To-
SUUMCE 2ys =l e e Unlled Slaes, 110 eo-
lara nda & weel whapics scrongesient with
L5ty Juuelop g pew (qaedipny 14 Hxboack whe
Ilubal cravucss, The mMazElue dikz pomew
A¥ L g poueees Lhar %all e Simlepksd jr
L Clgpden Ssakes ol oz bl cplrbes
Tha eial SMhTlug A Graprl 0 e Yl
[7E5 wilh recerve Lk flgfls e df:s LRe mioe
Sl ;1 bBae szkmeellas of kg oiknte] opo-
erddd A Ly DDl Soacye, ngul FP ow 1) T=-
arlva the piglit~ i Flia mesEaf rha darld This
CEsdabr= i apel, Tiosdwss, w¥ial o Lhe
Lk Slales Teagad- the faes LEal HAS [uvn
racaived 1A righl. T o&t Chik poadcesa wi The

Gl
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Uniesd Slalch, TIGS 10 mat w qulJiled paecdes-
panr Fecnase 12wl Aok deelve 4 densadik Crodm
The vk of tho InTengdble Acveloped under the
Coct slidlipg acruogemeni.

{21 Frewlmlen! of @ cedieled GTIGYE
it i iAo cotfralled pectiopari—i1a 4
gererd, [T & coniralled LRxprrec that 15
nat & cankeplled partimpack {wakham
the meeanung of bhisn poragraph (e pra-
wnqes asnistanre io relntinn Lo Lhe e
senrr:h aod devrelopment wodacftuaken 11
the wlanprable develdpment afea, it
muyt receive condidecaticn fi9an the
cobLedl led Sarticipants ooader the roles
al F14& Af3iing ‘Allacatiene Wit
raspest t4 aB2lsbence nrmded to Lhe
awnarl Bor purpests of paragTaph ddx
of fhls section. such fonaderakion 15
trented as oo Aperating axaerse and
mark coehrolled gorkleipant cnoal he
trepked ay incwcring i shoowe A7 guch
coosrdeedTicm @gtal e 1ks 9 of rea-
gdnably anbhelpated bepeita A8 dellhel
in paragrapb (D03 of Eeia a0 B9,

clnl Ereeaple, The. EollosEing exannple
1Ilaskratea shis parngraph icn&e

Faaniste, o) LS FLrenc (78F, ane forcego
allkidlzry P8y aad o rocond forelio swh-
oidlary ccnchlintiag the group’s ces=nrehb
wrm [(K-[3 enser 1299 A cosxl shance sgTee-
mani b0 develo Cienuiactacing i lnmEek-iee
fer & new product lime & DST iond 5 e wa-
gigaed the sog] nagee raylitg, Lia mepdnil 1he in-
Trap B+ bghpelvaly I the Tnerad Srares
amt 1kha anl T Lk marld, wkare chan pres-
eatly e ofu torsr and oells varloon Bxlst.
10 uoducn nek. B+D s nor naslgned any
PlFirs b2 2xplelt che intangpibles. R-DO's ap.
clwlry consiels salely so cacTFlog <aw TG
Aeabih (ar Lthe growp. v la rellably projecosd
thar. the shares ol reacsooobly omilcipabsd
bropelins of UEP aod FS wmll we Wes% ood
344, 1eHpecLlvely, aod bhe pariles’ agreemenr
providee teat DEF and FE Wil rembwrees
EA%. aod 1A'A%Y%, eespercively. af the iabton
glule d=vrlopmectk coane Lpocwresd by H+L[
with regp=ct oo the o=w Intanglble.

it A+[F doea pok guallly ps v ocontpalled
parlicipr ot wiikblo Yhee invraE ol pormgraph
1cr of Shig aectlom. Lecewse 3k o1 0% derlve
apy benulibe drom 1hes wew 9f cavered inleng -
Blea, Therolucy, D m trunis] ae s agrcage
provides jer pHacpeees A Lms e 10R apg
musk Ereree am e A Lh ropatilecstlen Bnc
Ehe pamialanee 1 2 dueroed Ly pracs hile e BRET
wnd IS5 wmder Lhe owiue gl %) 32— TR0l
S carenlergiion ANAT Tia Traplid o Dnloan-
wills devclupmant sonca dacarpal By USSP and
FS e preperblom L nane slaran all iaeann-
wily  arfwclpalel Fwoaliv (g, BEMY: wad
T, rrepelvslyr BT wlll not hn coneld.
arel Ly lbowg sy ghals of e [oaogilde do-
wa lepen A eala gorda r The Alraad&IIANT.

5 TR Ch P (d=1-05 ERRon}

[3) Trewdwianl af roRs0OTlER  frapp
Frr purpoues of thig aeculon, all raen-
bars nd the same adllialsd growp (wilkh
lb the meRAinE of Seckwnn 1%0301] thot
joitr 10 The filog of & Conaolidated ne-
twmmo foc the Raxable Yol undaer Bestic:
15011 =hall be Lrealsd 3% he L pa Fer.

1) Cosl>—11 Iretuaille dJeveltopedear
rares. F'or purpesses of Wely spcbion, a
canbrelled participant's conta af devel
oplhg intan@iblae AT a2 LANARI: wenr
rnezin a1l &f El3e costh LOSarmd oy hhnt
participant Felated o e [BTRTLENES
ilevelppment area, pluy all of Lbe cost
shaplng pRymenks 1k mokes e nbher
conlrallad and dpeenirnlied  paThicd.
pantys. aalnns 311 of tha coek shamMnp
paymenty @1 rece.ves [Corm wlhar Cont-
trelled and wncaokcelled participabila
Dasts mmaurred coloked Lo Bhe Tolamgilde:
dewelepnont firsa censist o ihe 1al-
Low1@ ¥Tame” CLafarIng aXpenses ne -
Eryenl Loy B14B2-5rd 130 other Lhan dapre-
cidlicu of amarklsatlon eXDabss, Flie
{Re 1he w¥0ehl ool deltnded B sach op-
eraling gipensed, de defned Lo (10402
Sendy) tke charnge fBor Bhe upe oF any
bungrhle propscly mode avalalle Lo
the qaalified cas: shurzy arraogemeot.
H tonEynle pmperty |5 made avallubls
ke the: quohifird fpsbk shorng arrange.
meLk by & remtrolled parbicipret, the
detericlaation of  Lhe pppropriabs
Charee will he governed by the rgles or
£1.432 i1 {Uee of Lanpgible proporbyt
Intanglble davelaplient coste do not emn-
clude Lhe conslderablen [oF bhe w2e ol
Boy intangillys property biade avallatle
L Lhe gudallilied cost &shacouy arradges-
raeail. e pacapraph op 2 of Lbie ee-
tico. T a parbiculor cost canlnlobes Lo
Lhe inbnoggable deveolopanent acee arnil
obher oeeasn or noher business acbiva.
bles, the rost muash be mlleeabend be-
twart the Intanglhle drvalapment Aree
and bha ofher Areas of hi3Inees ackiv]-
ties ol n reasdnrble hasle In s0ch R
Cade, G 18 peceszasy oo astimmate cha
Lathl hepellce aiteibwcable to Lhe Cowr
locursed. The share of such oost alle-
<aled o 1l iotanelble  deyslopment
ditd cnuslh corraspeod 1o corered ialan:
Klbles' share f Lhe tolal Sepebite, Costs
Lbui dg nobl canbribole 14 bhe Joban.
kible drreelopment orea are net token
lota acconnk.

(31 Leock-beyed comperssiion —ly In
ermeTmd. Foar parpases el Lhis s=clitn. a
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Intervl Rénvanieg Saricm, Traasury

vontralled parciclpanb'a cperating ax-
PENSES TG Ll canta akbrlbatshla to
cammeosation.  anclwding  atock-bagad
campensatian. Ae J15td g thie aoctaal.
Lhe  Termn Slock-based COMIEHAR g
MmeaAns ANY sompebaatisn provlhéed by &
wmbrellad paccclpant Le A0 emiployss
art |ndependant coutracoor L0 the [open
o ULy fnetluwinents, ApLicns 10 §o-
quire sholE CEEcE onthons: AT rclphta
WL Cespocl Lo (o Jetagailed bs raf-
ACRped LG 20t QinelraThan ks o shosk
daphlns  LochLdlng rek nol ILndted o
profecer bo which sackicn B appliaz
amdl akack apbleny Lo which secbloon 21
aprlies  ragardlees af wWwhathar  wlkl-
malwly sebhied o Lhe Toim of cash.
alunk. ar nkhear propaTiy.

th Menofimatiea af stack-nessd cinn-
Femsadion ralofed fo lanatkle penelen-
menat. The delerminidwon of whsihey
gluc bk -bicsed raomrsm=atann 1m celakad ko
L anlang b develrpmenl aeen wichin
Thé meaning nl paragrarh (dkIn 31 thia
aaebicn ia made an gf the date thak the
BTk -baseld compornsakien o granted
Avcordingly, all stack based campensa-
Tian thal is wraeled during the Lerm Rk
e yualifiel cosk shariog arranernnmt
abd i3 yelaktesd AL date= of granl ta bhe
dovaelopenent of iotanglbles cavernd bor
th= arsmcrrein=nl 9 incholed 4% mn -
wbgille develaginent cose onder para.
Fraph 4wl of Clus sechloo. [ the oaye
of 4 vopriclag or ulher medificatian ol
B 2T0CK 0prion. Lhe Jdelermibatise of
whobher B copricing ©r wlther madi
nesblon covestliul2a Le graol ©f o oew
SEncH apiraD Tor palbposey of Lhus para
vraph TA2ELLY Wil e miwde Lo aciond-
rnca with the rules <l égesltido 42Hb)
nne] Cfladaal regnlBLkon:s.,

Wk WRmEnrenaHe and el kg of Slack-
hsnyl FAmpSRELIUE STUC2sE—LAY S BER-
rel. Bxeept as pdnaewlze preulded Lu
bhax pacacrapb (AW LI, Lbe operatlng
nxpanse  akkoibutakla ks oBcoclE-Lased
cOrppensicion 15 equal Lo e amolnl
allpwahle b 1tha pankrenllad prreolclpant
ae 1 dedirlano for Prdscpl ineorw Las
Furppsiy wikh rosprak 13 thab sbecie-
Luwel  compenzatinn ifer s nple.
woder yetaern KIChIY nnd 15 taken Lot
accauol #m 1n opsrablog e penss GaosT
Lhls eecCinn (nc Rhe Laxnble waar Far
whjel e deduclion Ls allnwakl;

'y Trarsfers 00 which seclaer £71 ap-
phws. Solely [or purpazes af this para-
Eranh dnlklni 4y, sacilon 421 dars nnt
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BRPppIY LO Che Lranahec of 3lack porsuant
Lo the esercise of an aplivn “hal musty
che requlbternents S 9etlaan 4Xay op
1Xan.

(& Oeduetivny aF fredrn conleodivd per-
frefpands. Solely (or purpoees of Lhis
pardpragn rdlA30ilLe AL A wnceol L
LEedlend 2o an allewable deduclivo of a
wonbeubkled parl:clanol e Lhe =xilenl
Lhial A dwdiicbion would be adowabis Lo
A Onliel Flaley Laxpirer.

[3F MecdiNeadion of slock opfian. Eplely
[ar Furposes ol Lhiia [RER PR TE (Y
{AWENSSI AL, T the reptleing obE wiher
Imolllica~idn uf & alack vpllivn ia deler-
Inined, wbder pabapcash (AnZHLit af thiz
BREGLION, LO cunsLllule 1Ne granl of a
neEw zLockE Spelon ol relaled 20 The Je-
Yelorrwnl of Intdlgille:. thie a7ack ap-
tLom Thak L3 ceyprised ar oCaebslee modi-
edl w111 e Llealed ay belop eiercioed
1I'I'-F|'|E‘-d|.ﬁ-’-l=‘|.'_-' hafoke bl coodilleolica,
Trevldad Lhas che snock oplob iz hen
axerslAphla and the (r market valoe
Lt andablylog =0rE Laobh erceel:
the prica 2t whioh Lhe stack opolop §2
Laerslaable, Acsordinsly. the noual
21 the deduatisn tliab wonld e allow-
at|r Mr treated ps alloapble wadec chiz
TAarysTaph TAHENMMI AT Lo Lhe Coll-
trelled particlpROt Wpen ed=tcise al ble
shkoek optien ammiedeately nefore tile
madljcatenn mnat be cREen IR Se-
SAUThL AR AN ARErACINE €XRETER as of Tha
date ol hhe meduwcaglon.

) Exmiration or fermemEeiagl Al gunle-
Jied cost sharaag ereogacment Se1aly for
wucprsed af khbs piccRgCnph A8 Lios A
il ao item nf atack-based compremantlon
relaktrd Lis KB ilevelepment 3 otangl-
biles 13 nek reeccised durng the term ol
d puallf=d cost sbaongy amangemont.
theat item of staek bosed compensation
Wl be Cowabed as Tewnme exercised M-
rhediaiely belvre Ebhe explrabion ar ter-
triiliataon of ke yoalidied onsk aharipg
attamgetrneol, yrmovidel tho: the stack
babes] compensablun Ly shen 2apromnhls
abd Llse Tale cnuzket valuae af Lhe woder
Lyibg stk 1hen excesds the poics abl
wiiach Elie pléck-Tanel crmpensation is
aratCcloable, Acidrdlogiy, <k amouank
of the dedperlon Lhial woeald be allow-
ahle ol leabed & alliawable guder this
parrpreph (AN AIOILLNAT e “he con-
Erolled participanl apob exercioe of Lhe
s H-basad  Ccompensablon musl be
Falren IMEO accolbhL 4 AL ap=tATing es-
pnaa a5 0l the date ol tha axpi-uliom
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g Erninabive of bthe gealidfied cast
alarlupr amanpremmesnt

{01 Llecticn anth respem 0 opidns oa
euiicty raded sieew—1) Mn gemerad.
WiLa ceapech 1o steck-Tadsl compensas
Lir in Lhe farm ol oprlons an poblirly
Tidded sLack, 1he vonbrolled parckics
whitks in i gualified cosk shariog or-
raageanecl rmily @lect b3 balke inTa ac
counl all vpersling expenses akhrib-
ulable W Lbose stock nphtiooy wn che
ya e decownl. arnd ay af Khe mame tamme,
ay Lhe fudr value of the atack aptiara
PellefTad 4y o chirpre agaiosl Jncame 1
audliued fimanciul stotements ar dis
cloged ju Joelnober to soch (inanrial
stalernenly. previded that such siate
menta ave prepaeld In accurdae= with
Upilad Z214ktez genecally accepted ac
cadbititg princlples by or on behal nf
Lhe catnpany jmsuiog tbhs pablicly trad
gd BLOCE.

&) FPuddiely Graded stock, As owed in
LIvie pacapcapnn Ap2din @), e Lerm
Eordiicdy tredéd slock mean: slock 1bakb
la ragulal]ly Leasled an am edladalisbecd
Linltes]l Statesr pecurilies ket amil G2
ieal2d By A Compdany wltse Jiooocsd
slpbemants S prepasel b accordaoce
wilh Ynitad States generally avcepted
arcrounbing prlociple: Ko the laxable
renl.

0 remerfiy aceepled Ao eling priw-
ey, o parposed o Ehle palagcapb
CARITH B, & TIBABCER] StatemedT pae-
FATED 1M ACCOordange Wikh & coreprelse n-
s1ue: hndy af zeperrlly accaphed ac-
cRMELINE pringiplas Sther chan Uniled
Hntra ganatally arcepted Jecounting
I:'lf:l“l.'-|]_'-||¢f': 15 fanAALrcd L T presyed
10 ancnrifnge with Limised States ger-
rraliy agegpted acroenbing prlbciples
provided Lhat nithhat—

(2} The falc valge of the stocH optiows
under annsideratan 15 rellecead i tha
reconmiabkina hekbwern sqch olber ac-
vaounting principies and Cinoted States
fcenrrally  accepued  acrgnmbineg  prin-
viples remuired Lo he LRcRrpRrakad cnko
the fnaocinl statemrot by the seoari-
Likd Jaws gonwrIming ¢OMPATInE  whoge
ptock 13 regularly tcaded i Linlecd
SlaLey seecaribies marksts; ar

it 1n tke ophsence af o recaneilipbynn
relween such ather accourkeng Trin-
cipley amil Tooted Skakes generally pe-
vepltd datcounbiog poleeciples Lhpk pe-
flecty 1he fuir value et the skteok op-
Listay wrder considermablon. soch other

24 CFR Ch, 1 03-1-025 Eclitsn)

arcrunling peanglples requlrs thod he
fues vralwr o Ehe scack aptions ondar
qonaiderablon b relleciel as & LHargn
aguinet ingame N RAAikEd Pmencial
shatemants qr Alsclosed Ln JesHhnotes 10
Aikr b sLazeTRIARLR

181 Tome g 2 KR of HAKARG TR 2igu-
ran The oalaction dezcpribed 1n Ehge
ratagraph (A sEY 15 mMads oy an
nxphcat redlerenrd to the elachion 1n Sha
wrikhken  east aMaring  AgEeLrmenh ro-
quired By pRFAFFAph (B3 Of Lhis Sac-
tion £T I1n oA wricten aepdrent ta che
onst sharing agreemasmk enkemed 1nko
with the con=gnb of ene Commissloper
Tarsamnt £A parAgraph s ErnNGy of
this seatinn In che rast of noaguasllfed
oost sharing arringement 1M 2X15LATOE
an Augunt 1k, Ad, the flect [one st b
mad= hy =wrcihten amendment 3 bhe
cost sharing agroement not necr chan
Lhe lulest duar dabe rwth cogard to ax-
tenmans) of o Federal Incoms Enx re-
turn of Any ronkrolied parHIIpans o1
the fimat toxable yrar begimnming ateer
Apusl 265, 2M3. and the consent ©f Lhe
Uommissicoer 11 nat cequered.

LG Commstemey. {lenerailyr, all con-
Lteolled participants in a quahfesl rast
sharing urmengement bicung optigns on
pulbllitly Llrad=d =stack tota esccount
auder paragcaph nlulsmEa; or (B Al
Lbie perlien musk use bbat same mcih
il ol measo-ecneol and taming for oll
Gplluae po publicly bkraded stech wikh
reoperlh e Lhal gqualifhed cost sharing
arradgenmeol. Conlrellel participaots
may vhangs Lhelc reelthod erly wikh
the con2anl of the Cemaobudianer anl
ity wlul respech Lo skeck  apliers
Eraikied Jdoricg taxibile years sohyge
quenlh o Wbhe lasable yaur in which tha
Commisskoner's cansent iz chtiined.
Aall cgnboulled  pacticoipaold i lhe
qualllied 08T ekabfing  arrangement
At pode IR smguesls Mol e Commis-
Blomer'e conEent ander Lhis paragraphb.
Thuag, Hu ekample, LF Lhe towlroll=d
particlpants: MmakKe the electpan  de-
scrihed Lo patapraph (Ep2iingBEE ol
LH1A sacklon upofn the Mrmation of Lhe
guallced ¢oat alelhe AFFangerizent, Lhe
alpcrkon may e revokbked anly wilh Lhe
ronaant of clo Conmieslober, aod the
aongant =111 Aprly ooly 10 alack ap-
tloms erprbted i taxanle years subse-
Juent £0 Cha taxakls vear Lo 'which cob-
et a5 phbaned  Simlkacly. if cob-
Lrolled PArtiCIpanLs alim2aly Lave

Ll
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graoled sbeck aplioud Fbat have been
vr will be Laken Loto acogont onder the
penesral aule af paragraph odafpdiegh)
of Lbid Bectiah. Lhern oxoept ino cased
ppesiflad Lh tha laab aentsnce ol paru-
geaph W WHIEY ni Lhis gecTion,
ibe contIallod pRrEwcipaolz may trhake
jhe glectien desconbed i paragranb
A2 wHy of thls seclide obly wich
ihe onon=nhk d kbhe CoccoelsSloosr 30
the cooseat will apply only ko 3tork
ppaoas wranbad i Laaable SEars sihse-
gquenl Lo the Laxshle Year In wbhaeh aon-
ool le choalmed.

8y Errkanies 'The fallewior examples
llartrate: Lhls paragzaph d

Earoknin 7. Bargn Poarenk (BT mnd G
Aubaldieey (CC5H1 ancer 1mkn 0 ganlbled ook
charing arrasgeme=ol Lo decelop B butlyr
MouaecTop. UsS eod FI1° 2heTe LU s<isly 4l
FFy remearch and devebugmenl Fae:lliny rhac
w=ill be exzingively Awlicawsd re ohle re-
SERTUR. LUe salridee ol 1ha PERRlcoels, oLid
rapeunnble ovetliesal Gears ptirlbobable Bo
Lkn prajart. Thay alan sbePr The acat pf
vem s fasilllcy chot a5 &% khe dlaposal of
LEE RITINT CXCTWILYE Manageme=ot ol each
company bk does ook renimbaie tn Lhe re-
acaTeh ond devalapment actitibise Lo =¥
meamacable way Lo bhae case . Lhe -ael od 1
canlatencs IHghily anpel el fam
thie ameaak 2l i ntanuplv davalapan at 2ascs.

Erampae & 15, Farcot (T5F1 aod Foresga
Aunxidiary (FR) enior LRES 3 quallfied ooct
sharlog arcaogerens o Jevelop & opew Je-
vlze. LEF and PS5 shars bae oo oF o me-
renTch ond devslopment tacilby, dhe gslnTiag
af craearcher:, 2nal reang bl el coara
ALLCIIARY]4 Lo The peajuct AP alae hoeala
wagle ralatwl T [eld #=ilne af tha feewer,
Inif e Bac, Tiglod? reerm in The amouni of
lntibg:ble develepmoent ccoes of thre coct
shoslng AlTangemeut. The Lsbrlol dlsesleT
may detecroine thaw bhe fiEld testicE cootd
ar= ntanyible develcpment cosks 1hat meael
be shaced

el dArncipanied henefae—111 Henefius.,
Bencliks are ndibibianal ancome  ger-
Erabeil pe sk sawved by Ldre g ol cuse-
preil i nloapribies,

12F Recisansb il anficlpa et by weflss Far
puspoaes of Lhis secktlon. 4 cnonttalien
pebLiclpant's  prascnnbly  anbicipabed
haref|Ls kre thre AgEregate brnelisy Bhat
It rensamably anbicipabes bhatl it owill
datlse irm eoverel it bles.

(1 Cosd alloewdions =010 Mz oemeny!. For
paap=ies of deteralo g abeLliel & Soel
pllacabiun  avtherized Ly palagraph
1 k21 ol Lhis geclon iz &kproLrlate Jor
o iuxable yeda, & CSNIEOIled pArticl-
Jimby skisie of jubaoe Dle LevaloTment
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cnacg Loap the taxnthle yoar uwnder a
quoalunel rosk sharing  arraogeoo=nt
must by zomparcd ta ika shace of rea-
=anehly aptiripabed heosicts onder the
ATTALEEMCOL. & onatrollcd  pactice-
Tank's ahane of inknngble deselnpoos=b L
oty §2 gotermaned under paragraaa
rde of this section A conernlla] see
tleipant'a ghare of reanernly antici
rated DeOefts WRACT LOS Arrnagsecll
I5 decarmined whder paragroph (Thdy of
Lz gection  ln deceTmaning whelhker
kepanits wors Tensnnahly anticipoted.
Ll May B ATPrapnake bn compare ac-
Liass neTeiles oo notimpaked benefiks, ax
dpzcrlbed 1N paTAETAph 0w of Lhis
ER:LLOR

(41 Kkaere 1 mtamghde dewefoprnmr
antg—iy {7 peacral. A contralled par-
Llclpant's share nt lotangibie tewelup-
rmene gasts fer o haxable yoar s 2gual
Lo 1ts Lntanehie developmend costy for
thr nxnble 3cor (an defioed in para-
gCitph (0 nf Lhis sechion), divided by
Lthe =nre al the iotangiale develapRien.
cetmles for 1-he zaxabile vedr L defied in
pRrRgraph Cd) af ke seoban of 11l the
venkriled particpands.

M1 Erompde. Thr ndlamicg =xicnple
hLizraies s paragoaps rigE

Erofale a1 [LE  Parcoo USP). FoTELED
Sulwmldlal-r 'FA1 and Vorelated Third Farcky
(LTTF: abifes T o oGt shaclng aornnge=ment
o Aavalng Tiew ando (echaclogy. 1o the st
vaal ol tEe arrangrmect the contirall=d par
Civ ipenTh LC ur X2 25EHE I the Intanpible d=
Y@IEIMELD aFcd. N1l af whieh 18 lncuarmed di-
1&:rly by AP, In the firse veaar. U'TH makse
o I0500H sosc sEaring poym=ol in UZF. aod
F5 nalcs o $800.03 casl =haiang prrmzok to
AF, coder che teooee af ihs arcaoeement.
Fuor chat yrac. tae Iozanmble devecpheck
couts  buros Uxr USE are  51LAKPM (152
TrUWEDN] Incacmkle developmesnl cosbe Wdi-
rexbly lpeacred. mucus che <2k ahaclne pay-
ments L, fecelver ol FERLEE Jrem UTT Al
IO [Tcm FaEw by 1acaoimbile  develape
mens cosTs aarne oy By omre BRHLY | ks okl
shinnE pavmeas: dnd 1he anchnsal-e devy-
cpment costd borom By a3l ol Lhe canlmelled
partLoipaots ace S2HLKEN A he @apg ] Rhe gr-
inapatle dacelupinoan! ceads Fegge By 15
ond F¥ ol L2000 wtpl FO0OM, peeper-
ivelyr Thws lor She il puare, T73P°2 ahame
ol tntaneakl=  dewslapmeat caela ok A
CELELIME pwnded by FEAM, apy FAe
share ol Lok bl Avee gt enafy - 307
CEUD DO s L 52 AW D0

123 [ puepuzae ol dlatermipang whathan
cand  Hlmcalozn anblherl el hy FRlspgrani
E10 Miw p 2y e apprapelars fier che DESL Meor.
th= dielrict dipgelag ruesl camgdl e [I8F R
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ol FS'w ahmswe ol pnlepealdle decelapmeant
gy dug LMty Lp Lhelr ybates of rempaono-
ah'y antlglpaiwd ponellle S pyrarraph
CEdn el Lhis angi]ap

421 Bkera af redsekecly anpoipeied bek-
PlIs—01) (e general A pomcrolled pAr-
HMoipank's ahart: of Ceasonably antich-
pRted kenebhts grier a Quehfied Lozt
sharlng arrengercnt s equal b itz
resnnaaly apk:cipated hooefits 4as da-
fimed M paragreph (RN ol Lhia sec-
t1ar) diviged B Ehe SaTT. of the resson-
ahly antipipated benefits {ae dalined o
pncRgenph |cudE OF EMS sectops of gli
the conpteallod partigipants. 'The kEEGL-
|'||'|-'-I"C'| BenLilts of A0 unennbrelled pac-
tieipont w:ll mnt be oingluded o pur-
poses Q1 AdEkeTmELAINE CRGA controlled
pacticipont’s share of ankleippted hene-
nta. & coptrn|lod pathiCIpRIE's share ol
reamonably ontimipaked benefits wil] be
letermined using the mash reiahle e5-
timate af reasonably oobleipaoesd hene-
fit4. [n determinne which pf bwo ar
mece availnbic rshimates 15 mash rali-
able, the quality rf the doin and as-
sumpkions usad in the noalyss most ha
taktn Iree account. eonmslenh wilh
§1.4982 HoudEiio Dakn and assumpe
Livoe:, Thuy. Lbe reliabnlly al an #sH.
riake will depernd lucgsly an thre ram.
plelepssy and accoracy of Lhe ilata, khe
Ereund gys of Lke azsompbions, ami bhe
relabive  wffecls of poarblcolacs  de=fs-
cieticles in il or Aasamaplions an daif.
Mewenl edliabes. I two eylimakes ace
equnlly rellable, o adlusicnenl 2hoald
L= aciads Bagel oo differeneey in the re
suled The (O lawicg facLoiy will be par-
tiealorly solewabl Ly dobermeniog the
raliatiiley of an exblinalz of aolich-
Fated lanshita -

LA The TellaLlty of the basls wsed
ToT meaeurine nellte. gy deaoriled io
TACARIATN THIWIL of £his SecTidu. and

VB IR rallability ofF o peo]ecllsns
Waed Lo asTimate bepalits. a: descriled
i paATRETEPh (MY =1 of $hile secticn.

(11 Merziere of BEREE, 10 oTder 1o e3-
timabn & eonbrolled parbicipant s ehaeo
nf apt21pated banaellice bom fosarad 1n-
tongibles, tha amount of Denelits blas
rach af Lhe controlfed DAL DRI L6
reamanrbly antipipated ta deriva e
caversi wnlangibles pmual. e nealured
ro n basis KRRE 15 ronpeistamt [oe all
such  partirmifants Hoe  RaTRErapl
[fEnilEy Erample & of this ractien
II a erpntmlled poodeipant  Taoolers

& TFR i | {d-1-08 EdiHond

aorebgd  jnfaogillee Ll aoollier $dm-
crolled waxpaver. auch  porbicipast’™s
epausfils Irdan e lraslerced intaugi-
hlaa ol e aneagured by refergnce Lo
Lhe truwowfetew’'s benelite, disregarding
RNy canzideraticn pald by e LEans-
[elae L Lhe cunleelled pacliciphaiet
fo0ch as 4 Dyaley puizuabl 10 a licenyes
BEluoiment). AbLicipaled beoelite ars
meapared either an & direclh keais, b
Fafarente L6 esuloneled addltional Lo
ComiE Lo iow Feteraled ob costy Ly bBe
Sl Ty Che wae of coverad [bloonglblcy,
ar on ai lndl rect waaiz, by raletewce O
carkaih neazutenenty “hal reszonably
Cho Be asduned LS e belated T incorne
gatierabod or goats avel, Soch indleecLl
Tasea Of mmeasdreanenl of anbleipaderd
tabellte ars deeccyuml In pacagraph
COdni) af this secTion. A CoOBTMlled
particlpabt's satlelpatel beoelloy muse L
he nMe3edred on The maat 12liable bagis.
whebher dlvect o bedicect, o sdelec-
minlog whlcl of a0 Laees ol meansure-
ment 2 reasonably abticipatsd Tebe-
TIks 15 mosl Telialla. bhe Cackors 91
Tarth s E1ATE-10Cr2Wilt (Oeta abd as-
SAMPLIRINE] IMdel Te: S3AKSD Julo 3as-
rawnt [t normAally will T elpectad
inal Lhve hasls WAL provided Lhe maoat
erlenhla sAzvmata for A particiulpr Year
wIl1 canbinue bo mravide Lhs nooab Pell-
nhle askxmate 10 subgarant faare ah-
senl A macrrlal ghampge ¥ the Fackalh
that affrrt Rhe rehatility af e patl-
mate Ergncdlmss of whebher & disect or
indirech tasis af mrasuremaant 18 32480,
adyantmeoota may ke tegalred Lo R-
carank far makerinl differemras In Lhe
activitiee that contrallgd prrticipancs
pricdsrtake Lo pepliat thele nhkeTests m
coversd intangibles. Sre Erawmple £ 30
pardEraph (idninKE] nf this srcticn
1iii} ‘mdirect beser for IRedsuring 2ufic-
oty bpmefils Indliee L bases far mems-
urinp, aakicipal=l berefits from partica.
malliw LB & Gualified ©nsi snaring Ar-
rangeeoenl laclude the (ollawing:

A U Lidd. Brodured ar yold. Vineks
o itezpe csed. produsel or sold by rach
coptrollad parcliclpanT i Lhe Dasiney=
wLhwltaea J1i3 whilel ¢overed snbtaotlen
e explalted MBY B wsed ay an anck-
rett Dagle 0T MesEuribg Iy antbicipated
bepellrs. The basz of easursment
W11 ha heore Telkahla oo Lhie extent Lhot
gl CONLUeLled pACLICLPADL e expec Led
o hRvsa & 2inlar Ineresss in nel prelik
0 decrensd il ol 033 Alcibolable o

i
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Lhe coverod jnkabgimluoe par wnlk af Lhe
ICBT ar 1cems d&ed. prodacsed ar acld.
Thiz curearoatzoecs 1y woost 1lkaly ta
allze whel che covered Lotanglbles are
¥pinitad Ly e Sonbeolled pactiod
pakcg Lo tne UEs. prodaenion of Sale of
aubatapiially wbifoyin  itoma woder
alh:llar ecobamls candlolona.

s3] Sirfes. Salex by opgach controlled
parkicipdnb lo the buslasgy as1lv ey Lo
Wl el corpred Lo Eans lbleg abfe exXplaited
may De el as an icdleel b&sls foor
meAslTilE L aUbioipdled  Tebeebile.
Thia besly vl iregelaiozol wlll ba anere
relialle no the exbenl that eadds cin-
Lo led pariicimant is capected o ave
* ALMNG1AT loeresss 10 el profik oc de-
eleass il bt 1o sbiclbutable ta cov-
arad intawghles par Jdallal &L salea,
Thiz clecumatance Ls nioag 1Eely €
aTae LT chy oosts of edplelolng coversd
loRangitHas & ool aulsrantlal relalive
b the reysmces genecsbed. ol b fhe
principal et of walbe ¢overed JuLab-
Fibles 15 L4 Incrasss che conkrallal par-
tsupants’ pevrenned oz, LBIOOgE &
price prermsaim on Lhe preducts chew
LI mitheur affecting tlelr costs auk-
stantinlly, Sglas By each controlled
pacticlipant are unlilkely to prosids &
Tel'RbLr haR Inr maxniring henallkp
anpleas rachl contdolled parLlCinRnt op-
eraken abk che same maTkel level ra g,
manufochpRe, dintrianlog, £he.0

(0 (FeeTeling ot OpRTating protit
af =ach cankrelicd part|gipant fram che
Rrhlvibies 11 whirh onsaTed intanglalag
ore explaited moy be ased ak on o pndl-
Teitl bases for mewnnng 1k anticapatae
neoeliks. Thia basmm of mreoswrcment
w1l U inre rehall= bo bhe extent LhRE
such probit s largely otkoibutable ta
the pee vl coversl lotiogilsles, or 1F Ehe
shure of prohte akbiribotable b the oo
ul covered Lolaglbles s expectad tg e
giacilar Dor wach voblralled mperlicipaot.
Thla clicurestaove §s moesh Je=ly ko
arge Wlien corerel latangibley are an-
lepral Lo Lbe acllyluy Lbaf etopraiey
Shie pwillr dod EBhe AChiviby could not e
carrled o o owould generssle 1LLRI1e
BEOfit wilheoot d4e of Lhoese LBEALgaL]ea

(D Qe buzed M meoauring ariio-
pareg fenefir:, CRer Tmees fOT meds-
Wil Apbicipated Toopslte iy, 0
came CITCOMNELAnCeE. e ADPrOpEita,
bt omly to tlee axtent Lhat Llyscs |y ax-
pec:ted Lo Ta oA raasoalably Ldentallable
telaticnanip betwenn the babiz 0T 0 as-
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urement used aqdd additioaal cacoime
reneratel pr coets savel DY the e of
cavered wotangiales. Far ekamrle. a 41-
vlyion nt cesty Biacd no 2mdlayes CENl-
peryaktian would ke carcgidécred ontell-
able pnless Lhece were 3 CFelanlosally
Levaesn bhe amownt of covrgeeoentiond
abd the exp=clad incolme o0 1he ¢ox-
Lrolled porticipants froin the use of
coverpd imLaorilel=y.

(E1 Exaenpluz. The follawing axaniples
Llilpactare thie D&l‘ﬂ.i’[‘ﬂ-[lh [ ESAIN TR

Erample | Favdipn Farent (FP) wod 1.3
Euhmpllzpry (1183 Yplth prodoce o [weilarcac
fOr KUd ireEn Sracy cf vartons blg - fTm-
RER planfo: PEalurTe Prodacilx 1ha Cakd-
Aoek pegqulren Jargs wioLnTE CJ elaclricity,
whink pannts fog & sigmeflcant podlan of
IT5 Preabn-:lina okt PP and C258 anlak Bifoe 3
ZOR0 RhiHidlag A¥lalpAlncll Ga d2sTep w Bew
prackea “har il redwss rar omaa gl of Alac-
EEIITYE el red Bo preallcd B unLk Al Tl Gekd-
atack FP and ©58 curczolly Both lacw a2
electelcity cose of A% of 15 auher producing
eostn And reics [or Aach aos cxpectold oh Ta-
modn elmilar o e Taiwroe. How iouel oo
new nhectsa, a0 L Je sacecsiid]  wlll eedd.cs
tbe ameane of  electricicy  regolved A
produce a uolt ef che focdacozl i wieesycaln.
bk Lo w1 be abauc [EC oamE &FnOdnt 0T
boch eompenies Tharalnee, the eoak Faviegs
cach componf 3% n¥pecrod b0 eeblsye alooe
IENAL:NIGALAOF GHe Tty Procesd ale diroLlar
re_otivie bc she batid amawnt af wha (RRASEGCLE
producaod Uonder the cesc sharez ermaoge
meol PF and US55 divide the chhls of devel
ppIDR the new procsss based onoihe wniss of
ibe Mepdctec b cack s aotl=lpaicd wo sroduces
Io nhe fucofs. In ihia cace, wolte produzed 15
the mast relnsle baslc for mMEeosurCcg beoe
firm nnd Avnding 1he IncacgliEls davelapemaent
coste bevawts each porracipant g axpacied b
heve o mumLlar d=cTEREE 1G Cos4d pEC amit af
the EredAkos b predus ed.

Diampde £ TLA gl e d0s weme p o 8-
x0le . #¥EADT LAl 1053 peer A% ol ifs
CEAcl Yur=dILsiinh oAt M alwelppe ity o whilla
FIF puya 2% ol ia ot pecnluglup ceats
In thils case wnics peadaced @ ne W= Fisen
rellahla Bakls far cwasarlng habalie. sl Al-
vidlng The iotonginle dewnltorel goule Me-
couse the partlclpancs do [ar AL T Bavk
o Mmiins AecTenfE Lo =onfa paT dhil ol ThA
terdstozk prodaced. The diabrler lizasro dre
=rmioes shak ohe mos rileble mAxauwA of
kenrdlk shaTE: mAY bo Bared on wnica af che
jundstork prodoced UL FP'e wndea are weiphe.
wl pelaldwe 40 DNSS'3 woins by  fanTot al 2.
‘Thie reflectd the lack boat FE Daym remnta Ao
much na %% pe p pectcntoge of ok cAkor
pruducilae cwky for elecuncety and, Lbere.
fops, Py pavluey perc uolt of the feeds-ock
wikld e Loler LIR%'s pa=ings fram any now
P eeeay guaplian]ly evelpped,
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Erampis 2. The [acka ace The caonc ao inm ET
aiple & E¥NARL chat so Sunply CER parragalar
paeda of rtha 158 markat DI%S soamafmeto fik
the fembeipck w1 b aomuwbak dlfTacsot prup-
ertics thao ME'e Iesdstcck. 'Caey cequiTes
U223 1o sooploy o somesnet Alffercotr praduc
Rltin puitHiich Lhas Jard FE Barauks gf Chis
Ua2EeFanes, bl will Ba ke Lpelly e 3% D
pdopt ABF Rew prucess Bant may be devol-
optd wnder Loe coan shanog agreement. [0
thia oose. anska prodoced 13 mos the menc Te.
Iahle Eakin S sneagablng banoflc sbhaces 1o
ymley Lo rellakly delermiines Beqelll =3nmes,
the ipkrler dacecler Jffmeky The peamcnalir
poslcipated coats of adopdliog bhe new procnea
oga.nst Ene rensonobly onslclpaked LoTod sav-
Inge L AZARESLELEY CoFLE

Faampde «. 1.3, Furean (U3F1 and Forelgn
Bubobdlary IFA: nBEIT IM1a @ acan sharosg or-
cappranenl L dee e aw anaatdmtic dauge
UhE ublalng LBy rmbt e cse oany redu g
pritant in tne LR mariek. and Fi obtaine
ghe right b wss Eas sabenn sn bhe Buropenn
markes LYY ond FS Alvide coss an che
Feagly ol antheipdtkd  CpbBLIBE Toelit [om
epch priont ngler devilapemant. VET wnkir.-
pabed Lhak It =il Tugelve & much lngber prue-
Lt tuen FE per uolk aald becavse drag prices
are unconteall=d o bhe U 5. wharese dre
prdes dre Cegulacsd In many LuTropeam Coun-
tidan. [N chip case. tBE conirollel Eakpayvers
branle [of Memsurliog beoefics L bhe moat red-
wnle

Eiample 5. (1» Poreign Farenk 1 FEY ond U 5.
Sutudlary +LES: bolh manainciure and =100
Tarnillzers. They ent=r |oto a cost abarlog ar-
cuwmgeTeont o devolsp 2 naw pelles Torm of &
margnon agricelocral (erilizer cbat bs -sur-
ran Py awidlahle aply In mewdeT form. Under
the rakl whacloy atengemant, 323 chialns
e coghila Ty produca and axll o gaw Inre
ol cerlilboer for e U 5 MiarkAaz whs PP oak-
came bhe Aphis Fa predoca wenl Fali thy BT
tlldzer for the rest of 1hy warhi. T sl ef
developlog che o=m [acn ui Terr.lIg8F goe di-
wlded on the bos:s of the antocips bol gales oF
fEcLilizsr Ln bhe parszlcipaots’ reppeczive qpae-
Xdtn.

catd IF kb repeprshk apd Asvelipmibng s guc-
pescial Bhe pellel Eucm w111 delpeer Lhie [R1-
illlzar mrere edrlcenely 4o ecope Aol epe dak-
1lllzer =3l Be raquired b achizree tha parmn
el‘nrc oo crop growkb, The pe:let toon ol fer-
1lli2ar 2an bBa axpipssd ko sall ot b priLe pre-
Eniubn ower the powder farm of Lersulazer
Eak+zl &n The favings o che amawnt of Ear-
Ullzgl Chal fAwile T Ta Wead. 17 the rerearch
wpd devulygurgpl s aocecesaful. Bbe 2cors of
prioe;lee oo llek HqGlEeas wre EXpecied w be
appreximvkely Bhe sqoed an Lid SARLR AE pro-
dociog peeder feslalizer wl Thye aane Jor
bath [T aoed S Belh BT aad 2188 cperale
ot nppremimately Lh= same Inaelar Tavels,
e|llog thesr ferbdlizeca Inrgely e iode-
peodcnb distclhmbors.
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1112) Lo thln rwsw, be ceotndled Taapoeye’
boAes fur JeéasUriBg Benalfcs | ibhe mosy rell.
abile,

Exypmrple 6. The focts ar= 1be came 22 iC £7-
cmpye 5, cacepl Lbabk FF Jesiribucss oty er-
Lildemy diTepkly whbl+ == =alle 12 lode-
tasadunt distrmbators [0 bhae ceew, awles ol
ITEA 20d P aTe vl Loy moss oxhinls kg
far messurice beosllfy wulee: AdnlaCaks]Th
are made 1u aecgndor Mk Ltha dIlfamanes In
motikat Imsalu ik wluch thy el azeur.

Lrumepic 7. Foralgon Facenu (FFY aod O.E
Slwidlary US5) enber ot a coab sbaciny
HrELNEOMOEE Td dCVEICH maceTiale dbok will
En ward 10 trasn all oew 2okry-Jese] emplory-
eak. FF pod Uk dalecowns Lhal Lbe cow ma-
rerlafe will mave opprosimetely Teo Fpam nl
radology timy per sApioyee Eecaasg i
eobry-Jewe] winpleyed e pall an elifaeing
wops qwalee FPoand UAS :lacidd 1hat thay
ghoulil ap=1 illwl:dy 0315 baned o the oumber
;i eplsy -level zmployess ElTed by eoch
Feathiev, Chay 41vida cocks based on CompEnsa-
liuh pald b0 she entcyr-level emploress bired
Ey #irh. 1n bhs vede. the Dawla wzed [ur
MmaRsurang henefis 1a che mosl melsble e
caak thera Is o direct relaclonship Fetwesp
comMpuogalenn pald du oew eodry-lsvel =sin-
plovens and cosks saved by FF pald WSS [nem
ihe uca of bhe nam Lrpining makesials

Erampie & W5 [arwof JI5T: Poaowign Suli-
gldlary 1 rFS12 pnd Feralsn SoFdcdeasy 2
TFR0 spler aptn p o anl dheclog LEagaSusnt
o darplup oty rallwwrey Bhol mach will
mark=! szl JbElAll N CLRALGMETS CCMLWeT
gyylamd The parlichpaonta i il £Rars o coe
bamlp gl peagoyled yalaa Ty CEF FEL and FA2
vl Lhe #@Mlwprs In Chaals [+&poetIVR g&n-
praphi arddis Hpwdval, FAL plies nac enly
Ly =gl Bol ales g percEse Phig sreMLWaLs: L4 ol
bulaleh SudlaFieps, ENd F&La llcensing e
viara CHBLER woa pARSRREATA Al TR Theensaar’
welak; B BN cxicnled in ooe podcctod Ezoo
s, To Chlk cwsg, COc Tweld ORed 700 mMcos-
urmg rhn b9 nefica ol rach neetleclpont 1s oct
the ekl rollable hecaose all of Eoe bencilts
Inzilvad By palilclpunilh are eob sakeo Inea
arcnunt. [n neder ro ccllably datermioe Ben-
ehic shoree. FE1'R prajectod bonefics fooom 1:
cooflog mMust be: loclud=d In che MEBRoLTe-
2N 00 & banls rhat 10 the Aare as bhat weed
io mraoure Ite owo ond the ctber porkde:-
paoc’ projeced heoellis (rom sal=s 1=.F. all
parteclpanes moghz meaenre teclr beonsnis o3
the boars of operniley profith.

(v Profecfioda weed la eglikzate artis -
DRted denEfffa— a0 221 genensd The rall-
atillcy of an czxcamats ol anbleipatsd
menelits Rldo lepends upen the rell-
AULE A pragectians wisad wn ™Making
the ashimats, Progesiicny regulired Mor
thie prpoRa E-E']'I-Eﬂ”? include R darap-
mipRGon of che Hme periel bebwoemn
the wnaepklon of tha reacarsh and deval-
amment and bhe cocelpd of benefis, R

Wt
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projectaan nf ih= tirne peer which beoe-
Fatd wlll ue received and & prajaclich of
the Beo=f1ts anlicipsled pr ocach yedrc
tn which 1t Is nomlaclpated Ehnl the 1m-
tanpgible will penerdle wenesits. A pre-
eeLinn RE the releviant bosis far mi@as-
arimg antycipated deoefitn moy reyuare
a prieealiaon of tbe Tactars thahk wnder.
lie |t. Far example, o preseceinn of op
eraling profits may meqoate R prddscs
tian af sales. cosi of malen, pperaling
pxpense=y and nlher Eurtars thatb allecke
cperatlng profita. IF ik 15 anticipated
Lbat Lhece willl be gigoaficant vasdaliom
amoog centralled pachicipants io the
Liacing o their recelyl of heosfaly, ark
varyequently benelit shoce=s ore ox
pected Lo vary wipnlficaoily over Lhe
vydry im which Llenofite will be ce
swlted . B mnay bDe Becaysacy 1o vae Lhe
prezsnl discauotel valuwe of the pre
sl Demedity L0 Peliably deCeriyioe
each cobbrelled parlicipack’s sbacos cf
Lbpe bepesfnle, I7 i e ol an bl paleak
Lhal berefil shaves will vignilicaotly
changs Over Line. fuclewlh ancoedl bea-
gIlt aliabtes may prowlde o celiable pru-
JECTION 4l anlicipabed eoelil ghi&eres.
Thiz fivecumulondd 15 most llkeld ko
pecaf when Lhe codl shavicg aclaoge-
Fraedn 32 A Idngr-lérn accaogehient. the
arrabgelneol covelrs e owide vaclely wl
ibtang 1D, the <oanpozillon of Lbe
sorelsd  lolaalglbles e adidely L
sNrnga, the ¢overad Inbapeillae a8 uo-
LiEely Lo kenarale wowsdal prolbiz. and
aanh contrellad paTticipRiIll’s skare af
LbG mark«t i2 31ahle,

{F1 I'mrelpbhle pragecide: & algnles-
AN L AlverEense hatasnn proleched Tab-
AL fharns and achiyrl henefic shaprea
MLy miicace that the DTopccELnDs wal's
nnt rehiabie 1o sach a case, bhe distrlet
AITRCERr thay 9ae actiol hepellle 49 tha
mosh rellahle mepsoTe GF o anhbacipriad
renesfita. T8 eneiits arc projested ocer
A perrhixl af »ears, And che prosechiong
frr 1nitial years of the penad prove ta
b uncelinhis. thes may andleate that
Lthe prajectians ter the remaiming yoars
of the perpnd are plsa wnr=Liable and
thua zbowld he adjusted. Prajechipnn
w11 Al e cnosidered pnrelhiable based
an a divergenes betwren a2 contralled
parbicipdant 5 poojeclel Gienellt share
and dwfod] beoefil abase of the ameeot
af guch devergence far every cunbkrelled
parbi<ipint is lesy Lhab or equal 1o 0%
al e paclicipols Drojectel beprfll
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shiwr=, Fucther, e lwstclect derector
wil: nat make an allaratina braad an
sUGh dlreTganss 17 chs AlMerense 15 dus
Lo oAb extcaordivary event. heyoyed rhe
ceebrel of Lke parkloipants, Ll could
nat rensnnably hove bren anlcipoted
nc the blone Ehat qosta were shaced. Bar
purpores of this paressraph. all coo-
Lrullsl partlelpaols What ace a6 0.5,
perzuans will be Lr=aled os a siogle com-
tenllel parThiripant Thecelpre, ap ad-
justTarnt heaed an an aarelieble prajasc-
Lion wil be made Lo che cost sharel &
orelzn conkbeollod participants Soly i
Lhiece %3 o4 malching adjuatment Ly the
caoet zhoren of cantrplled poctscipnats
chat are 17 5 prmsans Morming mochis
prragrnply 0= B will prevent the
matrict diractor roln mdkiize an alls-
Lulidgn oI Lhe Lvaxzgyver d1d oot wse Lhe
muost reliable Basis én- mensoring mn-
teipabed bgnefbs. For sxampls o bhe
CRN¥PAY P IMerslITe? AnklClpacad Tanelits
Deched Cow aalia a0, sud b dlatrde L di-
pecTor delprmlbes that anelher bas:ye iz
muce celuble fer mensurniog  antios-
prted Brmelits. then rha et thace we-
LuRd umliz =qld wore W@ellkn @ oI Lhe
progecred galk srlas will bot praclhide
ab allucablon wbidar Lhis sec llun.

M Forelgb-ma-farcign aofs s mends.
Hotwethsbatd]ng T08 150 ltatiaina oo ad-
Jaelineble  previded io paragraph
{EFTx Ly By o whis seckiarn, aljusiments
tr coskt shares based o an wnTelinhle
proaecEion alsn may hoeade ealelsy
LripapE MMaigd Conkeallad pricbkclpanta
Il the varnatlop beTweaen 3chudl abd
profeckad onallits bag 1e offoct of sab-
shanthdlly reduclog 0.3, LaX.

;4 Broingles. TG Tellow g €Xsnples
ILIwakTaks THLS Darrgraph (THA )

Fruwapn: & by Pevalew Pomnt TP g U 5,
Gubeldiasy |55 valsr tolo p ool shivnne
wrrmbPganEnl 1o dlgvalap @opew can model.
Tk= el ppot gl bo gpend gone poers da-
vel-ain Lby oew noedel and four yedrs prce-
ducioe mod =tllaap Lhe new model. USE and
EFI" progece totad =al=2 of 3t =l lacn and 52 Bl
l1cn. eEpectivelr. ver the plonoed fowr
veany of axplaltntion of tBe now mondel Qant
chares are Alylded Tor ooch vosr basal o
Prcjecesy tolwl anlen, Tielsor: OS3 Y
0% of ¢ach FTrors aprangl ke devalhnunenl
ecss and FF Lears 33a% of woe i cobLe.

i CES bypdcally begns praducine  apel
selhop onw cas mcdel’ o yaar after PP Ol--
gint producibs and Salllng Eaa -l vrsole s
The dSIPicT AMCLCT ARCA(IMab=F TUHL 13
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anksr 4y pelecl W55 e ope-year lof Lo Inloa-
ik new car madels, 2 more rellable poa-
Jaeclem o’ push purlcaparn be whare of kepelits
Wuulil e Bassl g o ppeectiioy of Bl Tuac
yoors nb akbeE MF sach pAartloigabl e
Coanedd L i AREnT wilile

Example 2. 0.9, Parene (O3F) and Forelgn
EgbsLdeary (¥E: eoker Loto o cakl ShaTlng ic-
raneEment to A=velop new and improved
huwaembnld clepninz praducts. Exth Dartacl
a0 s vy 2old Evesshelf cleaowog pooducis
for meny y=ard aml have yisble macket
Rhizar The prenbagka weales aleswe cpmuot ape
Luliwaly Lo prohoes apugna] prefifs far sl
cher partlzipenr. Tha pacic ek Alvye
ancks oh the Basin ol eacly porael paatl's fll-
rann pales of hoaseshold cleanlng pralacr: 1o
Lhis rass. the parilclpaocs’ fwoore Eenadlr
=hares ac: reliably poojanted By carrenk sales
ni ¢ lannlng products

Faumpdv ' Thy laclg ars thagam= a2 Ln ET-
AMe Fowee=pl Lhal, TR aparber share 1s
raplAly wapamling lpewass | 1ha lugeyaes
Llluce of 2 aEnPWkCICOl DL s gesagmapiibeg
ar=a. The JAsriex dirRzror darsricisiasg Ll
Lap parhicipanis’ Macura Ecnefinc sbhares ovo
nok celobly procected by current aales of
Zleaning products 1cd ibat Fa's beo=M: pro-
j=etiund shenld crkxe 1nto acecans 1ts growth
L ambius:

Siclupie 4. Fiaales Parepl PP panl W=
Euasedaary 1135 ENTAF inla 3 rial ahselog
armaapecieol o devLlop arachnfle furcliiasm:
aod Inse laeldes, PP aod D53 share carth ak
ths kam:: of mach pardcigantks awrcent Aeles
al dertulzere aod tosmcalcides The merkcc
dhares uf thy partivipanse bave beeo sielle
fior L1 13e fe, Fg% BPe Merael sbame 107 1o
aArifatldar hias Tawn sxjandang The diztmct
diTector dereilolues LbmT L . peoeLla] ppgts
projecolons of benchnc abasen &% FAllaDl-
with regard $n letellizers, o net rallelbls
=ith regard ta losacclzldes a2 maro rellenls
prujuckicn ol b2oetll aonses wauld tekes Lotko
Hecouak kthe =rpooding market shore for an-
wactzldes

Frumple 5 115 Parunl IS pnd Foreaagn
Awhsid laly (FS1 duler (ko A cuyl 2aroy ar-
lahgemenl Faodnvelop puw [nod prode: be. dl-
wulibg pogly gn e eoge ol progested sal=a
LR FagA . e ture [norems L USF aod
Fd 1wk | Ehal Thuir =alea g puar 3 wll] be
cylall, abed Lhey alaviths oot peconlingly. o
wear %, rhao diarelgn dIrectar exd uunee the
AATRiGIRAns  awlAnd ol lvldipe vieks 1IRFP
A FE asfvmlly wecannbwl fgr $3% gy H%
al bctel salaa, TeFpearnvsly 'Phe allsieicl da-
Teorsr Agrfda “hal aalas P opaar= 1 Bhe [a-
ture provide @ ralietile Twnis Tyr sl mnilne
bhenelin Whwren. Bacanaa Ll i fsmegces La-
tween UGF'R and FAFR acraal aod proggeiad
benohe shares soc baed chon 204 ol Ehear pra-
Jeowed bencfln Shalcs, [BR Yowkwliap af Dig-
iwre kenesflca fieT vaps 3 a5 relianlu

Errple &, The facws ore tho sa1se wn 39 £2-
m=pls 5, ewcepl Loel tbe In year 3 URF and
K aotually aceounted for 35% ond ER°L Of
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atal sales. Hapucillvnly Thoe alpve gspee be-
imaen UEPA pralacred and aelisal hehslit
eharec s greacce chao 20% ol [IEP - pEajucLad
benebib share acd LS Dot dud Ton @il cALlwis -
indcy wveok beraod tee conirel of Ehe por-
Fivip#ols "I'ba dlacnes Alreesar ecneludos
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