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QUESTION PRESENTED

Whether state courts lack subject-matter jurisdic-
tion over “covered class actions,” 15 U.S.C. 77v(a), that
allege only claims under the Securities Act of 1933.
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In the Supreme Court of the United States

No. 15-1439
CYAN, INC., ET AL., PETITIONERS
.
BEAVER COUNTY EMPLOYEES RETIREMENT FUND, ET AL.

ON WRIT OF CERTIORARI
TO THE COURT OF APPEAL OF THE STATE OF CALIFORNIA,
FIRST APPELLATE DISTRICT

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE

INTEREST OF THE UNITED STATES

The United States, through the Securities and Ex-
change Commission and the Department of Justice, ad-
ministers and enforces the federal securities laws. This
case presents the question whether Congress, in enact-
ing the Securities Litigation Uniform Standards Act of
1998 (SLUSA), Pub. L. No. 105-353, 112 Stat. 3227,
withdrew state-court jurisdiction over certain private
suits that allege violations of the federal securities laws.
The United States has a strong interest in ensuring that
the principles applied in private securities actions pro-
mote the purposes of the securities laws without unduly
burdening the efficient operation of the securities mar-
kets. At the Court’s invitation, the United States filed
a brief as amicus curiae at the petition stage of this case.

oy
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STATEMENT

1. In 1995, prompted by concern that the salutary
purposes of private securities litigation were being “un-
dermined by ** * abusive and meritless suits,” H.R.
Conf. Rep. No. 369, 104th Cong., 1st Sess. 31 (1995),
Congress enacted the Private Securities Litigation Re-
form Act of 1995 (PSLRA), Pub. L. No. 104-67, 109 Stat.
737. The PSLRA established various reforms, includ-
ing heightened pleading standards and an automatic
stay of discovery, that apply to certain private securi-
ties-fraud actions. See, e.g., 15 U.S.C. 77z-1.

After the PSLRA was enacted, however, Congress
observed that “a number of securities class action law-
suits have shifted from Federal to State courts,” which
“has prevented that Act from fully achieving its objec-
tives.” SLUSA § 2(2) and (3), 112 Stat. 3227. Congress
therefore enacted SLUSA to “prevent certain State pri-
vate securities class action lawsuits alleging fraud from
being used to frustrate the objectives of the [PSLRA]L.”
Id. § 2(5), 112 Stat. 3227. Congress sought to accomplish
that goal by creating “national standards for securities
class action lawsuits involving nationally traded securi-
ties, while preserving the appropriate enforcement
powers of State securities regulators.” Ibid.; see Merrill
Lynch, Pierce, Fenner & Smith Inc. v. Dabit, 547 U.S.
71, 82 (2006).

SLUSA amended the Securities Act of 1933 (1933
Act), 15 U.S.C. 77a et seq., and other provisions of the
securities laws in three respects that are relevant here.
First, Congress barred private plaintiffs from pleading
certain types of securities-fraud class actions under
state law. Section 77p(b) of Title 15 provides that “[n]o
covered class action based upon the statutory or com-
mon law of any State or subdivision thereof may be
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maintained in any State or Federal court by any private
party alleging” either “(1) an untrue statement or omis-
sion of a material fact in connection with the purchase
or sale of a covered security” or “(2) that the defendant
used or employed any manipulative or deceptive device
or contrivance in connection with the purchase or sale
of a covered security.” 15 U.S.C. 77p(b); see 15 U.S.C.
77p(d) (providing that Section 77p(b) is inapplicable in
certain circumstances). Section 77p(f)(2) defines the
term “covered class action” to include certain suits in
which damages are sought on behalf of more than 50
people. 15 U.S.C. 77p(f)(2). The term “covered secu-
rity” is defined to include a security listed on a regu-
lated U.S. national exchange. See 15 U.S.C. 77p(f)(3)
(cross-referencing 15 U.S.C. 77r(b)). Taken together,
those provisions prevent any court, state or federal,
from hearing state-law securities class actions alleging
false statements, omissions, or deceptive conduct in
connection with a covered security.

Second, Congress recognized that plaintiffs might
attempt to bring such actions in state court, and it was
apparently concerned that state courts would not ade-
quately enforce Section 77p(b)’s limitation. SLUSA
therefore amended the 1933 Act to permit removal of
such actions to federal court. Under Section 77p(c),
“[alny covered class action brought in any State court
involving a covered security, as set forth in subsection
(b) of this section, shall be removable to the Federal dis-
trict court for the district in which the action is pending,
and shall be subject to subsection (b).” 15 U.S.C. 77p(c).
SLUSA also addressed the removal of such suits by
amending language in the 1933 Act’s general jurisdic-
tional provision, 15 U.S.C. 77v(a). That provision had
formerly barred removal of all cases arising under the
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1933 Act, but SLUSA carved out an exception for re-
moval of covered class actions by adding the language
italicized below. See 15 U.S.C. 77v(a) (“Except as pro-
vided 1 section 77p(c) of this title, no case arising un-
der this subchapter and brought in any State court of
competent jurisdiction shall be removed to any court of
the United States.”) (emphasis added).

Third, Congress amended the language in Section
77v(a) that provides for concurrent federal- and state-
court jurisdiction over suits to enforce the 1933 Act. As
amended by SLUSA, Section 77v(a) provides that “[t]he
district courts of the United States and the United
States courts of any Territory shall have jurisdiction of
offenses and violations under this subchapter * * * and,
concurrent with State and Territorial courts, except as
provided in section 77p of this title with respect to cov-
ered class actions, of all suits in equity and actions at
law brought to enforce any liability or duty created by
this subchapter.” 15 U.S.C. 77v(a) (emphasis added); see
SLUSA § 101(a)(3), 112 Stat. 3230 (SLUSA amendment
adding italicized language). This brief refers to the ital-
icized language as the “except” clause.

2. In 2014, respondents brought a class-action suit
against petitioners in California superior court." The
complaint alleges violations of provisions of the 1933 Act
that govern disclosures made in registration statements
and prospectuses. See J.A. 13 (citing 15 U.S.C. 77k,
771(a)(2), and 770); see generally Gustafson v. Alloyd
Co., 513 U.S. 561, 570-571 (1995). The complaint does
not allege any state-law claims. See J.A. 13.

1 The parties appear to agree that the suit is a “covered class ac-
tion,” and that the securities in question are “covered securities,”
within the meaning of SLUSA. See Pet. Br. 14.
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a. Petitioners moved for judgment on the pleadings
for lack of subject-matter jurisdiction. On October 23,
2015, the superior court denied the motion. See Pet. App.
la-6a. The court explained that its “hands [were] tied
by” the decision in Luther v. Countrywide Financial
Corp., 125 Cal. Rptr. 3d 716 (Cal. Ct. App.), cert. denied,
565 U.S. 1080 (2011). Pet. App. 5a; see 1d. at 6a.

In Luther, the California Court of Appeal (Second
District) held that state courts’ concurrent jurisdiction
over covered class actions alleging only claims under
the 1933 Act had “survived the amendments” that
SLUSA had made to the federal securities laws. 125
Cal. Rptr. 3d at 721. The defendant in Luther argued
that 15 U.S.C. 77v(a), which establishes concurrent ju-
risdiction in state and federal courts “except as pro-
vided in section 77p of this title with respect to covered
class actions,” 1bid., should be read to refer to “the def-
inition of covered class action in section 77p(f)(2)” and
thus to “create[] an exception to concurrent jurisdiction
for all covered class actions.” 125 Cal. Rptr. 3d at 719.
The court rejected that argument, explaining that “Sec-
tion 77v does not say ‘except as provided in section
TTp(f)(2),” the definition of covered class action. In-
stead, it refers to all of section 77p, not just the defini-
tional provision.” Id. at 721; see id. at 721-722.

The California Court of Appeal in Luther stated that
it would “look to all of section 77p[] and see what it pro-
vides ‘with respect to covered class actions.”” 125 Cal.
Rptr. 3d at 720. The court determined, however, that
Section 77p does not “provide[]” anything that is rele-
vant to a covered class action alleging only federal-law
claims. Ibid.; see ibid. (stating that “[t]his case, which
is not based on the statutory or common law of any
state, is not precluded” under Section 77p(b)). The
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court acknowledged that SLUSA “was enacted to stem
the shift from federal to state courts and to ‘prevent cer-
tain State private securities class action lawsuits alleg-
ing fraud from being used to frustrate the objectives of’
the [PSLRA].” Id. at 722 (quoting Dabit, 547 U.S. at
82). It reasoned, however, that “an intent to prevent
certain class actions does not tell us that this class ac-
tion, or all securities class actions[,] must be brought in
federal court.” Ibid.

b. On December 2, 2015, petitioners filed a petition
for a writ of mandate, prohibition, or other relief in the
California Court of Appeal (First District). See Pet. 10.
The court denied the petition without an opinion. See
Pet. App. 15a.

On December 18, 2015, petitioners filed a petition for
review in the Supreme Court of California. See Pet. 10.
That petition, too, was denied without opinion. See Pet.
App. 16a.

SUMMARY OF ARGUMENT

I. Under Section 77v(a), state courts have concur-
rent jurisdiction over suits that assert claims under the
1933 Act, “except as provided in section 77p of this title
with respect to covered class actions.” Because nothing
in Section 77p divests state courts of jurisdiction over
this covered class action, which asserts only 1933 Act
claims, the courts below correctly allowed respondents’
suit to proceed.

A. 1. Petitioners read the “except” clause as with-
drawing jurisdiction from state courts over cases in
which only 1933 Act claims are asserted. Although that
reading would preserve the “except” clause as a limit
on the concurrent jurisdiction of state courts, it cannot
be squared with the statutory text. When Congress
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states that a general principle applies “except as pro-
vided in” a particular provision, that language is natu-
rally understood to mean that the cross-referenced
provision is an exception to the general principle. In-
deed, Congress has used the phrase (“except as pro-
vided”) in precisely that manner elsewhere in the same
chapter of Title 15. See,e.g., 15 U.S.C. 77k(f); 15 U.S.C.
TTp(a); 15 U.S.C. 77z-2(c). Nothing in Section 77p, how-
ever, even arguably “provide[s]” an exception to the
general rule of concurrent state-court jurisdiction over
a suit like this one, which asserts only federal-law
claims.

2. Petitioners argue (Br. 18) that their interpreta-
tion is necessary to avoid a “gaping hole in the regula-
tory scheme” that would arise if Section 77v(a) were in-
terpreted to permit state courts to exercise jurisdiction
over class actions that assert claims only under the
1933 Act. Their argument, however, is based on the
faulty assumption that no other provision added by
SLUSA addresses class actions of that type. As ex-
plained below, Section 77p(c) is properly understood to
permit removal of such suits to federal court, where
they will be subject to the substantive and procedural
safeguards that the PSLRA created.

3. Petitioners’ interpretation of Section 77v(a)’s “ex-
cept” clause would also create practical anomalies. The
clause, as they read it, applies to a range of 1933 Act
suits that is broader than the range of state-law suits
covered by SLUSA’s preclusion provision, Section
TTp(b). Section 77p(b) applies only to cases that involve
both a “covered security” and certain specified kinds of
misconduct. Yet petitioners interpret the “except”
clause as withdrawing state-court jurisdiction over cer-
tain 1933 Act suits that lack those attributes. There is
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no evident reason that Congress would have wanted the
“except” clause to sweep more broadly than Section
77p(b) in those respects. Petitioners offer various ex-
planations for the mismatch that results from their the-
ory, but none is persuasive.

B. There are at least two possible explanations for
Congress’s enactment of the “except” clause. Congress
may have been concerned that Section 77v(a), by au-
thorizing concurrent jurisdiction over “suits” and “ac-
tions” brought to enforce the 1933 Act, might be mis-
construed as superseding the limitations imposed by
Section 77p for “mixed” cases involving both state- and
federal-law claims. Or Congress may have added the
“except” clause in an abundance of caution, without hav-
ing in mind any particular scenario in which Sections
77p and 77v(a) might conflict. In any event, the “ex-
cept” clause is best read not to withdraw state-court ju-
risdiction over cases like this one, even absent a satisfy-
ing explanation for why Congress wrote it.

I1. Petitioners contend that their reading of Section
T7v(a)’s “except” clause, under which state courts may
not adjudicate covered class actions asserting claims
under the 1933 Act, is necessary to prevent circumven-
tion of the PSLRA’s substantive and procedural pro-
tections. Petitioners are correct that a federal forum
must remain available in order for those protections to
be efficacious. But the “except” clause is not the only
statutory mechanism for ensuring such access in 1933
Act suits.

A. SLUSA amended Section 77v(a)’s anti-removal
provision, which now prevents removal of 1933 Act
suits “[e]xcept as provided in Section 77p(c) of this ti-
tle.” Section 77p(c), in turn, authorizes removal of
“[alny covered class action brought in any State court
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involving a covered security, as set forth in subsection
(b).” Together, those provisions are best understood as
permitting removal of any covered class action—
whether the asserted claims arise under state or
federal law—that contains allegations of the type spec-
ified in Section 77p(b)(1) and (2) (i.e., false statements,
omissions, or deceptive conduct in connection with the
purchase or sale of a covered security). That interpre-
tation is consistent with the text of Section 77p(e)
(“[lalny covered class action”), which does not turn on
the source of substantive law under which the claims
arise. Cf. 15 U.S.C. 77p(b) and (d).

This interpretation is also consistent with SLUSA’s
structure and purpose. Congress authorized removal
of state-law class actions under Section 77p(c) because
it was unwilling to leave preclusion decisions under
Section 77p(b) to state courts alone. The Congress that
took that step would not likely have denied defendants
access to a federal forum for adjudication of analogous
1933 Act suits. And reading Sections 77p(c) and 77v(a)
to permit removal of suits like this one would protect
defendants against state-court circumvention of the
PSLRA’s requirements.

B. This Court’s decision in Kircher v. Putnam
Funds Trust, 547 U.S. 633 (2006), does not compel a
different result. The district court in Kircher deter-
mined that the plaintiffs’ state-law claims had not
properly been removed under Section 77p(c) because
the claims did not allege the type of misconduct de-
scribed in Section 77p(b). This Court held that such a
dismissal was properly understood as a dismissal for
lack of subject-matter jurisdiction, because “authoriza-
tion for the removal in subsection (¢), on which the Dis-
trict Court’s jurisdiction depends, [w]as confined to
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cases ‘set forth in subsection (b),” § 77p(c), namely,
those with claims of untruth, manipulation, and so on.”
Id. at 642. That description is consistent with the gov-
ernment’s interpretation of Section 77p(c). Elsewhere
in its opinion, the Court stated more generally that “re-
moval and jurisdiction to deal with removed cases is
limited to those precluded by the terms of subsection
(b).” Id. at 643. Read in context, however, that state-
ment is best understood as shorthand for the more pre-
cise formulation the Court had given earlier. That con-
textual reading makes particular sense because
Kircher involved only state-law claims, and so the var-
iations in phrasing had no practical significance there.

ARGUMENT

The provision directly at issue in this case, 15 U.S.C.
77v(a), defines the jurisdiction of federal and state
courts over 1933 Act claims. Section 77v(a) provides:

The district courts of the United States * * * shall
have jurisdiction of offenses and violations under
this subchapter * * * and, concurrent with State and
Territorial courts, except as provided in section 77p
of this title with respect to covered class actions, of
all suits in equity and actions at law brought to en-
force any liability or duty created by this subchapter.

Ibid. (emphasis added). The California trial court held
that the italicized language—the “except” clause—did
not divest it of jurisdiction over this covered class ac-
tion, which asserts only claims arising under the 1933
Act.

That interpretation was correct. The “except” clause
makes clear that, to the extent Section 77p establishes
any limits on the authority of state courts to entertain
1933 Act claims, those limits will supersede the rule of
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state-court concurrent jurisdiction that Section 77v(a)
announces. But nothing in Section 77p actually “pro-
vide[s]” such a jurisdictional limitation. Contrary to pe-
titioners’ argument, reading Section 77v(a) to permit
state courts to hear suits (like this one) that assert only
1933 Act claims will not undermine SLUSA’s goal of
preventing plaintiffs from circumventing the PSLRA’s
substantive and procedural requirements. That is be-
cause Section 77p(e), properly construed, authorizes re-
moval of such suits to federal court, where they will be
subject to the PSLRA’s safeguards.

I. SECTIONS 77p(b) AND 77v(a) ALLOW STATE-COURT
JURISDICTION OVER 1933 ACT SUITS

The “except” clause is most naturally read as a limi-
tation on the preceding phrase dealing with the concur-
rent jurisdiction of state courts. In other words, federal
courts “shall have jurisdiction * * * of all suits in equity
and actions at law brought to enforce” obligations cre-
ated by the 1933 Act, and the federal jurisdiction in
question shall be “concurrent with” state courts, “ex-
cept as provided in section 77p * * * with respect to
covered class actions.” 15 U.S.C. 77v(a). If Section
77v(a) is read in that manner, one would expect Section
77p to limit in some way state-court jurisdiction over
covered class actions brought under the 1933 Act.

The operative provision of Section 77p, however, con-
tains no such limitation. Section 77p(b) provides that
certain covered class actions “based upon the statutory
or common law of any State or subdivision thereof” may
not be maintained “in any State or Federal court.”
15 U.S.C. 77p(b) (emphases added). By its terms, that
provision addresses only certain class actions brought
under state law, and it has no meaningful application to
the 1933 Act suits that are referenced in Section 77v(a).
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Moreover, Section 77p(b) precludes both state and fed-
eral courts from hearing the specified state-law class
actions. Section 77p(b) therefore does not limit the con-
current state-court jurisdiction over 1933 Act claims
that Section 77v(a) generally provides. Nor does any
other provision within Section 77p divest state courts of
jurisdiction over any category of 1933 Act claims.

A. Petitioners’ Reading Of Section 77v(a)’s “Except”
Clause Is Unpersuasive

Petitioners argue (Br. 16) that the cross-reference in
the “except” clause refers to the definition of “covered
class action” set forth in Section 77p(f)(2). That provi-
sion defines a covered class action as a suit in which
more than 50 people seek damages and common ques-
tions predominate; it does not look to whether the action
is brought under federal or state law. Under petition-
ers’ approach, the “except” clause divests state courts
of jurisdiction over “all suits in equity and actions at law
brought to enforce” the 1933 Act that fall within Section
Tp(f)(2)’s definition of “covered class action.”
15 U.S.C. 77v(a). Petitioners’ approach has the virtue
of preserving the “except” clause as a limit on the con-
current jurisdiction of state courts, but it does so by ig-
noring the statutory text.

1. Many federal statutory provisions use the phrase
“except as provided in * * * ” followed by a statutory
cross-reference. That language is most naturally read
as making clear that the cross-referenced provision su-
persedes, and thus creates an exception to, the more
general rule in any circumstance where the two conflict.
In the absence of such language, courts would need to
employ various canons of construction (e.g., the canon
that the more specific statute controls over a more gen-
eral one, or the canon that the later-enacted statute
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takes precedence) to resolve the conflict between the
two provisions. Language like “except as provided in
*# %7 obviates the need to apply those interpretive
principles by making clear which of two provisions con-
trols.

That is how Congress has used the phrase (“except
as provided”) in other sections of the same chapter of
Title 15. See, e.g., 15 U.S.C. 77k(f) (announcing a gen-
eral rule of joint and several liability, “[e]xcept as pro-
vided in paragraph (2),” which provides a different lia-
bility rule for outside directors); 15 U.S.C. 77p(a) (an-
nouncing a general rule that “rights and remedies” un-
der the statute do not displace others that may exist,
“[elxcept as provided in subsection (b),” which pre-
cludes certain state-law class actions); 15 U.S.C. 77z-
2(c) (announcing a general safe harbor for certain for-
ward-looking statements, “[e]xcept as provided in sub-
section (b),” which excludes protection for a narrower
subset of statements). Indeed, the penultimate sen-
tence of Section 77v(a) uses the phrase in precisely that
manner. That sentence had long provided that 1933 Act
claims filed in state court may not be removed to federal
court, but SLUSA limited that prohibition by stating
that the general rule applies “[e]xcept as provided in
section 77p(e).” 15 U.S.C. 77v(a). The crossed-refer-
enced provision, Section 77p(c), creates an exception to
the general rule of non-removability by permitting re-
moval of certain class actions that are brought under
the 1933 Act and that allege specified types of miscon-
duct. See pp. 24-27, infra.

Petitioners’ reading of Section 77v(a)’s “except”
clause does not fit within that pattern. Petitioners
argue (Br. 16) that the clause “serve[s] to cross-
reference th[e] definition” of “covered class action” that
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appears in Section 77p(f)(2). But the “except” clause
refers to “section 77p” in its entirety, not to the defini-
tional provision in Section 77p(f)(2). If Congress had
intended to cross-reference that definition in particular,
it could easily have done so. Cf. 15 U.S.C. 77b(a)(16)
(incorporating definition “as provided in section
78c(a)(bb) of this title”); 15 U.S.C. 77cee(2) (incorporat-
ing definition “as provided in paragraph (3) of section
2(a) of the Securities Act of 1933”).

In any event, petitioners’ argument would not be
persuasive even if the “except” clause had specifically
referenced Section 77p(f)(2). Neither that definition,
nor any other language within Section 77p, can colora-
bly be read as “provid[ing]” an exception to the general
rule of concurrent jurisdiction over a suit like this one,
which alleges only 1933 Act claims. By reading the “ex-
cept” clause as imposing limits on state-court jurisdic-
tion that are not “provided in” Section 77p itself, peti-
tioners urge a reading of the clause that its language
will not bear.

2. In an attempt to bolster their interpretation of
Section 77v(a)’s “except” clause, petitioners contend
(Br. 16) that their textual argument is “reinforce[d]” by
SLUSA’s “structure.” Petitioners describe SLUSA as
separately addressing three different types of covered
class actions: (1) those asserting solely claims that arise
under state law; (2) those asserting solely claims that
arise under the 1933 Act; and (3) “mixed” class actions
that contain both 1933 Act claims and state-law claims.
Petitioners argue (Br. 17) that the first category (state-
law class actions) is addressed by Section 77p(b) and (c¢).
As noted above, Section 77p(b) precludes altogether
certain state-law class actions that assert claims for
false statements, omissions, or deceptive conduct in
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connection with a covered security; and Section 77p(c)
permits removal of such a suit from state to federal
court. See pp. 2-3, supra. Petitioners contend (Br. 17-
18) that the third category of covered class actions
(“mixed” class actions) is addressed by the penultimate
sentence of Section 77v(a), which forbids removal of
1933 Act cases filed in state court “[e]xcept as provided
in section 77p(c).” In petitioners’ view (Br. 18), Section
77p(e) authorizes removal of a suit “that involves both
1933 Act and state-law claims,” but not of a suit that
asserts 1933 Act claims alone.

Given SLUSA’s treatment in these provisions of
state-law and mixed claims, petitioners infer that Sec-
tion 77v(a)’s “except” clause should be construed as ap-
plying to—and thus excepting from state jurisdiction—
claims that arise solely under the 1933 Act:

If the preclusion provision addresses state-law cov-
ered class actions, and if the amendment to the anti-
removal provision addresses mixed covered class ac-
tions, then the “except” clause in the jurisdictional
provision should naturally be understood to address
the only category of covered class actions of federal
concern remaining: 1933 Act covered class actions.

Pet. Br. 18. Any other interpretation, petitioners main-
tain (¢b1d.), would “leave a gaping hole in the regulatory
scheme.”

Petitioners’ structural argument reflects an accurate
assessment of congressional purpose. Congress would
not have been content to leave 1933 Act claims “stuck in
state court,” Pet. Br. 18, where they would not be sub-
ject to the PSLRA’s substantive and procedural re-
quirements. Petitioners are wrong, however, in reading
Section 77v(a)’s anti-removal provision as permitting
removal only of mixed claims. As explained below, that
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provision is best read, along with Section 77p(c), as au-
thorizing removal to federal court of covered class ac-
tions that are brought under the 1933 Act and that al-
lege the types of misconduct described in Section
TTp(b). See pp. 24-27, infra. Upon removal, such a suit
would be subject to the “national standards” that
SLUSA was designed to ensure. SLUSA § 2(5), 112 Stat.
3227. As a result, there is no gap (let alone a “gaping
hole”) in the regulatory scheme, and consequently no
practical exigency to address through petitioners’
strained reading of Section 77v(a)’s “except” clause.

SLUSA'’s exception to Section 77v(a)’s removal bar
is illuminating in another respect as well. Just as the
“except” clause contains the phrase “except as provided
in section 77p,” the penultimate sentence of Section
77v(a) contains the phrase “except as provided in sec-
tion 77p(c).” Petitioners appear to recognize that, to de-
termine the scope of the exception to section 77v(a)’s
anti-removal provision, a court must construe the oper-
ative provisions of Section 77p(ec) and identify those
cases for which Section 77p(c) actually authorizes re-
moval. Yet petitioners would apply a quite different ap-
proach to the “except” clause, one that abandons any ef-
fort to locate operative language in Section 77p that di-
vests state courts of jurisdiction over suits like this one.
There is no sound reason for that disparity.

3. Petitioners’ reading of the “except” clause would
also entail practical consequences that seem incon-
sistent with SLUSA'’s overall structure and purposes.

a. Section 77p(f)(2) defines the term “covered class
action” broadly. Indeed, the statutory definition liter-
ally encompasses suits that have no connection to secu-
rities or securities markets. The operative provisions of
Section 77p make clear, however, that Congress did not
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view every “covered class action” so defined as a matter
of distinct federal concern. Rather, those operative pro-
visions apply not to covered class actions generally, but
to particular types of covered class actions. See, e.g.,
15 U.S.C. 77p(b) (mandating dismissal of covered class
actions that arise under state law and allege specified
types of wrongdoing in connection with the purchase or
sale of a covered security).

By treating the broad definition of “covered class ac-
tion” as though it were an operative provision, petition-
ers’ approach would cause the “except” clause to encom-
pass a range of federal suits that in two respects is
broader than the range of state-law actions that Section
T7p(b) itself precludes. First, the state-law claims that
are barred by Section 77p(b) all involve allegations of
specified misconduct in connection with the purchase or
sale of a “covered security.” 15 U.S.C. 77p(b)(1) and (2);
see 15 U.S.C. TTp(f)(3) (defining the term “covered secu-
rity” through cross-reference to 15 U.S.C. 77r(b), which
refers generally to securities that are listed on regu-
lated national exchanges). Section 77p(f)(2)’s definition
of “covered class action,” however, does not limit that
term to suits involving covered securities. Under peti-
tioners’ approach, the “except” clause therefore would
divest state courts of jurisdiction over all “covered class
actions” that are brought under the 1933 Act, including
those that do not involve covered securities.

Second, Section 77p(b) bars federal and state courts
from adjudicating only those state-law covered class ac-
tions that allege “an untrue statement or omission of a
material fact in connection with the purchase or sale of
a covered security,” or “that the defendant used or em-
ployed any manipulative or deceptive device or contriv-
ance in connection with the purchase or sale of a covered
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security.” 15 U.S.C. T7p(b)(1) and (2). SLUSA’s defini-
tion of “covered class action,” however, is not limited to
suits that allege those forms of wrongdoing. That defi-
nition also encompasses, for example, class actions
brought under provisions of the 1933 Act that permit a
purchaser to sue a seller for offering or selling an un-
registered security that is required to be registered.
See 15 U.S.C. T7e, T7l(a)(1).

Petitioners’ approach thus would bar state courts
from adjudicating covered class actions under the 1933
Act even in circumstances where comparable state-law
class actions could go forward. There is no evident rea-
son that Congress would have wished SLUSA’s divesti-
ture of state-court jurisdiction to sweep more broadly
with respect to 1933 Act suits than with respect to state-
law claims. Those consequences highlight the incongru-
ity of treating Section 77p(f)’s definition of “covered
class action” as though it “provided” an “except[ion]” to
Section 77v(a)’s general rule of concurrent federal- and
state-court jurisdiction over 1933 Act claims.

b. Petitioners’ efforts to explain the mismatch be-
tween the preclusion provision in Section 77p(b) and their
reading of Section 77v(a)’s “except” clause are unpersua-
sive.

Petitioners contend (Br. 29) that the Securities Ex-
change Act of 1934 (1934 Act), 15 U.S.C. 78a et seq., “re-
flects a similar approach,” because it gives federal courts
exclusive jurisdiction of all suits arising under the 1934
Act, see 15 U.S.C. 78aa(a), yet precludes only state-law
class actions that involve covered securities, see 15 U.S.C.
78bb(f)(1). The analogy fails, however, because while
SLUSA added a preclusion provision to the 1934 Act that
mirrors the one it added to the 1933 Act, see § 101(b),
112 Stat. 3230, the 1934 Act has always required that
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claims arising under that Act be brought in federal court.
With respect to the 1933 Act, by contrast, SLUSA added
both Section 77p(b)’s preclusion provision and Section
TTv(a)s “except” clause. Under those circumstances,
Congress would not likely have written the new provisions
in the mismatched manner that petitioners suggest.

Petitioners argue (Br. 29) that “the [PSLRA’s] class-
action-specific protections apply to all 1933 Act class
actions—whether involving covered securities or not—so
it makes sense that Congress would make the ‘except’
clause similarly as broad.” Yet the “except” clause is not
as broad, even under petitioners’ reading of it. Whereas
the PSLRA’s protections apply to all plaintiff class actions
arising under the 1933 Act, see 15 U.S.C. 77z-1(a)(1), the
“except” clause is limited to “covered class actions.” Un-
der petitioners’ reading of the “except” clause, SLUSA
therefore precludes state-court jurisdiction over only a
subset of the class actions that are covered by the
PSLRA’s protections.

Petitioners contend (Br. 30) that the relative narrow-
ness of the preclusion provision in relation to the “except”
clause (as they read it) reflects Congress’s respect for
“the deeper federalism concerns that preclusion raises.”
Petitioners are correct that Congress often treads more
lightly when foreclosing entirely the availability of relief
under state law (as the preclusion provision does) than
when choosing the forum in which federal claims may pro-
ceed. But petitioners cannot explain why Congress would
have chosen to make the “except” clause broader than the
preclusion provision in the two particular respects identi-
fied above.
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B. The “Except” Clause Can Reasonably Be Interpreted As
Clarifying The Relationship Between Section 77v(a)
And Section 77p

1. Under Section 77v(a), federal and state courts
may exercise concurrent jurisdiction over 1933 Act
claims “except as provided in section 77p * ** with re-
spect to covered class actions.” Petitioners identify noth-
ing in Section 77p that even arguably “provide[s]” an
exception to the general rule of concurrent jurisdiction
over suits, like respondents’, that assert 1933 Act claims
alone. As a textual matter, the absence of any such stat-
utory language provides a fully sufficient basis for the
state trial court’s exercise of jurisdiction here, despite
the uncertainty as to what problem Congress was seek-
ing to address when it enacted the “except” clause.

2. There are, however, at least two possible explana-
tions for Congress’s decision to enact the “except”
clause. First, Congress may have been concerned about
mixed class actions that contain both 1933 Act claims
and state-law claims within the scope of Section 77p(b)—
1.e., claims under state law for false statements, omis-
sions, or deceptive conduct in connection with a covered
security. Because Section 77v(a) grants concurrent ju-
risdiction over “all suits in equity and actions at law”
brought to enforce the 1933 Act, 15 U.S.C. 77v(a) (em-
phasis added), plaintiffs might have argued that Section
T7v(a) provides state courts with jurisdiction over
mixed class actions in their entirety. The “except”
clause reinforces the understanding that state courts
may not entertain any state-law claims that are barred
by Section 77p(b), even when such claims are asserted
along with the 1933 Act claims as to which concurrent
jurisdiction exists.
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Second, Congress may have added the “except”
clause to Section 77v(a) in a more general excess of cau-
tion, as a way of ensuring that nothing in the 1933 Act’s
general jurisdictional provision would be taken to su-
persede SLUSA’s limits on adjudication of state-law
claims. Cf.,, e.g., Marx v. General Revenue Corp.,
568 U.S. 371, 383-384 (2013) (explaining that language
may be included in a statute to “remov[e] any doubt” on
a particular point, and citing cases to that effect). That
is particularly likely in the context of SLUSA, which
was enacted to block “bypass” of the PSLRA. Kircher
v. Putnam Funds Trust, 547 U.S. 633, 636 (2006). Con-
gress could reasonably take that step even if it did not
have in mind any particular circumstance in which Sec-
tions 77p and 77v(a) would produce conflicting results.

3. Petitioners assert that the two explanations just
stated “rest[] on a faulty premise: that Section [77p(b)]
itself is a ‘jurisdictional’ provision.” Pet. Br. 40 (citation
omitted). Instead, petitioners explain, Section 77p(b)
“concerns ‘preclusion,” not jurisdiction, so it has no
bearing on the concurrent jurisdiction of state courts at
all.” Ibid. (citation omitted). Contrary to petitioners’
argument, however, the explanations provided above do
not depend on viewing Section 77p(b) as a jurisdictional
provision. Rather, they depend on the indisputable fact
that Section 77v(a) is a jurisdictional provision. Be-
cause Section 77v(a) authorizes state-court jurisdiction
over at least some “suits in equity and actions at law”
that include claims arising under the 1933 Act, Con-
gress may have been concerned that such an authoriza-
tion would be construed as overriding the limitations
imposed by Section 77p(b), at least in cases where state-
law claims were also present (i.e., in mixed suits). The
“except” clause, by making clear that Section 77p takes
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precedence over Section 77v(a)’s grant of concurrent
state-court jurisdiction if the two provisions ever con-
flict, forecloses that possibility.

Petitioners also observe (Br. 41) that Section 77p(b)
prohibits federal as well as state courts from hearing
certain state-law covered class actions. Petitioners ar-
gue (Br. 41-42) that, if Congress had wished to make
doubly clear that Section 77v(a) did not supersede those
prohibitions, it would not have framed the “except”
clause as an exception to concurrent state-court juris-
diction alone. But while Section 77p(b) applies in both
federal and state courts, other SLUSA provisions man-
ifest Congress’s particular concern about potential
abuses in state-court securities litigation. That concern
is reflected in congressional findings, see SLUSA
§§ 2(2) and (3), 112 Stat. 3227 (finding that “a number
of securities class action lawsuits have shifted from
Federal to State courts,” and that “this shift has pre-
vented [the PSLRA] from fully achieving its objec-
tives”), and in Section 77p(c)’s authorization to remove
(inter alia) state-law covered class actions that the fed-
eral court must then dismiss.

4. A congressional directive that a particular rule
applies “except as provided in” another law serves to
make clear which statute will control in the event that
two laws conflict. Congress may enact such language
because it has identified particular circumstances
where two laws will produce conflicting results. But it
may also do so simply to ensure that a particular law is
enforced according to its terms, and to eliminate any
risk that another law will be construed to supersede it
or to prevent its full implementation. Such caution may
have been unnecessary in the present context, since
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Section 77v(a) would not likely be construed to super-
sede Section 77p even if the “except” clause were de-
leted. But neither the uncertainty as to Congress’s rea-
sons for enacting the “except” clause, nor the possibility
that Congress addressed a non-existent risk, provides a
sound basis for giving the “except” clause a more expan-
sive reading than its language will support.

II. SECTION 77p(c) AUTHORIZES REMOVAL TO FED-
ERAL COURT OF COVERED CLASS ACTIONS THAT
ARE BROUGHT UNDER THE 1933 ACT AND ALLEGE
THE TYPES OF MISCONDUCT THAT ARE DE-
SCRIBED IN SECTION 77p(b)

Petitioners contend (e.g., Br. 18-19, 25-26) that, un-
less Section 77v(a)’s “except” clause is read to divest
state courts of jurisdiction over 1933 Act suits like this
one, SLUSA cannot achieve its purpose of preventing
circumvention of the PSLRA’s substantive and proce-
dural requirements. Petitioners are correct that the ef-
ficacy of those requirements depends on defendants’ ac-
cess to a federal forum. Petitioners are wrong, how-
ever, in assuming that the “except” clause provides the
only statutory mechanism for ensuring such access in
1933 Act suits. SLUSA also established an exception to
what had previously been a categorical bar on removal
to federal court of 1933 Act suits filed in state court. If
SLUSA is properly construed to authorize removal of
state-court suits, Congress’s policy judgments can be
vindicated without adopting petitioners’ atextual read-
ing of the “except” clause.

2 Because petitioners did not seek to remove this case to federal
court, but instead asked the California trial court to dismiss on ju-
risdictional grounds, the question whether removal under Section
77p(c) would have been permissible is not squarely presented here.
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A. SLUSA’s Text, Structure, And Purpose Support Reading
Section 77p(c) As Applying To Cases Arising Under The
1933 Act

Before SLUSA was enacted, Section 77v(a) categor-
ically barred removal of any “case arising under [the
1933 Act] and brought in any State court of competent
jurisdietion.” 15 U.S.C. 77v(a) (1994). As amended by
SLUSA, however, that removal bar now applies “[e]x-
cept as provided in Section 77p(c) of this title.”
15 U.S.C. T7v(a). Section 77p(c), which was also added
by SLUSA, provides in turn that “[alny covered class
action brought in any State court involving a covered
security, as set forth in subsection (b) of this section,
shall be removable to the Federal district court for the
district in which the action is pending, and shall be sub-
ject to subsection (b).” 15 U.S.C. 77p(e).

The determination whether suits like respondents’
are removable turns on the meaning of Section 77p(c)’s
phrase “as set forth in subsection (b) of this section.”
That language is best understood to encompass both

In construing Section 77v(a)’s “except” clause, however, this Court
should consider the structure and purposes of the overall statutory
scheme. The proper construction of Section 77p(e), and of Section
77v(a)’s anti-removal provision, are particularly relevant to the
question presented in two ways. First, petitioners raise a structural
argument (Br. 17-18) that is based on their reading of Section
77v(a)’s anti-removal provision as applying only to “mixed” class ac-
tions, t.e., class actions that assert both 1933 Act and state-law
claims. See pp. 14-16, supra. Respondents’ argument (Br. 12-13,
23) rests on a similar interpretation of the anti-removal provision.
Second, the force of petitioners’ concern about the potential for
state-court circumvention of PSLRA requirements depends sub-
stantially on whether SLUSA provides alternative protections
against such circumvention. See pp. 26-27, infra. In resolving this
case, the Court therefore could provide helpful guidance to lower
courts about the scope of Section 77p(c)’s removal authorization.
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federal- and state-law suits that allege the type of mis-
conduct described in Section 77p(b)—i.e., “(1) an untrue
statement or omission of a material fact in connection
with the purchase or sale of a covered security,” or “(2)
that the defendant used or employed any manipulative
or deceptive device or contrivance in connection with
the purchase or sale of a covered security.” 15 U.S.C.
77p(b). Read that way, Section 77p(c) would permit re-
moval of covered class actions like this one that arise
solely under the 1933 Act, as well as covered class ac-
tions that arise solely under state law and “mixed” cov-
ered class actions that involve both types of claims.

To be sure, a covered class action is not subject to
dismissal under Section 77p(b) unless it is “based upon
the statutory or common law of [a] State or subdivision
thereof.” 15 U.S.C. 77p(b). But if Congress had in-
tended to limit removal to state-law claims, it presuma-
bly would have made that limitation explicit in Section
T7p(e) itself, as it did in the neighboring provisions. See
15 U.S.C. 77p(b) (“No covered class action based upon
the statutory or common law of any State or subdivision
thereof”); 15 U.S.C. 77p(d)(1)(A) (“a covered class ac-
tion * ** that is based upon the statutory or common
law of the State in which the issuer is incorporated * * *
or organized”). That contrast suggests that Congress
deliberately chose not to limit removability to claims
filed under state law. See United States v. Nordic Vil-
lage, Inc., 503 U.S. 30, 35 (1992) (relying, in construing
a provision of the Bankruptcy Code, on “the contrasting
language used in subsections (a) and (b) * ** and in
subsection (¢)”).

If Section 77p(c) is construed to authorize removal of
respondents’ suit, Section 77v(a) poses no barrier to
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that result. Before SLUSA was enacted, the penulti-
mate sentence of Section 77v(a) gave 1933 Act plaintiffs
their choice of forum by categorically barring removal
of 1933 Act suits that were brought in state court.
SLUSA amended Section 77v(a), however, to state that
the removal ban would apply “[e]xcept as provided in
section 77p(c).” The penultimate sentence of Section
77v(a) continues to displace more general grants of re-
moval authority, see, e.g., 28 U.S.C. 1441(a) (authorizing
removal of “any civil action brought in a State court of
which the district courts of the United States have orig-
inal jurisdiction”), and thus to preclude removal of i%-
dividual actions brought in state court under the 1933
Act. SLUSA makes clear, however, that Section 77v(a)
does not bar removal of any covered class action that is
removable under section 77p(c).

Reading Section 77p(c) to permit removal of covered
class actions that assert 1933 Act claims, moreover, is
more consistent with SLUSA’s structure and purposes
than a contrary reading. With respect to the state-law
suits that are precluded altogether by Section 77p(b),
Congress authorized removal under Section 77p(c) in
order to ensure that the preclusion determination could
be made by a federal court if the defendant so re-
quested. The Congress that was unwilling to leave
those preclusion determinations to state courts alone
would not likely have denied defendants access to a fed-
eral forum for adjudication of the merits of analogous
1933 Act claims.

For many covered class actions asserting 1933 Act
claims—including this suit—removal under Section
T7p(c) would give defendants substantially the same
protection against state-court circumvention of the
PSLRA’s requirements that petitioners’ interpretation
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of the “except” clause in Section 77v(a) would provide.
The most significant practical difference between the
two approaches is that petitioners construe the “except”
clause to bar state-court adjudication of all covered
class actions brought to enforce the 1933 Act. Section
77p(e), by contrast, does not authorize removal of cov-
ered class actions that do not involve covered securities,
or that allege a type of misconduct other than the types
described in Section 77p(b)(1) and (2). Cf. pp. 16-18, su-
pra. Allowing plaintiffs to litigate such 1933 Act claims
in state court, however, is consistent with the congres-
sional policy judgments reflected in SLUSA, because
SLUSA does not disturb state courts’ authority to adju-
dicate state-law claims having those characteristics.

B. The Government’s Interpretation Of Section 77p(c) Is
Consistent With This Court’s Decision In Kircher

In Kircher, supra, the Court addressed whether “an
order remanding a case removed under” SLUSA is ap-
pealable under 28 U.S.C. 1447(d), which “bars review of
district court orders remanding for lack of subject-
matter jurisdiction.” 547 U.S. at 636, 638. In the course
of its decision, the Court described the relationship be-
tween Section 77p(b) and Section 77p(c) in a manner
that could be read to suggest that only state-law claims
that are precluded under Section 77p(b) may be re-
moved under Section 77p(c). Taken as a whole, how-
ever, the Court’s discussion is fully consistent with a
reading of Section 77p(c) that permits removal of cov-
ered class actions that assert solely 1933 Act claims, so
long as those suits allege the type of misconduct de-
scribed in Section 77p(b).

1. The plaintiffs in Kircher were mutual fund inves-
tors who filed class actions in Illinois state courts alleg-
ing that misconduct by the defendants had devalued
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their holdings. The suits “asserted only state-law
claims, such as negligence and breach of fiduciary
duty.” 547 U.S. at 637. The defendants attempted to
remove the suits to federal court on the basis of Section
77p(e), but the plaintiffs “argued that the cases should
be remanded for lack of subject-matter jurisdiction.”
Ibid.

The district court agreed that removal was im-
proper. The court determined that the plaintiffs’ suit
would be removable under Section 77p(c) only if it in-
volved the type of claim “set forth in subsection (b),”
which in turn refers to misconduct “in connection with
the purchase or sale of a covered security.” 15 U.S.C.
77p(b) and (c); see 547 U.S. at 638. “Since the investors
were said to have been injured as ‘holders’ of mutual
fund shares, not purchasers or sellers, the District
Court reasoned, their claims did not satisfy the ‘in con-
nection with the purchase or sale’ requirement of the
Act’s preclusion provision, and the claims could there-
fore proceed in state court.” 547 U.S. at 638 (citation
and footnote omitted).?

The question for this Court was whether the district
court’s remand order—which was based on that court’s
view that the suits did not satisfy the “in connection
with the purchase or sale” requirement of Section
TTp(b)—was properly characterized as a remand for
lack of subject-matter jurisdiction (and hence not ap-
pealable under 28 U.S.C. 1447(d)). 547 U.S. at 641-642.
The Court concluded that the order was properly so

3 This Court later rejected the Kircher district court’s view of Sec-
tion 77p(b) in Merrill Lynch, Pierce, Fenner & Smith Inc. v. Dabit,
547 U.S. 71, 82-88 (2006), where it determined that so-called
“holder” claims may satisfy the “in connection with the purchase or
sale” requirement.
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characterized. The Court explained that “authorization
for the removal in subsection (¢), on which the District
Court’s jurisdiction depends, [w]as confined to cases
‘set forth in subsection (b),” namely, those with claims of
untruth, manipulation, and so on.” Id. at 642 (citation
omitted). The Court concluded that, by determining
that the suits failed to allege misconduct “in connection
with the purchase or sale” of a covered security within
the meaning of Section 77p(b), the district court had
necessarily determined as well that the suits were not
removable under Section 77p(c). Ibid.

The defendants in Kircher argued that the district
court’s removal decision had instead “rested simply on
an application of substantive law under subsection (b),
law that was not jurisdictional at all.” 547 U.S. at 642.
They contended that the grounds for removal under
Section 77p(c) were “broader” than the grounds for pre-
clusion under Section 77p(b), so that a ruling that the
plaintiffs’ claims failed to satisfy the “in connection with
the purchase or sale” requirement of Section 77p(b)
would not necessarily resolve the claims’ removability
under Section 77p(c). Id. at 643. This Court disagreed,
however, stating that “removal and jurisdiction to deal
with removed cases is limited to those precluded by the
terms of subsection (b).” Ibid. Given that correspond-
ence, the Court held, “a motion to remand claiming the
action is not precluded must be seen as posing a juris-
dictional issue.” Id. at 644.

2. Kircher’s treatment of the relationship between
Section 77p(b) and Section 77p(c) is consistent with our
view that covered class actions asserting claims under
the 1933 Act may be removed if they allege the type of
misconduect described in Section 77p(b)(1) and (2). The
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Court explained, for instance, that removal under Sec-
tion 77p(e) “[w]as confined to cases ‘set forth in subsec-
tion (b),” namely, those with claims of untruth, manipu-
lation, and so on.” 547 U.S. at 642 (citation omitted).
The Court also stated that the “set forth in subsection
(b)” language “has no apparent function unless it limits
removal to covered class actions involving claims like
untruth or deception.” Ibid.

On the next page of its opinion, the Court described
the relationship between Section 77p(b) and Section
77p(e) in a somewhat different manner, stating that “re-
moval and jurisdiction to deal with removed cases is lim-
ited to those precluded by the terms of subsection (b).”
547 U.S. at 643; see id. at 643-644 (“[R]emoval jurisdic-
tion under subsection (¢)” should be “understood to be
restricted to precluded actions defined by subsection
(b).”). Those statements are best understood, however,
as shorthand for the more precise explanation the Court
had just given regarding what it means to be “set forth
in subsection (b).” Id. at 642. The difference between
those two articulations of the removal standard had no
practical significance in Kircher, which involved only
state-law claims. See id. at 637. And the particular fea-
ture of the case that the Kircher plaintiffs had invoked
as a barrier to removal—i.e., the contention that the al-
leged misconduct had not occurred “in connection with
the purchase or sale” of a covered security—was the
type of argument that could just as readily have been
made against removal of a class action alleging 1933 Act
claims.

In sum, as explained above, Section 77p(c) is best
construed to authorize removal of both state- and federal-
law covered class actions that allege the kinds of mis-
conduct described in Section 77p(b)(1) and (2), even
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though a federal-law suit of that character would not be
precluded by Section 77p(b). That construction, which
ensures that defendants in such 1933 Act suits will re-
ceive the PSLRA’s protections, is more faithful to
SLUSA’s text, overall structure, and purposes than is
an interpretation that limits removal to state-law
claims. Kircher should not be read to foreclose its adop-
tion.

CONCLUSION

The judgment of the California Court of Appeal
should be affirmed.
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