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CONCISE SUMMARY OF REASONS
FOR DENIAL OF ALLOWANCE OF APPEAL

This petition for allowance of appeal does not present any special and

important reason for this Court to exercise its discretionary jurisdiction to review

this matter. The petitioner seeks review of the Superior Court’s Opinion, whereby

it reversed the trial court and ordered judgment notwithstanding the verdict be

entered in accordance with this Court’s binding precedent in Beil v. Telesis 

Construction, Inc., 11 A.3d 456 (Pa. 2011).1 Beil reaffirmed the longstanding

principle that a hirer of an independent contractor owes no duty to the contractor’s

employees unless the hirer retains significant control over the manner of the work.

In this case, the Superior Court properly adhered to Beil and over a century’s worth

of well-settled authority and concluded that Defendant/Respondent, PPL Electric

Utilities Corporation (“PPL”) owed no legal duty to Plaintiff/Petitioner, Vincent

Nertavich, who was the employee of an independent contractor. Accordingly, just

as in Beil, the Superior Court correctly reversed and ordered that judgment

notwithstanding the verdict be entered. Because the Superior Court’s Opinion in

no way conflicts with Beil, and there is no change in the law that would require

this Court to revisit its decision in Beil from just three years ago, this Court should

deny the petition seeking allowance of appeal.

1 For the Court’s convenience, a courtesy copy of its opinion in Beil is
attached hereto as Exhibit A.
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COUNTER-STATEMENT OF THE QUESTIONS PRESENTED 

(1) Should this Court exercise its discretionary jurisdiction where the

Superior Court properly followed this Court’s binding precedent in Beil and

concluded that a hirer of an independent contractor owes no duty to the employee

of an independent contractor when the hirer did not control the manner and method

of the independent contractor’s work?

Suggested answer: No.

(2) Should this Court exercise its discretionary jurisdiction where the

Superior Court properly followed Beil and the well-settled principle that a hirer of

an independent contractor’s liability to the employee of that independent

contractor, if any, must follow control that is related to the accident at issue?

Suggested answer: No.

(3) Should this Court exercise its discretionary jurisdiction where the

Superior Court properly granted judgment notwithstanding the verdict by finding

that a hirer of an independent contractor owed no legal duty to the employee of that

independent contractor in these circumstances?

Suggested answer: No.

(4) Should this Court exercise its discretionary jurisdiction where the

Superior Court correctly rejected the employee of an independent contractor’s
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purported direct theory of negligence against the hirer, which theory constituted an

attempt to “end-run” the binding precedent of Beil?

Suggested answer: No.

COUNTER-STATEMENT OF THE CASE

I. FORM OF ACTION AND PROCEDURAL HISTORY

This is a personal injury case in which Nertavich, the employee of an

independent contractor hired by PPL, suffered injuries from a fall while painting an

electric utility transmission pole.

Trial took place in the Philadelphia Court of Common Pleas between

February 27, 2012 and March 8, 2012. At all appropriate phases of the litigation,

PPL moved for judgment as a matter of law on the basis that, as the hirer of an

independent contractor, it owed no legal duty to Nertavich. Ignoring the well-

established precedent of Beil, the trial court denied PPL’s motions and entered

judgment on the jury’s verdict, which apportioned 49% of the fault to Nertavich

and the remaining 51% of negligence to PPL. PPL appealed from that judgment.

By Opinion dated August 27, 2014, a majority of the Superior Court

(consisting of Judges Paula Ott and Kate Ford-Elliot) held that PPL owed no legal

duty to Nertavich and reversed, directing that judgment notwithstanding the verdict

be entered in favor of PPL. See the Superior Court’s Opinion, attached to

Nertavich’s Petition as Appendix D. Judge Strassburger issued a one-sentence
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dissent. See Judge Strassburger’s Dissent, attached to Nertavich’s Petition as

Appendix E. Nertavich petitioned for reargument en banc and was denied. See

the Superior Court’s October 30, 2014 Order, attached to Nertavich’s Petition as

Appendix F. Nertavich now petitions this Court for allowance of appeal.

II. FACTUAL BACKGROUND

PPL entered into a contract with Nertavich’s employer, QSC Painting,

providing that QSC would paint PPL’s steel transmission poles, including the pole

on which Nertavich was working when he fell. R.5204a, 5207a (T:2/29/12

(Wukitsch) at 32, 41); R.5809a–5823a. The contract expressly identified QSC as

an independent contractor, and specifically provided that QSC was responsible for

the safe performance of the work:

Contractor shall remain solely responsible for the safe
performance of the work under this Contract. The
provisions of this article shall be interpreted and
construed in a manner consistent with Contractor’s status
as an independent contractor.

R.5815a (emphasis added).

Nertavich’s expert conceded at trial that there was no limitation placed on

how QSC could access the poles; QSC was free to do so as it saw fit. R.5538a (T:

3/6/12 (Estrin) at 197-98). QSC chose to use removable ladders that are typical to

the pole painting industry and their workers. R.4471a, 4488a (Dep. of Pateras

(Volume I) at 32, 98). R.7183a (Dep. of Wheeler at 97); R.4555a (Dep. of Pateras

(Volume II) at 98); R.5282a (T:3/1/12 (Nertavich) at 25–26).
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In order to perform the job safely, QSC provided its workers with a pole

belt, a body harness, and two lanyards and trained them on the proper method for

“tying off” to the pole. R.7109a (Dep. of Wheeler at 23); R.4495a (Dep. of Pateras

(Volume I) at 127–29); R.5619a (T:3/7/12 (Thompson) at 159–60). QSC co-

worker, Ryan Wheeler, explained that one lanyard was connected to a worker’s

pole belt, and the second lanyard, a “fail safe,” was connected to the worker’s body

harness. R.7105a–7106a (Dep. of Wheeler at 19–20).

At the time of Nertavich’s accident, only QSC workers were at the jobsite.

R.7203a (Dep. of Wheeler at 117). Against his training, Nertavich was working on

a ladder using only one lanyard. R.5308a (T:3/1/12 (Nertavich) at 129–30). In

doing so, Nertavich chose not to use his body harness or second lanyard,

equipment that had been provided by QSC and that he had knowingly left in his

vehicle right at the jobsite. R.5308a (T:3/1/12 (Nertavich) at 129–30). Despite

being explicitly warned by a co-worker minutes before the accident that he was not

tying off properly, Nertavich continued to work in the same unsafe manner and fell

off the ladder. R.5322a-5323a (T:3/1/12 (Nertavich) at 187–89); R.5621a

(T:3/7/12 (Thompson) at 165–66).

STANDARD GOVERNING ALLOWANCE OF APPEAL 

Pennsylvania Rule of Appellate Procedure 1114 provides that this Court

may exercise its discretionary jurisdiction only if “special and important reasons”
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are presented. Pa. R. App. P. 1114. No special or important reasons are presented

here. As reflected in Beil, Pennsylvania law has held for over a century that a

property owner who hires an independent contractor is not responsible for injuries

sustained by the contractor’s employees unless the hirer retains significant control

over the manner of the work such that the contractor is not entirely free to do its

work in its own way. Beil, 608 Pa. at 288, 11 A.3d at 466. The parties agree that

Beil is the controlling authority and that the Superior Court applied that precedent.2

Nertavich contends, incorrectly, that the Superior Court’s Opinion conflicts

with this Court’s opinion in Beil, and that the Superior Court utilized an improper

standard in granting judgment notwithstanding the verdict. These arguments are

nothing more than a repackaging of those which Nertavich unsuccessfully raised

during the appeal and in his Petition for Reargument En Banc. At best,

Nertavich’s argument is that the Superior Court did not correctly apply Beil, a

position that is both incorrect and unsuitable for this Court’s discretionary

jurisdiction. The Superior Court’s appropriate and faithful adherence to Beil

requires that Nertavich’s Petition for Allowance of Appeal be denied.

2 Notably, after years of arguing that Beil was not the precedent of this case,
Nertavich has now acknowledged its binding effect, only now arguing that Beil
was not applied correctly by the Superior Court.
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STATEMENT WHY THE DECISION SHOULD NOT BE REVIEWED

I. THE SUPERIOR COURT PROPERLY FOLLOWED BEIL

A. THE SUPERIOR COURT APPROPRIATELY EVALUATED
THE QUESTION OF DUTY AS A MATTER OF LAW

It is hornbook Pennsylvania law that the question of duty is a threshold

question of law that is resolved by the court, R.W. v. Manzek, 888 A.2d 740, 746

(Pa. 2005), and that a landowner who engages an independent contractor is not

responsible for the acts or omissions of that independent contractor. Beil, 11 A.3d

at 466. Yet, Nertavich continues to fail to acknowledge that, in appropriate cases

such as Beil and the instant matter, whether a duty is owed is properly determined

as a question of law. While, “[a]s a general proposition, the question of the

quantum of retained control necessary to make the owner of the premises liable is a

question for the jury,” Beil, 11 A.3d at 467, the Superior Court correctly stated

that “[w]hen ... the evidence fails to establish the requisite retained control, the

determination of liability may be made as a matter of law.” See the Superior

Court’s Opinion, p. 10 (quoting Beil, 11 A.3d at 467). As in Beil, the evidence

Nertavich presented was legally insufficient to allow the jury to find that PPL

retained control.

B. NERTAVICH’S PROFFERED EVIDENCE HAS BEEN
REPEATEDLY FOUND INSUFFICIENT TO ESTABLISH
CONTROL

The Superior Court concluded that Beil controlled this case and Nertavich
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now concedes this as well. In Beil, a subcontractor’s employee sustained injuries

after falling from a ladder integrated into scaffolding, the placement of which was

specified by the property owner, a college. The employee in Beil alleged the

college was “negligent because it failed to properly exercise control over the

jobsite, allowed an OSHA–defective scaffold to be used, and mandated the use of a

dangerous ladder.” Beil, 11 A.3d at 464. The Beil Court concluded that the

evidence presented at trial did not establish control over the way the independent

contractor did its work and entered judgment for the college. Id. at 471.

Nearly identical claims of control and negligence as made in this case were

made in Beil and were found to be insufficient.3 In rejecting the proposed

application of the retained-control exception, Beil noted that the appellants’

arguments fell “into two broad categories – safety and access.” Beil, 11 A.3d. at

467. Beil proceeded to address each in detail, first turning to safety-related

conduct. “Appellants’ assertions that safety-related conduct at the work site

establishes the requisite control is contrary to consistent pronouncements by our

Commonwealth’s courts rejecting such arguments as against sound public policy.”

Id. at 468. Beil then addressed the second category – access to the worksite. “We

3 Nertavich’s petition references the opinions of his occupational health and
safety expert, but fails to mention that this expert, Stephen A. Estrin, likewise
served as the plaintiff’s expert in Beil. His opinions, which were essentially
identical to those offered in this case, were rejected by the Pennsylvania Supreme
Court in Beil as a basis for the imposition of a duty.
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turn next to Appellants’ contention that the College’s denial of access to certain

areas stands as evidence of its control . . . .” Id. at 469. Beil held that a property

owner’s actions “regulating the use of, and access to, the [worksite] simply are not,

qualitatively, conduct which evinces control over the manner, methods, means, or

operative detail in which the work is performed.” Id. at 471.

Nertavich criticizes the Superior Court’s analysis in this matter, terming it an

improper, “granular” approach that conflicts with Beil. In this case, the Superior

Court undertook the same thorough, methodical approach as that employed in Beil.

A careful reading of Beil and the Superior Court’s Opinion demonstrates the

Superior Court’s fidelity to that precedent.

Moreover, Nertavich relies upon evidence that Beil and longstanding

Pennsylvania law have held to be insufficient to establish control, including:

1. Quality specifications set forth in the contract;

2. Safety-related conduct – safety requirements and an
onsite representative; and

3. Restricted worksite access.

These categories of purported control are the same as those rejected by this Court

in Beil.

1. Quality Specifications Do Not Establish Control

Beil reiterated the well-settled principle that, “[d]irecting a contractor what

to do is not the same as directing a contractor how to do it.” Beil, 11 A.3d at 470
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(emphasis in original). The Superior Court was therefore correct in rejecting

Nertavich’s argument that contractual quality specifications (e.g., requiring that

tarps or certain type paint be used, or that the poles be scraped and primed)

constituted control. Nertavich confuses these quality specifications with control

over the manner in which they are achieved, a distinction plainly recognized by

Pennsylvania law. Moreover, as aptly noted by the Superior Court, “Nertavich’s

fall had nothing to do with these quality specifications.” See the Superior Court’s

Opinion, p. 19. Echoing the sound reasoning in Beil and LaChance, 869 A.2d at

1061-62, the Superior Court properly found that quality specifications did not

constitute control. See the Superior Court’s Opinion, p. 20.

2. Safety-Related Conduct Does Not Constitute Control

Safety measures taken by the hirer of an independent contractor do not

establish control. “[A] property owner retaining a certain degree of authority over

safety issues, such as supervising and enforcing safety requirements, and even

imposing its own safety requirements at a work site, does not constitute control

sufficient to impose liability.” Beil, 11 A.3d at 468 (quoting Farabaugh v. Pa. 

Turnpike Comm’n, 911 A.2d 1264 (Pa. 2006)); see also LaChance v. Michael

Baker Corp., 869 A.2d 1054, 1060 (Pa. Commw. 2005) (concluding that defendant

PennDOT’s internal safety guidelines were not evidence of control over the

manner of the contractor’s work). The public policy rationale behind this principle
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is that, “to find liability simply because [defendant] addresses the issue of safety in

its construction contracts would only encourage [defendant] to disregard safety in

its contracts.” Beil, 11 A.3d at 468 (quoting Farabaugh, 911 A.2d at 1275).

In addition, Pennsylvania law has long held that being present at the job

site,4 including the right to stop work, “merely evidence[s] the normal desire of an

owner to observe the progress of the work and to ascertain that the contractor is

doing its work in accordance with the contract and in no way indicate[s] that the

owner retained control over the contractor’s work.” Emery v. Leavesly

McCollum, 725 A.2d 807, 813 (Pa. Super. 1999). Nertavich’s attempt to establish

control through an allegedly inadequate monitoring of the safety of the work, when

there was no duty to do so in the first instance, was properly denied by the Superior

Court. See, e.g., LaChance, 869 A.2d at 1060. Based on well-established

Pennsylvania law, the Superior Court properly concluded, just as the courts did in

Beil and LaChance, that safety-related actions do not constitute retained control.

3. Regulating Access to the Jobsite Is Not Control Over the
Manner of the Work

Pennsylvania law draws a clear distinction between control over the

operative detail of the work and the ordinary regulation of the use and access of the

4 The undisputed testimony was that PPL’s Contract Field Representative
was only at the worksite for approximately 15 minutes each day and observed no
safety issues; an inspection record revealed the observation that QSC workers were
using their body harnesses. R.5241a (T:2/29/12 (Grim) at 178).
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landowner’s facilities. Beil, 11 A.3d at 470-71. The latter type of activity is

“tangential to the substantive work of the contractor” and “[does] not control the

way the workers [do] their work.”5 Beil, 11 A.3d at 471. The Superior Court

correctly recognized this, for example, noting PPL’s green tag procedure – which

merely operated to allow access to poles once energized facilities reclosure settings

were changed to prevent the line from being reenergized during the work in the

event of a contact – had no relationship to the manner in which Nertavich

performed his work or any connection to his accident, and thus was not evidence of

control. See the Superior Court’s Opinion, pp. 29, 33.

Because the Superior Court appropriately followed Beil in reviewing and

rejecting all evidence proffered by Nertavich as alleged control, there is no basis

for this Court’s review.

II. THE PRINCIPLE THAT LIABILITY, IF ANY, MUST FLOW FROM
THE UNREASONABLE EXERCISE OF CONTROL IS WELL-
ESTABLISHED IN PENNSYLVANIA LAW AND CONSISTENT
WITH BEIL

Nertavich’s position that the Superior Court improperly injected a causation

element to the Beil duty analysis is wholly without merit. The Superior Court

correctly concluded that evidence of purported control unrelated to the happening

of his accident (i.e., quality specifications, green tag procedure) cannot establish a

5 In the Beil Court’s view, it would be a “novel, if not absurd, interpretation”
of the rule to hold that controlling access to a job site meant controlling the work.
Beil, 11 A.3d at 470.
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legal duty, stating that such evidence “had nothing to do with Nertavich’s

accident.” See the Superior Court’s Opinion, pp. 19, 29. In doing so, the Superior

Court properly recognized that when the narrow retained control exception applies,

the duty is to exercise that control reasonably, and is therefore limited to the

portions of the work controlled.

The Superior Court, in rejecting Nertavich’s unrelated purported retained

control evidence, appropriately followed the well-settled principle that liability, if

any, must follow control related to the accident. The Restatement (Second) of

Torts § 414 recognizes this principle – the liability, if any, of a hirer of an

independent contractor is for injury “caused by his failure to exercise his control

with reasonable care.” Restatement (Second) of Torts § 414 (emphasis added). As

stated in Beil, the relevant inquiry is “whether the property owner hirer of the

independent contractor retained sufficient control of the work to be legally

responsible for the harm to the plaintiff.” See Nertavich’s Petition, p. 16 (quoting

Beil, 11 A.3d at 466) (emphasis added). Since liability can only flow from the

unreasonable exercise of the retained control, the Superior Court correctly

concluded that evidence unrelated to the happening of the accident cannot establish

a legal duty. See, e.g., Beil, 11 A.3d at 471 (quoting the mandate of § 414 that the
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liability of a hirer is based on “his failure to exercise his control with reasonable

care”) (emphasis added); LaChance, 869 A.2d at 1057.6

III. THE SUPERIOR COURT APPLIED THE CORRECT STANDARD
OF REVIEW IN GRANTING JUDGMENT NOTWITHSTANDING
THE VERDICT BASED UPON AN ERROR OF LAW

A motion for judgment notwithstanding the verdict is properly granted

where: (1) the facts are such that no two reasonable minds could fail to agree that

the verdict was improper; or (2) the law permits no recovery upon the facts which

have been alleged and which the jury may justifiably have found. Fanning v. 

Davne, 795 A.2d 388, 393 (Pa. Super. 2002) (emphasis added). The Superior

Court correctly adhered to this standard because judgment notwithstanding the

verdict is appropriate where “the movant is entitled to judgment as a matter of

law.” See the Superior Court’s Opinion, p. 8.

6 Nertavich states that LaChance “has no precedential value and should not
have been relied upon” by the Superior Court. Nertavich’s Petition at 17. The
Superior Court Opinion appropriately rejected that baseless argument:

Although decisions by the Commonwealth Court are not
binding on this Court, they may be persuasive.” Little
Mountain Cmty. Ass’n, Inc. v. S. Columbia Corp., 92 A.3d
1191, 1198 n.14 (Pa. Super. 2014) (citation omitted). That is
particularly so with respect to the Commonwealth Court’s
decision in LaChance, which the Supreme Court cited
favorably in both Beil, supra, and Farabaugh, supra.

See the Superior Court’s Opinion, p. 17, n. 12 (emphases in original).
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Inexplicably, Nertavich contends that the Superior Court granted judgment

notwithstanding the verdict based upon a weight-of-the-evidence standard. This

interpretation is wildly off the mark. The Superior Court appropriately and

explicitly granted judgment notwithstanding the verdict based on its determination

that the trial court committed an error of law in concluding that PPL owed

Nertavich a legal duty. Just as in Beil, after a comprehensive review of the record,

the Superior Court properly concluded that the evidence was legally insufficient to

allow a jury to find PPL retained control and held, “PPL owed no duty to

Nertavich.” See the Superior Court’s Opinion, p. 45.

IV. CONSISTENT WITH BEIL, THE SUPERIOR COURT PROPERLY
REJECTED NERTAVICH’S PURPORTED DIRECT THEORY OF
LIABILITY

Nertavich posits that PPL was subject to an “independent theory” of direct

negligence based on its alleged failure to provide set bolts to QSC. The Superior

Court correctly characterized this theory as an improper attempt to “end-run” Beil.7

7 In addition to this purported direct theory, Nertavich again tries
unavailingly to state his claim as one of “vicarious liability.” He does so despite
being an independent contractor’s employee, a classification that is the very
antithesis of the basis for vicarious liability. Nertavich ignores that this Court has
explicitly held that vicarious liability is inapplicable in the circumstances presented
in this case. See Funari v. Valentino, 257 A.2d 259, 259 (Pa. 1969) (given the
plaintiff’s independent contractor status, “[t]he rules of vicarious liability do not
apply”). Furthermore, the Superior Court properly determined that Nertavich’s
claim was not viable under any other theory. As the Superior Court and the trial
court below correctly noted, this case involves neither a peculiar risk nor a viable
theory of landowner liability. See the Superior Court’s Opinion, p. 35, n. 25; p. 44.
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Nertavich’s position is logically inconsistent with Beil and its ancestry and would

essentially eviscerate the defense doctrine by imposing liability for an alleged

absence of control.

In applying Beil’s no-liability rule and rejecting Nertavich’s argument that

PPL owed a separate legal duty, the Superior Court carefully considered the

entirety of the circumstances and relied upon the following pertinent, undisputed

facts:

• QSC was an “expert painting contractor, with 16 years of experience
in industrial painting” of transmission poles such as the one involved
in this case. See the Superior Court’s Opinion, p. 19.

• QSC requested the ladders and was contractually “responsible for all
climbing assist and rigging equipment.” See the Superior Court’s
Opinion, pp. 32, 37-38.

• QSC was “intimately familiar” with the ladders, which were “typical”
to the painting industry and to QSC’s work, and QSC determined
them to be “perfectly normal” and “appropriate for the work.” See the
Superior Court’s Opinion, pp. 32, 37.

• QSC workers knew of set bolts, and would never use them in a
removable application like this job. See the Superior Court’s Opinion,
pp. 37-38.

• There was no evidence “that PPL mandated that QSC use these
particular ladders.” Nertavich’s own expert acknowledged there was
no limitation placed on how QSC could access the poles. See the
Superior Court’s Opinion, p. 33; R.5538a.

Given the well-settled law and these undisputed facts, the Court appropriately

concluded that imposing liability for an alleged absence of control would have

impermissibly circumvented Beil. See the Superior Court’s Opinion, p. 38.
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Nertavich takes issue with the Superior Court for rejecting his theory under a

gratuitous undertaking analysis. The Superior Court’s analysis was appropriate

given that the theory was premised on PPL’s providing ladders that QSC asked for,

selected and approved. Method of analysis aside, the Superior Court correctly

rejected Nertavich’s argument that a duty arose “when [PPL] supplied the ladders,”

Nertavich’s Petition, p. 21, as such a duty would have improperly circumvented

Beil instead of paying heed to the narrow retained control exception.
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CONCLUSION 

Nertavich failed to identify any special and important reasons to warrant this

Court’s exercise of its discretionary appellate review. The Superior Court’s

Opinion serves as a model of fidelity to the binding precedent of Beil. The

Superior Court carefully evaluated the evidence presented by Nertavich and

correctly concluded, consistent with Beil and its ancestry, that such evidence was

insufficient to confer a legal duty upon PPL. As in Beil, judgment notwithstanding

the verdict was appropriately granted and Nertavich’s attempts to end-run Beil

were properly rejected. There is simply no reason for this Court to expends its

considerable, but limited, judicial resources to review the Superior Court’s faithful

adherence to this well-established law.

Respectfully submitted,

WHITE AND WILLIAMS LLP

By: /s/ Edward M. Koch

Dated: December 10, 2014

Andrew F. Susko, Esquire
Edward M. Koch, Esquire
1650 Market Street
One Liberty Place, Suite 1800
Philadelphia, PA 19103–7395
(215) 864–7000

Attorneys for Defendant/Appellant,
PPL Electric Utilities Corporation
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Supreme Court of Pennsylvania.
David & Cheryl BEIL, Appellants

v.
TELESIS CONSTRUCTION, INC., Lafayette Col-

lege, Irwin and Leighton, Inc. and Masonry Preserva-
tion Services, Inc., Appellees.

Argued Oct. 20, 2009.
Decided Jan. 19, 2011.

Background: Employee of roofing subcontractor,
who was injured while working on colleges engi-
neering building, filed personal injury action against
college, general contractor, and masonry subcontrac-
tor that erected the scaffolding from which employee
fell. Following trial, the Court of Common Pleas,
Philadelphia County, Civil Division, No. 1561, March
Term, 2005, Matthew D. Carrafiello, J., entered
judgment on jury verdict against all three defendants.
College appealed. The Superior Court, No. 1204 EDA
2007, reversed and remanded for entry of judgment
notwithstanding the verdict in favor of college. Em-
ployee filed petition for allowance of appeal.

Holdings: The Supreme Court, No. 13 EAP
2009,Todd, J., held that:
(1) colleges safety-related conduct at work site did not
establish control of the work so as to impose liability
on college, and
(2) colleges actions in regulating the use of, and ac-
cess to, the engineering building were not conduct
which evidenced control over the manner, methods,
means, or operative details of the renovation work so
as to impose liability on college.

Order of Superior Court affirmed.

McCaffery, J., dissented and filed opinion.

West Headnotes

al Appeal and Error 30 0934(1)

30 Appeal and Error

Page 1

30XVI Review
30XVI(G) Presumptions
30k934 Judgment

30k934(I) k. In general. Most Cited
Cases

When a court reviews a motion for judgment
notwithstanding the verdict (JNOV), the reviewing
court considers the evidence in the light most favora-
ble to the verdict winner, who must receive the benefit
of every reasonable inference of fact arising there-
from, and any conflict in the evidence must be re-
solved in his or her favor.

ni Judgment 228 C=199(3.5)

228 Judgment
228VI On Trial of Issues

228VI(A) Rendition, Form, and Requisites in
General

228k199 Notwithstanding Verdict
228k199(3.5) k. Propriety of judgment

in general. Most Cited Cases

A judgment notwithstanding the verdict (JNOV)
should only be entered in a clear case.

pj. Labor and Employment 231H €3125

231H Labor and Employment
231HXVIII Rights and Liabilities as to Third

Parties
231HXVIII(C) Work of Independent Con-

tractor
23 I Hk3125 k. In general. Most Cited Cases 

The general rule is that a landowner who engages
an independent contractor is not responsible for
physical harm to another caused by the acts or omis-

• sions of such independent contractor or his employees.
Restatement (Second) of Torts 409.

Elj Labor and Employment 231H C=3141

231H Labor and Employment
231 HXVIII Rights and Liabilities as to Third
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Parti es

tractor

Cases 

231HXVIII(C) Work of Independent Con-

231Hk3140 Extent of Control
231Hk3141 k. In general. Most Cited

An exception to the general rule that a property
owner who employs an independent contractor is not
liable for injuries to the employees of the independent
contractor or its subcontractor imposes liability on the
owner when the owner retains control over the manner
in which the work is done. Restatement (Second) of
Torts § 414.

1.5.1, Labor and Employment 23111 C.3141

231H Labor and Employment
23 IHXVIII Rights and Liabilities as to Third

Parties
231HXVIII(C) Work of Independent Con-

tractor
23 I Hk3140 Extent of Control

231Hk3141 k. In general. Most Cited
Cases

The control required to implicate the retained
control exception to the general rule that a property
owner who employs an independent contractor is not
liable for injuries to the employees of the independent
contractor or its subcontractor can be demonstrated in
two ways: first, a plaintiff may point to contractual
provisions giving the owner control over the manner,
method, and operative details of the work; alterna-
tively, the plaintiff may demonstrate that the owner
exercised actual control over the work. Restatement
(Second) of Torts § 414 comment.

1251 Labor and Employment 23111 (€?3181(5)

23IH Labor and Employment
231HXVIII Rights and Liabilities as to Third

Parties

tractor

Fact

231HXVIII(C) Work of Independent Con-

231Hk3 I 69 Actions
231Hk3181 Trial

231E1(3181(2) Questions of Law or

2311-P10181(5) k. Control. Most

Page 2

Cited Cases

As a general proposition, the question of the
quantum of retained control necessary to make the
owner of the premises liable for injuries to the em-
ployees of the independent contractor or its subcon-
tractor is a question for the jury; however, when the
evidence fails to establish the requisite retained con-
trol, the determination of liability may be made as a
matter of law.

El Labor and Employment 23111

231H Labor and Employment
231HXVIII Rights and Liabilities as to Third

-Parties

tractor
23IHXV111(C) Work of Independent Con-

231Hk3140 Extent of Control
231Hk3142 k. Construction cases. Most

Cited Cases

Colleges safety-related conduct at work site did
not establish control of the work so as to impose lia-
bility on college for injuries suffered by roofing sub-
contractor's employee when he fell from scaffolding
erected by masonry subcontractor, where there were
contract provisions in which general contractor agreed
to comply with any safety directions or rules reason-
ably issued by college to prevent injury, college em-
ployee designated as its project manager was con-
sulted about placement of the scaffolding to make sure
it was in a safe position, and project manager sent a

• post-fall e-mail acknowledging that ruofers were
working in a potentially unsafe manner and stating
colleges desire for a safe work environment.

01 Labor and Employment 231H €----'3141

231H Labor and Employment
231 HXVIH Rights and Liabilities as to Third

Parties
231HXV1II(C) Work of Independent Con-

tractor
231Hk3140 Extent of Control

23 IHk3141 k. In general. Most Cited
Cases

A property owner retaining a certain degree of
authority over safety issues, such as supervising and
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enforcing safety requirements, and even imposing its
own safety requirements at a work site, does not con-
stitute control for purposes of imposing liability on
owner for injuries to employees of independent con-
tractor or subcontractor.

B. Labor and Employment 231H C )3142

231H Labor and Employment
231HXVIII Rights and Liabilities as to Third

Parties
23 IHXVIII(C) Work of Independent Con-

tractor
231Hk3140 Extent of Control

231Hk3142 k. Construction cases. Most
Cited_ Cases _ _

College's actions in regulating the use of, and
access to, the engineering building it hired general
contractor to renovate were not, qualitatively, conduct
which evidenced control over the manner, methods,
means, or operative details of the renovation work so
as to impose liability on college for injuries suffered
by roofing subcontractor's employee when he fell
from scaffolding erected by masonry subcontractor.
Restatement (Second) of Torts 414 comment.

**458 John Thomas Dooley. Lansdale, William Jo-
seph Coppol, Howard Jonathan Bashman, Willow
Grove, for David and Cheryl Beil.

Arthur L. Bugay, Galfand Berger, L.L.P., Philadel-
phia, for Appellant Amicus Curiae, Pennsylvania
Association ofJustice.

Jonathan Dryer, Wilson, Elser, Moskowitz, Edelman
& Dicker, L.L.P., Teresa Ficken Sachs, Post & Schell,
P.C., Philadelphia, for Lafayette College.

Robert M. Ruzzi, Law Offices ofJ. Mark Pecci, II, for
Masonry Preservation Services.

Thomas L. Delevie; Palmer & Barr, P.C., Willow
Grove, for Telesis Construction, Inc. and Irwin and
Leighton, Inc.

Louis C. Long, Pietragallo, Gordon, Alfano, Bosick &
Raspanti, L.L.P., Pittsburgh, for Appellee Amicus
Curiae, Pennsylvania Defense Institute.
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CASTILLE, C.J., SAYLOR, EAKIN, BAER, TODD,
McCAFFERY, GREENSPAN, JJ.

OPINION
Justice TODD.

*277 In this appeal by allowance, we consider the
"retained contra exception to the general rule that a
property owner who employs an independent con-
tractor is not liable for injuries to the employees of the
independent contractor or its subcontractor. For the
reasons set forth below, we affirm the order of the
Superior Court, which remanded for entry ofjudgment
notwithstanding the verdict in favor of Lafayette
College (`College").

By way of background, Lafayette College ("the
College), located in Easton, Pennsylvania, is an ed-
ucational institution offering degree programs in the
liberal arts and engineering. The College hired Telesis
Construction, Inc. (`Telesis") as a general contractor
to renovate the engineering building, also known as
the Acopian Building, on the Colleges campus. The
College and Telesis entered into a Construction
Management Agreement ("CMN'). Telesis' on-site
project manager was Edward Baer. The College des-
ignated**459 one of its employees, Andrew Roth, as
its project manager. The College and Telesis under-
stood that Telesis would subcontract the renovation
work to another entity. Telesis subcontracted with
Kunsman Roofing and Siding ("Kunsmae) to per-
form the roofing work on the building. Appellant
David Beil was employed by Kunsman as a roofer.
The College separately contracted with Masonry
Preservation Services, lnc. ("MPS") to restore
stonework on the outer walls of the building. Robert
Bajda was MPS' foreman.

On a rainy June 13, 2003 morning, Beil arrived at
the site to install termination bars. These bars, also
known as flashing, are thin aluminum strips, three
inches wide and eight feet long, that are wrapped
around the top of a protrusion through the roof,
screwed into place, cuffed, and caulked to prevent
leaking through the roof. The installation of the ter-
mination bars is the last step a roofer takes to seal a
roof. The masonry work to be completed by MPS
required the erection of a scaffold. The scaffolding
erected by MPS included a *278 vertically-mounted
ladder that was not equipped with fall protection. Beil
used MPS' scaffolding to access the roof. While as-
cending the vertically-mounted ladder in the rain, with
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approximately 10 to 15 pounds of termination bar over
his shoulder, Beil fell approximately 30 feet, and, as a
result, sustained a concussion, injuries to his head and
neck, a fractured right shoulder, and a fractured left
heel.

On June 6, 2005, Beil filed a personal injury ac-
tion against the College, as owner of the property,
Telesis, as the general contractor, and MPS, as owner
of the scaffolding, in the Court of Common Pleas of
Philadelphia County. Beil averred that all three de-
fendants were negligent. Beil also asserted a strict
liability action against MPS. Appellant Cheryl Beil,
Beil's wife, asserted a claim against all three defend-
ants for loss of consortium.

Prior to trial, the College filed a motion for
summary judgment on the basis that it was an owner
of the premises, that it had hired an independent con-
tractor, Telesis, to perform construction on those
premises, and that, under Pennsylvania law, the Col-
lege was not liable for injuries to employees of the
independent contractor or its subcontractors. The
College further asserted that the limited exception for
situations where an owner had retained the right of
control over the work was not applicable because the
College did not retain such control. The motion was
denied without opinion.

On October 27, 2006, following trial, a jury found
in favor of Appellants against all three defendants -F-1\j"
and awarded damages in the amount of $6,800,000.
The jury apportioned liability 50% to Telesis, 35% to
the College, 10%,to MPS, and 5% to Beil.

FN1. Telesis was operated by employees of
Irwin and Leighton, Inc. Both entities were
named in the complaint, but were represented
by one counsel, who settled the matter during
the trial on both of their behalf. MPS also
settled with Appellants during the trial.

The College filed post-trial motions seeking
judgment notwithstanding the verdict ("judgment
n.o.v."), a new trial, a new trial on damages, or a re-
mittitur. Specifically, the College argued that it could
not be held liable under either the *279 exception for
"retained control" or the exception for "peculiar risk."
In the alternative, the College sought judgment in its
favor on its cross-claims for indemnity against MPS
and Telesis. On March 27, 2007, the trial court molded
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the verdict to reflect delay damages and denied the
Colleges motions. One month later, on April 27,
2007, the court entered judgment against the Col-
lege**460 in the amount of $2,488,348.20.-- There-
after, the College appealed to the Superior Court.

FN2. This amount reflected the 35% liability
as apportioned by the jury in the amount of
$2,380,000, plus delay damages in the
amount of $108,348.20. Order for Entry of
Judgment, 4/27/2007.

On August 12, 2008, by unpublished opinion and
order, a unanimous panel of the Superior Court re-
versed and remanded for entry of judgment n.o.v. in
favor of the College. Viewing the evidence in the light
most favorable to Appellants as verdict winners, the
Superior Court concluded that the College was not
liable as a matter of law under the "owner control" or
"peculiar risk" exceptions to the general rule that one
who hires an independent contractor is generally
exempt from liability for injuries sustained by em-
ployees of the contractor or its subcontractor.

The Superior Court first noted the general rule in
Pennsylvania that a party who hires an independent
contractor is generally exempt from liability for inju-
ries sustained by the contractor's employees. Thus, a
property owner has no duty to warn the contractor or
its employees of conditions that are at least as obvious
to the contractor and its employees as they are to the
landowner. Responsibility for protection, and liability
for negligence, therefore, are placed on the contractor
,and its employees. The court acknowledged, however,
an exception to this general rule where a property
owner who hires an independent contractor retains
control of the means and methods of the contractor's
work. This "retained control" exception, set forth in
the Restatement (Second) of Torts § 414 (1965), has
been adopted in Pennsylvania. See Farabaugh v. 
Pennsylvania Turnpike Commission, 590 Pa. 46, 911 
A.2d 1264 (Pa.2006). As stated in the Restatement, "It
is not enough that [the property owner] has merely a
general right *280 to order the work stopped or re-
sumed, to inspect its progress or to receive reports, to
make suggestions or recommendations which need not
necessarily be followed, or to prescribe alterations and
deviations.... There must be such a retention of a right
of supervision that the contractor is not entirely free to
do the work in his own way." Restatement (Second) of
Torts 414, cmt. c. Further, the court recognized that
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Pennsylvania courts have declined to apply the re-
tained control exception to an owner who is concerned
about safety, citing Farabaugh. 

The Superior Court recognized the somewhat
unique nature of the relationship between the College
and Telesis and of that between the College and MPS,
finding it necessary to analyze both relationships to
determine the College's liability. First, regarding the
relationship between the College and MPS, the court
observed that the College hired MPS directly to re-
store the stonework on the engineering building. Un-
der its purchase order with MPS, the College retained
a right to inspect and approve "all material and
equipment purchasecr by MPS. Roth, the College's
project manager, maintained a regular presence on the
work site and knew the scaffolding did not have fall
protection. Furthermore, MPS consulted the College
as to the placement of the scaffolding. The Superior
Court found that, because Beil was not an employee of
MPS, with whom the College had a direct relation-
ship, this distinguished case law finding liability for an
owner of property who hired a contractor and in-
structed it when and where to begin its work. See Byrd
v. Merwin, 456 Pa. 516, 317 A.2d 280 (Pa.1974) 
(plurality).

**461 Furthermore, the court offered that, here,
Telesis testified that it was in complete control of the
project and responsible for the safety of its subcon-
tractors, including Kunsman and its employees. Ad-
ditionally, according to the court, the College did not
retain control over the means and methods of the op-
erative details of MPS masonry work. The court
found the facts that the College had a projett manager
on the site, had the right to inspect and approve, and
had the authority to make suggestions or recommen-
dations were insufficient to '281 demonstrate control
for purposes of Section 414 of the Restatement. Fi-
nally, and related thereto, the Superior Court reasoned
that the record did not support the trial court's con-
clusion that the College retained control because it
told MPS when and where to erect the scaffolding.
First, the Superior Court found there was no evidence
that the College told MPS when to erect the scaf-
folding. Additionally, with respect to the location of
the scaffolding, the College wanted to make sure the
scaffolding was in a safe position and did not interfere
with its conducting classes. According to the Superior
Court, even if the College directed MPS where to
position the scaffolding, doing so did not amount to
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such a retention of a right of supervision that MPS was
not entirely free to do the work in its own way.

Regarding the relationship between the College
and Telesis and its subcontractor Kunsman, who em-
ployed Beil, the Superior Court determined that Tele-
sis was responsible for the work performed at the site.
Furthermore, Kunsman agreed to all safety require-
ments set by Telesis. The court opined that the College
did not retain control of Telesis' construction man-
agement or Kunsman's roofing, even though it hired a
project manager and placed certain restrictions on the
use of its property. Specifically, by the terms of the
construction management agreement, the College
contractually delegated all responsibility for the work,
with the exception of the MPS masonry work, to
Telesis and the subcontractors. As for restrictions on
use of the College property, the Superior Court con-
sidered the College's limitations on parking to avoid
interference with school operations, and a ban on the
use of the third floor as a short-cut to the roof based
upon that being an occupied area. Moreover, workers
were banned from using school bathrooms due to
concerns about tracking mud and smoking in these
areas. Finally, lunch breaks were restricted to the back
of the building due to inappropriate comments having
been made to a female student. These, according to the
Superior Court, were reasonable restrictions to safe-
guard the College's students, faculty, and property.
Thus, the restrictions''282 did not rise to the level of
control required to impose liability.

Finally, the Superior Court addressed the "pecu-
liar risk" exception to the general rule of non-liability
for an owner when employing an independent con-
tractor. Under this exception, when work is done un-
der unusually dangerous circumstances involving a
special danger or peculiar risk, liability attaches to the
property owner. The Superior Court found the peculiar
risk exception to be inapplicable for two reasons. First,
the court reasoned that the risk associated with the
roofing job was no different from the usual or ordinary
risk associated with this type of work. Second, the
court explained that the use of the ladder did not create
the risk of harm; rather, it was created by the violation
of a safety condition by Beil, his employer, or the
general contractor in not using fall protection or safety
lines. Thus, the "peculiar risk'' exception did not ap-
ply. Therefore, the Superior Court concluded that the
College was entitled to judgment as a matter of law,
and reversed the judgrnent**462 entered against it.
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Appellants filed a petition for allowance of appeal to
our Court.

Our Court granted the petition for allowance of
appeal as to the following three issues:

1. Did the Superior Court misapply Farabaugh v. 
Pennsylvania Turnpike Commission, 590 Pa. 46,
911 A.2d 1264 (Pa.2006)?

2. Did the Superior Court improperly fail to view
the evidence in the light most favorable to [Appel-
lants], as verdict-winners?

3. Did the Superior Court misapply both Section
414 of the Restatement (Second) of Torts (1965)
and this Court's opinion in Byrd v. Merwin, 456 Pa.
516, 317 A.2d 280 (Pa.1974)?

Beil v. Telesis Construction, Inc., 600 Pa. 628,
969 A.2d 1177 (2009) (order).

f11121 In reviewing the granting or denying of a
motion for judgment n.o.v., the courts inquiry is in-
formed by the following principles. When a court
reviews a motion for judgment n.o.v., the reviewing
court considers the evidence in the light '283 most
favorable to the verdict winner, who must receive the
benefit of every reasonable inference of fact arising
therefrom, and any conflict in the evidence must be
resolved in his or her favor. Metts v. Gri ak 438 Pa.
392, 395, 264 A.2d 684, 686 (1970). A judgment
n.o.v. should only be entered in a clear case. Broxie v. 
Household Fin. Co., 472 Pa. 373, 380, 372 A.2d 741,
745 (1977). It is with these standards in mind that we
turn to the arguments of the parties.

Appellants contend that the jury verdict was
supported by the testimony and exhibits presented at
trial and that the Superior Court failed to view this
evidence in the light most favorable to them as verdict
winner. Indeed, Appellants vigorously stress that the
standard for setting aside a verdict on the ground that
it is unsupported by the evidence presents an impos-
sible hurdle for the College to overcome.

Specifically, Appellants offer that Telesis was
required to comply with the College's directions con-
ceming reasonable limitations on the use of the site for
the work. CMA at 14, ¶ 2.33. Also, the College was
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required to approve of Telesis renting machinery and
equipment from any entity affiliated with Telesis upon
demonstration that the cost would be less than
third-party rentals. CMA at 21, I 4.1.9.2. Additional-
ly, Telesis agreed to comply with any safety direction
or rules reasonably issued by the College to prevent
injury or assure compliance with applicable law. CMA
at 43-44, ¶ 11.1. Therefore, the College, by its own
contractual mandates, both retained control of the
premises and possessed final decision making author-
ity with respect to safety, directions, and rules.
Moreover, in the subcontract agreement between
Telesis and Kunsman, Kunsman agreed to comply
with all of the College's mles and regulations and
safety requirements, and was required to refrain from
entering the existing facility without specific written
permission from Telesis and the College. Subcontract
Agreement at 2, ¶ 5. According to Appellants, based
upon this contractual language alone, the College was
not entitled to judgment n.o.v.

Additionally, Appellants maintain that the Col-
lege in fact remained in control of the building. Spe-
cifically, based upon, *284 inter alio, the testimony of
Roth, the College's project manager, Appellants assert
that he was to ensure that the scaffolding did not in-
terfere with the operation of the College and that, in
fact, the College was consulted about placement of the
scaffolding to make sure that it was in a safe position
and did not interfere with the operation of the College,
N.T., 10/23/06 at ''*463 149-50, and limited the con-
struction workers access to the building, id at
156-57. Moreover, Appellants offer that Roth testified
that he could have instructed MPS to fall-protect the
scaffolding, but did not raise the issue. Id at 168-70.
Appellants also point to testimony that the College
controlled the glass tower where the interior elevator
and stairs were located, prohibited the use by con-
struction workers of the stairs and elevator, and that it
would have been safer for the workers to use the ele-
vator. Id. at 149-50. Appellants submit that a July 18,
2003 email from Roth, sent after Beil's fall, regarding
roofers working in a potentially unsafe manner and the
College's desire to encourage a safe work environ-
ment, renders the College 1iab1e.EN-L2 THIS, AC-
CORDING TO appellants, demonStrates control by
the college of the premises and how the work was to
be performed. Appellants assert that, viewed in the
light most favorable to Appellants, as verdict winner,
it is clear that the College retained control of the
premises and did not deliver temporary possession of
the land to any independent contractor performing
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work.

FN3. The email states in full:

It has been brought to my attention that
some of the roofers are working in a po-
tentially unsafe manner. There is work
being performed along the roof edge, and
[there] appeared to be no safety devices to
prevent a fall from the roof. In light of the
recent fall on the jobsite it is our [Lafayette
College's] desire to encourage a safe work
environment. Please look into this condi-
tion.

  Letter, 7/.18/03 (Exhibit Roth 9 (R.
1831a)).

Appellants also argue that the Superior Court
misinterpreted our case law. Specifically, Appellants
point to our Court's decision in Farabaugh. In that
case, the decedent, an employee of the general con-
tractor on a project owned by the Pennsylvania Turn-
pike Commission, was involved in a fatal accident
while driving an off-highway dump truck. The general
contractor had no contractual relationship with the
construction*285 manager of the project. Further-
more, the general contractor assumed all liability for
injuries to employees on the site in its contract with
the Commission. Our Court rejected liability on the
part of the Commission. Additionally, we found it
preferable to permit owners and construction manag-
ers to define their roles and responsibilities in each
contract according to the needs of each project. Thus,
under Farabaugh, the inquiry regarding what level of
review and inspection the parties intended is left to the
finder of fact. 590 Pa. at 49-50, 911 A.2d at 1282. 
According to Appellants, Farabaugh is factually and
legally distinguishable, as, in that decision, the
Commission turned over control of the work site to the
general contractor who agreed to be solely responsible
for safety. Here, according to Appellants, the College
defined its role by requiring the construction manager
to comply with safety directions and rules. Moreover,
the College controlled how the roofers reached and
accessed the roof.

Additionally, Appellants argue that the Superior
Court incorrectly distinguished our decision in Byrd. 
In that case, liability was placed on a property owner,
who, while hiring a general contractor, also directly
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instructed an electrical contractor when to begin his
work on the project and in what area to begin. Simi-
larly, according to Appellants, the College instructed
MPS when to begin its work and in what area MPS
was permitted to erect its scaffolding. Moreover, the
College controlled when Kunsman was to work on the
project due to the rain and a leak in the roof of the
building. According to Appellants, the general con-
tractor had no knowledge of the Kunsman roofers
working on the roof on the day of the accident.
Viewed in the **464 light most favorable to Appel-
lants as verdict winners, the College made the decision
to have the roofers work in the rain to repair the leak in
the roof, and thus, exercised control over the work.
Similarly, the College directly hired MPS, the ma-
sonry contractor which erected the scaffolding from
Which Beil fell. Telesis had no control over MPS and
its scaffolding as the College directly hired MPS.
Appellants contend that the Superior Court improperly
distinguished Byrd from this matter as there was no
direct relationship*286 between the College and Beil
through MPS. Contrary to the Superior Court, Ap-
pellants urge that Roth admitted that he could have
required MPS to fall-protect its scaffolding or allow
workers such as Beil to use the elevator or the interior
stairs to access the roof According to Appellants, it
makes no sense to allow an employee of MPS, which
was more knowledgeable and contractually required
to erect a scaffold, to be able to recover from the
College, but prevent Beil from recovering for his
inj uri es.

Appellants also point to other testimony estab-
lishing that the College was in control of safety at the
site. Specifically, Appellants offer the testimony of
their construction expert, Stephen Epstrin, who testi-
fied that the College did not enter into a typical un-
fettered agreement, but rather retained control over the
construction site and directly controlled MPS. Fur-
thermore, Epstrin opined that the College was negli-
gent because it failed to properly exercise control over
the jobsite, allowed an OSHA-defective scaffold to be
used, and mandated the use of a dangerous ladder.
Moreover, according to Appellants, Stanley Pulz, the
College's safety expert, offered that Mr. Roth prohib-
ited the use of elevators and stairs and the College
controlled whether the contractors could go inside the
building.

The College responds that the Superior Court
properly determined that, under Pennsylvania law, an

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



11 A.3d 456
608 Pa. 273, 11 A.3d 456, 263 Ed. Law Rep. 778
(Cite as: 608 Pa. 273, 11 A.3d 456)

employer of an independent contractor is not liable for
injuries to the independent contractor's employees and
has no duty to warn or protect the contractor's em-
ployees. Furthermore, the exception to this general
rule found in Section 414 of the Restatement (Second)
of Torts is not applicable under the facts of this case,
as even viewing the facts in the light most favorable to
Appellants, as verdict winners, the College did not
exercise the level of control necessary to impose lia-
bility. There must be such retention of a right of su-
pervision that the contractor is not entirely free to do
the work in his own way. Restatement (Second) of

Torts § 414, cmt. c. The College surveys Pennsylvania
case law and asserts that, consistent with both federal
and state decisions, including our decisions in
''287Hader v. Coplay Cement Mfg. Co., 410 Pa. 139,
189 •A.2d 271 (1963), and Farabaugh," siipra, the
Superior Court recognized the general rule of owner
non-liability and found that the College did not fall
within the " retained control" exception.

SpecificaHy, in viewing the facts in the light most
favorable to Appellants, the College reasons that the
Superior Court properly determined that the College
did not retain sufficient control ofthe project site, both
under the contract and by its conduct. The College
points to the CMA which sets forth that Telesis, the
construction manager, shall be fully responsible for
the acts and omissions of its employees, agents, sub-
contractors, and their agents and employees. CMA at
6, ¶ 2.9. Moreover, the construction manager shall be
responsible for all construction means, methods,
techniques, sequences, and procedures required to
complete the project. Id. According to the College,
tUse contractual responsibilities were reinforced by
the testimony at trial that Telesis, not the Col-
lege,*''465 was responsible for assuring safe means
and methods.

The College acknowledges that there were certain
aspects of the use of the building that it regulated.
Specifically, the College did not allow smoking; it
prevented construction worker access to the occupied
part of the building which was being used by students
and faculty through a partition door which was re-
quired to be locked; and the workers could not use the
school restrooms. Furthermore, after an incident in
which a construction worker made an offensive
comment to a female student who was passing by, the
workers were not permitted to take breaks in front of
the building. Roth acted on behalf of the College and
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walked the site on a daily basis, and the College was
consulted on items such as the contractor's placement
of scaffolding. 13u1 according to the College, the
means and methods of the work was for Telesis to
determine.

The College refutes Appellants' assertion that,
because Telesis did not control MPS, the College was
in control of the project site. According to the College,
whether Telesis could control MPS is irrelevant. Ra-
ther, Telesis contracted to be responsible for the safety
ofKunsman and its employees, *288 including Bell. If
there was anything unsafe about MPS' scaffolding,
Telesis, while not responsible for MPS' employees,
certainly had the right, and the duty, to tell its own
contractors and subcontractors not to use the scaf-
folding, require them to use different scaffolding, use
their own ladders, or approach the College to notify it
of the issue. Telesis did none of these things. Ac-
cording to the College, Appellants should not be able
to hide behind MPS when it was Telesis who assumed,
in contract and by its conduct, the duty of safety and
supervision for Kunsman and its employees.

The College also offers the policy argument that
the purpose of the right to inspect work, and even
impose additional safety requirements, is simply to
encourage contractors to work more safely. The Col-
lege posits that, if liability can be imposed upon a
property owner such as the College for encouraging
contractors to work safely, the message to the owners
will be that they are better off closing their eyes to
construction activity and allowing contractors to work
with no input or observation from property owners.

Considering all of the evidence presented in the
case, the College submits that there was insufficient
evidence as a matter of law to conclude that the Col-
lege retained the right to control how Bell or his em-
ployer performed work on the project. Thus, accord-
ing to the College, the Superior Court correctly con-
cluded that it did not retain control over the means and
methods of constrtiction for purposes of Section 414
of the Restatement (Second) of Torts to subject it to
liability.

Additionally, the College proffers that the Supe-
rior Court correctly interpreted our decisions in
Farabaugh and Byrd. The College stresses that, in
Farabaugh, our Court held that activity by a property
owner, which included showing safety videos, insist-
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ing on safety provisions in the agreement, and ap-
pointing its own on-site inspectors, was insufficient to
establish control by the property owner. The Superior
Court's application of Farabaugh to this matter is
appropriate and, consistent therewith, the court cor-
rectly determined that the evidence relied upon by
Appellants did not establish control as *289 a matter

of Pennsylvania law. With respect to Byrd, the College
contends the Superior Court correctly distinguished
that case, finding that the electrical contractor who
was injured contracted directly with the property
owner, and the property owner **466 specifically
instructed the electrical contractor as to when and
where to work. The College notes that, here, unlike in
Byrd, Beil was employed by a subcontractor of the
construction manager, Telesis, who controlled all
"aspects •of the sUbcOntractas • work. With these ar-
guments in mind, we turn to resolution of the issues
before us.

DI For over 100 years, the accepted and general
rule regarding liability in our Commonwealth has
been that a landowner who engages an independent
contractor is not responsible for the acts or omissions

of such independent contractor or his employees. See
Pender v. Raggs, 178 Pa. 337, 35 A. 1135 (1896);
liackr'v.ColaCe
A.2d 271 (1963); Restatement (Second) of Torts § 409
("[T]he employer of an independent contractor is not

liable for physical harm caused to another by an act or
omission of the contractor or his servants."). This
foundational law is based upon the long-standing

notion that one is not vicariously liable for the negli-
gence of an independent contractor, because engaging
an independent contractor "implies that the contractor

is independent in the manner of doing the work con-
tracted for. How can the other party control the con-
tractor who is engaged to do the work, and who pre-

sumably knows more about doing it than the man who

by contract authorized him to do it? Responsibility
goes with authority." Silveus v. Grossman, 307 Pa. 

272, 278, 161 A. 362, 364 (1932).

al This general rule against property owner lia-
bility is subject to a number of exceptions. Section 414
of the Restatement (Second) of Torts, which has been
adopted in Pennsylvania, sets forth one such exception
to the general rule by imposing liability on the prem-

ises owner when the owner retains control over the
manner in which the work is done. As set forth in the
Restatement, the "retained control exception" pro-

.
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vides:

''290 One who entrusts work to an independent
contractor, but who retains the control of any part of
the work, is subject to liability for physical harm to
others for whose safety the employer owes a duty to
exercise reasonable care, which is caused by his
failure to exercise his control with reasonable care.

Restatement (Second) of Torts § 414.

1-511-61 The primary question in many premises
cases, as is the issue before us, is whether the property
owner hirer of the independent contractor retained
sufficient control of the work to be legally responsible

.. for the harm to-the plaintiff. Comment c to Section 414
provides the most commonly used test for determining
whether an employer/landowner retained sufficient
control. More precisely, comment c speaks to the
degree of control necessary for the exception to
overcome the general rule against liability. Comment
c makes manifest that the right of control must go
beyond a general right to order, inspect, make sug-
gestions, or prescribe alterations or deviations, but that
there must be such a retention of the right of supervi-
sion that it renders the contractor not entirely free to
do the work in his own way:

In order for the rule stated in this Section to apply,
the employer must have retained at least some de-
cTee of control over the manner in which the work is
done. lt is not enough that he has merely a general
right to order the work stopped or resumed, to in-
spect its progress or to receive reports, to make
suggestions or recommendations which need not
necessarily be followed, or to prescribe alterations
and deviations. Such a general right is usually
reserved to employers, but it does not mean that
the contractor is controlled "467 as to his
methods of work, or as to operative detail. There
must be such a retention of a right of supervision
that the contractor is not entirely free to do the
work in his own way.

Restatement (Second) of Torts § 414, cmt. c
(emphasis added); see also Hader, 410 Pa. at 150-52
189 A.2d at 277-78 (rejecting assertion that site vis-
itation and provision of technical advice regarding
installation of machinery did not demonstrate*291
control of workplace). The control required to impli-
cate the exception to the general rule against liability
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can be demonstrated in two ways. First, a plaintiff may
point to contractual provisions giving the premises
owner control over the manner, method, and operative
details of the work. Alternatively, the plaintiff may
demonstrate that the land owner exercised actual
control over the work. As a general proposition, the
question of the quantum of retained control necessary
to make the owner of the premises liable is a question
for the jury. When, however, the evidence fails to
establish the requisite retained control, the determi-
nation of liability may be made as a matter of law.
Finally, our Commonwealth's case law has construed
this exception narrowly. See, e.g., Farabaugh; Hader; 
see also Warnick v. The Home Depot U.S.A., Inc., 516 
F.Supp.2d 459, 468 (E.D.Pa.2007) (opining that a
"long line of Pennsylvania cases has construed this
exception narrowly, 'alhiost always finding that the
hiring party did not exercise sufficient control over the
contractor to impose liability on the hiring party for
the contractor's employee's injury.").

As noted, Appellants, in attempting to avoid the
general rule against liability on the part of a property
owner who hires an independent contractor, invoke
the retained control exception. In doing so, Appellants
point to various examples of evidence, which they
contend, when viewed in the light most favorable to
them, leads to the conclusion that the College retained
control over the premises to such a degree that it
should be subject to liability. Appellants' arguments
regarding the exception to the general rule against
liability fall into two broad categories—safety and
access.

171 With respect to safety, Appellants offer that
the College controlled safety matters at the site with
respect to Telesis and Kunsman, as well as
MPS—thus, contending it controlled their work. In
support of this proposition, and as set forth above in
greater detail, Appellants point to contract provisions
in which Telesis "agrees to comply with any safety
directions or rules reasonably issued by the College to
prevent injury or assure compliance with applicable
law, whether or *292 not [Telesis] agrees that those
directions or rules are actually required in order to
comply with applicable law, and to do so without
demanding further compensation from the college for
such compliance." CMA at 43-44, 11 11.1. Appellants
stress that the agreement entitled the College to re-
quire even higher standards than those mandated by
OSIIA. Further, Appellants highlight that Roth was
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consulted about placement of the scaffolding to make
sure that it was in a safe position. N.T., 10/23/06, at
149-50. Related thereto, Roth's post-fall email, ac-
knowledging that roofers were working in a poten-
tially unsafe manner and stating the College's desire
for a safe work environment, is emphasized as further
evidence of the College's control over the work. See
supra note 2 and accompanying text. Appellants fur-
ther contend that Roth indicated that the College could
have required MPS to fall-protect its scaffold. Finally,
Appellants' expert offered his conclusion that the
College controlled safety at the site.

**468 Appellants' assertions that safety-related
conduct at the work site establishes the requisite con-
trol .is contrary to consistent .pronouncements by our
Commonwealth's courts rejecting such arguments as
against sound public policy. Indeed, over 40 years
ago, in Celender v. Allegheny County Sanitary Auth., 
208 Pa.Super. 390, 222 A.2d 461 (1966), the Superior
Court rejected the argument that a property owner
should be held liable due to its reservation of control
in the area of safety. Disposing of the matter solely on
the contract between the property owner and the in-
dependent contractor, the court found that the provi-
sion giving the property owner the right to oversee
fulfillment of safety requirements, in addition to "the
privilege of putting the work in such safe condition at
the cost of the contractor" if the contractor did not do
so, as a matter of law did not constitute control of the
work so as to impose liability on the property owner.
Id. at 463. 

Three decades later, an en banc Superior Court in
Emery v. Leaveslv McCollum and John Rich Co., Inc., 
725 A.2d 807 (Pa.Super.1999), unanimously reaf-
firmed the notion that safety-related conduct did not
constitute the type of control that *293 would lead to
property owner liability, rejecting the argument that
assuring compliance with safety procedures on site
constituted such control. Id. at 813-14; see also
LaChance v. Michael Baker Corp., 869 A.2d 1054,
1060-61 (Pa.CmwIth.2005) (holding that contract
provisions and inspection rights, exercised to assure
owner that independent contractor performed its work
safely, did not support assertion that property owner
had assumed control over project).

Recently, our Court has endorsed the principle
that certain safety-related conduct, including the em-
ployment of on-site safety representatives with the
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authority to stop work, does not constitute control of
the work site as a matter of law. In Farabaugh, as
discussed above, a wrongful death action was brought
against the property owner, Pennsylvania Turnpike
Commission, and the construction manager of a pro-
ject, Trumbull Corporation, by the estate of James
Farabaugh, who was killed while driving an
off-highway dump truck as an employee of the general
contractor of the construction site. The gravamen of
the estates argument was that the Turnpike Commis-
sion retained control of the work site, creating a gen-
uine issue of fact, due to its showing of a safety ori-
entation videotape, and its employing an on-site safety
inspector who had the authority to stop work. Ac-
cording to the estate, such conduct went beyond a
property owner merely visiting a construction site to
'check on progresš, and rather constituted control.

After reviewing prior case law, our Court em-
phasized the salutary public policy of encouraging
attention to safety matters and ensuring workplace
safety in support of its determination that such safe-
ty-related conduct does not constitute control:

As the Commonwealth Court held in LaChance, 
fmd liability simply because PennDOT ad-

dresses the issue of safety in its construction con-
tracts would only encourage PennDOT to disregard
safety in its contracts. Sound public policy, how-
ever, dictates that PennDOT monitor the safety
of its highway construction projects and con-
tinue to pay its contractors to conduct safe job
sites. LaChance, 869 A.2d at 1064. It would
likewise disserve *294 public policy to impose
liability on [the Turnpike Commission] for going
one step further and hiring a contractor specif-
ically to supervise safety issues on site in addition
to requiring its general contractor to be respon-
sible **469 for safety under its own contract
with [the Turnpike Commission].

Farabaugh, 590 Pa. at 65, 911 A.2d at 1275
(emphasis added). Based upon this public policy, our
Court concluded that, éven viewing the facts in the
light most favorable to the estate, it failed to present a
common law cause of action against the Turnpike
Commission as a matter of law.

[8] Drawing on this prior case law, we hold that a
property owner retaining a certain degree of authority
over safety issues, such as supervising and enforcing
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safety requirements, and even imposing its own safety
requirements at a work site, does not constitute control
for purposes of imposing liabi1ity.F—N21 The evidence in
the matter sub judice, viewed in the light most fa-
vorable to Appellants as verdict winner—including
the relevant contractual language regarding the
agreement by Telesis and Kunsman to comply with
any safety direction or rules issued by the College to
prevent injury; the testimony of Roth concerning
placement of the scaffolding for safety purposes;
Roth's post-accident email acknowledging notice that
roofers were working in a potentially unsafe manner
and that the College encourages a safe work envi-
ronment;F-11 and Appellants' expert testimony offering
his interpretation of the relationship between the
College, Telesis, and Kunsman, which *295 included
authority • over the site regarding safety mat-
ters simply does not establish control of the work for
purposes of imposing liability on the College. There-
fore, because the College did not control the work of
its independent contractors with respect to safe-
ty-related conduct, it is not liable for the injuries suf-
fered by Appellants on this basis.

FN4. We do not rule out the possibility that,
in certain circumstances not present in this
matter, a property owner's actions concerning
safety matters could constitute sufficient
control over the manner in which work is
done such that the owner is subject to liabil-
ity.

FN5. The Commonwealth Court in
LaChance questioned the relevance of an
email sent after an accident to support any
conclusion about a property owner's conduct
before an accident. LaChance, 869 A.2d at
1061. We need not, however, decide the
relevancy of such evidence for purposes of
this appeal. Even accepting the email as of-
fered by Appellants, in the light most favor-
able to them, we agree with our federal
brethren that "concern is not control."
Warnick, 516 F.Supp.2d at 475. Moreover,
the email asks Telesis to "look inte the
safety conditions, further supporting the ab-
sence of control on the part of the College.

We turn next to Appellants' contention that the
College's denial of access to certain areas stands as
evidence of its control over the renovation work.
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While Telesis contracted to take "Responsibility for
Work/Means and Methods," including "all construc-
tion means, methods, techniques, sequences and pro-
cedures for proper coordination of all construction and
installation required to complete the Project," CMA at
6, ¶ 2.9, Appellants maintain that other contract pro-
visions, and certain actions by the College, establish
that it exerted control over the work site such that
liability should attach. As noted in greater detail
above, Appellants offer that provisions in the contract
between the College and Telesis, and the agreement
between Telesis and Kunsman, required the subcon-
tractors to submit to all of the College's rules and
regulations and obtain written permission from the
College to enter the facility, and contained limitations
on use of the work site. Furthermore, Appellants point
out that Roth mandated that •the scaffolding not inter-
fere with the operations of the College, and that the
College controlled the glass tower where the interior
elevator and stairs were located and limited their use.
Moreover, the "470 College directly hired MPS,
whose scaffolding was used by Beil, and neither Tel-
esis nor Kunsman had control over MPS scaffolding.
This evidence, according to Appellants, established
that the College maintained control over the premises
and the work performed by the contractors, subjecting
the College to liability.

An analysis of control over the manner in which
work is done, for purposes of satisfying the narrow
exception to the general rule against liability, is more
nuanced than suggested by Appellants' arguments.
Specifically, Appellants fail to differentiate between
control of the operational detail or manner*296 by
which the work is completed, and regulation of the
building in which the work is conducted.

Comment a to Section 414 of the Restatement
(Second) of Torts underscores this distinction between
the regulation of the use of a building and control over
the work performed by the independent contractor: "If
the employer of an independent contractor retains
control over the operative detail of doing any part of
the work, he is subject to liability for the negligence of
the employees of the contractor engaged therein."
Restatement (Second) of Torts, 414 cmt. a (emphasis
added). Consistent therewith, and as noted above,
comment c adds that, for this exception to apply, "the
employer must have retained at least some degree of
control over the manner in which the work is done."
ld. at cmt. c (emphasis added).
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Our case law sharpens this distinction. For ex-
ample, in the seminal case of Hader, our Court, in
rejecting the argument that certain activity established
the requisite control for purposes of imposing liability,
concluded that "there is not a scintilla of evidence that
[either of the owner's representatives] at any time
gave, or attempted to give, any instructions as to the
manner of installation of the crusher" on which the
plaintiff was injured. Hader, 410 Pa. at 152, 189 A.2d 
at 278. Thus, the clear focus of the Court with respect
to control was on the substantive performance of the
work. In LaChance, referenced above, the Superior
Court, in concluding that the property owner had not
retained control over the work, drew the same dis-
tinction between regulating use and controlling the
manner of work:

PennDOT directed that the pipe be grouted inside
and out, but it did not direct [the contractor] by
which employee, when or how to do it. Directing a
contractor what to do is not the same as directing
a contractor how to do it.

LaChance, 869 A.2d at 1061 n. 14 (emphasis
added). The court further opined, "[the contractor's]
contract performance had to meet PennDOT's contract
specifications, but [the contractor] controlled the
manner of performance. This is how contractual rela-
tionships work." Id. at 1061. 

*297 indeed, it would be a novel, if not absurd,
interpretation of Section 414 if an independent con-
tractor, hired by a property owner, could run amok at
the work site without any limitations and without
consideration of consequences. The regulation of the
work site by the College in this appeal underscores the
point. It is undisputed that the College regulated cer-
tain aspects of the use of the engineering building. The
College prohibited smoking in the building. It limited
construction worker access to the occupied part of the
building. As professors and students continued to use
the part of the building that was not under renovation,
a partition door separating that area from the renova-
tion area was required to be kept locked. Related
thereto, after a construction worker uttered an objec-
tionable comment to a female student passing by, the
workers were not permitted to take breaks in front of
the building. More directly related to Appellants'
averments,**471 Roth walked and inspected the
jobsite on a daily basis. By agreement, the contractors
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were required to comply with the Colleges rules and
regulations and obtain written permission from the
College to enter the facility. Finally, the College was
consulted on the placement of the scaffolds at the
center of this appeal, and it denied access to the ele-
vators and stairwell.

These actions by the College in regulating the use
of, and access to, the engineering building simply are
not, qualitatively, conduct which evinces control over
the manner, methods, means, or operative detail in
which the work is performed. They are tangential to
the substantive work of the contractor, and subcon-
tractor. Simply stated, the College did not control the
way the workers did their work.

Moreover, the Colleges conduct regarding
placement of MPS scaffolding does not directly relate
to the decision of Kunsman's employees to use MPS'
ladders and scaffolding instead of Kunsman's own
equipment, which Kunsman contracted to provide,
and Telesis contracted to ensure was safe. While MPS
permitted the Kunsman roofers to use its scaffolding,
Telesis did not anticipate or rely upon the use of MPS
*298 scaffolding for access to the roof, and access was
for Kunsman to determine. N.T., 10/26/06, at 71-72.

Related thereto, and contrary to Appellants' sug-
gestion, we do not believe that our decision in Byrd is
controlling here. In Byrd, a subcontractor's employee
suffered injuries when a prefabricated staircase was
dropped on his leg. The employee brought an action
seeking to impose liability on the property owner. The
property owner, not the general contractor, had di-
rectly hired and paid the subcontractors. Furthermore;
the owner instructed the subcontractor when to begin
its work on the project and in what area to begin. Byrd, 
456 Pa. at 520,317 A.2d at 282. Moreover, the general
contractor stressed that it was the property owner, and
not the general contractor, who was in control of the
project, and that he was "second in command." Id. In
rejecting the property owner's entitlement to judgment
n.o.v., the Byrd Court concluded that the evidence of
record established that the property owner exercised a
degree of control sufficient to hold him liable.

Byrd is factually distinguishable from the present
appeal, as Beil was not an employee of MPS. He was
employed by a subcontractor of Telesis, the construc-

tion manager, and Telesis controlled all aspects of the
workplace relating to its subcontractors. Thus, there

Page 13

was no direct relationship between the College and
Beil through MPS. Finally, Byrd is a plurality deci-
sion, and, thus, is non-precedential. For all of these
reasons, we find our decision in Byrd does not compel
a different result herein.

Thus, while it is undisputed that the College reg-
ulated the use of certain parts of the building under
renovation, there is a dearth of evidence that would
establish that the College controlled the manner or
operative detail of the renovation work at the engi-
neering building. Rather, such control rested with the
general contractor, Telesis, and its subcontractor,
Kunsman. Therefore, we hold that the Superior Court
properly concluded that, even when considering the
evidence in the light most favorable to Appellants,
there is simply no basis on which to find control by the
College of the manner of performing the renovation
work sufficient to satisfy the exception to *299 the
general rule of non-liability under Restatement (Se-
cond) of Torts 414, as a matter of law.Eth6

FN6. Appellants also argue that they are en-
titled to relief under the peculiar risk doc-
trine. Specifically, Appellants maintain that,
because the College did not object at trial to
instructions regarding this doctrine, the Su-
perior Court improperly determined that the
trial judge erred in instructing the jury on
peculiar risk. Appellants did not raise the
peculiar risk doctrine instruction as an issue
in its Petition for Allowance of Appeal (alt-
hough it provided some argument on this
doctrine in its petition). Not only did Appel-
lants fail 'to raise the peculiar risk doctrine in
its statement of the questions involved for
our Court's review, we limited our grant of
allocatur to questions relating to property
owner control. Thus, we did not grant
allocatur on the peculiar risk doctrine issue.
That being the case, we decline to address
this issue. Pa.R.A.P. 1115(3) (Only the
questions set forth in the petition, or fairly
comprised therein, will ordinarily be con-
sidered by the court in the event an appeal is
allowed.").

**472 In conclusion, although the College exer-
cised certain authority regarding safety and regulated
access to, and use of, certain areas of the premises, this
is not the type of conduct that constitutes control as
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contemplated by the Restatement. We therefore hold
that the College did not retain sufficient control of the

premises to subject it to liability pursuant to Section
414 of the Restatement (Second) of Torts, and is thus
entitled to judgment ri.o.v.

For the above-stated reasons, we affirm the order
of the Superior Court. Jurisdiction relinquished.

Former Justice GREENSPAN did not participate in
the decision of this case.
Chief Justice CASTILLE and Justices SAYLOR,
EAKIN and BAER join the opinion.
Justice McCAFFERY files a dissenting opinion.

Justice McCAFFERY, dissenting.
I respectfully dissent. I believe that the Majority's

analysis misses the real issue here, which is whether
the College owed Appellants a duty. I conclude that it
did, as it took affirmative steps that created a fore-
seeable risk of harm to Appellant David Beil.

*300 Construing the evidence in Appellants fa-
vor, as verdict-winners, and making all reasonable
inferences in Appellants' favor, the College plainly
owed a duty to David Beil. The College refused to let
the roofers use the stairs or the elevator, which re-
sulted in the roofers using the scaffolding, including
the ladder without fall protection. Although the Col-
lege initially barred only workers with dirty shoes
from entering the building, it soon banned all roofers
from the stairs and elevator. The Colleges employee,
Andrew Roth, who frequented the work site, was well
aware that the ladder had. no fall protection and that
the roofers would have to use the scaffolding if they
could not use the stairs or elevator. As a result of
having to use the ladder, David Beil fell and suffered
grave injuries.

Instead of following those facts to the obvious
conclusion that the College created the risk that ulti-
mately materialized in David Beil's accident, the
Majority concentrates on whether the College retained
control over the subcontracted work itself. Despite
opining at length over that consideration, the Majority
never offers a cogent rationale as to why the right to
control the subcontracted work should be the deciding
factor over whether the property owner can be held
liable. Although the Colleges motivation in barring
use of the elevator and stairs appears to have been to

keep the building's interior clean and to protect stu-
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dents from harassment after complaints about one of
the workers, the College could have addressed those
concerns without requiring David Beil to use the
ladder without fall protection. The College could have
easily protected the flooring with a **473 tarp and
could have banned the offending worker from the
work site. Because the College exercised control over
the workplace by directing how roofers accessed the
roof, it seems plain that it should be subject to liability.
The Majoritys conclusion that these facts do not
support the jury's imposition of liability upon the
College runs counter to our observation in Farabaugh
that "the inquiry regarding what level of review and
inspection the parties intended should be left to the
factfmder who [had] the opportunity to consider the
testimony of the parties and the *301 parties' experts."
Farabaugh v. Pennsylvania Turnpike Commission, 
590 Pa. 46, 911 A.2d 1264, 1282 (2006).

In the end, the Majority holds that unless the
property owner has the right to direct how an inde-
pendent contractor does the specific task for which it
was hired, the owner is absolved of all tort liability to
an independent contractor's employees, no matter
what else the owner might do. Such a ruling defies
common sense, and I cannot join it.

Pa.,2011.
Beil v. Telesis Const., inc.
608 Pa. 273, 11 A.3d 456, 263 Ed. Law Rep. 778

END OF DOCUMENT

2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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