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CORPORATE DISCLOSURE STATEMENT 

 Pursuant to Federal Rule of Appellate Procedure 26.1, Plaintiff-Appellant 

Massachusetts Delivery Association (“MDA” or “Plaintiff-Appellant”) hereby 

states that the MDA is a Massachusetts non-profit corporation organized under 

Mass. Gen. Laws ch. 180.  The members of the MDA are engaged in the 

messenger, courier and delivery business.  No publicly-held company owns 10% or 

more of the MDA.
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I. JURISDICTIONAL STATEMENT 

Plaintiff-Appellant Massachusetts Delivery Association (the “MDA”) filed 

this action in the United States District Court for the District of Massachusetts on 

September 7, 2010.  It arises under the Constitution and laws of the United States, 

including the Supremacy Clause of the Constitution, art. VI, cl. 2, and the Federal 

Aviation Administration Authorization Act of 1994, 49 U.S.C. § 14501(c) (the 

“FAAAA”).  Accordingly, the District Court had jurisdiction over this matter 

under 28 U.S.C. § 1331. 

The District Court denied the MDA’s motion for summary judgment, and 

granted it for Defendant-Appellee, Martha Coakley, in her official capacity as 

Attorney General of the Commonwealth of Massachusetts (the “Attorney 

General”), on September 26, 2013, dismissing Counts I and III of the MDA’s 

Amended Complaint.  To expedite appeal, the MDA filed an assented-to motion to 

voluntarily dismiss Count II.1  The District Court granted that motion and entered 

final judgment on October 18, 2013.  The MDA timely filed its notice of appeal on 

October 21, 2013.  The Court of Appeals for the First Circuit has jurisdiction over 

the MDA’s appeal pursuant to 28 U.S.C. § 1291.  See Cashmere & Camel Hair 

                                                 
1  Counts I and III advanced FAAAA arguments.  Count II was based on the 
dormant commerce clause.  Count II was not raised at summary judgment, and is 
not at issue here. 
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Mfrs. Inst. v. Saks Fifth Ave., 284 F.3d 302, 308-09 (1st Cir. 2002); John's 

Insulation, Inc. v. L. Addison & Assoc., 156 F.3d 101, 107 (1st Cir. 1998).  

II. STATEMENT OF THE ISSUES 

Whether the FAAAA preempts M.G.L. c. 149, § 148B(a)(2), because that 

State law impermissibly relates to motor carriers’ prices, routes or services with 

respect to the transportation of property?  

III. STATEMENT OF THE CASE 

The MDA, a non-profit trade organization representing same-day delivery 

companies in Massachusetts, initiated this action for a declaration that the “B 

prong” of the Massachusetts Independent Contractor statute, M.G.L. c. 149, § 

148B(a)(2) (“Section 148B”), is preempted by the FAAAA, and for an injunction 

barring the Attorney General from enforcing it against the MDA’s members.  

The FAAAA preempts any State law that “relates to” a motor carrier’s 

prices, routes, or services with respect to the transportation of property.  Congress 

passed this law “to facilitate interstate commerce … in the public interest.”  The 

State law at issue here, Section 148B, categorically prohibits motor carriers from 

utilizing independent contractors to provide delivery services.  Using employee-

drivers rather than independent contractor-couriers would drastically alter the 

business model of the MDA’s members, and would inevitably affect the prices, 

routes and services these companies offer customers for deliveries.  This result is 
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contrary to the FAAAA’s clear dictates, rendering Section 148B preempted by the 

FAAAA under the Supremacy Clause. 

The MDA filed its Complaint for Declaratory Judgment and Injunctive 

Relief on September 7, 2010.  Appendix (“Appx.”) at A 004.  The Attorney 

General filed a Motion to Dismiss on the basis of Younger abstention on October 

22, 2010.  On December 7, 2010, the MDA filed its First Amended Complaint, the 

operative pleading in this action, to clarify that the MDA was challenging the B 

prong of the Independent Contractor law, M.G.L. c. 149, § 148B(a)(2) only.  Appx. 

at A 020.  Despite this amendment, the District Court granted the Attorney 

General’s Motion to Dismiss on April 11, 2011.  The MDA timely appealed that 

decision, and this Court reversed the District Court’s dismissal of the case and 

remanded it for further proceedings.  Mass. Delivery Ass’n v. Coakley, 671 F.3d 33 

(1st Cir. 2012) (“MDA I”).   

Following discovery, the MDA moved for summary judgment on 

October 30, 2012, asking the District Court to declare Section 148B preempted by 

the FAAAA and to enjoin the Attorney General from enforcing that law.  Appx. at 

A 046.  The Attorney General submitted briefing in opposition, but did not contest 

the MDA’s factual proffer.  The District Court denied the MDA’s motion and 
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instead entered judgment for the Attorney General on September 26, 2013,2 and 

entered final judgment on October 18, 2013.  Appx. at A 176-78.  The MDA 

timely filed its notice of appeal on October 21, 2013.  Appx. at A 179.  

A. The Massachusetts Delivery Association  

The MDA is a non-profit trade organization supporting businesses involved 

in the delivery service industry.  Appx. at A 058.  The MDA’s members provide 

same-day delivery services both within Massachusetts and throughout New 

England.  Id.  Most of the MDA’s members provide delivery services through 

independent contractors.  Appx. at A 058-59. 

The MDA filed this action on a representational standing basis.  See N.H. 

Motor Transp. Ass’n v. Rowe, 448 F.3d 66, 71-73 (1st Cir. 2006) (“NHMTA”) 

(aff’d sub nom. Rowe v. N.H. Motor Transp. Ass’n, 552 U.S. 364 (2008)); Hunt v. 

Wash. State Apple Adver. Comm’n, 432 U.S. 333, 343 (1977).  In an FAAAA case, 

an association can obtain injunctive and/or declaratory relief by proving that the 

State law at issue relates to the prices, routes or services of any one motor carrier 

member of the association.  See NHMTA, 448 F.3d at 72-73.  Here, the MDA 

selected X Pressman Trucking & Courier, Inc. (“Xpressman”) as its exemplar 

member for this purpose. 

                                                 
2  The Attorney General cross-moved for summary judgment, arguing that the 
MDA was seeking an “advisory opinion” here.  The District Court below rejected 
this argument and denied that cross-motion.  The Attorney General did not appeal 
the denial of the cross-motion, and it is therefore not before this Court. 
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B. Xpressman’s Present Business Model 

Xpressman is a same-day delivery service company, and an MDA member.3  

Appx. at A 058-59.  Founded in 1993, it has grown to serve hundreds of customers 

across New England.  Appx. at A 059.  Xpressman is a certified woman-owned 

small business, and has won numerous awards, including “Small Business of the 

Year” by the Metro South Chamber of Commerce.  Id.  Like most MDA members, 

Xpressman engages independent contractors to provide delivery services to its 

clients.  Id.  The Internal Revenue Service previously conducted an audit of 

Xpressman, and determined that the couriers providing services for its customers 

were appropriately classified as independent contractors.  Appx. at A 061.   

Xpressman offers clients “scheduled-route” and “on-demand” delivery 

services.  Appx. at A 059.  Scheduled-route service involves regular pick-ups and 

drop-offs of packages at times and locations dictated by the client.4  Id.  To provide 

scheduled route services, Xpressman locates a courier who can accommodate the 

client’s pick-up / drop-off schedule, and then engages him as a contractor.  Id.  

Couriers are normally found through online advertisements such as craigslist.org or 

courierboard.com.  Id.  Interested couriers bid on a posted route, and Xpressman 

                                                 
3  Xpressman is a for-profit business providing delivery services for compensation, 
and thus a “motor carrier” under the FAAAA.  Appx. at A 059; 49 U.S.C. § 
13102(14). 
4  For example, a bank may direct that a courier pick up documents from its New 
Bedford branch at 2:00 pm, from Orleans at 3:00, from Chatham at 4:00, and then 
make a drop off at its Falmouth branch by 5:00.  Appx. at A 059.   
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awards the route based solely on whoever advances the most competitive bid.  Id.  

In 2011 Xpressman had approximately [] scheduled routes that it ran on a regular 

basis, and 46 couriers who service5 these routes.  Appx. at Sealed A 193.6   

On-demand delivery services are short-notice rush deliveries such as law 

firms delivering filings to court.  Appx. at A 060.  On-demand jobs are inherently 

variable and unpredictable: Xpressman may receive dozens of on-demand jobs in a 

day, or none at all.  Id.  Xpressman is able to provide this service by engaging 

various couriers on an as-needed basis.  Id.  Couriers voluntarily contact 

Xpressman to state their availability to provide deliveries (time and location).  Id.  

If a client’s on-demand delivery request coincides with a courier’s availability, 

Xpressman will offer the delivery to him.  Id.  Couriers can, and do, reject on-

demand job offers from Xpressman.  Id.  Although the numbers fluctuate, on 

average 7 couriers performed [] on-demand deliveries for Xpressman’s clients in a 

given day in 2011.  Appx. at Sealed A 193.   

Roughly 58 couriers provided delivery services for Xpressman’s clients, as 

independent contractors.  Appx. at A 061.  These independent contractor-couriers 

                                                 
5 Although the number of Xpressman couriers providing scheduled services has 
remained relatively static, through significant turnover, their identity changes 
frequently.  Appx. at A 059.  
6  Various sensitive data regarding Xpressman’s business and financials were filed 
under seal in the District Court, see Appx. at A 142, and can be found in the Sealed 
Appendix, submitted with this Court under seal per Rule 11.0 of the rules adopted 
by the First Circuit. 

Case: 13-2307     Document: 00116641861     Page: 17      Date Filed: 01/29/2014      Entry ID: 5797300



 

7 
 

are paid for each delivery they complete, not by the hour or week.  Id.  Xpressman 

does not provide couriers with benefits such as health insurance or retirement, does 

not offer workers’ compensation, and does not pay payroll or unemployment 

insurance taxes.  Id.   

Xpressman also has administrative and warehouse functions, for which it 

employs 6 full-time and 2 part-time employees.  Appx. at A 060.  Xpressman’s 

employees are paid on an hourly or salary basis, and receive health insurance and 

401(k) plan benefits, which includes a [] percent contribution match from 

Xpressman.  Appx. at Sealed A 193.  Xpressman provides workers’ compensation 

insurance, pays payroll taxes, and makes unemployment insurance contributions 

for its employees.  Appx. at A 061.  Because it has so few employees, Xpressman 

does not employ a human resources professional to assist in managing them.  

Appx. at A 061.  Any employment issues are handled on an ad hoc basis by 

Xpressman’s Office Manager.  Id.   

In 2011, Xpressman’s costs and expenses were $X,XXX,XXX, of which it 

disbursed $X,XXX,XXX to independent contractor-couriers (over sixty percent of 

its total expenses).  Appx. at Sealed A 195.  Xpressman’s 2011 net profit was 

$XXX,XXX.  Id.   
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C. Xpressman’s Business Model With Employees Rather Than 
Independent Contractors 

As explained more fully infra, Section 148B would require same-day 

delivery companies like Xpressman to hire couriers as employees rather than 

engage independent contractors, which would profoundly alter Xpressman’s 

business model as well as the prices, routes and services it offers customers.7  

Recruiting and hiring employees is significantly more complicated and expensive 

than engaging independent contractors.  Similarly, managing dozens of employees 

(rather than independent contractors) would force Xpressman to create and staff a 

human resources function, and to adopt time-consuming and costly employment 

policies and procedures.  Employers must also provide their employees with hourly 

compensation, overtime, mileage reimbursement, insurance and other fringe 

benefits, and pay employment taxes.   

1. Recruiting, Interviewing and Hiring 

The marked difference between independent contractors and employees 

starts even before the person is brought on board.  Employers must verify the 

                                                 
7 In gauging the effect that such a conversion would have on Xpressman’s 
business, the MDA presented testimony from Xpressman’s President, CEO and 
founder, Michelle Cully, an expert in transportation logistics, Satish Jindel of SJ 
Consulting Group, Inc., and an expert in human resources management, Susan 
Meisinger, JD, SPHR.  Appx. at A 058, A 071, A 090.  The Attorney General did 
not proffer any witnesses or experts in response, or otherwise factually challenge 
any of these submissions.  See Appx. at A 144-147. 
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immigration status for all new hires.8  Further, a business is vicariously liable for 

the conduct of its employees, but not independent contractors.9  If Xpressman used 

employee-drivers, it could therefore be liable for any torts caused by those drivers.  

As a result, companies with employee-drivers spend significant time and effort in 

evaluating and screening applicants, to avoid hiring individuals who may have a 

greater propensity to commit such torts; those with poor driving records, criminal 

backgrounds, drug use, and so on.  There are also a range of requirements and 

limitations on recruitment and hire imposed by the law: the content of employee 

advertisements is regulated by statute,10 as is the content of an employment 

application.11   

Because of the complex process associated with hiring employees, the 

average cost-per-hire in the transportation industry is $3,000 per employee.  Appx. 

at A 110.  84 new couriers worked with Xpressman in 2011;12 having to hire this 

many individuals as employees would cost Xpressman $252,000 annually.  Id.  By 

contrast, as noted supra, engaging a new contractor-courier is a streamlined 

process for Xpressman: an advertisement is posted online, couriers bid on the 

                                                 
8  M.G.L. c. 149, § 19C. 
9  See Corsetti v. Stone Co., 396 Mass. 1, 9-10 (1985). 
10  M.G.L. c. 149, § 21. 
11  M.G.L. c. 149, § 19B (required disclaimers for employment applications); c. 
151B, § 4(9 ½ ) (restrictions on criminal inquiries in employment applications). 
12  Xpressman has significant turnover in the couriers that provide services for its 
customers.  Appx. at A 059.  
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posting, and the best bid is awarded the route.  Xpressman currently spends just $[] 

annually to advertise for and engage couriers.  Appx. at Sealed A 192.     

2. Human Resources Management 

Managing a mid-sized business in Massachusetts is substantially different 

from running a company with only six full-time employees.  A mid-sized company 

(one with 50-100 employees) is exposed to a range of State and Federal 

employment laws that do not affect a smaller business.  Likewise, most 

employment laws simply do not apply to independent contractors.  The complexity 

of managing a workforce thus increases exponentially as independent contractors 

are converted to employees.   

First, employers have extensive recordkeeping obligations for their 

employees: they must assemble and maintain personnel files containing any 

document bearing upon each individual’s employment.  These records must be 

available to employees on demand, and employers must inform employees within 

10 days of any “negative information” placed in that record.13  Employers must 

also track and keep records of employees’ hours worked each day and each week, 

along with all compensation paid, and maintain those records for at least two 

years.14   

                                                 
13  M.G.L. c. 149, § 52C. 
14  M.G.L. c. 149, § 52; c. 151, § 15. 
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Employment discrimination laws also impose affirmative obligations, and 

thus effort and cost, on employers.15  Allegations of harassment, discrimination or 

retaliation must be investigated and remedied, a process that can be time-

consuming and complex.16  Further, disabled employees may be eligible for 

reasonable accommodations for their health conditions.17  Determining whether an 

individual qualifies under these laws and then engaging in the “interactive process” 

to find an accommodation is similarly complicated.18  Accommodations must also 

be made for employees’ religious practices.19   

State law imposes complications on employee scheduling as well.  In 

Massachusetts, employees must be allowed a thirty-minute break for every six 

hours worked in a day.20  Companies must provide their employees at least one day 

off every seven, and if an employee works on a Sunday, the company must 

                                                 
15  E.g., 42 U.S.C. § 2000e (Title VII); 29 U.S.C. § 621 (Age Discrimination in 
Employment Act); 42 U.S.C. § 12101 (Americans with Disabilities Act); M.G.L. c. 
151B (Massachusetts Fair Employment Act); M.G.L. c. 149, §§ 24A-24J (state law 
against age discrimination); M.G.L. c. 149, § 52A (state law prohibiting 
discrimination against military reservists); M.G.L. c. 149, § 105A (state equal pay 
law). 
16  See College-Town, Div. of Interco v. MCAD, 400 Mass. 156, 167-68 (1987) 
(employer may be liable for inadequate investigation or response to allegations of 
discrimination or harassment). 
17  42 U.S.C. § 12112(b)(5); M.G.L. c. 151B, § 4(16). 
18  See Russell v. Cooley Dickinson Hosp., Inc., 437 Mass. 443, 457 (2002). 
19  See MBTA v. MCAD, 450 Mass. 327, 341 (2008). 
20  M.G.L. c. 149, § 100. 
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designate one day off within the next six.21  Also, because employees who work 

more than forty hours in a week must be paid a time-and-a-half premium, 

employers have a strong incentive to schedule employees less than forty hours to 

avoid this additional expense.22   

Employees are also eligible for a range of leaves of absence under State23 

and Federal law.24  These laws are complex to administer and oversee: companies 

need to determine whether an employee is eligible for leave, track how leave is 

being taken, find replacements for employees on leave, and so on.   

Moreover, while not directly mandated by statute, most if not all mid-sized 

employers adopt common personnel management practices, including regular 

employee performance reviews, discipline and conduct policies, attendance 

policies, and policies regarding hiring and termination.  These practices and 

policies are usually codified and compiled in an employee handbook, which must 

be reviewed periodically for ongoing compliance with ever-evolving laws.  Appx. 

at A 118-28, 131-34.   

                                                 
21  M.G.L. c. 149, §§ 47-51. 
22  M.G.L. c. 151, § 1A; see Overnight Motor Transp. Co. v. Missel, 316 U.S. 572, 
578 (1942) (overtime laws intended to discourage employers from scheduling 
workweeks of more than forty hours). 
23  M.G.L. c. 149, § 105D (Maternity Leave Act: 8 weeks off for women to give 
birth or adopt a child); M.G.L. c. 149, § 52D (Small Necessities Leave Act: 24 
hours off to care for one’s children or elderly relatives); M.G.L. c. 149, § 178 (time 
off for voting). 
24  29 U.S.C. § 2601 et seq. (Family and Medical Leave Act: 12 weeks of leave for 
certain family or medical-related issues) 
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These employment statutes, standards and requirements do not apply to 

independent contractors.  Because Xpressman currently has only six full-time 

employees, it does not have a human resource employee; any personnel issues are 

handled by its Office Manager.  Appx. at A 061.  Due to the complexity of 

complying with these myriad employment laws, and managing such a workforce, 

transportation companies with 50-100 employees typically have one full-time-

equivalent human resource employee supporting the organization.  Appx. at A 116-

17.  The average cost to maintain a human resource function and employ someone 

to oversee it is $100,000 per year.  Id.   

3. Compensation, Fringe Benefits and Taxes 

While independent contractor-couriers at Xpressman are paid by the route, 

employee-drivers are paid an hourly rate.25  Employees must also be paid at least a 

minimum wage (currently $8.00 per hour in Massachusetts)26 and time-and-a-half 

for all hours worked over forty in a week.27  Furthermore, industry standard is that 

drivers are paid for mileage driven.  Appx. at A 077.  Paying hourly rates and 

mileage would increase the amount Xpressman disburses to couriers by 39 percent: 

$11,767 more per week, or $611,884 more per year.  Id.   

                                                 
25  M.G.L. c. 151, § 1A. 
26  M.G.L. c. 151, § 1. 
27  M.G.L. c. 151, § 1A. 
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Likewise, industry standard is for companies to provide the vehicles that its 

employees drive, whereas independent contractor-couriers use their own cars.  

Appx. at A 077, 081.  These company-owned vehicles are stored on company 

premises.  Id.  While independent contractor-couriers using their own car start the 

day at their first pick-up and end it with their last delivery, employee-drivers must 

start and end their workday at the company’s worksite, adding what is known as 

“stem miles” to the route.  Appx. at A 077.  For Xpressman, these additional stem 

miles to and from Xpressman’s main facility would increase hours worked – and 

hours paid – by 15 percent.  Id.   

Both per industry standard and Massachusetts law, employee-drivers also 

receive health insurance benefits.28  Appx. at A 075, 111-12.  On average, health 

insurance costs transportation employers $6,592 per employee.29  Appx. at A 112.  

By engaging 58 employee-drivers, Xpressman would incur $382,336 in additional 

health insurance costs.  Id.  Xpressman’s employees also receive 401(k) benefits 

including a [] percent match.30  Appx. at Sealed A 193.  Collectively, Xpressman 

paid couriers $X,XXX,XXX in 2011, which would result in up to $XX,XXX in 

additional 401(k) contributions annually.  Appx. at Sealed A 195.   

                                                 
28  M.G.L. c. 149, § 188. 
29  Employers are obligated to offer the same insurance coverage to all full-time 
employees.  M.G.L. c. 176B, § 3B.    
30  All employees must be offered retirement benefits at the same terms.  I.R.C. § 
410(b)(1). 
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Employers must also pay payroll taxes for each employee: 6.2 percent of 

employee earnings to Social Security (up to $110,000); 1.45 percent of employee 

earning to Medicare; and at least 2.58 percent for Massachusetts unemployment 

insurance (up to $14,000).  Appx. at A 113.  With a payroll of $X,XXX,XXX and 

58 drivers, social security taxes for Xpressman would equal $XXX,XXX; 

Medicare, $XX,XXX; and unemployment, $XX,XXX.  Appx. at Sealed A 195.  

Employers must also provide employees with workers’ compensation insurance, 

which averages $520 per person in the transportation industry, or $30,160 annually 

to cover 58 employees.  Appx. at A 088.   

Even the method of payment for employees is strictly regulated.  Employees 

must be paid at least biweekly, and must be given detailed pay stubs.31  State law 

further limits the deductions that may be taken from an employee’s paycheck.32  

4. Routes Offered by Xpressman 

There would be significant changes to Xpressman’s routes, if it were 

required to use employees rather than independent contractors.  As noted, unlike 

independent contractors who drive their own cars, employee-drivers use company-

owned vehicles stored on the company’s property, necessitating that drivers start 

and end their workday at the worksite.  Appx. at A 077, 081.  For Xpressman, 

                                                 
31  M.G.L. c. 149, § 148. 
32  M.G.L. c. 149, §§ 148, 150A. 
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these additional “stem miles” to and from Xpressman’s main facility in Randolph 

would increase the distance driven by 28 percent.   Appx. at A 077.   

Independent contractors can also drive for multiple delivery companies, and 

therefore are able to accept short-distance routes on behalf of several different 

companies.  Appx. at A 078.  A significant proportion of Xpressman’s routes take 

less than four hours to complete, with some as short as two hours.  Id.  Forty 

percent of the routes for one of Xpressman’s customers take less than four hours to 

drive.  Id.  On the other hand, employee-drivers work for just one company.  Id.  

Because they rely on one source of hourly wages, industry standard is that 

employee-drivers are given shifts of at least four hours.  Id.  With employee-

drivers, then, Xpressman would have to go through the exercise of reworking its 

routes to provide employees with routes of at least four hours, or else it would be 

forced to abandon short-distance routes altogether.  Appx. at A 078-079.   

Employees also must be given a thirty-minute uninterrupted meal break 

every six hours of work.33  Xpressman has a number of routes that need more than 

six hours of continuous driving.  Appx. at A 062.  With employees, Xpressman 

would either have to cease offering these routes, or else split them up between 

multiple drivers.  Id.   

                                                 
33  M.G.L. c. 149, § 100. 
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5. On-Demand Services 

Time that an employee spends on-call must be paid, at the employee’s 

hourly rate, if the employee is not “effectively free to use his or her time for his or 

her own purposes.”34  If an employee is scheduled to work for more than three 

hours, but is sent home before the end of his scheduled shift, the employee is due 

at least three hours’ pay.35  Independent contractors do not have such requirements.  

For Xpressman to provide on-demand services with employees, it would need to 

pay for time spent on-call (even if these employees were not actually making 

deliveries), and pay no less than three hours’ wages if called in to work (regardless 

of how long they actually worked); payments it does not currently make.  Appx. at 

A 062.  These scheduling issues and cost increases, together with the many 

additional costs listed supra, mean that Xpressman would be unable to provide an 

on-demand service to its clients profitably, and would cease offering it altogether.  

Id.   

IV. SUMMARY OF THE ARGUMENT 

The District Court ignored substantial uncontroverted record evidence 

demonstrating that enforcement of Section 148B against the MDA’s members 

would inevitably and adversely affect the prices, routes and services these motor 

carriers offer customers for the transportation of property.  Likewise, the District 

                                                 
34  455 C.M.R. 2.03(2); see 29 C.F.R. 785.17 (same). 
35  455 C.M.R. § 2.03(1). 
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Court misconstrued the broad scope, and reach, that both the Supreme Court and 

this Court have given to FAAAA preemption.  These errors warrant reversal. 

Congress enacted the FAAAA to preclude States from enforcing any 

regulation that relates to a motor carrier’s prices, routes or services for transporting 

property.  The phrase “relates to” is exceedingly expansive, encompassing any 

State regulation that has a connection with, or reference to, a motor carrier’s prices, 

routes, or services for deliveries.  Even laws that at first blush have only slight and 

indirect effects on prices, routes or services for transporting property, such as a 

requirement that motor carriers affix placards to their trucks, or check recipients’ 

identification, have been held preempted.   

Unlike every other State, Massachusetts (through Section 148B) mandates 

that individuals work wholly “outside the usual course of the business” of the 

company to be independent contractors.  As a matter of law, couriers necessarily 

operate within “the usual course of the business” of a same-day delivery company; 

therefore these delivery companies cannot utilize independent contractors in 

Massachusetts, but instead must classify these individuals as employees.  This 

classification in turn triggers a range of laws that systematically regulate the 

employment relationship and profoundly affect the prices, routes and services a 

same-day delivery company offers in Massachusetts.   
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The MDA demonstrated below without contradiction that compliance with 

the laws triggered by Section 148B would force one of its members, Xpressman, to 

modify its delivery routes and abandon an entire class of services: on-demand 

deliveries.  The MDA likewise proved without contradiction that hiring couriers as 

employees would massively increase Xpressman’s costs, leaving it with no choice 

but to increase its delivery prices.  The District Court did not dispute these factual 

bases, but instead found against preemption from a misreading of FAAAA 

precedent.  

The FAAAA also preempts Section 148B because of the logical effect that 

State law has on the same-day delivery industry.  Faced with a functionally 

identical regulation, the Ninth Circuit held that a ban on the use of independent 

contractors will inevitably affect the prices, routes and services motor carriers offer 

for transporting property.  Further, Section 148B interferes with interstate 

transportation and commerce by creating a barrier to entry for any out-of-state 

carrier who uses independent contractors, which in turn precludes national and 

regional carriers from conducting business in a standard, efficient way.  Section 

148B trammels Congress’ purpose in allowing motor carriers to freely operate their 

businesses according to market forces without service-determining State 

regulation, and therefore is preempted by the FAAAA. 
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V. ARGUMENT 

A. Standard of Review 

Federal preemption is a question of statutory construction warranting de 

novo review.  Bower v. EgyptAir Airlines Co., 731 F.3d 85, 92 (1st Cir. 2013).  

Likewise, a District Court’s grant of summary judgment is reviewed de novo.  

United Parcel Serv., Inc. v. Flores-Galarza, 318 F.3d 323, 330 (1st Cir. 2003).  

Where, as here, the appellee did not contest the appellant’s summary judgment 

record below, the Court of Appeals must accept the facts proffered by the appellant 

as true.  Id.   

B. The FAAAA Broadly Preempts a Wide Range of State Laws 

“In every preemption case, ‘the purpose of Congress is the ultimate 

touchstone.’”  NHMTA, 448 F.3d at 74 (quoting Medtronic, Inc. v. Lohr, 518 U.S. 

470, 485 (1996)).  In enacting the FAAAA, Congress’ purpose was to preempt 

comprehensively any State regulation relating to motor carriers’ transportation of 

property, “in the public interest” and “to facilitate interstate commerce.”  H.R. 

Conf. Rep. 103-677 (1994), at 87.   

Congress eliminated most Federal regulations on motor carriers with the 

Motor Carrier Act of 1980, 94 Stat. 793.  Federal deregulation proved a resounding 

success, reducing shipping rates 25 percent and saving the economy between $38 

and $56 billion per year.  Thomas Gale Moore, Trucking Deregulation, THE 
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CONCISE ENCYCLOPEDIA OF ECONOMICS (1993), http://www.econlib.org/ 

library/Enc1/TruckingDeregulation.html.  Nonetheless, eliminating Federal 

regulations alone proved insufficient, because the vast majority of States still 

regulated motor carriers within their borders.  The national transportation system is 

so intricately interconnected that even “regulation of intrastate transportation of 

property by the States has imposed an unreasonable burden on interstate 

commerce; impeded the free flow of trade, traffic, and transportation of interstate 

commerce; and placed an unreasonable cost on the American consumers.”  Pub. L. 

No. 103-305, § 601(a), 108 Stat. 1569, 1605 (1994) (emphasis supplied).  These 

unreasonable State-imposed burdens caused “significant inefficiencies, increased 

costs, reduction of competition, inhibition of innovation and technology and 

curtails the expansion of markets,” with a price tag to the public of “$5-12 billion” 

per year.  H.R. Conf. Rep. 103-677, at 87.  

Given the substantial negative effects of intrastate regulation on the national 

economy, Congress chose to preempt the entire field through the FAAAA, now 

codified at 49 U.S.C. § 14501(c).  In this, Congress aimed to allow “transportation 

companies to freely compete more efficiently and provide quality service to their 

customers,” so that motor carrier “[s]ervice options will be dictated by the 

marketplace; and not by an artificial regulatory structure.”  H.R. Conf. Rep. 103-

677, at 87.  The FAAAA thus holds that a State “may not enact or enforce a law … 
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related to a price, route or service of any motor carrier … with respect to the 

transportation of property.”   49 U.S.C. § 14501(c)(1).   

In using the phrase “related to,” Congress consciously duplicated the 

language of the Airline Deregulation Act of 1978 (“ADA”), 49 U.S.C. § 41713(a), 

to give the FAAAA the same “broad preemption interpretation adopted by the 

United States Supreme Court in Morales v. TransWorld Airlines, Inc. [504 U.S. 

374 (1992)].”36  H.R. Conf. Rep. 103-677, at 82-83; see NHMTA, 448 F.3d at 78 

(“The Act's drafters chose to express the preemptive scope of the FAAAA in words 

that they understood to be exceedingly broad”).  Following Congress’ clear 

direction regarding the breadth of this law, the Supreme Court has interpreted the 

FAAAA to preempt any State law that has a connection with or reference to a 

motor carrier’s prices, routes, or services.  Dan’s City Used Cars, Inc. v. Pelkey, 

133 S. Ct. 1769, 1778 (2013) (citing Rowe, 552 U.S. at 370 and Morales, 504 U.S. 

at 384).  Preemption occurs “even if a state law’s effect on rates, routes or services 

is only indirect,” provided that the effect is more than “tenuous, remote, or 

peripheral.”  Rowe, 552 U.S. at 370-71; accord Dan’s City, 133 S. Ct. at 1778.   

To be sure, the FAAAA’s preemptive reach is not unlimited.  As the 

Supreme Court recently held in Dan’s City, the State law must be “‘related to’ the 

                                                 
36 “Courts have construed the two statutes [the ADA and the FAAAA] in pari 
materia and have cited precedents concerning either act interchangeably.”  DiFiore 
v. Am. Airlines, Inc., 646 F.3d 81, 86 n.4 (1st Cir. 2011).   
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[price, route or] service of a motor carrier ‘with respect to the transportation of 

property.’”  133 S. Ct. at 1778 (quoting 49 U.S.C. § 14501(c)(1)).  That said, 

Dan’s City “in no way retreated from existing precedent but, rather, reiterated and 

cited with approval a representative sampling of [the Supreme Court’s] earlier 

decisions.”  Brown v. United Airlines, Inc., 720 F.3d 60, 71 (1st Cir. 2013) (citing 

Morales and Rowe).  “Related to” still means “having a connection with or 

reference to … whether directly or indirectly.”  Dan’s City, 133 S. Ct. at 1778 

(quoting Rowe, 552 U.S. at 370).   

Parsing the FAAAA in light of Morales, Rowe and Dan’s City, the FAAAA 

preempts State laws that “relate to,” that is, have a connection with or reference to, 

directly or indirectly, a motor carrier’s “price … with respect to transporting 

property,” “route … with respect to transporting property,” or “service … with 

respect to transporting property.”  Am. Trucking Ass’ns v. City of Los Angeles, 133 

S. Ct. 2096, 2102 (2013). 

Given Congress’ explicit intent to give the FAAAA a “broad preemption 

interpretation,” courts have found that an equally broad range of State laws relate 

to motor carriers’ prices, routes or services with respect to the transportation of 

property.  For instance, the seemingly-trivial requirements that a motor carrier affix 

a placard on its truck and find off-street parking were deemed sufficiently to 

“relate to a motor carrier’s price, route or service with respect to transporting 
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property” to be preempted.  Am. Trucking Ass’ns, 133 S. Ct. at 2102.  Similarly, a 

State law directed at shippers (not motor carriers) requiring that carriers merely 

check a recipient’s identification likewise was found preempted.  Rowe, 552 U.S. 

at 368.  Even common-law claims for fraud and misrepresentation fall within the 

FAAAA’s scope.  See Data Mfg., Inc. v. United Parcel Serv., Inc., 557 F.3d 849, 

852-53 (8th Cir. 2009).  And as discussed more fully infra, and close on point here, 

the Ninth Circuit held that a ban on the use of independent contractors could not 

survive FAAAA preemption.   Am. Trucking Ass’ns, Inc. v. City of Los Angeles, 

559 F.3d 1046, 1056 (9th Cir. 2009) (“ATA I”); Am. Trucking Ass’ns v. City of Los 

Angeles, 660 F.3d 384, 407-08 (9th Cir. 2011) (“ATA II”).37   

C. Massachusetts Forbids the Use of Independent Contractors by 
Motor Carriers 

The State law at issue here, M.G.L. c. 149, § 148B(a)(2), effectively 

prohibits motor carriers from engaging their couriers as independent contractors. 

This forecloses the same-day delivery service industry’s most common business 

                                                 
37  The American Trucking Associations’ FAAAA litigation against the City of Los 
Angeles followed a convoluted path.  In relevant part:  the ATA appealed a denial 
of a preliminary injunction (ATA I, 559 F.3d 1046); the district court entered that 
injunction on remand (Am. Trucking Ass’ns, Inc. v. City of Los Angeles, 2009 U.S. 
Dist. LEXIS 40656 (C.D. Cal. April 28, 2009)); the district court held a trial on the 
merits (Am. Trucking Ass’ns, Inc. v. City of Los Angeles, 2010 U.S. Dist. LEXIS 
88134 (C.D. Cal. Aug. 26, 2010)); the ruling from that trial was appealed again to 
the Ninth Circuit (ATA II, 660 F.3d 384); and the case was ultimately appealed to 
the Supreme Court (Am. Trucking Ass’ns, 133 S. Ct. 2096). 
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model and interferes with delivery companies’ prices, routes and services for 

transporting property.   

From 1990 to 2004, Massachusetts defined “independent contractor” using a 

three-pronged, conjunctive test.  To be an independent contractor, one needed to: 

(A) “be free from control and direction” in how one performed services for the 

principal; (B) perform services “either outside the usual course of the business for 

which the service is performed or  . . . outside of all places of business of the 

enterprise;” and (C) be “customarily engaged in an independently established 

occupation, profession or business.”  Agostinho v. ICLB, Inc., 2010 Mass. App. 

Div. 96, 2010 Mass. App. Div. LEXIS 25, *5-8 (2010) (discussing the evolution of 

Section 148B)).  These elements are often called the A, B and C prongs 

respectively. 

In 2004, the Commonwealth made “a minor, yet significant, change in G.L. 

c. 149, § 148B, whereby the Legislature made it easier for some individuals to be 

deemed employees.”  Agostinho, 2010 Mass. App. Div. LEXIS 25, at *7-8.  This 

revision struck the “performed outside of all places of business of the enterprise” 

language from the B prong, Section 148B(a)(2), leaving only the “outside the usual 

course of the business” clause.  St. 2004, c. 193, § 26; see MDA I, 671 F.3d at 36 

n.1.  The Attorney General interprets this clause stringently: one must “perform[] 

services that are part of an independent, separate, and distinct business from that of 
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the employer” to be an independent contractor.  ADVISORY FROM THE ATTORNEY 

GENERAL’S FAIR LABOR DIVISION ON M.G.L. c. 149, s. 148B, 2008/1, at 3.   

Under this interpretation, couriers are necessarily acting in the usual course 

of a same-day delivery business: without couriers “providing physical delivery … 

[the carrier’s] business would not exist.”  Oliveira v. Advanced Delivery Sys., Inc., 

27 Mass. L. Rep. 402, 2010 Mass. Super. LEXIS 242, *16-17 (Mass. Super. Ct. 

2010).  Since the test is conjunctive, Section 148B operates as a ban on the use of 

independent contractors by motor carriers (such as the MDA’s members).  Even if 

a courier is completely free from the control of the company and operates his own 

independent enterprise, he is still acting in “the usual course of the [delivery 

company’s] business.”  There is simply no way for a delivery company to comply 

with Section 148B(a)(2) with respect to its couriers. 

If the B prong were struck from Section 148B, a courier could be deemed an 

independent contractor.  For instance, in Commissioner of the Division of 

Unemployment Assistance v. Town Taxi of Cape Cod, drivers were found to be 

independent contractors under the unemployment statute (which still uses the 

phrase “outside of all places of business of the enterprise” in its independent 

contractor test).  68 Mass. App. Ct. 426, 430-31 (2007).  Not only were the drivers 

free from the defendant’s control and able to operate independent businesses, they 

also met the B prong because “[t]he service performed by the drivers occurred 
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outside the business premises of Town Taxi.”  Id.  The opposite result would have 

obtained under Section 148B: despite compliance with the other two prongs, the 

drivers would be considered working in the usual course of the company’s 

business, and therefore employees.   

The B prong thus requires delivery companies to engage their couriers as 

employees.  This mandate is unique; Section 148B “is unlike any other statute in 

the country, as it is the only statute that requires independent contractors to 

perform services outside an entity’s ‘usual course of business.’”  Sanchez v. 

Lasership, Inc., 937 F. Supp. 2d 730, 741 (E.D. Va. 2013); see Appx. at A 167 

(decision below noting “the singular manner in which the Massachusetts 

legislature has chosen to define ‘employees’”). 

Classifying a worker as an employee rather than an independent contractor 

triggers a staggering array of State and Federal employment laws, and thus the 

litany of costs and management challenges identified supra.  Section 148B directly 

“governs whether an individual is deemed an employee for purposes of various 

wage and employment laws, chapters 62B, 149, 151 and 152 of the Massachusetts 

General Laws.”  MDA I, 671 F.3d at 36-37.  Respectively, these chapters are the 

Massachusetts income tax law, the Labor and Industries law (which contains 379 

sections reaching most aspects of the employment relationship), the Minimum Fair 

Wages law (minimum wages and overtime), and the Workers’ Compensation law.  
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Id. at 36 n.2.  Employees are also entitled to unemployment benefits; fringe 

benefits such as health insurance; the protections of anti-discrimination laws; and 

leaves of absence.38 

1. A Company Cannot Treat Its Workers Both As Employees and 
Independent Contractors 

The Attorney General argued before the District Court that a motor carrier 

could comply with Section 148B by classifying drivers as employees for State-law 

purposes while simultaneously treating these workers as independent contractors 

under Federal law.  The District Court appropriately paid this no heed.  An 

employer cannot mix-and-match the classification of its workers, legally or 

practically.   

While independent contractor tests vary in their details, the “right to control” 

concept is found in every one.  In essence, controlling the manner and means with 

which an individual performs his work implies an employer-employee relationship.  

See, e.g., Nationwide Mut. Ins. Co. v. Darden, 503 U.S. 318, 323 (1992).  As a 

matter of law, complying with the myriad State-law regulations triggered by 

Section 148B – setting daily and weekly schedules, paying hourly wages and 

overtime, maintaining personnel records, deducting payroll taxes and providing 

insurance benefits, to name a few – signify and effect a “right to control” and thus 

                                                 
38 See, e.g., M.G.L. c. 151A (unemployment); c. 149, § 188 (health insurance); c. 
151B (anti-discrimination); c. 149, § 105D (maternity leave of absence). 
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employment status.  See Alexander v. Rush N. Shore Med. Ctr., 101 F.3d 487, 492 

(7th Cir. 1996) (scheduling a worker’s time denotes right to control); Eisenberg v. 

Advance Relocation & Storage, Inc., 237 F.3d 111, 119 (2d Cir. 2000) (payment 

based on time worked shows right to control); Baystate Alternative Staffing, Inc. v. 

Herman, 163 F.3d 668, 675 (1st Cir. 1998) (scheduling time, paying hourly wages 

and keeping personnel records creates employee status); Twin Rivers Farm, Inc. v. 

Comm’r, T.C. Memo. 2012-184 (2012) (provision of workers’ compensation 

insurance and fringe benefits shows employee status). 

Even if it were somehow lawful to have hybrid employees/independent-

contractors, no rational business would choose to do so, because it would create an 

administrative nightmare.  There are dozens of State and Federal employment laws 

and regulations.  It is unrealistic to expect a business to invest the time and 

resources, and accept the uncertainty, associated with constantly reassessing its 

workers’ employee status for each of these laws.  Such reassessment would prove 

daunting for a sophisticated company; for a small employer that does not even 

have a human resource or legal department (like a typical MDA member), it would 

be impossible.  This approach “would create havoc for employers and commerce” 

and cause “unnecessary complexity in bookkeeping, payroll, etc.”  Scovil v. FedEx 

Ground Package Sys., Inc., 2012 U.S. Dist. LEXIS 113558, *13-14 (D. Me. 
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Aug. 13, 2012).  For all purposes, Section 148B bans the use of independent 

contractors by motor carriers in Massachusetts. 

D. Section 148B Would Force Xpressman to Change Its Prices, 
Routes and Services for Deliveries 

The MDA presented two challenges to Section 148B: that the FAAAA 

preempts it because of the State law’s impermissible effect on the prices, routes 

and services for transporting property of one MDA member, Xpressman; and that 

the FAAAA preempts Section 148B from its logical effect on the same-day 

delivery industry as a whole.  This Court may find preemption under either theory. 

As to the former approach, an association may establish preemption under 

the FAAAA by showing that a State law relates to transportation prices, routes or 

services for any single motor carrier.  NHMTA, 448 F.3d at 72-73.  Here, the MDA 

presented evidence below – undisputed by the Attorney General – regarding 

Section 148B’s deleterious effect on Xpressman’s prices, routes and services for 

deliveries.  This evidence definitively shows the FAAAA preempts Section 148B. 

1. Section 148B Would Force Xpressman to Alter Its Routes and 
Services 

The MDA engaged an expert in transportation logistics, Satish Jindel, who 

testified (without objection or rebuttal) that utilizing employees instead of 

independent contractors would alter the routes Xpressman offers its customers.  

Appx. at 077-81.  Because employees use company-owned vehicles, they start and 
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end at the company’s facilities, adding “stem miles” to the route.  Appx. at A 077, 

081.  These stem miles would increase the length of Xpressman’s delivery routes 

by 28 percent.  Id.  Likewise, the industry standard is for employees to drive four 

or more hours per shift.  Appx. at A 078.  A large fraction of Xpressman’s routes 

take less than four hours; Xpressman would have to combine or eliminate these 

routes if it used employee-drivers.  Appx. at A 078-79.  Massachusetts law also 

obligates employers to provide employees with a thirty-minute uninterrupted meal 

break after six or more hours of work, meaning Xpressman would need to 

eliminate all routes that require more than six hours of consecutive driving.  Appx. 

at A 062.  Section 148B thus “impact[s] the types and lengths of routes that are 

feasible” for Xpressman, “bind[ing] motor carriers to a smaller set of possible 

routes.”  Dilts v. Penske Logistics LLC, 819 F. Supp. 2d 1109, 1118-19 (S.D. Cal. 

2011).  Because Section 148B forces Xpressman to alter its routes for transporting 

property, it is, without more, preempted by the FAAAA.  See id.; Esquivel v. Vistar 

Corp., 19 Wage & Hour Cas. 2d 1531, 1535-36, 2012 U.S. Dist. LEXIS 26686 

(C.D. Cal. Feb. 8, 2012) (same); Sanchez, 937 F. Supp. 2d at 746-47 (“Section 

148B requires Lasership to alter its routes, thereby relating to and binding 

Lasership to particular routes”) (internal punctuation omitted). 

Section 148B would also preclude Xpressman from offering on-demand 

delivery services.  To provide these short-notice, unpredictable and time-sensitive 
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services, a same-day delivery company needs a flexible workforce – one that does 

not need to be compensated while idly waiting for a job, or paid a minimum 

number of hours regardless of the amount of work (as required by Massachusetts 

law).  Appx. at A 062.  Simply put, with employees, Xpressman would not be able 

to offer on-demand services profitably, and would cease offering them altogether.  

Id.  Xpressman would not be alone in this: at least one other Massachusetts 

delivery company compelled to change its business model by Section 148B also 

had to abandon offering on-demand services.  See Sanchez, 937 F. Supp. 2d at 745 

(“due to the lack of flexibility of using employee drivers, [Massachusetts delivery 

company] Derby is forced to avoid certain services such as on-demand work”).  

For law firms, medical providers and other customers that depend on rapid courier 

deliveries, Section 148B means fewer service options, less competition, higher 

prices and lower quality, all contrary to the FAAAA’s dictates.  See id. (Section 

148B preempted because it would force motor carriers to discontinue on-demand 

services); cf. Rowe, 552 U.S. at 372 (finding preemption because State law “will 

require carriers to offer a system of services that the market does not now 

provide”). 

With respect to on-demand services, Section 148B has the further effect of 

“inhibiti[ing ] innovation and technology and curtail[ing] the expansion of 

markets,” contrary to Congress’ intent.  H.R. Conf. Rep. 103-677, at 87.  Many 
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leading national retailers, including Amazon, Google, eBay and Walmart, are 

beginning to offer same-day delivery for online orders.  Marcus Wohlsen, Tech 

Giants Want to Win Same-Day Delivery – Even if It Never Makes Money, WIRED, 

July 22, 2013, http://www.wired.com/business/2013/07/ebay-now-same-day-

delivery.  These retailers rely on third-party delivery companies (like Xpressman) 

to make these on-demand deliveries.  Id.  Yet Section 148B would substantially 

diminish the availability of on-demand services, increasing prices and undermining 

a cutting-edge retail model before it could even get off the ground.   

Because Section 148B “limit[s] when, where and how” deliveries may be 

made by Xpressman, that statute is preempted by the FAAAA.  Cf. Dan’s City, 133 

S. Ct. at 1779. 

a. The District Court Did Not Address Section 148B’s Effect 
on Xpressman’s Routes and Services, But Instead 
Misapplied the FAAAA 

The District Court offers no explanation why a State law that would 

indisputably compel a motor carrier to change its routes and cease offering a 

particular type of delivery service passes muster under the FAAAA.39  The District 

Court’s failure even to acknowledge uncontroverted record evidence on these 

dispositive points, alone, constitutes reversible error.   

                                                 
39  The District Court states that Section 148B’s “effect on Xpressman’s labor costs 
is immaterial,” Appx. at A 167, but nowhere addresses how that State law would 
directly affect Xpressman’s routes and services. 

Case: 13-2307     Document: 00116641861     Page: 44      Date Filed: 01/29/2014      Entry ID: 5797300



 

34 
 

The District Court does not deny that Section 148B would seriously alter 

Xpressman’s routes and services, but instead rejects preemption here because that 

statute itself does not “relate[] directly to the transportation of property.”  Appx. at 

A 162.  The District Court’s theory is that the FAAAA preemption test has two 

distinct elements: a State law “must both (1) relate to prices, routes or services of a 

motor carrier; and (2) relate to the transportation of property.”  Appx. at A 159. 

This analysis substantially misconstrues the FAAAA and its caselaw.  The 

phrase “with respect to the transportation of property” does not create an element 

itself, but rather modifies the terms “price,” “route” and “service.”  49 U.S.C. § 

14501(c)(1); see Dan’s City, 133 S. Ct. at 1778.  This is illustrated in the Supreme 

Court’s most recent FAAAA decision, American Trucking Associations, 133 S. Ct. 

at 2102.  The regulations at issue in that case were slight and indirect: only that a 

driver place a placard on his truck and find off-street parking.  Id. at 2100.  It is 

plain that neither regulation itself related to “the transportation of property.”  

However, the regulations did “relate to a motor carrier’s price, route or service 

with respect to transporting property,” and therefore fell within the FAAAA’s 

ambit.  133 S. Ct. at 2102 (emphasis supplied); see also Ortega v. J. B. Hunt 

Transp., Inc., 2013 U.S. Dist. LEXIS 160582, at *24-25 (C.D. Cal. Oct. 2, 2013) 

(“the Supreme Court did not indicate claims must explicitly relate to the 

transportation of property”).   
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Congress included the phrase “with respect to the transportation of property”  

in the FAAAA to ensure that only State regulations that “constrain participation in 

interstate commerce” are preempted.  Dan’s City, 133 S. Ct. at 1780.  Said 

differently, the FAAAA does not protect motor carriers’ prices or services “in any 

capacity,” when the motor carrier is engaging in activities other than transporting 

property.  Cf. Dan’s City, 133 S. Ct. at 1778-79.  In Dan’s City, for example, the 

plaintiff sued after the motor carrier disposed of his car, which the motor carrier 

had previously towed and been storing at its lot for months.  Id. at 1176-77.  

Because the car had stopped moving long ago, it was no longer in “transportation.”  

Further, the disposition of the car had nothing to do with the price of transporting 

property, the routes for transporting property, or the services for transporting 

property.  Thus, the FAAAA did not apply in that case.  Id. at 1778.  Similarly, 

Dan’s City held that zoning ordinances “fall[] outside the preemptive sweep of § 

14501(c)(1),” since they do not relate to the prices, routes or services for the 

movement of property.  Id. at 1780. 

This case presents a stark contrast.  The statute at issue here does far more 

than merely dictate how Xpressman may sell goods outside the stream of 

transportation (as with the State law in Dan’s City), or direct where Xpressman can 

site its business (as would a zoning law).  Section 148B inescapably forces 

Xpressman to modify the routes that it offers customers for transporting property, 
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combining some routes, shortening others, or else eliminating routes altogether.  

Section 148B also inescapably forces Xpressman to cease providing its on-demand 

services, time-sensitive services it offers to customers for transporting property.40  

Section 148B “hamper[s] the operations of [the MDA’s members]” and is therefore 

“the kind of burdensome state economic regulation Congress sought to preempt.”  

Dan’s City, 133 S. Ct. at 1780. 

2. Section 148B Would Drastically Increase Xpressman’s Costs and 
Thus Its Prices 

The MDA also proved without factual contradiction that complying with 

Section 148B would cause Xpressman to incur enormous additional costs, 

including $252,000 per year for recruiting, screening and interviewing employees 

(Appx. at A 059); $100,000 per year to staff a human resource function to manage 

a much larger workforce and comply with employment laws (Appx. at A 117); 

$611,884 more in compensation for paying hourly wages and mileage (Appx. at 

A 076-77); $382,336 in additional health insurance costs, $XX,XXX in retirement 

benefits (Appx. at A 061, 111-12; Appx. at Sealed A 193), and $XXX,XXX in 

                                                 
40  Even if the district court’s interpretation was correct, it is difficult to see how 
Section 148B does not “relate to,” that is, “have a connection with or reference to” 
the transportation of property.  Section 148B constrains the routes that Xpressman 
can offer, and forecloses on-demand services altogether, and thus “limit[s] when, 
where or how [Xpressman] may operate[].”  Dan’s City, 133 S. Ct. at 1779; see 
Burnham v. Ruan Transp., 2013 U.S. Dist. LEXIS 118892, at *18 (C.D. Cal. Aug. 
16, 2013) (State employment law claims against motor carrier “clearly relate to 
transportation of property because Plaintiffs are truck drivers who transport 
products”). 
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payroll taxes and workers’ compensation benefits (Appx. at A 061, 088, 113).  All 

told, converting independent contractor-couriers to employees would nearly double 

Xpressman’s labor costs, $X,XXX,XXX to $X,XXX,XXX annually.  Appx. at 

Sealed A 195.  This increase is several times greater than Xpressman’s annual 

profit.  Appx. at Sealed A 195.  Such an immense increase in costs would compel 

Xpressman to increase its delivery prices or go out of business.  Appx at A 062. 

This Court has recognized that for FAAAA preemption purposes, costs and 

prices are inextricably intertwined.  In Flores-Galarza, a State law required UPS to 

undergo a series of procedures before delivering a package, causing it to incur 

“more than $4.6 million per year in costs.”  318 F.3d at 327.  This Court held, 

“[t]erms of service determine cost.  To regulate them is to affect the price.”  Id. at 

336.  Because “[t]he costs of this scheme necessarily have a negative effect on 

UPS’s prices,” the State law fell “within the scope of the FAA Authorization Act’s 

preemption provision.”41  Id.   

This comports with economic theory.  Prices are set where the supply curve 

intersects the demand curve, and “[a]nything that changes production costs will 

shift the supply curve, and hence will result in a new equilibrium price.”  Sanchez, 

                                                 
41  Notably, $4.6 million in additional costs were a drop in the bucket compared to 
UPS’s 2002 operating expenses ($27 billion) or its net profit ($3.1 billion), yet still 
significant enough to affect its prices.  See United Parcel Service, Inc., Annual 
Report (Form 10-K), at 17 (Mar. 6, 2003), 
http://www.sec.gov/Archives/edgar/data/1090727/000095014403002770/ 
g80387e10vk.htm.   
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937 F. Supp. 2d at 748 (quoting Ben S. Bernanke & Robert H. Frank, PRINCIPLES 

OF MICROECONOMICS 57 (3d ed. 2007)).  A sharp increase to a motor carrier’s 

labor costs will therefore lead to higher prices.  See id.   

This also squares with economic reality.  Compliance with the multitude of 

laws Section 148B triggers will double Xpressman’s labor costs, “shifting its 

supply curve” upwards and thus leading to higher prices.  Appx. at Sealed A 195.  

Or, from a more common-sense perspective, if Xpressman’s costs exceed its 

annual profits (as they would with employees), it will have two undesirable 

choices: either increase its prices to cover these higher costs, or go out of business 

altogether.  Appx. at A 062.   

Faced with similar circumstances, the district court in Sanchez adopted this 

reasoning to hold that the FAAAA preempted Section 148B.  937 F. Supp. 2d at 

747-48.  The motor carrier there, Lasership, proved that compliance with Section 

148B would increase its costs for health, workers’ compensation and liability 

insurance by $689,200, several times more than Lasership’s profits.42  Id.  

Lasership also presented evidence from another motor carrier (Derby) that changed 

its independent contractors to employees.  For that carrier, “exorbitant costs 

inevitably raised Derby’s rates for services.”  Id. at 748.  Given these facts, the 

                                                 
42  The MDA established many other costs that Xpressman would incur beyond 
insurance, including costs associated with hiring, human resource management and 
compensating employees. 
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court held, “Section 148B … is preempted because it relates to Lasership’s prices 

by significantly increasing its costs and prices due to its restrictive provisions.”  Id. 

at 750.  Similarly, a district court in California was faced with a ban on the use of 

independent contractors by motor carriers in American Trucking Ass’ns v. City of 

Los Angeles, 2010 U.S. Dist. LEXIS 88134, at *56.43  At trial, the court found that 

the independent contractor ban “would increase drayage44 operational costs by 

167%” and “add an estimated $500 million to the annual operating costs of Port 

drayage.”  Id.  The court concluded that because of these increased costs, “drayage 

services prices thus would need to increase.”  Id.  Since “at least some of the 

increased costs of drayage services caused by the employee driver provision will 

impact drayage pricing,” the court found that the employee-driver requirement fell 

within the scope of the FAAAA.45  Id.   

                                                 
43  The District Court’s statement that the ATA “did not make an as-applied 
challenge to the [Port of Los Angeles’] independent contractor ban,” Appx. at A 
166, is entirely inaccurate; the ATA went to trial on this issue, and (as noted infra) 
the relevant portion of the decision was affirmed. 
44  Drayage is short-distance hauling of cargo to or from a ship at port. 
45  The district court went on to hold that the Port of Los Angeles was acting as a 
market participant rather than as a regulator, and therefore exempt from FAAAA.  
Id. at *87-89.  The Ninth Circuit agreed the independent contractor phase-out “was 
preempted by the FAAA Act as related to rates, routes and services.”  ATA II, 660 
F.3d at 407.  It vacated the market participant holding and reversed, thus entering a 
final judgment that the FAAAA preempted the independent contractor phase-out.  
Id. at 407-08.  Notably, while the Port appealed other portions of this ruling, it did 
not appeal the finding of preemption as to the independent contractor ban.  133 S. 
Ct. at 2101. 
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Sanchez and ATA are on all fours with this case.  Both found the extreme 

increase in costs attendant with converting independent contractor-couriers to 

employees will increase motor carriers’ prices for transporting property.  As in 

Sanchez and ATA, Section 148B’s ban on independent contractors affects prices 

and therefore falls within the FAAAA’s preemptive scope.  937 F. Supp. 2d at 750; 

2010 U.S. Dist. LEXIS 88134 at *56. 

a. The District Court’s Reasoning Regarding Xpressman’s 
Prices is Faulty 

The decision below does not dispute the MDA’s factual proffer, and even 

acknowledges that reclassifying independent contractor-couriers as employees will 

lead to increased costs.  See Appx. at A 165.  Rather, the District Court rhetorically 

rejects the notion that Section 148B can affect prices because it has only an 

“indirect impact on a motor carrier’s pricing decisions,” and to find preemption 

thereon “amounts to an invitation to immunize [the MDA’s members] from all 

state economic regulation.”   Appx. at A 164.  Both these assertions miss the mark. 

For the first point, it has been exhaustively established that indirect effects 

on prices for transporting property fall within the FAAAA’s scope as readily as 

direct regulation.  Dan’s City, 133 S. Ct. at 1778; Rowe, 552 U.S. at 370; DiFiore 

v. Am. Airlines, Inc., 646 F.3d 81, 87 (1st Cir. 2011).  Section 148B may not 

explicitly or directly dictate the prices that Xpressman must offer, but given the 

tremendous shift in costs that it compels, the effect on Xpressman’s prices is both 

Case: 13-2307     Document: 00116641861     Page: 51      Date Filed: 01/29/2014      Entry ID: 5797300



 

41 
 

substantial and inevitable.46  See Sanchez, 937 F. Supp. 2d at 750 (finding 

preemption due to Section 148B’s effect on costs); Am. Trucking Ass’ns, 2010 U.S. 

Dist. LEXIS 88134, at *56 (same; independent contractor ban by Port of Los 

Angeles); see also Bower, 731 F.3d at 96 (“laws regulating the operations of 

[carriers] whether at high cost or low” are preempted, as are “non-economic laws 

that nonetheless have a significant regulatory effect on [carriers]”) (internal 

punctuation omitted).   

As for the contention that a finding of preemption would “immunize” the 

MDA from “all state economic regulation” or provide it a “blank check … 

protecting it from any state regulation that increases the cost of doing business,” 

Appx. at A 164-165, the Court grossly misperceives what is sought here.  The 

MDA carefully confined this action to challenge only one subsection of the 

Independent Contractor law: the B prong, M.G.L. c. 149, § 148B(a)(2).  Granting 

the MDA the relief requested would nonetheless leave its members subject to the A 

and C prongs of Section 148B.  To engage couriers as independent contractors, 

these companies would still need to show that they do not exert control over their 

                                                 
46 The District Court did not hold that Section 148B has only a “tenuous, remote, or 
peripheral” effect on motor carriers, nor could it.  Section 148B’s effect on the 
MDA’s members is immediate, unavoidable, and undisputed, and therefore 
anything but “tenuous, remote, or peripheral.”  See Bower, 731 F.3d at 95 (noting 
the low threshold for an effect to be more than “tenuous”); see also Morales, 504 
U.S. at 390 (laws considered too tenuous for preemption were those regarding 
“gambling and prostitution” or “obscene depictions”). 
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couriers and that their couriers operate as an independent business.  Cf. M.G.L. c. 

149, § 148B(a)(1), (3).  The MDA is only asking that its members have the same 

opportunity as motor carriers elsewhere to prove that their couriers are independent 

contractors, and thus provide customers with the best prices, routes and services as 

dictated by the market.47   

Nor does the MDA argue (as the decision below suggests) that every 

possible cost imposed by a State regulation, no matter how slight, will lead to 

increased prices and thus preemption.  Cf. Appx. at A 164-165.  The dicta cited by 

the District Court on this point, from DiFiore, is distinguishable as that appeal 

presented a far different factual scenario: there, plaintiffs proposed nominal 

changes to the company’s business – enlarging the print on a sign, modifying a 

website or installing cash registers – all of which would have imposed negligible 

costs on the defendant.  646 F.3d at 88.  By contrast, the changes Section 148B 

                                                 
47 The District Court leans heavily on Schwann v. FedEx Ground Package Sys., 
2013 U.S. Dist. LEXIS 93509 (D. Mass. July 3, 2013) and Martins v. 3PD, Inc., 
2013 U.S. Dist. LEXIS 45753 (D. Mass. Mar. 28, 2013).  Appx. at 164-65.  In both 
cases, the defendants argued for wholesale preemption of all of Section 148B.  See 
Schwann, 2013 U.S. Dist. LEXIS 93509, at *7-8; Martins, 2013 U.S. Dist. LEXIS 
45753, at *31-32.  On the other hand, the MDA seeks to invalidate a fraction of 
Section 148B only.  The concerns expressed in those decisions thus do not apply to 
this case. 
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foists upon delivery companies are extreme, with equally extreme increases in 

costs and therefore prices.48   

The District Court offers no foundation for its slippery-slope concerns; 

nothing from the MDA even hints at such designs, nor are there any examples of 

other motor carriers seeking an exemption from “all state economic regulation” 

through the FAAAA.  The District Court assails a straw man.  The MDA asks only 

that this Court follow Flores-Galarza and reach a straightforward and common-

sense conclusion:  where a State law imposes drastically increased costs on a motor 

carrier – costs that far exceed the carrier’s profits – delivery prices are necessarily 

implicated, bringing that State law within the FAAAA’s preemptive sweep.  See 

Flores-Galarza, 318 F.3d at 336; Sanchez, 937 F. Supp. 2d at 749-50 (collecting 

district court cases in accord). 

The District Court also surmises that Section 148B’s increased costs will not 

affect motor carriers’ prices, because “[MDA] members will absorb those costs in 

other ways,” such as “trim[ming] administrative staff,” “reduc[ing] overhead 

                                                 
48 The District Court cites to Schwann and Martins on this point as well.  Appx. at 
A 164-65.  These cases are inapposite because neither presented any factual 
evidence of the effect that Section 148B would have on their costs or business; 
rather, the motor carriers relied on facial challenges to the State law.  See Schwann, 
2013 U.S. Dist. LEXIS 93509, at *7-8; Martins, 2013 U.S. Dist. LEXIS 45753, at 
*31-32.  Martins is further distinguishable in that the company there discussed 
Section 148B’s effect on the prices couriers charged the company, not the prices 
the company charged to its customers for deliveries.  2013 U.S. Dist. LEXIS 
45753, at *32-35. 
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costs,” or “alter[ing] the means” by which they pay employees.  Appx. at A 165.  

These suggestions are contrary to the FAAAA’s command “that states cannot 

inflict their own public policies or regulations on a carrier’s operations.”  Data 

Mfg., 557 F.3d at 852.  Furthermore, these “cost-cutting” proposals are nothing 

more than the District Court’s own ipse dixit, and are both contrary to the record 

evidence and divorced from reality.  For “trimming administrative staff” or 

“reducing overhead costs,” the MDA established that Section 148B has the 

opposite effect.  Using employees would force Xpressman to hire additional 

administrative staff, and would increase human resource overhead costs by 

$100,000 and hiring costs by $252,000.  The cryptic proposal that Xpressman 

“alter the means by which employees are paid” is simply illegal: the manner, 

means and amounts that employees must be paid are all strictly regulated, 

regulations that ironically do not apply to independent contractors.  See M.G.L. c. 

149, § 148; c. 151, § 1A.  In any case, it is inconceivable that Xpressman could 

wring $1.6 million in savings from a business currently run with just six full-time 

employees.   

Faced with a marked increase in its labor costs from complying with Section 

148B, Xpressman would have no choice but to increase its prices offered to 

customers for deliveries.  Section 148B therefore relates to a motor carrier’s prices 

for transporting property, making it FAAAA-preempted. 
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E. The FAAAA Also Preempts Section 148B On Its Face 

FAAAA preemption may also be found from “the logical effect that a 

particular scheme has on the delivery of services or the setting of rates … [without] 

the presentation of empirical evidence.”  NHMTA, 448 F.3d at 82 n.14.  The logical 

effect of Section 148B’s ban on independent contractors is to disrupt the same-day 

delivery industry’s very business model.  This disruption will alter the prices, 

routes and services these carriers offer their customers for making deliveries, 

rendering Section 148B preempted on its face. 

In rejecting the MDA’s facial challenge to Section 148B, the District Court 

repeatedly states that the MDA “has failed to demonstrate that [Section 148B] has 

‘no valid application.’” Appx. at A 165; see Appx. at A 166, 167 (quoting 

McGuire v. Reilly, 386 F.3d 45, 57 (1st Cir. 2004)).  The District Court’s use of 

this standard is odd; neither party advanced it below, nor has the MDA found any 

other FAAAA case requiring a party to show that the challenged State law has “no 

valid application.”49  FAAAA jurisprudence is clear: a party need only show that a 

State law has connection with, or reference to, a motor carrier’s prices, routes, or 

services with respect to the transportation of property, regardless of how many 

“valid applications” the law may have.  See Rowe, 552 U.S. at 370. 

                                                 
49  The case the district court cites, McGuire, involved a First Amendment 
challenge to a Massachusetts abortion-protest statute – a far cry from the FAAAA 
and its express preemption provisions.  Cf. 386 F.3d at 57. 
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Applying the appropriate standard, the Ninth Circuit held the FAAAA per se 

preempted a comparable ban on independent contractors in ATA I.  In 2009, the 

Port of Los Angeles ordered that no entity could provide drayage services unless it 

agreed to a wide-ranging “Concession Agreement,” which required, among other 

things, that motor carriers phase out the use of independent contractors in favor of 

employees.  559 F.3d at 1049-50.  The American Trucking Associations moved to 

preliminarily enjoin the Concession Agreement as contrary to the FAAAA.  Id.  

Based solely on the limited preliminary injunction record, the Ninth Circuit 

reasoned that the independent contractor phase-out would require a “vast increase 

in capital requirements for the purchase of equipment and personnel expenditures 

needed to turn independent contractors into employees,” an effect that “would 

likely be fatal” to smaller motor carriers.50  Id. at 1058.  It also found that under the 

Concession Agreement, “[n]either motor carriers nor their customers (the 

enormous interstate and foreign shipping industry) would be able to select those 

with whom they would choose to contract;” rather, “desires for alleged efficiency, 

not the marketplace, would decide those questions.”  Id. at 1056.  The court 

recognized that this was “a rather blatant attempt to decide who can use whom for 

drayage services, and is a palpable interference with prices and services,” and 

                                                 
50  The Court of Appeals likewise noted that “the phasing out of thousands of 
independent contractors (many or most of them small businessmen who own their 
own trucks) … denigrate[s] small businesses and insist[s] that individuals should 
work for large employers or not at all.”  Id. at 1055-56. 
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therefore “the independent contractor phase-out provision is one highly likely to be 

shown to be preempted.”  Id. (emphasis supplied); see Am. Trucking Ass’ns, Inc. v. 

City of Los Angeles, 2009 U.S. Dist. LEXIS 40656, at *27-29 (on remand, 

preliminarily enjoining independent contractor phase-out as FAAAA preempted).51 

For the MDA’s members, Section 148B has the same result as the 

Concession Agreement.  Section 148B forces MDA members to incur a “vast 

increase in capital requirements …. to turn independent contractors into 

employees.” This would be equally “fatal” to the MDA membership, most of 

whom are small family-run businesses (like Xpressman) and do not have access to 

such capital.  As with the Concession Agreement’s phase-out provision, Section 

148B decides “who can use whom for [delivery] services” – employees, not 

independent contractors – and thus “is a palpable interference with prices and 

services.”  See id.  Section 148B “thereby produces the very effect that the federal 

law sought to avoid, namely, a State’s direct substitution of its own governmental 

commands for competitive market forces” in determining how motor carriers 

provide services in Massachusetts.  Rowe, 552 U.S. at 372.  The FAAAA thus 

preempts Section 148B on its face.  See ATA I, 559 F.3d at 1056; see also Central 

Transp., Inc. v. Public Serv. Comm’n, 223 Mich. App. 288, 309 (1997) (FAAAA 

                                                 
51  This is the same litigation discussed supra, which eventually wound its way to 
trial, back to the Ninth Circuit (ATA II, 660 F.3d 384), and to the Supreme Court 
(Am. Trucking Ass’ns, 133 S. Ct. 2096). 
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preempted statute requiring motor carriers to use employees on its face, as it 

impermissibly “affects routes and services and most probably affects prices”). 

The District Court distinguishes ATA because the Concession Agreement 

“pertained only to employees of trucking companies moving property,” while 

Section 148B is general in its application.  Appx. at A 161-162.  The notion that 

general statutes can elude preemption where direct statutes cannot was rejected 

decades ago as “creating an utterly irrational loophole,” as “there is little reason 

why state impairment of the federal [preemption] scheme should be deemed 

acceptable so long as it is effected by the particularized application of a general 

statute.”  Morales, 504 U.S. at 386; see DiFiore 646 F.3d at 87 (finding a 

“generally applicable” employment law to be preempted).  Whether a State 

chooses to ban independent contractors just for motor carriers or for all businesses 

is immaterial; the focus is always on the effect the law has on carriers and the 

prices, routes and services they offer customers for transporting property.  Section 

148B’s effect is to impermissibly alter the prices, routes and services motor 

carriers offer for transporting property, and therefore is preempted.   

1. Section 148B Burdens Out-of-State Companies As Well 

The FAAAA also preempts Section 148B because of the turmoil it would 

wreak on the broader interstate transportation system.  Congress intended the 

FAAAA to allow “national and regional carriers [] to conduct a standard way of 
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doing business,” H.R. Conf. Rep. 103-667, at 87, sweeping away a “patchwork of 

state service-determining laws, rules, and regulations.”  Rowe, 552 U.S. at 373; see 

Taylor v. Alabama, 275 Fed. Appx. 836, 840 (11th Cir. 2008) (“The [FAAAA] 

replaced the then-existing patchwork of intrastate trucking laws with a uniform 

federal standard”).  Massachusetts’ ban on independent contractors – unique 

throughout the country – is contrary to this intention.  A national motor carrier that 

uses independent contractors to make deliveries everywhere else would have to 

operate with a separate business model in Massachusetts, creating inefficiencies in 

how deliveries are made; or else abandon the Massachusetts market entirely, 

inhibiting competition, increasing delivery prices and reducing quality.   

Section 148B is further preempted because it “constitute[s] a barrier to entry 

for many interstate motor carriers who relied upon independent contractors for 

drivers.”  Central Transp., 223 Mich. App. at 308; see H.R. Conf. Rep. 103-667, at 

86 (FAAAA intended to eliminate “entry controls at the state level”).  An out-of-

state company with independent contractor-couriers simply cannot operate in 

Massachusetts lawfully.  Indeed, that out-of-state company could not even send a 

shipment through Massachusetts, unless it either incurred the time and costs to off-

load the cargo to a second employee-driver at the border, or else routed the 

delivery around the Commonwealth, adding hundreds of miles to the trip.  The 

FAAAA was meant “to leave such decisions, where federally unregulated, to the 
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competitive marketplace.”  Rowe, 552 U.S. at 373; see Sanchez, 937 F. Supp. 2d at 

751 (Section 148B’s effect “is to create a barrier of entry for interstate carriers and 

place an undue burden on market competition”). 

The District Court contends that “the singular manner in which 

Massachusetts has chosen to define ‘employees’” is an example of “states as 

laboratories,” and that “a state is free to enact laws that conflict with another state’s 

laws as long as it does not work to unstitch any federal regulation.”  Appx. at 

A 167-168.  This completely misses the point of the FAAAA.  Congress’ purpose 

in enacting the FAAAA was unmistakable: the motor carrier industry is a field 

where States cannot experiment or enact conflicting laws.  Section 148B 

“unstitches” this deregulatory purpose, and therefore is preempted.  See Rowe, 552 

U.S. at 373. 

Finally, Massachusetts’ “intrastate” regulation of motor carriers through 

Section 148B does not even end at the Commonwealth’s borders.  In Taylor v. 

Eastern Connection Operating, Inc., the SJC recently held that Section 148B’s ban 

on independent contractors applied to a group of couriers who lived and worked in 

New York and had never set foot in Massachusetts.  465 Mass. 191, 192 (2013); 

see also Dow v. Casale, 83 Mass. App. Ct. 751, 757 (2013) (Massachusetts wage 

laws applied to plaintiff who worked in Florida).  Needless to say, Massachusetts 
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courts dictating to motor carriers in other States the terms under which they may 

engage their couriers constrains interstate commerce. 

In enacting the FAAAA, Congress preempted State regulation to foster “the 

free flow of trade, traffic and transportation of interstate commerce.”  108 Stat. at 

1605, § 601(a)(1)(B).  Because it is unique in categorically barring the use of 

independent contractors by motor carriers, Section 148B is a significant 

impediment to the free flow of interstate commerce, and therefore runs afoul of the 

FAAAA. 

VI. CONCLUSION 

Section 148B impermissibly alters the prices, route and services motor 

carriers offer their customers for the transportation of property, and therefore is 

preempted by the FAAAA.  This Court should reverse the decision below and 

order that judgment be entered for the MDA. 
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