213.243.4199 Fax

44" Floor
777 South Figueroa Street
Los Angeles, CA 90017-5844

May 22, 2008

Via Federal Express

Honorable Ronald M. George, Chief Justice
Supreme Court of California

350 McAllister Street

San Francisco, CA 94102

Re:  Buell-Wilson v. Ford Motor Co.,
Supreme Court of California Case No. S163102

Dear Chief Justice George and Associate Justices :

The Chamber of Commerce of the United States of America (hereinafter
Chamber) respectfully submits this amicus curiae letter pursuant to rule 8.500,
subdivision (g) of the California Rules of Court in support of petitioner Ford
Motor Co.’s petition for review filed April 28, 2008.

I. Interest of the Amicus Curiae

The Chamber is the world’s largest business federation, representing an
underlying membership of more than three million businesses, state and local
chambers of commerce, and professional organizations of every size, in every
sector of business, and in every region of the country. Chamber members operate
in every sector of the economy and transact business throughout the United States,
as well as in a large number of countries around the world.

The Chamber has thousands of members in California and thousands more
conduct substantial business in the State. For that reason, the Chamber and its
members have a significant interest in the administration of civil justice in the
California courts. The Chamber routinely advocates the interests of the national
business community in courts across the nation by filing amicus curiae briefs in
cases involving issues of vital concerns. In fulfilling that role, the Chamber has
appeared many times before the California appellate courts.
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Business such as those the Chamber represents are frequently subjected to
punitive damages claims, which carry with them an enormous potential for abuse,
as the U.S. Supreme Court has repeatedly emphasized. (State Farm Mut. Auto Ins.
v. Campbell (2003) 538 U.S. 408, 417 [“Punitive damages pose an acute danger of
arbitrary deprivation of property.”], citation omitted.) Among other things, a
State’s “punitive damages system may deprive a defendant of ‘fair notice’”’; “it
may threaten ‘arbitrary punishments,’ i.e., punishments that reflect not an
‘application of law’ but a ‘decision maker’s caprice’”; and “it may impose one
State’s (or one jury’s) ‘policy choice,’ say as to the conditions under which (or
even whether) certain products can be sold, upon ‘neighboring States’ with
different public choices.” (Philip Morris USA v. Williams (2007) 127 S.Ct. 1057,
1062, citations omitted.) For that reason, over the past 19 years, the Chamber has
filed a brief in every punitive damages case before the U.S. Supreme Court. The
Chamber also filed a brief in the Court of Appeal in this matter.

Ford’s petition presents three issues relating to punitive damages, each of
which presents an important question of statewide concern. We focus this letter,
however, on the first issue presented: the procedural protection that state courts
must provide in light of the U.S. Supreme Court’s holding in Williams that due
process forbids the imposition of punitive damages for harm caused nonparties
and the remedy required when a court fails to provide such protection.

II.  The Court Should Grant Ford’s Petition And Address The
Scope Of The Due Process Protection Provided by Williams

A. The Court Of Appeal’s Forfeiture Ruling Erodes
The Due Process Protections Afforded By Williams

Williams forbids a jury from imposing punitive damages to punish a
defendant for harm caused to nonparties. (Court of Appeal’s Opinion (“Opinion”)
atp. 70.) At the same time, Williams acknowledged that “conduct that risks harm
to many is likely more reprehensible than conduct that risks harm to only a few”
and that “a jury consequently may take this fact into account in determining [the]
reprehensibility” of the conduct that injured the plaintiff, (Williams, 127 S.Ct. at
p. 1065.) The Supreme Court placed on state courts the burden to ensure that
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Juries are not confused as to the purposes for which they may consider harm to
nonparties and do not “seek(] to punish the defendant for having caused injury to
others.” (I/bid.) Specifically, the Court held that “state courts cannot authorize
procedures that create an unreasonable and unnecessary risk of any such confusion
occurring.” (/bid.) “[WThere the risk of that misunderstanding is a significant one
-- because, for instance, of the sort of evidence that was introduced at trial or the
kinds of argument the plaintiff made to the jury -- a court, upon request, must
protect against that risk.” (/bid.)

Iy Ford did all that it needed to do to invoke the due process protection
ultimately afforded by Williams. Three years before Williams was decided, Ford
requested that the trial court instruct the Jury that, “[i]n determining the
appropriate amount of punitive damages, if any, in this case, you may consider
only the harm to the plaintiffs. . . . [1]f you decide to award any punitive damages,
your award must be limited to redressing the injuries incurred only by the
plaintiffs in this lawsuit.” (Opinion at p. 71.) The Court of Appeal held that this
requested instruction was insufficient -- and that Ford forfeited jts due process
rights under Williams -- because the instruction would have told the jury that it
“may consider only the harm to the plaintiffs” in awarding punitive damages and
did not mention that the jury could consider the extent to which Ford’s conduct
presented a risk of harm to the public in assessing the reprehensibility of Ford’s
conduct. (Opinion at p. 78.)

This forfeiture ruling threatens to erode the very due process protections
that the Supreme Court set forth in Williams. Contrary to the Court of Appeal’s
decision, the due process right recognized in Williams is not simply the right to
have the jury properly instructed as to the elements of a claim or defense.
Williams instead established a broader right that prohibits state courts from
adopting “procedures that create an unreasonable and unnecessary risk” that the
Jury will impose punishment for harm to nonparties and requires courts to provide
“some form of protection” against the risk of unconstitutional punishment. (127
S.Ct. at p. 1065.)

Because a defendant’s due process rights under Williams are not limited to
jury instructions or evidentiary rulings, a defendant does not “forfeit” its rights by
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requesting an instruction that is “incomplete or erroneous” (Opinion at p. 78) or by
objecting “belated[ly]” to opposing counsel’s argument (id. at pp. 85-86). Rather,
a defendant’s rights under Williams are fully preserved as long as the defendant
requests from the trial court protection against the risk of such jury confusion --
which is precisely what Ford did here. Once a request is made, the trial court is
obligated to take some action to protect against the risk of unconstitutional
punishment. (Williams, 127 S.Ct. at p. 1065.) “Although the States have some
flexibility to determine what kind of procedures they will implement, federal
constitutional law obligates them to provide some Sform of protection in
appropriate cases.” (/bid., italics in original.)

Furthermore, even if Ford’s proposed instruction were “incomplete or
erroneous,” the trial court had a duty to instruct the jury because the right not to be
punished for harm to others arises out of the “fundamental due process concerns”
about the “risks of arbitrariness, uncertainty, and lack of notice.” (Williams, 127
S.Ct. at p. 1063.) It is well established that a trial court has a duty to instruct the
jury on such “controlling legal principles,” regardless of the instructions proposed
by the parties. (See Orient Handel v. United States Fid. & Guar. Co. (1987) 192
Cal.App.3d 684, 698; Agarwal v. Johnson (1979) 25 Cal.3d 932, 951.) The duty
to instruct on controlling legal principles encompasses the duty to instruct on the
proper measure of damages (Blake v. Thompson Petroleum Repair Co. (1985) 170
Cal.App.3d 823, 834; Pepper v. Underwood (1975) 48 Cal.App.3d 698, 708-09),
and applies “even though faulty or inadequate instructions were submitted by the
parties.” (Lysick v. Walcom (1968) 258 Cal.App.2d 136, 157-58.)

The Court of Appeal’s narrow view of Williams departs from a line of
decisions by state and federal courts in California, all of which have reversed
punitive damages verdicts because the trial court failed to provide protection
against the risk of punishment for harm to nonparties upon request. (See Bullock
v. Philip Morris USA, Inc. (2008) 159 Cal.App.4th 655, 693; Holdgrafer v.
Unocal Corp. (2008) 160 Cal.App.4th 907, 933; Merrick v. Paul Revere Life Ins.
Co. (9th Cir. 2007) 500 F.3d 1007, 1016; White v. Ford Motor Co. (9th Cir. 2007)
500 F.3d 963, 972-73.)
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2, The Court of Appeal also misconstrued Williams and misapplied
California law in holding that a defendant forfeits its rights by failing to include in
any proposed instruction a statement that the Jjury may consider harm to nonparties
in assessing the reprehensibility of the defendant’s conduct. (Opinion at p. 78.)
Nothing in Williams requires the defendant to request such an instruction as a
condition precedent to exercising its due process rights. Rather, Williams makes
clear that the defendant need only request protection from punishment for harm to
nonparties. (127 S.Ct. at p. 1065; see also Bullock, 159 Cal.App.4th at p. 693
[“The fact that [the defendant’s] proposed instruction . . . did not include the
qualification that evidence of harm caused to others could be considered to
determine the reprehensibility of the conduct that harmed Bullock did not render
the instruction incomplete or misleading.”]; Report from Advisory Committee on
Civil Jury Instruction to Members of the Judicial Council at pp. 2-3 [“Williams
requires that the jury be instructed on when harm to others cannot be considered,
but not necessarily on when it can.”].) '

Nor is there any state-law requirement that the defendant include the
plaintiff’s reprehensibility theory in any proposed instruction. Although it is
generally the case that “California law provides that incorrect or misleading jury
instructions may be rejected by the courts” (Opinion at p. 78), it is well established
that a party need not propose Jury instructions on its opponent’s theory of the case.
(See, e.g., Valentine v. Kaiser Foundation Hosps. (1961) 194 Cal.App.2d 282, 290
[defendant under “no duty to propose instructions upon the plaintiff’s theory of the
case”], overruled on other grounds, (1962) 57 Cal.2d 834.)'

See also Hensley v. Harris (1957) 151 Cal. App.2d 821, 825 [“Each party has
a duty to propose instructions in the law applicable to his own theory of the case.
He has no duty to propose instructions which relate only to the opposing theories
of his adversary.”]; Agarwal v. Johnson (1979) 25 Cal.3d 932, 951 [“In a civil
case, each of the parties must propose complete and comprehensive instructions in
accordance with his theory of the litigation.”].); Starrh & Starrh Cotton Growers
v. Aera Energy LLC (2007) 153 Cal. App.4th 583, 601, fn.1 [“It is the parties’
responsibility to request instructions that address each theory of their case.”].
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Accordingly, it is the plaintiff’s obligation to request an instruction on
reprehensibility if he or she wishes the jury to consider harm to nonparties for that
purpose. (Bullock, 159 Cal.App.4th at p. 693 [concluding that including
reprehensibility instruction was not necessary because “[e]ach party in a civil case
has a duty to propose instructions that accurately state the law supporting its own
theory of the case, and need not qualify its proposed instructions for the benefit of
an opposing party.”].) The Court of Appeal’s holding that Ford was required to
request an instruction on reprehensibility to preserve its due process rights is
contrary to every California decision on this issue. (See Bullock, 159 Cal.App.4th
at p. 693; Holdgrafer, 160 Cal.App.4th at p. 933; see also White, 500 F.3d at pp.
972-73; Merrick, 500 F.3d at pp. 1017-18.)

3. Finally, the Court of Appeal’s decision places far too high a burden
on the exercise of a litigant’s federal constitutional rights. As this Court’s cases
establish, important rights, such as the constitutional due process rights at issue
here, are not so readily lost. Although a party may forfeit its constitutional ri ghts
in certain circumstances by failing to comply with a state procedural rules, this
Court’s cases make clear that “inflexible adherence to [procedural] rule[s] cannot
be tolerated.” (People v. Taylor (1982) 31 Cal.3d 488, 496; see also Henry v.
Mississippi (1965) 379 U.S. 443, 447 [failure to comply with state procedure can
result in forfeiture of constitutional right only if application of procedure is
reasonable under the circumstances].)

The Court of Appeal’s requirement that a litigant perfectly predict -- three
years before a new principle of law is announced by the Supreme Court” -- the
e€xact contours of a future Supreme Court decision is precisely the type of
“inflexible adherence” to procedural rules that cannot be invoked to deny a party
its constitutional rights. “As Justice Holmes warned us years ago, ‘[w]hatever

The Supreme Court expressly noted that Williams was the first case in which
it had held that the Constitution forbids the imposition of punishment for nonparty
harm. (127 S.Ct. at p. 1065 [“We did not previously hold explicitly that a jury
may not punish for the harm caused others. But we do so hold now.”].)
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springs the State may set for those who are endeavoring to assert rights that the
State confers, the assertion of federal rights, when plainly and reasonably made, is
not to be defeated under the name of local practice.”” (Osborne v. Ohio (1990)
495 U.S. 103, 125, quoting Davis v. Wechsler (1923) 263 U.S. 22, 24.)

B. The Violation Of A Defendant’s Procedural Due Process Rights
Requires A New Trial And Cannot Be Cured Merely By
Reducing A Punitive Damages Award

The Court of Appeal also departed from established law in its alternative
holding that it had remedied any error in the trial court’s failure to instruct the jury
on harm to nonparties by reducing the size of the punitive damages award, rather
than ordering a new trial. (Opinion at pp. 101-02.) Where, as here, the jury was
not properly instructed, the error cannot be cured by reducing the amount of
damages. (See, e.g., Schelbauer v. Butler Manufacturing Co. (1984) 35 Cal.3d
442, 454 [remittitur is “uniformly confined to cases in which an excessive damage
award was the only error in the jury’s verdict.”].) A new trial is required. (E.g.,
Bullock, 159 Cal.App.4th at pp. 695-96.)

The only circumstance in which courts may remedy instructional error by
reducing the size of an award is where it is possible to identify the amount of
damages attributable to the error and to deduct it from the award. (See Salstrom v.
Orleans Bar Gold Min. Co. (1908) 153 Cal. 551, 559; Conger v. White (1945) 69
Cal.App.2d 28, 42-43.) Here, however, there was no way for the Court of Appeal
to unscramble the egg and figure out what amount of punitive damages, if any, the
jury would have awarded if it had been properly instructed. The Court of
Appeal’s conclusion that its reduction of the punitive damages award eliminated
any prejudice to Ford (Opinion at p. 101) was constitutionally impermissible
conjecture.

The Court of Appeal’s substitution of its judgment for that of a properly
instructed jury denies Ford its right to a Jury trial on the issue of punitive damages
because every “jury has the discretion not to award punitive damages.” (Chavez v.
Keat (1995) 34 Cal.App.4th 1406, 1415.) In fact, every court to consider the issue
has agreed that an instructional error relating to harm to nonparties cannot be
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cured through a remittitur. (See Bullock, 159 Cal.App.4th at pp. 695-96 [“[W]e
cannot determine how the instructional error that we have found affected the
amount of the punitive damages award and we cannot substitute our own
assessment of the appropriate amount of punitive damages for that of a jury (or a
judge on a new trial motion). We therefore conclude that a remittitur by this court
would be inappropriate.”]; Holdgrafer, 160 Cal.App.4th at p. 934; Merrick, 500
F.3d at pp. 1017-18; White, 500 F.3d at pp. 972-73.)

For these reasons, the Chamber respectfully requests that this Court grant
review to settle these important issues of federal constitutional and California law.

Respectfully submitted,

“nldC- ek [0

Ronald C. Redcay

Counsel for amicus curiae

The Chamber of Commerce of the
United States of America

Robert A. McCarter, Of Counsel
Arnold & Porter LLP

555 Twelfth Street, N.W.
Washington, D.C. 20004

(202) 942-5376

Robin S. Conrad, Of Counsel

Amar D. Sarwal, Of Counsel

National Chamber Litigation Center, Inc.
1615 H Street, N.W.

Washington, D.C. 20062

(202) 463-5337
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PROOF OF SERVICE

STATE OF CALIFORNIA )
) sS
COUNTY OF LOS ANGELES )

[ am employed in the District of Columbia, am over the age of 18, and not a party to the
within action. My business address is 555 Twelfth Street, N.W., Washington, D.C. 20004.

On May 22, 2008, I served the foregoing document described as: Amicus Letter

on the parties below:

Theodore J. Boutrous, Jr. - Theodore B. Olson

William E. Thomson Gibson, Dunn & Crutcher LLP

Gibson, Dunn & Crutcher LLP ' 1050 Connecticut Avenue, N.W,

333 South Grand Avenue Washington, D.C. 20036-5306

Los Angeles, California 90071-3197

Dennis A. Schoville Jerome B. Falk

Schoville & Arnell, LLP Howard Rice Nemerovski Canady Falk &

1230 Columbia Street, Suite 800 Rabkin

San Diego, California 92101 Three Embarcadero Center, 7th Floor
San Francisco, California 94111-4065

California Court of Appeal The Honorable Kevin A. Enright

Fourth Appellate District San Diego Superior Court

750 B Street, Suite 500 220 West Broadway

San Diego, California 92101 San Diego, California 92101

by placing true copies thereof enclosed in sealed envelopes addressed as stated above.

X
O by placing [_] the original and [_] a true copy thereof enclosed in sealed envelope(s)
addressed as follows: Type Address Here or DELETE

= BY MAIL I placed such envelope with postage thereon prepaid in the United States Mail
at 555 Twelfth Street, N.W., Washington, D.C. Executed on May 22, 2008 at Washington,
DE.

I BY PERSONAL SERVICE I caused such envelope to be delivered by hand to the office
of the addressee. Executed on at Los Angeles, California.

] BY FACSIMILE The above-referenced document (together with all exhibits and
attachments thereto) was transmitted via facsimile transmission to the addressee(s) as
indicated on the attached mailing list on the date thereof. The transmission was reported as
completed and without error. Executed on at Los Angeles, California.

] BY FEDERAL EXPRESS I am readily familiar with Arnold & Porter LLP’s business
practices of collecting and processing items for pickup and next business day delivery by
Federal Express. Under said practices, items to be delivered the next business day are either
picked up by Federal Express or deposited in a box or other facility regularly maintained by
Federal Express in the ordinary course of business on that same day with the cost thereof
billed to Arnold & Porter LLP’s account. I placed such sealed envelope for delivery by
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Federal Express to the offices of the addressee(s) as indicated on the attached mailing list on
the date hereof following ordinary business practices. Executed on at Los Angeles,
California. '

X STATE I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

N FEDERAL I declare that I am employed in the office of a member of the bar of this court
at whose direction the service was made.
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Type or Print Name Signatur




