Case: 09-1237  Document: 1252008  Filed: 06/25/2010 Page: 1

ORAL ARGUMENT NOT YET SCHEDULED

No. 09-1237
IN THE

Anited States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

CHAMBER OF COMMERCE OF THE UNITED STATES OF AMERIC¢t al.,

Petitioners,

U.S. ENVIRONMENTAL PROTECTION AGENCY et al.,

Respondents.

On Petition for Review of an Order of the U.S. Eaomimental Protection Agency

PETITIONERS’ OPENING BRIEF

Robin S. Conrad
Amar D. Sarwal
NATIONAL CHAMBER

LITIGATION CENTER, INC.

1615 H Street, N.W.
Washington, D.C. 20063
(202) 463-5337

Andrew D. Koblenz
Douglas I. Greenhaus
NATIONAL AUTOMOBILE
DEALERS ASSOCIATION
8400 Westpark Drive
McLean, Virginia 22102
(703) 821-7000

Of Counsel

Page-Proof Brief
June 25, 2010

Matthew G. Paulson

Brian J. Faulkner

BAKER BOTTS L.L.P.

98 San Jacinto Blvd.

1500 San Jacinto Center

Austin, Texas 78701

(512) 322-2500
matthew.paulson@bakerbotts.com

Alexandra M. Walsh

Adam J. White

BAKER BOTTS L.L.P.

1299 Pennsylvania Ave., N.W.
Washington, D.C. 20004
(202) 639-7700

Counsel for Petitioners Chamber of
Commerce of the United States and
National Automobile Dealers
Association



Case: 09-1237  Document: 1252008  Filed: 06/25/2010 Page: 2

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CAS ES

A. Parties and Amici

Petitioners: The Chamber of Commerce of the United States of
America and National Automobile Dealers Association

Respondents United States Environmental Protection Agenay és
Administrator, Lisa P. Jackson (collectively, “EP&f the “agency”).

Intervenors The State of California; South Coast Air Quality
Management District; The States of New York, AriapiConnecticut, Delaware,
lllinois, lowa, Maine, Maryland, Minnesota, New dey, New Mexico, Oregon,
Rhode Island, Vermont, and Washington, the Commaittveof Massachusetts,
the State of Florida Department of Environmentalot&stion, and the
Commonwealth of Pennsylvania Department of Enviremtal Protection; and
Environmental Defense Fund, Natural Resources Bef@wouncil, the Sierra Club,
and Environment California.

Amici: Pacific Legal Foundation; William K. Reilly arf@ussell E.
Train; Charles E. Frank and Adam D. Lee; Inez Fulagnes Hansen, Mark Z.
Jacobsen, Michael Kleeman, Benjamin Santer, StepheBchneider, and James

C. Zachos; PG&E Corporation and Sempra Energy.
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B. Rulings Under Review
Petitioners seek review of EPA’s decision, pulddion July 8, 2009,
granting California’s request for a waiver of Cleam Act preemption to impose
its own greenhouse gas emission standards for n&armehicles beginning with
model year 2009See74 Fed. Reg. 32,744 (July 8, 2009). This decisidhdrew
and replaced EPA'’s prior denial of California’s wen request for the same
standards, published on March 6, 20&®e73 Fed. Reg. 12,156 (Mar. 6, 2008).
C. Related Cases
EPA’'s March 6, 2008 decision to deny Californiaaiver request

was the subject of a petition for review in thisu@an California v. EPA Nos. 08-
1178, 08-1179, 08-1180 (D.C. Cir. filed May 5, 2@8] dismissed Sept. 3, 2009).
That proceeding was held in abeyance and ultimatsipissed before a decision
on the merits following EPA’s reconsideration of iriginal decision to deny
California’s waiver request.

/s/ Matthew G. Paulson

Matthew G. Paulson

BAKER BOTTS L.L.P.

98 San Jacinto Blvd.

1500 San Jacinto Center

Austin, Texas 78701

(512) 322-2500
matthew.paulson@bakerbotts.com

Dated: June 25, 2010
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CORPORATE DISCLOSURE STATEMENTS

The Chamber of Commerce of the United States of rAoae (the
“Chamber”) is the world’s largest business federatirepresenting 300,000 direct
members and indirectly representing the interedtsmore than 3,000,000
companies and professional organizations of evieg, ;1 every industry sector,
and from every region of the country. The Chanti#s no parent company, and
no publicly held company has a 10% or greater ogmprinterest in the Chamber.

The National Automobile Dealers Association (“NADAfs an Internal
Revenue Code Section 501(c)(6) not-for-profit tradsociation that represents
franchised automobile and truck dealers who seil aed used motor vehicles and
engage in service, repair, and parts sales. NADPRAraies for the purpose of
promoting the general commercial, professionaljslagve, and other common
interests of its members. NADA does not have plplraded stock or corporate
parents, subsidiaries, or affiliates. No publittgded company has a 10% or
greater ownership interest in NADA.

/sl Matthew G. Paulson
Matthew G. Paulson
BAKER BOTTS L.L.P.
98 San Jacinto Blvd.
1500 San Jacinto Center
Austin, Texas 78701

(512) 322-2500
matthew.paulson@bakerbotts.com

Dated: June 25, 2010
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GLOSSARY

EPA’s 2008 decision to deny Califorsiagéquest to waive
Clean Air Act preemption of standards adopted by
California to limit GHG emissions for new motor vels
beginning in MY 2009. 73 Fed. Reg. 12,156 (MarR@)8)
California Air Resources Board

The Chamber of Commerce of the United Stdtdmerica
Carbon Dioxide
United States Environmental Protection Agency
Energy Policy and Conservation Act
Greenhouse Gas

Notice of Intent to Conduct a Jointdtoaking published by
EPA and the United States Department of Transpomntéor
the development of federal GHG emissions standamds
fuel economy standards for MYs 2012 to 2016. 7d.Fe
Reg. 24,007 (May 22, 2009)

Model Year

National Automobile Dealers Association

National Highway Transportation Safety Administoati
Collectively, the thirteen stated the District of Columbia

that have adopted California’'s GHG standards fotomo

vehicles pursuant to Section 177 of the Clean Air A

EPA’s 2009 decision to waive CléanAct preemption for
standards adopted by California to limit GHG enassifor

new motor vehicles beginning in MY 2009. 74 FeégR
32,744 (July 8, 2009)

Xil
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JURISDICTIONAL STATEMENT

On July 8, 2009, the United States Environmentadtdetion Agency
(“EPA” or the “agency”) published the decision undeview. 74 Fed. Reg.
32,744 (July 8, 2009). That decision constitutdeAlS final action. See id.
at 32,784. On September 8, 2009, Petitioners yirpetitioned this Court for
review pursuant to Section 307(b) of the CleanAat (42 U.S.C. § 7607(b)) and
Rule 26(a)(1)(C) of the Federal Rules of AppelRtecedure.

STATEMENT OF THE ISSUES

1. EPA unlawfully concluded that it can waive Cleaxir Act
preemption without considering whether Californieeds the particular vehicle
emissions standards under review to meet compellimgl extraordinary
conditions.

2. EPA unlawfully concluded that it can waive Cleaxir Act
preemption even if the vehicle emissions standandier review are not needed, or
even intended, to address local or regional ailupoh problems in California.

3. EPA’s alternative conclusion that California’'sregnhouse gas
(“GHG”) vehicle emissions standards are needed wetnCalifornia-specific

conditions was arbitrary and capricious.
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4. EPA unlawfully authorized California to enforais GHG vehicle
emissions standards, despite the fact that th@selatds are preempted by the
Energy Policy and Conservation Act, which EPA hasuathority to waive.

STATEMENT OF THE CASE

Section 209(a) of the Clean Air Act preempts statd local regulation of
new motor vehicle emissions, leaving that regulatissue to the federal
government’s control. Section 209(b)(1) of the Aobvides a single exception to
its preemptive effect: it authorizes EPA to wapreemption for certain emissions
standards promulgated by California. EPA’s waiaethority is not unlimited.
Section 209(b)(1) identifies three specific circtamses under which EPA must
deny a California-waiver request. Most relevanteheSection 209(b)(1)(B)
requires EPA to deny a waiver where California@nsiards are not “need[ed] to
meet compelling and extraordinary conditions.” U3.C. § 7543(b)(1)(B).

This case arises from EPA’s decision to waive ClgarAct preemption for
standards adopted by California to limit GHG enussi for new motor vehicles
for Model Years (“MYs”) 2009 to 2012. 74 Fed. R&g,744 (July 8, 2009) (the
“Waliver Decision”). EPA first considered—and dafiethat request in 2008,
finding that California’s standards could not sweviSection 209(b)(1)(B)’s
“compelling and extraordinary conditions” review3 Fed. Reg. 12,156 (Mar. 6,

2008) (the “2008 Denial”). In January 2009, Cahia asked EPA to reconsider
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its 2008 Denial. 74 Fed. Reg. at 32,747. On Falra2, 2009, EPA granted the
request for reconsideratiord., and on June 30, 2009, EPA reversed the 2008
Denial and authorized California to enforce itdestgpecific GHG standarddd.

at 32,783.

On September 8, 2009, the Chamber of Commerceedftiited States (the
“Chamber”) and the National Automobile Dealers Asation (“NADA”)
petitioned for judicial review of the Waiver Deasl Petitioners’ membership
includes businesses that California identified asost affected” by its GHG
standards. J.A. __ (CARB, Staff Report: Initiglatément of Reasons For
Proposed Rulemaking, EPA-HQ-OAR-2006-0173-001014458 (Aug. 6, 2004))
(hereinafter “CARB Staff Report”).

STATEMENT OF FACTS

l. STATUTORY AND REGULATORY FRAMEWORK
Section 209(a) of the Clean Air Act provides thaio] State or any political

subdivision thereof shall adopt or attempt to ertdoany standard relating to the
control or emission from new motor vehicles or newtor vehicle engines.”
42 U.S.C. § 7543(d). Congress’s purpose in enacting Section 209(a) twas

“occupy the regulatory role over [vehicle] emissaontrol” at the national level.

! This provision, and other statutory and regulatorgterials relevant to the
petition, are reproduced in the Statutory and Reguy Addendum (“Stat. Add.”)
attached to this brief.
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Motor Equip. Mfrs. Assn., Inc. v. EPA&27 F.2d 1095, 1109 (D.C. Cir. 1979)
(hereinafter MEMA”); see also Washington v. Gen. Motors Cp4®6 U.S. 109,
114 (1972) (citing 42 U.S.C. § 1857f-6a(a), predsoe to Section 209(a)) (noting
that Congress has “largely pre-empted the fielth wegard to ‘emissions from new
motor vehicles’).

Congress preempted state regulation of vehicle stoms to avoid “an
anarchic patchwork of federal and state regulafmggrams, a prospect which
threatened to create nightmares for [vehicle] mactufers.” MEMA, 627 F.2d at
1109. A House Report concerning the Clean Air Asstplained, “[t]he
establishment of Federal standards applicable toeomeehicle emissions is
preferable to regulation by individual States. Thigh rate of mobility of
automobiles suggests that anything short of natid@wontrol would scarcely be
adequate to cope with the motor vehicle pollutioabem.” H.R.Repr. No. 89-
899,at5 (1965),as reprinted in1965 U.S.C.C.A.N. 3608, 3612. A 1967 Senate
Report noted, “[tlhe auto industry . . . was adam@mat the nature of their
manufacturing mechanism required a single natistaddard in order to eliminate
undue economic strain on the industry.”R&p. No. 90-403, at 33 (1967).

The Department of Health, Education, and Welfangrealecessor agency to
the EPA, raised similar concerns:

[T]he problem [of vehicle emissions] is a natiomale
and needs to be dealt with on a national basideddrthe



Case: 09-1237  Document: 1252008  Filed: 06/25/2010  Page: 18

Congress acts in this field through appropriatelle&gry
legislation, the States and even the municipaliudg
increasingly, be driven to act. Considering thet that
motor vehicles are mass produced, the numerous
conflicting requirements that might thus ensue he t
absence of uniform national regulation could have a
chaotic effect.

H.R.ReP. No. 89-899, at 14.

Congress permitted a single exception to Secti®{&)®& preemptive effect:
Section 209(b)(1) authorizes EPA to waive the Agiteemption of emissions
standards promulgated by California if two specifitdings are madé. First,
California must find that its proposed “standardB e, in the aggregate, at least
as protective of public health and welfare as thi@ieable Federal standards.” 42
U.S.C. § 7543(b)(1). Second, EPA must find thatenof the three circumstances
mandating a waiver denial are present. SpeciicBIPA must consider whether:

(A) “the [protectiveness] determination of the St
arbitrary and capricious”;

(B) “[California] does not need such State stadddo
meet compelling and extraordinary conditions”;
and

(C) “such State standards and accompanying
enforcement procedures are not consistent with
[Section 202(a) of the Act].”

2 While Section 209(b)(1) is not expressly Califarspecific,id. § 7543(b)(1),
California is the only state that can satisfy éguirements for preemption-waiver.
See Motor Vehicle Mfrs. Ass’n v. N.Y. State DebErovtl. Conservationl7 F.3d
521, 525 (2d Cir. 1994).
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Id. § 7543(b)(1). If EPA finds that any of thesecumstances are present, it must
deny a preemption-waiver request. If EPA waivesepiption of a California-
proposed standard, Section 177 of the Act allowerostates to enforce the same
standard as wellSee42 U.S.C. § 7507.

EPA has stated that Section 209(b)(1)’s waiver isiom reflects Congress’s
understanding that California faces “unique [padinf problems . . . . as a result of
numerous thermal inversions that occur within gtate because of its geography
and prevailing wind patterns.” 49 Fed. Reg. 18,8®8/890 (May 3, 1984) (citing
113 Cong. Reg. 30,948, (Nov. 2, 1967)). During @tessional debate on the
Clean Air Act, these geographic and climatic fastarere cited “time and time
again” as “compelling and extraordinary factorsdttioould justify an exception to
the federal preemption provision for California-sifie emission standardsld.
EPA has previously taken the position that the “peling and extraordinary
conditions” necessary to permit a waiver under i8acR09(b)(1)(B) refer to
“geographical and climactic conditions” that arenique” to California and are
“primarily responsible for causing its air pollutigproblem.” Id.

I FACTUAL BACKGROUND

A. California Promulgates GHG Emissions Standards FoNehicles
Sold In The State

In September 2004, the California Air Resourcesr8ddCARB”) approved

state-specific standards regulating the emissiohs€GHGSs, including carbon
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dioxide (“CGO,"), from new motor vehicles. 74 Fed. Reg. at 38,7%he standards
do not mandate particular control technologieseqquire that individual vehicles
meet certain emission levels. Rather, the stasdaglire that vehicles “produced
and delivered for sale” in California meet speclinitations for GHG emissions
on a Californiafleet-wide basis SeeCaL. CobE ReGs tit. 13, § 1961.1(a)(1)(A)(i)
(2010). The standards apply to vehicles for MY®D2Qo 2016 and are
increasingly stringent each yedeed.

Though California’s standards expressly limit GH@issions, they are the
functional equivalent of fuel economy standards;albse the amount of GG
vehicle emits correlates directly to the amountfus the vehicle consumesSee
71 Fed. Reg. at 17,566, 17,659 (noting that “[flehsumption and CQemissions
from a vehicle are two ‘indissociable’ paramete(&otnote omitted)). With
respect to actual climate change issues, Califonais acknowledged that “the
reductions in climate change associated with inidial policies or the actions of
individual regions”—such as its own GHG standardg#H“‘not be identifiable,”
except through computer modeling. J.A. __ (CARBaFStatement of Reasons,

Regulations to Control Greenhouse Gases from Mdadricles, EPA-HQ-OAR-
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2006-0173-0010.116 at 376 (Aug. 4, 2005) (hereamaftCARB Final
Statement”)y.

At the time California adopted its GHG standard3Athad already received
a petition-for-rulemaking asking the agency to fatg “[GHG] emissions from
new motor vehicles . . . under Section 202(a)(1)hef Clean Air Act.” 68 Fed.
Reg. 52,922, 52,923 (Sept. 8, 2003). Though EPA'sial of the petition was
subject to litigation,Massachusetts v. ERA49 U.S. 497 (2007), the petition
eventually resulted in federal GHG vehicle emissistandards virtually identical
to those adopted by California. Those federaldsiests were under review at the
time EPA was considering California’s waiver reguasd were finalized less than
a year after the California waiver was grant&eepp. 13—14|nfra.

To date, thirteen states and the District of Coliamfcollectively, the
“Section 177 States”) have adopted California’s Géténhdards under Section 177

of the Act. See’4 Fed. Reg. at 32,754 n.59.

® California’s rule-making does not indicate whett@alifornia itself has ever
modeled the anticipated impacts of its GHG starglafPA’s rule-making noted
the results of only one computer model, offeredthiy Alliance of Automobile
Manufacturers, which indicated that, if CalifordaGHG standards were adopted
across the country, the temperature reduction byydar 2100 “would be about
one-hundredth of a degree.” J.A. __ (EPA Hearimgn3cript, EPA-HQ-OAR-
2009-0173-0421 at 71:8-17).
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B. EPA Denies California’s Preemption-Waiver Request

In December 2005, California requested that EPA/evéederal preemption
of its GHG standards. After considering writtemmeoents and holding two public
hearings, EPA determined that it was compelled ¢aydthe waiver because
California did not “need” its proposed GHG standatd “meet compelling and
extraordinary conditions” in California, as requirby Section 209(b)(1)(B) See
73 Fed. Reg. at 12,168.

In reaching this conclusion, EPA asked first “wlegththe emissions of
California motor vehicles, as well as Californiédsal climate and topography, are
the fundamental causal factors for the air pollutiproblem of elevated
concentrations of greenhouse gaselsl” at 12,162. It concluded that the answer
was “no,” observing, for example, that “[GHG] enmiss of motor vehicles in
California do not affect California’s air pollutioproblem in any way different
from emissions from vehicles and other pollutiomrses all around the world.”
Id. at 12,160.

EPA next considered whether “the effect in Califarof this global air
pollution problem amounts to compelling and extdamary conditions.” Id. at
12,162. It considered each of the ways in whichf@aia contended that elevated
GHGs affected the state, and examined projectiontefnperatures, precipitation,

and sea level rise in California as compared toniduw®on as a whole See id at
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12,165-68. Based on that analysis, EPA concluded that the dtspaf climate
change in California were not “sufficiently differ® from those elsewhere in the
country to qualify as “compelling and extraordinagnditions.” Id. at 12,168.

The 2008 Denial acknowledged that in prior waivecigsions EPA had
declined to consider whether California “needed® #ipecific standards proposed
by the state to “meet compelling and extraordinemypditions.” Id. at 12,159.
Instead, EPA had asked only whether California hadontinuing need for its
program “as a whole” to address California-specdanditions contributing to
local and regional air pollution in that state;s, preemption for the particular
standard under review was waivedd. According to EPA, the agency had
concluded that, where California promulgated stahglaimed at addressing its
state-specific conditions, it was appropriate toefm a standard-by-standard
review and waive preemption as long as those dondit—and California’s need
for a state-specific emissions program—remainedqme See idat 12,160

However, EPA explained, California’'s GHG standapissented a much
different case: here, for the first time, Califarhad adopted standards that related
to a national environmental phenomenon, one thas wat attributable to
“conditions” in California. See id Given that fact, EPA determined that it was
appropriate to evaluate California’'s GHG standaptdsa stand-alone basis to

determine if they independently satisfied the “ceftipg and extraordinary

10
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conditions” criterion. Id. at 12,161-62. Because EPA determined that the
standards could not meet that test, it denied tieex.

California, several other states, and several enmental groups petitioned
this Court for judicial review of the 2008 Denigbee California v. EPANos. 08-
1178, 08-1179, 08-1180 (D.C. Cir. filed May 8, 208 hat proceeding was held
in abeyance and dismissed after EPA issued the avdédecision reversing the
denial.

C. EPA Reconsiders And Reverses Its Waiver Denial

On January 21, 2009, one day after the inauguratfoRresident Obama,
California sought reconsideration of EPA’s 2008 iaén See74 Fed. Reg. at
32,747. Five days later, the President reitertitat request. 74 Fed. Reg. 4905
(Jan. 28, 2009). Shortly thereafter, EPA annourtieatlit would “fully review and
reconsider” the prior denial. 74 Fed. Reg. 7046b(A.2, 2009).

On July 8, 2009, EPA issued a decision reversirgg 2008 Denial and
“granting California’s request to enforce its motgehicle GHG emission
regulations.” 74 Fed. Reg. at 32,783. The agamcypunced that it was “returning
to [its] traditional interpretation” of Section 2@9(1)(B), under which a waiver
would be granted so long as California “need[et§ @ntire emissions program “as
a whole” to meet “compelling and extraordinary cdiods.” Id. at 32,745,

32,762. EPA noted that no opponent of the waigeggest[ed] that California no

11
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longer needs a separate motor vehicle emissiorgrgroto address the various
conditions that lead to serious and unique airypiolh problems in [that state].”

Id. at 32,763. Therefore, EPA concluded, it had asidofor denying California’s

waiver requestld.

EPA concluded, in the alternative, that even ifreviewed the GHG
standards “separately” under Section 209(b)(1)(8)waiver still would be
warranted. EPA acknowledged that “elevated comagahs of greenhouse gases”
Is “a global air pollution problem” that is not cmd by California-specific
conditions. Id. Nonetheless, itoncluded that “California ha[d] made a case that
its [GHG] standards are linked” to California’s &cproblem of ozone. Id.
Though EPA had rejected an identical argumentsi2@08 Denial, 73 Fed. Reg. at
12,163, this time the agency found this “link” sufficienb tsatisfy Section
209(b)(1)(B) review.

EPA also rejected its 2008 determination that tingpacts” of GHGs and
climate change in California were not “significaetiough and different enough
from the rest of the country such that Californ@uld be considered to need its
greenhouse gas standards to meet compelling angoedkihary conditions.” 74
Fed. Reg. at 32,763t noted that California had “identified a wideriay of
impacts and potential impacts” of climate chang@srstate, and that the waiver

opponents had not demonstrated “that any othee,stabup of states, or area

12
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within the United States would face a similar oderrange of vulnerabilities and
risks.” Id. at 32,765.

Finally, EPA found that neither of the other staty bases for waiver denial
were presentSee74 Fed. Reg. at 32,759, 32,742;,U.S.C. § 7543(b)(1)(A), (C).

D. EPA Promulgates Federal GHG Vehicle Emissions Starmalds
On May 22, 2009, two months prior to the Califorivaiver Decision, EPA

and the National Highway Transportation Safety Amistration (“NHTSA”)
announced the federal government’s intent to igsuavn GHG vehicle emissions
standards under the Clean Air Act (along with feaebnomy standards under the
Energy Policy and Conservation Actpiee74 Fed. Reg. 24,007, 24,008 (May 22,
2009) (“Joint Notice”). Those standards were igsoe April 1, 2010, andequire
manufacturers to meet GHG emissions standardsrai@nal fleet-wide basis in
MYs 2012 to 2016.See75 Fed. Reg. 25,324, 25,331 (May 7, 2010). Uniiie
California standards, the federal standards dapply to MYs 2009 to 2011See
id.

In the Waiver Decision, EPA concluded that its GiHemaking had no
bearing on whether California should receive a emifor its state-specific
standards. 74 Fed. Reg. at 32,752. EPA notedeVventhat it could withdraw
the waiver for California’s standards “if circumstas occur in the future that

make this appropriate,” including if the promulgatiof federal GHG standards

13
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“bring [its waiver] determination into question.”ld. To date, EPA has not
withdrawn the California waiver.

E. California And The Section 177 States React To EPA’ GHG
Rulemaking

Two months prior to the Waiver Decision authorgienforcement of its
GHG standards, California announced, in a letteERA and NHTSA, that it
“fully supports . . . a National Program” to addreéSHGs and “welcomes this
opportunity to be a partner in helping to advarbée [Program].” SeeStand. Add.
1 (Letter from Mary D. Nichols, CARB Chairwoman, A@im’r Lisa P. Jackson,
U.S. EPA, and Sec'y Ray LaHood, U.S. Dept. of Tpan®ay 18, 2009)) (the
“Nichols Letter”)? California stated that it intended to “revise[BHG] standards
... for MYs 2012 through 2016, such that commemwith [EPA’s] standards . . .
shall be deemed compliance with the California Géidssions standardsfd. at
2 (Nichols Letter at 2). California also explairtbat, to “promote the adoption of
the National Program,” the state would “revisg@$1G] standards . . . for model-
years [] 2009 through 2011 such that ... compkawith the standards can be
demonstrated” based on a combined emissions avévagehicle fleets sold in

California and the Section 177 Statéd. at 1 (Nichols Letter at 1).

* This document, and other documents submitted ito@ourt by the parties in
connection with Respondents’ motion to dismissldek of standing, are compiled
in the Standing Addendum (“Stand. Add.”) foundred &nd of this brief.

14
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California made clear that its “commitment to tdktee foregoing] actions”
“contemplate[d]” that EPA would adopt federal GHtarslards “substantially the
same as those” proposed in the 2009 Joint Notighput making any substantive
amendments.d. at 2 (Nichols Letter at 2). It further “contemi@g]” that EPA
would grant a preemption waiver for California’sitstspecific GHG standards,
and that vehicle manufacturers would “not contestavorable waiver decision by
EPA. Id. The automobile industry issued its own “commitmdatters supporting
this arrangement. See, e.g.Letter from Dave McCurdy, President & CEO,
Alliance of Auto. Mfrs. to Sec’y Ray LaHood, U.Sept of Transp. and Admin’r
Lisa Jackson, U.S. EPA at 1-2 (May 18, 2010); lkeftem Frederick A.
Henderson, CEO, Gen. Motors Corp. to Sec’y Raymioaidood, U.S. Dep’t of
Transp., and Adm’r Lisa Jackson, U.S. EPA at 1-ayM7, 2010¥.

As noted above, federal GHG standards for MYs 2012016 were issued
on April 1, 2010. Since then, and consistent wgl{commitment” to a “national”
GHG program, California has announced that compéanvith the federal
standards for MYs 2012 to 2016 will be deemed caampk with its state
standards.SeeCaL. CoDE REGs tit. 13, § 1961.1(a)(1)(A)(ii)) (2010). Until 2a1

manufacturers are bound to comply with Califorrpadfic standards in that state.

> These letters are available at http://www.epa@M®/climate/regulations.htm
(last visited June 25, 2010).

15
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To date, six states have failed to follow Calife’silead on this issue; in those
states, the EPA-approved California standards memmaplace through MY 2016.
SeeCoNN. AGENCIESREGS § 22a-174-36b, Table 36B1 (2010)pMCoDE REGS
26.11.34.02 (2010); N.M. @E R. § 20.2.88.102(b) (Wiel 2010);ROADMIN. R.
340-257-0050 (2010); ¥ AIR. PoLLUTION CONTROL REGS § 5-1102, (2010);
WASH. ADMIN. CoDE § 173-423-070, Table 070(1) (2010).

California has also kept its “commitment” to a ‘ioaial” approach by
adopting “pooling rules” that allow manufactureosaichieve compliance for MYs
2009 to 2011 based on the “pooled” average fottdlseld in California and the
Section 177 States.SeeCaL. CobE REGsS tit. 13 § 1961.1(a)(1)(A)(i)) (2010);
Stand. Add. 2 (Nichols Letter at 2). Again, sixcten 177 States have not
followed suit. The vehicles delivered for salghpnse states must continue to meet
fleet-wide averages on a state-by-state bastee e.g, WAsSH. ADMIN. CODE
§ 173-423-090(2) (2010) (compliance with fleet-wialeerage based on vehicles
“produced and delivered for sale in the state oSkagton”).

In comments to EPA, manufacturers predicted thateathg compliance
with California’s EPA-approved standards would riegjthem to alter the type and
number of vehicles they would otherwise deliver $afe in the states where the
standards apply. 74 Fed. Reg. at 32,%5&E, e.g.J. A. __ (Comments of the

Alliance of Automobile Manufacturers at 26, EPA-HIAR-2006-0173-8994.2
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(Apr. 6, 2009)). Manufacturers also explained ,thecause of the state-specific
fleet-wide averaging approach, compliance wouldiiregthat the mix of vehicles
delivered for sale be adjusted on a state-by-btades. See/4 Fed. Reg. at 32,783;
see alsoJ.A. __ (Comments of the Association of Internatioutomobile
Manufacturers at 25, EPA-HQ-OAR-2006-0173-9005.2 pr(A 6, 2009)
(explaining that manufacturers will have to “bal@hceach state’'s fleet for
“purpose of fuel economy and [GHG] emissions”).

SUMMARY OF ARGUMENT

In its passage of the Clean Air Act, Congress nadeliberate and plainly
expressed choice: to make new vehicle emissiansubject ofederal not state,
regulation. Congress recognized that only by ppem state law on this issue
could it protect the businesses involved in thedpotion and sale of new vehicles
from a disparate “patchwork” of competing regulatie-a patchwork that would
create a nightmare of regulatory complexity, andst@in the free and efficient
flow of commerce by requiring manufacturers to raliee vehicles or mix of
vehicles they would otherwise offer for sale intadar states.

The decision under review creates exactly the paidh Congress sought to
avoid. As a result of EPA’s decision to waive @ledir Act preemption of
California’s GHG standards, California and the fean Section 177 States are

now enforcing state-specific GHG emissions starglardihose standards do not

17
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apply in the rest of the country, and they creaspatate compliance burdens
among the various states where tdeyapply because they are enforced on a state-
by-state basis. While California has “committedd tise the federal GHG
standards when they eventually go into effect, sd\&ection 177 States have not
done likewise. Moreover, California is free toraet its “commitment,” and revert

to state-specific standards at any time. Finallyh this EPA waiver in hand, it
will be that much easier under existing EPA poligy California to avoid
preemption of future, state-specific GHG standasisyuld it decide that the
ongoing national efforts to address this problelirstzort.

In sum, unless EPA’s Waiver Decision is vacated, dbility of California
and the Section 177 States to enforce their owte-sfzecific GHG regulatory
regimes will destroy the standardization and cetyaithat Clean Air Act
preemption was meant to secure.

As noted above, the Clean Air Act does authorizé\ E® waive federal
preemption for certain emissions standards pronedigay California. But the
text, purpose, and history of the Act make cleat tPA can lift preemption only
for standards “needed” by California to addressalloor regional pollution
problems that are caused by “compelling and extiiaary conditions” in that
state. California’'s GHG standards do not comeeclims meeting that standard.

Climate change is notlacal or regional pollution problem caused by California-

18
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specific conditions; it is global environmental phenomenon caused by GHG
emissions from a multitude of sources all over Wnarld. Nor is there any
plausible basis for concluding that climate chamgs more serious effects in
California than it does anywhere else in the cquntEven if some differential
impact were present, California has acknowledgedl ite state-specific standards
will have no “identifiable” effect on climate chamg The notion that California
could “need” a regulation that has no “identifidlddéfect on the problem it claims
to address is nonsensical.

EPA recognized all this in its original 2008 Denidlhe agency’s reversal of
that decision, little more than a year later, cibumigts unlawful agency action and
an abdication of EPA’s statutory responsibility andhe Clean Air Act. That is
true for at least three reasons.

First, EPA erroneously concluded that it was authorizetleed,
compelled—to waive preemption of California’s GH@Gglards simply because
no opponent of the waiver had offered evidence @slifornia no longer needed
its state-specific vehicle emissions prograam & whol€ That conclusion directly
contravenes Section 209(b)(1) of the Act, whichrabiguously requires EPA to
consider whether thspecific “standards” presented for waiver are “need[ed]” to
meet “compelling and extraordinary conditioms”California. Even if there were

any ambiguity concerning that statutory mandated (dmere is not), EPA’s
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conclusion that it was compelled to waive preempfior standards related to a
global environmental problem based on California’s canfig need to address
statespecific pollution conditions is patently unreasble.

Second EPA’s alternative conclusion that California’s GHstandards are
waiver-eligible even under a proper interpretandrsection 209(b)(1) is arbitrary
and capricious and otherwise contrary to law. EPgimary rationale for this
finding was that there is a “logical link” betwe€alifornia’s local problem of
ozone and the global issue of climate change—nanibbt ozone issues are
“exacerbated” by higher temperatures from globafmwag. But that rationale
cannot withstand scrutiny given California’s ackiedgment that its state-specific
GHG standardsvill have no identifiable effeain increased global temperatures.
Much as California might like, its proposed regigias cannot be passed off as
ozone reduction standards; they are GHG standatahsl their inability to have
any meaningful impact on ozone, or any other emvivental issue in California,
means that they cannot pass muster under Sectifb)20)(B).

EPA also concluded that a waiver is warranted bszaf comparatively
severe impacts of climate change in California.t BBA’'s conclusory analysis of
that issue was unsupported by record evidence ascegdrded—without
explanation—the agency’s own, prior determinatibased on extensive factual

findings) that any effects of climate change in ifdahia are not sufficiently
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different from those experienced elsewhere in thentry to justify California-
specific regulations.

Finally, EPA’s new Waiver Decision is contrary &M because it failed to
consider the agency’s own pending GHG standaras Catlifornia’s commitment
to jettison its state-specific approach in favoraafational response. California’s
advance notice that it did not intend dnforceits state standards disproved any
claim that it “need[ed]” those standards, as remliiny Section 209(b)(1)(B). 42
U.S.C. §8 7543(b)(1)(B). To the contrary, Calif@’si “commit[ment]” to EPA,
Stand. Add. 2 (Nichols Letter at 2), suggests that state’s true motivation in
seeking a waiver was to exercise influence overndgonal program for GHG
regulation—a position it achieved as a result oABRinlawful decision.

Third, even if the Clean Air Act did not bar EPA’s actibere, the agency
cannot lawfully confer upon California authority tenforce” its GHG standards
while another federal statute, the Energy Policgy @onservation Act (“EPCA”),
expressly preempts states from adopting or enfgraiy law or regulation related
to vehicle-fuel economy. That prohibition plairdpplies to California’'s GHG
regulations, which are the functional equivalentfwél economy standards (as
NHTSA has repeatedly recognized). Because EPAnmasuthority to waive
EPCA-preemption, it likewise had no authority tothemize enforcement of

California’s GHG standards.
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STANDING

The central purpose and effect of California’s Gkl@ndards is to modify
the supply of new vehicles that can be purchasedsald by automobile dealers.
Given that fact, there can be no question that BBADA and the Chamber have
standing to challenge EPA’s approval of those GH&Ehdards on behalf of their
vehicle-dealer members (and, in the case of thenBGhg other members as well).
EPA’s Waiver Decision, which authorizes enforcemehCalifornia’s standards,
caused injury-in-fact to NADA’s and the Chamber'smbers—an injury that can
be redressed by this Court’s nullification of EPAvgiver. The interests NADA
and the Chamber seek to protect through nulliiccatf the waiver are germane to
their organizational purposes. And neither th&rmes nor the relief they request
requires the participation of their individual meend. See Am. Library Ass’n v.
FCC, 406 F.3d 689, 696 (D.C. Cir. 2005).

l. NADA HAS STANDING
NADA represents nearly 17,000 vehicle dealers #émgage in the sale of

new vehicles throughout the country, including ialifornia and the Section 177
States. Stand. Add. 5 (Regan Decl. at § 2). HEmdral purpose of California’s
EPA-approved standards is to limit GHG emissionsdsyricting the vehicles that
can be delivered for sale in that state. Withof®AE waiver, California’s

standards would be unenforceabl8ee42 U.S.C. § 7543(a)—(b). With EPA’s
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Waiver Decision, California’s standards have nowneonto effect. Because
NADA'’s vehicle-dealer members are the direct olgeof California’s EPA-
approved standards, their standing is self-evideee Sierra Club v. ERA
292 F.3d 895, 900 (D.C. Cir. 2002) (citingujan v. Defenders of Wildlife
504 U.S. 555, 561-62 (1992)).

The injury suffered by NADA’s members is confirmieg the administrative
record. That record shows that California promtddats GHG standards fully
aware that the “industries and individuaféected mosy the [standards] are those
engaged in the production, distributiosales service, and use of light-duty
passenger vehicles....” JA. __ (CARB StapB®t at 158) (emphasis added).
See also idat __ (CARB Staff Report at 159) (“California bussses impacted by
this regulation tend to be affiliated businesseshsas . . . automobile dealers”).
EPA recognized that California’s standards “wilsué in an increase in new
vehicle prices of approximately $1,000 per vehiclé4 Fed. Reg. at 32,757. And
California acknowledged that the standards may @y onerous as to force at
least one manufacturer to “restrict sales of cert@hicle models in California and
other states adopting the California standardspbnécessity.”ld. at 32,773. The
upshot of these anticipated effects is that NAD#smbers may be forced to pay

more for certain vehicles, and may be unable tchmasge other vehicles at all.
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One of NADA's member dealers, Steve Pleau, has gtdzha declaration to
the Court embodying those very concerns. He isealed in California and
explains that if, as anticipated, California’'s GHEandards force Ford Motor
Company to adjust what vehicles it makes availdtiesale, the standards “may
limit my ability to obtain and keep in stock a saint quantity of the vehicles that
my customers want or need to buy, particularly ¢hesth the most powerful
engines available for a given model.” Stand. Atldl.(Pleau Decl. 1 8-9). In a
separate declaration, Mr. Vincent Trasatti, a demleMaryland (a Section 177
State), voices similar concerns: he explainsifitae new standards force Ford to
“alter[] the mix of vehicles that it delivers to Mdand dealers, | anticipate that it
will be more difficult to stock the mix of vehiclébat my customers expect to be
able to purchase from my dealership.” Stand. A@d(Trasatti Decl.  8).

The bottom line is that dealers, like all internagtis in the automobile
supply chain, wear two hats: before they can cai$, they must buy cars. As
would-be purchasersof cars, dealers are injured by EPA’s approval thod
standards that prevent or limit their purchaseesfasn vehicles, or that cause them
to pay higher pricesSee, e.g., Competitive Enter. Inst. v. NHTS®. F.2d 107,
112 (D.C. Cir. 1990) (finding standing becausetpeters sought “the opportunity
to buy larger passenger vehicles” but were “hindénetheir ability to do so”)see

also Consumer Fed. of Am. v. FC&8 F.3d 1009, 1012 (D.C. Cir. 2003) (“[T]he
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inability of consumers to buy a desired product roagstitute injury-in-fact even

if they could ameliorate the injury by purchasingm& alternative product.”

(quotation marks omitted)). Asellers dealers are injured by their inability to
offer certain vehicles for sale and by their neea@harge higher prices—or settle
for a lower profit margin. See, e.g., Sabre, Inc. v. DOA29 F.3d 1113, 1119

(D.C. Cir. 2005) (finding standing because ‘[i]t iseasonably certain that
[petitioner’s] business decisions will be affectdy’agency’s rulemaking).

The injury to NADA’'s members persists notwithstargli EPA’s
promulgation of its own federal GHG standards afftes petition was filed, and
California’s agreement to accept compliance withsth standards as compliance
with its own. “[S]tanding is assessed as of theeta suit commencesDel Monte
Fresh Produce Co. v. United Stat&30 F.3d 316, 324 (D.C. Cir. 2009). Here, the
federal standards are not applicable uMiY 2012 meaning that at this time
California’s state-specific standards—with theirigas injurious effects—remain
in effect in California and the fourteen Sectiorv 1States. Even after 2012, the
existence of separate regulatory regimes, one de@ed one in California, will
give rise to separate reporting, enforcement, amdptiance obligations. The
resulting costs are certain to affect the vehiclegs that must be paid by NADA'’s

members.
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Moreover, while California has indicated that itlviollow the federal GHG
standards beginning in MY 2012, at least six Sectié/ States have not done so.
The resulting patchwork of disparate emissionsdsteds will continue to affect
the vehicles that NADA’'s members may purchase dfet tor sale in those states
through 2016 and beyond. It is also worth notihgt tCalifornia itself could
withdraw its “commitment” to the “national programt any time and enforce its
state-specific, EPA-approved standards insteadat fffreat, and the exacerbating
effect it would have on the “patchwork,” furthejures NADA’s members.

EPA’s Waiver Decision imposes an additional injory NADA's members
separate and apart from the effects of the spe€ifitG standards at issue.
According to EPA, if a California emissions stardlaas already received a Clean
Air Act waiver, then the agency is not requiredstabjectamendmentdo that
standard to “full waiver analysis,” so long as twmendments are “within-the-
scope” of a previously granted waive8ee/5 Fed. Reg. 11,878, 11,879 (Mar. 12,
2010). In other words, under EPA policy, approvah waiver request eases the
standards under which certain, future waiver reguase likely to be considered.
EPA does not, for example, apply Section 209(bB}3( “compelling and
extraordinary conditions” standard to amendmenthiwithe scope of previous
waivers. See id Given this policy, the current Waiver Decisiormaynmake it

easier for California to obtain waivers for futeG standards and regulations—
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and concomitantly mordifficult for NADA’s members to challenge those waiver
requests. By modifying the applicable legal regithe Waiver Decision imposes

an injury to NADA’'s members that is in no way atied by the subsequent
promulgation of federal standardsSee Bennett v. Spea20 U.S. 154, 168-70

(1997).

In addition to demonstrating injury-in-fact, causat and redressability with
respect to its members, NADA also satisfies the atamg requirements of
associational standingsee Am. Library Ass/@06 F.3d at 696. First, the interests
to be protected by NADA's petition are germane tADM's purpose: this
petition’s attempt to protect vehicle dealers froordensome regulation limiting
their commercial discretion is at the heart of NABAssociational purpose, which
is to defend the commercial interests of its memb&tand. Add. 5 (Regan Decl. |
3). Second, neither NADA’'s claim nor its requestesglief requires the
participation of individual members, because trastipn asks only that this Court
apply the law to the administrative record, andatathe Waiver Decision.

.  THE CHAMBER HAS STANDING

NADA's standing independently suffices to suppbrstCourt’s jurisdiction.
Nuclear Energy Inst. v. ERA373 F.3d 1251, 1266 (D.C. Cir. 2004). But the
Chamber also has standing to bring this suit,Herdame reasons as NADA. The

Chamber directly represents 300,000 members anicbatly represents more than
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3,000,000 businesses and professional organizati@iand. Add. 16 (Engstrom
Decl. 1 3). Among its members are more than 10€ficle dealers, including
dealers in Californiad. (Engstrom Decl. T 4), who face the substantialilhood
of EPA-caused injury for precisely the same reddADA’s members do.

Many of the Chamber’'s non-vehicle-dealer membees aso injured by
EPA’s approval of the California GHG standards. e T@hamber’'s membership
includes gasoline service stations, automobile ireg@ops, and companies that
purchase and use vehicles on a fleet-wide badigEngstrom Decl. { 5). Each of
these segments of the Chamber’'s membership isifigenby California as among
the “industries . . . affected most by” the EPA-aqmed standards. J.A. __ (CARB
Staff Report at 158kee also idat _ (CARB Staff Report at 159). Thus, as with
NADA’'s members, the Chamber's members suffer anorynghat is caused by
EPA’s Waiver Decision and would be redressed by @ourt’s nullification of
that agency action.

Like NADA, the Chamber also satisfies the remainmguirements of
associational standing. First, the interests thatChamber seeks to protect are
germane to its organizational purpose: “to adwdcat. on behalf of its members
before Congress, the White House, regulatory agenand the courts” in defense

of its members’ business and financial intereStand. Add. 16 (Engstrom Decl.
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1 6). Second, neither the Chamber’s claim noratpested relief requires the
participation of individual members.

ARGUMENT

Section 209(b)(1) of the Clean Air Act authorizeBAEto waive federal
preemption where California proposes vehicle emrssistandards that seek to
addresslocal or regional pollution problems caused by conditions pecul@r t
California. In this case, California requested aiwsr for GHG standards that
purport to address thglobal environmental issue of climate change, an issue tha
cannotbe attributed to California-specific condition&PA was required, under
the plain terms of the waiver provision, to rejeéleat request—as the agency
properly recognized in its original, 2008 DenidEPA’s decision to reverse the
2008 Denial, and permit California to impose itsnopreferred response to the
Issue of GHG vehicle emissions, was an unlawfulicttn of its statutory
responsibility under the Clean Air Act. EPA’s dgon also exceeds EPA’s
statutory authority by purporting to authorize @alnia to “enforce” the state’s
GHG standards despite the preemptive effect ofitagether separate federal law,
the Energy Policy and Conservation Act, which ERA ho authority to waive.

Standard of Review Because the Waiver Decision constitutes EPA’s

informal adjudication,see 74 Fed. Reg. at 32,781, it is reviewed under the

Administrative Procedure Act’'s familiar standardseview,see MEMA627 F.2d
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at 1105-06. The Court is required to vacate thav®vaDecision if EPA’s
determinations are “arbitrary, capricious, an abofsdiscretion, or otherwise not
in accordance with law.” 5 U.S.C. 8§ 706(2)(A). A®interpretation of the Clean
Air Act’s requirements is reviewed undé€hevrons two-part test. Motor &
Equip. Mfrs. Ass’n v. Nichald42 F.3d 449, 465 (D.C. Cir. 1998) (citiGdpevron
U.S.A., Inc. v. Nat. Res. Defense Coyrti7 U.S. 837, 842—43 (1984)). EPA’s
factual findings are arbitrary and capricious #ytare not supported by substantial
evidence in the agency’s administrative reco&hfe Extensions, Inc. v. FABO9
F.3d 593, 604 (D.C. Cir. 2007). The Court is reegito vacate EPA’s decision if
it determines that the agency acted “in excessatditory jurisdiction, authority, or
limitations, or short of statutory right.” 5 U.S.€706(2)(C).

l. THE CLEAN AIR ACT REQUIRED EPA TO DENY CALIFORNIA'S
PREEMPTION-WAIVER REQUEST

As this Court recognized three decades ago, thanChar Act's waiver
provision strikes a “compromise” between two cormgetconsiderations: the
automobile industry’s need for “a single nationtnslard in order to eliminate
undue economic strain on the industry” on the caredhand California’s desire to
set its own, state-specific standards “to meet Ip@clocal conditions,” on the
other. MEMA, 627 F.2d at 1109 (quoting er. No. 90-403, at 33). That
compromise was not a capitulation to Californiaather, as made clear in Section

209(b)(1)(B), EPA is required to deny Californiaaiver requests if the standards
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proposed for EPA review are not “need[ed]” to meéebmpelling and
extraordinary conditions” in that state. 42 U.S§C7/543(b)(1)(B). Applying that
standard here, it is self-evident that Californi@dG standards—which relate to a
global environmental issue that is not causeddaifornia-specificconditions—
are not waiver-eligible.

A.  Section 209(b)(1)(B) Requires EPA To Deny A Preempn

Waiver Where The Standards Presented For Review Areé\ot
Needed To Address California-Specific Conditions

EPA’s statutory mandate under Section 209(b)(1)88Bunambiguous: It
requires EPA to deny a waiver request if the staisl&alifornia presents for
review are not needed to address pollution problaisCalifornia experiences as
a result of its state-specific conditions.

1. EPA’s mandate is made clear, first and forembgt,the text of
Section 209(b)(1)(B), which directs EPA to assebether the “Statstandards
for which waiver is sought are “need[ed]” by Calii@ “to meet compelling and
extraordinary conditions.” 42 U.S.C. § 7543(b)(1)(B) (emphaadded). That
statutory language, taken in context, requires Ef®Areview the specific
“standards” California has presented for reviewd &m determine whether those
standards are “needed” by California in light ofllgion-causing “conditions”
“extraordinary” or unique to that state.See WEBSTERS THIRD NEW INT'L

DICTIONARY 807 (1993) (defining “extraordinary” to mean “ggibeyond what is
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usual, regular, common, or customary”). Where fGalia-specific “compelling
and extraordinary conditions” are present, a waoar be approved. Where such
conditions are lacking, “[nJo . . . waiver shall bgranted.” 42 U.S.C.
§ 7543(b)(1)(B).

2. Section 209’s purpose and history confirm wi&atext makes clear,
thereby eliminating any possible ambiguity regagdiBPA’'s mandate. See
Catawba County, N.C. v. ERA71 F.3d 20, 35 (D.C. Cir. 2009) (explaining that
legislative history, like other tools of statutomyterpretation, may bear on the
statute’s meaning for purposes ©fievrors Step One)Sierra Club v. EPA551
F.3d 1019, 1027 (D.C. Cir. 2008) (same).

In passing the Clean Air Act, Congress determireat it was critical to
“occupy the regulatory role over [vehicle] emissaontrol” at the national level.
MEMA, 627 F.2d at 1109. Only by preempting state-reguiiabf vehicle
emissions could Congress prevent “an anarchic paidh of federal and state
regulatory programs”—a patchwork that would create undue drain on the
economy and undermine an effective national resptmshe issue of new vehicle
emissions. Id.; see alspe.g, H.R. REP. No. 89-899, at 5 (“The high rate of
mobility of automobiles suggests that anything sledmationwide control would
scarcely be adequate to cope with the motor vetpolaution problem.”). As

EPA’s predecessor agency explained, “the numeraudlicting [regulatory]
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requirements that might ensue in the absence éraminational regulation could
have a chaotic effect.” H.Rep. No. 89-899, at 14.

Given the need for uniformity, Congress decided tederal preemption of
new vehicle emissions standards could yietdy for California andonly where
California promulgated standards necessary to addtlke unique problems facing
[the state] as a result of its climate and topolgydp H.R.REP. No. 90-728, at 22;
see S. REp. No. 90-403, at 33. (“California’s unique problems apidneering
efforts justified a waiver of the preemption sectjo In considering whether any
preemption exception should be permitted, Congnessd that 6bnly the State of
California has demonstrated compelling and extiaarg circumstances
sufficiently different from the Nation as a whotejustify standards on automobile
emissions which may, from time to time, need tonlme stringent than national
standards.” SREep. No. 90-403, at 33 (emphasis added). It follows tbahgress
intended to permit a preemption waiver for Califarrbut only where California
actually experiences “compelling and extraordinamgcumstances sufficiently
different from the Nation as a whole to justify’at#-specific standards. That
limitation on the preemption exception is embodre&ection 209(b)(1)(B), which
prohibits EPA from granting a waiver where thosdifGania-specific “compelling

and extraordinary circumstances” are absent. &0J.8 7543(b)(1)(B).
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3. EPA itself has long recognized (at least ussuiance of this Waiver
Decision) that the phrase “compelling and extrawadr conditions” refers to those
“general circumstances, unique to California, [theg] primarily responsible for
causing its air pollution problem.” 49 Fed. Re§,8B7, 18,890 (May 3, 1984).

The agency has explained that “‘compelling andasxttinary conditions’ doeasot
refer to levels of pollution directly, but primarito the factors that tend to produce
them: geographical and climatic conditions thahew combined with large
numbers and high concentrations of automobilesatereserious air pollution
problems.” Id. (emphasis added$ee also/3 Fed. Reg. at 12,163 (“[I]n specifying
the need for standards to meet compelling and @xir@ary conditions Congress
had in mind the causal factors of local or regicaalpollution problems, not the
level of air pollution per se.”).

EPA reiterated its longstanding policy as receatijthe 2008 Denial, when
it explained that Section 209(b)(1)(B) “allow[s] wars of preemption for
California motor vehicle standards based on thetiquéar effects of local
conditions in California on the air pollution prebhs in California.” 73 Fed. Reg.

at 12,161.

B. Section 209(b)(1)(B) Precluded A Clean Air Act Waiger For
California’s GHG Standards

Properly interpreted and applied, Section 209(i(Lyequired a waiver

denial in this case. When promulgating its GHG@#ads, California recognized
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that “human-induced climate change is trulyglabal problem—one that will
eventually require actions by all countries.” J.A. (CARB Final Statement at
375). EPA acknowledged the same in the proceedimgew, noting that
California’'s GHG standards are “designed to addrgkxbal air pollution
problems,” not any “local or regional’” condition.74 Fed. Reg. at 32,761
(emphasis added)see id. at 32,763 (describing “elevated concentrations of
greenhouse gases [asjglbbbal air pollution problem” (emphasis added)). That
acknowledgement should have ended the inquiry.

A closer examination of the issues confirms thaictasion. It is undisputed
that elevated GHG levels and climate change areauedoy California-specific
conditions. As EPA noted in its 2008 Denial, “tbeal climate and topography in
California have no significant impact on the loegat atmospheric concentrations
of [GHGs] in California.” 73 Fed. Reg. at 12,162Nor can California’s local or
regional air pollution problems be attributed to Glemissions that occur in that
state, as opposed to the world as a whole. AgaEPA recognized in 2008,
GHGs from California cars and trucks “do not aff€alifornia’s air pollution
problems in any way different from emissions froehicles and other pollution
sources all around the world.” 73 Fed. Reg. all@@®,see also idat 12,163
(“GHG emissions from California cars are not a ehdsctor for local ozone levels

any more than GHG emissions from any other soufd8HG emissions in the
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world.”); id. at 12,162 (“Emissions from other parts of the waffect the global
concentrations of GHGs, and therefore concentratiorCalifornia, in exactly the
same manner as emissions from California’s motbickes”). Neither EPA, nor
any proponent of the waiver, questioned those pdé&ble principles in the
Waiver Decision proceedings.

There is also no reasonable basis to concludehbkampacts of GHGs and
climate change are more severe or significant iifdaia than they are anywhere
else in this country. To the contrary, EPA deteexiin 2008 that “the impacts [of
climate change] in California, compared to the oratias a whole, are not
sufficiently different to be considered ‘compellimgd extraordinary conditions’
that merit separate state GHG standards for newmvehicles.” 73 Fed. Reg. at
12,168. The agency based that conclusion on eaxtenfactual findings
concerning the effects of climate change in Catif@yr examining (and rejecting)
every disparate impact California allege&eeid. at 12,163-68. As discussed
below, EPA’s decision to disregard its prior fadtiiladings and conclusion in the
current Waiver Decision cannot survive arbitrarghaapricious review.Seepp.
53-56,infra.

Finally, even if the general problem of climate @ is somehow “linked”
to California’s local or regional air pollution @®ms €.g, ozone),see74 Fed.

Reg. at 32,763, California’s standards still cangatlify for a waiver. The
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existence of any such “link” would not change thetfthat climate change is not
causedby conditionsin California—or that California’'s state-specific GHG
standards are incapable of addressing that glolveilommental condition. In fact,
California hasacknowledgedhat “the reductions in climate change associatidul
individual policies or the actions of individualgiens”—including its own GHG
standards—will not be identifiablé’ J.A. __ (CARB Final Statement at 376)
(emphasis added). In other words, whether or matfa@nia’s local pollution
problems are “exacerbated” by the general condiiociimate change, there is no
indication that California’'s GHG standards will danything whatsoever to
meaningfully ameliorate climate-change effects—udalg whatever -effects
California may experience.

Simply stated, elevated GHGs and climate changaar€alifornia-specific

problems caused by California-specific conditionRather, these armational

® California suggested that the impacts of its Ghdards could be quantified by
computer model.SeeCARB Final Statement at 376. But there is no iation in
the Federal Registeor in CARB’s Final Statement of Reasons that Gatifa ever
performed that computer modeling. In fact, an expetained by CARB offered
testimony that modeling the effects of Californigtendards would be a “wast[e
of] computer time” because the effects would besmall. J.A. __ (EPA Hearing
Transcript, EPA-HQ-OAR-2006-0173-0421, at 69:13{¥#&y 30, 2007) (quoting
testimony of Dr. James Hansen)). Likewise, severalironmental groups that
supported California’s waiver request have ackndgédel they are not aware of
“any credible scientific evidence to support theedty that CQ@ emissions
reductions resulting from the adoption of [Califie¥s GHG standards] . . . would
change average ambient temperatures in any plaeentasurable amount,” even
if those standards were adopted in “all 50 statés.’at _ (Trans., 68:13-20).
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environmental issues that are properly addresdedt @ll) on a national level.
Indeed, though not yet in effect, federal GHG vihiemissions standards have
now been promulgated by EPA and NHTSA, and weffagh under consideration
at the time that California made its waiver requestepp. 13-14supra EPA’s
decision to grant that request and authorize eafoent of California’s state-
specific GHG standards—even whennational response was on its way—
contravenes the meaning and core purpose of thanCler Act's preemption

provision.

In sum, the text, purpose, and history of Secti6f(B)(1)(B) demonstrate
that Clean Air Act preemption can be waivedly if the standards California
proposes are necessary to address pollution prebtamsed by local or regional
conditions in that state. In this case, Califoqmiaposed emissions standards that
are not “need[ed]” to meet “compelling and extraoady conditions” in
California. Instead, California’s proposed stamdaare an attempt to hold sway
over the national response to climate-change issaegoal California has now
achieved as a result of EPA’s unlawful Waiver Dexis

.  EPA BASED ITS WAIVER DECISION ON AN UNLAWFUL
INTERPRETATION OF SECTION 209(b)(1)(B)

Because elevated GHG concentrations are not cduys€alifornia-specific

conditions, and climate change is not a Califogpacific problem, Section
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209(b)(1)(B) required EPA to deny California’s waivrequest. EPA reached a
contrary conclusion only by applying an interprietathat cannot surviv€hevron
review.

According to EPA, as long as California has a cantig need for its vehicle
emissions program “as a whole,” the agency is cdisgphdy Section 209(b)(1) to
waive preemption for whatever specific standardsdtate may proposeSee74
Fed. Reg. at 32,761. Under EPA’s interpretatibiat is true even if California
does not need the particular standards it prop@sekeven if those standards do
not deal with “local or regional air pollution prielns,” but instead “are designed
to address global air pollution problems” with mesial effect on Californiald.

EPA’s interpretive position is foreclosed by thaipl meaning of Section
209(b)(1)(B), which unambiguously requires EPA tonsider whether the
particular “State standards” California proposes ‘aeeded” to “meet compelling
and extraordinary conditions” in that state—andéay the waiver if no such need
Is present. Seepp. 31-34,supra Even if EPA’s interpretation could survive
ChevronStep One review, it must be rejected un@bevronStep Two. Section
209(b)(1)(B) cannot reasonably be interpreted tomgea waiver based on
California’s continuing need for its vehicle em@s program “as a whole"™—

especially where the standards in question do adrtess a state-specific pollution
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problem, but instead are an effort by Californiaingpose its own preferred
response to mationalenvironmental issue.

1. “If a court, employing traditional tools of stiébry construction,
ascertains that Congress had an intention on teeiger question at issue, that
intention is the law and must be given effecChevron 467 U.S. at 843 n.9. “In
undertaking [the]Chevronstep one inquiry into whether Congress has dyrectl
spoken to the precise question at issue,” the Gouploys “the traditional tools of
statutory construction . . . including examinatiointhe statute’s text, legislative
history, and structure, as well as its purpos&hays v. FEC414 F.3d 76, 105
(D.C. Cir. 2005) (citations, quotation marks, amedikets omitted). Furthermore,
“[iln determining whether Congress has specificalydressed the question at
issue, a reviewing court should not confine itself examining a particular
statutory provision in isolation. The meaning—artaguity—of certain words or
phrases may only become evident when placed inegthtId. (quoting FDA v.
Brown & Williamson Tobacco Corp529 U.S. 120, 132 (2000)). Here, the text of
Section 209(b)(1)(B)—considered in light of theusture, history, and purpose of
the Clean Air Act—demonstrates that EPA’s intergtien is foreclosed.

a. Taking text first, Section 209(b)(1)(B) direcES°A to consider
whether California needs “such Stattandards to meet compelling and

extraordinary conditions.” 42 U.S.C. § 7543(b)(1)(B) (emphaadded). That
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language directs EPA to assess the particular €Sttndards” proposed for a
waiver, and to consider whether California “neetisdse standards to address
conditions “extraordinary” to California. Congressuld have used the phrase
“State program” or some similar term in Section @)&)(B); it could have
omitted the comparative phrase “extraordinary.”t Bulid neither. By assessing
“need” on a whole-program basis, and by waivingeprption in the absence of
conditions “extraordinary” to California, EPA coatlicted Congress’s explicit
textual choices.

EPA’s interpretation does not merely misread Sactk09(b)(1)(B)’s
statutory mandate—it reads the “compelling and amxttinary conditions”
requiremenbut of the statute entirelyUnder EPA’s approach, as long as no one
guestions California’s continuing need for stateesfic standards to regulaseme
vehicle pollutants, the state will enjoy free lisento promulgate any additional
standards it chooses, regardless of whether thaidigamal standards—with all of
the additional burdens and regulatory complexigytimpose—are “need[ed] to
meet compelling and extraordinary conditions” imatthstate. 42 U.S.C. §
7543(b)(1)(B).

“A statute should be construed so that effectvegito all its provisions, so
that no part will be inoperative or superfluousidvor insignificant . . . .” Corley

v. United Statesl29 S. Ct. 1558, 1566 (2009) (quotation markackets omitted).
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Here, EPA’s interpretation would have exactly tHeea Corley prohibits: it
would render Section 209(b)(1)(B) “inoperative” &jowing countless California
emissions standards to go into effect without $acf09(b)(1)(B)’s “compelling
and extraordinary conditions” criterion being apglto those standards at all.

In the proceedings below, EPA countered the csiticthat its interpretation
would render Section 209(b)(1)(B) “a nullity” bysasting that the agency “must
still determine whether California does not nesanbtor vehicle progranio meet
the compelling and extraordinary conditions disedss the legislative history.”
74 Fed. Reg. at 32,762 (emphasis added). But agairthat reasoningany
standard proposed by California would satisfy tbemipelling and extraordinary
conditions” requirement, absent a party’s exceptia®monstration that the entire
purpose of the Clean Air Act's waiver provision hath its course. Such an
interpretation would give California practically limited discretion: the state
could propose a regulation prohibiting vehiclesnfrgproducing any carbon
emissions—and so long as the regulation’s opportidtaot prove that California
lacked any need for its emission program “as a ahdhe regulation would be
enforceable.

Contrary to EPA’s position, the purpose of Seci&®®(b)(1)(B) is not to
require an episodic, broad-brush assessment ofo@a#i’'s overall need for its

entire state emissions program. The purpose—a®mknated by the statute’s
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text, structure, and history—is to require EPA twnsider whether particular
“standards” proposed for waiver are “needed” to émecompelling and
extraordinary conditions” in that state. 42 U.S&.7543(b)(1)(B). Only by
carrying out that statutory mandate can EPA enftiiee‘compromise” embodied
in the waiver provision: that the critical needr foniformity will yield to
California’s state-specific interests, but only wdéhose interests are sufficiently
compelling to warrant that resulSee MEMAG627 F.2d at 1109. EPA'’s decision
to waive Clean Air Act preemption of California'sH& standards based on
nothing more than a whole-program review was arawfll abdication of its
statutory responsibility under the Act. 74 FedgRs 32,762.

b. Any remaining question that EPA'’s interpretatiaf Section
209(b)(1)(B) is foreclosed is resolved by refereteeSection 209(b)(1E), the
provision that requires EPA to consider whethernf@alia’s proposed standards
give manufacturers sufficient “lead time” to prepdor enforcement. 42 U.S.C.
8 7543(b)(1)(C). Like Section 209(b)(1)(B), thedetime provision directs EPA
to review ‘such State standards.”ld. (emphasis added). In the case of the
“compelling and extraordinary conditions” criterioBPA interpreted the phrase
“suchState standards” to mean California’s entire progod emissions standards.
See74 Fed. Reg. at 32,761. But even if the term wsusceptible to that

interpretation in Section 209(b)(1)(B), it cannadspibly bear that meaning in
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Section 209(b)(1)(C). Reviewing California’s enmgs standards for lead-time
adequacy on an “aggregate” or “whole-program” bagsald make no sense. EPA
recognized as much in this Waiver Decisi@ee74 Fed. Reg. at 32,767.

It is a “standard principle of statutory constraati. . . that identical words
and phrases within the same statute should norrballgiven the same meaning.”
Powerex Corp. v. Reliant Energy Servs., In&1 U.S. 224, 232 (2007). EPA’s
interpretive position—which gives “such State s&nagd” one meaning in Section
209(b)(1)(B) and the exact opposite meaning invémy next subsection—violates
that principle.

C. EPA tried to justify its interpretation of Sewii 209(b)(1)(B) by
pointing out that adifferent portion of the statute dealing with California’s
protectiveness determination includes the phraseh# aggregate."See74 Fed.
Reg. at 32,761; 42 U.S.C. § 7543(b)(1) (permitadifornia to request a waiver if
the state “determines that the State standardsbwjih the aggregateat least as
protective of public health and welfare as appliedfederal standards”) (emphasis
added). But far from supporting EPA’s position, n\geess’s use of “in the
aggregate” in the protectiveness provision—and faure to use the same
language in Section 209(b)(1)(B)—confirms that #igeency’s interpretation is
foreclosed. “Where Congress includes particulagleage in one section of a

statute but omits it in another section of the s&wike it is generally presumed that
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Congress acts intentionally and purposely in tilspalate inclusion or exclusion.”
Russello v. United Stated64 U.S. 16, 23 (1983). Here, Congress’s selecti
inclusion of “in the aggregate” demonstrates thattended to permit “aggregate”
review for the protectiveness determination—butarotwhere else.

Section 209(b)’s history confirms that conclusiofhe statute, as originally
enacted in 1967, required EPA’s predecessor toavareemption for California
standards unless it found that California “doesreqtire standards more stringent
than applicable federal standards to meet compgedind extraordinary conditions
or that such State standards . . . are not consistth section 202(a).” There is no
guestion that “standards” and “such State stantiandthe 1967 version of the
statute referred to the specific standards for wi@alifornia sought a waiver. As
this Court explained, the original provision reggirthat €achCalifornia standard
had to be ‘more stringent’ than the correspondedgfal standard” for a waiver to
be granted MEMA, 627 F.2d at 1110 n.32 (emphasis added).

In 1977, Congress inserted the phrase “in the agdeé into the portion of
Section 209(b) that addresses the protectiveneesnaaation. It did so for a
particular purpose: to allow California to make ‘@ygregate” determination
about the comparative protectiveness of its stalsjlaather than considering each
standard on its ownSee id.(citing Pub. L. No. 95-95, § 207, 91 Stat. 75%).

particular, Congress sought to permit California ¢aforce more stringent
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standards for oxides of nitrogen than EPA requibed less stringent standards for
carbon monoxide, which (California had determinegjuld result in greater
overall environmental benefits for the stateee idat 1110 & n.32 (quoting H.R.
REP. No. 95-294, at 301-02 (19773s reprinted in 1977 U.S.C.C.A.N. 1077,
1380).

Nothing in the history of Section 209(b)(1) givesyandication that by
including “in the aggregate” in the protectiveng@ssvision Congress intended to
do anything other than modify tlpgotectiveness provisionThere is no basis for
concluding that, with this three-word amendmentn@ess intended to radically
rewrite Section 209(b)(1)(B)'s entirely separaterfgpelling and extraordinary
conditions” criterion to allow EPA to waive preengot for any standard California
might present based on nothing more than the stateitinuing, generalized need
for its emissions program.

2. Even if there were any ambiguity concerning Geag's intent in

Section 209(b)(1)(B), EPA’s interpretation would &crutiny undeiChevronStep

" Indeed, it is not even clear that by adding timettie aggregate” phrase to Section
209(b)(1) Congress intended to permit “whole-pragraeview for the purposes
of California’s protectiveness determination—asaggal to allowing California to
consider the “aggregate” protectiveness of theofatandards presented to EPA
for waiver consideration at that particular tinfeee43 Fed. Reg. 25,730 (June 14,
1978) (explaining that California had “determineoatt the standards under
consideration in this decisiowere, in the aggregate, at least as protectiyriblic
health and welfare as the applicable federal stalstla(emphasis added).
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Two. Congress’s directive that EPA consider Catifa's “need” for its proposed
“State standards” has to mesmmething See Corley129 S. Ct. at 1566. But, as
explained above, if EPA’s interpretation were atedpit would render that
directive effectively meaningless. It would allo@alifornia to enforceany

emissions standards it wanted—regardless of neeldjeetonly to withstanding a
claim that the overall purpose of the waiver prmnshad passed. In this very
case, EPA concluded that it was compelled to wareemption for California’s

GHG standards simply because the agency had “ncgivedd any adverse
comments suggesting that California no longer needsparate motor vehicle
emissions program . . . .” 74 Fed. Reg. at 32,7A3statute designed to protect
regulatory uniformity—except in the case of Califie‘s “compelling and

tF 1]

extraordinary” “need” for state-specific “standdrdsannot reasonably be read to
permit that result.

Nor can EPA’s unreasonable interpretation be madsanable by what it
characterizes as agency “tradition[.Bee74 Fed. Reg. at 32,761 n.104. EPA’s
“whole-program” approach to Section 209(b)(1)(B)viesv has never been
considered, much less approved, by any court. tAisdCourt has made clear that

consistency in agency practice is never suffictergatisfyChevron “No matter

how consistent its past practice, an agency mustegplain why that practice
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comports with the governing statute and reasonaiside making.” S.E. Ala.
Med. Ctr. v. Sebeliy$72 F.3d 912, 920 (D.C. Cir. 2009).

In any event, the approach taken in EPA’'s Waiverciflen doesnot
comport with a long line of agency tradition. ABA explained in its 2008 Denial,
the agency'’s practice of waiving preemption basealifornia’s continuing need
for its own state-specific emissions program arwséhe context of California
proposing standards designed to addstage-specificconditions. See73 Fed.
Reg. at 12,161. In the case of such standardsagkacy concluded that it was
appropriate to waive preemption so long as theres wa indication that
California’s need for a state-specific emissionggpam to addresstate-specific
conditionshad passedld

California’'s GHG standards present a completelfede#ht situation. Here,
for the first time, California sought permission &mforce vehicle standards
designed to take on mational—indeed, global—environmental issue, one that
cannot be attributed to state-specific conditiogsven if EPA’s “whole-program”
review could be accepted as a reasonable apphcafithe statute in the case of
California’s typical standards, it makes no senseapply it to the standards
presented for review here. The fact that Cali@rhas a continuing need for a

program to addresstatespecific conditions is irrelevant to the statesed for
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emissions standards that do not, and are not iateno, address state-specific
conditions at all.
. EPA'S ALTERNATIVE BASIS FOR GRANTING THE WAIVER

WAS ARBITRARY AND CAPRICIOUS AND OTHERWISE
CONTRARY TO LAW

“[1]f the [EPA] Administrator ignores evidence densirating that [a Clean
Air Act] waiver should not be granted, or if he kedo overcome that evidence
with unsupported assertions of his own, he runsrifle of having his waiver
decision set aside as arbitrary and capricioldEMA, 627 F.2d at 1121. EPA’s
alternative basis for waiving preemption of Califia¥'s GHG standards suffers
from precisely those flaws.

EPA concluded that, even under the (proper) inggtion of Section
209(b)(1)(B) applied in the 2008 Denial, it was gqated to grant California’s
waiver request. See 74 Fed. Reg. at 32,763.That conclusion ignores the
indisputable fact that elevated GHG levels are gaatsedby California-specific
conditions. And it disregards the agency’s pri@mausion, supported by
extensive factual findings, that tleéfectsof climate change in California are not
sufficiently different from the rest of the countity justify a state-specific
response.

The primary basis for EPA’s conclusion-in-the-aitgive is that there is a

“logical link” between the issue of “global climathange” and California’s “local
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air pollution problem of ozone.ld. at 32,763. But the agency rejected the same
“link” as insufficient to justify the waiver in it2008 Denial—and for good reason.
GHG emissions in California do na@ausethe local problem of ozone. And
California admits that reducing GHG emissions inlifGania will do nothing
meaningful to fix it. Seepp. 7-8suprg J.A. __ (CARB Final Statement at 376).
Waiving federal preemption so that California carmsrupt national
uniformity by enforcing emissions standards thalif@aia admitswill have no
identifiable effect on the state’s local pollutigmoblems is both arbitrary and
capricious. It is only made more so by the faett ttat the time EPA granted
California’s waiver request, the agency was prewptdo promulgatéederal GHG
emissions standards, exactly the kind the ClearA&irenvisions for dealing with
national issues, like climate change. California, for i&rtp had committed to
discard its EPA-approved standards and adopt therdéregulations as its own, as
long as the standards promulgated were to Caldtgriking. Seepp. 14-15,
supra California’s readiness to jettison its own st@ms in favor of a (California-
approved) national response shows that, far froreedfing]” a state-based
approach to the problem of GHG vehicle emissionsiglwv Section 209(b)(1)(B)
requires to allow a waiver), California’s primaryotivation was to exercise

influence over the federal process.
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A. A “Logical Link” Between Climate Change And California’s
Ozone Problem Cannot Justify The Preemption Waiver

Until this Waiver Decision, EPA had long recognizeédat Section
209(b)(1)(B) requires “conditions” that are “uniqtee California” and “primarily
responsible focausingits air pollution problems.”See73 Fed. Reg. at 12,160-63
(emphasis added). That interpretation is compétlgdhe text, structure, and
history of the statute—and it required EPA to denpreemption waiver in this
case. Seepp. 30—-35supra Instead, EPA concluded that Section 209(b)(1d{0)
not preclude a waiver because it saw it a “logioak between the local air
pollution problem of ozone” and “California’s desito reduce GHGs as one way
to address the adverse impact that climate changge mave on local ozone
conditions.” 74 Fed. Reg. at 32,763. That concluss flawed for two reasons.

First, it is contrary to the plain meaning of Sewti209(b)(1)(B), which
requires acausal connection between California-specific conditionsd athe
pollution problem the state seeks to address. RA Explained when it rejected
the “logical link” theory in its 2008 Denial,

While climate change may impact levels of ozone in
California, this does not change the fact thatfdotors
causing elevated concentrations of [GHGs] are aletys
local to California. This is in contrast to thenéis of
motor vehicle emissions normally associated witbnez
levels, such as [volatile organic compounds] anddgs
of nitrogen], and the local climate and topogragimat in

the past have lead to the conclusion that Califohas
the need for state standards . . ..
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73 Fed. Reg. at 12,163.

Second, EPA’s “logical link” justification is dispved by California’s own
submissions. In those submissions, Californialaiiss any ability to achieve
“specific ozone reductions” through its GHG stanidar J.A. _ (CARB Final
Statement at 232). It acknowledged that “the redns in climate change
associated with individual policies or the acti@fsndividual regions”—including
its own GHG standards—will not be identifiablé. Id. at  (CARB Final
Statement at 376 (emphasis addes@g idat  (CARB Final Statement at 232).
In other words, whatever “logical link” may exisetiveen global climate change
and California’s “local or regional” problem of az®, the record contains direct
evidence that California’s GHG proposed standardsildv have no meaningful
ability to address either problem.

Faced with this record, EPA contended that “theraa need to delve into
the extent to which the GHG standards at issue \wetgd address climate change
or ozone problems,” insisting that the agency “doessecond-guess the wisdom
or efficacy of California’'s standards.” 74 Fed.gRaat 32,766 (citing CARB
Comments, EPA-HQ-OAR-2006-0173-0004). But whatedefierence California
may be due cannot excuse a total abdication of ER#dtutory responsibility to
consider whether the state actually “needs” itsppsed standards to address

“‘compelling and extraordinary conditions” under @t 209(b)(1)(B). Nor can it
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justify a finding of “need” whereCalifornia itself admits that its GHG standards
will have no meaningful effect on the problem tipeyportedly seek to address.
B. EPA’s Conclusion That The Impacts Of Climate Changeln

California Warranted A Waiver Lacked Any Record Support
And Arbitrarily Disregarded Its Prior Factual Findi ngs

EPA also concluded that the “impacts” of climateamge in California
justified its state-specific GHG standardSee74 Fed. Reg. at 32,764. That
justification fails at the outset because it isdohen California-specifieffects
rather than California-specificauses and the latter is what Section 209(b)(1)(B)
requires. Seepp. 30-35,supra Even if the statute permitted EPA to rely on
effects, its decision to do so here fails scrutidds an initial matter, it is difficult
to see how the “impacts” of climate change in @atifa—however severe or
disproportionate—could justify its state-specifitiG standards where California
has admitted that those standavd#i have no “identifiable” effecton climate
change J.A. __ (CARB Final Statement at 376). Asidarirthat threshold issue,
EPA’s disproportionate-impact conclusion finds mport in the record. To the
contrary, the available evidence (which EPA con®dein its 2008 Denial)
demonstrates that the climate-change impacts @ailifohas identified danot
uniquely affect that stateSee73 Fed. Reg. at 12,168 inally, EPA provides no
reasoned basis for rejecting its prior conclusitmaseéd on extensive factual

findings) that the effects of GHGs in Californiaarot “sufficiently different from
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the nation as a whole” to warrant a waiver. 73.Feeh. at 12,164 For each of
these reasons, EPA’s conclusion fails arbitrary-eaqaticious review.

As EPA recognized in 2008, “compelling and extramady conditions” do
not exist simply because climate change, causeseldwated GHG concentrations
in the global atmosphere, has or is expected te haweffect in California. Rather,
a waiver could be justified only if there were &isao conclude that the effects of
climate change are “compelling aedtraordinary in California as compared to
the nation as a wholesee73 Fed. Reg. at 12,164, pp. 31-8@pra

EPA conducted that comparison in 2008—and conclutiatl California-
specific impacts are not “sufficiently differentfoin those elsewhere to “merit
separate state GHG standards for new motor veliicldsat 12,168. It based that
conclusion on detailed factual findings concernthg comparative impacts of
climate change in California and the country atidarSee73 Fed. Reg. at 12,165
68. EPA found, for example, that “California’s gif@tation increases are not
gualitatively different from changes in other argad. at 12,168andthat “[r]lises
in sea level in the coastal parts of the UnitedeStare projected to be as severe, or
more severe, particularly in consequences, in titenfic and Gulf regions than in
the Pacific regions,id. EPA likewise concluded that “temperature incredses

occurred in most parts of the United States, andewdalifornia’s temperatures
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have increased by more than the national aver&gee tare other places in the
United States with higher or similar increaseemperature.”ld.

EPA also observed in 2008 that, while “many oféffects of global climate
change €.g, water supply issues, increases in wildfires,a@ff@n agriculture) will
affect California,” those same effects “are alsdlwwstablished to affect other
parts of the United States.id. at 12,168. It explained that “many parts of the
United States may have issues related to drinkiatemg.g, increased salinity)
and wildfires,” and that “effects on agricultureeaby no means limited to
California.” 1d.

Unlike its 2008 Denial, the Waiver Decision’s calesiation of the
comparative-impact issue is supported by no faadunalysis whatsoever. Instead,
EPA’s entire treatment of this issue boiled down tql) a statement that
“California has identified a wide variety of [clifeachange] impacts and potential
impacts within California”; (2) a belief that wailveopponents had not
“‘demonstrated that any other state, group of stategrea within the United States
would face a similar or wider-range of vulneramkt and risks”; and (3) a
conclusion that, as a result, the waiver must kmntgd. See74 Fed. Reg. at
32,764-65. In other words, EPA concluded that evavaof federal preemption is
warranted without pointing tany affirmative record evidence that climate change

has disproportionate effects in California as oppld® elsewhere in the country.
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In fact, what the available evidence shows is thatimpacts of climate
change in California areot disproportionate—as EPA itself recognized in 2808.
And, despite its complete reversal of position t(jasyear later), EPA gives no
explanation for why its prior factual findings c@moing comparative climate-
change impacts were wrong. When an agency’s “neleyprests upon factual
findings that contradict those which underlay it®op policy,” the agency must
“provide a more detailed justification than whatuhd suffice for a new policy
created on a blank slate FCC v. Fox Television Stations, In@é29 S. Ct. 1800,
1811 (2009). It must explain how “the relevantt$alcave changed.’/Am. Farm
Bureau Fed. v. EPAS59 F.3d 512, 521 (D.C. Cir. 2009). Here, EPWaiver
Decision reached a conclusion that contradictsnskte factual findings it made in
its 2008 Denial. EPA's failure to explain why #jected those findings, or to
provide any other reasonable basis for abandorisgrior conclusion, cannot
survive arbitrary-and-capricious review.

C. EPA’s Rulemaking On GHG Vehicle Emissions Standards-And

California’s Response To That Rulemaking—Demonstragd That
California Had No Need For State-Specific GHG Stanards

Section 209(b)(1)(B) requires EPA to deny a waiwetalifornia does not

“need its proposed standards to meet “compelling antaexdinary conditions.”

® Compare74 Fed. Reg. at 32,765 (noting that Californiantifies a “wide variety
of [climate change] impacts and potential impaatsts state)with 73 Fed. Reg. at
12,163-68 (considering each and every one of thaoggacts,” and finding them
to be inadequate basis for waiver).
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Here, “compelling and extraordinary conditions” eglainly lacking. Seepp. 30—
35,supra So too was any “need” for a California-specrésponse—a€alifornia
itself amply demonstrated to EPA while the stat@aiver request was under
consideration.

As noted above, at the time EPA completed recorsiide of its 2008
Denial, the agency, together with NHTSA, alreadyd hennounced plans to
implement a national regulatory program to add®s&> vehicle emissions for
MYs 2012 to 2016.Seepp. 7-8supra California, for its part, had already agreed
that if federal GHG standards were “substantialdy described in [the] Joint
Notice[,]” California would treat compliance withhaé federal standards as
tantamount to compliance with its own regulatiorfseeStand. Add. 2 (Nichols
Letter at 2).

The fact that California was willing to dispensetlwiits state-specific
standards, and apply the federal standards insfgaded that California did

“need” its own standards at all. EPA’s decision to waive Clean Air Act

° The same is true of California’s advance agreertemidopt pooling rules that
permit manufacturers to achieve compliance in M982to 2011 based on the
fleet-wide GHG emissions average for vehicles sol@alifornia and the Section
177 States.SeeCaL. CoDEREGSs tit. 13 § 1961.1(a)(1)(A)(i). Under those rules,
manufacturer can comply with California’s regulasoby selling low-GHG-
emitting vehicles ilMaryland (for example), while leaving its California inveny

of vehicles (and the associated GHG emissions)tkxas-is. In other words,
under California’s agreement, implementation ostendards could have no GHG-
reducing effect in California whatsoever.
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preemption in the face of that proof violated itststory mandate under Section
209(b)(1)(B), which requires the agency not to wgweemption where “need” is
lacking. 42 U.S.C. § 7543(b)(1)(B). Aside fromrzgeunlawful under the statute,
EPA’s decision was also arbitrary and capriciotle notion that California could
“need” state-specific emissions standatdat it was not even planning to use
simply makes no sense. Indeed, by giving Califothe ability to impose its own
GHG regulatory regime where a national response imasinent the only thing
EPA’'s Waiver Decision accomplished was to createcipely the kind of
burdensome, regulatory overlay that the preemppoovision was meant to
prevent. See generall{H.R. REp. No. 90-728, at 22 (1967as reprinted in1967
U.S.C.C.A.N. 1938, 1957-58 (recognizing the remuaburdens that may result
from “identical Federal and State standards, séglgradministered”).

IV. EPA HAD NO AUTHORITY TO DECLARE THAT CALIFORNIA
COULD “ENFORCE” ITS GHG STANDARDS

Section 209(b)(1) does not empower EPA to author@aifornia’s
enforcement of its GHG regulations, all other fadldmitations notwithstanding.
Rather, Section 209(b)(1) authorizes EPA to “wapelication ofthis sectioft—
l.e, of Section 209 itself. 42 U.S.C. § 7543(b)(1infdhasis added). EPA’s
Waiver Decision far exceeded Section 209(b)(1)mited scope: rather than
merely waiving Section 209’s preemption of the foahia GHG regulations, the

Waiver Decision purported to authorize Califorma“eénforceits greenhouse gas

58



Case: 09-1237  Document: 1252008  Filed: 06/25/2010  Page: 72

motor vehicle emissions regulations.” 74 Fed. Red¢32,746 (emphasis added).
Because it exceeds EPA’s authority, EPA’s Waiveci®len must be vacated. 5
U.S.C. 8 706(2)(C).

EPA cannot categorically declare that Californiaynianforce” its GHG
standards, because those state regulations arecsubj preemption under an
entirely separate statute: the Energy Policy aods€rvation Act (“EPCA,”) Pub.
L. No. 94-163, 89 Stat. 871 (1975). EPCA authaidNHTSA to set national
automobile fuel economy standards, 49 U.S.C. § 32%nhd those federal
standards preempt state laws: “When an averagedoaomy standard prescribed
under this chapter is in effect, a State or a jgalitsubdivision of a Statmay not
adopt or enforce a law or regulation related tolfeeonomy standards or average
fuel economy standard®r automobiles covered by an average fuel economy
standard under this chapteid! § 32919(a) (emphasis added).

EPCA'’s preemption provision is administered by NAT®ot EPA and
NHTSA has determined through notice-and-commenémaking that EPCA
preempts any “State requirement limiting £€nissions[.]” 71 Fed. Reg. 17,566,
17,654 (Apr. 6, 2006). According to NHTSA, EPCApeassly preempts state €O

emissions regulations, because such laws ‘“relagefuel economy standards”

1 The statute is expressly committed to the Secrets#r Transportation’s
administration,see49 U.S.C. § 32902(a), but he has delegated hisoatyhto
NHTSA, see49 C.F.R. § 1.50().
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through their “direct effect of regulating fuel camption.” Id. at 17,654. “CQ
emissions are always and directly linked to fuetstomption because G@ the
ultimate end product of burning gasoline. The mbrel a vehicle burns or
consumes, the more G@ emits.” Id. at 17,659 (footnotes omitted). NHTSA has
concluded that EPCA also impliedly preempts sta@ €missions regulations
because “[i]t would be inconsistent with the statutscheme, as implemented by
NHTSA, to allow another governmental entity to makeonsistent judgments”
about how to balance “conservation of energy, teldgical feasibility, economic
practicability, employment, vehicle safety and otlhelevant concerns.”Id. at
17,654. NHTSA stresses that EPCA preemaptkstate regulations related to fuel
efficiency, regardless of whether the state expfi¢abels their requirements “fuel
economy standards”; in other words, EPCA’s preevapeffect is defined by
substance, not formSee idat 17,670.

NHTSA's interpretation of EPCA’s preemptive effext state regulation of
GHG emissions has not been overturned by the ¢dorthie contrary, the Ninth
Circuit's decision in the legal challenge to NHTSA'rulemaking order
affirmatively stated that that decision did noeatfNHTSA'’s preemption analysis.

Ctr. for Biological Diversity v. NHTSA538 F.3d 1172, 1181 n.1 (9th Cir. 2068).

1 Two district courts have held that EPCA does meempt state COemissions
regulations after EPA grants a Section 209 preemptiaiver. Green Mountain
Chrysler Plymouth Dodge Jeep v. Crom®@8 F. Supp. 2d 295 (D. Vt. 2007),
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Nor has NHTSA made any subsequent modification t® preemption
interpretation. In fact, after announcing that@uld reconsider the issue, NHTSA
subsequently declined in May 2010 to modify itsgpnption analysisSee75 Fed.
Reg. at 25,546. Thus, NHTSA'’s interpretation of BPCA as preempting state
GHG emissions standards remains in full effect.

To be clear, this Court need not decide whetherAp@empts California’s
GHG regulations. In fact, EPA’s Waiver Decisioresiically “takes no position
regarding whether or not California’s GHG standadspreempted under EPCA.”
74 Fed. Reg. at 32,783. EPA was correct not t@ takposition on EPCA
preemption; EPA does not administer the EPCA—NHTHR#&s. Seep. 59 n.10,
supra

Instead, the question before the Court is whetheA bhas authority to
declare that California may “enforce” the state Gk#gulations. The answer is
that EPA may not. Section 209(b)(1) may empoweA E® remove Section
209(a) preemption as an obstacle to California’foreement of state-specific
GHGemissions standards, but EPCA remains an indepebdemgainst the state

standards’ enforcement. By broadly declaring ®alifornia may “enforce” its

appeal voluntarily dismissedNo. 07-4342 (2d Cir. Apr. 20, 2010Jentral Valley
Chrysler-Jeep Inc. v. Goldsten829 F. Supp. 2d 1151 (E.D. Cal. 2007). But
neither court considered NHTSA’s preemption conolusn the 2006 rulemaking
order. Compare71 Fed. Reg. at 17,6%th Green Mountain508 F. Supp. 2d at
343-92 and Central Valley529 F. Supp. 2d at 1161-79.
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GHG regulations, the Waiver Decision exceeded ERAiged statutory authority,

and must be vacated. 5 U.S.C. § 706(2)(C).

CONCLUSION

The petition for review should be granted, and\Wever Decision should

be vacated and remanded.
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Statutory & Regulatory Addendum
(“Stat. Add.”)

For the Court’s ease of reference, the following statutory and regulatory materials
are reproduced in this Addendum:

e 5U.S.C.§706

42 U.S.C. § 7507 [Section 177 of the Clean Air Act]

e 42 U.S.C. § 7521(a) [Section 202(a) of the Clean Air Act]

e 42 U.S.C. § 7543(a)(b) [Section 209(a)—(b) of the Clean Air Act]
e 49U.S.C. §32919

e Cal. Code Regs. tit. 13, § 1961.1(a)(1)(A)
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5 U.S.C. § 706
[Administrative Procedure Act—Scope of Review]

To the extent necessary to decision and when presented, the reviewing court shall
decide all relevant questions of law, interpret constitutional and statutory
provisions, and determine the meaning or applicability of the terms of an agency
action. The reviewing court shall—

(1) compel agency action unlawfully withheld or unreasonably delayed;
and

(2)  hold unlawful and set aside agency action, findings, and conclusions
found to be—

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) 1n excess of statutory jurisdiction, authority, or limitations, or
short of statutory right;

(D) without observance of procedure required by law;

(E) unsupported by substantial evidence in a case subject to sections
556 and 557 of this title or otherwise reviewed on the record of
an agency hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are subject
to trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole record or
those parts of it cited by a party, and due account shall be taken of the rule of
prejudicial error.

Stat. Add. 1
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42 U.S.C. § 7507
[Section 177 of the Clean Air Act]

Notwithstanding section 7543(a) of this title, any State which has plan provisions
approved under this part may adopt and enforce for any model year standards
relating to control of emissions from new motor vehicles or new motor vehicle
engines and take such other actions as are referred to in section 7543(a) of this title
respecting such vehicles if —

(1)  such standards are identical to the California standards for which a
waiver has been granted for such model year, and

(2) California and such State adopt such standards at least two years
before commencement of such model year (as determined by
regulations of the Administrator).

Nothing in this section or in subchapter II of this chapter shall be construed as
authorizing any such State to prohibit or limit, directly or indirectly, the
manufacture or sale of a new motor vehicle or motor vehicle engine that is certified
in California as meeting California standards, or to take any action of any kind to
create, or have the effect of creating, a motor vehicle or motor vehicle engine
different than a motor vehicle or engine certified in California under California
standards (a “third vehicle”) or otherwise create such a “third vehicle”.

Stat. Add. 2
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42 U.S.C. § 7521(a)

[Section 202(a) of the Clean Air Act]

(a) Authority of Administrator to prescribe by regulation

Except as otherwise provided in subsection (b) of this section —

(1

)

3)

The Administrator shall by regulation prescribe (and from time to
time revise) in accordance with the provisions of this section,
standards applicable to the emission of any air pollutant from any
class or classes of new motor vehicles or new motor vehicle engines,
which in his judgment cause, or contribute to, air pollution which may
reasonably be anticipated to endanger public health or welfare. Such
standards shall be applicable to such vehicles and engines for their
useful life (as determined under subsection (d) of this section, relating
to useful life of vehicles for purposes of certification), whether such
vehicles and engines are designed as complete systems or incorporate
devices to prevent or control such pollution.

Any regulation prescribed under paragraph (1) of this subsection (and
any revision thereof) shall take effect after such period as the
Administrator finds necessary to permit the development and
application of the requisite technology, giving appropriate
consideration to the cost of compliance within such period.

(A) In general

(1)  Unless the standard is changed as provided in
subparagraph (B), regulations under paragraph (1) of this
subsection applicable to emissions of hydrocarbons,
carbon monoxide, oxides of nitrogen, and particulate
matter from classes or categories of heavy-duty vehicles
or engines manufactured during or after model year 1983
shall contain standards which reflect the greatest degree
of emission reduction achievable through the application
of technology which the Administrator determines will
be available for the model year to which such standards
apply, giving appropriate consideration to cost, energy,
and safety factors associated with the application of such
technology.

Stat. Add. 3
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(11)  In establishing classes or categories of vehicles or
engines for purposes of regulations under this paragraph,
the Administrator may base such classes or categories on
gross vehicle weight, horsepower, type of fuel used, or
other appropriate factors.

(B) Revised standards for heavy duty trucks

(1)  On the basis of information available to the Administrator
concerning the effects of air pollutants emitted from
heavy-duty vehicles or engines and from other sources of
mobile source related pollutants on the public health and
welfare, and taking costs into account, the Administrator
may promulgate regulations under paragraph (1) of this
subsection revising any standard promulgated under, or
before the date of, the enactment of the Clean Air Act
Amendments of 1990 (or previously revised under this
subparagraph) and applicable to classes or categories of
heavy-duty vehicles or engines.

(i1)  Effective for the model year 1998 and thereafter, the
regulations under paragraph (1) of this subsection
applicable to emissions of oxides of nitrogen (NOx) from
gasoline and diesel-fueled heavy duty trucks shall contain
standards which provide that such emissions may not
exceed 4.0 grams per brake horsepower hour (gbh).

(C) Lead time and stability

Any standard promulgated or revised under this paragraph and
applicable to classes or categories of heavy-duty vehicles or engines
shall apply for a period of no less than 3 model years beginning no
earlier than the model year commencing 4 years after such revised
standard is promulgated.

(D)  Rebuilding practices

The Administrator shall study the practice of rebuilding heavy-duty
engines and the impact rebuilding has on engine emissions. On the
basis of that study and other information available to the
Administrator, the Administrator may prescribe requirements to
control rebuilding practices, including standards applicable to

Stat. Add. 4
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4

emissions from any rebuilt heavy-duty engines (whether or not the
engine is past its statutory useful life), which in the Administrator's
judgment cause, or contribute to, air pollution which may reasonably
be anticipated to endanger public health or welfare taking costs into
account. Any regulation shall take effect after a period the
Administrator finds necessary to permit the development and
application of the requisite control measures, giving appropriate
consideration to the cost of compliance within the period and energy
and safety factors.

(E) Motorcycles

For purposes of this paragraph, motorcycles and motorcycle engines
shall be treated in the same manner as heavy-duty vehicles and
engines (except as otherwise permitted under section 7525(f)(1) of
this title) unless the Administrator promulgates a rule reclassifying
motorcycles as light-duty vehicles within the meaning of this section
or unless the Administrator promulgates regulations under subsection
(a) of this section applying standards applicable to the emission of air
pollutants from motorcycles as a separate class or category. In any
case in which such standards are promulgated for such emissions from
motorcycles as a separate class or category, the Administrator, in
promulgating such standards, shall consider the need to achieve
equivalency of emission reductions between motorcycles and other
motor vehicles to the maximum extent practicable.

(A) Effective with respect to vehicles and engines manufactured
after model year 1978, no emission control device, system, or
element of design shall be used in a new motor vehicle or new
motor vehicle engine for purposes of complying with
requirements prescribed under this subchapter if such device,
system, or element of design will cause or contribute to an
unreasonable risk to public health, welfare, or safety in its
operation or function.

(B) In determining whether an unreasonable risk exists under
subparagraph (A), the Administrator shall consider, among
other factors, (1) whether and to what extent the use of any
device, system, or element of design causes, increases, reduces,
or eliminates emissions of any unregulated pollutants; (i1)
available methods for reducing or eliminating any risk to public

Stat. Add. 5
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()

(A)

(B)

©)

(D)

health, welfare, or safety which may be associated with the use
of such device, system, or element of design, and (ii1) the
availability of other devices, systems, or elements of design
which may be used to conform to requirements prescribed under
this subchapter without causing or contributing to such
unreasonable risk. The Administrator shall include in the
consideration required by this paragraph all relevant
information developed pursuant to section 7548 of this title.

If the Administrator promulgates final regulations which define
the degree of control required and the test procedures by which
compliance could be determined for gasoline vapor recovery of
uncontrolled emissions from the fueling of motor vehicles, the
Administrator shall, after consultation with the Secretary of
Transportation with respect to motor vehicle safety, prescribe,
by regulation, fill pipe standards for new motor vehicles in
order to insure effective connection between such fill pipe and
any vapor recovery system which the Administrator determines
may be required to comply with such vapor recovery
regulations. In promulgating such standards the Administrator
shall take into consideration limits on fill pipe diameter,
minimum design criteria for nozzle retainer lips, limits on the
location of the unleaded fuel restrictors, a minimum access zone
surrounding a fill pipe, a minimum pipe or nozzle insertion
angle, and such other factors as he deems pertinent.

Regulations prescribing standards under subparagraph (A) shall
not become effective until the introduction of the model year for
which it would be feasible to implement such standards, taking
into consideration the restraints of an adequate leadtime for
design and production.

Nothing in subparagraph (A) shall (i) prevent the Administrator
from specifying different nozzle and fill neck sizes for gasoline
with additives and gasoline without additives or (ii) permit the
Administrator to require a specific location, configuration,
modeling, or styling of the motor vehicle body with respect to
the fuel tank fill neck or fill nozzle clearance envelope.

For the purpose of this paragraph, the term “fill pipe” shall
include the fuel tank fill pipe, fill neck, fill inlet, and closure.

Stat. Add. 6
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(6) Onboard vapor recovery

Within 1 year after November 15, 1990, the Administrator shall, after
consultation with the Secretary of Transportation regarding the safety of
vehicle-based (“onboard”) systems for the control of vehicle refueling
emissions, promulgate standards under this section requiring that new light-
duty vehicles manufactured beginning in the fourth model year after the
model year in which the standards are promulgated and thereafter shall be
equipped with such systems. The standards required under this paragraph
shall apply to a percentage of each manufacturer's fleet of new light-duty
vehicles beginning with the fourth model year after the model year in which
the standards are promulgated. The percentage shall be as specified in the
following table:

IMPLEMENTATION SCHEDULE FOR ONBOARD VAPOR RECOVERY REQUIREMENTS

Model year commencing after standards promulgated Percentage™
Fourth 40
Fifth 80
After Fifth 100

* Percentages in the table refer to a percentage of the manufacturer's sales
volume.

The standards shall require that such systems provide a minimum
evaporative emission capture efficiency of 95 percent. The requirements of
section 7511a(b)(3) of this title (relating to stage Il gasoline vapor recovery)
for areas classified under section 7511 of this title as moderate for ozone
shall not apply after promulgation of such standards and the Administrator
may, by rule, revise or waive the application of the requirements of such
section 7511a(b)(3) of this title for areas classified under section 7511 of this
title as Serious, Severe, or Extreme for ozone, as appropriate, after such time
as the Administrator determines that onboard emissions control systems
required under this paragraph are in widespread use throughout the motor
vehicle fleet.

Stat. Add. 7
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42 U.S.C. § 7543(a)—(b)

[Section 209(a)—(b) of the Clean Air Act]

(a)  Prohibition

No State or any political subdivision thereof shall adopt or attempt to enforce any
standard relating to the control of emissions from new motor vehicles or new
motor vehicle engines subject to this part. No State shall require certification,
inspection, or any other approval relating to the control of emissions from any new
motor vehicle or new motor vehicle engine as condition precedent to the initial
retail sale, titling (if any), or registration of such motor vehicle, motor vehicle
engine, or equipment.

(b) Waiver

(1

)

3)

The Administrator shall, after notice and opportunity for public
hearing, waive application of this section to any State which has
adopted standards (other than crankcase emission standards) for the
control of emissions from new motor vehicles or new motor vehicle
engines prior to March 30, 1966, if the State determines that the State
standards will be, in the aggregate, at least as protective of public
health and welfare as applicable Federal standards. No such waiver
shall be granted if the Administrator finds that--

(A) the determination of the State is arbitrary and capricious,

(B) such State does not need such State standards to meet
compelling and extraordinary conditions, or

(C)  such State standards and accompanying enforcement
procedures are not consistent with section 7521(a) of this title.

If each State standard is at least as stringent as the comparable
applicable Federal standard, such State standard shall be deemed to be
at least as protective of health and welfare as such Federal standards
for purposes of paragraph (1).

In the case of any new motor vehicle or new motor vehicle engine to
which State standards apply pursuant to a waiver granted under
paragraph (1), compliance with such State standards shall be treated as

Stat. Add. 8



Case: 09-1237  Document: 1252008  Filed: 06/25/2010  Page: 10

compliance with applicable Federal standards for purposes of this
subchapter.

Stat. Add. 9
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49 U.S.C. § 32919
[Energy Policy and Conservation Act

(a) General. — When an average fuel economy stdrmtascribed under this
chapter is in effect, a State or a political sulzion of a State may not adopt or
enforce a law or regulation related to fuel econ@tayndards or average fuel
economy standards for automobiles covered by arageduel economy standard
under this chapter.

(b) Requirements must be identical. — When a reguént under section 32908 of
this title is in effect, a State or a political silbsion of a State may adopt or
enforce a law or regulation on disclosure of fusremy or fuel operating costs
for an automobile covered by section 32908 ontiaéflaw or regulation is

identical to that requirement.

(c) State and political subdivision automobiles A-State or a political
subdivision of a State may prescribe requirememtéuel economy for
automobiles obtained for its own use.

Stat. Add. 10
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Cal. Code Regs. tit. 13, § 1961.1(a)(1)(A)

(a) Greenhouse Gas Emission Requirements. The greenhouse gas emission
levels from new 2009 and subsequent model year passenger cars, light-duty
trucks, and medium-duty passenger vehicles shall not exceed the following
requirements. Light-duty trucks from 3751 lbs. LVW - 8500 Ibs. GVW that
are certified to the Option 1 LEV II NOx Standard in section 1961(a)(1) are
exempt from these greenhouse gas emission requirements, however,
passenger cars, light-duty trucks 0-3750 lbs. LVW, and medium-duty
passenger vehicles are not eligible for this exemption.

(1) Fleet Average Greenhouse Gas Requirements for Passenger Cars,
Light-Duty Trucks, and Medium-Duty Passenger Vehicles.

(A)(1) The fleet average greenhouse gas exhaust mass emission values
from passenger cars, light-duty trucks, and medium-duty
passenger vehicles that are produced and delivered for sale in
California each model year by a large volume manufacturer
shall not exceed:

Stat. Add. 11



Case: 09-1237  Document: 1252008  Filed: 06/25/2010  Page: 13

FLEET AVERAGE GREENHOUSE GAS EXHAUST MASS EMISSION REQUIREMENTS FOR
PASSENGER CAR, LIGHT-DUTY TRUCK, AND MEDIUM-DUTY PASSENGER VEHICLE
WEIGHT CLASSES'

(4,000 mile Durability Vehicle Basis)
Fleet Average Greenhouse Gas Emissions

(grams per mile CO2 - equivalent)

All PCs; LDTs
LDTs 0-3750 Ibs. 3751 Ibs. LVW - 8500 Ibs.
Model Year LVW GVW; MDPVs
2009 323 439
2010 301 420
2011 267 390
2012 233 361
2013 227 355
2014 222 350
2015 213 341
2016 + 205 332

' Each manufacturer shall demonstrate compliance with these values in accordance
with section 1961.1(a)(1)(B).

1.  For each model year, a manufacturer must demonstrate compliance
with the fleet average requirements in this section 1961.1(a)(1)(A)
based on one of two options applicable throughout the model year,
either:

Option 1: the total number of passenger cars, light-duty trucks, and
medium-duty passenger vehicles that are certified to the California

Stat. Add. 12
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exhaust emission standards in this section 1961.1, and are produced
and delivered for sale in California; or

Option 2: the total number of passenger cars, light-duty trucks, and
medium-duty passenger vehicles that are certified to the California
exhaust emission standards in this section 1961.1, and are produced
and delivered for sale in California, the District of Columbia, and all
states that have adopted California's greenhouse gas emission
standards for that model year pursuant to Section 177 of the federal
Clean Air Act (42 U.S.C. § 7507).

a.

For the 2009 and 2010 model years, a manufacturer that selects
compliance Option 2 must notify the Executive Officer of that
selection, in writing, within 30 days of the effective date of the
amendments to this section (a)(1)(A)1 or must comply with
Option 1.

For the 2011 and later model years, a manufacturer that selects
compliance Option 2 must notify the Executive Officer of that
selection, in writing, prior to the start of the applicable model
year or must comply with Option 1.

When a manufacturer is demonstrating compliance using
Option 2 for a given model year, the term “in California” as
used in subsections 1961.1(a)(1)(B)3. and 1961.1(b) means
California, the District of Columbia, and all states that have
adopted California's greenhouse gas emission standards for that
model year pursuant to Section 177 of the federal Clean Air Act
(42 U.S.C. § 7507).

A manufacturer that selects compliance Option 2 must provide
to the Executive Officer separate values for the number of
vehicles produced and delivered for sale in the District of
Columbia and for each individual state within the average.

(A)(i1) For the 2012 through 2016 model years, a manufacturer may

elect to demonstrate compliance with this section 1961.1 by
demonstrating compliance with the National greenhouse gas
program as follows:

Stat. Add. 13
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1. A manufacturer that selects compliance with this option
1961.1(a)(1)(A)(i1) must notify the Executive Officer of
that selection, in writing, prior to the start of the

applicable model year or must comply with
1961.1(a)(1)(A)().

2. The manufacturer must submit to ARB a copy of the
Model Year CAFE report that it submitted to EPA as
required under 40 CFR §86.1865-12 (as proposed at 74
Fed.Reg. 49454, 49760 (September 28, 2009) and
adopted by EPA on April 1, 2010, 75 Fed.Reg. [insert
page] (April [insert date], 2010), for demonstrating
compliance with the National greenhouse gas program
and the EPA determination of compliance. These must
be submitted within 30 days of receipt of the EPA
determination of compliance, for each model year that a
manufacturer selects compliance with this option

1961.1(a)(1)(A)(i). and

3. If a manufacturer has outstanding greenhouse gas debits
at the end of the 2011 model year, as calculated in
accordance with 1961.1(b), the manufacturer must
submit to the Executive Officer a plan for offsetting all
outstanding greenhouse gas debits by using greenhouse
gas credits earned under the National greenhouse gas
program before applying those credits to offset any
National greenhouse as program debits. Upon approval
of the plan by the Executive Officer, the manufacturer
may demonstrate compliance with this section 1961.1
by demonstrating compliance with the National
greenhouse gas program. Any California debits not
offset by the end of the 2016 model year National
greenhouse gas program reporting period are subject to
penalties as provided in this Section 1961.1.

Stat. Add. 14
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Standing Addendum
(“Stand. Add.”)
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\f‘ Air Resources Board

Mary D. Nichols, Chairman
1001 | Street » P.O. Box 2815
Linda S. Adams Sacramento, California 95812 « www.arb.ca.gov Arnold Schwarzenegger
Secretary for Governor
Environmental Protection

May 18, 2009

The Honorable Lisa P. Jackson, Administrator
United States Environmental Protection Agency

The Honorable Ray LaHood, Secretary
United States Department of Transportation

California recognizes the benefit for the country and California of a National Program to
address greenhouse gases (GHGs) and fuel economy and the historic announcement
of United States Environmental Protection Agency (EPA) and National Highway
Transportation Safety Administration’s (NHTSA) intent to jointly propose a rule to set
standards for both. California fully supports proposal and adoption of such a National
Program, which California understands will be subject to full notice-and comment
rulemaking, affording all interested parties including California the right to participate
fully, comment, and submit information, the results of which are not pre-determined but
depend upon processes set by law. California has had a historic role in advancing the
control of air pollution, including greenhouse gases, through its motor vehicle program,
and welcomes this opportunity to be a partner in helping to advance a harmonized
National Program. California understands that the proposed National Program would
not alter California’'s longstanding authority under the Clean Air Act to have its own
motor vehicle emissions program. California also commits to working with EPA and
NHTSA, the industry, states, and other stakeholders to help our country address global
climate change and the need to reduce oil consumption by developing this kind of
strong, coordinated national program for the model years after 2016.

In order to promote the adoption of the National Program, California commits to take the
following actions, subject to the understandings described below. California commits to
formally initiate the rulemaking to revise its standards within two weeks of EPA’s
issuance of proposed national GHG standards substantially as described in the May,
2009 Joint Notice of Intent to conduct rulemaking. California also stands ready to enter
into any appropriate agreements to effectuate these commitments.

(1) California commits to revise its standards on GHG emissions from new motor
vehicles for model-years (MYs) 2009 through 2011, such that the emissions limits do
not change but compliance with the standards can be demonstrated based on the GHG
emissions from the fleet of vehicles sold in California and the states that adopt and
enforce California’s GHG emissions standards under section 177 of the Clean Air Act
(CAA). This would expand the averaging pool for compliance purposes from the fleet of

The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption.
For a list of simple ways you can reduce demand and cut your energy costs, see our website: http://www.arb.ca.gov.

California Environmental Protection Agency

Printed on Recycled Paper Stand. Add. 1
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vehicles sold in California to the larger fleet of vehicles sold in California and these other
states.

(2) California commits to revise its standards on GHG emissions from new motor
vehicles for MYs 2012 through 2016, such that compliance with the GHG emissions
standards adopted by EPA shall be deemed compliance with the California GHG
emissions standards.

(3) California commits to revise as necessary its standards on GHG emissions from new
motor vehicles for MYs 2009 through 2011, such that under its standards manufacturers
have the right to use data generated by the CAFE test procedures, vehicle selection,
and other testing protocols, including substitution of CAFE test data for previously
submitted test data, to demonstrate compliance.

California’s commitment to take these actions contemplates that the following will occur:

(1) EPA completes its pending reconsideration of California’s request for a waiver of
preemption under section 209 of the CAA for its GHG emissions standards for motor
vehicles, for MYs 2009 through 2016, and if EPA decides to grant California’s request
for MYs 2009 through 2016.

(2) Manufacturers of motor vehicles, their trade associations, and other parties affiliated
with such manufacturers and/or under their control, who are currently engaged in
litigation challenging California's regulation of GHG emissions, including litigation over
preemption under Energy Policy Conservation Act (EPCA) of California’'s regulation of
GHG emissions or litigation over EPA’s denial of a waiver of preemption under the CAA,
do not contest any final decision by EPA granting California’s request for such a waiver.

(3) EPA proposes national GHG standards substantially as described in the May, 2009
Joint Notice of Intent to conduct rulemaking.

(4) Manufacturers of motor vehicles, their trade associations, and other parties affiliated
with such manufacturers and/or under their control have all pending litigation in the
various state courts, U.S. District Courts, and the U. S. Circuit Courts of Appeals
challenging California’s regulation of GHG emissions, including litigation concerning
preemption under EPCA of California’s and other state’s GHG standards stayed upon
issuance of the May, 2009 Joint Notice, and dismiss all such litigation upon final
adoption by California of the three revisions described above for its GHG emissions
standards and do not renew any such litigation for MYs 2009-2016.

Stand. Add. 2
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(5) EPA adopts national GHG standards substantially the same as those proposed in
the Joint Notice, and manufacturers of motor vehicles, their trade associations, and
other parties affiliated with such manufacturers and/or under their control, agree to and
do not contest these rules.

California confirms that the 45 day condition on a MY 2009 Executive Order means that
if a waiver is granted under CAA section 209, then a manufacturer has to be in
compliance with all of the data submission or other requirements, related to issuance of
the Executive Order, that would have applied on or before that 45 day date if the waiver
had been granted previously. This does not accelerate in any way any other
requirements under the regulations, for example manufacturers can continue to provide
CAFE test data after that date and through the year under the CAFE testing protocols,
and do not need to demonstrate compliance with the annual average until after the end
of the year.

California believes that the actions discussed in the letter could occur under a timeline
as follows:

EPA and Department of Transportation (DOT) issue the Notice of Intent and various
Companies stay pending litigation.

EPA makes a final decision upon reconsideration of California's request for a waiver.
EPA and DOT issue a Notice of Proposed Rulemaking.
California issues a final rule that revises its regulations.

Companies dismiss pending litigation upon final adoption of regulatory changes by
California.

EPA and DOT issue a Notice of Final Rulemaking.
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UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

CHAMBER OF COMMERCE OF THE )
UNITED STATES OF AMERICA and )
NATIONAL AUTOMOBILE
DEALERS ASSOCIATION,

Petitioners
Case No. 09-1237

V.

U.S. ENVIRONMENTAL
PROTECTION AGENCY and

LISA P. JACKSON, Administrator,
U.S. Environmental Protection Agency,

R N N . I W N N N N

Respondents

DECLARATION OF DAVID W. REGAN

[, David W. Regan, being over the age of 21 years, have personal knowledge
and am competent to testify to the matters set forth herein. I hereby certify as
follows:

1. I am the Vice President for Legislative Affairs of the National
Automobile Dealers Association (“NADA”). My duties include
advocacy on behalf of franchised new-car and new-truck dealers
before the United States Congress and many of the federal
regulatory agencies. As part of my regular duties, I have actively
participated in NADA’s advocacy regarding California’s request to
the U.S. Environmental Protection Agency (“EPA™) for a waiver
of Clean Air Act (“CAA”) preemption for that state’s greenhouse
gas (“GHG”) emissions standards for new motor vehicles.

Stand. Add. 4
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2. NADA represents nearly 17,000 vehicle dealers, both domestic and
international, with more than 36,000 separate franchises, that sell
new and used motor vehicles and engage in service, repair, and
parts sales. NADA’s members are located in California and other
states that, as a result of EPA’s decision to grant California’s
waiver request, may adopt and apply California’s state-specific
GHG standards.

3. On behalf of its members, NADA represents new-car and new-
truck dealer interests before the U.S. Congress; represents the
interests of dealers in regulatory matters; addresses major issues
affecting dealer/manufacturer relations; develops research data on
the automobile industry; operates training and service programs to
improve dealership business operations, sales, and service
practices; and assists dealers in understanding information
technology issues.

4. The majority of NADA’s members are locally-owned and
-operated businesses located throughout the nation. As such,
NADA member dealerships rely on NADA to represent their
interests in administrative, legislative, and judicial proceedings.

5. In its Motion to Dismiss for Lack of Standing, EPA contends that
NADA does not have standing to seek judicial review of EPA’s
June 30, 2009 decision to waive CAA preemption for California’s
state-specific GHG standards. NADA believes that its standing to
challenge that decision on behalf of its members is self-evident
based, inter alia, on the record of proceedings before EPA
concerning the California standards.

6. On April 30, 2007, EPA announced that it would accept comments
concerning a request by California to waive CAA preemption for
its GHG emissions standards. 72 Fed. Reg. 21,260. On June 15
and October 12, 2007, NADA, acting on behalf of its members,
submitted comments concerning California’s waiver request and
explaining why a decision by EPA to grant that request would
cause substantial financial harm to its members. EPA-HQ-OAR-
2006-0173-1671 (June 15, 2007); EPA-HQ-OAR-2006-0173-3646
(Oct. 12, 2007).!  Specifically, NADA explained that the

' This Declaration makes reference to documents in the Administrative Record as certified in this matter by EPA.

&9
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regulations are likely to result in undue constraints on motor
vehicle product availability and in significant price increases that
could lead to reduced sales, reduced dealership profits, reduced
workforces, and retention of older vehicles. NADA also stated that
the California standards would likely result in California dealers
losing sales to dealers in other states or to dealers of vehicles
produced by unregulated manufacturers.

7. On March 6, 2008, EPA announced a decision denying
California’s request for a CAA preemption waiver. 73 Fed. Reg.
12,156. On May 5, 2008, California and other petitioners filed
three petitions for review of that decision in this Court, which were
ultimately consolidated. California v. EPA, Nos. 08-1178, 08-
1179, 08-1180. On May 7, 2009, NADA filed a motion to
intervene in that action. Document No. 1116122. That unopposed
motion was granted by order of this Court dated June 25, 2008.
Document No. 1123652. After merits briefing from all parties and
amici, and following EPA’s action to reconsider its waiver
decision, the appeal was held in abeyance by order of this Court
dated February 25, 2009. Document No. 1167136. The appeal
was dismissed by Order of this Court dated September 3, 2009
following EPA’s 2009 decision to reverse its earlier determination

and grant California’s request for a CAA preemption waiver.
Document No. 1204414.

8. On January 21, 2009, California wrote EPA seeking
reconsideration of its earlier request for a CAA waiver for its state-
specific GHG emission standards. EPA-HQ-OAR-2006-0173-
7044.1. On February 12, 2009, EPA announced that it would
reconsider its March 6, 2008 decision to deny California’s waiver
request. 74 Fed. Reg. 7040.

9. On March 5, 2009, NADA Chairman John McEleney testified on
behalf of NADA’s members at an EPA hearing on the
reconsideration of California’s waiver request. EPA-HQ-OAR-
2006-0173-7176.7.  On April 6, 2009, Douglas Greenhaus,
Director, Environment, Health and Safety, NADA, and Andrew
Koblenz, Vice President and General Counsel, NADA, submitted
written comments to EPA on behalf of NADA’s members. EPA-
HQ-OAR-2006-0173-8956. In Chairman McEleney’s testimony
and its April 2009 comments, NADA again explained that NADA

Stand. Add. 6
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has concluded California’s GHG standards are likely to adversely
affect new motor vehicle commerce and thereby harm NADA’s
members.

10.  On June 30, 2009, EPA reversed its earlier determination and

granted California’s renewed request for a CAA preemption
waiver. 74 Fed. Reg. 32,744 (July 8, 2009).

1I.  On September 8, 2009, NADA joined with the Chamber of
Commerce to file a petition for review of EPA’s June 30, 2009
waiver decision. NADA filed this petition to defend the business
interests of its dealer members, which are threatened by EPA’s
determination to grant California a waiver of CAA preemption
relating to its GHG standards. At that time, and at the time the
docketing statement for the Petition was filed, NADA reasonably
believed that its standing to bring this Petition on behalf of its
members was self-evident based on, inter alia, the inevitable effect
of EPA’s decision on NADA’s membership and based on the
record of proceedings before the EPA in connection with
California’s waiver request, which includes comments submitted
by numerous individual NADA members setting forth the business
and financial harms they expect to suffer as a result of EPA’s
decision. NADA also reasonably believed that its associational
standing was self-evident based on NADA’s participation as an
intervenor in the petition for review of EPA’s 2008 decision to
deny California’s original waiver request.

I declare under penalty of perjury under the laws of the United States of

America that the foregoing is true and correct.

Executed on November 9, 2002zj ? q
David W. Regan
Vice President, Legislative Affairs
National Automobile Dealers Association

8400 Westpark Drive
McLean, VA 22102
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UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

CHAMBEI OF COMMERCE OF THE )
UNITED STATES OF AMERICA and )
NATIONAL AUTOMOBILE
DEALERS ASSOCIATION,

Petit.oners
Case No. 09-1237

\L

U.S. ENVIRONMENTAL
PROTECTION AGENCY and

LISA P. JACKSON, Administrator,
U.S. Environmenta! Protection Agency,

Respiondents

DECLARATION OF STEVE PLEAU

I, Stave Pleau, being over the age of 21 years, have personal knowledge and
am compelent to testify to the matters set forth herein. I hereby certify as follows:

1. [ am the owner and President of four Ford auto dealerships in
Northern California: Future Ford of Roseville, Future Ford of
Sacramento, Future Ford of Concord, and Future Ford of Clovis.

2. All four dealerships are incorporated in and pay taxes in
California. All four dealerships have common features, but the
specific information set forth in this declaration relates primarily to
Future Ford of Roseville.

2. Future Ford of Roseville is located at 650 Auto Mall Drive,
Roseville, California, 95661. It began business operations in 1981.
It is a member of the National Auto Dealers Association. To my

1
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knowledge, it is the largest Ford dealership in Northern California.
It has 172 employees and an expected annual revenue of about
$100 million. Approximately $35 million of that revenue is from
the sale of new vehicles, approximately $26 million is from the
sale of used vehicles, and the balance is from parts and service.

4, So far in 2009, Future Ford of Roseville has sold 1,186 new
vehicles; of those 308 are cars, and 878 are trucks. Qur dealership
is located near the Sierra Nevada Mountains, and our clientele
purchases vehicles that can be used recreationaily. For this reason,
our sales tend to favor powerful, high-performance trucks,
including SUVSs,

5. Future Ford of Roseville is located in the largest auto mall in the
United States. It takes less than two hours to drive from this auto
mall to Reno, Nevada, where another Ford dealership is located.
Consequently, our local competition includes dealers of other
manufacturers, and our out-of-state competition also includes Ford
dealerships.

6 Based on my 28 years of experience as a Ford dealer, it is my
belief that the success of my dealerships depends on having the
cars that customers want to purchase. Because customers have so
many choices, both regarding the make and model of their
purchases and regarding which dealership to use when making that
purchase, I make it a priority to be aware of consumer demand and
to have a stock of Ford vehicles that is as responsive as possible to
that demand. When customers want a model that my dealerships
do net have on hand, I work, and 1 have instructed my employees
to work, as hard as we can to get that model as fast as we can
because we do not want to lose business. We do not want to lose
individual sales, but we also work to satisfy demand because about
30% of our sales come from customers who have bought from us
previously. '

I am aware that the California Air Resources Board (“CARB”) has
issued standards regulating greenhouse gas emissions from
passenger cars, light trucks, and medium-duty passenger vehicles
and the United States Environmental Protection Agency (“EPA™)
has granted a waiver to allow those standards to take effect.

-~}
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S. I am aware that the California emissions standards are applied on a

“fleet-average” basis. Based on my past discussions within my
industry about the regulated manufacturers’ ability to comply with.
the Catifornia greenhouse gas standards, it is my understanding
that the need for fleet-wide averaging under the new standards
could limit Ford’s ability to deliver certain models to California
dealers, or may force Ford to “compensate” for delivering high-
emitting vehicles by delivering more light-weight, low-emission
models than the market demands.

9 As a result, the standards may limit my ability to obtain and keep
in stock a sufficient quantity of the vehicles that my customers
want or need to buy, particularly those with the most powerful
engines available for a given model.

1J. 1 also believe, based on my understanding of the fleet averaging
requirements of California’s new greenhouse gas standards, that
the standards could result in a surplus of vehicles that my customer
base does not desire.

11. 1In sum, it is my belief and understanding that the new standards
threaten to cause a shortage of vehicles that I can sell and a surplus
of vehicles that I cannot.

12.  An inability to stock the vehicles that are desired by my customer
base would reduce my potential for sales and limit my ability to
compete with dealers for other manufacturers and with other Ford
dealers, particularly those who operate out-of state. In my
professional experience based on 28 years owning and operating
Ford dealerships, customers are unwilling to wait extended periods
for desirable models or purchase models that do not meet their
buying criteria. Not all manufacturers are limited by these
regulations. Therefore, if Future Ford of Roseville (or another
dealership that 1 own) is unable to obtain enough of the most
desirable models to satisfy customer demand, 1 anticipate that I
will lose sales to dealers that are able to make available models
comparable to desirable Ford vehicles. I also risk losing business
even if a customer particularly wants a Ford model, because if [ am
unable to obtain the particular model a customer wants, that
customer can casily purchase the model from a Ford dealership in
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Nevada, which will not be subject to the same fleet-averaging
restrictions. ' '

{2, A surplus of low-emissions vehicles potentially brought on by the
new standards also threatens to cause me financial harm. Once
Ford delivers vehicles to my dealerships, I am respounsible for their
insurance, upkeep, and the cost of the floor space and lot space that
they occupy. The money I would have to use to buy those vehicles
is an opportunity cost to me, because I cannot use jt instead to buy
vehicles of more popular models. And if I am forced to stock less
popular models, I can expect to eventually have to cut their sales
price in order to sell them at all, thereby decreasing the return on
my investment.

I«.  For the foregoing reasons, I anticipate,~—based on my experience
as a Ford dealer, my customers’ prior behavior, and the market for
competition in my area—that the GHG emissions standards
adopted by CARB and approved by the EPA threaten to put me in
a serjous competitive disadvantage as compared to dealers of cars
made by nen-regulated manufacturers and as compared to out-of-
state Ford dealers. ' ' -

I declare under penalty of perjury under the laws of the United States of

America that the foregoing is true and correct.

Execated on November 8, 2009

%,;—-——*
~ Steve’Pleau VY

Future Ford of Roseville
650 Auto Mall Drive
Roseville, CA 95661
(916) 969-3600
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UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

CHAMBER OF COMMERCE OF THE )
UNITED STATES OF AMERICA and )
NATIONAL AUTOMOBILE
DEALERS ASSOCIATION,

Petitioners
Case No. 09-1237

V.

U.S. ENVIRONMENTAL
PROTECTION AGENCY and

LISA P. JACKSON, Administrator,
U.S. Environmental Protection Agency,

T it e

Respondents

DECLARATION OF VINCENT TRASATTI, JR.

I, Vincent Trasatti, Jr., being over the age of 21 years, have personal
knowledge and am competent to testify to the matters set forth herein. I hereby
certify as follows:

1. 1 am the Dealer Partner and Vice President of East West Lincoln
Mercury, a new car dealership in Landover Hills, Maryland.

2. I am submitting this declaration on behalf of East West Lincoln
Mercury.
3. Bast West Lincoln Mercury is a member of the National

Automobile Dealers Association.
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4, East West Lincoln Mercury has approximately 50 employees. We
are primarily a new car franchise dealership, and our employees
and their families rely on the success of our business for their
livelihood.

5. Tast West Lincoln Mercury is located at 7591 Annapolis Road in
Landover Hills, Maryland, 20784. It is inside Interstate 495,
known as the “Capital Beltway,” and is less than 20 miles from the
Commonwealth of Virginia. Tt takes less than 30 minutes to drive
from our dealership to dealerships within Virginia. Our customers
have ready access to dealerships anywhere in the Washington,
D.C. metropolitan area, including in Virginia and Maryland.

6. The State of Maryland, where my dealership is located, adopted
regulations identical to regulations adopted by California to limit
greenhouse gas emissions from passenger cars, light trucks, and
medium-duty passenger vehicles beginning with the 2011 model
year. As a tesult of the U.S. Environmental Protection Agency’s
preemption waiver, Maryland’s greenhouse gas €MISS1oNs
standards will be effective and enforceable beginning with the
2011 model vear.

7. A top business priority of East West Lincoln Mercury is to have
the models that my customers want, when they want them. Based
on my experience in the vehicle dealership business, I am
concerned that Maryland’s adoption of the California fleet-average
greenhouse gas emission standards could limit my ability to
maintain the stock that my customers want and expect me to have.
] am concerned that compliance with Maryland’s new greenhouse
gas emissions standards may limit the ability of Ford Motor
Company to supply my dealership with the vehicle stock necessary
to meet consumer demand.

8. If, as a result of Maryland’s greenhouse gas standards, Ford Motor
Company alters the mix of vehicles that it delivers to Maryland
dealers, 1 anticipate that it will be more difficult to stock the mix of
vehicles that my customers expect to be able to purchase from my
dealership.

9. Based on my 18 years cxperience with East West Lincoln
Mercury, [ know that customers are able and willing to shop
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around for what they want. [ therefore anticipate that when
customers seek to purchase vehicles that T am unable to obtain, my
dealership will lose sales to out-of-state dealers or to dealers of
other, unregulated manufacturers. If that happens, my dealership
will also lose revenue from service and parts that flows from
vehicle sales, as well as the opportunity for repeat business when a
customer is ready to purchase a new vehicle. I expect that many of
these lost sales will go to Maryland dealers who sell cars or trucks
made by unregulated manufacturers. Others will go to dealers in
Virginja that can obtain models that will be rationed in Maryland
but not in Virginia. Either way, my dealership is threatened with a
competitive disadvantage.

10. T also anticipate that my dealership may have to keep a greater
amount of less popular cars on the lot as a result of Maryland’s
greenhouse gas standards, which threatens to cost East West
Lincoln Mercury money. Every day that the dealership carries a
car that does not sell, it loses the chance to use that space for a
more popular car; it has to pay insurance and upkeep costs; and it
loses the use of the money that was spent in obtaining the car. And
eventually East West Lincoln Mercury will have to cut the price of
those less popular cars or trucks to sell them at all.

I declare under penalty of perjury under the laws of the United States of

America that the foregoing is true and correct.

Executed on November 9, 2009

Vincent Trasatti, Jr.

East West Lincoln Mercury
7591 Annapolis Road
Landover Hills, MD 20784
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UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

CHAMBER OF COMMERCE OF THE )
UNITED STATES OF AMERICA and )
NATIONAL AUTOMOBILE
DEALERS ASSOCIATION,

Petitioners
Case No. 09-1237
V.

U.S. ENVIRONMENTAL
PROTECTION AGENCY and

LISA P. JACKSON, Administrator,
U.S. Environmental Protection Agency,
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Respondents

DECLARATION OF ROB ENGSTROM

I, Rob Engstrom, being over the age of 21 years, have personal knowledge
and am competent to testify to the matters set forth herein. I hereby certify as
follows:

1. I am the Vice President of the Political Affairs & Federation
Relations Division at the Chamber of Commerce of the United
States of America (the “Chamber of Commerce”).

2. My duties include responsibility for the day-to-day operations of
the Chamber of Commerce’s political, grassroots and election-
related activities and for the management of member activities of
the Chamber of Commerce’s Federation, which includes thousands
of state, local, and metro chambers of commerce and hundreds of
trade and professional associations.
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3. The Chamber of Commerce is the world’s largest federation of
businesses and associations, representing 300,000 direct members
and indirectly representing an underlying membership of more
than three million U.S. businesses and professional organizations
of every size and in almost every economic sector and
geographical region of the country.

4, The Chamber of Commerce’s members include more than one
thousand vehicle dealers across the nation, including over eighty
dealers located in California.

5. The Chamber of Commerce has members in other industries
affected by the California standards, including gasoline service
stations and automobile repair shops, as well as numerous
companies that purchase vehicles in large quantities.

6. The core purpose of the Chamber of Commerce is to advocate for
free enterprise interests on behalf of its members before Congress,
the White House, regulatory agencies, and the courts. The
Chamber seeks through its activities to protect and advance the
business and financial interests of its members.

7. To that end, an important function of the Chamber of Commerce is
the representation of its members’ interests by filing party-plaintiff
litigation involving issues of national concern to American
business, including those raised by EPA's decision to waive
ordinary federal preemption with respect to California's GHG
emission standards.

I declare under penalty of perjury under the laws of the United States of

America that the foregoing is true and correct.
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Executed on November 9, 2009 !

I i
Rob Engstrom
Vice President
Political Affairs &
Federation Relations Division
Chamber of Commerce
of the United States of America
1615 H Street, N.W.
Washington, D.C. 20062
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