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The Memorandum of Law filed by the Defendant NagiloLabor Relations Board and its
leadership (the “Board” or the “NLRB”) in Support tis Motion for Summary Judgment (“Bd.
Br.” or “Opening Brief”) overlooks key principled taw arguing that the Board had the statutory
authority to promulgate the rule entitled Notificet of Employee Rights Under the National Labor
Relations Act, 76 Fed. Reg. 54,006 (August 30, 2(fd be codified at 29 C.F.R. pt. 104) (the
“Rule” or the “Notice Rule”).

As an initial matter, the Board cannot rely Blourning v. Family Publications Service,
Inc.,, 411 U.S. 356 (1973), for the proposition that Beard has the broad authority to issue any
regulation that is “reasonably related” to the dimgbstatute’s purposes. Rather, courts have
explained that the “reasonably related” standatdf@#h in Mourning is to be applied during a
Chevron Step Two analysis -after the Court has already determined that Congresgakelé
authority to an agency to promulgate the rule atues The Board similarly misstates what
Congress must do to make clear that an agency mimtesave the authority to take a particular
action. The Board essentially takes the positi@at &ny time Congress is silent about an issue, it
means that Congress has implicitly delegated aiyhtor the Board to act. This clearly is not the
law. Finally, the Board would have this Court deek the limited function of the Board, a
comparison of the National Labor Relations Act (‘RA") to other similar laws, and the history of
the NLRA itself, even though courts make clear tmgthod of statutory interpretation is
appropriate and necessary when determining Congnedsntent.

Even if the Board could promulgate some type ofiéé¢oRule (which Plaintiffs submit it
cannot),this Rule exceeds the Board’s authority under the NLRAar instance, the Rule would
create a new unfair labor practice (“ULP”) — evlough the Supreme Court has made clear that

Congress dichot delegate authority to create new ULPs to the Boaftle Board also seeks to
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create a new blanket presumption that the six-mstatute of limitations set forth in the NLRA at
Section 10(b) will be tolledinless the employer proves an employee already knew hiseo
rights. This is a complete flip of the burdenspobof normally applied in the equitable tolling
context — and improperly focuses on employees’ kadge of the law rather than their knowledge
of the facts, as the equitable tolling doctrinemalty requires.

Even if the Board could promulgate the Notice Rmiaich it cannot), the Rule is arbitrary
and capricious under the Administrative Procedurd @APA”) because the Board relied on
fifteen-year-old anecdotes rather than ensuring dabgective evidence supported the need for the
Rule. The Board essentially takes the position thaan state the thesis that a Notice Rule is
needed and then require the public to disproveltesis. Unfortunately for the Board, that is not
the law under the APA.

The Rule is similarly arbitrary and capricioustschoice of what rights the Rule ignores —
specifically employees’ rights under Section 14(bhe Board’s rationale for omitting these rights
is that employees can call the Board to ask abaati® 14(b) rights. But this reasoning
underscores the arbitrary nature of the Rule: ipleyees could call the Board to ask about Section
14(b) rights, why can’t they simply call the Boaadask about all of their other rights under the
NLRA?

Even if the Board could promulgate the Notice Rfu#ich it cannot), the Board cannot
compel private businesses to disseminate the gments slanted, ideological message on private
property. The Board itself conceded that the Motepresents “the government’s view of what the
law requires” rather than an objective recitatidiasv. Bd. Br. 17, 19. Such forced, subjective

speech violates both the First Amendment and Se8(jo) of the NLRA.
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Finally, the Board has failed to satisfy the regments of the Regulatory Flexibility Act.
The Board effectively concedes that its cost eseénfeas no basis in fact or the administrative
record, and arbitrarily ignores its sister agendiegefusing to calculate entire categories of
compliance costs, such as training and legal codteen including all applicable cost categories,
the Rule’s true costs likely exceed five billionlldos, and could approach thirteen billion dollars.
Because the Rule would impose a “significant ecanompact,” the Rule must be remanded to the
Board for completion of a Final Regulatory FlexiyilAnalysis.

For these reasons and those set forth in the Plsiilemorandum In Support of Their
Motion for Summary Judgment (“Plaintiffs’ Initial ref” or “Pl. Br.”), the Board’s Motion for
Summary Judgment should be denied, and the Pfairilbtion should be granted.

l. LEGAL ARGUMENT

Although not explained in the Board’'s Opening Bridgie first step in reviewing the
Board’s Rule is a consideration of whether the Baaction exceeded the authority delegated to it
by Congress in the NLRA — a determination that nmgsurbeforethe Court considers whether the
Board is entitled to deference undénevron, U.S.A., Inc. v. Natural Resources Def&msancil,

Inc., 467 U.S. 837 (1984)See5 U.S.C. § 706(2)(C).

The Board misconstrues Supreme Court precedent wisatys thatMourning permits an
agency to take any action that is “reasonably edlab the purposes of the enabling statute.” Bd.
Br. 4. Even if this Court concludes that the B&andilemaking authority is as broad as that
described inVlourning (which arguably it is not),courts consistently have read the language that

the Board cites fromMourning as describing a heightened level of deference ithatue the

! The rulemaking authority at issueMourningincluded: “The (Federal Reserve) Board shall pibsaegulations to
carry out the purposes of (the Act). These regutastimay contain such classifications, differentiadi or other
provisions, and may provide for such adjustment exceptions for any class of transactions, afiénjadgment of
the Board are necessary or proper to effectuatpuhgoses of (the Act), to prevent circumventioreweasion thereof,
or to facilitate compliance therewith." 411 U.$361-62 (citing 15 U.S.C. § 1604).
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agency'’s interpretation of an ambiguous statuteeu@thevronStep Two, rather than a warrant to
override a lack of Congressional delegation of auty or a clear statute undé€hevronStep One.
See, e.g., Colo. River Indian Tribes v. Nat'l Imli@aming Comm’n383 F.Supp.2d 123, 144
(D.D.C. 2005),aff'd, 466 F.3d 134 (D.C. Cir. 2006), (collecting casgsfations omitted). Put
simply, “[a]n agency's general rulemaking authodbes not mean that the specific rule the agency
promulgates is a valid exercise of that authorit#66 F.3d at 139.

As such, the Board does not have the authorityrtonplgate the Notice Rule simply
because the Rule may be reasonably related toltRAN purposes, as the Board argues.

A. Congress’s Failure to Include a Notice Provisin Is Not a “Gap” that the Board is
Authorized to Fill.

The Board argues that Congress’s silence in auihgria notice creates a gap that the Board is
permitted to fill, but such argument is contraryda and the history of the NLRASeeBd. Br. 8-
9, 12-17. The Board cannot presume Congress detbdhe authority to promulgate a notice
requirement simply because Congress did not expresghhold such power. Ry. Labor
Executives Ass’n v. Nat'| Mediation B&9 F.3d 665, 671 (D.C. Cir. 1994). Nor does Cesg's
failure to expressly forbid promulgation of a neti;equirement create a gap that the Board can
decide to fill. See id. In fact, silence or ambiguity is not enouggr seto warrant deference to an
agency'’s interpretation; rather, the ambiguity bence “must be such as to make it appear that
Congress either explicitly or implicitly delegatadthority to cure that ambiguity.Am. Bar Ass’'n
v. F.T.C, 430 F.3d 457, 469 (D.C. Cir. 2005).

Here, it is clear that Congress did not intend itee ghe Board the authority to pass a
blanket Notice requirement. First, the NLRA as aolehdemonstrates that the Board is only
permitted to act in limited, quasi-judicial circutasces, such as when a petition or a charge & file

with the Board — not in any circumstance when tloarB wishes to influence labor-management
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relations. Second, there is extensive legislahigtory showing that Congress considered and
rejected a narrower notice provision, thereby shgwihat Congress considered what (if any)
notice provisions it wished to include before dewydto include none at allSeeCongr. Amici Br.
6-172 Finally, there are numerous instances where Q@msgrexpressly delegated notice
requirement authority to an agency in the enab$itejute when Congress wanted to do so, yet
Congress failed to include such a provision inNh&A.

Taking all of this as a whole, there is no questimat Congress’s so-called “silence” about
notices in the NLRA is not a gap that the Boargasmitted to fill, but rather a reflection that the
Board does not have the statutory authority toteraanotice requirement.

1. Section 6 Does Not Grant the Board the AuthorityTo Promulgate a Notice
Rule.

The Board cannot rely on Section 6 of the NLRA tonpulgate this Rule because the
Board’s rulemaking activity is limited to those ugs that are directly related to the Board’s
mandate in other provisions of the NLRAeeBd. Br. 4-10. Section 6 grants the Board only the
authority “to make, amend, and rescind, in the reamprescribed by [the APA], such rules and
regulations asnay be necessary to carry out the provisions of this [NLRA].” 29 U.S.C § 156
(emphasis added). But the provisions that authdhe Board to act — Sections 9 and 10 — allow
the Board to act only in limited circumstanceSee29 U.S.C.8 159(c) (“[w]henever a petition
shall have been filed, in accordance with suchlegiguns as may be prescribed by the Board...”);
Lafe E. Solomon, Office of Gen. Counsel, NLRB, Me@C 11-03at 2 (Jan. 10, 2011) (“[t]he
NLRB'’s processes can be invoked only by the filoiga ULP] charge or a representation petition

by a member of the public. The Agency has no authw initiate proceedings on its own”).

2 Plaintiffs support and adopt the Amici Brief fildy Chairman Klinegt al, on November 15, 2011 (Entry Number
26-1). As the Amici Brief demonstrates, the NLRAgegjislative history refutes the Board’s argumdrattCongress
never considered the notice posting issue.
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The Board’s reliance oNLRB v. J. Weingarten, In&20 U.S. 251 (1975), for the idea that
the Posting Rule simply is an extension of Sec8@)(1) is inapposite because the Supreme Court
in Weingartenpointed to a specific right being protected in @unized context (the right to act in
concert for mutual aid and protectiorjeeBd. Br. 14-15. The Supreme CourtWeingarterheld
only that the Board could interpret Section 8(é¥bar on interfering, restraining or coercing an
employee’s Section 7 rights to include prohibitiig employer from interviewing an employee
represented by a union without a union represemtgiesent when the employee has made such a
request and reasonably believes that the interemwid result in disciplinary actionSee420 U.S.
at 260-61; Bd. Br. 14. In so holding, the Courteabthat a crucial — and explicit — Section 7 right
is the right to act in concert for “mutual aid gmbtection.” Weingarten 420 U.S. at 260. Having
a representative present in the unionized contextely is an extension of the “mutual aid and
protection” because the union would be the pardy would challenge such disciplinary action on
the employee’s behalf.

By undertaking the promulgation of a Notice Rules Board is attempting to reinvent itself
after seventy-six years of existence and makef its&l something it has never been and was never
intended to be. The Board seeks to act like a rgérenforcement agency, looking for and
correcting perceived denials of employee rightseuride NLRA. But, as explained in detail in the
Congressional Amici Brief the Board lacks the “Ruayi Commission” authority needed to
promulgate a rule that governs employer action ideitshe context of union activity (either
protecting employees engaging in concerted praleatdivity or employers and unions acting in
either the election or bargaining context). CoAmici Br. 17-25. The Board is a quasi-judicial

agency that exists to ensure that neither the unanthe employer acts in a way that impedes
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employees’ right to unionize or not (and then fbe tunion and the employer to behave
appropriately if unionization occurs).

The Board is not like the Department of Labor, whitas as its mandate to ensure that,
inter alia, all employees are paid properly under the FabodceStandards Act (“FLSA”), or like
the Equal Employment Opportunity Commission, amageleveloped to ensure that no employee
is discriminated against because of a protectessifieation under a plethora of anti-discrimination
laws (i.e., the Age Discrimination in EmploymenttAGADEA”); the Americans With Disabilities
Act (“ADA") and Title VII of the Civil Rights Act ¢ 1964 (“Title VII")). Indeed, unlike the FLSA
that dictates how all employees be paid, or the ABSDEA and Title VII that require that
protected classifications not be considered in esmpent decisions, the NLRA is structured to
allow employees to decide for themselves whetheurtmnize or not, to engage in concerted
activity or not, and to bargain collectively or nothe Board is, and always has been, a “referee,”
ensuring a fair and level playing field where enygles can decide for themselves whether or not to
exercise the rights granted to them under the NLRWth this proposed Posting Rule, the Board
seeks to take a more proactive role in encouragingloyees to exercise their Section 7 rights,
rather than maintain its traditional role of enegrithey have the opportunity to exercise those
rights if they so desire.

Because the Board is not a Roving Commission, theeds previous rulemaking has been
limited to issues that directly implement the Bdsrdbligations under other provisions of the
NLRA. See, e.g., Am. Hosp. Ass’'n v. N.LRB9 U.S. 606, 609-13 (1991)AHA") (finding Board
had authority to issue unit determination rule tigio rulemaking because such unit determination
was directly tied to the Board’s authority underct8m: 9(c)). For the reasons set forth in the

Plaintiffs’ Initial Brief, the Posting Rule is ndimited to situations where concerted protected (or
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other union activity) already has begun, nor idiiectly tied to any other mandate the Board has
under the NLRA?

To accept the Board’s argument that Section 6 gdes/implicit authority to promulgate the
Rule, this Court would have to conclude that th@rf8acould do by rulemaking what it cannot do
under any other provision of the NLRA: dictate whatemployer must say to employees prior to a
petition or charge ever being filed and before apleyee even engages in protected concerted
activity. The Board cannot point to any provisionthe NLRA that permits a notice requirement
on all employers in all circumstances — especiadifore any activity under the NLRA has begun.
To find such implicit authority in Section 6, a ebtwould have to conclude that Congress not
only had hidden a rather large elephant in a rathecure mousehole, but had buried the ambiguity
in which the pachyderm lurks beneath an incredddgp mound of specificity, none of which
bears the footprints of the beast or any indicatltat Congress even suspected its presence” — a
step this Court should not tak@&m. Bar Ass'n430 F.3d at 469 (citations omitted).

Attempting to expand the circumstances in whidls permitted to act, the Board turns the
Supreme Court’s decision AHA on its head by asserting that the Board’s rulengakiuthority is
limited by other provisions of the NLRA only if du@rovisions specifically say s&eeBd. Br. 4-

5. But the Supreme Court iIAHA explained that the Board has the authority toassmules

regarding unit determination under Section 6 bee&exction 9(c) specifically permits the Board to
determine units: “even if a statutory scheme rexpuinindividualized determinations, the
decisionmaker has the authority to rely on rulemgkio resolve certain issues of general

applicability unless Congress clearly expressestamt to withhold that authority.” 499 U.S. at

% Footnote 6 in the Board’s Opening Brief, Bd. B®, tegarding the Supreme Court’s decisioNIcRB v. Wyman-
Gordon Co, 394 U.S. 759, 764-65 (1969), makes this very tpothe Board could have used rulemaking to require
employers to provide the names and addressegyifflelivoters to the union in advance of a Boardtala because the
Board has the authority to require such lists urghmtions 9 and 11 of the NLRA.
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612. By contrast, in the present case, the Boamhat point to any specific provision under the
NLRA that the Rule is carrying out, or any adjudiva mechanism through which the Board could
have required a Notice be posted by all employesdlicircumstances.

Moreover, courts properly have cautioned that ‘ftespme a delegation of power absent an
express withholding of such power [would grant] rages. . .virtually limitless hegemony, a
request plainly out of keeping witihevronand quite likely with the Constitution as wellRy.
Labor Executives’ Ass;i29 F.3d at 671. IRailway Labor Executives’ Associatiotme National
Mediation Board (“NMB”) had concluded that in centaircumstances, the NMB or a carrier, in
addition to the carrier's employees, could initiegpresentation proceedings because the statute did
not expressly forbid such actionld. at 666. After reviewing the RLA as a whole, the Court
rejected the NMB’s reading and concluded that w@iengress wanted to give carriers or the NMB
the right to intercede under the RLA, it explicithid so in the text of the statutéd. at 666. As a
result, the Court held:

To suggest, as the Board effectively does, @tavronstep two is implicated any

time a statute does not expressggatethe existence of a claimed administrative

power (i.e., when the statute is not written inotitshall not” terms), is both flatly

unfaithful to the principles of administrative lawutlined above, and refuted by
precedent.

Id. at 671 (internal citations and quotations omjtiginphasis in original).

Finally, the other cases on which the Board refieshot stand for the proposition that the
Board has unfettered authority to decide unilakgrahd in contravention of Congressional intent,
on what topics it can promulgate a rule. For instga the Supreme Court’s decisionNhRB v.
Nash-Finch 404 U.S. 138 (1971), merely holds that certajanative powers are available to the
Board. The Supreme Court’'s 1938 decisioinine NLRB 304 U.S. 486 (1938), simply held that a
court does not have jurisdiction over a Board denisintil certain administrative prerequisites are

met — not that the Board haarte blanchdo act or make rules. Similarly, fmalgamated Utility
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Workers v. Consolidated Edison Co. of New Y800 U.S. 261, 264-65 (1940), the Supreme Court
concluded that Congress allowed the Board to deternthe procedural mechanism for
adjudicating a ULP, but that principle does not mézat the Board can create new ULFS3ee.

Nor does the fact that the Supreme Court decidettfie NRLB can — like numerous other entities
— be a creditor in a bankruptcy proceeding mean Bbard can promulgate rules without
Congressional authorityNathanson v. NLREB44 U.S. 25, 27 (1952). In short, the SupremerCo
has recognized that the Board has certain prockdutaority in carrying out its duties under
Sections 9 and 10. But that does not mean thagi@es delegated to the Board the authority to
regulate whatever it wants with regard to anythiglgted to labor management relations.

Reading the NLRA as a whole similarly shows than@ress has permitted the Board to
issue rules only in limited circumstances, whichndd include the Board exercising jurisdiction to
impose requirements on all employers in all circtameses. As a result, the Board’s Motion for
Summary Judgment must be denied, and the Plaiiidfison should be granted.

2. Congress Did Not Grant the Board the Authorityto Promulgate a Posting
Rule.

Other canons of statutory construction — such agy&ss’s inclusion of a notice provision
in other enabling statutes — further make clear @angress did not intend to give the Board the
authority to promulgate the Notice provision.

The Board discounts the import of the NLRA’s silen@garding a notice provision in
contrast to other express Congressional delegatbnstice requirement authority in other labor
and employment statutes, even though courts hgplaiegd that silence in such circumstances is
strong evidence that Congress did not intend tegddé authority to an agencypee, e.g., Alcoa
S.S. Co. v. Fed. Maritime Comm®48 F.2d 756, 758-59 (D.C. Cir. 1965) (compardughority

expressly granted in acts regarding motor carriesater carriers, air carriers, and carriers by

10
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pipeline and electrical transmissions to intergince in the Shipping Act as failing to delegate
authority); Marshall v. Gibson’s Prods. Inc584 F.2d 668, 676 (5th Cir. 1978) (finding silerin
OSH Act about OSHA'’s ability to obtain an inspeatimjunction demonstrated intent that such
authority was not authorized when such authoritg esplicitly delegated in Mine Safety and Air
Pollution Control Acts).

Indeed, in 1934—just one year before the Wagnemas enacted—Congress amended the
Railway Labor Actto include an express notice-posting requirement. Pub. L. No 73-442, 48 Stat.
1185, 1188 (1934) (codified as amended at 45 U.8.052). Yet the 1935 Wagner Act did not
include an express notice-posting requirementsulth circumstances, Congress’s silence is strong
evidence that it did not intend to grant the Bo#nd power to enact a Notice requirement.
Eichberg & Co. v. Van Orman Fort Wayne Coip48 F.2d 758, 759 (7th Cir. 195%).

The Board improperly argues that the RLA is toofeddnt from the NLRA to be
meaningful. Bd. Br. 12 n.7. As the Supreme Cbax explained, the RLA Section at issue (RLA
Section 2) was modeled after NLRA Section 8 to emgbat railroad labor received the “same
rights and privileges of the union shop that arataiomed in the Taft-Hartley Act.”Commc’ns
Workers of Am. v. Beck87 U.S. 735, 746 (1988) (internal citation oeddt In fact, Congress
amended the RLA in 1951 to add RLA Section 2 (EMiewith the explicit intent to make the

RLA identical to NLRA Section 8(a)(3) (passed iM4I®. This further shows that, if Congress

* Tellingly, the Board has failed to point to a digiece of legislative history (let alone the tettthe statute) that
even remotely suggests it enjoys the sort of patvbas claimed for itself in concluding that it hiee authority to
require all employers to post a Notice “settingtiathe government’s view of what the law requireSée, e.g., Ry.
Labor Executives Ass'?9 F.3d 669; Bd. Br. 19. Moreover, during theirse of its seventy-six year history, the
Board never concluded that it had the latent aitthtw require a Notice regarding “the governmenisw of what the
law required” be posted in every worksite (everutito such idea was first introduced in 1993). 78.Feg. 80410,
80,411 (Dec. 22, 2010) (to be codified at 29 C.ptR104). In fact the Board’s numerous publicasiblave stated that
the Board is not permitted to act until after aitfet or a charge has been filed. NLRB Gen. Colkiam. GC 11-03
at 2. While the Board is not legally bound bygtsst constructions of its authority, its failureeteen consider that it
had the power to require a Notice in every workditeng the past seventy-six years certainly sujggitie conclusion
that such authority does not exiSee Ry. Labor Executives As28 F.3d at 670.

11
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intended for the NLRA to have the posting requiratmef the RLA, Congress would have
expressly included it.

The Court’s decisions iBrotherhood of Railroad Trainmen v. Chicago Riverr&liana
Railroad Co, 353 U.S. 30 (1957), anfirans World Airlines, Inc. v. Independent Fedenatiaf
Flight Attendants489 U.S. 426 (1989), do not support the Boardsedion that this Court cannot
consider Section 2 of the RLA when interpreting tieec 8 of the NLRA. The Court in
Brotherhood of Railroadheld that the NLRA does not trump the RLA on theues of whether
federal courts have jurisdiction to issue laboumgtions. 353 U.S. at 40. And the CourfTians
World extensively considered the NLRA and its parame#drsn the court held that “[n]either the
RLA itself nor any analogies to the NLRiAdicate that the crossover policy adopted by TWA
during the period of self help was unlawful.” 48%. at 443 (emphasis added). In fact, the Court
in Trans Worldspecifically noted “carefully drawn analogies frahe federal common labor law
developed under the NLRA may be helpful in decidiages under the RLA.ID. at 432.

Moreover, the Board's reliance @heney Railroad Co. v. IC®02 F.2d 66, 69 (D.C. Cir.
1990) for the proposition that thexpressio uninus est exclusion alteraaon is “‘an especially
feeble helper’ inChevroncases,” Bd. Br. 12 n.7, is disingenuous. In arlagse, the Court of
Appeals for the District of Columbia explained: (i&; we have rejected the canon in some
administrative law cases, but only where the lagiithe maxim-that the special mention of one
thing indicates an intent for another thing notime#uded elsewhere-simply did not hold up in the
statutory context.” Indep. Ins. Agents of Am. v. Hawk&1 F.3d 638, 644 (D.C. Cir. 2000).
Indeed, as described above, Courts repeatedly lbaked to the inclusion of language in similar
statutes when interpreting an agency’s authorityheadministrative contexiSeeAlcoa 348 F.2d

at 758-59Marshall, 584 F.2d at 67&upra

12
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Even after the Board argues that other statutesyaadid as statutory interpretation tool in
the administrative context, the Board mistakentgrapts to rely on the notice promulgated under
the FLSA as granting the Board authority. As ahahmatter, there is no indication that any court
has ever been asked to consider whether the Degatrioh Labor (“DOL”) exceeded its statutory
authority in promulgating such rule. Moreover, HeSA is an entirely different enabling statute
than the NLRA. As the Board concedes, the FLSAtaias a recordkeeping requirement upon
which DOL relied to issue such Rule. Bd. Br. X3ompare29 U.S.C. 8§ 211(cyith 76 Fed. Reg.
at 54,013. And DOL does not impose any penaltsthe failure to post such FLSA notice
(including not tolling any statute of limitationsr @reating presumptions of illegal animus).
Finally, as discussed in more detail above, a pynpaurpose of DOL is to ensure that every
employee is paid within certain parameters underRhSA, while the NLRA does not require that
all employees unionize, act in a concerted marordsargain collectively.

It is therefore clear that Congress intendedatthhold from the Board the regulatory
authority to compel a Notice being posted by allptyers in all circumstancesSee Estate of
Romanj 523 U.S. 517, 530-31 (1998).

3. Congress Discussed Various Forms of Notice Regements in the NLRA, and
Ultimately Decided Not to Include Any Such Requirerent.

Congress considered — and ultimately rejected arawer, blanket notice provision in the
NLRA, even as it considered and ultimately passadtee provision within the RLA. Congress’s
rejection of even a narrow notice provision in ¥eRA demonstrates Congress’s intent that the
Board should not have the authority to promulgabecad notice requirement.

Early versions of the Wagner Act (the precursatheomodern NLRA) included an explicit
ULP for failing to post a notice under proposedtisec304(b). SeeS. 2926, § 5(5), 73d Cong.

(1934),reprinted in1 NLRB, Legislative History of the National LaboeRtions Act,1935,at 1

13
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(1935); H.R. 8423, 8§ 5(5), 1 NLRB, Legislative Hist of the National Labor Relations AGt935,
at 1128. Section 304(b) required any employer wias part of a contract or agreement that
violated the Wagner Act to notify its employeestteach contract was abrogated. S. 2926, §
304(b); H.R. 8434, § 304(b).

As the Congressional Amici Brief explains in morail, at the same time that Congress
was considering this more limited notice provisi@ungress introduced and ultimately passed a
broad notice provision found in the RLA, and alstvoduced (but ultimately rejected) the narrower
notice provision regarding abrogation of contraotthe NLRA®> Cong. Amici Br. 12; RLA §§ 2,
Fifth and Eighth, 45 U.S.C. 88 152, Fifth and EightMoreover, after Congress passed these
notice provisions in the RLA in 1935, Congress gigantly amended the NLRA on no less than
three occasions (1947, 1959 and 1974) and nevetegréhe Board any notice authority.

This legislative history, coupled with the ordinaryles of statutory construction,
demonstrate that Congress did not leave a gaphéBbard to fill regarding a notice provision.
Rather, Congress intended not to delegate to tlaecdBbe authority to compel such a posting.

B. The Board Does Not Explain How the Creation of a Ne ULP Is Within the Scope of
Its Statutory Authority.

The Board’s Opening Brief is silent about why ilieees it has the authority to create a
new ULP. The Board previously argued that theipgstequirement somehow is subsumed by the

prohibition set forth in Section 8(a)(1)See, e.9.76 Fed. Reg. at 54,032. Tellingly, however, the

® The RLA notice provision reads as follows: “Evegyrier shall notify its employees by printed ne&idn such form
and posted at such times and places as shall b#isgdy the Mediation Board that all disputesvbetn the carrier
and its employees will be handled in accordanck thi¢ requirements of this chapter, and in sucltesthere shall
be printed verbatim, in large type, the third, fbuand fifth paragraphs of this section. The pmns of said
paragraphs are made a part of the contract of gmmant between the carrier and each employee, aibbghheld
binding upon the parties, regardless of any otkpress or implied agreements between them.” 450J.%152,
Eighth.

® Section 8(a)(1) precludes employers from intenfgrivith an employee’s Section 7 rights: “It shadl an unfair labor
practice for an employer (1) to interfere with,tram, or coerce employees in the exercise of ifjets guaranteed
under [29 U.S.C. §8157]....” 29 U.S.C. § 158(a)(1).

14
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Board does not point to a single Section 7 righhwihich the employer would interfere by failing
to post a notice, let alone explain how a failar@dst would interfere with, restrain or coerceseno
rights. The Board simply seeks to improperly aeeat new, broader regulatory scheme on
employers.

The Board’s reliance on the Family and Medical leeAet (“FMLA”) to justify imposing a
new ULP is unwarranted where even the Board corcéde FMLA has a statutory posting
provision.See76 Fed. Reg. at 54,006-07; 54,032. When courtslada that a failure to post an
FMLA poster may “interfere with, restrain, or dethe exercise of or the attempt to exercise, any
right provided under” the FMLAthat is because the posting is an explicit statutory requirement.
See, e.9.29 U.S.C. § 2619(a) (“[e]ach employer shall postl &eep posted...a notice”). In
contrast, the Board lacks statutory authority tepare or require posting of a notice regarding
NLRA rights. This Board’s overreaching provide®#rer basis for invalidating its actions.

C. The Board’s Individual Equitable Tolling Decisions Do Not Grant It the Authority to

Presume That Tolling of Congress’s Statutorily Mana@ted Statute of Limitations Is
Appropriate Unless the Employer Proves Otherwise.

The Board’s attempt to recharacterize the tolliegnedy of its Rule is disingenuous
because, despite what it says in its Opening Biief,Board’s Rule creates a blanket presumption
that the tolling remedy is appropriat@less the employer proves that the charging party knew
about his or her NLRA rights.See76 Fed. Reg. at 54,049, identifying proposed 2B.KC. 8§
104.214(a) (noting that the tolling provision valbply “unless the employee has received actual or
constructive notice that the conduct complaine ainlawful”) (emphasis added).

The Board previously has made individualized exoegtto the limitations period under
the doctrine of equitable tolling. 76 Fed. Reg.54t033 (citingnumerous Board decisions).
However, each of these cases involved a charginy pdno did not have actual or constructive

knowledge about the allegednductthat would violate the law, not a charging partyoadid not

15
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know the law. See, e.g.John Morrell & Co, 304 N.L.R.B. 896, 899 (1991) (“[t]he parties agre
that the 10(b) period does not begin to run uhgl tharging party receives clear and unequivocal
notice—either actual or constructive—of the actt tonstitute the alleged unfair labor practice”);
Burgess Constr. Corp227 N.L.R.B. 765, 766 (1977) (“[t]he period omitations prescribed by
Section 10(b) does not begin to run on an allegddiulabor practice until the person adversely
affected is put on notice of the act constitutiti}y ienforced sub nom NLRB v. Don Burgess Const.
Corp,, 596 F.2d 378, 382 (9th Cir. 1979RAccord District Lodge 64, Int'l Ass’n of Machinisgs
Aerospace Workers, AFL-CIO v. NLRB49 F.2d 441, 443 (D.C. Cir. 1991) (affirmingeth
Board'’s rule that a charge that was dismissed witie Section 10(b) period (of six months) may
not be reinstated outside the 10(b) periatbsent special circumstances in which a respondent
fraudulently conceals the operative facts undegyime alleged violatich (emphasis added).
Moreover, many of the cases cited (and previoustgided) by the Board involve
fraudulent concealment of the acts constituting teP, not lack of knowledge about the
applicable legal parametersSee, e.g.Univ. Moving & Storage Cp.350 N.L.R.B. 6, 7 (2007)
(“[t]he 10(b)(6) period . . . did not begin until . the date of Peterson’s letter announcingthat
employees had no right to paid leaveBypadway Volkswager842 N.L.R.B. 1244, 1246 (2004)
(“[sJuch knowledge may be imputed when the condactjuestion was sufficiently ‘open and
obvious’ to provide clear notice”) (internal citati omitted). And although the Board attempts to
differentiate equitable tolling principles from tHaudulent concealment doctrine, they are the
same doctrineSee, e.g., Mercado v. Ritz-Carlton San Juan Hd®#) F.3d 41, 46 (1st Cir. 2005).
The Board then relies heavily on appellate decssiapplying equitable tolling where
employers failed to post notices. Those casesetienyinvolvestatutorily mandated postings and

do not support a per se application of equitabléntp in all circumstances. See, e.g.id.
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(addressing Title VII's posting requirement)ance v. Whirlpool Corp.716 F.2d 1010, 1012 (4th
Cir. 1983) (‘Congress imposed this requiremenot insure that covered employees would be
informed of their rights, and in the present cadarlffool’s failure to post such a notice prevented
Vance from learning of his ADEA rights at the tiraehis discharge”) (emphasis added). In fact,
the Mercadocourt explained that an employer’s failure to pdsés not automatically necessitate
equitable tolling, but rather, that such tollingwa occuronly if the plaintiffs demonstrate that
they lacked actual or constructive knowledge of their statutory rights. See410 F.3d at 48-50.
Accord District Lodge 64949 F.2d at 443 (providing presumption that ttaguse of limitations
will not be tolled unless the party seeking to thié statute shows that respondent fraudulently
concealed the operative facts underlying the atlegelation).

Yet, the Board’s Rule provides the opposite: thaklof actual or constructive knowledge
of the statutory rights will be presumed unlessdh®ployer proves otherwise—a presumption that
fundamentally misconstrues the equitable tollingtdoe.

D. The Board Concedes that the Rule Forces Employto Post a Notice that is the
“Government’s View of What the Law Requires.”

The Board admits that the purpose of Section &cjto encourage the free flow of
information from both unions and employers to emps,” and in so admitting, concedes that
Section 8(c) does not provide for the governmesgiiting its “view of what the law requiresSee
Bd. Br.19 (citingLake Butler Apparel Co. v. Sec’y of Lab649 F.2d 84, 89 (5th Cir. 1975)).

The Board’'s Rule would dictate what and the marnnewhich the employer must tell
employees regarding labor-management relations. eve the Board admits, this mandatory

Notice provides “the government’s view of what the requires,” not an objective recitation of

" Although the Board is correct that the SupremerCimwZipes v. Trans World Airlines, Ina455 U.S. 385, 395 n.11
(1982), held that Section 10(b) can be equitablledo the Supreme Court idipesdid not discuss the parameters of
such equitable tolling in any regard.
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legal requirements. Bd. Br. 19. As described orerdetail in Section 1.G.1, the Notice is heavily
biased in favor of unions, and thus the Rule impesibly forces employers either to engage in
speech that they otherwise would not make, or &atd P. As such, the Rule runs afoul of the
Section 8(c) protections an employer has to saynebsay — what it wants.

E. The NLRB'’s Interpretation of the NLRA in Impleme nting the Rule Is Not Entitled to
Chevron Deference.

The Board’s interpretation of the NLRA is not eletit to deference und@hevron For the
reasons set forth in Section 1.8yprg the Board clearly exceeded its statutory authamtder the
NLRA—-Congress’s silence evidences Congress’s irteait no posting requirement be placed on
employers. Moreover, the Board egregiously ovehied by adding to the ULPs enumerated by
Congress and modifying Congress’s statute of limoits. See, e.g., Civil Serv. Employees Ass'n,
Local 1000, AFSCME v. NLRB69 F.3d 88, 91 (2d Cir. 2009) (holding that theR¥Lis not
entitled to deference where it moves into a newa avé regulation which Congress has not
committed to it). Indeed, courts routinely rejagencies’ attempts to circumvent statutory limits.
See e.gRy. Labor Executives’ Ass’'89 F.3d at 666.

For these reasons, the Board’s interpretation i€ntitled to deference.

F. Even if the Board Had Authority to Promulgatethe Rule, the Rule Violates the APA.

Even if the Court determines Congress intendeddwige the Board the authority to issue
some sort of posting rule (which it did natf)js Rule is both arbitrary and capricious pursuant to
the APA, and in violation of the First Amendmenttbé Constitution. 5 U.S.C. § 706(A), (B);

Motor Vehicles MfrsAss’n v. State Farm Mut. Auto. Ins. C463 U.S. 29, 41 (1983).

8 Plaintiffs respectfully submit that because Cosgrenade clear its intent that the NLRB lacks théharity to
implement a Posting Rule, there is no need to cainithe ChevronTwo analysis. However, even@hevronTwo, the
Board’s Rule is not based on a permissible constmuof the NLRA for the reasons set forth in Sewti.A, supra
See Chevrgrd67 U.S. at 843.
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1. The NLRB Cannot Require Employers or the Publi¢do Put Forth Data or
Evidence Disproving the Need for the Rule.

It is the Board’s obligation under the APA to shthat the Rule and posting of the Notice
is required — not the public’s burden to disprdve Board’s “inference,” as the Board argues. The
Board specifically argues that it can “reasonahfer[]” that a posting requirement is needed, Bd.
Br. 24-27, but the APA requires the Board to pamactual evidence and then explain a rational
connection between facts actually found and thecehmade. See Motor Vehicles Mfréss’n v.
State Farm Mut. Auto. Ins. Gal63 U.S. 29, 52 (19833ee also aaiPharma Inc. v. Thomps2f6
F.3d 227, 242 (4th Cir. 2002) (recognizing the tsuduty to “ensure that the agency [has]
examine[d] the relevant data and articulate[d] stetory explanation for its action including a
rational connection between the facts found andtioéce made”) (internal quotations omitted).

The cases that the Board cites in its Opening Bloehot relieve it of its obligation to point
to actual evidence and then explain a rational eotion between the facts found and the choice
made — particularly because those cases make ttlaaan agency can only be excused from
conducting an independent study in very limitedwinstances such as a need to act quickly or
where no factual certainty existsSeeBd. Br. 26 n.21 (citations omitted). Neither ofotle
circumstances is present here. For instanceNational Association of Regulatory Utility
Commissioners v. FG@37 F.2d 1095 (D.C. Cir. 1984), the FCC had ceteilia study on part of
the issues being decided (i.e. on the issue of dsypdut the Court recognized that because the
FCC was required to act in an expedited mannehesuibject matter of issue, the FCC was forced
to bypass the “highly desirable” process of “indegently assess[ing] the raw data; verify[ing] the
accuracy of that data; apply[ing] that data to adsisseveral alternative courses of action; and
reach[ing] a result confirmed by the comments anzhgssions of interested parties” for part of the

subject at issueld. at 1121, 1124. Similarly, i€hamber of Commerce of the United States of
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America v. SEC412 F.3d 133 (D.C. Cir. 2005), the Court recogdizhat studies are often not
required “where no factual certainties exist or vehkacts alone do not provide the answdd’ at
360 (quotingBellSouth Corp. v. FCCL62 F.3d 1215, 1221 (D.C. Cir. 1999)). AndMiausolf v.
Babbitt 125 F.3d 661, 664 n.3, 669 (8th Cir. 1997), tlep&tment of Interior based its rule (as it
was required to do by its enabling statute) onadobical opinion issued by the Fish and Wildlife
Service (FWS) that includes “a written statemettirsg forth the [FWS’s] opinion, and a summary
of the information on which the opinion is basedfading how the agency action affects the
species or its critical habital.d. at 664 n.3.

As discussed in the Plaintiffs’ Initial Brief, thBoard has not made any assertion or
showing that the Board could not obtain the evideneeded to prove its thesis that “American
workers are largely ignorant of their rights untte NLRA” (assuming such evidence exists). PI.
Br. 17. Nor has the Board explained why it neetteghromulgate a rule on notice posting so
quickly that it could not take the time to do a o factual collection and analysis. In fact, the
Board would be hard pressed to defend that exptanagince unions and employers have operated
more than seventy-six years without a notice regupéant. Finally, the Board cannot point to
another study on which it relied in promulgating tHotice Rule.

Even if the Board is correct that it can flip itsrden under the APA to require the public to
disprove its thesis, the Board ignores the evidetosving that the Board had alternative methods
for informing employees about union rights — methahich would be much more timely than the
law review articles from the 1980s and 1990s onctvhi relies. According to the NLRB’s Public
Information Program, in 2010, the NLRB’s websit&radted 2.8 million visitors, and the NLRB

has received more than 120,000 telephonic “pulnlguiries” during the last two fiscal years.

° It should be noted that the Fish and Wildlife $eevis a Bureau within the Department of Interisw, indeed the
Department of Interior had conducted its own st(tlyough one of its bureaus) in tMousolfcase. Seel6 U.S.C. §
742b(b) (“There is established within the Departthadrihe Interior the United States Fish and WikdBervice”).
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Comments of Fisher & Phillips at 2, A.R. NLRB-0087See alsc®Comments of Epstein Becker &
Green at 3, A.R. NLRB-003915 (“the [Google] seaftstarting a union’ yields 48,000 search
results, with the...AFL-CIO page [entitled “How to #am a Union Where You Work”] coming up
first”); Comments of Ass’n of Corporate CounselBatA.R. NLRB-003620 (noting that 77.3% of
the U.S. population has internet access). YetBib&rd inexplicably argues “the Board has been
presented with no evidence persuasively demonsfratihat knowledge of NLRA rights is
widespread among employees.” 76 Fed. Reg. at 54,03seems hypocritical to rely on three law
review articles lacking statistical evidence, yistass the majority of comments because they lack
the statistics that the APA requirdm® Board to provide. See, e.g.76 Fed. Reg. at 54,006 n.3.

The Board’s failure to provide such “readily...obfaible]” data is arbitrary, capricious,
and fatal to its attempts to implement the RuRartland Cement Ass’'n v. Ruckelshad86 F.2d
375, 393 (D.C. Cir. 1973) ([i]t is not consonanithvthe purpose of a rule-making proceeding to
promulgate rules on the basis of inadequate data”).

2. The Rule is Arbitrary and Capricious BecausetlFails to Take Into Account
Employees’ Right-to-Work Rights Under State Law.

In promulgating the Rule, the Board makes only twosory references to right-to-work
laws in the preamble, and fails to explain why mtitbed thesestatutorily mandated employee
rights. 76 Fed. Reg. at 54,019. Rather, the Bbastily concluded “that the inclusion of these
additional items is unnecessary” and stated, “[édyges who desire more information regarding
the right not to participate can contact the Bdaid.

The Board’s cavalier explanation at the time of lenpenting the Rule proves too much: if
employees can ask the Board about one aspect iofripets under the NLRA, a Rule is not
necessary because employees simply could contact the Baask questions about all of their

NLRA rights. Because the Board failed to inclubde fundamental rights of workers in right-to-
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work states like South Carolina, the Rule is agbytrand capricious within the meaning of the
APA.

G. The Rule Violates Employers’ First Amendment Rigts.

In its Opening Brief, the Board misapprehends litbéhcriteria for determining whether its
Notice represents compelled controversial speeat,the applicable framework for evaluating
such speech. The Board argues that the Notiggoigetnmental speech” and, therefore, “not subject
to scrutiny under the Free Speech Clause.” BdlBfquotingPleasant Grove City v. Summubsb5
U.S. 460, 467 (2009)). Rather when, as here, tvergment compels a private party to display
another’'s message on private property, the goventimaction receives heightened scrutiny under
the First AmendmentE.g, Wooley v. Maynard430 U.S. 705, 715 (1977).

1. The Notice Constitutes Subjective Speech that FaveitJnions.

As an initial matter, the Board cannot argue thatNotice contains a purely factual, non-
controversial message when the Board admits tledittice “set[s] forth thgovernment’s viewf
what the law requires.” Bd. Br. 19 (emphasis ajldeBased on the concession that the Notice
subjectively portrays the law, and fails to discugggral portions of the law, this Court should
conclude that the Notice is subjective speech stilbjea strict scrutiny analysisSeeWooley 430
U.S. at 715.

Indeed, as explained in Plaintiffs’ Initial Brighe Notice expresses a message that favors
unions. SeePl. Br. 20-22. The Notice elevates as centralritjets of employees to join unions
and the benefits thereof, while downplaying thet€@$ a union, and in most respects ignoring the
rights that employees have to refrain from joinangnion. See id In purely numerical terms, the
Notice’s first six bullet points trumpet the rightd employees to organize and join a union,
whereas only bullet point seven mentions, in passihat employees can choose not to do so.

Similarly, the Notice spends twice as much spaeatitying illegal conduct by employers as by
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unions. It lists seven bullet points, totaling tiyeone lines of text, discussing illegal employer
activity, but only five bullet points, totaling onleleven lines of text, discussing illegal union
activity. Plaintiffs are unaware of a single conmiheomplaining that the Notice favors employers,
whereas numerous comments read the Notice as bragar of unions.See id.

Moreover, in the Rule itself, the Board implicitpncedes that the Notice is biased in favor
of unions. The Rule declares that an employeilariato post the Notice “may be found to be an
unfair labor practice.” See76 Fed. Reg. at 54,031. An employer’s failureptst the Notice,
however, could serve as a UloRly if the Notice is pro-union. In other words, if thotice was
completely neutral, its absence would be neitherymion nor anti-union. Because the Notice
favors unions, however, its absence deprives urebaspro-union message. In this way, and only
in this way, can a failure to post be “unfair” toions.

Furthermore, in its Opening Brief, the Board adntiiat the Notice “set[s] forth the
government’s view of what the law requires.” Bd. B9. The Board cannot plausibly argue that
the Notice contains a purely factual message wherBbard acknowledges that it made subjective
decisions about what to include and exclude from MWotice—precisely the type of editorial
discretion that belongs to tleenployeron its private propertySeeBd. Br. 20-23. The Board did
not simply quote the language of the NLRA. Inste¢hd Board acknowledges that the Notice does
not list a variety of specific rights that emplogeeave against unions, suchBeckrights, and
conceded that it exercised “basic editorial judgrhém exclude anti-union rightsSee id. In so
doing, whether for reasons of brevity or, more lijjkgolitical viewpoint, the Board exercised its
subjective judgment on a controversial subject. many parts of the country, including South
Carolina, “right to work” has become a divisiveifioal topic. By excluding any discussion of this

and other issues, the Notice necessarily convelanded message on a controversial topic.
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As a result, the Notice differs substantially frahe types of messages that courts have
occasionally upheld as purely factual and noncaet®al. Cf. Zauderer v. Office of Disciplinary
Counsel 471 U.S. 626, 651 (1985). The Notice insteadggmes “the government’s view of what
the law requires,” which is, at best, a selectalanted, and incomplete view of what options are
available to employees and, consequently, whabongtemployeeshouldexercise.

2. The Notice Neither Serves a Compelling State latest, Nor is it Narrowly
Tailored.

Because the Rule requires businesses to preseijexts/e and controversial viewpoint on
their private property, the Rule is subject tocsscrutiny. Wooley 430 U.S. at 715. To survive strict
scrutiny, the government must demonstrate thaastdrcompelling state interest and has narrowly
tailored the compulsion to serve that intergSttizens United v. FEC130 S. Ct. 876, 892 (2010);
Pac. Gas & Elec. Co. v. Public Utils. Comm475 U.S. 1, 19 (1986Entm’t Software Ass’'n v.
Blagojevich 469 F.3d 641, 652 (7th Cir. 2006). Here, therBdsas failed to articulate (let alone
demonstrate) a compelling state interest becauswn@ other reasons) Congress has never
expressly authorized the NLRB to impose a noticpiirement, and the Board did not narrowly
tailor the Rule because (among other reasonspitespto virtually every employer in the country.

SeePl. Br. 22-24%°

12 Based onWooley Plaintiffs believe that the Notice is subject dtict scrutiny. CitingPleasant Grove the
government contends that the Notice is not sulieeny scrutiny under the Free Speech Clause. BBdat 17. In
addition to these approaches, courts have artailah intermediate framework for analyzing compe#ipeech in the
commercial context. As one court recently explajrieourts apply a lesser standard of scrutinyi® tarrow category of
compelled speech, through which the Government reguire disclosure only of purely factual and uricmrersial
information. Even under this paradigm, howevempgelled disclosures containing 'purely factual andontroversial
information' may still violate the First Amendmahthey are 'unjustified or unduly burdensomeSéeR.J. Reynolds
Tobacco Co. v. FDANo. 11-1482, 2011 WL 5307391, at *7 (D. D.C. N@¥. 2011) (citations and quotations
omitted). For reasons discussed in the text, terdhas not satisfied even this intermediate lef/etrutiny. The Rule is
"unjustified" because the government has faileddémtify any credible factual basis for believirtat employees are
unaware of their rights. Even if the Board simglyught to inform employees of their legal rightsa-rationale
undermined by the selective nature of the Notidke-Board did not seriously investigate whetherdlie a genuine
need to disseminate such information through colegedpeech. Furthermore, as explained in ouralrizrief, even if
such evidence existed, the Rule is "unduly burdmesdecause it burdens virtually every employethan country. The
Board has numerous, less-burdensome alternative teapform employees of their rights under the MLRNowhere
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Rather than show that the Rule survives stricttsgyuthe Board argues that it “reasonably
concluded” that the Notice comports with the Filghendment on grounds that it constitutes
government speechSeeBd. Br. 17-18. As an initial matter, of coursthe Board’s constitutional
analysis gets no deference, whether that analy$isasonable” or not.

More to the point, the Board fundamentally miscores the nature of government speech,
as shown by the cases it cites in its brief. Fwtance, inPleasant Grovethe Court held
that public monuments on public property constigdgernment speech. 555 U.S. at 470. As the
Court explained, “[p]Jermanent monuments displayed public property typically represent
government speech” because “[p]ublic parks arenaftesely identified in the public mind with the
government unit that owns the landd. at 470, 472. There is nothing analogous betweese
circumstances and the Notice requirement, and teedBoffers no explanation of wileasant
Grovewould have any bearing on the present case.

To the extent it has any relevandeleasant Groveactually undermines the Board’s
position. Based on the reasoningRkasant Grovethe Board’s Notice would become identified
with theemployer not the government. The Board’s Rule requirégpe employers to spread an
ideological messagen private propertynot government property. Because the employetrcls
the space on which the Notice would be posted, gheernment’'s compulsion necessarily
associates the businesses with the government$ogieal message, i.e., “the government’s view
of the law.” Even absent such an associationNibtce violates the First Amendment by forcing
the employer to forego its own decisions about winassages to deliver or to refrain from

delivering on its property.

does the Board accept its burden or seriously atteém demonstrate why its Notice passes muster ruthae First
Amendment under any level of scrutiny.
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Instead ofPleasant Grovethe Supreme Court’'s decision Wooleypresents the proper
analytical framework. IWooley the Supreme Court held that the government cooladequire an
individual to use his private property, a car, asn@bile billboard” for the government’'s
ideological message that individuals should “Lived-or Die.” 430 U.S. at 715. In his dissent in
Wooley then-Justice Rehnquist, like the Board here, edgtihat the license plate represented
government speech because the message was “peesdijbthe State,” and because nothing
precluded car owners “from displaying their disagnent” with the license plate’s messadg. at
721-22 (Rehnquist, J., dissenting); Bd. Br. 17-18he Court flatly rejected these arguments,
holding that the government’s compelled speech @amlproperly associate a private individual
with the government’s ideological message. Acculyi, Wooleyforbids the Board from forcing
employers to turn their businesses into perman@tibeary billboards for the Board’s pro-union
message.

Moreover, the Board's proposed framework proves agch. Under its reasoning, the
Notice becomes government speech because it cale8oard’'s seal, contains the Board’s
contact information, and states that it is an ‘@#i Government Notice.” Bd. Br. 17. Under this
rationale, any agency could compel private indigiduto spread the government’'s message on
their private property, or even their persons, réigas of the message’s content, accuracy, or
ideological bias. For instance, simply by slappimga seal, the NLRB could require businesses to
post a Notice saying that, “Unions Raise Wages&wan, “Unions are Good, Employers are Evil.”
Although the NLRB can post such messages on ifggptp and website, and spread such messages
through speeches and paid media without runningl @ffothe First Amendment, the NLRB cannot

require private businesses to display biased, oeatsial, and incomplete messages on their
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private property. The doctrine of “government gj¥edoes not give the governmeoarte
blancheto force individuals to spread the governmentistaaversial message.

The Notice’s slanted ideological message also noodie the Board’s attempted reliance on
Lake ButlerandUAW-Labor Employment & Training Corp. v. Ch&25 F.3d 360 (D.C. Cir. 2003).
In Lake Butler a preWooleycase, the court upheld an OSHA posting requireméake Butley
however, involved a completely different calculusler the First Amendment. Lrake Butley unlike
here, the company did not contend that the note® Imased or ideological, and there was no dispute
that the notice “merely states what the law reguireéSee id at 86 n.3, 89. Here, in contrast, the
Board already has conceded the Notice “set[s] fimthgovernment’s view of what the law requires.”
Bd. Br. 19. Moreover, ihake ButlerCongresstself had found that such a poster was “esséiatial
expressly required a notice regulation. 325 FB38% Again, here, Congress has not expressly
authorized the NLRB to impose a posting requirenagrany point during the past seventy-six years.
SeePl. Br. 23 (explaining that the failure of Congréssexpressly authorize a notice requirement
underscores the lack of compelling interest). st Amendment calculus also differed WAW-
Labor, where there was no contention that the relevaitenwas biased. 325 F.3d at 364-65.

At bottom, the Board’s Notice is nothing more thapiece of advocacy, designed not to
inform but instead to motivate an audience of elygds to take certain pro-union action. This
motivation is simply not a legitimate objective forfringing the protected speech rights of
employers. See R.J. Reynolds Tobac@®11 WL 5307391, at *7For these reasons, the Rule
impermissibly violates employers’ free speech sghhder the First Amendment. For similar
reasons, the Rule also violates employers’ rightseu Section 8(c) of the NLRA by forcing them

either to engage in speech that they otherwisedvoold make, or face a ULFSeePI Br. 10-11.
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H. The Board Violated the Regulatory Flexibility Act by Failing to Perform a
Final Regulatory Flexibility Analysis.

The Board certified that the Rule would not impasé'significant economic impact”
because, in its view, compliance would require dnly hours of employee time to understand and
post the Notice. Yet in its Opening Brief, the Bbaffectively concedes that this cost estimate has
no basis in fact or the administrative record. &bmer, the Board wrongly asserts that it need not
calculate entire categories of compliance costduding training and legal costs, even though
much of the authority cited by the Board itself aguizes that these costs are cognizable as
compliance costs. As explained in the Plaintiffstial Brief and in more detail below, the Rule’s
true costs likely exceed five billion dollars, aoduld approach thirteen billion dollars. By any
measure, this potential economic impact qualife$segnificant.”

Accordingly, the Board’s conclusory certificatioarmot qualify as a “reasonable, good-
faith effort” to comply with the Regulatory Flexiiby Act (RFA). S. Offshore Fishing Ass'n v.
Daley, 995 F. Supp. 1411, 1437 (M.D. Fla. 1998ke also Business Roundtable v. S&7 F.3d
1144, 1148-49 (D.C. Cir. 2011) (invalidating an magye rule under the APA where the agency
“inconsistently and opportunistically framed thestsoand benefits of the rule; failed adequately to
guantify the certain costs or to explain why theests could not be quantified; neglected to
support its predictive judgments; contradictedlftsend failed to respond to substantial problems
raised by commenters”). For this reason aloneRille must be invalidated.

1. The Board’s Cost Estimate Lacks a Factual Basia the Record.

The Board cites only one authority for its two-héime estimate, namely, a similar notice
rule proposed by DOL for federal contracto&eeBd. Br. 32 n.27; DOL Notification of Employee

Rights Under Federal Labor Law, 75 Fed. Reg. 28,38894 (May 20, 2010) (to be codified at 29
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C.F.R. pt. 471); 76 Fed. Reg. at 54,007. DOL emtiah that compliance with its rule would take
3.5 hours of employee tinté.

DOL’s time estimate, however, cannot provide ardentiary foundation for the Board’s
Rule because DOL pulled its own estimate out of thir. Nat'l Truck Equip. Ass'n v. Natl
Highway Traffic Safety Admim919 F.2d 1148, 1157 (6th Cir. 1990) (“a conclysstatement with
no evidentiary support in the record does not prayapliance with the [RFA]”). Like the Board,
DOL cites no studies, surveys, articles, or anexglifur its time estimate. DOL does not cite to the
administrative record created as part of its riNoreover, and contrary to the Board’s suggestion,
DOL does not purport to rely on its experiencevergeeing notice requirements for other statutes,
such as OSHA. See75 Fed. Reg. at 28,394. The Board cannot reaspmabl on another
agency’s cost estimate that itself was conjuredoduhin air. Otherwise, federal agencies could
circumvent the RFA’s protections simply by citingcé other’s baseless estimates.

Even assuming that DOL's time estimate had somes liagact, the Board arbitrarily cut
DOL’s estimate almost in half, from 3.5 hours ofp#ayee time to 2 hours of employee time. For
example, DOL concluded that a federal contractouldiaequire ninety minutes to understand
DOL’s notice requirements, whereas the Board assest a small business would need only thirty
minutes to understand the Board’s notice requireésnefhe Board’s estimate, of course, lacks any
factual basis in the record, but in addition, eusnunderlying assumptions are suspect. Federal
contractors typically have some experience with glem federal requirements, whereas many

small businesses lack sophisticated legal and danugd staff.

1 According to DOL, “The Department estimates thattecontractor will spend a total of 3.5 hours yesar in order
to comply with this rule, which includes 90 minutés the contractor to learn about the contract aadice

requirements, train staff, and maintain recordsy8@utes for contractors to incorporate the contcd@use into each
subcontract and explain its contents to subcomtracB80 minutes acquiring the notice from a governtragency or
Web site; and 60 minutes posting them physicallg alectronically, depending on where and how thetreator

customarily posts notices to employees.” 75 Fedy. Rt 28,394. DOL cited no support for these tsEmates.
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In sharp contrast to the Board’'s baseless estimtite=e small businesses detailed exactly
how much time they would have to spend to undedstard post the NoticeSeeDeclarations of
Jeanie McPherson, Stephen Snipes, and Neil Whitetgached as Exhibit B to PI. Br. (Entry
Number 22-3). In delineating every step of thecpss, Ms. McPherson explains that her small
business would have to spend 27-31 hours to uraaefsind post the Notice. McPherson Decl.
20. Mr. Whitman estimates that his company wowddenhto spend up to 40.5 hours to understand
and post the Notice, and Mr. Snipes estimateshisasmaller company would have to spend at
least 4 hours on these tasks. Whitman Decl. {S&pes Decl. { 15-17. These small business
declarations create “serious questions whether ffency] violated the RFA by refusing to
conduct a final flexibility analysis.”Am. Fed’'n of Labor v. Chertef652 F.Supp.2d 999, 1013
(N.D. Cal. 2007) (AFL").

Finally, the administrative record contains numeraomments from businesses and
business groups estimating that small businesseddwbave to spend substantial time to
understand and post the Notice. As these comnegptain, the Rule contains several ambiguities
regarding where, how, and in what languages thécdlotust be postedSeePl. Br. 29 n.14. The
Board, however, cites absolutely nothing in the mistrative record to support its two-hour time
estimate. Accordingly, the Board has failed torgats burden of providing an evidentiary
foundation for its RuleBowen v. Am. Hosp. Ass'476 U.S. 610, 643 (1986).

2. The Board Arbitrarily Ignores Training Costs and Legal Costs.

In its Opening Brief, the Board argues that entiméegories of costs, such as training and
legal costs, do not qualify as compliance costseurtbe RFA. Instead, the Board labels as
“speculative and discretionary” such employer esgsnas the costs of educating human resource

professionals, management, and employees aboutdiige, answering questions regarding the
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notice, and monitoring the notice. Bd. Br. 33. vBitheless, the RFA’s legislative history, court
cases, and the Board’s own authority indicate dnaagency must calculate training costs and legal
costs for purposes of a Final Regulatory Flexipilnalysis. These costs place the Rule’s true
economic impact in the range of five to thirteeltidn dollars. PI. Br. 24-25.

Simply put, training costs are compliance costsenride RFA. InAFL, for example, the
court explicitly held that compliance costs inclddmsts “for thdraining of in-house counsel and
human resources staff.” 552 F.Supp.2d at 1013 ltesip added). Although the Board argues that
the Rule does not explicitly mandate training, gsactical matter, employers will have to educate
their employees about the Notice. As one declagaptained, “While training may not formally
be required, as a practical matter, the requirendhforce me to educate our employees about the
new notice, in part so that | can correct any mpessions from the biased and incomplete
notice.” Whitman Decl. § 22. Similarly, BAFL, the court rejected an argument that the agency
need not include costs that might be incurred otvaduntary” basis: “This Court’s concern,
however, is with the practical effect . . . of thibe, not its formal characteristics.” 552 F.S@ap.
at 1013 (internal citation and quotation omitt&d).

Moreover, the Board’s own authority indicates tihahould have calculated training costs.
Although the Board cites the administrative guidanoffered by the Small Business
Administration, Bd. Br. 33-34, the SBA states thagnizable “[c]osts might include...employee

skill and training.” SBA, A Guide for Governmental Agencies: How to Complyhwhe

2 The Board contends that employers may protecr thights under the First Amendment and Section &fg)
educating their employees about the NoticeeeBd. Br. 19 (stating that “the notice-posting reguient does not
trench upon employers’ ability to express their owiews’ because ‘employers remain free under this—as they
have in the past—to express noncoercive views déggathe exercise of these rights as well as othesn employer,

however, would incur substantial legal and comgléacosts in order to protect its First Amendmeghts. These
costs represent another cost of compliance withRbke, yet the Board inexplicably excludes thesstxdrom its

calculation of compliance costs.
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Regulatory Flexibility Acat 30 (June 2010) (emphasis addéd).ikewise, DOL'’s notice rule for
federal contractors recognizes that the RFA require® consider the costs to “train staff.” 75Fe
Reg. at 28,394. Even among the federal agencatsttbites as support, the Board stands alone in
its refusal to consider training costs under th&RF

Finally, the Board’'s General Counsel has completelggermined the Board’s position on
training costs. On December 2, 2011, the Offic&eheral Counsel issued a Memorandum to the
NLRB’s Regional Directors. Ex. A. In the Memoramd, the General Counsel states that the
NLRB’s Office of Employee Development “will conductining on the Employee Notice Posting.
Regional staff istrongly encouragetb attend one of these sessionil’ (emphasis added). The
General Counsel “strongly encouraged” employeenitigi to educate employees about the
numerous questions that are raised by the R8ke id By “strongly encouraging” its employees
to receive training, yet denying that private enypls need to train their employees, the Board is
engaged in rank hypocris§.

In the same vein, the Board improperly excludesllegsts as costs of compliance under
the RFA. Congress enacted the RFA in part becd8s&ll businesses cannot cope with the maze
of Federal regulations and they cannot afford tinadnof lawyers...which are employed by large
companies.” 126 Cong. Rec. H24,578. ARL, the court expressly held that compliance costs
included the costs othiring ‘legal and consultancy servic&s 552 F.Supp.2d at 1013 (emphasis
added). Again, the Board’s own authority suppthts inclusion of legal costs. The Board cites

Mid-Tex Elec. Coop., Inc. v. FERZ73 F.2d 327, 341 (D.C. Cir. 1985), for the prgipon that the

3 The SBA Guide is available at http://www.sba.gov.

4 The General Counsel’s Memorandum also demonstita¢efeasibility of achieving the Rule’s goals thgh a less
burdensome alternative. It describes the NLRB@rassive efforts to contact and educate the pabliait the Notice
Rule, noting that “staff members from Regional @é8 throughout the country have met with hundrédemstituent
groups, organizations, and agencies.” Numerousramters suggested that the NLRB conduct this typggressive
outreach as an alternative to imposing the Notigke Rn small businesseSeeP!. Br. 34.
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RFA is concerned with only the costs of complian&sl. Br. 33. InMid-Tex however, the court
approvingly quoted the RFA’s Congressional Findiagd Declaration of Purpose, which identify
legal costs as a cost of compliance: “uniform Fablexgulatory and reporting requirements have in
numerous instancamposedunnecessary and disproportionately burdensome r#sniacluding
legal, accounting and consulting costs upon small bgse®e” 773 F.2d at 341 (italics in original,
bold added). Like training costs, legal costscammpliance costs.

3. The Board Arbitrarily Ignores the Negative Impact on Labor Relations.

Finally, the Board also discounts the Rule’s inthlegcosts. According to the Board, the
“Chamber speculates, without support, about ‘advemmpact on employee relations and
interference with normal business operations.”. Bd 34 n.31. To the contrary, the Board’'s own
authority predicts that the Rule will harm labolat®ns. Peter DeChiara wrote one of the three
seminal articles cited by the Board to justify fRRele. 76 Fed. Reg. at 54,006 n.3. According to
him, placement of the Notice could cause “some misioort-term disruption to production.” Peter
D. DeChiaraThe Right to Know: An Argument for Informing Empley of Their Rights Under the
NLRA 32 Harv. J. on Legis. 431, 467 (1995), A.R. NLB@E078. Moreover, all three declarants,
and numerous comments in the administrative recprddict that the Notice’s biased and
misleading language could harm employer-employktioas. SeePl. Br. 32.

Together, these legal, training, and intangibleéxpsit the Rule’s true economic impact in
the range of five to thirteen billion dollarsSeePI. Br. 24-25. Virtually every employer in the
country would have to spend dozens if not hundegdsours learning about the Rule, training
managers and human resources professionals, amatieduemployees. Some subset of these
employers would hire lawyers to ensure compliandéhese costs would impose a significant

economic impact on small businesses throughouthSoatolina and the country. Accordingly, the
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Rule is invalid and, at a minimum, must be remanfiedhe completion of a Final Regulatory

Flexibility Analysis, including consideration ofggiificant alternatives to the Notice Rule.

I. CONCLUSION

For the foregoing reasons, Plaintiffs respectfsillpmit that Defendants’ Motion for Summary

Judgment should be denied, and that the Plairi#sentitled to summary judgment on all of their

claims against the Board. Plaintiffs request thigt Court hold the Rule unlawful and set it asde

alternately, remand the Rule to the Board to conddiinal Regulatory Flexibility Analysis.
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America and South Carolina Chamber of
Commerce

Robin S. Conrad
Admitted Pro Hac Vice
Shane B. Kawka
Admitted Pro Hac Vice
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Respectfully submitted,

s/Luci L. Nelson

Benjamin P. Glass
Fed. I.D. No. 06522
Luci L. Nelson

Fed. I.D. No. 10341

OGLETREE, DEAKINS, NASH,
SMOAK & STEWART

211 King Street, Ste. 200

Post Office Box 1808 (29402)

Charleston, SC 29401

Telephone:  (843) 853-1300

Facsimile: (843) 853-9992

ben.glass@ogletreedeakins.com

luci.nelson@ogletreedeakins.com
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NATIONAL CHAMBER
LITIGATION CENTER, INC.
1615 H Street, N.W.
Washington, DC 20062
Telephone: 202.463.5337
RConrad@uschamber.com
SKawka@uschamber.com

Counsel for Chamber of Commerce of the United
States of America

11407217.4 (OGLETREE)
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