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INTEREST OF AMICUS CURIAE!

Amicus Constitutional Accountability Center
(CAC) is a think tank, public interest law firm, and ac-
tion center dedicated to fulfilling the progressive
promise of our Constitution’s text and history. CAC
works in our courts, through our government, and with
legal scholars to improve understanding of the Consti-
tution and to preserve the rights and freedoms it guar-
antees. CAC accordingly has a strong interest in this
case and in the scope of the Fourteenth Amendment’s
protections.

SUMMARY OF ARGUMENT

After Tyson Timbs pleaded guilty to one count of a
drug offense, he was sentenced to a year of home de-
tention followed by probation. But the State of Indi-
ana wanted more: it authorized a civil forfeiture action
to seize ownership of Timbs’s personal vehicle—which
was worth four times more than the maximum fine he
could have received for his crime—because he drove
the vehicle while committing his offense. Pet. App.
2-3, 10-12. Indiana’s trial and intermediate courts
ruled that imposing this penalty would violate the Ex-
cessive Fines Clause of the Eighth Amendment be-
cause it was “grossly disproportionate to the gravity of
Timbs’s offense,” id. at 24, but the Supreme Court of
Indiana refused to consider that argument. Instead, it
declared that Indiana, as “a sovereign state within our

1 The parties have consented to the filing of this brief and their
letters of consent have been filed with the Clerk. Under Rule 37.6
of the Rules of this Court, amicus states that no counsel for a
party authored this brief in whole or in part, and no counsel or
party made a monetary contribution intended to fund the prepa-
ration or submission of this brief. No person other than amicus
or its counsel made a monetary contribution to its preparation or
submission.
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federal system,” has no obligation to obey the Exces-
sive Fines Clause. Id. at 9. That conclusion is entirely
at odds with the text and history of the Fourteenth
Amendment, a measure adopted during this nation’s
Second Founding to ensure that states do not violate
the fundamental liberties enshrined in the Bill of
Rights.

Nearly 150 years ago, in the wake of a bloody Civil
War, the Fourteenth Amendment transformed the
Constitution’s protection of individual rights, adding
to our nation’s charter a sweeping new guarantee of
liberty meant to secure “the civil rights and privileges
of all citizens in all parts of the republic,” Report of the
Joint Committee on Reconstruction, at the First Ses-
sion Thirty-Ninth Congress xxi (1866), and to keep
“whatever sovereignty [a State] may have in harmony
with a republican form of government and the Consti-
tution of the country,” Cong. Globe, 39th Cong., 1st
Sess. 1088 (1866) (Rep. Woodbridge).

Proposed in 1866 and ratified in 1868, the Four-
teenth Amendment “fundamentally altered our coun-
try’s federal system,” McDonald v. City of Chicago, 561
U.S. 742, 754 (2010), in order to “repair the Nation
from the damage slavery had caused,” id. at 807
(Thomas, J., concurring in part and concurring in the
judgment), and to secure for the nation the “new birth
of freedom” that President Abraham Lincoln had
promised at Gettysburg, 7 Collected Works of Abraham
Lincoln 23 (Roy P. Basler ed., 1953). Central to that
task was ensuring state adherence to the full range of
individual rights enshrined in America’s founding doc-
uments, including the liberties enumerated in the
Constitution and the Bill of Rights.

The Framers wrote the Fourteenth Amendment
against the backdrop of a long history of state abridge-
ment of fundamental rights. As Representative Jehu
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Baker put it, the Amendment was “a wholesome and
needed check upon the great abuse of liberty which
several of the States have practiced, and which they
manifest too much purpose to continue.” Cong. Globe,
39th Cong., 1st Sess. app. 256 (1866) (Rep. Baker).
The Framers were keenly aware that during slavery
and in its aftermath Southern states suppressed a host
of basic freedoms. Id. at 2542 (Rep. Bingham) (“many
instances of State injustice and oppression have al-
ready occurred in the State legislation of this Union”).
Before the Civil War, “[t]he structural imperatives of
the peculiar institution led slave states to violate vir-
tually every right and freedom declared in the Bill [of
Rights] . . . . Slavery bred repression.” Akhil Reed
Amar, The Bill of Rights: Creation and Reconstruction
160 (1998). After the war, to retain their grip over the
former slaves, governments across the South enacted
Black Codes designed to coerce the freedmen back into
the plantation labor system and prevent them from ex-
ercising the freedoms enjoyed by whites.

The Black Codes established a range of new crimes
that were enforced through the infliction of “severe
penalties,” Cong. Globe, 39th Cong., 1st Sess. 474
(1866) (Sen. Trumbull), including fines, forfeiture of
property, corporal punishment, imprisonment, and
forced labor, all “in punishment of crimes of the slight-
est magnitude,” id. at 1123 (Rep. Cook). Members of
Congress lambasted these measures, highlighting
among other things the outlandish fines imposed by
the Black Codes. See id. at 516-17, 651, 1621, 3210.
Lawmakers also decried the widespread denial of
property rights to the former slaves. See id. at 94, 475,
589. Such measures were seen as abridgements of fun-
damental rights, and the Fourteenth Amendment was
adopted in part to “restrain the power of the States and
compel them at all times to respect these great
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fundamental guarantees.” Id. at 2766 (Sen. Howard).

As history shows, the Fourteenth Amendment was
meant to effect a radical constitutional transfor-
mation, imposing on the states an obligation to respect
the individual liberties enumerated in the Bill of
Rights. “[T]he chief congressional proponents of the
Fourteenth Amendment espoused the view that the
Amendment made the Bill of Rights applicable to the
States,” McDonald, 561 U.S. at 762, and their “well-
circulated speeches” informed the ratifying states and
the public at large that the Amendment was meant to
“enforce constitutionally declared rights against the
States,” id. at 833 (Thomas, J., concurring).

In this case, however, the Indiana Supreme Court
renounced that promise and abdicated its responsibil-
ity to faithfully interpret and apply the Fourteenth
Amendment. Although this Court has developed “well
established” standards for identifying which protec-
tions in the Bill of Rights the Fourteenth Amendment
makes applicable to the states, McDonald, 561 U.S. at
750, the Indiana Supreme Court refused to apply those
standards or to engage in “the sort of Fourteenth
Amendment inquiry required by [this Court’s] cases,”
id. at 758 (quoting District of Columbia v. Heller, 554
U.S. 570, 620 n.23 (2008)). Instead, the court simply
announced that it would “elect not to impose” on Indi-
ana the obligations of the Excessive Fines Clause. Pet.
App. 9. As shown below, that result cannot be squared
with the text and history of the Fourteenth Amend-
ment or with this Court’s precedents.
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ARGUMENT

I. The Fourteenth Amendment Was a Response
to Rampant Infringement of Fundamental
Liberties by the States, Including Depriva-
tions of Property Rights and the Oppressive
Use of Fines

After the Civil War, “[t]he overriding task con-
fronting Congress and the new President was to re-
store the states that had attempted to secede to their
proper place in the Union.” David P. Currie, The Re-
construction Congress, 75 U. Chi. L. Rev. 383, 383
(2008). Complicating this task, the states of the
ex-Confederacy remained defiant in their suppression
of former slaves and their persecution of those who had
opposed secession. “Congress established the Joint
Committee on Reconstruction to investigate circum-
stances in the Southern States and to determine
whether, and on what conditions, those States should
be readmitted to the Union.” McDonald, 561 U.S. at
827 (Thomas, J., concurring). Composed of members
of the House and Senate, the Committee was given
both fact-finding powers and legislative jurisdiction:
it took testimony and controlled the framing of consti-
tutional amendments and legislation concerning
Reconstruction.

Based on its exhaustive investigation into condi-
tions in the South, the Joint Committee submitted to
Congress a report that “extensively catalogued the
abuses of civil rights in the former slave States.” Id.
The report confirmed the systematic violation of fun-
damental rights by Southern states, demanding
“changes of the organic law” to secure the “civil rights
and privileges of all citizens in all parts of the repub-
lic.” Report of the Joint Committee on Reconstruction,
supra, at xxi.
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Of central concern to the Joint Committee and
other members of Congress were the Black Codes. En-
acted in jurisdictions across the South after the war,
these legislative measures represented an attempt to
re-institutionalize slavery in a different guise—
systematically violating the rights of the newly freed
slaves to force them into conditions replicating the
pre-war plantation system. Under “the barbarous
codes which have been passed in all the rebel States,”
said one lawmaker, freedmen were 1n “a condition of
nominal freedom worse than a condition of actual slav-
ery.” Cong. Globe, 39th Cong., 1st Sess. 1839 (1866)
(Rep. Clarke); see Report of the Joint Committee on Re-
construction, supra, Pt. II at 218 (testimony of Gen.
Rufus Saxton) (“it will be the purpose of their former
masters to reduce them as near to a condition of slaves
as it will be possible to do . . . they would deprive them
by severe legislation of most of the rights of freed-
men”); id. Pt. II at 4 (testimony of Brevet Maj. Gen.
John W. Turner) (discussing Southern refusal “to
grant to the negro his civil rights—those privileges
that pertain to freedom, the protection of life, liberty,
and property”). As one observer put it, “the South is
determined to have slavery—the thing, if not the
name.” Cong. Globe, 39th Cong., 1st Sess. 94 (1865)
(Sen. Sumner) (quoting report sent to Congress); see
id. at 3210 (1866) (Rep. Julian) (“Cunning legislative
devices are being invented in most of the States to re-
store slavery in fact.”).

Beginning in 1865, for instance, many localities
“adopted ordinances limiting black freedom of move-
ment, prescribing severe penalties for vagrancy, and
restricting blacks’ right to rent or purchase real estate
and engage 1in skilled urban jobs.” Eric Foner, Recon-
struction: America’s Unfinished Revolution, 1863—
1877, at 198 (1988); see id. at 200 (“Virtually all the
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former Confederate states enacted sweeping vagrancy
and labor contract laws,” which required freedmen to
be contractually employed under terms supervised by
the state.); Cong. Globe, 39th Cong., 1st Sess. 588
(1866) (Rep. Donnelly) (“The adult negro is compelled
to enter into contract with a master, and the district
judge, not the laborer, is to fix the value of the labor.”).

The “centerpiece” of these Codes “was the attempt
to stabilize the black work force and limit its economic
options apart from plantation labor. Henceforth, the
state would enforce labor agreements and plantation
discipline, punish those who refused to contract, and
prevent whites from competing among themselves for
black workers.” Foner, supra, at 199; see Report of the
Joint Committee on Reconstruction, supra, Pt.II at
240 (statement of Captain Alexander P. Ketchum)
(“The planters are disposed . . . to insert in their con-
tracts tyrannical provisions, to prevent the negroes
from leaving the plantation . ...”); Cong. Globe, 39th
Cong., 1st Sess. 1839 (1866) (Rep. Clarke) (citing
“lately passed laws calculated to virtually make serfs
of the persons that the [thirteenth] amendment made
free”).

The Black Codes also denied property rights to the
ex-slave. “It seemed everywhere determined upon
that he should not be an owner of land.” Report of the
Joint Committee on Reconstruction, supra, Pt.II at
243 (statement of Freedmen’s Bureau officer J.W. Al-
vord); see, e.g., Cong. Globe, 39th Cong., 1st Sess. 588
(1866) (Rep. Donnelly) (“The black code of Mississippi
provides that no negro shall own or hire lands in the
State . ...”). Personal property was seized from blacks
by bands of whites who acted with tacit or overt gov-
ernment approval. See id. at 94 (1865) (Sen. Sumner)
(quoting report describing “the militia robbing the col-
ored people of their property” and their weapons); id.
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(quoting report describing the torture of blacks as a
“means of extorting from the freed people a confession
as to where they have their arms and money con-
cealed”). “We need protection for our person and prop-
erty,” implored the freedmen of Tappannock, Virginia,
in a letter sent to the House of Representatives in De-
cember 1865. Id. at 516 (1866).

Blacks who failed to comply with these mandatory
contractual obligations violated the criminal law, and
such infractions, like other violations of the Black
Codes, were punished with harsh penalties that in-
cluded fines, imprisonment, lashings, forced labor, and
forfeiture of private property. “If employers could no
longer subject blacks to corporal punishment, courts
could mandate whipping as a punishment for vagrancy
or petty theft. If individual whites could no longer hold
blacks in involuntary servitude, courts could sentence
freedmen to long prison terms, force them to labor
without compensation on public works, or bind them
out to white employers who would pay their fines.”
Foner, supra, at 205; Cong. Globe, 39th Cong., 1st
Sess. 588 (1866) (Rep. Donnelly) (“If he thinks the com-
pensation too small and will not work, he is a vagrant,
and can be hired out for a term of service at a rate . . .
to be fixed by the judge.”); id. at 474 (Sen. Trumbull)
(“They deny them certain rights, subject them to se-
vere penalties, and still impose upon them the very re-
strictions which were imposed upon them in conse-
quence of the existence of slavery.”); id. at 1123 (Rep.
Cook) (citing “laws which provide for selling these men
into slavery in punishment of crimes of the slightest
magnitude”).

A Louisiana ordinance read to the House of Repre-
sentatives was typical. Among other things, it speci-
fied that a freedman who entered town limits without
special permission would be punished by
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“imprisonment and two days’ work on the public
streets, or shall pay a fine of $2.50.” Id. at 516 (Rep.
Eliot). Blacks found on the streets after 10 p.m. with-
out a special pass were to be “imprisoned and com-
pelled to work five days on the public streets, or pay a
fine of five dollars,” and if found on the streets after 3
p.m. on a Sunday, “imprisoned and made to work two
days on the public streets, or pay two dollars.” Id. at
516-17. Preaching without a license was punished by
“a fine of ten dollars or twenty days’ work on the public
streets”; a person not in military service carrying a
firearm without special permission would “forfeit his
weapons, and shall be imprisoned and made to work
five days on the public streets, or pay a fine of five dol-
lars”; and engaging in commercial exchanges of mer-
chandise without special permission resulted in “the
penalty of the forfeiture of said articles, and imprison-
ment and one day’s labor, or a fine of one dollar.” Id.
at 517. Anyone who rented a house to blacks would
“pay a fine of ten dollars for each offense.” Id.

Similar measures swept the South. See, e.g., id. at
1621 (Rep. Myers) (“a vagrant in [Florida] shall be
punished by a fine not exceeding $500 and imprisoned
for a term not exceeding twelve months, or by being
sold for a term not exceeding twelve months, at the
discretion of the court”); id. (Rep. Myers) (Alabama’s
laws, “among other harsh inflictions[,] impose an im-
prisonment of three months and a fine of $100 upon
any one owning fire-arms, and a fine of fifty dollars
and six months’ imprisonment on any servant or la-
borer (white or black) who loiters away his time or is
stubborn or refractory”); id. at 651 (Rep. Grinnell) (re-
porting that “[a] white man in Kentucky may keep a
gun,” but “if a black man buys a gun he forfeits it and
pays a fine of five dollars”); id. at 2777 (Rep. Eliot) (re-
porting that even in the Union state of Maryland, “if a
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white man employ a colored clerk, the penalty is fifty
dollars,” that “[flor a negro to belong to any secret so-
ciety 1s a felony—the punishment a fine of fifty dol-
lars,” and that “free negroes’ that leave the counties
and return shall be punished by fine and imprison-
ment” (quoting Freedmen’s Bureau report)).

Formal distinctions between whites and blacks
concerning fines and other punishments were supple-
mented by discriminatory application of the written
law. A letter was read in the Senate, for instance, re-
porting that “in nine cases out of ten . . . where a white
man has provoked an affray with a black, and savagely
misused him, the black man has been fined for insolent
language because he did not receive the chastisement
in submissive silence, while the white man has gone
free.” Id. at 94 (1865) (Sen. Sumner).

As these examples illustrate, fines were used
interchangeably and in combination with imprison-
ment and physical punishment to enforce the regime
of the Black Codes. Seeid. at 3210 (1866) (Rep. Julian)
(in South Carolina “a black man convicted of an offense
who fails immediately to pay his fine is whipped”). In-
deed, the infliction of excessive and unpayable fines
supplied the pretext under which slavery conditions
were reinstituted, as freedmen were sold into forced
labor to repay those fines.

Mississippi’s vagrancy law, for instance, decreed
that “freedmen, free negroes and mulattoes” found
“without lawful employment or business, or found un-
lawfully assembling themselves together,” were to be
fined up to fifty dollars. An Act to Amend the Vagrant
Laws of the State § 2 (Nov. 24, 1865), reprinted in
S. Exec. Doc. No. 39-6, at 192 (1867). The law further
provided that “all fines and forfeitures collected under
the provisions of this act shall be paid into the county
treasury for general county purposes,” and that, if
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anyone “shall fail for five days after the imposition of
any fine or forfeiture . .. to pay the same,” it became
“the duty of the sheriff of the proper county to hire out
said freedman, free negro or mulatto, to any person
who will, for the shortest period of service, pay said
fine or forfeiture.” Id. § 5.

The state’s reliance on outlandish fines as a tool of
repression was far from unusual. Most of the Black
Codes “shared key common features. Freed slaves
were required to maintain employment . . . to avoid ar-
rest for vagrancy. Black ‘vagrants’ were to be auc-
tioned off as contract laborers to white employers who
paid their fines.” Garrett Epps, The Antebellum Polit-
ical Background of the Fourteenth Amendment, 67
Law & Contemp. Probs. 175, 204 (2004). Thus, when
the Commissioner of the Freedmen’s Bureau compiled
for the Senate a synopsis of laws concerning people of
color, he called “special attention” to the South’s va-
grancy laws, emphasizing that “[t]he small time al-
lowed after the expiration of one contract before a per-
son must enter another to escape vagrancy will occa-
sion practical slavery.” He continued:

The arrest of unemployed persons as vagrants
upon information given by any party; his trial
by a justice of the peace; the sale of his services
at public outcry for payment of the fine and
costs, without limit as to time, and whipping
and working in chain-gangs, present some of
the obnoxious features of these singular laws.

Letter from Maj. Gen. O.0. Howard to Sec’y of War
E.M. Stanton (Dec. 21, 1866), reprinted in S. Exec.
Doc. No. 39-6, at 2-3 (1867). Indeed, the Commissioner
had received detailed evidence of such abuses, like the
following report from Nashville, Tennessee:
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About three weeks since the police of this city
arrested some forty or fifty young men and
boys (colored) on various pretexts, mostly for
vagrancy, and they were thrown into the work-
house to work out fines of from $10 to $60 each.
By an arrangement with the city recorder . . .
[two] residents of this city . . . by paying their
fines, induced the prisoners, as is claimed, to
consent to go to Arkansas to work on a planta-
tion. The freedmen were taken from the work-
house and carried off under guard. Many of
them are minors, and were taken away with-
out the knowledge or consent of their parents.

Report from Brevet Brigadier Gen. J.R. Lewis, Assis-
tant Comm’r, to Maj. Gen. O.0. Howard (Nov. 1, 1866),
reprinted in S. Exec. Doc. No. 39-6, at 129 (1867).

Accounts of these oppressive measures reached
Congress in steady reports from the South: “Every
malil brings to us the records of injustice and outrage.”
Cong. Globe, 39th Cong., 1st Sess. 1838 (1866) (Rep.
Clarke). Lawmakers viewed such practices as violat-
ing core freedoms identified in the Bill of Rights, see
id. at 1617 (Rep. Moulton) (decrying the lack of “pro-
tection to life, liberty, or property”), and condemned
these laws as abridgements of fundamental liberties.
“A law that does not allow a colored person to hold
property . . . 1s certainly a law in violation of the rights
of a freeman.” Id. at 475 (Sen. Trumbull).

Congress first responded through legislation, en-
acting the Civil Rights Act of 1866 and later an expan-
sion of the Freedmen’s Bureau—both of which sought
to safeguard property rights. See Act of Apr. 9, 1866,
ch. 31, § 1, 14 Stat. 27, 27 (“citizens, of every race and
color . . . shall have the same right . . . to inherit, pur-
chase, lease, sell, hold, and convey real and personal
property, and to full and equal benefit of all laws and
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proceedings for the security of person and property, as
is enjoyed by white citizens”); Act of July 16, 1866,
ch. 200, § 14, 14 Stat. 173, 176-77 (“the right . . . to in-
herit, purchase, lease, sell, hold, and convey real and
personal property, and to have full and equal benefit
of all laws and proceedings concerning personal lib-
erty, personal security, and the acquisition, enjoy-
ment, and disposition of estate, real and personal, . . .
shall be secured to and enjoyed by all the citizens of
such State or district without respect to race or color,
or previous condition of slavery”).

Proponents of these bills explicitly linked the free-
doms denied to blacks in the South with the funda-
mental guarantees enshrined in America’s founding
documents. See, e.g., Cong. Globe, 39th Cong., 1st
Sess. 632 (1866) (Rep. Moulton) (“[T]he civil rights re-
ferred to in the bill are ... the great fundamental
rights that are secured by the Constitution of the
United States, and that are defined in the Declaration
of Independence, the right to personal liberty, the
right to hold and enjoy property, to transmit property,
and to make contracts.”); id. at 475 (Sen. Trumbull)
(describing “[t]he great fundamental rights set forth in
this bill” as including “the right to acquire property . . .
to make contracts, and to inherit and dispose of prop-
erty”); id. at 1839 (Rep. Clarke) (“Give, then, to the
freedman his inalienable rights and that full protec-
tion due to him from a nation he has fought to defend
in the hour of danger.”).

Congress’s statutory responses to the Black Codes
also took aim at excessive and discriminatory penal-
ties. See Act of July 16, 1866, 14 Stat. at 177 (“no pen-
alty or punishment for any violation of law shall be im-
posed or permitted because of race or color, or previous
condition of slavery, other or greater than the penalty
or punishment to which white persons may be liable
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by law for the like offence”); Act of Apr. 9, 1866, 14

Stat. at 27 (“citizens, of every race and color . . . shall
have the same right . . . to full and equal benefit of all
laws and proceedings . .. as is enjoyed by white citi-

zens, and shall be subject to like punishment, pains,
and penalties, and to none other, any law, statute, or-
dinance, regulation, or custom, to the contrary not-
withstanding”); id. (making it a crime to subject “any
inhabitant of any State or Territory ... to different
punishments, pains, or penalties on account of such
person having at any time been held in a condition of
slavery or involuntary servitude . . . or by reason of his
color or race, than is prescribed for the punishment of
white persons”).

Ultimately, however, Congress “deemed these leg-
islative remedies insufficient. Southern resistance,
Presidential vetoes, and this Court’s pre-Civil-War
precedent persuaded Congress that a constitutional
amendment was necessary to provide full protection
for the rights of blacks.” McDonald, 561 U.S. at 775.
As one Senator explained, the newly freed slaves
needed to be guaranteed “the essential safeguards of
the Constitution.” Cong. Globe, 39th Cong., 1st Sess.
1183 (1866) (Sen. Pomeroy).

II. The Fourteenth Amendment Transformed
the Nation’s Federal System To Prevent
States from Violating the Freedoms Set
Forth in the Bill of Rights

In order “to provide a constitutional basis” for the
protection of fundamental rights in the South, McDon-
ald, 561 U.S. at 775, the American people transformed
our federal system by adopting the Fourteenth
Amendment. The debates in Congress over the
Amendment confirm that its first section was under-
stood—and described to the ratifying public—as secur-
Ing against state encroachment the fundamental
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liberties enumerated in the Constitution and the Bill
of Rights.

In the House and Senate, “the chief congressional
proponents of the Fourteenth Amendment espoused
the view that the Amendment made the Bill of Rights
applicable to the States,” id. at 762, overturning Bar-
ron v. Baltimore, 32 U.S. 243 (1833), which held that
only the federal government was bound by the Bill of
Rights. See Adamson v. California, 332 U.S. 46, 72
(1947) (Black, J., dissenting) (“With full knowledge of
the import of the Barron decision, the framers and
backers of the Fourteenth Amendment proclaimed its
purpose to be to overturn the constitutional rule that
case had announced.”).

Section One of the Fourteenth Amendment was
the brainchild of Ohio congressman John Bingham,
who served on the Joint Committee on Reconstruction.
Introducing his draft of the Amendment in February
1866, “Bingham began by discussing Barron and its
holding that the Bill of Rights did not apply to the
States. He then argued that a constitutional amend-
ment was necessary to provide ‘an express grant of
power in Congress to enforce by penal enactment these
great canons of the supreme law, securing to all the
citizens in every State all the privileges and immuni-
ties of citizens, and to all the people all the sacred
rights of person.” McDonald, 561 U.S. at 829
(Thomas, dJ., concurring) (quoting Cong. Globe, 39th
Cong., 1st Sess. 1089-90 (1866)). “Bingham empha-
sized that § 1 was designed ‘to arm the Congress of the
United States, by the consent of the people of the
United States, with the power to enforce the bill of
rights as it stands in the Constitution today.” Id.
(quoting Cong. Globe, 39th Cong., 1st Sess. 1088
(1866)).

This speech was “broadly distributed” in pamphlet
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form, bearing the subtitle “In Support of the Proposed
Amendment to Enforce the Bill of Rights,” and the
speech received widespread newspaper coverage as
well. Id. at 829-30 (Thomas, dJ., concurring).

The next month, Bingham “delivered a second
well-publicized speech, again arguing that a constitu-
tional amendment was required to give Congress the
power to enforce the Bill of Rights against the States.”
Id. at 831 (Thomas, J., concurring). This speech was
also “extensively published.” Cong. Globe, 39th Cong.,
1st Sess. 1837 (1866) (Rep. Lawrence).

In April, the Joint Committee unveiled a revised
draft of the Amendment, which contained in its pre-
sent form the sweeping guarantee of fundamental
rights and liberties set forth in the Amendment’s first
section:

No State shall make or enforce any law which
shall abridge the privileges or immunities of
citizens of the United States; nor shall any
State deprive any person of life, liberty, or
property, without due process of law; nor deny
to any person within its jurisdiction the equal
protection of the laws.

U.S. Const. amend. XIV, § 1; see Cong. Globe, 39th
Cong., 1st Sess. 2764 (1866). “Senator Jacob Howard,
who spoke on behalf of the Joint Committee on Recon-
struction and sponsored the Amendment in the Sen-
ate, stated that the Amendment protected all of ‘the
personal rights guarantied and secured by the first
eight amendments of the Constitution.” McDonald,
561 U.S. at 762 n.9 (quoting Cong. Globe, 39th Cong.,
1st Sess. 2765 (1866)). “Howard explained that the
Constitution recognized ‘a mass of privileges, immun-
ities, and rights, some of them secured by the second
section of the fourth article of the Constitution, . ..
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some by the first eight amendments of the Constitu-
tion,” and that ‘there is no power given in the Consti-
tution to enforce and to carry out any of these guaran-
tees’ against the States.” Id. at 831-32 (Thomas, J.,
concurring) (quoting Cong. Globe, 39th Cong., 1st Sess.
2765 (1866)). “Howard then stated that ‘the great ob-
ject’ of § 1 was to ‘restrain the power of the States and
compel them at all times to respect these great funda-
mental guarantees.” Id. at 832 (Thomas, J., concur-
ring) (quoting Cong. Globe, 39th Cong., 1st Sess. 2766
(1866)). “News of Howard’s speech was carried in ma-
jor newspapers across the country . ...” Id.

“Finally, Representative Thaddeus Stevens, the
political leader of the House and acting chairman of
the Joint Committee on Reconstruction,” also made ex-
plicit the import of the Amendment, stating “during
the debates on the Amendment that ‘the Constitution
limits only the action of Congress, and is not a limita-
tion on the States. This amendment supplies that de-
fect, and allows Congress to correct the unjust legisla-
tion of the States.” Id. at 762 n.9 (quoting Cong.
Globe, 39th Cong., 1st Sess. 2459 (1866)).

“As a whole, these well-circulated speeches indi-
cate that § 1 was understood to enforce constitution-
ally declared rights against the States....” Id. at 833
(Thomas, J., concurring). “[N]ot a single person in ei-
ther house spoke up to deny these men’s interpretation
of section I.” Amar, supra, at 187; see Robert J. Ka-
czorowski, Revolutionary Constitutionalism in the Era
of the Civil War and Reconstruction, 61 N.Y.U. L. Rev.
863, 934 (1986) (“The amendment’s author, House and
Senate floor leaders, and a number of proponents and
opponents expressed the belief that it secured Bill of
Rights guarantees. Not one senator or congressman
denied that the amendment’s framers and supporters
intended to secure the Bill of Rights, or expressed an
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intention to exclude Bill of Rights guarantees from the
rights Congress sought to secure.”).

The Amendment’s fate was not settled by Con-
gress, of course, but by the states, where it was sent
for ratification after both Houses approved it in June
1866. Ratification of the Fourteenth Amendment was
the key political issue of the day. In the congressional
elections of 1866, the Amendment was the main plank
of the Republican platform, while “opposition to the
Amendment [was] the focus of the Democratic plat-
form.” Kurt T. Lash, The Origins of the Privileges or
Immunities Clause, Part I1I: Andrew Johnson and the
Constitutional Referendum of 1866, 101 Geo. L.J.
1275, 1279 (2013); id. (President Johnson’s “sustained
attempt to defeat the Amendment ... helped shape
public understanding of the proposed text and its im-
pact on the autonomy of the states”). “More than any-
thing else, the election became a referendum on the
Fourteenth Amendment. Seldom, declared the New
York Times, had a political contest been conducted
‘with so exclusive reference to a single issue.” Foner,
supra, at 267 (quoting N.Y. Times, Oct. 11, 1866).

The 1866 elections resulted in a landslide victory
for the Fourteenth Amendment’s supporters in the Re-
publican Party. Id. These decisive results turned the
tide in favor of ratification, which was finally achieved
in July 1868. During the intervening months, the
Amendment’s proponents “continued to stress the
need to protect the enumerated constitutional rights of
American citizens against abridgment by the states,”
Lash, supra, at 1325, and that “[t]his protection must
be coextensive with the whole Bill of Rights,” id.
(quoting N.Y. Times, Nov. 15, 1866). As more and
more states voted on ratification, “the idea that the
amendment would bind the states to enforce personal
liberties enumerated in the Bill of Rights was no
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longer (if it ever was) a disputed proposition. No one
argued the point. The debate involved whether this
was a good idea.” Id. at 1326; see Michael Kent Curtis,
No State Shall Abridge: The Fourteenth Amendment
and the Bill of Rights 147 (1986) (explaining that the
records of the ratifying legislatures, though sparse, are
“fully consistent with an intent to apply the Bill of
Rights to the states”).

After the Fourteenth Amendment’s ratification,
even Southern opponents of civil rights recognized
that the Amendment prohibited the states from violat-
ing the Excessive Fines Clause and other constitu-
tional protections. Representative Roger Mills of
Texas, while arguing that any legislation promoting
equality in public accommodations would be unconsti-
tutional, said it was “clear” that “the privileges and im-
munities mentioned in the fourteenth amendment” in-
cluded the rights enumerated in the Constitution and
the Bill of Rights: “These privileges are, among others
. .. Immunity from excessive bail, excessive fines, and
cruel and unusual punishments, and many others, all
of which are recognized and guaranteed in the Consti-
tution.” 2 Cong. Rec. 384-85 (1874).

Senator Thomas Norwood of Georgia similarly de-
scribed “the privileges and immunities of a citizen of
the United States” as including “immunity . ... from
excessive fines,” along with the other protections listed
in the Bill of Rights. Id. app. 241. Before the adoption
of the Fourteenth Amendment, Senator Norwood ex-
plained,

any State might have established a particular
religion, or restricted freedom of speech and of
the press, or the right to bear arms, compelled
a prisoner to testify against himself, imposed
excessive fines and bail, inflicted unusual and
cruel punishment, and so on. A State could
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have deprived its citizens of any of the privi-
leges and immunities contained in those eight
articles, but the Federal Government could
not.... The people of the United States
thereby laid upon the States the same inhibi-
tion which they laid seventy years ago on the
United States. ... And the instant the four-
teenth amendment became a part of the Con-
stitution, every State was that moment disa-
bled from making or enforcing any law which
would deprive any citizen of a State of the ben-
efits enjoyed by citizens of the United States
under the first eight amendments to the Fed-
eral Constitution.

Id. app. 242.

In sum, “critical aspects of the Nation’s history . . .
underscored the need for, and wide agreement upon,
federal enforcement of constitutionally enumerated
rights against the States.” McDonald, 561 U.S. at 841
(Thomas, J., concurring). To achieve that end, the
Fourteenth Amendment was adopted to effect a radi-
cal constitutional transformation—one that would im-
pose on the states an obligation to respect certain fun-
damental guarantees, and in particular the individual
liberties enumerated in the federal Bill of Rights.

ITII. The Fourteenth Amendment’s Text and
History Require Applying the Excessive
Fines Clause to the States

The Fourteenth Amendment’s promise of liberty
would be an empty one if states were given free rein to
abrogate the safeguards set forth in the Constitution
and the Bill of Rights. Yet that is what happened here.
In the proceedings below, Indiana’s trial and interme-
diate courts agreed that penalizing Tyson Timbs by
forfeiting his personal vehicle was “excessive” and
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“grossly disproportionate to the gravity of Timbs’s of-
fense,” in violation of the Eighth Amendment’s Exces-
sive Fines Clause. Pet. App. 24. But the Indiana Su-
preme Court refused even to consider that argument,
instead explaining that it would “elect” not to enforce
the Clause against Indiana. Id. at 9. Declaring that
“Indiana is a sovereign state within our federal sys-
tem,” the court asserted that it would “decline to sub-
ject Indiana to a federal test.” Id.

That result is indefensible. Allowing Indiana or
any other state to violate the Excessive Fines Clause
is at odds with the Fourteenth Amendment’s text and
history and with this Court’s precedents.

This Court has already “held that most of the pro-
visions of the Bill of Rights apply with full force to both
the Federal Government and the States.” McDonald,
561 U.S. at 750. While the Court has not taken the
position that the Fourteenth Amendment’s Privileges
and Immunities Clause categorically extends the en-
tire Bill of Rights to the states, it has adopted “a pro-
cess of ‘selective incorporation” under which the
Amendment’s Due Process Clause has been found to
“fully incorporate[] particular rights contained in the
first eight Amendments.” Id. at 763; cf. Akhil Reed
Amar, America’s Constitution: A Biography 389 (2005)
(“[S]keptics have raised important questions about the
peculiar manner in which the Court eventually came
to apply the Bill of Rights to the states . ... But none
of the skeptics’ objections is a good argument against
incorporation per se, as distinct from the particular
manner in which the Court has effected and explained
1ts doctrine.”).

Under this process of “selective incorporation,” a
“well established” standard now governs whether a
protection secured by the Bill of Rights applies to the
states through the Fourteenth Amendment.
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McDonald, 561 U.S. at 763, 750. That standard asks
whether the right at issue “is fundamental
to our scheme of ordered liberty” or “deeply rooted in
this Nation’s history and tradition.” Id. at 767 (citing
Duncan v. Louisiana, 391 U.S. 145, 149 (1968), and
Washington v. Glucksberg, 521 U.S. 702, 721 (1997))
(emphasis omitted). To answer those questions, this
Court has looked to ancient legal codes, the 1689 Eng-
lish Bill of Rights, the common law and its prominent
expounders such as Blackstone, the views of the Amer-
ican colonists in the Revolutionary era, early American
state constitutions, records of the drafting and ratify-
ing of the Constitution and Bill of Rights, and evidence
surrounding the adoption of the Fourteenth Amend-
ment. See id. at 767-78.

By those metrics, as Timbs has demonstrated,
freedom from excessive fines is “fundamental to our
scheme of ordered liberty,” Pet’r Br. 8 (quoting McDon-
ald, 561 U.S. at 767), a vital protection against “the
potential for governmental abuse of its prosecutorial
power,” Browning-Ferris Indus. of Vt., Inc. v. Kelco
Disposal, Inc., 492 U.S. 257, 266 (1989) (quotation
marks omitted). Such freedom is therefore one of the
“fundamental guarantees” that it was “the great ob-
ject” of the Fourteenth Amendment to secure against
state encroachment. Cong. Globe, 39th Cong., 1st
Sess. 2766 (1866) (Sen. Howard); see Pet’r Br. 8-25.

Treating freedom from excessive fines as a second-
class right would be particularly inexcusable given
that the Fourteenth Amendment was adopted, at least
In part, in response to the Southern states’ use of fines
to suppress African Americans and force them to serve
their former masters. See supra, Part I. Flouting the
lessons of that history, the Indiana Supreme Court’s
distorted view of the Fourteenth Amendment would
allow states to impose any fines they wish, no matter
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how excessive and out of line with fundamental prin-
ciples of justice.

This history also illustrates why it would be anom-
alous to require states to obey the Eighth Amend-
ment’s bans on excessive bail and on cruel and unusual
punishments—see Schilb v. Kuebel, 404 U.S. 357, 365
(1971); Robinson v. California, 370 U.S. 660, 667
(1962)—while permitting those states to violate the
same Amendment’s ban on excessive fines. As the
drafters and ratifiers of the Fourteenth Amendment
were aware, oppressive fines were used in tandem
with imprisonment and corporal punishment as part
of an overarching effort “to restore slavery in fact”
throughout the post—Civil War South. Cong. Globe,
39th Cong., 1st Sess. 3210 (1866) (Rep. Julian). And
today, just as in the mid-nineteenth century, fines “can
effectively control a person’s life, strip them of their
property, and deprive them of their freedom,” while re-
maining “prone to abuse, with the government’s im-
pulse to raise ‘royal revenue’ competing with its duty
to act fairly and justly.” Pet’r Br. 26 (quoting Brown-
ing-Ferris, 492 U.S. at 271).

The Indiana Supreme Court defended its refusal
“to subject Indiana to a federal test” by observing that
doing so “may operate to impede development of our
own excessive-fines jurisprudence under the Indiana
Constitution.” Pet. App. 9. To be sure, adhering to the
guarantees of our national charter may limit a state’s
options, but that is the very point of those guarantees.
As this Court has explained: “Incorporation always re-
stricts experimentation and local variations,” because
“[t]he enshrinement of constitutional rights neces-
sarily takes certain policy choices off the table.”
McDonald, 561 U.S. at 790 (quoting Heller, 554 U.S.
at 636). While “the right of a State to regulate the con-
duct of its citizens is undoubtedly a very broad and
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extensive one, and not to be lightly restricted,” there
“are certain fundamental rights which this right of
regulation cannot infringe.” The Slaughter-House
Cases, 83 U.S. 36, 114 (1872) (Bradley, J., dissenting).

CONCLUSION

For the foregoing reasons, the judgment of the In-
diana Supreme Court should be reversed.
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