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Before: Alex Kozinski, Chief Judge, Harry Pregerson, M.
Margaret McKeown, William A. Fletcher, Richard C.
Tallman, Consuelo M. Callahan, Milan D. Smith, Jr., Mary
H. Murguia, Morgan Christen, Paul J. Watford, and
Andrew D. Hurwitz, Circuit Judges.

Opinion by Judge Hurwitz;
Dissent by Judge Pregerson

SUMMARY"

Arbitration

The en banc court reversed the district court’s dismissal
of plaintiffs’ claims, reversed the denial of defendants’
motion to compel arbitration, and remanded with instructions
to the district court to compel arbitration.

In an appeal involving a putative class action by former
students of a failed flight-training school who seek broad
injunctive relief against the bank that originated their student
loans and the loan servicer, the en banc court held that the
district court should have compelled arbitration under
California law. The en banc court held that the arbitration
clause was neither substantively nor procedurally
unconscionable under California law. The en banc court held
also that this case does not fall under the narrow “public
injunction” exception to the Federal Arbitration Act that was

" This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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recognized in Davis v. O ’Melveny & Myers, 485 F.3d 1066,
1082-84 (9th Cir. 2007).

Judge Pregerson dissented. Judge Pregerson would hold
that the arbitration clause was unconscionable, and thus
unenforceable.
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OPINION
HURWITZ, Circuit Judge:

This appeal involves a putative class action by former
students of a failed flight-training school who seek broad
injunctive relief against the bank that originated their student
loans and the loan servicer. The central issue is whether the
district court should have compelled arbitration. We hold
that this case does not fall under the narrow “public
injunction” exception to the Federal Arbitration Act we
recognized in Davis v. O ’Melveny & Myers, 485 F.3d 1066,
1082—84 (9th Cir. 2007), and remand with instructions to
compel arbitration.

I.
A.

Silver State Helicopters, LLC (“SSH”) operated a flight-
training school in Oakland, California. SSH referred to
KeyBank, N.A. (“KeyBank™) as a “preferred lender” in
marketing materials and encouraged prospective students to
borrow from KeyBank. KeyBank financed virtually all SSH
student tuition; Great Lakes Educational Loan Services
(“Great Lakes”) serviced the loans.

Every SSH student borrowing from KeyBank executed a
promissory note (“Note”’). The Note contained an arbitration
clause, located in a section entitled “ARBITRATION,” which
provided, in relevant part:

IF ARBITRATION IS CHOSEN BY ANY
PARTY WITH RESPECT TO A CLAIM,
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The Note further provided that “[t]his Arbitration Provision
will apply to my Note . . . unless I notify you in writing that
I reject the arbitration provisions within 60 days of signing
my Note.

NEITHER YOU NOR I WILL HAVE THE
RIGHT TO LITIGATE THAT CLAIM IN
COURT OR HAVE A JURY TRIAL ON
THAT CLAIM . . .. FURTHER, I WILL
NOT HAVE THE RIGHT TO
PARTICIPATE AS A REPRESENTATIVE
OR MEMBER OF ANY CLASS OF
CLAIMANTS PERTAINING TO ANY
CLAIM SUBJECT TO ARBITRATION. . ..
ITUNDERSTAND THAT OTHER RIGHTS I
WOULD HAVE IF I WENT TO COURT
MAY ALSO NOT BE AVAILABLE IN
ARBITRATION. . ..

There shall be no authority for any Claims to
be arbitrated on a class action basis.
Furthermore, an arbitration can only decide
your or my Claim(s) and may not consolidate
or join the claims of other persons that may
have similar claims.

21

' The Note contained a choice-of-law clause providing that disputes
would be governed by Ohio law and a forum-selection provision requiring
disputes to be contested in Cuyahoga County, Ohio, KeyBank’s principal

place of business.

Page: 7 of 35
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B.

Matthew Kilgore and William Fuller (“Plaintiffs”) were
SSH students, who each borrowed over $50,000 from
KeyBank. The Oakland school failed before they could
graduate. After the school’s demise, Plaintiffs brought this
putative class action suit against KeyBank and Great Lakes
(collectively, “Defendants”) in California Superior Court,
seeking to enjoin Defendants from reporting loan defaults to
credit agencies and from enforcing Notes against former
students.> The gravamen of the complaint was that
Defendants had violated the California Unfair Competition
Law (“UCL”), Cal. Bus. & Prof. Code §§ 17200-17210,
because the Note and SSH’s contracts with students failed to
include language specified in the Federal Trade
Commission’s “Holder Rule.”

? Plaintiffs amended the complaint in state court to add a third
representative plaintiff, Kevin Wilhelmy, and two defendants, Student
Loan Xpress and American Education Services. These parties eventually
settled and are no longer involved in this litigation.

’ The Federal Trade Commission promulgated the Holder Rule in 1975
in response to concerns that sellers of goods and services were
increasingly separating “the consumer’s duty to pay from the seller’s duty
to perform” either by selling loan instruments to a third party after
execution or by acting as a conduit between purchasers and third-party
lenders. Promulgation of Trade Regulation Rule and Statement of Basis
and Purpose, 40 Fed. Reg. 53,506, 53,507 (Nov. 18, 1975) (emphasis
omitted) (codified at 16 C.F.R. pt. 433). The Rule requires consumer
credit contracts to include the following language: “ANY HOLDER OF
THIS CONSUMER CREDIT CONTRACT IS SUBJECT TO ALL
CLAIMS AND DEFENSES WHICH THE DEBTOR COULD ASSERT
AGAINST THE SELLER OF GOODS OR SERVICES OBTAINED
PURSUANT HERETO OR WITH THE PROCEEDS HEREOF.”
16 C.F.R. § 433.2(a).
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Defendants timely removed the case to the District Court
for the Northern District of California,* and filed a motion to
compel arbitration. After the district court denied the motion,
Kilgore v. Keybank, Nat’l Ass’n, No. C 08-2958 TEH,
2009 WL 1975271, at *1 (N.D. Cal. July 8, 2009)°
Defendants appealed. We have jurisdiction over Defendants’
appeal under 9 U.S.C. § 16(a)(1)(C).

After Defendants filed their notice of appeal, the district
court allowed Plaintiffs to file a third amended complaint.
The court then granted Defendants’ motion to dismiss for
failure to state a claim upon which relief can be granted.
Kilgorev. KeyBank, 712 F. Supp. 2d 939, 947-58 (N.D. Cal.

Plaintiffs do not assert that the Holder Rule gives rise to a private
cause of action, but instead seek to vindicate this right through their state
law claim. See Holloway v. Bristol-Myers Corp., 485 F.2d 986, 988—89
(D.C. Cir. 1973) (holding that private actions to vindicate rights asserted
under the Federal Trade Commission Act may not be maintained).

* The notice of removal invoked federal jurisdiction based on a federal
question, see 28 U.S.C. § 1331; complete diversity of citizenship, see
28 U.S.C. § 1332(a); and minimal diversity under the Class Action
Fairness Act, see 28 U.S.C. § 1332(d)(2). After removal, Plaintiffs
dropped their federal question claims.

* In denying the motion to compel arbitration, the district court applied
California law, notwithstanding the Ohio choice-of-law provision in the
Note. Kilgore,2009 WL 1975271, at *5-8 (citing Hoffman v. Citibank
(S.D.), N.A.,546 F.3d 1078, 1082 (9th Cir. 2008) (per curiam) (applying
California conflict-of-law analysis to choice-of-law provision in credit
card contract)). We need not consider which law is applicable as the
result would be the same in light of our decision that the district court
should have compelled arbitration. See note 11, infra.
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2010).® Plaintiffs appealed, and we have jurisdiction under
28 U.S.C. § 1291

II.

Plaintiffs argue that the district court erred by dismissing
their third amended complaint, and Defendants argue that the
district court erred by refusing to compel arbitration. Under
the Federal Arbitration Act, if Defendants are correct, the
district court should never have reached the merits of
Plaintiffs’ claims. See 9 U.S.C. § 3 (requiring stay of civil
action during arbitration). Therefore, we begin with whether
the district court erred in declining to compel arbitration, a
decision we review de novo. Chalk v. T-Mobile USA, Inc.,
560 F.3d 1087, 1092 (9th Cir. 2009).

A.

The Federal Arbitration Act (“FAA”) makes an
agreement to arbitrate “valid, irrevocable, and enforceable.”
9 US.C. § 2. The FAA was intended to “overcome an
anachronistic judicial hostility to agreements to arbitrate,
which American courts had borrowed from English common
law,” Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth,
Inc.,473 U.S. 614, 625 n.14 (1985), that resulted in “courts’
refusals to enforce agreements to arbitrate,” Allied-Bruce

% The district court held that the various counts in the third amended
complaint either failed to state a claim upon which relief could be granted,
Kilgore, 712 F. Supp. 2d at 947-53, or were preempted by federal law, id.
at 953-58.

7 We consolidated the two appeals. Order, Kilgore v. KeyBank, Nat’l
Ass’'n, Nos. 09-16703, 10-15934 (9th Cir. June 3, 2010).
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Terminix Cos. v. Dobson, 513 U.S. 265, 270 (1995). Recent
opinions of the Supreme Court have given broad effect to
arbitration agreements. See, e.g., Marmet Health Care Ctr.,
Inc. v. Brown, 132 S. Ct. 1201, 120304 (2012) (per curiam)
(upholding arbitration provision despite state law prohibiting
pre-dispute agreements to arbitrate personal injury and
wrongful death claims); AT&T Mobility LLC v. Concepcion,
131 S. Ct. 1740, 1753 (2011) (holding that the FAA
preempted a California rule that made class action waivers
unconscionable); Circuit City Stores, Inc. v. Adams, 532 U.S.
105, 109 (2001) (confining FAA exemption for workers
engaged in interstate commerce to transportation workers).

The FAA “mandates that district courts shall direct the
parties to proceed to arbitration on issues as to which an
arbitration agreement has been signed.” Dean Witter
Reynolds, Inc. v. Byrd, 470 U.S. 213, 218 (1985). The basic
role for courts under the FAA is to determine “(1) whether a
valid agreement to arbitrate exists and, if it does, (2) whether
the agreement encompasses the dispute at issue.” Chiron
Corp. v. Ortho Diagnostic Sys., Inc., 207 F.3d 1126, 1130
(9th Cir. 2000).

B.

Section 2 of the FAA contains a savings clause, which
provides that arbitration agreements are “enforceable, save
upon such grounds as exist at law or in equity for the
revocation of any contract.” 9 U.S.C. § 2. This savings
clause “preserves generally applicable contract defenses.”
Concepcion, 131 S. Ct. at 1748. Plaintiffs advance two
theories as to why the FAA savings clause defeats the
arbitration clause in the Note. We find neither availing.
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1.

Under the FAA savings clause, state law that “arose to
govern issues concerning the validity, revocability, and
enforceability of contracts generally” remains applicable to
arbitration agreements. Doctor’s Assocs., Inc. v. Casarotto,
517 U.S. 681, 685-87 (1996) (quoting Perry v. Thomas,
482 U.S. 483,492 n.9 (1987)). “Thus, generally applicable
contract defenses, such as fraud, duress, or unconscionability,
may be applied to invalidate arbitration agreements without
contravening § 2.” Casarotto, 517 U.S. at 687.

Under California law, a contractual provision is
unenforceable if it is both procedurally and substantively
unconscionable. Armendariz v. Found. Health Psychcare
Servs., Inc., 6 P.3d 669, 690 (Cal. 2000). “[TThe more
substantively oppressive the contract term, the less evidence
of procedural unconscionability is required to come to the

conclusion that the term 1s unenforceable, and vice versa.”
Id.

“Substantive unconscionability focuses on the one-
sidedness or overly harsh effect of the contract term or
clause.” Harperv. Ultimo, 7 Cal. Rptr. 3d 418, 423 (Cal. Ct.
App. 2003). Plaintiffs claimed below that the Note’s ban on
class arbitration is unconscionable under California law, but
that argument is now expressly foreclosed by Concepcion,
131 S. Ct.at 1753.® Plaintiffs’ assertion that students may not

® In holding that California law rendered the class arbitration waiver
unconscionable, the district court relied on Discover Bank v. Superior
Court, 113 P.3d 1100 (Cal. 2005), abrogated by Concepcion, 131 S. Ct.
at 1753. In addressing the issue, the district court did not have the benefit
of the Supreme Court’s later Concepcion opinion.
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be able to afford arbitration fees fares no better. See Green
Tree Fin. Corp.-Ala. v. Randolph, 531 U.S. 79, 90-91 (2000)
(“The ‘risk’ that [a plaintiff] will be saddled with prohibitive
costs is too speculative to justify the invalidation of an
arbitration agreement.”). And nothing else in the arbitration
clause in the Note suggests substantive unconscionability.’
Cf. Armendariz, 6 P.3d at 690-94 (holding unilateral
arbitration provision substantively unconscionable); Harper,
7 Cal. Rptr. 3d at 423 (explaining substantive
unconscionability of arbitration damages limit).

Nor is the arbitration provision procedurally
unconscionable. “Procedural unconscionability focuses on
the factors of surprise and oppression. . . .” Harper, 7 Cal.
Rptr. 3d at 422. The arbitration clause allows students to
reject arbitration within sixty days of signing the Note. This
provision is more forgiving than the one in Circuit City
Stores, Inc. v. Ahmed, where we found thirty days a sufficient
period in which to consider whether to opt out of arbitration.
283 F.3d 1198, 1199-1200 (9th Cir. 2002). Nor was the
arbitration clause buried in fine print in the Note, but was
instead in its own section, clearly labeled, in boldface. Cf. 4
& M Produce Co. v. FMC Corp., 186 Cal. Rptr. 114, 124-25
(Cal. Ct. App. 1982) (finding procedural unconscionability of

® The Note also includes a clause preventing disclosure of any arbitration
award. Although we have found confidentiality provisions to be
substantively unconscionable when applied to a large class of customers,
Tingv. AT&T,319F.3d 1126, 1151-52 (9th Cir. 2003), the small number
of putative class members in this case (approximately 120) mitigates such
concerns. In any event, the enforceability of the confidentiality clause is
a matter distinct from the enforceability of the arbitration clause in
general.  Plaintiffs are free to argue during arbitration that the
confidentiality clause is not enforceable.
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consequential damage provision contained in middle of last
page of an agreement in inconspicuous font).

2.
a.

The UCL authorizes broad injunctive relief to protect the
public from unfair business practices. Cal. Bus. & Prof. Code
§ 17203. The Supreme Court has suggested that claims
arising from a statute whose underlying purpose creates an
“inherent conflict” with the federal policy favoring arbitration
may be exempt from the FAA." Gilmerv. Interstate/Johnson
Lane Corp., 500 U.S. 20, 26 (1991). Relying on Gilmer, the
California Supreme Court has found an inherent conflict
between the FAA policy favoring arbitration and California
statutes authorizing “public” injunctive relief. Broughton v.
Cigna Healthplans of Cal., 988 P.2d 67, 73, 78 (Cal. 1999).

The Broughton plaintiffs “were covered by Medi—Cal,
which had negotiated a contract with Cigna . . . for health
care coverage.” Id. at 71. They sued Cigna under
California’s Consumer Legal Remedies Act (“CLRA”), Cal.
Civ. Code §§ 1750-85, seeking damages for medical
malpractice and injunctive relief against Cigna’s allegedly
deceptive advertising. Broughton, 988 P.2d at 71. The
California Supreme Court held the damages claim subject to
the arbitration clause in the Cigna policy because “[s]Juch an
action is primarily for the benefit of a party to the arbitration,
even if the action incidentally vindicates important public

" The parties dispute whether the “inherent conflict” exemption is
limited to federal statutes or applies to both federal and state statutes. For
the reasons discussed below, we need not resolve this issue.
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interests.” Id. at 79. But the Court also found that because
the plaintiffs were “functioning as a private attorney general,
enjoining future deceptive practices on behalf of the general
public,” id. at 76, their injunction claims were not arbitrable,
id. at 75-78.

The California Supreme Court expanded upon Broughton
in Cruz v. PacifiCare Health Systems, Inc., 66 P.3d 1157
(Cal. 2003). Plaintiff there alleged that PacifiCare had
fraudulently induced its customers to enroll in health care
programs while at the same time discouraging primary care
physicians from providing services to enrollees. /d. at 1159.
The complaint sought injunctive and monetary relief under
the UCL, Cal. Bus. & Prof. Code § 17200, which prohibits
unfair business practices, and under section 17500 of the
same, which prohibits untrue or misleading statements
designed to mislead the public. Cruz, 66 P.3d at 1164-65.
PacifiCare invoked the arbitration clause in its contract with
enrollees. Id. at 1160.

As in Broughton, the California Supreme Court in Cruz
held that the plaintiff’s claims for monetary relief were
subject to arbitration, because any public benefit from such
relief would be “incidental to the private benefits obtained
from those bringing the restitutionary or damages action.” Id.
at 1166. Extending the reasoning of Broughton to claims
brought under the UCL and Business and Professions Code,
the Cruz court found “the request for injunctive relief is
clearly for the benefit of health care consumers and the
general public” and therefore not subject to arbitration. /d. at
1164.

We applied the Broughton-Cruz framework in Davis,
485 F.3d at 1081-84. There, an employer “adopted and
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distributed to its employees a new Dispute Resolution
Program (DRP) that culminated in final and binding
arbitration of most employment-related claims by and against
its employees.” Id. at 1070. The DRP prohibited the filing
of both judicial and administrative actions. Id. at 1081-82.
Citing the Gilmer dictum, we noted that “employment rights
under the [Fair Labor Standards Act] and California’s Labor
Code” were analogous to substantive “statutory rights
established for a public reason.” Id. at 1082 (internal
quotations and citations omitted). Because the Davis
plaintiffs sought to vindicate these statutory rights through
public injunctions, we found the DRP unenforceable to the
extent that it barred claims for public injunctive relief. /d.

b.

Defendants argue that Davis was vitiated by Concepcion,
and the Broughton-Cruz rule no longer exempts a public
injunction claim from arbitration. We need not reach that
broad argument. Even assuming the continued viability of
the Broughton-Cruz rule, Plaintiffs’ claims do not fall within
its purview.

Public injunctive relief “is for the benefit of the general
public rather than the party bringing the action.” Broughton,
988 P.2d at 78. A claim for public injunctive relief therefore
does not seek “to resolve a private dispute but to remedy a
public wrong.” Id. at 76. Whatever the subjective motivation
behind a party’s purported public injunction suit, the
Broughton rule applies only when “the benefits of granting
injunctive relief by and large do not accrue to that party, but
to the general public in danger of being victimized by the
same deceptive practices as the plaintiff suffered.” /d.
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The claim for injunctive relief here does not fall within
the “narrow exception to the rule that the FAA requires state
courts to honor arbitration agreements.” Cruz, 66 P.3d at
1162. The third amended complaint seeks an injunction
prohibiting Defendants from reporting non-payment of a Note
by putative class members to credit agencies, from enforcing
a Note against any class member, and from disbursing the
proceeds of any loans to a seller whose consumer credit
contract did not include Holder Rule language. The requested
prohibitions against reporting defaults on the Note and
seeking enforcement of the Note plainly would benefit only
the approximately 120 putative class members. The
requested injunction against disbursing loans to sellers who
do not include Holder Rule language in their contracts, while
ostensibly implicating third parties, also falls outside the
Broughton-Cruz rtule.  The third amended complaint
expressly notes that KeyBank had completely withdrawn
from the private school loan business and does not allege that
the bank is engaging in other comparable transactions. The
injunctive relief sought thus, for all practical purposes, relates
only to past harms suffered by the members of the limited
putative class.

The central premise of Broughton-Cruz is that “the
judicial forum has significant institutional advantages over
arbitration in administering a public injunctive remedy, which
as a consequence will likely lead to the diminution or
frustration of the public benefit if the remedy is entrusted to
arbitrators.” Broughton, 988 P.2d at 78. That concern is
absent here, where Defendants’ alleged statutory violations
have, by Plaintiffs’ own admission, already ceased, where the
class affected by the alleged practices is small, and where
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there is no real prospective benefit to the public at large from
the relief sought."

I11.

For the reasons above, we VACATE the district court’s
dismissal of Plaintiffs’ claims, REVERSE the denial of
Defendants’ motion to compel arbitration, and REMAND
with instructions to the district court to compel arbitration.

PREGERSON, Circuit Judge, dissenting:
I. Hustled by the school; hustled by the bank.

Silver State Helicopter School did not do a good job
training helicopter pilots, placing them in jobs, or managing
its own finances. But it did make a convincing sales pitch.
Silver State promised its students that they would get the
training required to get good paying jobs as commercial
helicopter pilots.

At flashy career fairs around California, Silver State
worked hard to sign up prospective students for its helicopter
pilot training program. Former Silver State student, Mathew
Kilgore, declared under penalty of perjury:

"' Because we hold that arbitration is required under California law, we
need not address Defendants’ contention that Ohio law (which apparently
has no Broughton-Cruz rule, see Eagle v. Fred Martin Motor Co.,
809 N.E.2d 1161, 1170 (Ohio Ct. App. 2004)) should apply.
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The seminar was very impressive and glitzy.
There were numerous helicopters onsite and
the school appeared to be very professional.
[Silver State’s CEO, Jerry Airola] was very
convincing and portrayed Silver State as a top
flight school. The presentation made clear
that Silver State was very selective about
which students would be chosen to attend the
school . . . Mr. Airola emphasized that all of
the tuition to fund the entire Silver State
education could be obtained through Silver
State’s partner lender, KeyBank. Mr. Airola
also emphasized that . . . the loans would only
cost the students about [a] hundred dollars a
week at 4% interest.

Airola’s claims were not true. Silver State accepted almost
all applicants who could get their loans approved. Silver
State lacked sufficient equipment or instructors to properly
train its students. The variable rate interest on the loans
would rise far above four percent.! Matthew Kilgore,
William Fuller, and the other 120 putative class members
believed what Airola told them and signed up. They took out
$55,950 loans, which KeyBank promptly forked over to
Silver State before students took a single class.

But Silver State knew it was headed for a crash landing.
By 2008, Silver State had racked up ten million dollars in
debt against fifty thousand dollars in assets. Moreover,
despite Silver State’s alluring promises, there was no
significant demand for helicopter pilots with a Silver State

! See Appendix at 9.
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degree. And it wasn’t just the school that knew it. Defendant
KeyBank knew it, too.

KeyBank, an Ohio-based lending giant, participated in the
fraud that Silver State perpetrated on unwitting students.
From 2003 to 2005 KeyBank financed ninety-five percent of
the tuition students paid to Silver State. KeyBank printed up
lengthy loan papers that lacked the Federal Trade
Commission’s Holder Rule Notice. 16 C.F.R. § 433.2 The
Holder Rule required the loan contracts to notify students that
KeyBank was subject to the same claims and defenses as
Silver State. Id. The Holder Rule protects borrowers, such
as the students, from being legally obligated to pay a creditor
like KeyBank “despite breach of warranty, misrepresentation,
or even fraud on the part of the seller.” 40 Fed. Reg. 53,506,
53,507 (Nov. 18, 1975). By omitting that notice from its
printed loan contracts, KeyBank may have sought to insulate
itself from liability for Silver State’s misleading promises.
Silver State then presented those faulty loan contracts to
prospective students and “pressure[d] the students to sign the
[master promissory notes] as soon as possible,” according to
an affidavit of Silver State’s former student finance manager
Jody Pidruzny. And sign up they did.

Once a student signed the promissory note, KeyBank
immediately transferred the full amount of the loans to Silver
State. KeyBank then turned a profit by selling the students’
loans on the securities market to investors. Defendant Great
Lakes Educational Loan Services, Inc. continues to service
those loans by collecting payments from students, and
notifying credit reporting agencies when students fail to pay.

KeyBank loaned students tuition money to attend Silver
State knowing that Silver State was financially volatile. A
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2004 email between KeyBank Vice Presidents Paul
McDermott and Rodney Landrum predicted that Silver State
“could be the next ‘big one’ to go under.” Nevertheless,
KeyBank made more than ten million dollars in loans to
Silver State students over the following two years. In 2008,
Silver State filed for bankruptcy and closed its doors.
Students could not recoup the amount of their unused tuition
because Silver State sought protection under Chapter 7
bankruptcy proceedings.

Kilgore, Fuller, and their classmates were left holding the
bag with no degree, no helicopter piloting career, and no
opportunity to train. The students’ failed attempts to launch
flight careers saddled them with huge private loans that are
collecting interest and weighing them down.

The private loans students incurred to pay for Silver State
helicopter pilot training were not subsidized or insured by the
federal government. Private student loans are generally more
expensive than federal loans, especially for students with
lower credit scores or limited credit histories. Students could
borrow larger amounts because there are no loan limits for
private loans. Morever, students who hold private loans are
not eligible for federal programs that allow them to reduce
their monthly payments based on their income, or have their
loans forgiven after working for ten years in public service
jobs.?

? See Editorial, Student Debt and the Economy, N.Y. Times, March 10,
2013, at SR 10 (“Because private loans offer little flexibility, borrowers
in bad straits have few options except default, which makes it difficult for
them to get jobs or credit, or even to rent apartments.”).
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Unlike federally guaranteed loans, private student loans
are not discharged should the school go out of business. The
students themselves cannot discharge these loans in
bankruptcy proceedings unless they can prove that “excepting
such [student] debt from discharge . . . would impose an
undue hardship.” 11 U.S.C. § 523(a)(8).

I1. Ignored by the courts.

To make matters worse, the majority opinion strips
Kilgore, Fuller, and their classmates of the ability to find
recourse in state or federal court. The majority holds that we
must compel arbitration in the students’ case, a holding at
odds with the district court’s decision. According to the
majority, the arbitration clause was not unconscionable. I
disagree.

A contract provision is unenforceable under California
law if it is both procedurally and substantively
unconscionable. See Pokorny v. Quixtar, Inc., 601 F.3d 987,
996 (9th Cir. 2010). California applies a sliding scale to
determine if a contract is unenforceable due to
unconscionability. Armendariz v. Found. Health Psychcare
Servs., 6 P.3d 669, 690 (Cal. 2000). The more substantively
unconscionable the contract, the less procedurally
unconscionable it must be to be found unconscionable, and
vice versa. [Id. Here, the arbitration clause is highly
procedurally and substantively unconscionable.

A. Procedurally Unconscionable
If both parties agree to give up the protections of the

courts, arbitration can be a just and efficient way to resolve
disputes. But Kilgore, Fuller, and their classmates signed
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contracts under unconscionable ‘“take it or leave it”
conditions. Pokorny v. Quixtar, Inc., 601 F.3d 987, 996 (9th
Cir. 2010). This means that they did not agree to arbitration.
Without such an agreement, it is wholly inappropriate to stop
them from having their claims decided by a court.

Under California law: “A contract is procedurally
unconscionable if it is a contract of adhesion, ie., a
standardized contract, drafted by the party of superior
bargaining strength, that relegates to the subscribing party
only the opportunity to adhere to the contract or reject it.”
Ting v. AT&T, 319 F.3d 1126, 1148 (9th Cir. 2003).
Procedural unconscionability focuses on the “the factors of
surprise and oppression in the contracting process.” Pokorny,
601 F.3d at 996.

There can be no doubt that the promissory notes were
contracts of adhesion, and that surprise and oppression
dominated the contracting process. I have attached as an
Appendix the dense, small print, and blurry nine-page
contract that Silver State thrust on the students at career fairs
and open houses. The arbitration clause at issue was buried
in the middle of the contract, split over two pages, and
surrounded by language that was difficult to read and
understand. See Appendix at 3—4; see also Ingle v. Circuit
City Stores, Inc., 328 F. 3d 1165, 1171 (2003) (“Surprise
involves the extent to which the supposedly agreed-upon
terms of the bargain are hidden in the prolix printed form
drafted by the party seeking to enforce the disputed terms.”
(internal quotations and citations omitted)). KeyBank
officials never discussed the loans with students or mentioned
the arbitration clause to them. KeyBank left those jobs to
Silver State’s financial aid staff-employees who, according
to the record, did not know that the loans contained
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arbitration clauses. Silver State staff pressured students to
sign the loans immediately or else risk losing their spots in
the school. Pidruzny, the school’s Student Finance Manager,
explained the strategy in her sworn declaration:

At the direction of my superiors I conveyed
KeyBank’s and Silver State’s directives to
expedite the loan application process and
pressure the students to sign the [Master
Promissory Notes] as soon as possible . . . |
did not discuss the terms of the [Master
Promissory Notes] with Silver State students.
Specifically, I did not discuss the Arbitration
Provision with any Silver State Student . . . .

In light of these facts, it is unsurprising that students felt
pressured to sign the contract without knowing it contained
an arbitration clause. Moreover, the sixty day opt-out
provision was meaningless because students did not know the
arbitration clause existed in the first place. As Kilgore
declared, “I did not know that the Promissory Note contained
an arbitration provision (nor did I know that I could opt out
ofthe arbitration provision) . . . [ believed that the Promissory
Note had to be signed immediately and I felt pressured to do
so. I believed that if I did not sign the Promissory Note I
would lose my spot at Silver State.” Surprise? Yes.
Oppression? Yes. Procedural unconscionability? Definitely.

B. Substantively Unconscionable

A contract provision is substantively unconscionable if it
is “one-sided and will have an overly harsh effect on the
disadvantaged party. Thus, mutuality is the paramount
consideration when assessing substantive unconscionability.”
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Pokorny, 601 F.3d at 997 (internal quotations and citations
omitted). To make that determination, courts must “look
beyond facial neutrality and examine the actual effects of the
challenged provision.” Ting, 319 F.3d at 1149. KeyBank’s
contract fails the mutuality test in three respects:

1. The confidentiality provision requires both parties to
maintain the confidentiality of any claim they arbitrate.
While facially neutral, this claim overwhelmingly favors
KeyBank. A student who wins in arbitration against
KeyBank cannot alert other students or arbitrators to
KeyBank’s predatory practices that led to the win. But
KeyBank is a repeat player in these arbitrations; it knows the
outcome of each arbitration and can use that knowledge to its
advantage. Id. at 1152 (Defendant “has placed itself in a far
superior legal posture by ensuring that none of its potential
opponents have access to precedent while, at the same time,
defendant accumulates a wealth of knowledge on how to
negotiate the terms of its own unilaterally crafted contract.”).

2. The high cost of arbitration imposes another unequal
burden, creating further substantive unconscionability. Filing
a civil case in California Superior Court costs less than five
hundred dollars. Filing the same claim before an arbitrator,
runs more than four thousand dollars. The high cost of
arbitration will prevent many students from vindicating their
rights, but will not limit KeyBank’s ability to defend itself.
This asymmetry makes arbitration all the more
unconscionable. See Ting, 319 F.3d at 1151 (finding a fee-
splitting arbitration clause unconscionable “because it
imposes on some consumers costs greater than those a
complainant would bear if he or she would file the same
complaint in court.”).
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3. The arbitration process itself greatly favors banks over
consumers. One study found that the National Arbitration
Forum, one of the two arbitrators named in the contract, ruled
for banks and credit card companies, and against consumers
ninety-four percent of the time.*> This further gives KeyBank
an unfair advantage in resolving any claims.

KeyBank foisted loans on students who staked their
financial well-being on the shaky promises of Silver State
Helicopter school. When Silver State went down, so did the
students. The students deserve, and [ submit the law requires,
that their claims be heard and adjudicated by a court. The
provision in the promissory note relegating students to
arbitration 1s unconscionable and thus unenforceable.
Therefore, I dissent.

* Public Citizen, The Arbitration Trap: How Credit Card
Companies Ensare Consumers 2 (2007), available at
http://www.citizen.org/documents/ArbitrationTrap.pdf.
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Borrower Name: Mau €. Kilgore

Cosigner Name:
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Cosigner Social Security Number:

MASTER STUDENT LOAN PROMISSORY NOTE
Mo whitt-euty or serafch-nnts of ferms will be sccepied on this Promisary Note

A, IDENTIFICATION OF PARTIES AND TERMS
In this Applicstion/Muster Shudent Luan Pmnuwy Mole, unless oferwise
pravided, he woanis “1° "we? “our® tus” “me,” “my,” and “wnec” mean the
personis) whao signed thix Appli Student Loan Pre Muie a5
horrower, co-hormower, andior comgrer. Yo" “your,” "yours.” and “lender” mean
Kﬂylbnk National Assoiation, Clevohaed, Ohig, or ite succeowrs snd assigns, and
any other holder of this Master Smdent Loan Promissary Note Tenrs in iniial
«<apital loncrs in this Mot have the definitions set farth in Paragneph 1 oc cisewhere
in thi¥ Note, unless uherwise poed,
B, PROMISE TO FAY; CONSOLIDATION; AGGREGATING BALANCES
This & & consumer credil bansction. i prosnise 0 (ay 10 YO ok of o sy
subsoquent holder all princinal sums dabursed ynder the e of this Motz asd, in
wadition, interest on such principal swns, interce on sty Copiteloed Interesy, amd
wthex charges aid fecs thal may become due as provided in thes Nole. | will pay all
of these amounts o yoo el he address shown iz my coupon book. | voderstand
und agree thal yoo asy make multiple Losns (o me soder the KeyBank
Natlons] Axsocistion Losm Propram listed ln Parngraph D8 (“the Loan
Program") subject to the terms of this Note. ] understand rnd agree that this Note
sets forth the rms and cosditions spplicable to st Losns made o me ander the

FECCIVE A couper book on any Loands) subiject to the terms uf e Note. For parpuses
ol this Parsgraph C.6, "I refers sty to the burruwer

0. DEFINITIONS

1. Amwnant Regquested - means the dodla gt of the | nan requestel of the time ol
my Application.

2. Application - means the wistien o orl regues thet | make o you for 2 Lsan undea
the Lusagi Program

3. Capitaleeed Tnlerest - ineasis accred nnd ungaiil sterest that has boe ndied ta the
prisscipal bataice of a Lean.

4, Cosyzner Modice - memis any antice thal describes e oblgniom of 3 ¢ospner
under this Note and 1hal is signed by riy cosgaer with repect 1o any Leao that |
usbnin nubject 1o the terma of this Mote undeor the Lo Program,

5. Disburscncat Date - ncans =ny daie un which you iend meney 0 me
nu\slhumn[wﬂm'Neuuatm!lhﬂwd-uﬁmmml-nmdmhuﬂmdﬂ:
the Loms funds are ol ferrod o my b

& [hschosure Starement - mesns @ disclusure atement seiting forth the undor matwn
required by the federal Truth-in-Lending Act and Feocral Reserve loard Regnistion
L 12 CFR. Pan 226, wmmdﬂmmmﬂmmm&‘wﬂkn
n&dwwsﬂ:mlummmmmmw“mh

Laen Progmm on or nfier the date of this Note and befire the date oany
miaster student loan

promissory aole for any aldifionol «ms}mrmmmmw
Pregrnn anless | am requind o sigs o new master sudeat boan pramissany note
Irazatise of the nature of Ihe ndifications of (e tems of thic Mader Stwdem .oan
Promiseary Note or any subesquent tnaster stadent Joen promtissory pute relaling lo
Ioans obtnined undsr the Loan Program thas | have signed. | will roceive 2 new
[seloswrs Statemncnl with respect W0 each such mew Lo, In adelitson, | anderstand
nnud agres that, &t your apfion, yeu may consolidate any or all of e following mio
e Loan subjoct i the lorms of this Note: (1) any laon{s} that | have in effect unda
the Loan Program hefone the dat af this Note and (i) any Loan(s} that | may vbain
wusder the Loan Progrmm on or aler the deic of this Note and before the dake nf any
sshsoquent matier sludent lom promissory note relsting b loans obtiined under ihe
Lcan Program that | hae signed.
| gisc ondersmied and agres that, a8 your option, whether or not my ons) subject
1o the tenms ol this MNete ar any boans dat [ have in elfeet wider the Laon Prugrem
befire e daie of this Nole have been consolidated, you may sggregate the iolal
wisnnding bolance of cmch such Loan and Joan peior 1 repayment solely for
of deterimining ray monhly payment nmoont and repayment ier. |5 ihis
wvent, yoo will delermine ity monthly payment mmount and repayment 1erm hased
o e Lérrrs of iy onost recent Loan made undar the Loan Progmam,
€. GENERAL PROVISIONS; AUTHORITY NOT TO MAKE LOANS OR
DISBURSEMENTS; WRITINGS; SIGNATURES
1. When you mrestve y signed Nale, you are nol agrecing Lo lond me maney and
these will be 1o uch agreement until dhe lime you sk e st dibursement on the
Lo Hased on yous svalastion of my credit qualifizations. which yu meay cooduet
a3 part of your review of My Application or 1 any fime during the term af wy
I can{s) deat | oblain subjec i the terma ol e Mote, you fuve (he right not b aualkc
a Lnan ar o disbersement m o Lesn or To Jend sn mnat ess fan te Amosunl
Requested. | agree tu accoptan smoust less than the Amaant Requesicd and b repay
that partien uf e Ament Regqpeded g you sctually land tn me, phus mterest oa
such peincipal wims, iaicrest on any Capitaliscd [neorest, snd other charges s fees
Eal rray begoane due ax provided in this Nole.
L. All Applications, Dischasue Swicments, s pepmmte Cangner Notices [T any)
rekating, to any Loan subjoct o the vams of fhis Nowe see incomoated a: and made
& part of this Noae.
3. 1f, under this Note, an sclor | mnast be “writin® or in “wrisog® an ect

- means the |lnny,inuh|ul|hrnxm1aumﬁ-
Llwlk)m:mbh.
&, Interian Penod - on the initial D Thate

ending on the dae wh-d- bt (5} mdnnnu | graduate Brony, or utherwise cease
w be enrolied at least half-time o the Insinstion identificd at the time of my
Aplication o any ther cligible Instngion.

. Lioan - means all principal sums disburred ducing the iwelve {)23-nonth tone of
an acadaic year of the Lonn Progiam (a8 such your i desipaied by wou) ander the
serms of this Nole, plus ieterest on soch principal sums, inerest on ony Capatalzesd
Inerest, and uther cherges and foes that iy Decoime due winder the Loan as provided
in thic Motz
10, Keylink Matonal Associaion Lean Program (“Lonn Irogram” - meaes sie
Key Allemative Loan® progrm.

11, Mole - means this Master Student Laan Premssory Mote sefting, forih (e ferns
npplivabi: i 8 Loans tat | have in ¢ffect under the Loan Program belore the date
of this Note (fhal you have agrecd 10 consnlidate nvia Uiz Nete) apd that [ may ohinin
vmder the Loan Progrm on or after the dute of this Note. The term "Nule” 25 used
in thas Mastcr Student Loan Promiseoey Nole, includes ihe Applications. Disclasure
Sratements, 3 Cosigner Motices (if applicable) relating o all Loans thst | obiain
sabjoct ta the trms of this Nut, unlew otherwine provided.

12, Repaymnent Perind - means the perod beginning o e by afier dhe lnterm
Perinul et and eontinuing fior one bunired o wwenry (120} months if e il
pemcinat baiance of wy leans weder the Loan Pragram snd my Loass subipost w the
terms of this Note is less than 515,000, one hundred and cighty { 1AD) ianths if the
total principal balance of my loans under the §oan Progrem st my Loans subsecr
te the lenms of this Mote i3 equal 1o or gresier tan $15,000 sod less tan 560,000, or
two Iundred and forty (240) moalhs if the 1otal prncipal alance of my loans sndcr
the Loun Progmin and nry |.oons subject o the wmis of his Note & oyl w ur
greater ien 360,000, The length of the Repaynent Penod i subjadt io Emaanons
o= the period of repaymast under applicabiic lw,

E. INTEREST
I Aconaal - Ieterest on this Noie will sconue ot an inferest mie cyual o the Varihls
Rale. Inieresd hegin 1 socrus on the mitial Diskursement Uate aml will cuntine o
ety walll the entine proscijul balance amd all nher amimaty are pasd e full.
Tntorent will zcerad on the unpand princspl balsswe 1o te cxienl it & distuirsed o me
or il on my biehall, and on Capitalized Inierest and any other foes atlind o e
poncipal balanee i aceardence with the lerms of this Note  Interesi will e
calcataled on the hasis of the actual number al days in the yar and the acnae| number
of days ciugsed, including hotidaya and days on which you afe not open for e
cordoct of hunking tusiness 17 1ty vel pay misrest s you doning sy Inlerim
maumwmwl 1y 2k Such mtercst 1o the principal balance of the Loan

B4

o agieement perfirmed o provided by means of dectroniz weill be
eanaidered 1 be “writlen™ of i “wriling.” os the case may be, 11, under this Nowe, a
document must be “signed,” a o1 elecironie signaiure thy compliss with
applicable fedem) low requrements or fin the case of the kender) o proafficed
fresimile signsture will meet Bus requircment.

4, After you iecitic 6 make a Loan 10 me, you will send me o Dusclosure Stemant.
in seldition o olher information, the Disclogure Statement will (21 me the Amouns
uf my dishumnementy aind the zrmoant ol sy koen ke,

5. 1 will teview my Thechwure Stslement upan rocerving 1 mad sill comtact yom iF7
Tave amwy questinns

fi. Unletz | chouse tn have my smnthly paymenis astormatienlly debited, 1 wil

Page 1 af 7
*0n every page of the master student loan promissory note,

ZWMM Dusitg any Interion Penod, ihe snual varishle merest mte (the
*Variable Rate”) i equal o the Cumrent Index, pius an “Interim Margin® not to
encecd 385%. During sny Remyment Perind, the Varisble Rate 15 eqml Lo the
Cusrent Indes, phus # “Repayment Margin™ zut o excesd 185% The Viriabic Raie
ey meronse or deercase and will be adjusted quanerly on the st day of auch
Juraary, Aped, July, sed Ocisber (the “Changye [ate™) of the Carren: Index chamyes.
I iy event will the Variahle Rate be more thun the maximanm raic perimitied under

= The "Currenl Index® 15 the three-month Loninn lnkrbmnk Offered

Rsie l"‘LHﬂR') publighed i the “Moncy Rates™ sectiim ol 1he Wl Sorer Aol

BA. WOIL vt Kiwa
!
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Date: October 21, 2004
Borrawer Name: Man C. Kilgore
Cosigner Name:

wn the Mk day of the month precoling the epplicablz “Change Datc* {eg.,
Paesembes, March, June, nnd Sepiembe), subjeet w the limitations herein. You will
usc (ke threemonth LIBOR poblished o0 the 20th day of the preceding month
‘without regend 10 the two-day delayed eflfective dale. I the 206h day of the inonth is
ol 8 business day, the Mnghﬂm day will be used 1o detamine the Ciarem
Irdex. Fur paaposcs of this Paragraph £.3, "husdncas day” means amy day the hanks
n New York and [.ondon s open for the trresaction of bisines, Yiow mray
The “Cument Intex™ higher w twa decimal places. Fununpl:,ﬁ.wsmwdlbe
Tounded W G.69%. (This is an cxample and may not be reflective of the actual
LIROR.) LIBOR i the Brinsh Banker's Association average of inkrhank offord
rates for dolker deposits n fhe London markes hased on quotations st 1 najor hanks
TAROR i merely a pricmy index and is ot necessarly the lowes! interes! rete index
used by you of any other lender. f LIBOR is no [onges svailable, you will chouse
a‘mu;m

Capivelization - Al your oplicn, you may add ull ncerved and unpeid intarest 1o
mpem:;pihlununrnuylmmmlmunyofmyumnrmmi.womﬁ:
last dsy of sny period of (orbearnnce. | agree (o Uie wddition of secrued and uwnpsid
witerest lo the principal balanes (the “conpounding” of mtcrcst) = st farth i
Paragroph E.1 und this Paragroph E4,
F. TERMS OF REPAYMENT
1. Inicrim Penad - | may, bul am ni¢ roguired o, make paymans of flkcst o
principal dering the Toterin Poriod, You may add accreed unpaid fntercst ihnl 1 da
mpytﬂnhmwnmﬁnﬁnlhhmnm Footh i Pantgraphy
E.1 ond E4.

1. Repayment Period - Mnguuapqu—nl Pariod, | will make onsccuine
mraanthly peyments in the indicated smounts by the payment due dates shawn in my
coupon book umtil [ have paid sll of the principsl and inkacst and any other changes
that | may owe under the Nole,

3. Repayment Terms - 1 will vy Loan in consecudtive monthly installments of

principal and inlerest, 1T my Varisbic Rate incrensss or decreases, s thel the wal
mmllmmnwmﬂﬁmm monthly payment will fay the
same but | will make more or fewer monthly payments than would otherwise be
reqquired, My payment amoust will vot be changed unless my Variable Rate
:umnmemmwhnhnlmnwlmmymymhmlmmm

AU permics ymenl Penod. In thal case, maonth; el
amount may be hwm:c:ih!m mwﬂum Uuﬁnuu
happen, you will notify me of my new amount, | usderstand thai
1 sy increase miy menthly payment ameunt st smy time.

4. AnmqumgulluMof‘ Repay Pegiod - daily
bk Iy Loan. if] oY Py

dmdﬂmlwmnﬂﬂm}mﬂuﬂ et check/MSF fres, Il'llmcml
puicd my late charpes | will als owe additional amounts for those late charges and
retumed elieck /NSF Fees. In such case, you will incresse the amount of my last
monthly pryment amoun! 10 The amouar pecoanry to rephy my Loan o fill.

5. Application uf Payments - You may spply psymenti on sny [.0an in any munr
that yrm determineg within your sole discretion.

6, Minimum Payment - Mowwvilhatsading sy officr provision of Pargraph F, if my
m[undplnnuimmwmnlhhmﬂ—lmw ot your reguest, [ agroe by pay
£50.00 {principal snd interest) or the unpaid balance, whichover 1 leas.

G. LATE CHARGES ANIWOR m?&mmﬂﬂ‘ FEES

O amy Loss that | obtain subject 10 the tems of this Nowe:

1. l.ul'.‘h:p-|wmmuhwchu;:itlﬁllmm-hmpmorau
wstuliment peyment within Aitcen (1 5) days afler it becomes due. | will pay only
ane |ate chargs for o1 metallinent payment, wepandiess of tie mumber of days it o
lale, The lalc charge may nat excoor the lesser of 35,00 or 5.00% of the unpaid
amount of the nsslinent

Z WﬁmMFrthu;y::bm-mmd p;ym?;;:.b?;:
$20.00 on the nex 0if TetTS or if any or
instrment given meﬁsmmgwm in addition o he fees
that my bank may assess.

H. RIGHT TO PREPAY

1 have: the right in propay all ac any part of mry Loan(s) nr sy fime without penalry.
Prepayment of lets than ol of the outstanding balance of my Luan(s) will nel reduce
the amoumt of montbily payments or pastpone the dhue date of momhly payments, bus
mllwhwﬂwlnmnm T aivy event, [ will not be entiifed
0 a refund of any of the inlerest or fnence charge alrendy paid

I. FORBEARANCE

161 am unable 10 repay ey of mry Loans m sccordance with the terms establiched
imhlmtmmi!ﬂmmﬁ&lﬁnﬂ:!m 1 understand that such
i fication would be at your ogfion. d thet 1 will Tor
all mlaﬂmﬂl\gdmgmpﬂ-dnl’ﬁubﬂm

J. PEFALLT; WHOLE LOAN DLUE

Subjeet W the limhaiions of applicable kiw, | will be in defaull under fiis Note and
;-nhw:krwm[;)gwmmmlmmewhkmm priscipal balance.
accrucd interest, and all ather yahlcmmurdnruulmnm\sm;
are due and payshic at once (subject o oy applicoble law that may give me a right

Borrower Soctal Security Number:
Cosigner Social Security Number;

10 cure mvy detault) and (ii) censc lo make further disbursements o me if:
1. 1 ail 1o make 1y mon payment te you when due; o¢
2, Ldiggor
3. | breek any of my ofher promiscs m Uus Note; oo
2. Any bankruptcy procesding is bogun by o ogninst mc, oc [ sssign any of my
nasene for the benefils of my eredstors; or
5, 1 prowide any fikse wrinen sutement in applyimg lorany Lowp subjsc o te tems
grw-umuuwnmwm1mnrmsmum or
6. | became i
7. In yoilr jodgment, lhnr.ls & sigrificent lessening of my ability s (cpay any Loan
subjoct 1o the lerms of this Note or
. | am in delaubt on any Loan subject o e terms of dis Note | oay already bove
ity you, o on any weh Loen 1 may have with you in e e
My failure to receive a clatement or conpon book docs not relicve e nr..,
responsibilany and obligation of meking the requised payments o any Loas in
accordunee with fhe temns and conditives of this Nete. 11§ wm in defaolt, | will be
nespuired 1o pay interest on sny Loos sconzng efler defaull  The interest mic
(Variable Rate) elier default wall be shject 1o adjustment in the tnme manner as
before defaull,
K. COLLECTION COSTS
When and as permitied by applicatde law, | agree to pay you roasonaile sposns,
including rensonabie sliomey's fecs for any utlbomiey who @ sot your rgulsrly
salaried employes and coerl und oflier coliestion casts, that you incor m esforving
he tarms of thie Node iF T am in defaull,
L NOTICES
1. Dwill send writicn notrce o you, or sny suliscquent halder of this Nate, wilhin
tea (10 ddwys sfles amy change in my name, telephonc nammber, or [natitation
enrallment sans.
2. Any notice roguirad (o be given o me by you will be effective (i) when mailal
by!lulelumnllnllehlutn’l‘lﬂ:umuhmfwmwvi}r{lngrwmmv:
nolices and other d by clectronic
wmnm et mc lnles clecwoiie mail address ynu Inv: for me. Unloss
pvea ifury
3. Suic Law Notices - memlmmmﬁmmnnmw
credil repon redlecting on my crodil record may be sudmitied 1 a credil reparling
agency il 1 il to ftfill the tervns of iy credit cbligmions. A mamied applicant may
apply for 8 scparate nccounl. | ayres thal the levaler may obltin s consumer report
fesedia repart) nbout me frow a consmer reporiing mpency (eredil reuk Upon
ity rexpoest, | will be infurmed whether o not the londer nblained 3 consimer reposl
aboul me, and if s, the rame wnd sidress of the comumer roponing: speecy that
fumished the report, 1T my Application 15 approved, sibssquent consmer repons
may be requested or uwsed @ connoction with an e, renewal of exlension of the
eredit frr which [ have appiicd. WEW JERSEY RESIDENTS: Becouse certoin
pruvisions of Lﬁs Nale arc subject 1o npplicable lw, they may be il
i soue None of these provitions,
howeves, s \-unl mlml'urtnldt e mm'lh{ubk in N:w Jasey.  OHID
RESIDENTS: The Obio & T sl creditons make
credit q‘-n-_r avuilsble: to alt eredit wortlyy customers, and that eradit repasting
mainiain separate credit historie on each individiel upon request. The
Chio civil rights commission adeninisters complince with b law. MARRIED
WISCONSIN RESIDENTS; (a) My signnture confinns tha cach Loan & being
incumed in the interest of my mariags or femily, (b} No provision of a marital
property agrecinent, a unilsteral stlenes! under Section 766,59 of o coun decree
under Sechion 766,70 of the Wiscousin Statuics adversely affecis the imeres of the
ereditor unkess the eredilr, prior fo e ime credit is grantsd, is funished 1 cogy of
the agrecoent, sisement or docnes or has sctusl knowdedge of the adverse pravision
when e obligntion w0 the eradior w weurred; () Unless the co-bomrower or
crmigner (if any) is my spouse, the iender i€ roqnned 1 agk me wn provide the nan
and sddies of moy spouse, Unless | have prowided such mformalicn at the nme af
my Amm 1 will provide such mformation hy calling the lender a: BO0-519-
5363 ar writing ks the lender 21 Koy Hducalion Resources, T45 Atanlic Avomue,
Hesion, MA 02111 within fiftcen (15) days aftcr the mitial Dishurscment Date of
any Loan subject 1o the terms of this Note.
'\l! COSIGNER NOTICES
For purpases nf these “Cosignes Notices™ only. the wonl “you,” “yos,” and “youns™
mean the persan(n) who signed this Note sz 8 cosigne, and the word “hank® mesms
Keyiank Naliooal Associntion, Cleveland, Chio, or i sioeesons and sagigns, and
any ciber holder of this Note.

NOTICE TO COSIGNER: You urs boing asketl 1o gunrantes this debt
Think carefully befwe you do. 1f the bamower doesn’t pay e debt, you will have o
W ue yoo can affond o pay if you have to, and that you wani i sccept @
rexponsibility. You may have 1o pay up in the fill amount of the deb iT the bamower
1hots nok pay. You may sl have 1o pay lake fees of collection costs, which incraase
il iaiEghian fpmmr i - oo you without first trying to collec
fram the burrower. The bank enn e the same colloctnm methods agamst yuia tat
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Case: 09-16703  04/11/2013

Date: October 21, 2004
Borrawer Name: Malt C, Kilgore
Cosigner Nume:

it be wsed against the borrower, such, 58 Suing you, garmehing yine wages, e 1T
this debt is ever in defiull, el fact may boonme a pan of your oredil recond. This
wotiee i5 ot the eontrac) tad mskes yuy liable for the debt

TLLINOLS AND MICHIGAN RESIDENTS: Notice w0 Usipgeer You arc being
asked to yunmntee this debt. Think carcfully before you die. 5 the bomower docsi't
oy the debe, you will have o Be sure you can afford to pay i1 you have 30, and that
o wmd trs mccept this resporsibiity. You may beve t pay up o the (il amound of
e debt if e borrower docs ol pry, You rmay slso have W pay fis fo or collectivn
coats, which incrase thix amount, mhﬂm“hnﬂ:mlmd

Wmhmhmw* T such a8 suing

w‘m,n... T this debt i ever in defagh, thar ﬁﬂmy'hmm:[u‘n{ymrmh
rocund, “This notice is nof the cootruct fal makes you liable for thadeht,

NEW YORK RESIDENTS: NOTICE: Yu:wlnml(:ddﬂlkul.ﬂﬂlbﬂw

although you iny not presanally receive sny property, p;m:u o moacy. Yo may

e susi] for paymest Although the peson who

moocives the propest
macy iaahle mmr MMIM mnhe Iimnfmmuus listed el does

ID: 8585719 DktEntry: 169-1 Page: 29 of 35

REDACTED

Bormower Social Securily Number:
Cosigner Sovial Security Number:

Q. ARBITHATION
This Arwiration Provision sety Faeth the cinmmtancs and procedures under wiich
Claime (ax defined beluw) may be arbitapsd wsicad of Btigated in cour. This
Arhitmtion Prowision supascdes end reploces any existiog athitmiion pravision
betovcen yun and me.
This Arbitration Provisien will apphy tn my Note or Priar Promisanry Nate {as
defined beline) unless | nntify you Io wrlting thar | refect fhe Arbitration
Provision within 60 days of signing my Naic. The rejection notice shoubl be send
tn Key Education Resimrees-Arhitrution, 0L Bax 55445, Boston, MA 02205
5445, The motice must inchude the borrower'y name, the names of sny co-
barrnwer or coslgner aml the Loan sumber(s) smd must be sipned by the
borvower sad the co-barrmwer or coslgner, W may. The rejection notice shoutd
ool Inclede any other cocropondeser.  Calling the lender fo reject the
Arbitration Provishen or providing notice by any other manper or formuat thaw
' ﬂuﬂ‘ﬂhd above will not cperate i3 o rejecthon of thls Arbitration Provisies
umwnr this Asbitration Provision will become part of this Note.
Refecti Provisiow docs nof scrve as rejection of any other

forcclusure cosks, court costy o llomcy's iaawunmdmm mnyb:-u{nn
in the note or comtmel. You will alsa hewe to pay some or sl of these sosts sl

chmrges if the pode of contmet, the pay ¥ wrhich you are
the hosrower io mmnmnlmlimm:mkmxlm
uiumﬁngMonlummpyudm Read that wriling fof the exact terme

al” ohiigation.
ID%FICATI{)N OF DERT(S) YOU MAY HAVE 10 PAY
Name of Peblor; The persons) dentifiad as the bormower and co-bomiecr al the

e ol Application.

Name af Croditor, KeyBank National Association, and ii% sicoossors of a5 gns.

Toml of Paymenis: The “Loan Amount

o this debt.

VERMONT RESIDENTS: NOTICE TO COSIGNER: YOUR
SIGNATURE ON THIS NOTE MEANS THATSVOU AR?

ﬁUALI‘Y UABLE FOR REPAYMENT
ER DOES

NOT PAY, YT(I)IB LENDER HAS A

LEGAL RIGHT TO COLLECT FROM
N. COSIGNER OBLIGATIONS

111 wigned this Nete as o comigner, | hereby unconditionally g
the burmmwer's mﬂmmﬁslwlukw;unhuﬂmm
uﬂmmeummmnrmm | waive notice of accepance
hercof, and waive all nofices (o which | might otherwise be mntithe by bow. 1 waive
all lmﬂyshlpﬂb{mﬁ that mﬂl be mmu - me fincheding, without lmitation,
Iag!utwmemmywln
any forbearance, extensicn, wmmﬂrﬁﬂlmofﬂwmpamlmmd
nﬁwlwﬂlkhﬂmwn& Wammudbylpplxahlelmlinll
mhzmyrmminmwwdnnmmﬁwm berroecr

sdentifind 01 the rime of
Application plus inierest as set forth in Paragroph E ol this Nowe.

Yeu acknowledge by your sipmiere on this Note thal you bave been given a
mrmlmdwprofwnnoummdoruﬂmhlmlmmuunmwr

wamdmﬂckumrmmw:{udﬁldmm
the lender poverning the Lown or loan,
Fur preposce of thie Arhitation Provision, the words “you® and “your" shall me
Keyltank Natinnal Assacistion, Cleveland, (o, thisd parues that have o may have
Mlﬂmﬂwwﬁﬂ\mwmrﬂﬂn;hﬂ:lmﬁwl[mhﬂm@uﬂml
Wmhlmwnrvwolwhmmwlnmlﬂrhwmmhm
had in effect under the Loan Progrm belore the datc of this Mote {nnd that is
consofudsicd or the ol cytsonding batance of which i apgyegated under Faragraph
B[}, nny ather hokder of this Note or any prios promtssory nole relating o any loan
that | have or may have had = effe Whmwhmhmd’m
MNate and that is consolidancd ar the total wutstanding halsnce of which is agercgosad
wneler Paaml.?t?mrﬁﬂmm Moac™}, and afi nf their nespective parcats,
whally o maporily twned tinrres, affiloates, pred eeipas,
employecs, afficers, and directors
As med In 1his Arbitcation Provision, the word “Claim® means any claine, dspite, v
controversy herween you and me writing from or reloting o this Note, any Prioe
Prommuszory Note, or ihe relationahips resulzimy, frm this Nole of amy Prioi Prodnissaey
Nele, g, without limiarion, e el dity, enforceubiliy, o uup: af this
Mbumm Prowizion, this Note, or any Prior Pronsssery Note, “Ulsim® michdes
claims of every kind and natare, whether pro-exisiing, prosent, or friure, wechakng,
withisut lemitaban, initiad elnama, ciounterclanns, cross-claims, and usild-party ehims,
and clmins based upon conzrel, (o1, fraud aned od:er ntentional 10rLs, consiitn,
nmmmm;m-:n law, and ety (incloding, withot loiistan, any cann
mjunetive or declaratory relicf).  The word “Clae”™ is 10 be given the brosdess
powsible meanayg and includer, by way of exsmple and withoat [imittion, amy clim,
ahspute, or contriversy thal afiges from or relates o (a) aay Lomn subjeed to te terms
o this Note or any Joan that | heve or ey have had in etlect under the Loan Program
befure the date ol this Note amd thet s consolidated or the il autstanding halance
of which & aggregsted under Paragraph 1, (b) the goods ur serviccs pischascd wath
the proceeds of any such Loan or lnan, () tc fnancmg ol any sucl) [oan of Ian, (d)
promotions, or ol of writen Satcments refaied b this Nute, any
Prior Promissory Noe, any such Loan or joan, goods or services purchased willy the
nuwkor}:'wmuualom or the lerms of any sich Loan oc loan, (e} my

ancbior co-bocrower Defve calling oo me W make
Tave nead, wcdermand, msd sgree 1o the terms of the Cosi

in Parngrph M and hat applics to me end, if 1am o Califom

the terms. of the sopamibe apecilic porigner notics
perrt of this Nuie thal Applicy 10 me,
. TN mmmmsmmr:

I of Aceount You may share information within he
mwwufmmnwdummmmummpuMuwlm
Key na described in your Privacy Policy. We specilically consenl to you shariag
Informstion within the KeyCorp family of companies and wilh cviernal

unafifinted third pariie

NOTE: [fwe may clect o apt out of indn

sharmg, ot
aplrd-aut wnder our stste low, 85 deseribed in your Pmm:y l‘oll;y I e are
upted wut, ther efection will overnde this cansen (o share, cacept for thuse
mstances m which you are therwise permitied lo share by law witheut ourt

coliEnt.

P. DISCLOSURE OF ACCOUNT INFORMATION TU OX
HEPORTING AGENCIES; INVCUURATE INFORMATION

You arc comnilic! 16 fomizhing complete and acoumic information sbowt credil
nconts, inchuding ney 1.cun subivet so the tenns of this Note, to consumer iopaiing
pygencies. I the imfannation you repoct sbowt any of ury | oans i inaccuric, 1 wall

wiile to: Girest Lakes Highor Education Serveing C

Matison, Wi $3707-TR60.  In my eorrespondence | shoukd m:lmk the \"ahuwm;
mfirmmtion. my secml seewity number, Loan scrount suember(s), 8 copy of my
wredit huresa reporting reflecting the maccurale information, ¥rnd mry pame, adurss,

wity, slale and z1p cnde.

such Loon oc lonn snd (1) the origination o servicing of any such
J.oan o Josn whwwnﬁmdmunhlmrwl'«wlmm Note, and (g} the
enllw.lwn af amounls owedd by me 1o you.

This Arhitration mwﬂ!um 1o Chiims provinusly ssicnal, or thal ure
Tatey memertod, in lowstts Shed bhefore the effective dato of the Arbimation Provision o
wny poior arbitrelon provisien between you and e, whichover i curlier. [lowever,
thiz Arbitration Prevision will apply o ol oher Clams, even if the facts and
ciraumsiences giving rise W the Claims existed befie the cffective date of this
Arbitralion Provision.

Any Llaim shall be remlved, upon the election of you ar me, by binding abicratinn
pursimnl & this Arbilmtion Provision and the applicable ruies of citber e
JAM S Fnl the Mational i Forem i effect #f e tane e Clim
s filex (the “ Arbigmtion Rules™). | muy sehect one of these ofgamazlns i sene is
he arbitratun sdmenistrator i 1 initiate 30 arsiztbon agama you o il cither yow or |
comped arfstration ol a Cleim that the otier parmy fas browght in court. I addinon, il
you imteimbeel b inntinte sn webitration Jgaing me. you will nalify me o writing s

five me wenty [20) duys s select one of these orphaksmtions i sore a the arbiraton
slinistrator, if | Gl to select an adaministrator within that twenty (20)-say period,
youi wall sclect one. In 2] cases, Uwe arbitraiors) should be o lewyer with mon: than
lem (011} years of eaperienoe ef o pefived jidge. IF for any rowson e scloned
ongaizanon i anable or awillng or consds o serve os the arbitration ndminatmitor,
1wl trave fwenty (20} days 1o sefect 8 dilferent administrator froom the sbove hat; o
1 i} 1o selnet 3 difforent administratoe wigho the heensy {203y period, you will
selent gne In all crscs, a party who hus sscried w Claim in e sl e coun oy
choct prbitmtion wilh respec ko any Claimis) sbsequently asscead in thal lawsuit by
any afhér party o paTics.
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Case: 09-16703  04/11/2013

Date: October 21, 2004
Borrower Name: Mait C. Kiigore

Cosigner Name:

IF ARBITRATION IS CHOSEN HY ANY PARTY WITH RESPECT TO A
ClAlM, NEITHER YOU NOR | WILL HAVE THE RIGHT TO LITIGATE
THAT CLAIM IN COURT OR HAVE A JURY TRIAL ON THAT CELAIM,
0OR TO KNGAGE IN PRE-ARBITRATION DISCOVERY EXCEFT AS
I"IIDVHJED FOR IN THE APPLICABLE ARBITRATION

1 WILL NOT HAVE THE RIGHT TO PARTICIPATE AS :\

M
AS SET FORTH BELOW, THE ARBITRATORS IIEL'ISION Wild, RE
FINAL AND DINDYNG, T UNDERSTAND TTIAT OTHER RIGHTS THAT |

THE
ADMINISTRATOR MAY BE CREATER THAN THE FEES CHARGED BY

A COURT.

There shafl be no suthority for any Clalms to be erbitraled 00 3 clas action basa.
Furthermase, an arbitmisen. @en only detide yous of ary Clannis) and may net
consolidats or join the claims of other persors dist niny have smilar chime. Thers
shall be no pre-arbimation dcovary evcept as provided for in die epplicable
Arbitration Rules, Any arbitmlion hering that | piicnd shal] lake place i the loderal
Jjudicial district of my residence. ALy writien request, you will pay afl ez up 0
s:mmmuummmm&wmmﬂmdwun

ID: 8585719

DktEntry: 169-1

REDACTED

Borrower Social Security Mumber,
Cosigner Social Scourity Number:

Iummulpﬁlwml 1, we™, wnd "y refer unly e bormowes.
Cancellation of D@usmms-l{[mwlamfmlnmhimnrw
disbursamnl. To aincel the

cheek not cashed B you within tharty

(30) darys afber the Disburseniend Date. 17 e dishursement was vent o the Tastinton

o othsr third pany, | will instnuct the Instilution o iuihorzed L3 metism the

Mummmmmymmm Mnlhﬂ,[mvmd hlmf\.lvamﬂi

(T
mmriwmmmmmwluﬂm'ﬂmﬂhﬁm
el enly disbursenant made under the tomn af ihis Note,

!. Obligations of Minaes - [ iendersiand tha | i sepay this Mese though | may

'h:urdwu;hkuflﬂ]y-:sufu:whunhsm:nngml

: Mo Wiarver of Rights - My respansibality for poypisg any Loan

7 the perns of this Note is unafiected by the lsbdlity of any othar person 1o e
mwmmmmm@mhlammmthm-ﬂu Without
loning any of your rights under hus Notc, you may accep! ke of parunl peyinents.
agree ooi jo send payfients marked “paid in fall,” “withost recourme,” ur with odser

FESfraCRoTS they wre marked for special handling and seal we Cirest Lakes

Higher Cducation Corpatatian, Cash O Box 2092, Milwaskee, W

512002992, You may dehuy, o mlmmﬂmmnlmng’umm

mumm entitleme in exercse the nght al any R time o o
mﬁllmdheubwhmhwuumadqmn send me

afler [ have paid en

Chuw)hmuﬁd«.rmlmﬁmum}nwmdmmmwml
reside. (I ) have already paid & Bfing fee for aaserting the Claim{s) in court, | will ot
e requined vo pay that amount again.) rl‘lmm-[undh
I foes™), you will consider &
mumiI:yu-mpynlawo[wmwxhhmrtfmn:wmum
approve my requést, the Arbitrior will decide you or | will be responsible
for paying any such additionnl fecs. [f the arbstrator eues an wean] in your fivor, |
will pt be required m reimnburse vou fo any of the fees you have previowsly paid o
the adminrstrster o for which you sce responsible. Each party shall beas the onperse:
of that perty's stfomeye, cxperts', and winiess fees’, reganlless of which party provails
in the mbitwton, unless applicsble law mubor this Note givess a parly the right o

S100.0 1o the arbitation adininbudraire (“additional

recover ay of thase fecs from the ather party,

This Aubitration Provision is made parsusi 1o o Gensacrion avolving ia

comymesce, and shall be guverned by he Federu! Arbitration Act ("FAAT), 9 USC
Sectsones | of arg. The arbitrator shall mp‘ylt[pkmhlemmm o ennsident wish
the FAA an spplicable statutcs wf liedtanons and shall hoe
m;mummnm:mmuormmw!wmduwumm
cxplnmginn of the bosis for the swand|. In sonducting the sehiliation procceding, Gz
aubitrator shall not apply the fuderal or any stats rules af civil procidue br nules o
mrluu‘ Iw\vnmmdmhmw-myhduulmw

wrﬂnolappulmwthM-de.rhamnmm
umahslﬂmm.m} PRy e appecal hmna!mhwmd
e <

by
wiithual regard &0 the oniginal abitrators

mmarhuw mmdmnl keep confiden
made

findings) any aspect of the ikl owerl

requested by the spponling pasty. The decision of the panc] shall be by majority vore.

‘The costs af such en appeal un'lhcm:b;-ﬁcmih,;.n!mh:::[“
tial gy decision of

mlmtylmofawlmhynruwlw accu
Iup!u—i’mnld:mdnllw&uhuaﬂhmmwaﬂuwm
Arhitution Provision shall survive lermination of s Nole oo ary Prioc
hwmﬁngu-dluh:w;mdd}mmmﬂcmwwmm
fem of this Mote or nay Prior Provmessory Note 17 sy portion of thie Arbitmstion

Provision is deemed arukd or i forceable under any law ur Alatoda manlm[wih

any notice, present this Mote 1 mc for pryment o reke protes? o nonpay et in me
Defore susg 1o coflect on this Note if ] am in default, sisd o the extent penitied by
nppln:ﬂblaqikwb,m righd |
mltharrwm-lmdwmmmm
w:l||Dh¢\ﬁ]}dmmeﬁlhmwmnﬂmM(mJMpu
derizion on whetber to lend e money will be made in Ohin. CONSEQUENTLY,
THE PROVISIONS OF THIS NOTF. WILL, BE GOVERNED BY FEDERAL
1AWS AND THE LAWS UF THE STATE OF 01110, WITHOUT REGARD
TO CONFLICT OF LAWS RULES. | aprce that any muil | brng against you {of
agatnst any subscqueni halder of this Nete) st be brough in & court of compeient
Jurisdictian in the county in which you mamiain yoor (or fhe county in which the
sutmeguent M&!msmmlrﬂ.w:go!m
6. Asagnment - | inay not asaign this Moie of any of iis benefits or abdigntions
ow sy assign this Note st my fime.
7. Entire Apreement - The weeme and conditans set forth in this Nole constiue ihe
cnilwre agroemoat helween you and me.
1 w.urm Al o iy presisaon af this Noke sy he moficd sty i ivintly
agrecd upan in wilting by you and me, Aty inodificamon will not affeet the wabdiny
wmuq dmgmnmm naty) ol this Note. 7 all of iy Loans subject oo
U\cmnfnudeznnnmuhwmhnnmnuhmmmdmlmn
i under the Loan Prog Thave sgned,
mlwmmﬂw-mmp&tmumm
9. Soeemhbifiy - Irmmuadmm:uhddmwamrmur,nm
i shall b itlced From this Mg aifeching the vakdity or
wwd&:mﬁﬂﬂmbﬁn
10, Joint and Indivichal Lisbebty - [Mmere than one person signs this Nole, | agree
w0 be (lly reepensible for paymment of this Nete, snd you may eollect from me without
rmnmmmm You can cxtcnil or change the iemis of paymen!
y without poufyi redeasing me from my cespons: bility

Y
of: this Nole,

11 Laan Changes - If the chasges on any Loy subyect 10 the terms af this Now
exceed the amount permitted 1o he chiarged by the kv il govems this Mule, then
such charpes will be reduced (o sweh permaitnl amount aod eny excois alresdy
collected will be apphicd as pertal propaymenl of principal,

12, 1 ncknmuledge that by sigemg this Note, | am rogeesting that you will disties.:
the Mmm_,hdnlf‘nd-r&mlly Inﬂq: Jnahlubm& it ehock marde payahic
10 the 1 d und dedpse thet the lewder, any stsbsegquen:

mrPMlt.dn.llmi-whhlt"" iming purtion of this
the Nots. I th

Rduaﬂiﬂm bitration Provison, thi

Ir'ibu\v:n iy b rhi

bhwhu:mhdu-uunwmmmmmmy
inchading fal not lmiled 1o the

nuy
Twed in the A It i my jour) nespostaibility to deormme the

Hmmwmﬁhwuﬁumnmnfﬂw&h‘ﬂmlﬂamhm«wml
caul cottned them as foflows. JAMSEndispute, 222 South Riverside Plam, Suns
1830, Chicago, [T 60606, ww_ﬂns«m;uuml. (RO0) 3525267, ]mlrnl
Services Arb HNatlonal PO,

Rules s Procedh

50191, Mwﬁ. MN 55405, wewsrbimtnn-forum.com, (RO o 2371,

Cods of Procedurs.
1. ADDITIONAL AGREEMENTS

1. Use ol Lasan Proceods - | will s the pecends af any Losn subjoc i ghe oo

urﬂniblowml)'fnlm}'aim:lmﬂatmdngml: Instisallion o8 (K}

relafing to lhe Loan Prograsn The eo-homower funless | am stidenl For wsers:

cuiemtiony cxperes the Loan i obtined) sndir cosipmer, i any, will aal nacewve

m;o{lh:l.umpmmﬂis uuﬂmmuwrwmwm:::uummm
Hireeily o the T e i pe

Th: Jeatiltion 15 my dpent for the purpese of reciving the pm:ouis of such foan,
Page 4 of 7

guality of the Instinstion,
5 MY CERTIFICATION

T ileckare under penalty of perjury wider the lawas of the Unncd Siates of America tha
the follwing 1 true and correct. | cenily il the informauon containcd of inchuded
in my Apphcllm for ey Ln-uub)ncl 10 lire tenns of this Noie is e, complcke,
| beliet and is moade in good f2idh. |, akio,
certify thut all procecds al'w such Loan will be tsed solely int educatsonal
wmmwmlur@mlhemhwm suthurize any
Immunm hat 1 for 1f lun i the sindent, the mdml}m.y alend w release 1o the
of their I, portiment fi any
M}ﬁl o e terirs of this Motc. g umﬂmmll. atroliment slalis, powr
toan history. curren address). | give you permissien b rogquest information from me
ang in make whatever inquiries you consider nocssary and appropriale (incuding
renquesling and oblaimng o eoasumer repurt [ cunsames repaing pRenccs] o
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Case: 09-16703  04/11/2013

ID: 8585719

DktEntry: 169-1

REDACTED

Date: October 21, 2004
Borrower Name: Man C. Kilgore

Cosigner Nama:

wranting such Lo ar dishursements snder such Loan aml for the
pase al any updates, renowalki, or exicisions of such Loan. roviewing o
colloetion of my Loas, ar for any oller lowfil parposz. 1 also suthacoe the lenda.
stequent holder av heie agents 1o cleck my credil ind employmend history and e
answer goolions aboat Ber cresld experience with me. | also nuchane the lender,

bolder, Imstitation, or iheir ageni(s) © make inquires ur ke repond ©
wquisics Bom my or, I 1 am not the studeat, te studoals) paronls or powr o
subzoquent kenebers on holders with recpeet to his Note md reloted doownents. Far
the purpese of leaming my curent atkiness 2ad wiephone umber, | asonie the
.cm]uAMthMu oF their agen's lo release infrmmation and make inguiries
tw the i s | bave listed on ny &1 refevences. | mehorize my
1mmwthuldznrunur‘cmhnlmmylmunmoldv:mmn{w
Agplieation o of sny such Loan. | may esk you o7 & suinseruen) holder 1 chasge
the dare of e dillerers 5. 1
further mehorize ity lender or any hoid«utmy mmdwwm!Mm
releass any oy sory of my L btk o ey other
tender o holdsr of any of my other ahuwanion] loans, | undersind that 1 st
irmmediately repay amry funeds that § recesve thal cannol rensonabily be antributed i

Romawer Socinl Security Number:

Cosigner Social Security Number;

ety my sdicetonal experses velncd o altendonce af an cligihle oo
anifos other ppenses nditng o the Loen Proprasn A1 my lender's opian, |
rdevstuel et mmy Jender may clcctrumecally ranemit funds to the sttt in he
applicd tu nty fon of | em ol the vodent, e shedoarsh scovant. [ sathorie iy
lenber 1o iwswe 1 check mude payable wnome for, i1 am ol the stsdent, the shident)
e juandly payuble o iy nstution aml me (on, if D am ool e soedent, the studenl),
anid senil 10 the fustinution. 1 ecrafy that § am (2o that, i€ em ot the studen, te
stdenl i) ciigible for partcipation o the Lom Program and tad | undordid te
provaions af the Nofe and my responsibilines sl iy oghts under e Laodn
Progmns. | alse cemify thal § Bave nal filed fos bankripley 1 the past scven years.

KeyMank National Axsociation
I-Q,o( B st

Hn:ihl] ﬂns*.nbclg,, Prosideal
127 Pubiic Square, Cleveland, Ohio 441 1436

Page: 31 of 35

NOTICE TN CONSUMERICUS TOMER:

(e} FAM ENTITLED TO AN EXACT COFY OF ANV AGREEMENY | SIGN.

e et S
CAUTION - IT IS IMPORTANT THAT [ THORDUGHLY READ THE CONTRACT REFORE | SIGH 1T

{0} 1 WILL NOT SIGN VIS AGREEMENTNOTE BEFORE | HEAL IT (EVEN IF OTHERWISE ADVISED)
() 1 WILL NOT SIGN THIS AGREEMENTNOTE IF TT CONTAINS ANY DLANK SPACES,

(d) 1 ILAVE THYE RIGHT AT ANY TIME T PAY IN ADVANCE THE UNPAID BALANCE DUE UNDER THIS AGREEMEN TINOTE WU PENAITY

{e) 1 UNDERSTAND THAT THE MASTER STUDENT LOAN PROMISSORY NUTE COVERNING 1Y LOAN CONTAINS AN ARBITRATION FROVISION
LUNIER WHICH CERTAIN DISPUTES (AS DESCRIBED IN THE ARBITRATION FROVISION) HETWEEN ME AND YOU ANIVOR CERTAIN OTHER
PARTIES WILL. BE, RESOLVED BY BINDING ARBITRATION, IF KLECTED BY ME QR YOU OR CERTAIN OTHER PARTIES. IF A DISPUTE 15
ARBITIRATER, THE PAKT 1ES WILL NOT AVE THE OPPORTUNITY TO HAVE A JUDCE OR JURY RESOLVE [T AND OTHER RIGHTS MAY BE

SWSTAN'IHLI.Y LIMITED.
1 4 copy of this Mate, Notiees and all Cosigner Notices,

] dge that ) have
R ﬁJoz_z.z X004
Afm; ..

&1.1:| s:nulu- Number

"Rl Secunty Namber

COLRACT ¥ ool BT
Sign and mai Mote to: Key Alternative Loen, ofo Great Lakes, PO Box 182736, Columbus, O 432182736
YOU MUST RETURN ALL PAGES OF THIS SIGNED PROMISSORY NOTE

Fage 5 of |
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Case: 09-16703 04/11/2013 ID: 8585719 DktEntry: 169-1 Page: 32 of 35

REDACTED
Date: October 21, 2004
Borrower Name: Matt C. Kilgere Borrower Social Security Number:
Cosigner Name: Cosigner Sociel Seourily Number:

CALIFORNIA RESIDENTS COSIGNER NOTICE
NOTICE TO COSIGNER (Traduceion en Inglés Se Requiere Por La Ley)

You are being asked to guarantee this debt. Think carefully before you do. If the borrower doesn’t pay the
debt, you will have to. Be surc you can afford lo pay if you have 1o, and that you want (o accept this
responsibility.

‘You may have to pay up to the full smount of the debi if the borrower does not pay. You may also have 1o pay
late fees or colleenion costs, which increase this amount,

The creditor can collect this debt from you without First tryving to collect from the borrower. The creditor can
use the same collection methods against you thar can be used against Lhe borrower, such as suing you,
gamnishing your wages, etc. [f this debt is ever in default, that fact may become a part of your credit record.

This notice is not the contract thal makes you liable for the debt,

AVISO PARA EL FIADOR (Spanish Translation Required By Law)

Se le esta pidiendo que garantice esta deuda. Piénselo con euidado antes de ponerse de acuerdo. Sila persona
que ha pedido este préglamo no paga la deuda, usted lendrd que pagarla. Bsté sepuro de que usted podra pagar
si sea obligado a pagarla y de que usted desea aceplar la responsabilidad.

§i la persona que ha pedido el préstamo no paga la deuda, es posible que usted tenga que pagar la suna Lol
de Ia deuda, mas los cargos por tardarse en ¢ pago o ¢l costo de cobranza, lo cual sumenta ¢l tolal de esta

suma.

El acreedor {financiero) puede cobrarle a usted sin, primeramente, tratar de cobrarie al deudor. Los mismos
metodos de cobranza que pueden usarse conira ¢l deudar, podran usarse contra usied, fales como presentar una
demanda en corte, quitar parte de su sucldo, eie. Sialguna vez no se cumpla con la obligacidn de pagar csta
deuda, se puede incluir csa informacion en la historia de credito de usted.

Este aviso no cs el contrato misigo en que se le echa a usted la responsabilidad de la deuda.

te) {Cosigner Signature)

Foape & ol 7
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Case: 09-16703 04/11/2013 ID: 8585719 DktEntry: 169-1 Page: 33 of 35

REDACTED*

CT-1-20@4 15:24 FROM:

Applicant’s Name: (First & Last) d&&j&a e

Personal Rsferences' Please list four, all must have COMPLETE Addresses, with City, State and Zip Code.
{Physical address only, PO, Box NOT acceptable)

To Qualify as a Personal Reference the persons listed must have known the applicant for at least one (1) year
and cannot reside at the same address.

Nama: Address;
Street: < TR A LA
e A i
Chy: _ Stale_ _ Zip Code_
| Name: o Abdress:
Street: __ _ —
Homa Phonalt
City: _ ___ Shte_ __dipCode__
Nam: Address.
Sireel: _
Homs 7000 § Chy: _ Swts_ . .Code_
—
Name: Address
Streel: f
Home Phone # oty s 2 Gode ;

Ifyau have any personal accomplishments, special skills or. traln(ng thawauWumd liké us’ to know prior
to an interview please list oriva s_ep_arat e sheetof papbr st

3
*I redacted the names and contact information of the references.
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Case: 09-16703 04/11/2013 ID: 8585719 DktEntry: 169-1 Page: 34 of 35

REDACTED

Federal Truth in Lending Disclosure
Key Alternative Loan

HATT C KILGORE . ior: Koyank Nat .
3 Please direct all questions or correspondence to:
Great Lakes Bducalional Loan Services, Inc.
2401 International Lane
Madison, WI 53704-3192

SILVER STATE HELICOPTERS LLC (800) 236-4300
ANNUAL PERCENTAGE | FINANCE Amount Financed Total of Paymenis
RATE CHARGE The wmound of credit The amourn you will have
The cost of your creditasa | The dollar amount the credit | provided to you or o your paid after you have made all
yearly rate. will cost you. behalf. . payments as scheduled.
e
5.16% . $44,098.80 £$55,950.00 $100,048.80

Your payment schedule will be:
Mumber of Paymenis Amount of Pay Payments are Duc Monthly Ci ing

e e e
280 $416.687 05/01/2007

Varigble Rate: The Variable Rate on this loan may increase or decrease and is equal 10 the "Current Index”, plus a margin as
defincd below. The "Curremt Index” is the three-month London Interbank Offered Rate ("LIBOR™) poblished in the "Money
Rates® section of The Wall Sireet Journal on the 20th day of the month preceding the applicable "Change Date” (c.g., December,
March, June and September). During the Interim Period, the Varisble Rate is equal to the “Current Index” plos  3.30% per
annum. During the Repayment Period, the Vadable Rate is equal to the "Current Index” plus 3, 30% per asmum. The Variable
Rate will change quanterfy on the first day of each Jannary, April, July and October (the "Change Date”). Under no circumstances
will the Varisble Rate exceed the maximum rale allowable under applicable law. Increases in the Variable Rate may result in an
increase in the mumber of payments while decreasts in the Variable Rate may result in a decrease in the mumber of payments. In

T T,

cases where the monthly payment will not repay the loan in full within the maxi Period, an
in the interest rate may result in higher p Far le, if your mmwmmﬁxmomma
mmﬂypa}mdw13mdmuuhalmmmcoﬂw%mdmmcﬁmﬂmgebmmeummmm9m
mmediately after your fest ht t, your pmndwuuldmbyaatmnms.mmpaymmwmnithe
anmmwwmdmwmm&,, as outlined i your Promissory Note. The most
current Federal Truth in Lending Disclosure will provide the repayment term.

Late Charge: I a payment is more thun 15 days late, yon may be charged the lesser of $5 or 5% of (e unpaid amonnt of the
payment.

Prepayment: If you pay off your loan early, you will not be entitled to a refund of any part of the Loan Fee. If you pay off your
lnmarly ymwitlmlmtnmn'pmmy.

Seeyour for amy addi il ion about nog default, prepay penalties and

mmmmtmmmmmmmmmmmmmmmwmmm

estimates based on your 10/01/2006 anficipated praduation date.

(¢) means an estimate
Ttemization of the Amount Financed of: $55,950.00
Loan Ampunt given (o you directly: N/A
Amount paid to others on your behall: $55,950.00
Total Loan Fee: so.00
Schedule of Advances of Amount Financed
Schednled Date of Advances” Amount of Advanges Loan Fee
11/15/2004 $16,000.00 $0.00
01/05/2005 $13,369.00 $0.00
04/05/2005 $13,369.00 $0.00
07/05/2005 $13,212.00 50.00
Z145T (TR}
FULSTA
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Case: 09-16703 04/11/2013 ID: 8585719 DktEntry: 169-1 Page: 35 of 35

REDACTED

Federal Truth in Lending Disclosure - Revised Dlsclosure

Key Alternative Loan
0702005
MATT C KILGORE Creditor: KeyBank National Association
Please direct all questions or correspondence to:
Creat Lakes Edvcational Loan Serviees, Inc.
2401 International Lane
. Madison, WI 53704-3192
SILVER STATE HELICOPTERS LLC (800) 236-4300
ANNUAL PERCENTAGE {FINANCE Amount Finenced Total of Payments
RATE CHARGE ‘The: amount of credit The amount you will have
The cost of your creditas o § The dollar amount the credil | provided 1o you or onyour | peid afier you have made all
yearly rate. will cost you. behalf. payments as scheduled.
6.62%° $60,157.20° $55.950.00 $116,107.20°
Your payment schedule will be:
Number of Payments | Amount of Payments Payments are Due Monthly C: ing
240° I $483.78° 05012007%
Varinble Rate: The Variable Rate on this loan may increase or decrease and is equal to the "Current Index®, plus a margin as

defined below. The "Corrent Index” is the three-month London Interbank Offered Rate ("LIBOR") published in the "Money
Rates" section of The Wall Street Jotirmal on the 20th day of the month preceding the applicable "Change Date" (e.g., December,
March, June and September). During the Interim Period, the Variable Rate is equal to the "Current Index" plus 3.30% per annum,
During the Repaymeat Period, the Variable Rate is equal 1o the "Curremt Index” plus 3.30% per annum. The Variable Rate will
change quarterly on the first day of each Ianuar}l Apdl July and October (the "Change Date™). Uinder no circumstances will the
WVariable Rate exceed the i rate under applicable law, I in the Variable Rate may resulf in an increass
in the number of payments while decreases in the Vaiable Rate may result in a dmtas: in the number of payments. In cases
where the monthly payment will not repay the loan in full within the i per 1! Period, an increase in the
. interest rate may result in higher payments. For example, if your repayment amount is sﬁz,‘mo l'ot 240 months with a monthly
paymeat of $564.13 and an initial interest ruz of 9.00% and on the first Chenge Date the interest mte increases 10 9.50%
immediately after your first thiy pericd would i by 34 months, The repayment term is the
ageregate of the mmn&ngprmclpa] balmuufallmimnsmlhcmgrmas outlined in your Promissory Note. The most
current Federal Truth in Lending Disclosure will provide the repayment term.
Late Charge: If a payment is more than 15 days late, you may be charged the lesser of $5 or 5% of the unpaid amount of the
payment.
Prepayment; If you pay off your loan early, you will not be entitled 1o a refund of any part of the Loan Fee, If you pay off your
loan early, you will not have to pay a penalty.
Ses your appropri for any additional information about nonpay default, prepay lties and
any required repayment in full befnra the scheduled date. All numerical disclosures except the late payment disclosuze are
estimates based on your 10/01/2006 anticipated graduation date.

(&) means an eslimate
Itemization of the Amount Financed of: $55,950.00
Loan Amount given o You directly: §13,212.00
Amount paid 1o others on your behalf: $42,738,00
‘Total Loan Fee: $0.00
Schedule of Advances of Amount Financed
Scheduled Date of Advances® Amount of Advances Loan Fec
11/15/2004 $16,000.00 $0.00
0LI052005 S13.369.00 $0.00
04/05/2005 $13,369.00 $0.00
0752005 $13,212.00 $0.00
A5T0 (S
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