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PRELIMINARY STATEMENT

This matter arises from Plaintiffs’ claims that eertain sales invoices provided to
them by Defendant Lumber Liquidators, Ine. (“Lumber Liquidators™) violated the New Jersey
Truth-in-Consumer Contract, Warranty and Notice Act (the “TCCWNA”), N.J.S.A. § 56:12-14
et seq., in the following four (4) ways: (1) by failing to ineorporate certain technieal language
allegedly required by the Delivery of Household Furnishings Regulations (the “Furniture
Delivery Regulations”), N.J. Admin. Code 13:45A-5.1, ef seq.; (2) by purportedly limiting
Plaintiffs” ability to recover mandatory treble damages and attorneys’ fees under Section 56:8-19
of the New Jersey Consumer Fraud Act (the “CFA”); (3) by purportedly requiring Plaintiffs to
waive their rights 1o recover statutory relief available under the TCCWNA,; and (4) by using the
phrase “exeept as specifically prohibited by law” in it its involee language, without specifying
whether any of the invoice provisions are prohibited under the law of New Jersey. Plaintiffs
further elaim that Defendant Robert M. Lynch, the President and Chief Executive Officer of
Lumber Liquidators, should also be held individually liable for the alleged TCCWNA violations
on the part of Lumber Liquidators.

As set forth in further detail, however, each and every oﬁe of Plaintiffs’ elaims
has no merit, and therefore the First Amended Complaint must be dismissed in its entirety as a
matter of law.

First, the Furniture Delivery Regulations by their own terms do not apply to
Lumber Liquidators® sale of hardwood flooring to the Plaintiffs. Rather, the regulations apply
only to the “sale of household furniture.” Hardwood flooring, however. is nothing like a piece
of housebold furniture. Rather, hardwood flooring materials — and things like flooring tiles,

sheet rock, windows, and doors — are pieces of home construction or home building materials.



Further, even if this Court were to find that the Furniture Delivery Regulations eould apply to
hardwood flooring, not only would that determination be unprecedented, it would also be
ineonsistent with the plain words and history of the Furniture Delivery Regulations.
Accordingly, such a determination eannot give rise to a violation of the TCCWNA, because the
statute only applies to violations of a “clearly established” legal right of a consumer or
responsibility of a seller under State or Federal law. In addition, Plaintiffs’ First Amended
Complaint alleges nothing more than an omission of certain delivery information in Lumber
Liquidators’ invoiees to New Jersey customers, which omissions — absent any affirmative act —
do not give rise to an actionable claim under the TCCWNA,

Second, the “limitation of remedy” language set forth in a heading titled

“Warranty” in the Lumber Liquidators invoices provided to Plaintiffs does not violate the CFA,
as the language contains no prohibition against a customer recovering statutory damages, treble
damages, or attorneys’ fees under the CFA. Moreover, the provision is valid and enforccable
under the New Jersey Uniform Commercial Code, and thus the notion that the inelusion of sueh
language in an invoice eould subjeet a seller of goods to CFA lLiability is nonsensical. As the
language in question does not violate the CFA, there is no predicate aet to establish a violation of
the TCCWNA.

Third, for the very same reason that the “limitation of remedy” language in the
Lumber Liguidators invoices does not violate the CFA, it likewise does not violate Section
56:12-16 of the TCCWNA. Nowhere in the invoice is a consumer required to forgo the statutory
relief available for TCCWNA violations. In addition, because the “limitation of remedy”
provision is expressly permitted under the New Jersey Uniform Commercial Code, it obviously

cannot be found to effect the “waiver” of any consumer rights under the TCCWNA either.



Fourth, the “lejxcept as specifically prohibited by law” prcamble to the
“limitation of remedy” language contained in the Lumber Liquidators invoice does not run afoul
of the prohibition in Section 56:12-16 of the TCCWNA, which is designed to prevent sellers
from misleading consumers regarding their rights by incorporating an illegal term in a consumer
contract. Consistent with this goal, the TCCWNA prohibits a consumer confract from stating
that some of its provisions are or may be void, unenforceable or inapplicable in *“some

i

Jurisdictions withou_t specifying” which provisions are or are not void, unenforceable or
inapplicable in New Jersey. The relevant Lumber Liguidators language does nothing of the sort
as it: (1) does not contain any illegal terms; and (2) makes no reference whatsoever to the
enforceability of its provisions in other jurisdictions. Moreover, becausc all of the provisions
contained in the Lumber Liqllidatofs invoice arc {ully enforceable under New Jersey law, there is
no possibility of the deception that Section 56:12-16 1s designed to prevent.

Finally, Plaintiffs’ claims as against Mr. Lynch must fail insofar as the First
Amended Co@piaint fails to allege any actionable basis to hold Mr. Lynch individually liable for
any alleged violations of the Furniture Delivery Regulations, the CFA, or any corresponding
violation of the TCCWNA.

| For the foregoing reasons and as set forth more fully below, Defendants

respectfully submit that the Court should grant the instant Motion to Dismiss for failure to state a

claim under R. 4:6-2(e).

STATEMENT OF FACTS & PROCEDURAL HISTORY

Lumber Liquidators is a specialty retailer of hardwood flooring throughout the
United States and Canada. On August 29, 2012, Plaintiffs Jarrod and Rachel Kaufman placed an

order for delivery of approximately 419.94 square fcet of Bellawood Brazilian Cherry hardwood



flooring. (First Amended Complaint § 24; Exhibit A to First Amended Complaint). This
flooring was delivered to the Kaufmans® residence on or about October 9, 2012. (First Amended
Complaint § 27). On October 20, 2012, the Kaufmans placed a second order for approximately
256.63 square feet of Bellawood Brazilian Cherry hardwood flooring. (First Amended
Complaint § 25; Exhibit B to First Amended Complaint). This flooring was delivered to the
Kaufmans’ residence on or about November 14, 2012. (First Amended Complaint 4 27).

On April 13, 2013, Plaintiffs Bili and Nancy Quick placed an order for delivery of
approximately 497.75 square feet of Morning Star Bamboo hardwood flooring. (First Amended
Complaint 94 28, 31; Exhibit C to First Amended Complaint). The order was later amended,
according to the Quicks, to change some of the materials that would be included in the Quicks’
purchase of the aforementioned Morning Star Bamboo hardwood flooring. (First Amended
Complaint § 33; Exhibit D to First Amended Complaint). The flooring was delivered to the
Quicks’ residence on or about April 27, 2013. (First Amended Complaint ¢ 36).

Lumber Liquidators provided the Kaufman Plaintiffs as well as the Quick
Plaintiffs with an invoice for each of their respective purchases of hardwood flooring, which
invoices are attached to Plaintiffs’ First Amended Complaint as Exhibits A, B (the Kaufman
invoices), C and D (the Quick invoices). (First Amended Complaint 4 37). The invoices each
contain Lumber Liquidators’ standard terms and conditions.

The Kaufman invoices included, with respect to delivery dates and claims for
shortages or damages, the following language:

Delivery and Lead Times: All delivery dates are estimates.

Lumber Liquidators cannot guarantee specific deadlines and

recommends that the purchaser not schedule installation until the
produet is reecived by the purchaser.



{(First Amended Complaint 4§ 45; Exhibits A & B). Likewise, the Quick invoices contained \
substantially similar language.! (First Amended Complaint § 46; Exhibit D).

The Kaufman invoices also contained the following language with respect to returns and
exchanges:

Returns/Exchanges:  (initial here) Exchanges are permitted
within 30 days of receipt of the product without a restocking fee.
Requests for returns must be made within 30 days of reccipt of the
product. Approved returns are subject to a 20% restocking fee
with the exception of moldings, trim and tools. _
Returns or exchanges are not permitted on (a) opened boxes or
special orders unless the product is defective, (b) close-outs, odd
lots, final sales, special deals, or elearance items for any reason, or
{c} tools without the original receipt. To be eligible for a return or
exchange, the product must be in its original condition and have
been properly stored. Installed product is considercd accepted by
the purchaser and may not bc exchanged or retumed for any
reason. Shipping and delivery charges are non-refundable. Any
additional shipping costs relating to a return or exchange are the
sole responsibility of the purchascr.

Subject to the terms above, defective product may be exchanged
prior to installation, within 90 days of receipt.

(Firét Amended Complaint § 47; Exhibits A & B). The Quick invoices contained substantially
similar language with respect to returns and exchanges, the minor differences of which are not
material. (First Amended Complaint § 48; Exhibit D).

The First Amended Complaint does not allcge that either the Kaufman Plaintiffs
or the Quick Plaintiffs werc promised a delivery date that was not met; nor do any of the
Plaintiffs make any allegations concerning attempted returns or exchanges of any of the
purchased hardwood flooring. Rather, both sets of Plaintiffs accepted all deliveries of the

Lumber Liquidator hardwood flooring, and had the flooring professionally installed in their

' The minor differences between the relevant language in the Kaufman invoices and the Quick invoices
with respect to delivery dates and claims for shortages or damages is not material for purposes of the
instant Motion to Dismiss.



respective homes. (See Rule 4:5-1 Certification of Andrew R. Wolf, First Amended Complaint
at 14).

Finally, the Kaufman invoices also contained a provision, which provides, in its
cntirety, as follows:

Warranty: Only for products sold with a manufacturer’s
warranty. ALL OTHER WARRANTIES, WHETHER EXPRESS
OR IMPLIED, ARE DISCLAIMED, INCLUDING THE
IMPLIED WARRANTIES OF MERCHANTABILITY AND
FITNESS FOR A PARTICULAR PURPOSE, EXCEPT TO THE
EXTENT THAT ANY SUCH WARRANTIES CANNOQT BE
VALIDLY DISCLAIMED UNDER APPLICABLE LAW.
Lumber Liguidators may, in its discrction, fully and completely
resolve any claim based upon a manufacturer’s defect by providing
the purchaser with replacement product. Except to the extent
specifically prohibited by law, Lumber Liquidators sball not be
responsible or liable for, and purchascr waives any claim for, any
indirect, incidental or consequential damages arising from or
relating to Lumber Liquidators’ sale of any products. Under no
circumstances shall any liability of Lumber Liquidators arising out
of or relating to the transaction set forth in this invoice exceed the
total cost of the products included in this invoice and paid for by
the purchaser.

(First Amended Complaint 4§ 38-39; Exhibits A & B). The Quick invoices contained a
substantially similar provision, the minor differences of which are not material. (First Amended
Complaint 49 40-41; Exhibit D).

Plaintiffs’ original Complaint (which included the Kaufman Plaintiffs, but did not
include the Quick Plaintiffs) was filed in the Law Division, Middlesex County, on or about
September 4, 2014, and was subsequently removed by Defendants to the U.S. District Court for
the District of New Jersey pursuant to the Class Action Fairness Act (“CAFA”). Plaintiffs
moved to remand the matter back to state court on November 4, 2014, and Defendants filed a

motion {fo dismiss {he case on November 7, 2014. The Honorable Anne E. Thompson, U.S.D.J.,



granted the Plaintiffs’ motion to remand, and denied Defendants” motion to dismiss, without
prejudice, via an order dated December 22, 2014.

Following the remand of the case back to this Court, Defendants on December 29,
2014 renewed their motion to dismiss for failure to state a claim, this time bringing the motion
pursuant to Rule 4:6-2(¢) of the New Jersey Court Rules. While Defendants® state court motion
to dismiss was pending, counsel for Plaintiffs advised Defendants’ counsel that Plaintiffs
planned to file an amended complaint, not only to add the additional Quick Plaintiffs, but also to
add several additional theories of alleged liability under the TCCWNA against Defendants.’
Counsel for the parties subsequently reached an agreement whereby Defendants consented to
Plaintiffs’ filing of the First Amended Complaint. Defendants also agreed to withdraw the
previously filed motion to dismiss the original Complaint contemporancous with Plaintiffs’ filing
of the First Amended Complaint.

The First Amended Complaint having been filed, Defendants now once again
move to dismiss Plaintiffs’ allegations for failure to state Ia claim under Rule 4:6-2(e). As set
forth below, because Plaintiffs’ First Amended Complaint fails to allege any actionable claims

under the TCCWNA, this Court should dismiss the lawsuit in its entirety.

STANDARD OF REVIEW

On a motion to dismiss for failure to state a claim under R, 4:6-2(¢), a court’s
“inquiry is limited to examining the Eegal sufficiency of the facts alleged on the face of the
complaint.” Printing Mart-Morristown v. Sharp Electronics Corp., 116 N.J. 739, 746, 563 A.2d

31, 34 (1989). Although in deciding a motion to dismiss a court must afford all reasonable

? Other than Plaintiffs’ allegations that Defendants’ invoices violated the Fumiture Delivery Regulations,
and therefore violated the TCCWNA, none of the newly filed First Amended Complaint’s theories of
liability supporting a potential violation of TCCWNA by Defendants appeared in the original Complaint.



infercnces in favor of the plaintiff, a complaint should nevertheless be dismissed where it states

“no legal basis entitling [plaintiff] to relief.” Camden County Energy Recovery Associates. L.P,

v. New Jerscy Dep’t of Environmental Profection, 320 N.J. Super. 59, 64, 726 A.2d 968, 970

(App. Div. 1999), aff'd, 170 N.J. 246, 786 A.2d 105 (2001).

Indeed, when “it is clear that the complaint states no basis for relief and that
discovery would not provide one, dismissal of the con;piaint is appropriate.” County of Warren
v. Stae, 409 N.J. Super. 495, 503, 978 A.2d 312, 316 (App. Div. 2009). “[Clonelusory
allegations are insufficient™ to support a plaintiff s claim. Scheidt v, DRS Technologies, Ine.,
424 N.L Super. 188, 193, 36 A.3d 1082, 1085 (App. Div. 2012) (“Nonetheless, we recognize
that, in conducting our review, the essential facts supporting plaintiff’s cause of action must be
presented in order for the claim to survive; conclusory allegations are insufficient in that
regard.”).

Further, the interpretation of a statute or regulation is a question of law for a court

to decide. Sce. e.g., McGovern v. Rutgers, 211 N.J. 94, 107-08, 47 A.3d 724 (2012) (as

statutory interpretation involves the examination of legal issues, it is considered a question of

law); In re Liquidation of Integrity Ins. Co., 193 N.J. 86, 94, 935 A.2d 1184, 1189 (2007) (“an

issue of statutory interpretation” is “a question of law™). Such straightforward legal questions

are appropriately decided at the motion to dismiss stage. See, c.g., Kanter ex rel. Estate of

Schwartz v. Equitable Life Assur. Soc. of U S., Docket No. 07-4361 .(JBS), 2011 W1, 1325143 at

*§ (D.NJ. Mar. 31, 2011) (Simandle, J.) (“This is a legal question of statutory intcrpretation
which is amenable to resolution on a motion to dismiss.”); see also Bader v. Administrator of

Veterans Affairs for Dep’t of U.S. Army, 470 F.Supp. 1240, 1241 (D.N.J. 1979) (explaining that



matters of statutory interpretation “may be resolved in a pre-trial motion,” such as a motion to
dismiss).

Thus, in deciding this Motion to Dismiss, even affording Plaintiffs every
reasonable inference, this Court may disregard Plaintiffs’ erroncous legal conclusions about the
TCCWNA, the CFA, and the applicability of the Furniture Delivery Regulations. As the First
Amended Complaint contains nothing more than “conclusory allegations™ that fail to entitle
Plaintiffs to any grounds for relief, this Court should dismiss the First Amended Complaint in its

entirety.

LEGAL ARGUMENT

Plaintiffs’ various theories of liability against Defendants all rest upon purported
violations by Defendants of two seetions of the TCCWNA. First, Plaintiffs allege that
Defendants violate Section 56:12-15 of the TCCWNA, whieh provides, as follows:

No seller, lessor, creditor, lender or bailee shall in the course of his

business offer to any consumer or prospective consumer or enter into any

written consumer coniract or give or display any written consumcr
warranty, notice or sign after the effeetive date of this act which includes

any provision that violates any clearly established legal right of a

consumer or responsibility of a seller, lessor, creditor, lender or bailec as

established by State or Federal law at the time the offer is made or the
consumer contract is signed or the warranty, notice or sign is given or
displayed . . ..
N.J.S.A. § 56:12-15 (emphasis added). Plaintiffs assert that Defendants violate Section 56:12-15
in two ways: (1) by failing to incorporate in their invoices for the sale of hardwood {looring
certain language allegedly required by the Furniture Delivery Regulations; and (2) by
purportedly limiting Plaintiffs” ability to recover mandatory treble damages and attorneys’ fees
under the CFA. Plamtiffs allege that both of those actions by Defendants amount to the violation

of “cleafly established legal right{s]” under the Furniture Delivery Regulations and the CFA,



respectively, and thereby, give rise to a “predicate act” violation under Section 56:12-15 of the
TCCWNA.

Second, Plaintiffs also allege that Defendants violate Section 56:12-16 of the
TCCWNA, which provides, as follows:

No conswmer contraet, warranty, notice or sign, as provided for in this aet,

shall contain any provision by which the consumer waives his rights under

this act. Any such provision shall be null and void. No consumer eontract,

notice or sign shall state that any of its provisions is or may be void,

unenforceable or inapplicable in some jurisdictions without specifying

which provisions are or are not void, unenforceable or inapplicable within

the State of New Jersey; provided, however, that this shall not apply to

warranties.

N.JLS.A. § 56:12-16. Here, Plaintiffs assert that the Lumber Liquidators invoices violate Section
56:12-16 of the TCCWNA in two ways: (1) by requiring Plaintiffs to waive their rights to
recover the statutory relief available under the TCCWNA; and (2) by using the phrase “[e]xcept
as specifically prohibited by law” in its invoices, without specifying whether any of the invoice
provisions are prohibited under the law of New Jersey. According to Plaintiffs, this results ina
dircet violation of Section 56:12-16 of tbe TCCWNA.,

As discussed herein, all four of those theories of liability under the TCCWNA fail
as a matter of law, and the Court should grant Defendants® Motion to Dismiss the First Amended
Complaint,
| PLAINTIFFS FAIL TO STATE A CLAIM THAT DEFENDANTS VIOLATED

THE FURNITURF DELIVERY REGULATIONS, AND THEREFORE,

PLAINTIFFS CANNOT ESTABLISH A PREDICATE ACT VIOLATION OF
SECTION 56:12-15 OF THE TCCWNA

First, Plaintiffs elaim that Defendants violated the Furniture Delivery Regulations,
and, as such, may be held liable for a “predicate act” violation under Section 56:12-15 of the
TCCWNA. See First Amended Complaint 19 87-98. However, tbat claim fails because the

Furnitare Delivery Regulations do not apply to Lumber Liquidators’ delivery of hardwood
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flooring. And, even if this Court were to decide otherwise, such a conclusion would be
unprecedented, and, therefore, Plaintiffs cannot establish that the Furniture  Delivery
Regulations’ application to construction materials, like hardwood flooring, is “clearly
established.”

The Furniture Delivery Regulations, which were promulgated pursuant to the
CFA, impose requircments on scllers of “household furniture” who receive orders for future
delivery to a consumer. The regulations require that “[a]ny person who is cngaged in the sale of
household furniture for which contracts of sale or sale orders are used for fﬁcrcban.dise ordered
for future delivery™: (1) “[d]eliver all of the ordered merchandise by or on the promised delivery
date”; or (2) “[plrovide written notice to the consumer of the impossibility of meeting the
promised delivery date” and allow him or her to cancel the order and receive a refund or accept
delivery at a specified later time. Sce N.J. Admin. Code 13:45A-5.1(a) (emphasis added).

In addition, the Furniture Delivery Regulations obligate a seller of household
furniture to include certain information in its “contract forms or sales documents.” Specifically,
Section 13:45A-5.2(a) provides that:

The contract forms or sales documents shall show the date of the order and

shall contain the following senfence in ten-point bold face type: The

merchandise you have ordered is promised for delivery fo you on or
hefore (insert date or length of time agreed upon).

See N.J. Admin. Code 13:45A-5.2(a). Subsection (b), in turn, provides that

The blank for the delivery date referred to in (a) above shall be filled in by
the seller at the time the contract of sale is entered into by the parties or
wben the sales documents are issued, either as a specific day of a specific
month or as a length of time agreed upon by the buyer and seller (for
example, “six weeks from date of order”). The date for delivery shall not
be pre-printed in the contract prior to the time the contract of sale is
entered into by the parties or when the sales documents are issued. '

Sece N.J. Admin. Code 13:45A-5.2(b).
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Finally, Section 13:45A-5.3(a) requires a furniture seller to disclose the seller’s
obligation if delivery is delayed. That provision requires sellers to include the following notice
“on the first page of the contract form or sales document™

H the merchandise ordered by you is not delivered hy the promised

delivery date, (insert namc of seller) must offer you the ehoice of (1)

canceling your order with a prompt, full refund of any payments you
have made, or (2) accepting delivery at a specific later date.

See N.J. Admin. Code 13:45A-5.3(a).

Plaintiffs allege that Lumber Liquidators violated Section 13:45A-5.2(a) and (b),
as well as Section 13:45A-5.3(a), by failing to specify a delivery date certain in iis invoices and
by failing to include the required notice concerning delayed delivery. Plaintiffs also assert that
Lumber Liquidators’ invoice language with respect to returns and exchanges violates the
Furniture Delivery Regulations. Plaintiffs, however, are wrong on ali counts. Because Plaintiffs
do not — and cannot — make any showing that the Furniture Delivery Regulations apply to
Lumber Liquidators or that Defendants violated a “clearly established” consumer right or scller
responsibility under the Furniture Delivery Regulations, there is no basis for Plaintiffs’ claim of
a TCCWNA violation by Defendants based upon the Furniture Delivery Regulations. Such
claim, therefore, must be dismissed.

A. The Furnitare Delivery Regulations Do Not Apply to Hardwood Flooring

The first reason why Plaintiffs cannot establish a TCCWNA violation bascd upon
an alleged violation of the Furniture Delivery Regulations by Defendants is perhaps the simplest:
the Furniture Delivery Regulations do not apply to sellers of hardwood flooring, such as
Lumber Liguidators. To arrive at this incscapable conclusion, the Court need look no further

than the plain language and history of the Furniture Delivery Regulations themselves.

12



1. The Plain Language of the Furniture Delivery Regulations Does Not
Include Hardwood Flooring Within the Definition of “Household
Furaiture”
When interpreting a statute or regulation, a court is required to “construe and
apply the statute as enacted” and “should not resort to extrinsic interpretative aids when the

statutory language is clear and unambiguous, and susceptible to only one interpretation.”

Daidone v. Buterick Bulkheading, 191 N.J. 557, 565-66 (2007) (internal citations omitted). The

Court’s analysis always “begins with the plain language of the statute.” Id. at 566 (intcrnal
citation omitted). “It is not the function of this Court to rewrite a plainly-written enactment of
the Legislature or presume that the Legislature infended something other than that expressed by

way of plain language.” DiProspero v. Penn, 183 N.J. 477, 492, 874 A.2d 1039, 1049 (2005)

(internal citation omitted).

By their plain language, the Furniture Delivery Regulations apply only to “[ajny
person who is engaged in the sale of household furniture.” N.J. Admin. Code 13:45A-5.1(a)
(emphasis added); see also N.J. Admin. Code 13:45A-5.3(b) (“The provisions of this subchapter
shaii apply to any person who sells household furniture in or from the State of New Jersey or to
any person located outside of the State of New Jersey who sells househeld furniture into this
State.”). The regulations, in turn, define “household furniture” as follows: “For purposes of this
rule, *household furniture’ includes, but is not limited to, furniture, major electrical appliances,
and such items as carpets and draperies.” N.J. Admin. Code 13:45A-5.1(d). Thus, the Furniture
Delivery Regulations’ own definition of “household furniture” does not mention hardwood
flooring, which is neither *“furniture,” nor “major electrical appliances,” nor a household
furnishing such as “carpets” or “draperies.”

The New Jersey Supreme Court has made clear that, when interpreting a statute or

regulation, “words and phrases shall be read and construed with their context, and shall, unless

13



inconsistent with the manifest intent of the legislature or unless another or different meaning is
expressly indicated, be given their generally accepted meaning, according to the approved usage

of the language.” Soto v, Scaringelli, 189 N.J. 558, 570-71, 917 A.2d 734, 741 (2007) (internal

citation omitted). Here, the “géneraiiy accepted meaning” of the terms used in the Furniture
Delivery Regulations make clear that hardwood flooring is neither “furniture” nor any of the
other household items listed in the regulations.

For example, Merriam-Webster’s Dictionary defincs “furniture” as “chairs, tablcs,
beds, etc., that arc used to make a room ready for use.”” The Cambridge Dictionary defines
“furniturc” as “items such as chairs, tables, and heds that are used in a home or office.”™ The
Collins English Dictionary similarly defines “furniturc” as “the movable, generally functional,
articles that cquip a room, house, etc.”” None of thesc common-sense definitions encompass
hardwood flooring.

Furthermore, with respect to the notion that the deﬁnitidn of “household
furniture” in the Furniture Delivery Regulations constitutes a broad, non-exhaustive list of items
- since the definition “includes, but is not limited to” the listed items - it is a longstanding canon
of construction that “wherc gencral words follow an cnumeration of specific items, the general
words are read as applying only to other iterns akin fo those specifically enumerated.” Harrison

v. PPG Indus., Inc., 446 U.S. 578, 588 (1980) (emphasis added). Thus, in order to be covered by

the Furniturc Delivery Regulations, since it is not explicitly listed within the definition of

“household furniture,” hardwood flooring nevertheless must be shown to be akin to one of the

3 “Pyurniture.” Merriam-Webster.com. Merriam-Webster, n.d. Web, 15 Jan. 2015. hitp//www.merriam-
webster.com/dictionary/furnifure.

4 “Furniture.” Cambridge Dictionaries Online, Cambridge Dictionary, nd. Web. 135 Jan. 2013,
hitp://dictionary.cambridge.org/us/dictionarv/american-english/furniture.

5 “Farniture.” Collins English Dictionary Online, 15 Jan, 2015.
htip:/fwww collinsdictionarv.com/dictionarv/english/furniture,
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specifically enumerated items — that is, “furniture, major electrical appliances, and such items as
carpets and draperies.”

But hardwood flooring is nothing like “furniture,” “major ¢lectrieal appliances,”
“carpets,” or “draperies.” Unlike those items, the hardwood flooring at issue is a construction
material, like lumber or tile, which are affixed to and incorporated info a home and become
part of its structure. Like other “home improvement” materials, the % x 5 ineh hardwood
flooring purchased by the Kaufman Plaintiffs and the 2 x 5 inch hardwood flooring purchased
by the Quiek Plaintiffs was intended to be cut, permanently affixed into place over subflooring,
and ineorporated into the building structure by a licensed professional installer. (Se¢ First
Amended Complaint, Exhibits A, B, C & D). Therefore, hardwood flooring is not “furniture,”
which is moveable personal property, nor is it a household item like “major electrical

LI

appliances,” “carpets,” or “draperies”; rather, it is a “home improvement” material that is
ineorporated into or affixed to the structure of a home.®

Moreover, the Division of Consumer Affairs understands the difference between
home improvement materials that are affixed to a house and household items that are movable in

nature. To that end, eontrast the Home Improvement Contractors Regulations, N.J. Admin. Code

13:45A-17.2,7 whieh apply to, among other items, “wall-to-wall earpeting or attached or inlaid

¢ Indeed, in other contexts, courts have long distinguished between items that are permanently affixed to
residential property and household items, like furniture, that are moveable in nature. See, e.2., Scola v.
Bd. of Ed. of Town of Montclair, 77 N.1L1L. 73, 76 (1908) (noting that “ordinary movable furniture of a
school, which is not fixed to the building™ is not part of the schoolhouse property); see also Glen Pointe
Associates v. Township of Teaneck, 10 N.J. Tax 380, 392.93 (1989) (distinguishing between “movable
personal property,” which is non-taxable personal property, and “fixtures and equipment,” which are
taxed as real property); Johnson Bros. Boat Works v. Conrad, 58 N.I. Super. 324, 343, 156 A2d 175, 180
{Ch. Div. 1959} (noting that “stationary fixfures that are not movable” or “fittings” “would not include
furnitore in a house™),

! To be clear, Defendants do not contend that the Home Improvement Contractor Regulations apply to
Lumber Liquidators. Rather, Defendants refer to those regulations merely as guidance for understanding
the intent of the Division of Consumer Affairs in promuigating the various CFA regulations.
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floor coverings . . . attached to or forming a part of the residential or noncommercial property .
.." with the Furniture Delivery Regulations, which apply to furniture (like a couch) and other
movable furnishings (like draperies, carpets and major electrical appliances).

To state a valid eclaim that a seller of hardwood flooring is covered hy the
Furniture Delivery Regulations, Plaintiffs must do more than simply wave the “consumer fraud”
magic wand and assert that the CFA and TCCWNA are remedial statutes of broad application. If
that were the governing standard, then the boundaries of the Furniture Delivery Regulations —
and all other regulations promulgated under the CFA — would be effectively limitless, Indeed,
the Furmniture Delivery Regulations cannot be read to apply to every item related to a household,
no matter how remotely, such as a ceiling fan (which, by Plaintiffs” reasoning, might be akin to a
“major electrical appliance”) or windows (which Plaintiffs might consider to be akin to
“draperies”} simply because they are installed in a home. Likewise, the Furniture Delivery
Regulations cannot apply to hardwood flooring simply because they may apply to a carpet or
area rug placed on such flooring, |

Thus, by their plain terms alone, the Furniture Delivery Regulations do not
encompass hardwood flooring and, therefore, do not apply to Lumber Liquidators.

2. The Regulatory History Of The Furniture Delivery Regulations Does
Not Evidence An Intent That They Apply To Hardwood Flooring

As discussed above, the unambiguous terms of the Furniture Delivery Regulations
demonstrate that they do not apply to hardwood flooring. However, 1o the extent that this Court
concludes that there is any ambiguity in the language of the regulations, the Court “may turn to
extrinsic evidence, including legislative history, committee reports, and contemporaneous
construction” to aid in its interpretation. See DiProspero, 183 N.J. at 492-93 (citing to Cherry

Hill Manor Assoes. v. Faugno, 182 N.J. 64, 75, 861 A.2d 123 (2004)). As set forth below, the
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regulatory history reveals that the Furniture Delivery Regulations do not apply — and were never
intended to apply - to hardwood flooring.

Nowhere in the regulatory history of the Furniture Delivery Regulations is there
any mention that they apply to sellers of hardwood flooring. Throughout the regulatory history
are repeated references to the terms “furniture vendor,” “furniture seller,” or “furniture store.”
For example, when the regulations were re-adopted in 1993, the Division of Consumer Affairs
described their economic and social impact with the following commentary:

. “Subchapter 5, which deals with the delivery of household furniture und
Sfurnishings to consumers in New Jersey, has been restructured to make
these provisions more easily understandable. Delay or non-delivery of
hoasehold furniture that has been ordered is one of the most frequent
complaints reported to the Division.”

. “The rules in subchapter 5 will continue to provide some degree of
protection to consumers who incur a financial obligation or pay in advance
Jor furniture.”

. “The rules in subehapter 5 may require furniture vendors who are unable
to deliver ordered furniture . . . to hire additional staff and/or drivers in
order to ensure delivery of the ordered merchandise . . .”

. “Many furniture stores are part of large chains employing more than 100
persons and, as a result, they cannot be described as small business . . . No
exemption is possible for small businesses because the consumer is
entitled to the same delivery protection whether purchasing furniture
from a chain or a small business.”

See 27 N.LR. 3566(a) (emphasis added). Similar references were made in the 2005 and 2011 re-
adoption histories, and none of the regulatory history mentions sellers of hardwood flooring or a

desire to include lumberyards or sellers of construction materials, such as windows, shectrock,

roofing, tiles, and cabinets. See 37 N.JLR. 4369(a); see also 43 N.JLR. 1130(a). Rather, the
consistent references to vendors and stores that sell “furniture” reflect a clear intent that the

regulations apply to businesses that sell furniture.
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3. Applying The Furniture Delivery Regulations To Home Construction
Materials — Like Hardwood Flooring — Would Be Unforeseeable,
Unfair And Woauld Violate Lumber Liguidators’ Due Process Rights

Not only would applying the Furniture Delivery Regulations to Lumber
Liquidators ignore the plain and unambiguous meaning of the regulations and the intent of the
New Jersey Legislature, it would also be unforeseeable for businesses like Lumber Liquidators,
who have not received “fair warning” that these regulations apply to their conduet, and would
thereby violate due process. Sce San Filippo v, Bongiovanni, 961 ¥.2d 1125, 1135 (3d Cir.
1992) (explaining that due process requires that statutes and regulations be written so as “to give
fair warning of prohibited conduct”) (internal quotation omitted).

According to the United States Supreme Court, “[a] fundamental principle in our
legal system is that laws which regulate persons or entities must give fair notice of conduct that

is forbidden or required.” F.C.C. v. Fox Television Stations, Inc., 132 8.Ct. 2307, 2320, 183

L.Ed.2d 234 (2012) (concluding tbat the FCC failed to give Fox “fair notice” that “fieeting
expletives and momentary nudity” were “actionably indecent”). “JA]dministrative regulations”
“also must be sufficiently definite to inform those subject to them as to what is required.” See
Matter of Health Care Admin. Bd., 83 N.J. 67, 82, 415 A2d 1147, 1154 (1980). Where a law’s
application 1s “unclear in the context of the particular casé,” it is void-for-vagueness as applied to

the particular defendant. See State v. Cameron, 100 N.J. 586, 594, 498 A.2d 1217, 1221 (1985)

(“A statute that is challenged as applied, however, need not be proven vague in all conceivable
contexts, but must be shown to be unclear in the context of the particular case.”).

The New Jersey Appellate Division, considering a void-for-vagueness challenge
to the Furniture Delivery Regulations, referred {o the phrase “household furniture” as having a
“commonly understood meaning at which no furniture dealer would unreasonably have fo

guess,” and concluded that the regulations, therefore, were not unconstitutionally vague as
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applied to the defendant, Hudson Furniture Company. State v. Hudson Furniture Co., 165 N.J.

Super. 516, 521 (App. Div. 1979) (emphasis added). According to the court, Hudson Furniture
Company - a store that sold chairs and tables, among other items ~ did not have to “guess” as to
whether the regulations applied to it since the store’s merchandise was clearly “household
furniture.” Id.

Here, that is far from true. Lumber Liquidators is nef a “furniture dealer” and
does not sell any “household furniture.” Lumber Liquidators sells hardwood flooring — an item
mentioned nowhere in the Furniture Delivery Regulations themselves or the commentary

L

surrounding their enactment or re-adoption. Thus, it would require an “unreasonablie]” “guess”
for Lumber Liquidators to conclude that its activities fall within the regulations’ purview. 1d.2
Accordingly, interpreting the Fumiture Delivery Regulations to apply to Lumber Liquidators

would violate the principles of “fair notice” that are inherent in due process. See Fox Television

Stations. Inc., 132 S.Ct. at 2320 (setting aside F.C.C. order against Fox where F.C.C.’s standards

were “vague” and failed to give Fox “fair notice” that its conduct would violate the F.C.C.
guidelines); see also New Jersey Freedom Organization v. City of New Brunswick, 7 F.Supp.2d
499, 516 (D.N.J. 1997) (concluding that ordinance that required a permit for evenis for 50 or
more people was void for vagueness where the ordinance lacked guidelines or definitions that
would allow “a person of ordinary intelligence” to “know when he or she was in violation of it”).
The unfairness of applying Plaintiffs’ unique interpretation of the Furniture Delivery Regulations
to Lumber Liquidators is compounded by their desire to apply those regulations retroactively to

all New Jersey customers over the preceding six years.

¥ See also Cox v. Sears Roebuck & Co., 138 N.J. 2, 17, 647 A.2d 454 (1994) (noting that “the parties
subject to the regulations” promulgated under the CFA “are assumed to be familiar with them ...”)
(emphasis added). Conversely, a business that lacks any fair warning that it is subject to a particular
regulation cannot be fairly held to the strict liability standard for regulatory violations under the CFA.
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In sum, the sale of hardwood flooring simply does not fall within the Furniture
Delivery Regulations. To hold otherwise would: (1) ignore the commonsense meaning of the
unambiguous term “household fumiture”; (2) reiﬁvent the words and intent expressed by the
New lJersey regulatory authorities; and (3) create unforeseen and unjust consequences for
businesses like Lumber Liquidators. The Court, therefore, must reject Plaintiffs’ legal
conclusion regarding the applicability of the Furniture Delivery Regulations to the sale of
hardwood flooring by Lumber Liquidators.
B. Plaintiffs Cannot Establisb The Violation Of A “Clearly Established” Legal

Right Of A Consumer Or Responsibility Of A Seller Under The Furniture
Delivery Regulations

Even if this Court were to conclude that the Furniture Delivery Regulations do, in
fact, apply to sellers of hardwood flooring, such a holding would be the first of its kind. The
plain terms of the regulations themselves do not apply to hardwood flooring and, as set forth
below, there is no reported case law in New Jersey that interprets the regulations to apply to a
seller of hardwood flooring. Accordingly, the facts alleged in the First Amended Complaint
cannot establisb that Defendants violated a “clearly established legal right of a consumer or
responsibility of a seller” with respect to the Furniture Delivery Regulations, which is fatal to
Plaintiffs’ claim under the TCCWNA.

At least one federal court applying New Jersey law has observed that the

distinction between a legal right and a “clearly established legal right” lies “in bow apparent the

existence of the right is to the partics.” See MceGarvey v, Penske Auto, Group, Ine., Docket No.
08-5610 (JBS/AMD), 2011 WL 1325210 at *4 (D.N.J. Mar. 31, 2011) (Simandle, J.). A rightis
“clearly established” when it is expressly granted by statute or when a court has interpreted a
statute o include such a right. See, e.g., 1. 1981, ¢. 454, Sponsor’s Statement to Assembly Bill

No. 1660 (discussing examples of provisions in consumer contracts that “clearly violate the
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rights of consumers” under New Jersey law). Further, a right does not become “clearly
established” merely because a court recognizes it post-hoc. See McGarvey, 2011 W1, 1325210
at *4 (“[T]o give the phrase [“clearly established legal right”] any meaning at all requires that the
right in question must have a more establiéhed basis than its mere post hoc recognition of a right
in a district court, which is all that is present here.”).

Moreover, a plaintiff fails to statc a TCCWNA violation where the asserted

consumer right is not clearly defined and protected by State or Federal law. See, e.g.. McGarvey

v. Penske Auto Group, Inc., 486 Fed. Appx. 276, 282 (3d Cir. 2012) (explaining that the New

Jersey legislature did not intend for the TCCWNA to cover a circumstance “where the violation

of the right is unclear™); sec also McGarvey, 2011 WL 1325210 at *4 (“An ambiguous statute no

more clearly establishes a legal right than does a single thread of disputed precedent.”). In
McGarvey, for example, after considering the language and legislative history of the Magnuson-
Moss Warranty Act, the Third Circuit concluded that whether a limited warranty violaied the Act
“is significantly less clear than the violations of long-cstablished common law listed in the
Assembly Statement as well as the violations of law found sufficient to state a NJTCCA claim in

Bosland and United Consumer Financial Services Company.” McGarvey, 486 Fed.Appx. at 282

{emphasis added).

Similarly, here, it is not at all “clear” that the Furniture Delivery Regulations
apply to businesses, like Lumber Liquidators, that sell hardwood flooring. In addition, there is
no rcported case law that applies the Furniture Delivery Regulations to sellers of hardwood
flooring, or anything cven resembling hardwood flooring. By coﬁtrast, the judicial decisions that

discuss the Furniture Delivery Regulations all involved items that are either: (1) commonly
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understood to be “houschold furniture™ (mattresses and chairs), or (2) items that are specifically
listed in the regulations themselves (carpet).’

Further, even if this Court now concludes that the Furniture Delivery Regulations
may apply to hardwood flooring, that determination would be unprecedented, and should not be

applied retroactively to Lumber Liquidators. Along these lines, the Shelton v. Restaurant.com

case, also involving the TCCWNA, is instructive. In Shelton, even after the New Jersey
Supreme Court, in answering certain certified questions of New Jersey law from the Third
Cireuit, conciuded for the first time that the term “property” in TCCWNA refers to both tangible
and intangible forms of property, the U.S. District .Court for the District of New Jersey later held

that any “retroactive application” of this “new rule of law” to the defendant in Shelton would be

“mequitable.” Shelton v, Restaurant.com, Docket No. 10-824 (JAP) (DEA), 2014 WL 3396505,

at **5.6 (D.N.J. July 10, 2014). The Distriet Court thus dismissed the plaintiffs’ TCCWNA
claim against Restaurant.com, which had sold an “intangible” form of property, ie., gift
certificates. ld.

Accordingly, as there is no eclear statutory, regulatory, or judicial authority that
applies the Fumiture Delivery Regulations to sellers of hardwood flooring, such as Lumber
Liquidators, such businesses cannot reasonably be charged with compliance with the regulations.
Likewise, any alleged failure by Lumber Liquidators to conform its delivery invoices to the
Furniture Delivery Regulations cannot amount to a violation of a cénsumer right that is “clearly

established” under New Jersey law. Further, even if this Court now determines that the Furniture

° See, ¢.2., Milgram v. Comfort Direct, Inc., Docket No. A-0360-07T2, 2008 WL 4702810 (App. Div.
Oct, 28, 2008) (involved consumer’s purchase of mattresses); see_also DilNicola v. Watchung Furniture’s

Country Manor, 232 N.J. Super. 69, 71 (App. Div. 1989) (involved consumer’s purchase of a “credenza,
china deck, two captain’s chairs, and four mate’s chairs™); Furst v. Einstein Moomiyv, Inc,, 182 NJ, 1, 14
{2004) (involved the sale of carpet).
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Delivery Regulations may apply to Lumber Liquidators, that determination would be the first of
its kind, and should not be applied retroactively.

C. Plaintiffs Allegations Involve The Omission Of Information From Invoices,
Which Is Not Actionahle Under The TCCWNA

Yet another reason why Plaintiffs cannot establish a TCCWNA violation based
upon an alleged violation of the Furniture Delivery Regulations is because Plaintiffs’ allegations
concern the omission of language from invoices provided by Lumber Liquidators, which are not
actionable under the TCCWNA. The TCCWNA makes it unlawful for a seller to “includef [ any
provision that violates any clearly estahlished legal right of a consumer” in a “consumer
contract.” Here, Plaintiffs do not allege that Lumber Liquidators actually “includefd]” any
unlawful provision in its invoices. Rather, Plaintiffs’ aliegationé demonstrate that the crux of tbe
claim is that Lumber Liquidators emiffed ccrtain required information from its invoices, namely,
a specific dclivery date and the delayed delivery disclosure language embodied in Scction
13:45A-5.3(a) of the Furniture Dclivery Regulations.

According to the courts that have considered the issue, the express terms of the
TCCWNA mandate that an “omission” — unlike an “affirmative misrepresentation” — fails to

state a claim under the TCCWNA. See, ¢.g., Jefferson Loan Co. v. Session, 397 N.J. Super. 520,

540-41 (App. Div. 2008) (stating that thc¢ TCCWNA “by its terms, only prohibits certain
affirmative actions, that is, the offering or signing of a consumer coniract, or giving or displaying
of consumer warranties, notices, or signs, which violate a substantive provision of law . . .
Nothing in the TCCWNA suggests that it applies to the mere failure or omission to scnd a notice
to a consumer, even when the notice is otherwise required by another law.”).

A useful illustration is the New Jersey federal court’s discussion in Watkins v,

DineFquity, Inc., where the court considered whether the omission of beverage prices from a
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restaurant menu gave rise to a claim under the TCCWNA, Afier considering the language,
purposc, and legislative history of the TCCWNA, the Court dismissed plaintiffs’ complaint and
concluded that “mere omissionfs]” do not state a claim under the TCCWNA, “because this
statute governs the statements that are included in, not omitted from, a conswmer contract or
offer to contract.” Watkins v. DineEquity, Inc., Docket No. CIV. 11-7182 IBS/AMD, 2012 WL
3776350 (DNLJ. Aug. 29, 2012) (Simandle, J.), aff’d, Docket No. 13-1359, 2014 WL 5786603
(3d Cir. Nov. 7, 2014).

Here, the First Amended Complaint alleges nothing more than the omission of
certain information from the Lumber Liquidators’ invoices, including a specific delivery date
and a required disclosure concerning the rights of a consumer in the event of a delayed delivery.
There are no allegations in the First Amended Complaint that Lumber Liguidators made any
affirmative misrepresentation that violated the clearly established legal right of a consumer. Nor
docs the First Amended Complaint allege that any of the Plaintiffs were promised a delivery date
that was not met. Thus, to the extent the Furniture Delivery Regulations apply to Lumber
Liquidators, which, as dcmonstrated above, they do not, Lumber Liquidators® asserted omission
of certain statutory language is not an actionable offense under the TCCWNA, even if the

Furniture Dclivery Regulations mandate the inclusion of that language. See Jefferson Loan Co.,

397 N.J. Super. at 540-41 (*Nothing in the TCCWNA suggests that it applies to the mere failure
or omission to send a notice to a consumer, even when the notice is otherwise required by
another law.”) (emphasis added). Accordingly, again, this requires that Plaintiffs’ claim of a

TCCWNA violation predicated on a violation of the Furniture Delivery Regulations be dismissed

24



II. PLAINTIFES FAIL TO STATE A CLAIM THAT DEFENDANTS VIOLATED
THE CFA, AND THEREFORE, PLAINTIFFS CANNOT ESTABLISH A
PREDICATE ACT VIOLATION OF SECTION 56:12-15 OF THE TCCWNA

Plaintiffs next claim that the Lumber Liquidators invoice language violates the
CFA, which, in turn, provides a separate basis for a “predicate act” violation under Section
56:12-15 of the TCCWNA. See First Amended Complaint §§ 82-86. Once again, Plaintiffs are
simply wrong.

The basis for Defendants® so-called “violation” of the CFA is the following
language which appears in a paragraph in the invoices titled “Warranty,” which provides as
follows:

Except 1o the extent specifically prohibited by law, Lumber Liguidators

shall not be responsible or liable for, and purchaser waives any claim for,

any indireet, incidental or consequential damages arising from or relating

to Lumber Liquidators® sale of any products. Under no circumstances

shall any liability of Lumber Liguidators arising out of or relating to the

transaction set forth in this invoice exceed the total cost of the products

included in this invoice and paid for by the purchaser.
See, e.¢., Exhibiis A & B to First Amended Complaint, “Warranty.” As set forth in further detail
herein, however, neither of these sentences — which are nothing more than simple limitation of

remedy provisions - violate the CFA.

A. The Purchaser’s Waiver Of “Indirect, Incidental Or Consequential
Damages” Does Not Violate The CFA

The first sentence of the above-quoted invoice language — providing that the
purchaser waives any claim for any “indirect, incidental or consequential damages™ arising from
Lumber Liquidators’ sale of any products — is a commonplace limitation of remedies clause that
is plainly permissible under New Jersey’s version of the Uniform Commercial Code (the
“UCC™). See NJS.A. 12A:2-719 (Under the UCC as adopted in New Jersey, “[c]onsequential

damages may be limited or excluded unless the limitation or exclusion is unconscionable.”); see
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also Robert Wood Johnson Univ. Hosp, at Hamilton, Inc. v. SMX Capital, Inc., No. 12—CV~70.49

JAP, 2013 WL 4510005, at *6 (D.N.J. Aug. 26, 2013), appeal dismissed {(Jan. 6, 2014)
(enforcing limitation of liability clause whicb barred reeovery of consequential damages); Am.

Leistritz Extruder Corp. v. Polymer Concentrates, Inc., 363 F. App'x 963, 966 (34 Cir. 2010)

(enforcing contractual limitation on recovery of eonsequential damages and holding that “[iJn
New Jersey, contractual limitations on eonsequential damages are permitted unless
uneonscionable.”) (citing N.J.S.A. 12A:2-719(3)). Tbus, the above-quoted provision in the
Lumber Liquidators invoice validly seeks to limit the buyer’s remedies, to the fullest extent
permissible by New Jersey law.

Plaintiffs do not appear to even ehallenge, as violative of the CFA, the portion of
the invoiee language in which the purehaser waives the right to “any indirect, incidental or
consequential damages™ arising from the sale of the Lumber Liquidators product. This is hardly
surprising, given that a CFA challenge to a virtually identieal contract provision was raised

before the federal distriet court in Sauro v, LA, Fitness Int’] ~ and roundly rejected. The

plaintiff in Sauro argued that a contract provision purporting to bar plaintiff from recovering
“speeial, incidental or consequential damages” preeluded the plaintiff’s ability to recover
statutory treble damages under the CFA and therefore was violative of the CFA. Saurg v. LA
Fitness Int'l, LLC, No. CIV. 12-3682 JBS/AMD, 2013 WL 978807, at *5 (D.N.J. Feb. 13, 2013).

The Saurg court, however, held that it was “plainly true” that the statutory, treble
damages provided under the CFA were not barred by the language in the contract at issue, which
excluded only “special, incidental or consequential damages.” The Court discussed the plain

Ty oAt

meanings of the phrases “speeial damages,” “ineidental damages,” and “consequential damages,”
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before concluding that a provision excluding the recovery of any such damages plainly did not
bar a potential plaintiff’s recovery of either statutory damages or mandatory treble damages:

Just as the Agreement does not bar statutory damages, a multiplier of

actual damages, mandated by statute, fits none of categories listed in the

damages provision and thus is not barred. This damages limitation 1s thus

not an unlawful practice w_lder the CFA.

Id. at *6.

So, too, here the plain language of the Lumber Liguidators invoices, which
excludes a buyer’s potential reeovery of “indirect, incidental or consequential damages” has no
cffect on Plaintiffs’ ability to recover either: (1) the mandatory treble damages that a plaintiff
would be awarded as a prevailing party under the CFA, or (2) a plaintiff’s reasonable attorneys’
fees, filing fees and reasonable costs of suit under the CFA. Thus, the limitation in the Lumber
Liquidators invoice on the purchasér recovering any “indirect, incidental or consequential
damages” is not violative of the CFA, and thus provides no basis for a “predicate act” violation

of Scection 56:12-15 of the TCCWNA.

B. The Language Limiting A Purchaser’s Remedy Teo The Amount Of The
Inveice Pricc Does Not Violate The CFA

Plaintiffs focus their attack on the portion of the Lumber Liquidators invoice
language providing that “{ulnder no circumstances shall any liability of Lumber Liquidators
arising out of or rclating to the transaction set forth in this invoice exceed the total cost of the
products included in this invoice and paid for by the purchaser.” Plaintiffs claim that this
provision “attempts to limit the amount of damages a consumer could obtain under the CFA and
is contrary to thc damages mandated upon a violation of the CFA.” Sec First Amended
Complaint % 83-84.

Just as is the case with the consumer’s waiver of “indircct, incidental or

consequential damages,” the language in which Lumber Liguidators seeks to limits its liability
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for the sales transaction to no more than the total invoice price paid by the customer is nothing
more than a garden-varicty limitation of remedy provision, which is plainly allowablc under the
New Jersey UCC, NJ.S.A. 12A:1-101 ef seq. Indeed, the sentence immediatcly preeeding the
waiver of “indirect, incidental or consequential damages” provides that Lumber Liquidators may,
in its discretion, fully and eompietely resolve any claim based upon a manufaeturer’s defect by
providing the purchaser with replacement product (for the Kaufman Plaintiffs) and store credit
(for the Quick Plaintiffs). And, the final sentenee of the paragraph states that, in any event,
Lumber Liquidators’ liability “arising out of the transaction set forth in this invoice” (j.¢., the
sale of goods to the eustomer) ean under no eircumstances exeeed the total cost of the products
included in the invoice and paid for by the purchaser — that is, the eustomer is entitled to, at most
a refund of the purehase priee.

Plaintiffs claim that the Defendants’ desire to limit the purehaser’s remedy to a
refund somehow violates the CFA. But, in faet, such language limiting a consumer’s remedy to
no more than the purchase price is yet another classic limitation of remedy provision, the type of
which has long been held valid pursuant to the New Jerscy UCC. See N.JL.S.A. 12A:2-719(1)(a)
(expressly providing that parties” agreement © . . . may limit or alter the measure of damages
recoverable under this Chapter, as hy limiting the huyer’s remedies to return of the goods and

repayment of the price or to repair and replaeement of non-eonfirming goods or parts.”)

(emphasis added); see also Palmucci v, Brunswick Corp., 311 N.J. Super. 607, 611, 710 A.2d
10435, 1047 {(App. Div. 1998) (ﬁnding limitation of remedy language contained within warranty
to be valid and enforceable, where seller’s obligation was limited to “repairing a defective part,
or at our option, refunding the purchase price or replacing such part or parts as shall be

necessary to remedy any malfunction resulting from defeets . . .”) (emphasis added).
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The plaintiff/buyer in Palmucci wished to revoke his acceptance of the goods in
question due to a defect in the produet, but the Court said such option, under Section 2-608 of the
U.C.C., was simply not available fo the plaintiff in light of the seller’s valid limitation of remedy
under Section 2-719 of the U.C.C.:

Here, defendants took advantage of N.J.S.A. 12A:2-719 and provided for

remedies in addition to or in substitution for those provided in the U.C.C. “by

limiting the buyer's remedies to ... repair and replacement of non-conforming
goods or parts....” Ibid. Since the warranty . . . states “our obligation ... shall be

limited” to repairing, refunding, or replacing, at the seller's option, the provision
meets the requirements embodied in N.J.S.A. 12A:2-719[]...

Palmucci, 311 N.J. Super. at 613, 710 A.2d at 1048.

This is precisely what the Lumber Liquidators invoice language provides as well
- that 1s, Lumber Liquidators may, in its diseretion, replace the product, or provide the customer
with a refund. Thus, the final sentence of the paragraph in question, providing that “[u]nder no
cireumstances shall any liability of Lumber Liquidators arising out of or relating to the
transaction set forth in this invoice exeeed the total cost of the produets included in this invoice
and paid for by the purchaser,” does nothing more than provide that Lumber Liquidators’
obligation to the customer is limited to a refund — and no more — in the event that Lumber
Liquidators elects not to replace the product.

Indeed, it would be a truly groundbreaking result if an entirely valid and
permissible limitation of remedy provision, allowable I'under New Jersey law, could be used as
the basis for a CFA violation and, thus, a TCCWNA violation. Such a result would be all the
more anomalous, given that the TCCWNA itself makes clear that its “rights, remedies and
prohibitions™ cannot be construed to deny, abrogate or impair any other common law or statutory
rights or remedies afforded under state or federal law. N.JLS.A. § 56:12-18. Thus, because

Lumber Liquidators, as a seller of goods, has the right to validly limit the remedies of its
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purchasers under the U.C.C. and under common law, Plaintiffs cannot use TCCWNA as a cudgel

with whicb to deny, abrograte or impair such right. To the extent Plamntiffs suggest otherwise,

such argument must be rejected.

III.. DEFENDANTS’ INVOICES DO NOT CONTAIN ANY PROVISIONS
REQUIRING A CONSUMER TO WAIVE HIS OR HER RIGHTS UNDER THE

TCCWNA, AND THUS DO NOT VIOLATE SECTION 56:12-16 OF THE
TCCWNA

Plaintiffs also assert that the Lumber Liquidators invoice language, by seeking to
limit Lumber Liquidators® liability to no more than the total eost of the produets purchased by
the consumer, requires Plaintiffs to waive their rights to seek statutory relief available under the
TCCWNA, and therefore directly violates Seection 56:12-16 of the TCCWNA. Sece First
Amended Complaint §§ 75-77. Here, too, Plaintiffs are incorreet.

As an initial matter, and as already discussed in Seetion II of the Argument,
supra, the provision in Lumber Liguidators™ mvoices in which the buyer waives the right to
recover “indirect, ineidental or consequential damages™ arising from or relating to Lumber
Liquidators® sale of produets does not bar a putative plaintiff’s ability to recover relief available
pursuant to statute. See Sauro, 2013 WL 978807, at *5-*6. Thus, the Court may reject
Plaintiffs’ proposition that the “indirect, incidental or consequential damages” waiver in the
Lumber Liquidators’ invoices in any way requires the waiver of a consumer’s right to the
statutory relief available under the TCCWNA. This argument, therefore, provides no basis for a
dircet violation of the TCCWNA, N.J.S.A. § 56:12-16, by Defendants.

Similarly, and as also analyzed, supra, the final sentence of the Lumber
Liquidators invoice language in question — which limits Lumber Liquidators® liability to no more
than “the fota.i cost of the produets included in this invoiee and paid for by the purchaser” —is a

simple limitation of remedy provision that is valid and enforceable under the New Jersey UCC.
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Like the limitation of remedy provision that was approved of by the Appellate Division in
Palmucci, the Lumber Liquidators provision meets the requirements of N.JLS.A. 12A:2-719.
Lumher Liguidators is entitled to take advantage of the rights afforded to it under the UCC, and
cannot be penalized by being subjected to a manufactured violation of the TCCWNA, in which it
is charged with somehow causing Plaintiffs to “waive” rights under TCCWNA. As noted above,

[tlhe rights, remedies and prohibitions accorded by [TCCWNA] are

hereby declared to be in addition to and cumulative of any other right,

remedy or prohibition accorded by common law, Federal law or statutes of

this State, and nothing contained herein shall be construed to deny,

abrogate or impair any such common law or statutory right, remedy or

prohibition.
N.LS.A. § 56:12-18 (emphasis added).

Having already established that the language which Plaintiffs find objectionable is
nothing more than a gardemvarictf limitatioﬁ of remedy provision that is enforceable under the
New Jersey UCC, the Court’s analysis of whether the provision requires a plamtiff to “waive”
rights under the TCCWNA need go no further. Because Lumber Liquidators, as a seller of
goods, has the right to validly atterpt to limit the remedies of its purchasers pursuant to the
UCC, the TCCWNA may not be used to deny, abrograte or impair such rights. If Plaintiffs’
theory werc credited, then sellers’ long-held rights under the UCC to limit the remedies of
purchasers would be eviscerated, and literally any limitation of remedy provision in a contract
subject to the UCC would become actionable under the TCCWNA. Such a perversion of the

TCCWNA’s purpose and objections should be flatly rejected.

IV.  DEFENDANTS’ INVOICES DO NOT OTHERWISE VIOLATE SECTION 56:12-
16 OF THE TCCWNA

Plaintiffs also allege that the “[e}xcept as specifically prohibited by law”
preamble to the “limitation of remcdy” language contained in the Lumber Liquidators invoice

violates the TCCWNA’s prohibition in Section 56:12-16 against contracts that statc that any of
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their provisions “may be void, unenforceable or inapplicable in some jurisdictions without
speciffin g which provisions are or arc not void, unenforceable or inapplicable within the state of
New Jersey.” (First Amended Complaint 4 79). However, that claim, like all of the others, is
meritless.

The Lumber Liquidators invoice does not, in fact, state “that any of its provisions
is or may be void, unenforceable or inapplicable in some jurisdictions.” To be clear, the clause
in question states as follows:

Except to the extent specifically prohibited by law, Lumber

Liquidators shall not be responsible or liable for, and purchaser

waives any claim for, any indirect, incidental or conscquential

damages arising from or relating to Lumber Liguidators® sale of

any products, '

That clause does not state that it is unenforceable or void in any other jurisdiction, while failing
to indicate whether it is inapplicable in New Jersey. All the clause does is limit Lumber
Ligmdators’ damages to the extent permitted by law. The language used by Lumber Liquidators
is simply not that which is prohibited by the TCCWNA. What the TCCWNA prohibits is stating
that one of the contract’s terms is unenforceable in certain jurisdictions, but then failing to
explain whether or not tbe provision is enforceable in New Jersey, Here, the provision makes no
mention of its enforceability (or lack thercof) in any specific states or jurisdictions. Instcad, it
asserts a limitation of remedy to the fullest extent permitted by law.,

Further, the Lumber Liquidators invoice language does not violate Section 56:12-
16 of the TCCWNA, because, as discussed above, supra, thc provision at issue is a valid
limitation of remedy that is enforceable undcr the New Jersey UCC. The very purpose of the

TCCWNA is to prevent a consumer from being misled by an iflegal term in a contract, such that

the consumer would fail to enforce his or her rights. See Statement to Assembly, Bill No. 1660,
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May 1, 1980 (remarking that “the very inclusion in a contract” of provisions which are “legally
invalid or enforceable,” “deceives a consumer into thinking that they arc enforceable and for this

reason the consumer often fails to enforce his rights™); see also Kent Motor Cars, Inc. v.

Reynolds & Revnolds Co., 207 N.J. 428, 457 (2011) (“The purpose of the TCCWNA is to

prevent deceptive practices in consumer contracts by prohibiting the use of illcgal terms or
warranties in consumer contracts.”). By contrast, where, as here, the relevant provision of the
contract is not actually illegal or unenforceable in New Jersey, but is fully permitted by New
Jerscy law, there is simply no consumer deception whatsoever and, accordingly, no violation of
the TCCWNA.

V. THE CLAIM ALLEGED AGAINST ROBERT M. LYNCH MUST BE
DISMISSED IN I'T'S ENTIRETY

Finally, the First Amended Complaint alleges violations of the TCCWNA against
Robert M. Lynch, the President and Chief Executive Officer of Lumber Liquidators. That claim
must be dismissed in its entirety, insofar as the First Amended Complaint does not contain
sufficient factual allegations to support a claim for individual liability against Mr. Lynch; indeed,
the First Amended Complaint fails to allege any valid basis to hold Mr. Lynch individually

liable. See Camden County Energy Recovery Associates. L.P,, 320 N.J. Super. at 64.

In 2011, the New Jerscy Sﬁpmmc Court considered individual lability for the

violation of certain regulations promulgated pursuant to the CFA. Sec Allen v. V and A Bros.,

Inc., 208 N.J. 114 (2011). In that case, the New Jersey Supreme Court recognized a distinction
between personal liability based on a technical regulatory violation and personal liability based
on an individual’s affirmative acts or knowing omissions. Id. at 131-33. The Court explained

that, in the former circumstance, whether there could be individual liability “ultimately must rest
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on the language of the particular regulation in issue and the nature of the actions undertaken by
the individual defendant.” 1d. at 133.

According to the Allen Court, where the “regulatory violation” is “one[] over

which an employee . . . [has] no input and thercfore no control,” there is no individual liability
over the defendant. 1d. In short, an individual cannot be “liable merely because of the act of the
corporate entity,” without some evidence that the individual engaged in conduct prohibited by
the relevant statute or regulation. Id. at 132; see also Williams v. Wilson, Docket No. A-5735-
12T3, 2014 WL 2533820 at *3 (App. Div. June 6, 2014) (dismissing piaintiff’s-CFA and
TCCWNA claims where plaintiff failed to establish that “any of the defendants committed
unlawful conduct under the CFA” and otherwise “provide[d] no other credible grounds on which
to impose liability on the individual defendants”). In other words, the New Jersey Supreme
Court predicates individual liability on the individual having committed either an “affirmative
act” or a “knowing omission.”

Moreover, where a plaintiff fails to allege facts that demonstrate that the named
corporate officer actually “engaged in sctting the policies™ that led to the alleged violation, there

can be no individual liability under the CFA for that officer. See. e.g., Okolita v. BBK Groupn.,

Inc., Docket No. A-4672-12T4, 2014 WL 4997381 at *4 (App. Div. Oct. 8, 2014) (affirming
grant of summary judgment where plaintiff failed to “allege” or “producef] any facts that
demonstrate that [individual defendant] was engaged in setting the policies of BBK or adopting a
course of conduct for the corporation that violated any of the regulations™).

Here, the First Arhcnded Complaint fails to state a claim against Mr. Lynch under
the TCCWNA as the pleading lacks aﬁy factual allegations that demonstrate that Mr. Lynch had

any input into the form of the Lumber Liquidators’ invoices or the delivery of merchandise to
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customers in New Jersey, which conduct is what Plaintiffs assert gives rise to Defendants’
purported violations of the Furniture Delivery Regulations and the TCCWNA. The First
Amended Complaint is devoid of any allegations that Mr, Lynch engaged in either an
“affirmative act” (¢.g., adopted the language that Lumber Liquidators uses in its invoices) or a
“knowing omission” (¢.g. knowingly omitted language from the delivery invoices). The First
Amended Complaint contains nothing more than a litany of generie, conclusory allegations to the
effect that Mr, Lynch “sets the policies and practices of Lumber Liquidators” and that he “sets
the policies and practices of Lumber Liquidators regarding the use of form invoices presented to
its customers when its merchandise is sold for future delivery to consumers in New Jersey.” See
First Amended Complaint at §§ 11-13.

Such allegations, which Plaintiffs do not even attempt to bolster with any factual
support, fall well short of meeting the good-faith pleading standard requiring Plaintiffs to set
forth any specific facts setting forth any “affirmative acts” or “knowing omissions” by Mr,
Lynch. See Scheidt, 424 N.J. Super at 193 (stating that “the essential facts supporting plaintiff’s
cause of action must be presented in order for the claim to survive; conclusory allegations are
insufficient in that regard™) (emphasis added). Accordingly, like Plaintiffs’ claim against

Lumber Liquidators, Plaintiffs’ claim against Mr. Lynch must be dismissed as a matter of law.
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CONCLUSION

For the foregoing reasons, this Court must dismiss Plaintiffs’ TCCWNA claims

against Lumber Liquidators and Robert M. Lynch in their entirety.

Respectfully submitted,

RIKER DANZIG SCHERER HYLAND
& PERRETTI LLP

Attorneys for Lumber Liquidators, Inc. and
Robert M. Lynch

By: %W

Bfian E. O’Donnetl, Esq.

Date: January 26, 2015
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Kanter ex rel. Estate of Schwariz v, Equitable Life Assur...., Not Reported in..,

2071 WAL 1325143

2011 WL 1325143
Only the Westlaw eitation is currently available.
1Inited States District Court,
D. New Jersey.

Stephanie KANTER, on behalf of the HSTATE
OF Roberta J. SCHWARTZ, Plaintiff,
v,
The EQUITABLE LIFE ASSURANCE SOCIETY
OF the UNITED STATES, et ul., Defendunts,

Civil Action No. 07-41361 {JBS/
EMW) | Marchal, 201L

Attorneys and Law Firms

Steven K. Mignogna, Fsq., Kenneth J. Lackey, Esg., Archer
& Greiner, PC, Haddonfield, N}, for Plaintiff Stephanie
Kanter on behaif of the Estate of Roberta J. Schwartz.

Patrick Matusky, Esg. Catherine Sakach, Esq., Duane
Morrris LLP, Cherry Hill, NJ, for Defendants AXA Equitable
Life Insurance Company and AXA Financial, Inc,

OPINION
SIMANDILE, District Judge.

*1 This matter is before the Court on the motion [Docket
Item 37} by Defendants AXA Equitable Life Insurance
Company (formerly known as the Equitable Life Assurance
Soclety of the United States) ("AXA"} and AXA Financial
Inc. to dismiss Plaintiff Stephanie Kanter's Second Amended
Complaint {Docket Item 351 For the reasons explained
below, the Court will grant the motion to dismiss without
prejudice,

1. BACKGROUND
The facts set forth here are those alleged in the
Second Amended Complaint or cortained in undisputedly

authentic underlying documents. ! Plaintiff Stephanie Kanter,
a resident of Florida, is one of the two beneficiaries of the
Estate of Roberta Schwartz, her mother. Roberta Schwartz
was intentionally killed by her husband, Stephen Schwartz
on March 24, 1896, (Second Am. Compl § 14) M.
Schwartz was a dentist who enrolled in AXA's retirement
plan for American Dental Assoclation group members {"the

Annuity”) under which Stephen Schwartz made annual
payments to AXA in exchange for a guaranteed monthiy
paymeni, to commence on his retirement date of September
1, 2006, {4 § 11)The Annuity contract also provides
the right to receive an accrued cash value, upon death,
disebility, withdrawal, or termination by Stephen Schwartz,
(7. § 12.)The accrued cash value consists of contributions
plus accrued interest minus the sum of withdrawals and
applicable fees. {/d) Stephen asd Roberta Schwartz were
married on August 18, 1985. (i ¥ 13.)Almost eleven
years later, Stephen Schwartz intentionally killed Roberta
Schwartz. {/d. § 14.YThe annuity was in Stephen Schwartz's
name only.

AXA, asubsidiary of Defendant AXA Financial, is a financial
services corporation incorporated in the state of New York
with its principal place of business focated at 1290 Avenue
of the Americas, New York, NY. {Second Am. Compl. §%
5, 6-9.) In addition to its headquarters in New York, AXA
maintains an office in Secaucus, New Jersey, {{d ¢ 10.)0n
February 10, 1997, AXA received notice at its Secaucus,
New Jersey, office that, pursuant to 2 New Jersey court
order, Stephen Schwartz was temporarily restrained from
withdrawing funds from his accounts. (Second Am. Compl.
Y 15 and Ex. B.} Under cover of letter dated February 10,
1897, the Estate sent to AXA an Order to Show Cause dated
February 4, 1987, that prohibited Stephen Schwartz and his
agents or servanis "from in any way liquidating, dissipating,
transferring, encumbering or in any other way diminishing
all assets in which he asserts or has any interest for any
reason whatsoever without prior Order of the Court.”(Id. §
16.)The February 0, 1997 letter enclosed the Order to Show
Cause, which included reference to a claim against Stephen
Schwartz under N.J. Stat. Ann. § 3B:7-1 et seq., and the
letter “specifically requestied] that {AXA] put a freeze on ail
accounts in Dr. Schwartz's name, alone or with others.” (#d)

*2 Stephen Schwartz pleaded puilty to aggravated

manslaughter on July 23, 1999. (/d. § 17.)The Estate then sent
a second Order to Show Cause to AXA's Secaucus office,
dated july 23, 1999, that similarly indicated that the Estate
had brought Slayer Act ciaims against Stephen Schwartz and
that restrained him from in any way diminishing any assets
in which he had an interest, without prior Order of the Court,
(fd. § 18.)At least one of these notices was reviewed by an
AXA emplovee, {#d. §19.)

The restraints imposed by the foregoing Orders of February
4, 1997, and July 23, 1899, were dissolved In an order
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on October 29, 1999, (Oct. 29, 1999 Order, Defs.,' Mot,
Dismiss Ex. I).} Neither durlng nor after the pendency of the
restraints did AXA pay the funds Inie court, seek to intervene
In the pending litigation, or otherwise maintain the funds.
{Second Am. Comgpl. § 20.) Approximately two months after
the restraints were dissolved, on December 20, 1999, AXA
aliowed Stephen Schwartz to withdraw $93,750 from the
Annuity.{/d €21.)

On September 14, 2001, the Estate’s Slayer Act claims against
Steplien Schwartz were decided. Judgment in the case of
Wasserman v. Schwartz, 836 AZd 828 (N.J.Super. Law
Div.2001) was entered in favor of the Estate of Roberta
Schwartz (“Estate”) under the Slayer Act, N.J. Stat. Amn,
§§ 3B:7-1.1 to 3B:7-7. {Secend Am, Compi § 22.) The
Wasserman court found Roberta Schwartz's Estate entitled to
a distributive share of the marital estate, including the assets
in Stephen Schwartz's retirement and pension plans, such as
the Annuity held with AXA, even though those assets were
ti_tled in Stephen Schwartz's name alone. {/d) The court also
found the Estate entitled to an award equal to the amount
of taxes that were incurred en the portien of the distribution
that came from the pension or retirement accounts of Stephen
Schwartz. £1d) The coust held that one half of the marigal
estate was $464,898 and the amount of the tax was $216,440
for a total award to the Estate of $681,338. {/d) The Estate
ultimately only collected approximately $396,000. {Id § 23)

After the Wasserman judgment, the Estate attempted to
collect pursuant to the judgment by serving AXA (which
was 1ot a party to the Wasserman action) with multiple writs
of execution, {Second Am. Compl. § 27)) In response, on
Qctober 24, 2002, AXA entered into a Consent Order with
the Estate. {{d) This Consent Order contained an agreement
by AXA to pay to the Estate certain assets held by AXA in
the name of Stephen Schwartz if the Wasserman judgment
were {0 be affirmed on appeal, which was pending at the time.
(Qct. 24, 2002 Consent Order, Defs.” Mot. Dismiss Ex. E€3 )
The judgment was not affirmed on appeal, however, but was
instead voluntarily settled between the Estate and Stephen

Schwartz's estate on March 14, 20063 2 {Second Am. Comapl.
€ 27.} In the settlement agreement, Stephen Schwartz's estate
agreed to “take ali necessary steps to transfer all of the assets
previously held by Stephen Schwartz” to the Estate, {Order
Enforcing Settlement, March 14, 2003, attached to Defs.’
Mot Dismiss Ex. F.}

*3 AXA thereafter paid to the Estate funds titled to Stephen
Schwartz in an amount not more than $396.000, though the

Second Amended Complaint does not specify precisely how
much. {Id. § 23)The Second Amended Complaint is also
silent on the mechanism under which AXA paid the Estate:
whether it was pursuant to the October 24, 2002 consent order
or whether it was at the direction: of Jodie Chance, Executrix
of the estate of Stephen Schwartz, acting pursuant to the
settlement of March 14, 2003. (See Defs.” Mot, Dismiss Ex.
F} Regardless, AXA did not repay to the Estate the $93,750
that Mr. Schwartz withdrew on December 20, 1999, (fd. §
24.JAXA also did not surrender to the Estate approximately
$68,00C heid in an account titled in the name of Stephen
Schwartz that it claims to have only recently discovered
during the pendency of this actior. {/d 1§ 24-25.)

Plaintiff Stephanie Kanter and Stacey Roesen, the two
beneficiaries of the Estate, entered into an agreement dated
February 13, 2007, snder which the Estate's remairing
claims, if any, were assigned to them. {ld § 28.)The
agreement provided that, as between Plaintiff Kanter and
Rosen, whichever beneficiary filed a proceeding of any kisnd
to pursue any such claim of the Hstate would have the
exclusive rights, title and interest to that claim and any and
ail recovery thereon, but that party would also be exchusively
responsibie for all fees and costs incurred in pursuing that
claim. {{d} Plantiff Stephanie Kanter brings this action
pursuant to the assignment, under the agreement, of the
Estate’s interests in the Armuity.

On August 1, 2007, Plaintiff brought this action against AXA
in the Superlor Coust of New Jersey. AX A removed the action
to this Court on September 11, 2007, invoking this Coust's
diversity jurisdiction. In October of 2007, Defendants moved
to dismiss the Complaint as untimely iDocket fiem 7], which
the Court granted in an Opinlon and Order or April 30,
2008.iDocket items 13 & 14.} The Third Circuit Court of
Appeals subsequently vacated that Order on March 4, 2010
ang remanded the action to this Coust. [Docket Item 19.] The
Third Circuit held that the six-year statute of limitations had
not run as of the date this action was filed {August 1, 2007}
because Plaintiff's injury ¢id not accrue ungll the New Jersey
Superior Court's September 14, 2001 Wasserman decision
had been issued. Kanter v. Bquitable Life Assurance Scclety
of the United States, 363 ¥. App'x 862, 867 {3d Cir. Feb. 5,
2010). Specifically, the Third Circuit decided that

the cause of action became complete
{and thus the statute of limitations
began to rany when plaintiff obtained
an enforceable legal interest in the
annuity by virtue of the Wussermarn
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réling .. the Estate had no legal
interest in the amnuify until the
Septemnber 14, 2001, decision.

Kanter, 363 F, App'x at 867 n. 1. On }une 30, 2010, Plaintff
filed her Second Amended Complaint. The Defendants
thereafter moved to dismiss the Second Amended Complaint
for faHure to state a claim upon which relief car be granted.
|Docket Iters 37.]

*§ Plaintiff seeks recovery on four counts. Count One
alleges negligence. {Second Am. Comgpl. §§ 30-34.} Count
Two alieges violation of the Slayer Act, N.J. Stat. Ann,
88 3B8:7-1 to 3B:7-7, which provides a cause of action to
the estate of a decedent to recover property that the killer
acguired as a result of killing the decedent. The version of
the Act in effect in 1899, when Stephen Schwartz made the

withdrawal, 3 provided, in pait.

Any insurance company, bank, or other obligor making
payment aceording to the terms of its policy or obligation is
not liable by reason of this chapter unless prior to payment
it has received at its home office or principal address
written notice of a ¢laim under this chapter,
P.L.1981, ¢ 405 {C, 3B:7-T); N.J. Stat. Ann, § 3B:7-7
{1989).
Count Three alleges a Consumer Fraud Act violation,
pursuant to N .J. Stat. Apn. § 56:8-2. (Second Am, Compl.
€% 53-55) In Count Four of the Amended Coniplaint,
PlaintHf asserts that AXA breached its fiduciary duties in the
performance and enforcement of the Annuity contract when
it allowed Stephen Schwartz to withdraw $83,750 and when
it lost track of and failed to disclose the remaining $68,000
account. (Id. §9 57-58.)

I1. DISCUSSION

A. Standard of Review

In deciding the Defendants’ motion to dismiss pursuant
to FedR.Civ.P. 12()(6)., the Court must look o the
face of the Second Amended Complaint—and undisputedly
authentic underlying documents—and decide, taking ali of
the allegations of fact as true and construing them in a
light most favorabie to the Plaintiff, whether her allegations
state any legal claim, and "determine whether, under any
reasonable reading of the complaint, the plaintiff is entitled
to refief.” Phillips v. County of Allegheny, 515 F.3d 224, 23}
{3¢ Cir.2008; {citing Pinker v. Roche Holdings Led., 202 F.3d

361, 374 n. 7 {3d Cir.2002)}); see Markowitz v. Northeast
Land Cg., 906 F.2d 100, 103 (3d Cir.1990}. For Plaintiff to
proceed with her claims, the Second Amended Complaint
must coatain “sufficient factual matter, accepted as true, to
"state a claim to relief that is plausible op its face.” * Asheroft
v. Igbal, 129 8.C1. 1937, 1949 (2009} (quoting Bell Ad. Corp.
v. Twombly, 550 U.5. 544, 570 {2007} Fowler v. UPMC
Shadyside, 578 F.3d 203, 210 {3d Cir.2009}. In accord with
Fed R.Civ.P. 8(a)(2}. a pleading that states a claim for relief
need only contain "2 short and plain staternent of the claim
showing that the pleader is entitled to relief.” Thus, a plaintiff
is obligated to “provide the “grounds’ of his ‘entitie[ment] to
relief,” © which requires more than “labels and conclusions,”
but he is not required to lay out “detailed faciual allegations.”
Twombly, 850 U.S. at 555 (quoting Papasan v. Allain, 478
U.S. 265, 286 {1986)). Therefore, a complaint must contaip
facially plausible claims, that s, a plaintff must "plead
factual content that allows the court {o draw the reasonable
inference that the defendant is liable for the misconduct
atleged.” Twombly, 550 U.S. at 558.

*3 Following the Supreme Court precedent in fgbal, the
Thiré Circuit Court of Appeals in Fowler instructs district
courts to conduct a two-part analysis when presented with
4 raotion to dismiss for failure to state a claim upon which
retief may be granted. Fowler, 578 F.3d at 216-11 (citations
omitted). The analysis should be conducted as foliows:

(1) the Court should separate the
factual and legal elements of a claim,
and the Court must accept all of
the complaint's well-pleaded facts as
true, but may disregard any legal
conclusions; and (2) the Court must
therr determine whether the facts
alleged in the complaint are sufficient
to show that the plaintiff has a
plausible claim for relief, so the
complaint must contain allegations
beyond plaintiff's entitlernent to relief.
A plaintiff shows entitiement by using
the facts in his complaint.

Id.

The Coust independently considers whether the claims of
Plaintiff, as alleged in. the Second Amended Complaint
~-coptaining its four counts—are sufficient to survive
Defendants’ motion to dismiss, and draws on its judicial
experience and common sense when conducting this context-

i

318 Thormson Reytars, Mo olabm to onging! LS, Gowernment Warks. 3



Kanter ex rel, Estate of Schwariz v. Equitable Life Assur...., Not Reported in...

2611 WL 1325143

specific inguiry. See Twombly, 550 U.S. at 556 (holding that
a reviewing court's inquiry necessitates that a court draw on
its judicial experience and common sense),

Only the allegations in the Second Amended Complaint,
matters of public record, orders, and exhibits attached to the
Second Amended Complaint are taken into consideration.
Chester County Intermediate Unit v. Pennsylvania Blue
Shield, 896 F.2d 808, 812 (3¢ Cir.1990). Addidonally,
without converting this motion te a metion to surmmary
judgment, the “court may consider an undisputedly authentic
document ... if the plaintiff's claims are hased on the
document.” Pension Ben. Guar. Corp. v. White Consol.
Industries, Inc, 998 F.2d 1182, 1196 (3d Cir.1993)."Te
resalve a 12{b}{6} motion, a court may properly look at
public records, including judicial proceedings, in addition to
the allegations in the complaint.” Southern Cross Overseas
Agencies, Inc. v. Wah Kwong Shipping Group, Ltd., 181 F.3d
410, 426-427 {3d Cir. 1589}

B. Analysis

1. Siayer Act Claims

The Court first reviews whether Plaintiff's Slayer Act claims
against Befendant AXA survive Defendants’ metion to
dismiss. Piaintiff seeks relief under the Slayer Act to recover
two separate assets: (1) the $83,750 AXA aliowed Stephen
Schwartz to withdraw in December, 1939, after its Secaucus
office received written notice of a claimed forfeiture or
revocation under the Slayer Act, and {2) the $68,000 AXA
recently discovered and fatled to previously disclose ir an
account titled to Stephen Schwartz.

Because the Court is sitting in diversity, it looks to decisions
of the state courts of New Jersey to direct its application
of the New Jersey Slayer Act.Spence v. ESAB Group, Inc.,
623 F.2d 212, 216 (3d Cir.20190) {"[als a federal court sitting
in diversity, we are required to apply the substantive law
of the state whose law governs the actien”} (citing Erie
RR Co. v. Tompkins, 304 US. 64, 78 (1938)). As the
parties note, however, there are no reported New Jersey cases
applying the New lersey Slayer Act to insurance companies
or "“other obligerisi” such as AXA under N.J. Stat. Ann,
§ 3B:7-7. The few reported cases in New Jersey applying
the Siayer Act have involved the more direct question of
whether an intentional killer's acquisition of property after
the death of his victim should be prohibited by the Act. See,
eg., Inre Karas, 469 A.2d 99 {N.J.Super., 1983) (applying
N.J. Stat. Ann. 3B:7-2 to bar acquisition of shared property

by husband who had been charged with murdering his
wife). But see also Bennett v. Alistate Ins. Co., T22 A.2d 115
(N.J.Super.Ct. App.Div.1998) {applying Slayer Act § 3B:7-
3 to secondary beneficiary under life insurance policy and
reporting that life insurance company was named defendant in
case disputing proper distribution of life insurance proceeds
of murdered insured).

*6 Thus, in absence of any controliing New Jersey State
Supreme Court decision, or even an intermediate state court
or federal court interpreting the state’s law, the Court must
turn to “"amalogous decisions, considered dicta, scholarly
werks, and any ether reliable data tending convincingly to
show how the highest court in the state would decide the issue
at hand." Spence, 623 F.3d at 216-17 (quoting Norfolk S. Ry.
Co. v. Basell USA Inc., 512 .34 88, 92 (3¢ Cir.2608)}.

Plaintiff seeks to recover funds titled in Stephen Schwartz's
name that had been or currently is held by AXA, a third-
party “ebliger” under N.J. Stat. Ann. § 3B:7-7 {1999). The
1854 version of the Siayer Act provided for a private cause
of sction by the estate of an intentionaliy killed person to
recover property, interests, or benefits in which the estate
had an interest which were acquired by the killer under (1)
inheritance under a testate or intestate estate (§ 3B8:7--13; (2)
property passing by operation of law as a joint tenant or
tenant by the entirety (§ 3B:7-2); (3) life insurance or other
contractual proceeds in the name of the deceased (§ 3B:7-
3); or {4} “Any other acquisition of property or interest” (§
3B:7-5). In addition, the Act provided for a limited cause of
action against an " insurance company, bank, or other obligor™
whe paid such assefs to the killer after receiving appropriate
notice.

Any insurance cempany. bank,
or other obligor making payment
according to the terms of its pelicy or
obligation is not liable by reason of this
chapter unless prior to payment it has
received at its home office or principal
address written notice of a claim under

this chapter.

N.J. Stat. Ann. § 3B:7-7 {1889). Thus, to state a valid claim
under the Slayer Act against an "obligor” such as AXA,
Praintiff must aflege (1) that the Estate had sorne legal interest
inor claim to the asset; {2} that the asset was acguired by the
kilier as described under § 3B:7-1 to § 3B:7-5, €3) that AXA
paid the asset to the killer, and {4} that prior to payment, AXA
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received written notice of a claim on the asset under the Slayer
Act at its home office or principal address.

Defendants argue that, regarding the remaining 368,000,
Plaintiff fails to state a claim for recovery under the Slayer
Act because she does not aliege that AXA has paid those
assets to the killer. The Court agrees. According te Plalatiff's
allegations, the remaining $68,000 has not been paid to
anyoene, much less to Stephen Schwartz, Thus, Plaintiff has

not stated a claim under the Slayer Act for recovery of those

assets, 4

Regarding the $93,750 that Stephen Schwartz withdrew on
December 20, 1998, Defendants argue that Plaintiff fails to
state a claim for several reasons. First, Defendants argue
that Plaintiff cannot allege that at the time of the withdrawat
in 1989 the Estate liad any legal intesest in the Anpuity,
citing to tlee Third Circuit Opinion in this action. Secord,
Defendants argue that Plalntiff cannot sufficiently allege that
the $83,75G withdrawn by Stephen Schwartz would have
heen recoverable from the kifler himself under the Siayer Act
hecause it was not an “acquisition” under § 3B:7-5. Third,
Defendants argue that the letters and attached orders were not
sufficient written notice of Plaintiff's novel Siayer Act claim
to recaver assets titted in the killer's name under a theory of
equitabie dlstribution by homiclde in lieu of divorce. Fousth,
Defendants argue that even if the content of the notice was
sufficient, the letters sent to AXA's Secaucus, New Jersey
office do net meet the statutory requirement that the notice
be sent to AXA's “home office or principal address™ uader
§ 3B:7-7, Regarding Defendants’ argument that the claim is
barred because the Estate had no interest In the Annuity at the
time of the withdrawal, Plaintiff responds that the Wasserman
judgment in 2001 provided the Estate with the entitiement to
collect the assets in the Annuity, but the fact that AXA was
put on notice of the possible ciaim before the withdrawal, its
action in permitting the withdrawal in 1999 is still actionable
under the Act. The Court finds Defendants’ first and fourth

argumenis persuasive, §

*7 First, the Court is bourd by what the Third Circuit has
necessarily decided in this case. Arizona v. California, 460
U.S. 605, 618 (1983) (“when a court decides upon a rule
of law, that decisien should continue to govern the same
issues in subsequent stages in the same case.”) As Defendants
point out, the Third Circuit held here that Plaintiff's injusy
under the Slayer Act accrued on the date of the Wasserman
court's judgment of September 14, 2061, Prior to that date,
and speclfically *[a}t the time of the withdrawal in December

1999, the Estate had no legal interest in or right to the funds
in the annuity.” Kanter, 363 F. App'x at 866.The Court went
on to held that “Jainy suit filed prier to that date [September
14, 2001] would have been premature.” Id. Such fanguage was
not dictum but was essential to the Third Circuit’s holding
regarding the statute of limitations.

The necessary result of this holdlng is that Plaintff cannot
state a claim under the Slayer Act against AXA for having
paid a standard annuity claim to Stephen Schwariz in 1999,
as he was the only person who had any legal claim fo those
funds at that time. Plaintiff argues that the netice provided
to AXA prior to the withdrawal and the Wasserman opinioa
saves the claim in this case. The Court disagrees. Implicit in
the Slayer Act is the reguirement that the § 3B:7-7 notice,
which normatly creates liability for ar ebligor such as AXA,
must be based on a lawful claim to those assets, For example,
in a case where the beneficiary of an insurance plan kills
the insured, and the estate of the insured properly notifies
the insurer of its Slayer Act claims under the statute, any
subsequent payments te the beneficiary could be recovered
by the estate under § 3B8:7-7. See Bennett v. Alistate Ins. Co.,
722 A.2d 115 (N.].Super.Ct App Div.1998) {reporting that
the estate of the deceased insured initially sued the insurance
company under § 3B:7-3 to prevent it from distributing the
proceeds of a life insurance policy to the killer’s contingent
beneficiary rather than the estate of the insured). However, in
such a case, the estate necessarily had a Jawful claim to the
assets at the time of the withdrawal, and was even capable
under New Jersey law of bringing suit directly against the
insurer to prevent such a withdrawal. In the instant case, by
contrast, the Third Circuit has held that the Estate had no
interest in the Annuity at the time of the withdrawal and was
incapable of bringing suit against AXA at the time of the
withdrawal because the injury had not yet securred and such a
suit would have been premature, Kanter at 888.Consequently,
merely serving notice of a claim te which the Estate had
no entitlement does not make the withdrawal prior to the
entitiement actionable under the Siayer Act.

Thus, even though the Wasserman court subsequently found
that Mr. Schwartz had acquired some portion of those
funds under a novel theory of equitable distribution upon
dissotution of the marriage by homicide, this Court is baund
by the decision of the Third Cizcuit that in December of 1999,
the Estate had no interest in those assets. To state a clalm for
relief under the Slayer Act, the Plaintiff must be able to allege
that the Estate had some legal interest in the contested assets
at the time of the withdrawal. Consequentdly, the Slayer Act
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cannot serve as the basis of Hability for the withdrawal in this
case.

*8 Alternatively, the Court finds that Plaintiff fails to state
a claim under the Slayer Act because the npotice received by
AXA did not comply with the requirements of the statute.
On this point, Defendants argue that, by sending netice to
an office other than AXA's principal place of business, the
Estate did not provide adequate written notice of a claim as
reguired under § 3B:7-7. Plaintiff counters that written notice
sent to any office should suffice under the statute because the
phrase "home office or principal address” is not defined in
the statute ror in New Jersey case faw. The Court conchades
that Plaintiff does not adequately aliege compliance with the
statutory notice requirement,

Plaintiff alleges that AXA's “principal place of business is
located at 1290 Avenue of the Americas, New York, New
York."(Second Am. Compl. § 8.} She also alleges that AXA
received letters providing notice of a claim under the Slayer
Act, which the attached documents demonstrate were sent to
an AXA office at 200 Plaza Drive, Secaucus, New Jersey.
{Second Am. Compl. Exs, B and C ) Defendants argue that
because § 3B:7-7 of the Slayver Act reguires that notice be
received at the defendant’s “hume office or principal address,”
onby notice received at AXA's “principal place of business”
complies with the statute. Defendants argue that Plaintiff
therefore cannot state a claim under the Slayer Act, because
she alteges that notice was sent to an address other than the
home office. Plaintiff counters that because the terms “home
office” and “principal address” are not defined in the statute or
in casesapplying § 3B:7-7, the terms are therefore ambiguous
and the Court shouid instead apply the “corporate knowledge
doctrine” to find that any notice given to any AXA employee
in the course of her employment would satisfy the notice
requirersent of § 3B:7-7. This is a legal question of statutory
interpretation which is amenable to resclution on & motion to
dismiss.

The Court concludes that the statute is not ambiguous,
and that the requirement that notice be recelved at AXA's
“home office or principal address™ should not be excused.
Plaintiff argues that, in the absence of a definition ef "home
address or principal address” within the statute or a New
Jersey state coust’s application, the phrase is ambiguous
and shouid therefore be, essentially, read out of the statute,
The Court concludes, however, that the terms would be
clearly understood by the New Jersey State Supreme Court to
mean “principal place of business,” For example, in Pfizer,

Inc. v. Employers Ins. of Wausau, 712 A.2d 634, 642, 644
{N.J.1998), the New Jersey Supreme Court used the phrase
"home office” interchangeably with the phrase "principal
place of business” when discusslng mational corporations
such as AXA. Id See also Gimello v. Agency Rent-A~Car
Sys., Inc., 594 A2d 264, 266, 271 {N.1.1991) {using “home
office” and “principal office” interchangeably to mean the
principal place of business of a national corporation Heensed
to do business in muitiple states). See alsoBLACK'S LAW
DICTIONARY, 9th ed. (2009) {defining "home office” as
"a corporation’s principal office or headquarters”). The Court
thus finds that the plain meaning of the phrase “home office
or principal address” as used in the New Jersey Slayer Actis
the company's principal place of buslness, and were the New
Jersey Supreme Court te interpret this section of statute, it
would continue to interpret the term “home office or principal
address” in this way. To adequately allege a violation of the
Slayer Act by AXA, Plaintiff must allege that writter: notice
was received at AXA's principal place of business,

*§  Plaintiffs alternative interpretation of the notice
provision of the statute, by contrast, would be rejected by
the New Jersey Supreme Court. While Plaintiff is correct
that no New Jersey coust has interpreted the notice provision
of the Slayer Act, another state's supreme court, interpreting
an identical provision, has interpreted it in a way that
rejects Plaintiffs “corporate knowledge doctrine” argument.
As Plaintiff notes, the New Jersey Slayer Act was derived

from the Uniform Probate Code.S (P1’s Opp. Br, at 2)
{See also, Wasserman v. Schwartz, 836 AZ2d 828, 833
(N.J.Super. Ct. Law Div.2001) {citing to Wisconsin state
court’s interpretation: of Wisconsin Slayer Act for purposes of
interpreting New Jersey Slayer Act because both statutes had
identical language and were both adepted from the Uniform
Probate Code}). Thus, the Supreme Court of Alabama's
interpretation of its identical Slayer Act notice provision, in
Alfa Life Insurance Corp. v. Culverhouse, 72§ S0.2d 323
{Al2.1999}, is persuasive authority for the Court's predlction
of how the New Jersey Supreme Court would iaterpret
the statute. In Alfa, the coust Tejected a similar imputed
notice theory in which the plaintiff sought to satisfy the
explicit notice reguirements of the statue with oral notice
te an insurer's employee. The Court held that “the perfinent
language of § 43-8-253{f) [the analogue to § 3B:7-7] is not
ambiguous” and that the corporation's “actual knowledge”
should not be substituted for the statute’s requirement of
“written notice " /4. at 328.]p Alfa, the plaintff gave oral
notice hut not written notice to the insurer (Aifa} that the
named beneficiary was the “prime suspect” in the death of

fyMEdt & 2018 Thomson Reuters. Mo olaim to arigins! U8 Govarnmant Works, @



Kanier ex rel. Esfate of Schwariz v. Equitable Life Assur...., Not Reported in...

2011 WL 13258143

the insured, after which Alfa paid the suspected beneficlary
despite this notice, fd. at 326. The court rejected this argurnent,
holding that it was beyond the court's power to read out
of the statute the requirements of both written notice and
the requirement that such netice “be directed to the insurer's
‘hore office or principal address.’ * Id at 328,

Sirailarly, this Court cencludes that the phin statutory
language requires written notice to be received at the home
office or principal address. Where, as here, the statuiory
language is plain, the Coust must give effect to the clear
meaning of that language. Smith v. Fidelity Consumer
Discount Co., 898 F.2d 907, 910 (3d Cir.1999). To state a
clairs, Plaintiff was required to allege that written notice of
a claim under the Slayer Act was received at AXA's home
office or principal address, meaning lis principal place of
business. Plaingiff did not so allege. {PL's Opp'n Br. at {5 1.
10 {"the Second Amended Complairt contatns no allegation
that AXA received notice at its 'principal place of business’

"))A»" The Court wil}, therefore, grant Defendants’ motien to
disrniss as to Plaintiff's Slayer Act claims.

2. Consumer Fraud Act Claims

The Court next addresses the Plaintiff's claims under the New
Jersey Consumer Fraud Act, N.J, Stat. Ann. § 56:8-1 ef seq.
{*CFA"}. Plaimiiff alleges that allowing Stephen Schwariz to
withdraw money from the Annuity on Decersber 20, 1998,
after receiving notice that such funds mlght be subject to the
Slayer Act was an unconscionable commercial practice under
the CFA. Similarly, Plaintiff alleges that losing track of and
faiting to disclose the remaining $68,000 after Defendants
signed the October 24, 2002 Consent Order constituted an
unconscionable commercial practice under the CFA.

*16 The New Jersey Consumer Fraud Act prohibits
“any unconscionable cormmercial practice” or other such
fraudulent behavier “ln connection with the sale or
advertisement of any merchandise or real estate, or with
the subsequent performance of such ...° N.J, Stat. Ann,
§ 56:8-2. New Jersey couris have held that the CFA can
apply to consumers of insurance poficies, in addition to
more traditional consumer goods. Lemeliedo v. Benelicial
Management Corp, 696 A2d 546, 550-81 {N.J.1987}.
However, it is well established that the CFA enly protects
consumers of goods er services which are “generally sold
to the public at large.” Narascio v. Campanella, 689 A.2d
852, 856 (N.}.Super.1997). Defendants argue that, because
Plaintif does not allege that the Equitable Life Annuity in

question was seld to the public at large, Plaintiff fails to
state a claim under the CFA. In support of this proposition,
Defendants cite to the Third Circuit case of Cetel v. Kirwan
Financial Group, Inc., 460 F.3d 494 (3d Cir.2006}, which
held that complex insurance products which were not offered
for sale to the public at large were not subject to suif under
the CFA. Cerel 460 F.3d at 514,

Plaintiff argues, in response, that letel only restricts
the application of the CFA t0 consurmers of "complex
arrangernents” and that it therefore has ne application to
the instant case. The Court concludes that Plaintiff has
misunderstood the heolding of Cetel While the Cetel court
does refer to the insurance plans at issue (the VEBA plans)
as cormplex, the Court finds that the cruciai distinction
between the VEBA plans and those that would fafl within the
protection of the CEA are that the VEBA plans were not sold
1o the general public.

[Biecause the entire thrust of the CFA
is pointed to products and services sold
to consuraers i the popular sense, we
cannot conclude that the District Court
erred when it dismissed plaintiffs’
claim under the CFA,

Cetel 460 ¥.3d at 515.Consequently, the Coust holds that to
state & claim under the CFA, Plaintiff must allege that the
financial product in question was sold to the general public.

PlaintHff does not allege in the Second Amended Complaint
that the AXA Anmuity was sold to the general public. In
fact, Plaintiff alleges the opposite: that the annuity was not
sold to the public. "{Tihe instant Annuity was only available
to mernbers of the American Dental Association ..." (PL's
Opp'n Br. at 24} Regarding the remaining $68,000, PlaintHf
does net allege whether these funds derive from the
same American Dental Association Anmuity or some other
insurance product that might potentially be sublect to a
claim under the CFA. Should Plaintiff allege otherwise in a
subseguently amended complaint, the Court will reevaluate
this issue. On the basis of allegations in the Second Amended
Complaint, however, the Court must grant Defendants'
metion to dismiss for failure to state a claim under the
Consuraer Fraud Act.

3. Negligence Claims
*11 Plaintiff also seeks relief under a theory of common
law negligence, alleging that AXA owed the Estate a duty
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of reasonable care when it received written notice from the
Estate in 1899 of a claim under the Slayer Act, which it
breached by (1) allowing Stephen Schwartz to withdraw the
$93.750 1n 1999 and (2) Josing track of and failing todisclose
the $68,000 after the settiement In 2003.

The Court will grant Defendants’ motion against Plaintifl’s
negligence claim because Plaintiff has insufficiently pleaded
the duty that Defendant AXA owed the Estate in her Second
Amended Complaint. To state a claim for negligence, it
is not enough for a plaintiff to allege "that defendant
did aot act with reasonable care and that his carelessness
caused injury.” Michelman v. Ehrlich, 708 A.2d 281, 286
{N.LApp.Div.1898} (internal guotations omitted}.“Rather, to
establish liability, the plaintiff must demonstrate that e
defendant owes hint a duty of care.” /d.

In the instant zction, Plaintiff has alleged a “duty of
reasonable care to the Fstate of Roberta Schwartz" which
arose upon AXA's receipt of the Estate’s notice of a Slayer
Act ¢laim on Stephen Schwartz's assets. {Second Am. Compl.
1 31.) Defendants argue that tiis allegatlon Is insufficient to
state 2 claim because it does not allege any facts showing the
existence of a duty owed to the Estate. In response, Plaintiff
cites to cases in which courts in other jurisdictions have
held that an insurance company owes a duty to secondary
beneficiaries to pay the issurance proceeds to the proper
recipient. See, e.g. Glass v. United States, 506 F.2d 379 {10th
Cir.1974); Lunsford v. Western States Life Ins., 908 P.2d 79
{Colo.1996}. The Court holds that these cases, if anything,
support Defendasnts’ position that ne duty was owed to the
Estate, wliich was not a beneficiary to the Annuity, at least at
the time of the 1988 withdrawal.

Both Glass and Lunsford follow a similar factual pattern.
In both cases, the plaintiffs brought negligence actions
against an insurance company that had paid life insurance
proceeds to the primary beneficiary who later was found
to have killed the insured. See Glass, 506 F.2d a: 380-81;
Lunsford, 908 P.2d at 81-82 In both cases, the plaintiffs were
secondary beneficlaries listed on the life insurance policies.
Id. Therefore, both cases stand for the proposition that
insurance companies owe a duty to contingent beneficlaries
to exercise reasonable care to disburse insurance policy
proceeds to the proper recipient. Neither case contemplates
a factual situation like the instant action, where the Plaintiff
seeks to expand that duty beyond contingent beneficiaries
on a Hfe insurance policy fo any stranger who might in the
future be harmed by the distribution of funds. Therefore, the

Court helds that Plaintiff fails to state a claim for common
law negligence for the 1999 withdrawal because she does not
allege facts which would support the existence of a duty.

*12 For the rensaining $68,0600, however, Plaintiff may be
able to plead the existence of a duty in a subsequent amended
complaint. It is possible that the Wassermar opinion and
the 2002 consent decree {riggered an implied duty on the
part of AXA to exercise due care in paying to the Estate
any remaining funds held in the name of Stephen Schwartz
As Plaintiff has not so alleged in the Second Amended
Complaint, the Court cannot deny Defendants’ instant motion
to dismiss, but the Court will dismiss without prejudice to
filing a Third Amended Complaint to pursue the remaining
funds under a different theory of negligence.

4., Breach of Fiduciary Duty
Plaintiff's final claim is for breach of fiduciary daty.

She zlleges that AXA owed the Estate “fiduciary duties”
including the “duty of good faith and fair dealisg in the
performance and enforcement of the Annuity contract.”Here,
Plaintiff's allegations suffer from the same shortcoming as her
negligence claims.

Defendant argues that, to the extent AXA owed anyone a
fiduciary duty or a duty of good faith and fair dealing en the
Annuity contracy, it would have been to Stephen Schwariz, the
contracting party. Plaintiff concedes that in general, the duty
of good faith and fair dealing only runs from the insurance
company to the insured, but claims, without citing to any
supporting authority, that “by operation of the Slayer Act,
Stephen Schwartz fost the benefit of AXA's duty ef good
faith and fair dealing when he intentionally killed Roberta
Schwartz. The Estate stepped into Stephen Schwartz's shoes
by virtue of the Slayer Act."Pi's Brief in Opp at 22.

The Court concludes that Plaintiff's novel theory of the
transferability of the duty of good faith and fair dealing
is not supported by the law. No New lersey court lias
heid that an insurer owes a fiduciary duty te a non-party
to an Annuity contract. CF Webb v. Witt, 876 AZd 838,
868 {N.J.Super.Ct. App.Div.2005) tholding that insurer owes
fiduciary duty to the insured). The Third Circuit, interpreting
Pennsylvania law, has held that the fiduciary duty owed by
an insurer extends only as far as the insured, and does not
cover even the pelicy's beneficiary. Benefit Trust Life Ins,
Co. v. Union Nat'l Bank of Pittshurgh, 776 F.2d 1174, 1177
{3d Cir.1885). Additionally, in the absence of a contract,
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the coust will net imply a duty of good fuith and fair
dealing. Noye v. Hoffmann-La Roche Inc., 570 A.2d 12, 14
{N.J.Super.Ct.App.Div. 1990} ("In the absence of a contract,
there can be no breach of an implied covenant of good faith
and fair dealing™). In the instant case, the Estate was not a
party te or beneficiary of the Annuity contract, much less
the insured under the contract. Similarly, AXA was not a
party o the Estate's 2003 settlement agreement with the estate
of Stephen Schwartz. Thus, under New Jersey law, AXA
ewed no fiduciary duty er Implied duty ef geed faith and
fair dealing to the Estate. The Court will therefore grant
Defendants' motion to dismiss Plaintiff's claims under the
fourth count of the Second Amended Complaint.

*13 Altheugh the Plaintiff's stated legal theery for breach
of fiduciary duty is not meritorious, the allegations of the
Second Amended Complaint together with the undisputed
documents of record sirongly suggest that this claim is simply
mislabeled. Plaintiff is essentially alleging that the Estate of
Roberta Schwartz is the successor to the rights of Stephen
Schwartz, including the rights to funds in his name held by
AXA, by virtue of the 2003 agreement between the Estate
of Reberta Schwartz and the Estate of Stephen Schwariz.
{March 14, 2003 Consent Ozder, attached to Defs.” Mot,
Dismiss Ex. ¥} That consent order pertained to the estate
of Stephen Schwartz's agreement "to effect the transfer of
all assets previously held in the name of Stephen Schwartz,
in which [the Executrix Jodie]l Chance or the Estate of
Stephen Schwartz held an interest, to plaintiffs counsel.”/d.
If Plaintiff is alleging that Plaintif succeeded o Stephen
Schwartz's assets by virtue of this agreement, then Plaintiff
has a plausible clalm as the owner of such rights that AXA is
bound to honor, The present adjudication does not foreclose
such a pleading to clarify Plaintiff's contract-related claim.
As the Court will dismiss the Second Amended Complaint
without prejudice, the Plaintiff will have the opportunity
to plead, in & Third Amended Complaint, a claim for the
remaining $68,000 under a theory that Plaintiff is the assignee
or ather owner of the AXA account funds in the name of

Stephen Schwartz, and that Plaintiff is entitled to payment of
these funds upon demand,

5. Fictitious Defendants and AXA Financial

Finally, Defendants also move to dismiss the fictitious
defendants John Doe, XYZ Compuny, as well as AXA
Financial. Because the Court has concluded that it will
grant Defendants’ motion to dismiss the Second Amended
Complaint for failure to state a claim, it is not necessary 1o
decide whether to dismiss these specific defendants.

HE CONCLUSHON

The Court has concluded that Plaintiff's ¢laims to recover
the $83,750 withdrawal must fail, in part, because the Estate
hat ne Interest in those funds at the time of the withdrawal.
Likewise, the Court has determined that, as presesntly pleaded,
Plaintiff also fails te state a claim on which relief can be
granted with respect to the remaining $68.000 held by AXA in
Stephen Schwartz's name. However, there would seem to he
other legal theories available to Plaintif to seek the recovery
of the remaining $68,600. Indeed, it is difficult for the Court
to understand why AXA seemingly continues to contest the
payment of these recently-discovered funds to Plaintiff if
she appears 0 be the rightful owner of the funds under the
October 2002 consent decree and the March 2003 settlement
agreement, but that is an issue for anether day. Thus, should
the parties not settle this remaining issue following the entry
of the accompanying Order, the Court will permit Plaintiff
to file a Third Amended Complaint for tecovery of such

funds, consistent with the Opinion above, 8 within thirty {30)
days of the entry of the accompanying Order. However, for
the reasons siated above, the Court must grant Pefendants’
motion to dismiss the Second Amended Complaint without
prejudice for failure to state a claim upon which relief can
be granted under Fed R.Civ.P. 12{1){B). The accompanying
Order will be entered.

Footnotes
1 The Second Amended Compiaing refers to severat exhibits that were received as attachments:

fxhibit A Annuity Contract between Stephen Schwartz and Equitabie Life (AXA}

Exhibit B: February 10, 1997 letter to AXA's Secaucus, New Jersey, office and February 4,
1997 Order to Show Cause

Exhibit C: Juiy 23, 1999 Order to Show Cause and letter to AXA's Secaucus office

fixhibit D: Opinien of Judge Cook in Wasserman v. Schwartz, 836 A.2d 828 (N.1.Super. Law
Div.2001}.

> 2018 Thoamson Meutars, No olate o origing! 1.3 Governmant Works,




Kanter ex rel, Estate of Schwartz v, Eguitable Life Assur...,, Not Reported in...
2611 WIL 1325143

Alsg, the Cowrt congiders additional decuments whose existence are integral to Plaintiff's claims for relief or are in the public
record. The Ozder of Judge Davis in Wasserman v. Schwartz (Oct. 29, 1988}, dissolving the Temporary Restraining Order of july
23, 1999, was attached as Exhibit D to Defendants’ motion te dismiss, Plaintiff's Second Amended Complaint alieges the existence
of a Consent Order signed by AXA and the Estate of Roberta Schwarstz on Cetober 22, 2062, which was attached as Exhibit E to
Defendants’ Motion to Dismiss; the Complain also afieges the existence of a settlement between the Estate and Stephen Schwartz's
estate, which wag attached as Exhibit F to Defendants’ Motion to Dismiss,

2 Stephen Schwartz died while the Wasserman case was on appeal, prior to the settlersent of the case with the Hstate of Roberta
Schwartz on March 14, 2003. {See, Order Enforcing Settlement, March 14, 2003, attached to Def.'s Mot, Dismiss fx. F} {referring
to “the Estate of Stephen Schwartz™ .}

3 The New Jersey Slayer Act was substantially amended in 2004, after the issuance of the Wasserman judgment but before Platntiff
fHied the instant action against AXA. SeeN . Stat. Ann. § 3B:7-1.1; Section 62 P.L.2004, c. 132 (eff.Feb.27, 2005). Both parties
assume, without analysis, that the spplicabie version of the New Jersey Slayer Act in this case is the pre-amendment version effective
in 1999, despite the fact that the amended version appears to broaden the § 3B:7-7 immunity for non-slayer defendants such as
AXA, The Court notes, however, that there may be good authority for application of the amended version of the statute, See Sikora v.
American Can Co., 622 F.2d 1116, 1128 (3d Cir.1980) ("1a cases pending at the time the law is changed, or filed thereafter, courts are
now bound to apply the new law uniess {1} there is a clear legislative directive to the contrary; or (2) to do so would cause manifest
injustice to the pasty adversely affected by the change in law”); Gibbons v. Gibbons, 432 A.2d 86, 83 n. 5 (N.J.1981} {applving
Stkora ). In the present case, because the parties do not contest it, and because the gutcome s the same regardiess of whether the
pre-amendment statute or the post-amendment statute is appiied, the Court will assume without deciding that the 1999 version of
the Siayer Actis applicable here,

4 While the Slayer Act does not apply to aid recovery of the uapaid $68,000, Plaintiff may have other ¢latms to recover it under New
Jersey law, as discussed below.

5 As the Court will grant Defeadants' motion to dismiss the Stayer Act claim on the basis of the first and fourth arguments, it does
not reach the other arguments.

6 Specifically, the pre-amendment version of the New Jersey Slayer Act was based on § 2-803 of the Uniforsn Probate Code, SeeN.J.
Stat. Ann. § 3B:7-7 Historical & Statutory Notes {"'This section, prior to the 2004 amendment, was identical to the pre- 1990 version
of § 2-803(f of the Uniform Probate Code.”)

7 Were this the sole basis to dismiss Plaintiff's Siayer Act claim, the Court might be inclined to give Plaintiff the opportunity to conduct
limited discovery on the question of notice. Such discovery could potentiaily establish that AXA received the fanctionai equivalent
of the required statutory notice, if the 1997 and 1999 letters and court orders sent to the Secaucus office were forwarded to AXA's
generai counsel’s office or its main office. Plaintiff has niot requested such discovery, however, aad the Court has conciuded that it
must dismisy the Slayer Act claims because, as the Third Circuit heid, at the time of the notice and withdrawal, the fstate had ne
interest in the Annuity.

8 Specificalty, Plaintiff may elect, consistent with Ruie 11 obligations, to file a Third Amended Complaint attempting to clarify
Plaintiff's claim of AXA's negligence {see Part ILB.3 at p. 29, supra } and Plaintiff's claim of contractual right or assignment (see
Part ILB.4 at p. 31-32, supra) with respect to the remaining 368,000 on account with AXA in the name of Stephen Schwartz, Claims
that have been addressed and rejected may not be repeated in a Third Amended Complaint,
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OPINION
SIMANDLE, District Judge.

L INTRODUCTION

*1 This putative class action invoives warranties abieged
t¢ be prohibited by the Magnuson Moss Warranty Act
{"MMWA"), 15 US.C. § 2302, This Court previously
granted Defendants’ motion fo dismiss the First Amended
Complaint because it did not allege sufficient facts to
show that the warranty in question violated the MMWA,
but permitting Plaintiffs the opportunity to move for an
amendment to cure the defect. The case is now before the
Court upon Plaistiffs’ motion to file a Second Amended
Complaiat, which attemnpts to add allegations necessary
to show that the warranty is prohibited by the MMWA
iDocket Itern 99]. Defendants Penske Automeotive Group,

Inc. ("PAG") and United Autocare Products, Inc. and United
Autacare, Inc. ("UAP") argue that the amendment Is futile
[Dacket Ttern 100}, and Defendant Innovative Afiermarket
Systems (“IAS") agrees for similar reasons [Docket Item
HOEA

Because the MMWA does not provide Plaintiffs with &
private right of action, they are suing under New Jersey's
Truth-InConsumer Contract, Warranty and Notice Act
{("NJTCCA™, N.J. Stat. Aan. § 56:12-15; they also seek
declaratory judgment that the warranty is void and restitution
under a theory of unjust enrichment. The principal issues
to be decided by the Court are: first, whether the proposed
Second Amended Complaint alleges facis sufficient to show
that the Defendants violated 2 "clearly established” legal right
under the NJTCCA,; and second, whether, if the warranty is
prohibited by the MMWA, the warranty is void or voidable,
entitling Flaintiffs to declaratory judgment and the return
of their consideration under a theory of uajust eprichment.
For the reasons explained below, the Court finds that the
consumer right at issue here is not "clearly established,” and
that the warraaty is not voidable even if it is prohibited under
the MMWA. Therefore, the Court wili deny the motion to
arnend as futile,

Il BACKGROUND

As explained in this Court’s previous two opinions in this
matter, this case involves a limited warranty issued with the
IBEX Anti-Thefs Etch System, 2 product designed to deter
auternobile theft. McGarvey v. Penske Automotive Group,
Inc. ("McGarvey 1), 639 F Supp 2d 450, 457 (D.N.1.2009);
McGarvey v. Penske Automptive Group, Inc. {"McGarvey
11"}, Civil No. 08-5610 (JBS/AMD), 2010 WL 1379967
{DN.J. March 28, 2010); (Second Am. Compl. §§ 1-2).
The IBEX system is manufactured by IAS, distributed to
dealerships by UAP, and soid by automobile dealerships
awned by PAG. {Id { 2.} The warranty provides in relevant
part:

[1f the wehicle is swlen] we
will provide the customer with a
replacement vehicle, by issuing at the
dealership listed in this Warranty, a
credit in the name of the Customer
{up to .. $2.500 or __. $5000
or ___ $7,500 check one} to be
applied towards the purchase of the
reglacement vehicle.
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(Second Am. Compl § 43) Plaintffs argue that the
terms of the warranty cosstitute an unlawful product tying
arrangement that is prohibited by the MMWA because
it requires the purchase of a replacement vehicle from a
particutar dealership in order to confer any benefit, and that
even though their vehicles were not stolen, merely having
been g party to such a warranty is sufficient for relief. (/d. § 4.}

*2 In McGarvey I, this Court determined tliat Plaintiffs
could not state an independent claim under the MMWA,
because they did not meet the requirements for that statute’s
private right of action. McGarvey I 639 F.Supp.2d at 457.
The Court ruled, however, that Plaintiffs may have a cause of
action under the NJTCCA based on the MMWAs anti-tying
provision, even in circumstances in which the MMWA does
not iself provide an independent federal cause of action.fd.
at 458. The NJTCCA provides a cause of acticn when a
defendant offers “any written consumer warranty ... which
includes any provision that viclates any clearly established
legal right of a consumer or responsibility of a seller, lessor,
creditor, lender or bailee as established by State or Federal
law at the time the offer is made.”N.]. Stat, Ann. § 56:12.-
15. Thas, the Coust heid that Plaintiffs' NJTCCA claim could
proceed if they could show that the warranty viclated a
right clearly established by the MMWA, even if the MMWA
required additional conditions be met in order t¢ lLiave a
private right of action for that viclation. McGarvey I, 639
F.Supp.2d at 464.

In McGarvey I, the Court also found that the IBEX warranty
was prohibited by the MMWA, M. at 463.The anti-tying
provisiosn of the MMWA, proscribes warranties on consumer
products that condition the warranty "on the consumes’s
using, in connection with such product, any article or service
{other than {an} article or service provided without charge
under the terms of the warranty) which is identified by brand,
trade, or corporate name.”§ 2302{c}. The IBEX warranty
requires that in order {o receive the credit for replacement of
the stolen vehicles, the consumer must purchase a vehicle at
the named dealership listed in the wasranty. The Court found
that this tying of the benefit of the warranty to a purchase
made at a particular dealesship violated § 2302{c) of the
MMWA., McGarvey 1, 639 F.Supp.2d at 463.

After MeCarvey I Plaintiffs amended their complaint to
reflect the Coust’s ruling. {Docket Item 51} The First
Amended Complaint maintains Plaintiffs’ ¢laims on the basis
of common law unjust enrichment and the NJFCCA and adds

aclaim for declaratory judgment that the IBEX warranties are
vedd and unenforceable.

On reconsideration of McGarvey 1 the Coust found that it had
net taken inte account other MMWA provisions which affect
the interpretation of the anti-tying provision. McGarvey 11,
2010 WL 1379867, at *0. As explained in McGarvey H,
additienal provisions of the MMWA make it clear that the
statute cannot be read as a blanket prohibition on any wagranty
provision that requires the consumer to purchase some
ptoduct or service identified by "brand, trade, or corporate
rame” in order te gain the benefit of the warmranty. fdf. at *7.
The Court found that the statute reguires an assessment of
whether a credit toward repurchase is "severable,” in the sense
the term was used by the Commissioner of the Federal {rade
Commission in an early opinion interpreting the statute. /d.

*3 As explained in McGarvey 11, a warranty’s benefit is
severable if the warrantor's prerogative to designate who
performs its obligations under the warranty is severable
from the consumer’s prerogative to choose what products
or services to purchase for use in connection with the
wartanted product./d. For exampie, a warrantor can choose
who performs the installation of a replacement part without
affecting the consumer’s ability te cheose which preducer of
the parts to puschase from. Is such a case, the prerogatives are
severable, and the warrantor may choose the sesvicer, but not
the brand of repair parts. Choosing the brand of replacement
parts would violate the anti-tying provision. An example of
where they are not severable is where the warrantor pays
for half of the parts and services, because the warrantor has
a direct financial interest in both which parts are purchased
and who performs the service. The Court found that it erred
in not requiring Plaintiffs to aliege facts showing that the
prerogatives of the warrantor and consumer in this case are
severable. Id. at *8,

In response to McGarvey I, Plhaintiffs seek leave to file a
Second Amended Complaint containing allegations showing
that the prerogatives of the warrantor and consumer in
this case are severable {Second Am. Compl. §§ 52-57}.
Defendants oppose the amendment, arguing that it is futile
in several respects. Among other things, Defendants argue
that because the Court's interpretation of the MMWA's anti-
tying provision was based on a question of first impression
about the scope of that provision, they cannot be said to
have violated a “clearly established” consurser right under
the NJTCCA. Defendants also maintain that the MMWA's
explicit remedies and limited private right of action foreclose
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Plaintiffs’ rernedies which are based on finding the watranty
to be void because of the anti-tying provision. For the reasons
the foilow, the Court agrees with Defendants and wiil deny
the motion to file the Second Amended Cormplaint.

FH. DISCUSSION

A. Standard of Review

Rule 15(a){2) provides that leave to amend should be freely
given when justice so requires. Fed R.Civ.P. The decision
to permit amendment is discretionary. Jol! Bres, I v
Township of Readington, 555 F.3d 131, 144 n. 10 (3d
Cir.2009). Among the legitimate reasons to deny 2 motion is
that the amendment would be futile. Lorenz v. CSX Corp., 1
F.3d 1406, 1414 (3d Cix 1993} {ciiation omitted}. Futility is
determined by the standard of legal sufficiency set forth in
Rule 12{8(6}, Fed R.Cw.P. In re Burlington Coat Factory
Litigation, 114 F.3d 1410, 1434 (3¢ Cir. 1997). Accordingly,
an amendment is futile where the complaini, as amended,
would fail to state a claim upon which relief could be granted.
M.

A complaint sufficiently states a claim when it alleges facts
about the conduct of each defendant giving rise to Hability,
Bell Adantic Corp. v. Twombly, 550 113, 544, 555 {2007).
These factual alegations raust present & plausible basis for
relief (i.e. something more than the mere possibility of legal
misconduct). See Ashcroft v. Ighal 128 S.Ct 1837, 195]
{2009). In assessing the complaint, the Court must “accept
all factual allegations as true and construe the complaint in
the light most favorable to the plaintiff.” Phillips v. County of
Alfegheny, 315 F.3d 224, 231 (3d Cir.2008) {quoting Pinker
v. Roche Holdings Ltd, 282 F.3d 361, 374 n. 7 (3d Cir.2002)).

B. “Clearly Established Right” under the NyTCCA

*4 The NJTCCA forbids husinesses from offering a written
consumer warranty “which includes any provision that
violates any clearly established legal right of a consumer ..,
as established by State or Federal law at the time the offer
Is mude or the consumer coniract is signed or the warranty,
notice or sign is given or displayed."N ], Stat. Ann. § 56:12-
15. 1A threshold question for Plaintiffs’ NJTCCA claim is
whether the MMWA's prohibition of the kind of warranty in
this case was "clearly established” at the time the warranty
was issued.

There is liftle legal authority addressing what is meant 'by
“clearly established,” as the term is used ir the NJTCCA. The

statute itseif does mot define the term, and no state or federal
case has directly addressed the question,

As discussed at leagth in the Court's previous opinjons, the
MMWA does not unambiguously apply to the situation at
issue here, The meaning of the anti-tying provision depends
on definitions of terms such as “in connection with,” which
are not provided in the statute. § 2302{c). In particular, the
statute fails to specify whether “using in connection with,”
applies to parts or services that the consurner must pay for in
order to receive the warranty’s benefit, as in the case where a
warranty pays for replacement parts but not the repair service,
The Court’s interpretation of the statute heavily relied on
the FIC's informal and nonbinding opinion about its scope,

especially 16 CF.R. § 700.10(b). *

Unfortunately, what little precedest there is defining the
term “clearly established” offers no guidance as to how
that phrase is to be applied teo a statute that is facially

ambiguous. 3 Plainuiffs argument is that if the source of the
copsumer right is a statute, then it is clearly established,
regardless of how ambiguous the statute is. This is net a
plausible reading of the NJTCCA. Such an interpretation
would essentially read out "clearly established” from the
statute entirely, so that its meaning would be unchanged if
it were writien “violates any legal right of a consurner ... as
estabjished by State or Federal law at the time the offer is
made."In interpreting what the New jersey legislature meant
by this pirase, the Court rust endeavor to give each word in
the statute some meaning, See, e g, Carcier! v. Salazar, 129
S.Ct. 1058, 1071 {2009) (Souter, J., concursing in part and
dissenting in part} (*IGliving each phrase its own mesning
would be consistent with established principles of statutory
Interpretation.”}. The distinction between violating a legal
right and vielating a clearly established legal right must lie in
the how apparent the existence of the right is to the parties.
Anambiguous statute no more clearly establishes a legal right
than does a single thiread of disputed precedent.

Defendants urge the importation of the standard for what is
clearly established from the dectrine of qualified immunity
for government officials. See Curfey v. Klem, 489 F.3d 199,
206-07 (3d Cir. 2007} {explaining scope of what is considered
clearly established in context of qualified irarnunity). Under
that doctrine, the assessment of what is clearly established
is somewhat fact-specific, requiring that "it would be clear
to a reasonable officer that his conduct was unlawful in the
situation he confronted ."Jd at 207 {internal guotations and
citations emitted). Defendants’ position gives some meaning
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to the phrase, suggesting that the New Jersey legislature
intended (o impose NJTCCA liability only upon those
vendors whose violation of a consumer statute was so clear
that no reasonable vendor could fail to know that its conduct
was prohibited. And Defendants also point to some legislative
history, a statement in support of the NJTCCA's passage, that
is consistent with Defendants’ position that the requirement
that the right be clearly established is meant to limit the
scope of protection to those rights about which there s no
reasonable disagreement. See Statement, Bill No. Al668,
1981 N.J. Laws, Chapter 454, Assembly No. 1660, page 2
(PAG's Ex. A) (identifying well-settled rights as examples
of clearly established rights). Even if less is required to
make a right clearly established under the NJTCCA than in
the context of qualified immunity from constitutional tors
Hability, to give the phrase any meaning at all requires that the
right in question must have a more established basis than its
mere post hoc recognition of a right in a district court, which
is all that is present here.

*5 At the time the warranties were made, there
was no unambiguous statutory text, helpful legislative
history, relevant precedent. or determinative regulatory
interpretations, There was a nonbinding regulation that
addressed only one of the questions about the scope of
the anti-tying provision. In other words, there was no
established standard putting Defendant on notice that its
conduct was prohibited. Whatever the NJTCCA means by
"clearly estzblished,” it cannot apply to the right in question
here, Therefore, the Court finds that the right being invoked
in this case was not clearly established by the MMWA, at the
time these warranties were offered, and therefore Plaintiffs
cannot state a claim under the NJTCCA for the violation of
this right.

C. Validity of the Warranty and Restitution Damages

1. Standing

in addition to their statutory claim under the NJTCCA,
Plaintiffs seek to have their wamranties voided and the
consideratlon they paid for them returned. The factual and
legal bases for these requests for relief are clear: Plaintiffs
allege that the IBEX warranty is void under the common
law of contracts because the restrictions on use of the
replacement credit violate the anti-tying provision of the
MMWA, and Plaintiffs are therefore entitled to the retum of
that portion of the consideration paid for the warranty. Both
New jersey and federal law provide this relief to consumers
who can show that a contract they entered into is prohibited

by a statute designed to protect them, and that voiding
the contract or part of it is consistent with the purpose of
the statute. See, eg., Wessel v. City of Albuguergque, 463
F.3d 1138, 1146-47 {10th Cir.2006); Marx v. Jaffe, 222
A.2d 519, 521 {(NJ.Super.Ct.App.Div.1966); Sammarone v.
Bovino, 928 A 24 140, 145-46 {N.}.Super.Ct.App.Div.2007).
Unfortusately, though it is clear what must be determined by
this Court in order to assess whether Plaintiffs are entitled to
the relief they seek, there has been much confuslon over what
to cail the legat cause of action according to which this relief
is sought. This confusion has led Defendants to chailenge,
among other things, Plaintiffs’ standing to bring this claim.

In the original Complaint, Plaintiffs pleaded separate causes
of action for unjust enrichment and rescission. The Coust
dlsmissed rescission as 2 cause of action because resclssion
Is not a cause of action at law, but is rather ar equituble
remedy available to 2 Court when a party has shown that It
is entitled to such relief and no remedy at law is available,
McGarvey I 639 F.Supp.2d at 468;sce Hilton Hotels Corp.
v. Piper Co., 519 A2d 368, 372-73 (N.1.Super.Ct. Ch.
Div.1986); See Canfield v. Reynolds, 631 F .2d 169, 178
(2d Cir.1980), Hoke, Inc. v. Cullinet Software, Inc., No.
89-1319, 1852 WL 106784, at *2 {D.N.J. Apr. 28, 1992)
{"[Rlescission refers to a remedy, not a cause of action.”).
The Court permitted Plaintlffs to seek this relief under their
unjust enrichment count, on the theory that if the warranties
were proven to be illegal, the contracts could be voided, and
it may be unjust enrichment to permit Defendants to retain
Plaintiffs' consideration in such a clreumstance. McGarvey 1,
639 F.Supp.2d at 4686,

*§& In the Second Amended Complaint, Plaintiffs added a
count for declaratory judgment finding the contract void,
presumably because Plaintiffs saw this as a necessary step for
a cause of action based on unjust enrichment. That is how the
Court now finds itself asked to determine whether Plaintiffs
have standing to seek declaratory judgment, as il it were
disembodied from the effort to obtain restitution damages.
It is also how the Coust is in the positlen of determining
whether the claim for unjust enrichment is futile because it
ordinarily requires & "fatlure of remuneration” that “enriched
defendant beyond its contractual rights,” VRG Corp. v. GKN
Realty Corp., 641 A 2d 519, 526 (N.1.1994).

it may be that neither declaratory judgment nor unjust
enrichment are the right rames for a claim seeking to void
a contract as against public policy and to recover restitution.
But if so, Plaietiffs’ error is one of nomenclature, not of law.

o
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As explained above, both New Jersey and federal law are clear
that in certain circumstances a party is entitled to return of
the conslderation paid for a contract following a declaration
that the contract Is unenforceable because of conflict with
a statute, The Second Amended Complaint is more than
sufficient to put Defendants on notice that this is Plaintiffs’
claim.

However the ¢laims seeking this relief are characterized, as an
action to void the contract and recover for unjust enrichment
ar otherwise, they are an effort to obtain restitution by a party
to a contract that is unenforceable because it conflicts with
public policy. Plaintiffs have standing to seek this relief. The
injury from which Plaimiffs seek redress is the loss of their
payment for a warranty that aliegedly viclates public policy.
There is no concern that the declaratory judgment would be an
advisory opinion, because the determination that the contract
is void is actually just an underlying determination that the
Court rmust mzke it order to resolve the controversy over

whether Plaintiffs are entitled to restitution damages. 4

2 Merits

That a contract contains terms that contradict some statute
does not necessarily mean the contract is unenforceable, nor
does it necessarily entitle any party to be returned {o its pre-
contract position. Instead, when a provision of a contract
violates a federal statute, the language and purpose of the
statute itself determine the legal consequences. Sofa Electric
Co. v. Jelterson Flectric Co., 317 U.S, 173, 176-77 {1942).
See Kelly v. Kosuga, 358 U.5. 516, 518 (1959} {"The Court
chserved that the Shermsan Act's express remedies could
not be added to judicially by including the avoidance of
private contracts as a sanction.”); Roadmaster {USA) Corp.
v. Calmodal Freight Systems, Inc., 153 Fed. App'x 827, 830
{3d Cir.2005); Rothberg v. Rosenbloom, 808 F.2d 252, 254
n. 2 {3d Cir.1986); Northern Indiana Public Service Co. v.
Carbon County Coal Co., T99 F.2d 265, 273 (7th Cir.19886)
{"When the statute is federal, federal law determines ... the
effect of the viclation on the enforceability of the contract.”).
This is because “jwihen a federal statute condemns an act
as unlawful the extent and nature of the legal consequences
of the condemnation, though left by the statute to judicial
determination, are pevertheless federal questions, the answers
te which are to be derived from the statute and the federal
poilcy which it has adopted ."Sola Electric Co., 317 U.S.
at 176. Thus, the determination of the legal conseguences
becomes a guestion of the language and intent of the MMWA,
because the putative invalidity of the warsanty contract in this

case is based on its conflict with the anti-tying provision of
the MMWA.

*7 The Third Circuit Court of Apgpeals has stated that §
178 of the Restatement {Second) of Confracts is an accurate
reflection of the law on whether to enforce contracts as
contrary to public policy. See Shadis v. Beal, 685 F.2d 824,
832 a. 15 {3d Cir.1982). The Restatement provides for a
balancing of interesis in which a term is unenforceable if
“the interest in its enforcement is clearly outweighed in the
chreumstances by a public policy against the enforcement of
such terms.”Restatement (Second) of Contracts § 178 {1881).
Several factors generally favor enforcement {i.e. freedom of
contract) and there may be a speclal public interest in the
enforcerzent of particular terms. fd. Against these factors,
courts generally assess {1) the strength of the policy with
which the contract term cenflicts {i.e. criminal prokibition
vs. minor regulatory detail); (2} whether and to what extent
refusal to enforce the term furthers that pelicy; and (3)

misconduct of the parties. fd. 5

There is ne special public interest favering enforcement of
this consumer warranty, nor misconduct alleged in this case,
s0 the Coust must determine whether the general interest
in enforcement is clearly cutweighed by the strength of the
policy wlth which the contract term cenflicts and the extent
that refusal to enforce the term furthers that policy.

Congress sought to achleve mwultiple purposes with the
enactiment of the MMWA, including protecting consumers
from deception, making warranties easier for consumers
to enforce, and improving compefition in the marketing
of consumer products. 15 U.S.C. § 2302{a); H.R.Rep. No.
93-1107 (1974); S.Rep. No. 93-1408 (1974). The anti-
tying provision embodies several of these purpeses by both
removing conditions on warranties to make them more
easily enforced by consumers, and improving competition by
improving consumer choice, as in the case of the ability to
select a brand of replacement paris.

Although refusal to enforce a warranty with a prohibited tie
would discourage warrantors from: drafting them, the text and
structure of the MMWA make cleur that Congress determined
that the inferests served by the statute were not furthered
by veiding all warranties prohibited by the antl-tying clause,
Fhe MMWA, does not consider a party to have been injured
merely by agreeing te a warranty with a tying provision,
and only provides for redress when some additlonal injury
fias occwred as a result of a violation of the MMWA. The
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statate provides for a right of action for consumers to seek
legal and equitable relief if they have been “"damaged by the
faflure of a ... warrantor ... to comply with any cobligation
under [the MMWAL, or under a written warranty.”15 U.S.C.
§ 2310{d) (3). Conversely, the statute permits the FTC to act
on behalf of the consumer even when injury has not resulted
by providing that “{ilt shall be # violation of section 45(a)
{1) of this title funfair competition] for any person to fail to
comply with any requirement imposed on such person by this
chapter {or a rule thereunder} or to viclate any prohibition
contained in this chapter {or a rule thereunder).”§ 2310{b).
Thus, white the F1C is given the power to bring enforcement
actions pursuant to 15 US.C. § 45 upon a mere failure to
comply with the MMWA, the consumer who is 2 party to the
prohibited agreement is only empowered te bring an action
when damaged,

*8 That the statute does not intend to void warranties
prohibited by the anti-tying provision is further bolstered by
the fact that the MMWA provides that no legal actios can be
brought under s private right of action until the warrantor
Is given the opportunity to cure the violation. 15 U.5.C. §
2310(e). This Is consistent with the statute's statement of
2 “policy to encourage warrantors to establish procedures
whereby consumer disputes are fairly and expeditiously
settled through informal dispute settlement mechanisms 715
U.S.C. §2310(a).

The clearest indication that the purpose of the MMWA is
not furthered by voiding warranties prohibited by the anti-
tying provision is that where Congress did think that voiding
contraciual terms served the purposes of the MMWA, it did
so explicily. Congress did so in § 2308(c), which states that
“a disclaimer, modification, or limitation made in viclation
of this section shall be ineffective for purposes of this
chapter and State law."§ 2308(c). The statute’s purpose is the
regulation of cerfain contractual agreements, so the drafters
of the statute knew that there would always have been an
underlying contract whenever a provision of the statute is

Foatnotes
i The text reads in full:

vialated, That Congress expressly included this remedy for
§ 2308(c}, but did not Include it for the anti- tying provision,
strongly suggests that nonenforcement was not the intended
consequence of the anti-tying provision. See. e g, Abduilah
v. American Airlines, Inc., 181 F.3d 383, 372 (3d Cir.1589)
{applying and explaining this “ta express ane s ta exclude the
ather” rule of statutory interpretation).

in sum, it does not further the policy enacted in the MMWA
—whick includes careful staterments about when consumers
have a right of action, when the FTC is empowered to act, and
what kinds of terms are unenforceable——to permit a party to a
warranty witha prohibited tie fo simply void the contract and
recoup its consideration by reference to the statate without
regard to the statute’s limited remedies. Conseguently, the
Court finds that the warranty remains enforceable, and the
claims for declaratory judgment and unjust enrichment are
futile.

VI. CONCLUSION

This Coust's interpretation of the MMWA's inscrutable anti-
tying provision is not clearly established. H therefore cannot
form the basis for an action under the NJTCCA. And without
a viable claim that the warraniy violates the NJTCCA,
Plaintiffs’ effost to void the warranty is futile because, unlike
the somewhat ambiguous anéi-tying provision, the rest of the
MMWA is clear that its purpose is not to allow consumers o
void their private contracts without some additional proof of

injury.

Although the denial of a motion to amend would ordinarily
mean the parties would proceed to litigate the existing version
of the Complaing, in this case today's Opinion also necessarily
finds that claims contained in that complaint fail to state
a claim upon which relief may be granted. Therefore, the
motion to file the Second Amended Compiaint will be denjed
and the First Amended Complaint wili be dismissed. The
accompanying Order wili be entered.

No seiier, fessor, creditor, iender or baiiee shaii in the course of his business offer to any consumer or prospeciive consumer or
enter info any writien consumer contract or give of dispiay any weitten consumer warranty, notice or sign afier the effective date
of this act which inciudes any provision that violates any clearly established iegal right of a consumer or responsibitity of a selier,
lessor, creditor, jeader or bailee as estabiished by State or Federal iaw at the time the offer is made or the consumer contract is
signed or the warranty, notice o sign is given or dispiayed. Consumer means any individual who buys, ieases, borrows, or bails
any maney, property or service which is primarily for personal, family or househoid purposes.

N.I. Stat, Ann. § 56:12-15.
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2

The regulation reads: “Under a limited warranty that provides only for replacement of defective parts and no portion of labor charges,
fthe anti-tying provision} profubits a condition that the consumer use only service (labor} identified by the warrantor to instait the
replacement parts. A warrantor or his designated representative may not provide parts under the warranty in a manner which impedes
or precludes the choice by the consumer of the person or business to perform necessary labor to install such parts.”16 C FR. §
700,10}

The most relevant case offered by Plaintiffs addresses an unambiguous right created by statute. See Mudlir v. Automobile Protection
Corp., Civii No. 07-3327(RBK), 2008 W1 4500612, *4-5 (D .N.J. September 29, 2008} (citing N.L Stat. Ann. § 56;8-19). The fwo
other cases do not discuss what “clearly established” means or implicitly interpret the phrase. See Bosfand v. Warnock Dodge, Inc ..
933 A.2d 942, 949 (N.].Super.Ct.App.Div.2007); Barows v. Chase Manhattan Mortg. Corp., 465 F.Supp.2d 347 (D.N.).2006}. If the
statute in this case was express and unambiguous in the creation of the right in question, then the Court would agree with Plaintiffs that
the right would be clearly established. As Plaintiffs correctly observe, the fact that the scope of the antl-tying provision was a matter
of first impression is not, in itseif, the dispositive inquiry. A guestion can have an obvious answer even if it has never been asked.
Depending on the nature of the contractuai relations between all the parties, it may oF may not be the case that the parfies with ne
executory obligations under the warranty agreemesnt are necessary parties to an action to void that warranty. Since, as explained
below, the Court finds that the effort {o void the warranty is futile, the Court need not reach the question of who the proper pasties
to such an effort are,

The Restatement also accurately captures the rule for restitution when “the claimant is regarded as being fess in the wrong because the
public policy is intended to protect persons of the class to which he belongs and, as 2 member of that protected class, he is regarded
as tess culpable."Restatement (Second} of Contracts § 198 (1981} see Wessel 463 ¥.34 at 1146-47, But the question of whether the
statute is intended to protect the claimant is not reached until it is determined that the contract term shouid not be enforced.

End of Document 4 2018 Tnomsen Rewters. No claim 1o ordginat U8, Government Warks.
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Opinion
PER CURIAM.

*1 This is a consurner fraud action in which defendants
Comfort Direct, Inc. and #is president and fifty percent
shareholder, Kevin Dyevich, appeal from an August 22, 2007
order that granted sumimary judgment to plaintiffs, Attormney
General Anne Milgrarn and Acting Director of the Division
of Consurner Affairs {Diviston), Lawrence DeMarzo. Both
defendants argue that, because there were genuine issues of

material fact, the judge erred in granting summary judgment.
Additionatly, Iyevich argues that the court erred by impesing
personal Hability on himn because there was ne justificatlon
for piercing the corporate veil. We affirm.

L

Phintiffs filed a cermplaint against defendants alleging
various viotations of the Consumer Fraud Act {CFA},
NJLS.A 56:8-1 to -20; the Delivery of Household Furniture
and Furnishings Regulations, NJA.C. 13.45A.51 to
-5.4; and the General Advertising Regulations, N.JA.C.
13:45A-8.1 to -8.8. Ia particular, phiniiffs alieged that
defendanis violated the CFA by engaging in uncenscionable
commercial practices, false promises and misrepresentations
in connection with their marketing and sale of the
"Self Adjusting Mattress” (mattress} that defendants
advertised on their websites at www.comfortdirect.com and
www.sathed .com. Defendants advertised the product as a
specialized, self-adjusting matiress that provides pressure
relief for consurners with heaith problems such as muitiple
sclerosis, quadriplegia, paraplegia and those who spend
significant time bedridden.

Phaintiffs alleged that the website advertising was fraudulent
and violated applicable regulations because: 1} the
testimonials and prize ribbon depictions from hospitals,
rehabilitation facilities, educatlonal institutions, physicians
and consurners were fabricated and unauthorized; 2) the
claims that Comfort Direct is “[tthe World's Premier
Manufacturer of Alternative Mattresses” and is the “Holder
of 13 World Wide Patents in the Mattress Industry” were
false because the company did not manufacture the matiresses
it sold and holds no patents; 3} the claim that defendants’
self-adjusting mattress was used "in hospitals and nursing
homes” was false because defendants did not seli to hospitals,
only directly te the public; 4} the photograph that defendants
¢laimed showed their "natienaily recognized” and "state of
the art Riesearclii and Diesign] facility located in upstate
New York” was false because it was not a photograph of
a Comfort Direct facility but instead depicted an unrelated
“stock photograph” of a factory elsewhere; and 5} despite the
website's promise of a full refund of the purchase price within
ninety days of purchase, a number of dissatisfied customers
were unable to obtain the promised refund.

Pretrial discovery revealed that Dyevich controlled the
day-to-day eperations of the company and developed and
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appreved the content of the website. Specifically, he compiled
the text for the comsumer and health care professionals’
testimonials, and obtained and placed on the website the
phetographs and logos of the nursing homes and hos pitals that
had supposedly purchased defendants’ mattress. He asserted
in his answers te interrogatories that he had centacted each
of the institutions named and depicted on the website, and
had ebtained their permission to use their photographs,
trademarks, logos and testimonials.

*2 On July 6, 2007, after discovery ended, plaintiffs
filed their motion for summary judgment. As required by
Rule 4:46-2{a}, plaintiffs presented, "in [ninety} separately
numbered paragraplis 2 concise statement of each material
fact as to which iplaintiffs] contendied] there iwas} no
genuine issue {] together with a citation to the portien of
the motion record establishing the fact or demonstrating
that it fwas] uncontroverted.” See K. 4:46-Z2(a}. Plaintiffs
supported thie allegations in those ninety paragraphs by
submitting: twenty certifications from consumers who
described their inability to obtain refunds for defective or
unsuitable merchandise; fifty-three certifications and letters
from hospitals and nursing homes asserting that their names,
loges and testimonials were fabricated and unauthorized
{disavowal certlfications}; specific references to the transcript
of Dyevich's deposition; and a certification from a Division
investigator.

In opposition to plaintiffs’ motion, defendants submitted an
affidavit from Dyevich, in which he asserted:

4. At no peint in gme did { place, or allow e be placed,
any factually incorrect statements, or, testimoniats on the
corporate website, Fach testimonial was authorized by the
¢lient, either verbally, or, in writing. The wording of each
testimonial was agreed upon by each individual offering
the testimonial and myself, usually by way of a teleplione
cali.

6. At no point in time did Comfort Direct ship any ..
defective, or, damaged merchandise to any consumers. Any
merchandise which was delivered in a2 damaged condition
to any consumer was damaged in transit, on a common |
carier.

9. On the rare occasion when a product does arrive late, or,
damaged, Comfert Direct, Inc. has always done everything

possible to keep the customer happy. either by replacing
the damaged product, refunding money, or, on occasion,
giving a complimentary pillow, or, the like.

None of these statemenis were supported by any
documentation or by any citation te the record.

Defendants also submitted a counter-statement of material
facts, which only admitted or denied four of plaintiffs’ ninety
numbered paragraphs on a paragraph-by-paragraph basis.
Defendants also offered an additional general, and somewhat
equivocal, denial of plaintiffs’ allegations:

3. At one point, or, anciher, each of the institutions which
is named on the Comfort Direct website has purchased the
products listed on that same website, either from Comfort
Direct, Inc., or, another corporation, such as KCL Inc,,
which Defendant Dyevich, or, Mr. John Wilkinson have
been affiliated with. The products soid to those institutions
were substantially the same as the products offered by
Comfort Direct, Inc.

4. At no point in time did Defendant Comfert Direct
or, Defendant Pyevich place any factually incorrect
statements, of, testimonials on the corporate website, Each
testimonial was autherized by the client, either verbaily,
or, in writing. The wording of each testimonial was agreed
upon by each individual offering the testimonial and
Defendant Byevich, usually by way of a telephone cali.

*3 Once again, defendants failed o provide any
documentary evidence of citation to the record for these
atditional statements of fact.

During cral argument en plaintiffs’ motion, defendants
produced, or at least referred to, 100 prescriptions and
authorizations that they had provided to plaintiffs in
discovery. The prescriptions were written on standard
prescription order forms bearing the printed name of a
physician, The sigaature on each was illegible. On top of each
prescription was an identical "Authorization Letter” undated
and on plain white paper containing the statement, “The SAT
Setf-} Adjusting Technelogy mattress is recognized for its
clinical benefiis and it is prescribed for certain conditions.
I agree and allew my professional endorsement of this
technology in a public forum.”

Defendants made ne effort, either at argument or in their
opposition to the motion, to match any of these 160
“Authorization Letters” to any of the fifty-three disavowal
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certifications that plaintiffs submitted in support of their
motion, Ultimately, it was wonclear which of plaintiffs
allegations the 100 prescriptions were intended to dispute
because: 1) the signatures on the prescriptions were illegible;
and 2) defendants failed to attach the prescriptions to
the specific testimonials that the prescriptions allegedly

verified. *

In a comprehensive oral opinion on August 22, 2007, Judge
Ciuffani concluded that defendants’ submissions failed to
raise a genuine issue of material fact. In particular, he
reasoned that!

defendants have failed to specifically
refute  any of the plaintiffs’
certifications or documents and simply
rely upon unsupported, just nmaked
or bald assertions denying certain
allegations. Such opposition does not
create ... an issue of material fact.... {A}
flat denial by the defendant ... does not
satisfy the court rules or the case law as
far as opposing a motion for summary

Judgment.

After analyzing the portions of the CFA and regulations that
plaintH¥s relied on, the judge granted summary judgment in
plaintiffs’ favor.

IL

We review the trial court’s grant of summary judgment de
nove. See Prudemtial Prop. & Cas. Ins. Co. v. Boyian,
307 M. Super. 162, 187 (App.Div), certif. denfed 154 N.J.
608 (1998). Employing the same standard the trial coust
uses, fbid., we review the record to determine whether there
are disputes over genuine issues of material fact, and, if
not, whether the undisputed facts, viewed in the light most
favorable to the parfy opposing the motion, nonetheless
entitle the movant to judgment as a matter of law, Brilf v
Guardian Life Ins. Co. of Am., 142 N.J. 528, 540 (1995).

In Point §, Dyevich argues that the judgment against him
should be vacated because the trial court erred when it
pierced the corporate vell and entered judgment against him
individually, This argument lacks sufficient merit to warrant
extended discussion. K . 2:111-3{}(1)(E). We add only the
following comments. The CFA, by its very terms, imposes

direct personal liability on a corporate principal. A judge is
not required to pierce the corporate veil in order to enter
judgment against a corporate officer, where, as here, that
officer personally engages in unlawful activity under N.J.5.4.

56:8-2.% Here, as we discuss in Part HI below, no genuine
issue of material fact existed on the question of whether
Dyevich engaged in wrongful conduct. Consequently, we
reject the argument Byevicl: raises in Point |

IiL

*4 Defendants’ argument in Point I that the judge erred in
his application of the summary judgment standard is equally
lacking in merit. As Judge Ciuffani correctly observed, a party
opposing a summary judgment motion must de more than
issue blanket denials of the movant’s staternents of undisputed
fact.Brae Asset Fund LF. v. Newman 327 N.JSuper.
128, 134 (App.Div.1999) (holding that “bare conclusory
assertions in an answering affidavitare insufficient to defeata
meritorious application for summary judgment”}. Moreover,
Rule 4:46-2(b} provides that where, as here, the party
opposing the summary judgment fails to specifically dispute
a movant's statements of fact by eitation to a portien of
the motion record, al! of the movant's propesiy-supported
statements of fact will be deemed admitted, Conseguently,
Judge Ciuffani properly deemed admitted all eighty-six
of plaintiffs’ undisputed statements of fact. Rule 4:46-2{b)
provides amiple support for so dotrg,

Last, we agree with plaintiffs’ argument that the party
opposing the motion must present a “genuine” issue of
material fact. See Brili supra, 142 N.J. at 540.The "
‘oppornient must do mote than simply show that there is sore
metaphysical doubt as to the material facts.' * Triffin v. Am.
Int'T Group, Inc., 372 N.J Super. 511, 523-24 {App.Div.2004)
{quoting Big Apple BMW, Inc. v. BMW of N. Am., Inc., 9714
F.24 1358, 1363 (3rd Cir.1992), cert. denied 507 U.S. 812,
113 §.Ce. 1262, 122 L. Ed 24 659 (1993)). Defendants made
a blanket denial and presented 100 Authorization Letters
without making any effort to specify the specific website
festimonials that the 100 letters purportedly authorized.
Therefore, we find that defendants’ opposition to the motion
is the sort of “gauzy,” Brill supra, 142 N.J. at 529, and
insubstential opposition to a summary judgment motion
that the Court in Brilf found to clearly warrant the grant
of summary judgment. /bid, Defendants failed to refute-by
anything other than an inadequate blanket denial-the well-

Yenatiseobegt & 20158 Thomgon Reutars. No daim o orginat LLS. Governmaent Worke, 3



Mitgram v. Comfort Direct, inc., Not Reported in A.2d {2008}

2008 WL 4702810

supported and meticulously documented averments contained Afftrmed.

in plaintiffs’ motion.

Footnotes

1 In support of their summary judgment motion, plaintiffs attached a certification from a Division investigator who certified that

ke had conspared the 100 authorization letters submitied by defendants to the testimonialy on defendants’ website, and found that
only thirteen of the names matched, When plaintiffs contacted those thirteen physicians, seven asserted that the testimonials were
fabricated and unauthorized. Thus, of the 100 prescriptions/authorization lettery submitted by defendants, eighty-seven were from
individuals about whon: plaintiffs had made no claims of fraud. Moreover, forty-seven of the fifty-three disavowal certifications that
plaintiffs submitted remained unrefuted.

2 'The relevant portion of the CFA provides that the term “person” as used in the CFA “shail include any ... officer, director ...

' stockholder...." N LS.A. 56:8-1{d}. As President of the company, and a fifty percent shareholder, Dyevich was both ar “officer” and
a “stockholder” and thereby was 2 “person” against whom liability could be directly imposed by virtue of his viclation of the CFA,
NJISA.56:8-2 See NJSA. 56:8-1{d).

End of Document 2155 Thomson Réuier&. Mo olaim fo original WS, Govarnment Works.
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PER CURIAM.,

*1 Plaintiffs appeal from an order that granted summary
judgment te defendant Jerry Russo, dismissing their
complaint as to him, We affirm.

During the peried from july te November 2010, plaintiffs

met with Brian Kieper ! and received estimates from BBK
Greup, Inc. (BBK) and BK Group, LLC {BK) for work to be
performed at their home. The work was commenced without
the execution of a signed written agreement, a violation of
NJAC. 13:45A-16.2{a}{12). Plaintiffs paid BBK and BK
a total of $75,060 for the work identified in the various
estimates,

Phaintiffs filed an eight-count complaint. They alleged claims
of breach of centract, negligence, breach of express and
implied warranties and unjust enrichment against BBK and
BK. Piaintiffs alleged that BBK's corporate veil should

be pierced 1o impose liability upon Russo; and that BK's
corposate veil should be plerced to impose liability upon
Kieper. The third count of the complaint alleged that zll
defendants committed acts in violation of the Censumer
Fraud Act {CFA), N.J.SA. 56:8-1 to ~-20, which included the
following:

¢ Defendant BBK performed work without presenting 2
written centract to plaintiffs which was signed by BBK,
BK, plaintiffs or defendants.

* Defendant BK misrepresented iself to the seller on the

Dlecember 14 and Jamuary 9 estimates as defendant
BEK.

* Defendants failed te include the dates or time period en or
within which the work was to begin and be comgpleted,
in vlclation of NJA.C. 13:45A-18.200 2} {iv).

* Defendants failed to provide a statement of any guarantee
or warranty with respect to any product, materials, labor
or services, in violation of NJA.C. 13:45A-16.2(12)
{vi}.

* Defendants failed te disclose that the entity doing the
wark would be defendant BK, in viclation of NJAC
13:45A-16.2(13}0).

* Defendants BBK and BK failed to identify their home
improvement license number,

* Defendant BBK failed te disclose to plintffs that
its home improvement license expired, and was not
renewed, on Decemnber 31, 2010

* Defendants failed te perform the work in a timely manner,
and failed to provide timely written notice to plaintiffs of
reasens beyond the defendants’ contrel for any delay in
performance, and when the work would be completed,
in viclation of N.JA.C. 13:45A-16.2(7) (i1) (iii).

» Defendants failed to comply with applicable state and
local building codes.

* Defendants demonstrated a total lack ef goed faith and
fair dealing as set forth above and by not properly
respording to plaietiffs’ requests te cerrect its faulty and
deficient work.

An answer and cross-claim against BK and Kieper was
filed on behalf of BBK and Russe. Referring to the
allegation in the complaint that Kieper had claimed to be

wyiNExt O 2018 Thomson Rauters. No caim o origingt LS. Government Works, 3



Okolita v. BBK Group, Inc., Not Reported in A3d (2014)

2014 WL 4997381

a representative of BBK, ihe cross-claim stated that Kieper
had no authority to act on behalf of either Russo or BBK.
The cross-claim also alleged that BBK and Russe “derived
1o berefit from any of the monies paid by the plaintiffs as
alleged in the complaint, had no conirol over the conduct
of the counterclaim defendants and are being sued solely
because BK Growp, LLC and Brian Kieper wrongfully held
themselves out to be representatives of the BBK Group, Inc.”

*2 Default was subsequently entered against Kieper, BK
and BBK. Default judgment in the amount of $57,066 and
atiorneys fees and costs in the amount of $15.869.89 was
entered against all defendants except Russo, who filed a
moticn for summary judgment.

Ia support of his motion for summary judgment, Russo
submitted a certification that included the following
assertions: He formed a corporation, BBK Group, Inc., for
the purpose of providing Kieper, his brother-in-law af the
time, with funds and the ability to operate a snowplowing
business. His understanding with Kieper was that Kieper
would run the operations and finances of the business; Russo
would be reimbursed for expenses he advanced and would
have a contractual right to ten percent of the gross revenlles
from snowplowing. Russo received some reimbursement of
his expenses, the last of which occurred “long before” the
transactions that were the subject of this lawsuit. Kieper must
have used BBK stationery to estimate the job for plaintiffs
and thers began using BX stationery. Russc had no knowledge
of BK's formation or ownership and stated it appeared that
any money received from plaintiffs were deposited into
accounts over which he had o control. Russe alse produced
a certification from Kieper, who corroborated his description
of events,

Plaintiffs contend that, despite Russo's assertion that he had
nothing to do with the operations or fimances of BBK, and
that BBK was not authorized to engage in the business of
home improvements, 2 home improvement license was jssued
by the State of New Jersey that identifies Russo as the
principal of BBK. Plaintiffs identify deposit slips awmd checks
with Russo’s name on them, dated in March and April 2010.
Consistent with Russo's certification, each of these checks
were written no later than three months before plaintiffs
received ap estimate from BBXK,

Plaintiffs filed a cross-motion for summary jadgmeni.zin
response t0 Russo's statement of material facts, plaingfis
admitted they had never met or spoken with Russo and stated

they lacked sufficient information {o admit or deny the lion's
shiare of the remaining statements of fact,

At oral argument on the motions, plaintiffs maintained that
BBK committed regulatory violaticns thaf rendered it liable
under the CFA. Plaintiffs’ counsel acknowledged that Russo
did not participate in the violations and that he had no
evidence Russo was aware of these violations. When the coust
described Russo as a passive sharehiolder, counsel agreed
that Russo "never did anything.” Nonetheless, he argued that
Russo should be liable based on the corporation's violations
because the corporation was a small corporation that Russo
incorporated, he was the principal, the director, and “he was
the corporation.”

in this appeal, plaintiffs argue that summary judgment should
rot iave been granted because a material issue of fact exists
as fo "whether Mr. Russo kaew, or should have known,
of the activities of Mr. Kieper."ln reviewing the summary
judgment decision here, we view the evidence “in the light
most favorable to the non-moving party,” and determine “if
there is a genuine issue 4s to any material fact or whether the
maoving party is entitled to judgment as a matter of law.” Kowe
v, Mazel Thirty, LLC, 209 N.J. 35, 41 {2012) (citing Brill v.
Guardian Life Ins. Co. of Am., 142 N_J. 820, 529 (1985)}."An
issue of fact is genuine only if, considering the burden of
persuasion at trial, the evidence submitted by the parties on
the motion, together with all legitimate inferences therefrora
favoring the non-moving party, would require submission of
the issue to the trier of fact.” K, 4:46-2(c). Therefore, the issue
here is whether the evidence arnd all legitiniate inferences to
be drawn therefrom requires submission of Russo's personal
Hability under the CFA to the jury.

*3 Generally, these "fundamental propositions” apply when
a plaingiff seeks {o impose personal liability upon a principal
int a corporatios:

{A] corporation is a separate entity from its shareliolders,
and ... a primary reascn for incorporation is the insulation
of shareholders from the liabilities of the corporate
enterprise. "[Eixcept in cases of fraud, injustice, or the
like, cousts will not pierce a corporate veil."FThe limitations
placed on & claimant's ability {o reach behind a corporate
structure are infentional, as "{t{he purpose of the doctrine
of piercing the corporate vef] is to prevent an independent
corporation from being used 1o defeat the ends of justice,
to perpetrate fraud, to accomplish & crime, or otherwise
te evade the law [.1° Hence, to invoke that form of relief,
the party seeking an exception to the fundamentat principle
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that & corporation is a separate entity. from its principal
bears the burden of proving that the court should disregard
the carporate entity.

[Richard A. Pulaski Constr. Co. v. Air Frame Hangars,
Inc., 135 NJ. 457, 472-73 {2008) (internal citations
omitted).}

The inquiry here is altered to a degree by the fact that
plaintiffs seek to impose personal lability upon Russe for
alleged violations of the CFA. In Allen v. v. & A Bros., 208
NJ 114 (2011), the Court obsesved, "there can be no doubt
that the CFA broadly centemplates impesition of individual
liability.”/d. at 130

The CFA seeks to protect consumers from three categories
of unfawful practices: affirmative acts, knowing omissions,
and violations of regulations promulgated pursuant to the
statute, Bosland v. Warnock Dodge, Inc., 197 N.J 543, 556
(2009). When the unlawful practice afleged is an affirmative
act of misrepresentation, "individuals may be independently
liable for vielations of the CFA, notwithstanding the fact that
they were acting through a corporation at the time.” Allen,
suprza, 208 N.J. at 131. However, the Court also noted that,
in each of the cases involving affirmative misrepresesntations,
“the individuals were not liable merely because of the act of
the corporate entity and no court suggested that they could
be. Instead, in each of these circumstances, courts focused
on the acts of the individual employee or corporate officer
to determine whether the specific individual had engaged in
cenduct prohibited by the CFA."Id. at 132.

In Allen, the Court then turned to the guestion whether,
and on what terms, an employee or cosporate efficer may
be independently liable when the CFA claim is based upon
a regulatery vielation. Jd . at 133. Because sirict Hability
applies to such vielations, the Court recognized that "notions
of faimess" are implicated by imposing individual liability
or corporate officers and employees. [&#d. Both the specific
regulations upon which the complaint is based and the
conduct of the individual defendant are pertinent to this
analysis. Jd. at 134.

that distinction gpon the status of the principals as “the
ones who set the policies” and whose liability will be
based on their “adoptiing} & course of conduct” that vielates
a regulation./bid. The Court analogized the basis for the
imposition of independent liability within the CFA context
to the “tort participation theory” discussed in Saltie! v. GSI
Consultants, Inc., 170 N.J. 297, 303 {2002):

[Tihe essence of the participation theory is thata corporate
officer can be held personally liable for a tort committed
by the corperation when he or she is sufficiently invelved
in the commission of the tort. A predicate to liability is
a finding that the cerperation ewed a duty of care to the
victim, the duty was delegated to tbe officer and the officer
breached the duty of care by his own conduct.

[d. at 303.}

The Court concluded, "individual Lability for a violation of
the CFA will necessarily depend upon an evaluation of both
tlie specific source of the claimed vielation that ferms the
basis for the plaintiff's complaint as well as the particular acts
that the individuat has undertaken.” Alfen, supra, 208 NJ. at
138,

The vielations alleged here arise out of the fajlure to secure
a written coatsact, deficiencies or alleged misrepresentations
in disclosures and other acts, nene of which were personally
committed by Russo. Plaintiffs admit they had no contact with
Russo and that he persenally did net violate any regulation.
They neither allege nor have produced any facts that
demenstrate that Russo was engaged in setting the policies
of BBK or adopting a course ef conduct for the corporatlon
that violated any of the regulations. To the confrary, they
contend that }izbility should be imposed because he “knew
or should have known™ about such vielations. But Russo's
assertions that he played no role in the running of BBK
were corroborated by Kieper and unrefuted by plaintiffs. To
impose independent liabllity upon him based on this record
would offend notions of falrress in much the same way as
if liability were imposed upon an employee whe neither set
policy ner acted cengraty to policy in vielating a regulation.

Affirmed,
*4 Axhough recognizing a distinction can be drawn between
principals ang employees of a corporation, the Court based
Footnotes
I Based upon his certification, it appears that defendant’s correct narme s Keiper. We use Kieper 1o be consistent with the caption in
this matter.
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2 Piaintiffy’' cross-motion was dented. They have not appealed from that order. ¥
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OPINION
PISANO, District Judge.

*1 Plaintiff Robert Wood Johnson University Hospital at
Hamilton, Inc. {"Plainziff”) and Defendant SMX Capital, Inc.
(" Defendant”) entered into an Agreement whereby Defendant
would construct solar panels on land it leased from Plaintiff
and seH the solar enezgy to Plaintiff. The Agreement required
five conditions precedent to be satisfled before the parties’
rights and obligations became binding. The conditions were
not satisfied . Plaintiff terminated the contract and brought this
action for breach of contract and breach of the implied duty
of good faith and fair dealing. Defendant’s Motion to Dismiss
[docket # 7] and Plaintiff's Cross-Motion for Leave to Amend
[docket # 11} are presently before this Court. The Court held
oral argument on July 25, 2013. Se¢Fed R.Civ.P. 78. For the
reasons outlined below, this Court grants Defendant’s Motion
to Dismiss and denies Plaintiff's Cross-Motion to Amend.

I BACKGROUND!

In 2013, Plaintiff issued a Request for Proposal ("RFP") to
“select a vendor to finance, construci[,} and operate a solar
facility” on Plaintiff's campus. Compl. § 7. Plaintiff selected
Defendant, and on October 27, 2011, Plainiiff and Defendant

entered a Solar Power Purchase Agreement (“Agreement”)
and a Lease. Compl. § 8.

A, Terias of the Agreement

Under the Agreement, Plaintiff leased to Defendant a piece
of property, upon which Defendant intended to “finance,
construct, own and operate a Solar Facilisy” at its sole cost
and expense. Compl., Ex. A, Recitals A-C. Plaintiff would
then purchase “ail of the Energy generated by the Solar
Facility ...."Jd. at Recital B. The parties agreed that Plaintiff
would pay a “fiat rate ... equal to eight and three quarters
cents ($.0875) per kilowatt hour” for solar energy. /4. at
3.3{(a}. Moreover, the parties agreed that Defendant may have
to expend $1.1 million to upgrade Plaintiff's existing utility
service from 480V to 26kV as part of the installation of
the Solar Facility. fd. at 3.3(c); Compl. § 15. If, however,
Defendant did not undestake the upgrade or the upgrade was
completed for less than $1.1 million, the purchase price of
$.6875 per kilowait hour would be reduced by an appropriate
amount. /. The Agreement commenced on Qctober 27, 2011
and would continue for approximsately twenty years after the
date that the Solar Facility began commercial operations. Id.
at 2.1{z). Plaintiff could extend the term of the Agreement for
an additional five years. /. at 2.1{b).

The ‘“rights and obligations of the Parties under
this Agreement,” however, were “conditioned upon the
satisfaction in full {or waiver) of the following conditions
precedent} ™

{a} Defendént “shall have received evidence satisfactory to
it that the Tax Incentives will be available to” i;

{by “all applicable governmental approvals, permits,
contracts and agreements required for instailation,
operation and maintenance of the Solar Facitity and the sale
and delivery of Energy to ... [Plaintiff] as well as applicable
certifications and authorizations have been obtained or can
be obtained in due course and without unreasonable cost
or delay;”

*2 {c) Defendant “has obtained confirmation, satisfactory
to it, that an Interconnection Agreement, in form and
substance reasonably acceptable to ... [Defendant], will be
executed and delivered by the ... [Plaintiff] in accordance
with Section 5.1(e};”

(d) Defendant “has obtained conflrmation, satisfactory to
#, that the Solar Facility is eligible for the Utility’s net

A4
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metering service and refated rules of service applicable to
customer on-site generation of renewable energy™:

{¢} Defendant “has obtained from any mortgagess,
bondholders and other lien holders with respect to the
Facility Site or the Premises waivers of any interest
in the Solar Facility or payments arising in connection
therewith.”

[Agreement, § 2.2.]

The Agreement provides that Defendant "shall make
commercially reasonable efforts to achieve the results
desired by" these conditions precedent "as expediticusly as
practicable.” o at § 2.2(f.

Furthermore, the Agreement defines “default” as including
"the failure to perform any material covenant or obligation set
forth in this Agreement ... if such failure is not remedied ...

within twenty (20) Business Days after receipt of written-

natice from the Non-Defaulting Party ...."Jd at § 8.1{d}). The
Agreement also contains a limitation of liability provision
which excludes the recovery of “special, punitive, exemplary,
indirect, or consequential damagses ...."fd at § 11.2.

B. Defendant's Afleged Default

During the RFP process, Defendant informed Plaintiff that
Advanced Solar Products, 2 company “with considerable
experience in the field of solar energy and related
sustainable technologies,” would be part of Defendant’s
tearn and “lead the engineering, designl] and building
effort for the Solar Facility."Compl. § 20. After entering
the Agreement with Plaintiff, on March 26, 2012,
Defendant entered an Engineering, Procurement and
Construction Contract with Advanced Sclar. Under this
contract, Advanced Solar was “responsible for all of
the work and sesvices required in connection with the
design, engineering, permiting, procurement, civii works,
construction, instailation, commissioning, start-up, testing
and completion of the Solar Project.”Comgpl. § 22. Defendant
and Advanced Solar agreed that Defendant had the right o
suspend Advanced Sclar's work and terminate the contract for
its convenience. Compl. § 23.

On April 11, 2012, Defendant issued 2 limited notice to
proceed, which “authorized Advanced Solar to commence
a preliminary design and site plan for the Solar
Facility.”Compl. § 24. Less than a month later, Defendant

directed Advanced Solar to cease all work related 1o the Sclar
Facility.

On May 24, 2012, Plaintiff sent Defendant a Notice of
Event of Default ("Notice"} pursuant to Section 8.1{d) of the
Agreement. In the Notice, Plaintiff told Defendant that it "was
not making 2 commescially-reasonable effort to satisfy the
Conditions Precedent nor to proceed with construction of the
Solar Facility.”Compl. § 28. Mereover, Plaintiff demanded
that Defendant cure the default within twenty business days of
receipt of the Notice. Defendant received a copy of the Notice
no later than May 25, 2012; however, it ¢id not commanicate
with Plaintiff or cure the default in the twenty business days
following receipt of the Natice. As a result, on July 16,
2012, Plaintiff sent Defendant a letter, stating that the Lease
termirated en june 30, 2012 and designating August 16, 2012
as the early termination date for the Agreement. Defendant
has sinee advised Plaintiff that it accepts August 10, 2012 as
the Agreement's termination date and June 30, 2012 as the
Lease'’s termination date,

C. Procedural History

*3 On November 13, 2012, Plaintiff filed a Complaing,
alleging breach of contract because Defendant did not make
"commerciatly-reasonable efforts to satisfy the Conditions
Precedent or 1o proceed with development of the Solar
Facllity” and breach of the implied covenant of good faith and
fair dealing. Comgpl. 1] 26, 42. Plaintff alleges that due to
Defendant’s breach, it "has and will suffer” direct damages,
including the benefit of its bargain. Specifically, Plaintiff
alleges the following damages: (1) "the ability tc purchase as
muchas 3,004,904 kWh of electricity per year at the Purchase
Price of $.0875 for a pericd of up to twenty-five years, which
Purchase Price is substantially below the price of electricity
that the Hospital currently pays and will pay in the future”™;
(2) "the guaranteed right to purchase as much as 2,554,168
kWh of electricity at & Purchase Price of $.6875 for a period
of twenty-five years, which Purchase Price is substantially
below the price of electricity that the Hospital currently pays
and will pay in the future”; (3) the upgrade to the existing
electric utiiity service, which is estimated to cost $1.1 million;
and (4} the cost of roof repairs, which is estimated to be
$150,000. Comgpl. § 38.

Defendant filed its Motion to Dismiss pursuant to Rule
12{3(6) on December 20, 2012 |docket # 7}, arguing
that: {1} Plaintiff failed to allege sufficient facts to state
a claim for breach of contract, and the nonoccurrence of
conditions precedent is not a breach: and {2} Plaintiff failed
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to ailege sufficient facts to show cognlzable damages because
the Agreement’s limitation of lHability provision prevents
consequential damages and Plaintiff's alleged damages are
consequential. Plaintiff filed its Cross-Motion to Amend on
January 22, 2013 {docket # 11], asserting that: (1) it alleged
sufficient facts to state a claim for breach of contract and
breach of the jmplied duty of good faith and fair dealing;
(2} Defendant is liable for breach because it prevented the
conditions precedent from occusring; and (3} it should be
granted leave to amend #s Complaint. Defendant replied on
January 28, 2013 idocket # 13|, contending that Plaingiff
assumed the risk that the conditions precedent would not
peeur since the language in the conditions precedent indicates
that their occurrence depends on Defendant’s satisfaction; as
such, Plaintiff's claims for breach of contract and breacl: of
the implied covenant of good faith and fair dealing must be
dismissed.

IL DISCUSSION

A, Motion to Dismiss Standard

Under Federal Rule of Civil Procedure 12{(b}{6}, a case may
be dismissed for "failure to state a claim upon which relief
can be granted.”"Whille a complaint agtacked by a Rule
12{0 {6} motion to dismiss does not need detailed factual
allegations, ... a plaintiff's obligation to provide the ‘grounds’
of his 'entitiefment] to relief’ requires more than labels and
conclusions, and a formulaic recitation of the elements of a
cause of action will not do.” Bell Alantic Corp. v. Twombly,
556 U.S. 544, 555, 127 S.Cr. 1855, 167 L.Ed.2d 829 {2007},
Therefore, in order to withstand a motion to dismiss pursuant
to 12(b)(6), "a complaint must contain sufficient factual
matter, accepted as irue, to 'state a claim to relief that is
plausible on its face.’” Ashcroft v. Igbal, 556 U.S. 662, 678,
129 S.Cr. 1937, 173 1L.Ed.2d 868 (2009). The plausibility
standard is satisfled "when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that
the defendant is liable for the misconduct aileged.”/d. The
plausibility standard is not a “probability requirenient,” but
“it asks for maore than a sheer possibility that a defendant
has acted unlawfully."/d. To decide if a complaint meets
this plausibility standard and therefore, survives a motion to
disriss, the Third Circuit has required a three step analysis:
{1} the Court must “outline the elements a plaintiff must
plead to ... state a claim for relief”; {2} the Court must
identify “those ailegations that are no more than conciusions
and thus not entitied to the assumption of ruth™; and (3)
“where there are well-pleaded factual allegations, [the Court]
should assume their veracity and then determine whether

they piausibly give rlse to an entitlement for relief.” Bisirian
v. Levi, 686 F.3d 352, 365 (3d Cir.2N2); Sanmtiago v.
Warminster Twp., 628 ¥.3d 121, 130 (3d Cir.2010).

B. Breach of Contract

*4 To "establish a breach of contract claim, a plaintiff
has the burden to show” that: (I} “the parties entered into
a valid contract”; {2} the "defendant failed to perform his
obligations under the contract™; and {3) "plainfiff sustained
damages as a result.”Murphy v. Implicito, 392 N.]J.Super.
245, 265, 820 A.2d 678 (N.J.App.Div.2007). This Court
will grant Defendants Motion to Disrniss the breach of .
contract claim for three reasons: (1) Plaintiff did not show
that Defendant failed to perform its obligations under the
contract; {2} the doctrine of prevention does not apply because
Plaintiff assumed the risk that the conditions precedent will
be prevented; and (3) irrespective of that analysis, Piaintiff
did not show that it sustained cognizable damages.

First, Plaintiff failed to state a claim for breach of contract
because it did not plead sufficlent factual matter to show
the second element of breach of contract—that Defendant
failed to perform its obligations under the contract. Plaintiff
alieges that alihough the Agreement required it to do so,
Defendant did not niake “commerciaily-reasonable efforts
to satisfy the Conditions Precedent or to proceed with
development of the Solar Facility ...." Compl. $§ 19, 26,
The Complaint alleges that approximately five months
after entering the Agreement, Defendant contracted with
Advanced Solar and made Advanced Solar “responsible for
all of the work and services required in connection with the
design, engineering, permitting, precuremnent, civil weorks,
construction, installation, commissioning, start-up, testing
and completion of the” project. Compl. § 22. Approximately
two weeks later, Defendant instructed Advanced Solar to
proceed with the “preliminary design and site plan for the
Sofar Facility,” but less thana month later, Befendant directed
Advanced Solar to cease all wark. Compl. § 24-25. Pussuant
to its contract with Advanced Solar, Defendant had the
right to suspend Advanced Solar's work for its convenience.
Compl. § 23. Plaintiff does not allege, however, how
Defendant's alieged failure to make commerciatly reasonable
efforts to satisfy the conditions precedent constitutes a breach
of contract because the parties’ rights and obligations under
the Agreement never became binding since the conditions
precedent were not satisfied. See Agreernent, § 2 2. Moreover,
Plaintiff does not allege what commercially reasonable efforts
or steps, if any, Defendant made or failed to make regarding
the conditions precedent. Plaintiff merely concluded that
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Defendant faifed to make commerciaily reasonable efforts
to satisfy the conditions precedent, and it failed to provide
factual allegations that would plavsibly give rise to an
entitlernent for relief; this does not satisfy the standard in
Igbal and Bisirian,

Moreover, Plaintiff assuraed the rlsk that the conditions
precedent will be prevented and therefore, it cannot state
a claim for breach of contract that is plausible on its face.
“A condition precedent is either an act of a party that
must be performed or a certain event that must happen
before a contractual right accrues or a contractual duty
arises."Williston on Contracts § 38.7. Here, the "rights
and obligations of the Parties under the Agreement” were
“conditioned upen the satisfaction” of five cenditions
precedent, See Agreement, § 2.2, The nonoccurrence of a
cordlition "does not, absent a premise that it would eccur er
would be performed, give rise to a breach of contract” claira.
Willisien on Contracts, § 38.7; see also Shear v. Nat¥ Rifl
Ass'n of Am.,, 608 F2d 1251, 1254 (D.C.Cir.1979) {stating
“igleneratly, one is not bound by a conditional contract
unti} the conditlen eccurs™). The “doctrlne of prevention|,
however.} is an exception to this general rule.” Shear, 606
FZd at 1254-55.

*3 The doctrine of prevention is “triggered when a
promisor completely forecioses occurrence of the condition
or substantially hinders its occurrence” and makes a party
contractuzlly liable “when jthe] party wrongfuily prevents
the condition from occurring.” District-Realty Title ins. Corp.
v. Ensmann, 767 F.24 1018, 1023 (D.C.Cir.1985) (internal
guotation emitted}. Under this doctrine, "a party may not
escape contractual liability by reliance upon the failure of
a condition precedent...."Mobile Commcns Corp. of Am.
v. MCI Commens Corp., 1985 Del. Ch. LEXIS 562, *9,
1985 WL 11574 (Del. Ch. Aug. 27, 1985). The “theory
underlying this rule appears to be based on the eguitable
maxim that ene cannot profit from or escape liability for his

own wrongdoing.” Omaha Public Power Dist. v. Employers'

Fire Ins. Co., 327 F.2d 912, 916 (8th Cir.1964)."[Q]rdering a
party to stop performance may constitute prevention excusing
perforraance."Williston on Contracts § 39:13.

The doctrine of prevention, however, "does not apply where,
under the contract, one party assurnes the risk that fulfillment
of the condition precedent will be prevented.” Doherty v. Am.
Home Products Corp., 2000 U.S.App. LEXIS 14166, *5 (2d
Cir. Jun. 15, 2000) {quoting Mobile Commc'ns Corp. of Am.,
1985 Del. Ch. LEXIS 502, at *11, 1985 WL 11574). The

“essential inquiry is whether ot not the contract aliocated the
risk of nonsettlement.” Districe-Realty Title Ins. Corp., 767
F.2d at 1624,

Here, the docirine of prevention does net apply because
the language in the comditions precedent shified the risk
that the conditions precedent will not eccur to Flaintiff.
Three of the five conditions precedent required Defendans to
receive evidence or obtain confirmation "satisfactory to it,"
and one condition required the Interconnection Agreement
to be “reasonably acceptable to” Defendant. See Agreement,
§ 2.2{a)-{e).Sez, eg. District-Realty Titte Ins. Corp., T67
F.2d at 1024 (finding no prevention doctrine because *[bly
stating that the funds were to be returned to Ensmann
if settlernent did not occur "for any reason,’ the contract
allocates 10 Dumbarton the risk of nonsettlernent™); Mobile
Comme ns Corp. of Am., 1985 Del, Ch. LEXIS 502, at *11-
12, 1985 WL 11574 (finding that Plaintiff did not prevail
under the prevention doctrine because it assurned the risk
that Defendant’s board would disapprove the transaction
and "board approval was a condition to the consurnmation
of the deal"). Defendant “had every reason o bargain for
nonliability in the event that” the condltions precedent failed
o occur because it would finance, construct, own, and operate
the Solar Facility at its own expense. District-Realty Tite
Ing. Corp., 767 F.2d at 1022. The parties Ruther agreed
that their “rights and obligations ... under [the} Agreement”
were conditioned upon the satisfaction” ef the conditions
precedent. Thus, although Plaintiff atternpted to plead that
Deferdant breached the Agreement by failing to make
commercially reasonable efforts to satisfy the conditions
precedent, Plaintiff assumed the risk of nopeccurrence of
the conditions precedent. Plaintiff cannot now allege that
Defendant is liable for breach of contract because the
Agreeraent authorized the noncccurrence of the conditlons
precedent and the parties rights and obligations under the
Agreement never became binding. Theeefore, Plaintiff faited
1o state a claim for breach of contract that is plausible on its
face.

*6 Irrespective of the breach analysis above, Defendant's
Metion to Dismiss must alse be granted because Plaintiff
failed to suffictently allege another element of breach of
contraci—cognizable damages. The Agreement contains a
limitation of liability clause, which exciudes the recovery
of consequential damages, and Plaintiff's damages are
consequential. See Agreement, § 11.2. Limitation of lability
clauses, which place “contractual limit[s] on consequential
darnages[,] are permitted unless unconscionable.”Am.

w
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Leistriz Extruder Corp. v. Polymer Concentrates, Inc,
363 Fed. Appx. 963, 966 (3d Cir.2010). A clause is
“unconscionable only if the circumnstances of the transaction,
including the seller's breach, cause [the] exclusion to be
inconsistent with the intent and reasonable commercial
expectations of the parties ...." Am. Leistriz Extruder Corp.,
363 Fed. Appx. at 366 (internal guotation omitted). Plaintiff
has not alleged that the limitation of liability provision here
is unconscionable. Therefore, any request for damages rauss
be analyzed in conjunction with the Agreernent's limitation of
liabitity provision.

The “difference between direct and consequential damages
depends on whether the damages represent (1} a loss in
value of the other party's performance, in which case the
damages are direct, or {2) collateral losses following the
breach, in which case the darages are consequential"Asd
City Assoctates, LLC v. Carter & Burgess Consultants, Inc.,
4533 Fed. Appx. 174, 179 (3d Cir.2011)."Direct damages
refer to those which the party lost from the contract itself
—... the benefit of the bargain—while consequential damages
refer to economic harm beyond the immediate scope of the
contract.” Jd. “When performance of a condition precedent ...
has been prevented by the promisor,” the promissee is
“entitled to recover the contract price and, at & minimum,
may recover any actual expenditures rade in reliance on
the contract."Williston on Contracts § 39:12; see also United
States v. Behan, 110 U S, 338, 344, 4 5.Ct. 81, 28 L.Ed. 168
(1884) (stating where a "breach consists in preventing the
petformance of the contract,” damages are: (1) expenditures;
and (2) "the profits that he would realize by performing
the whole contract,” which "cannot always be recovered”
because they "may be too remote and speculative in their
character™).

Here, Plaintiff alleges consequential damages, which are
precluded under the Agreement’s limitation of liability
provision. Plaintiff does not allege any actual expenditures
because Defendant was supposed to finance, construct, own,
and operate the Solar Facility at its sole expense. Instead,
Plaintiff alleges the following damages: {1) the ability to
purchase a certain arnount of electricity at a cerfain cost;
{2} the guaranteed right to purchase a certain amount of
electricity at a certain cost; (3) the cost to upgrade the existing
electric utifity service; (4} and the cost of roof repairs. These
damages, however, are not cognizable because the rights
and obligations of the parties under the Agreement never
became binding since the Agreement's conditions precedent
were not satisfied. See Agreerent, § 2.2, Thus, it is irmproper

for Plaintiff to seck these damages because Defendant’s
cbligation 10 provide electricity and to irnprove Plaintiff's
electric utility service and roof never became binding. As
a result, Defendant's Motion to Dismiss rust be granted
because Plaintiff has failed to sufficiently allege cognizable
damages.

*7 Therefore, Plaintiff has failed to state a claim for breach
of contract because: (1} Plainsiff has failed to plead sufficient
factual matter to show a breach; (2} Plaintiff assumed the risk
of nonoceurrence of the conditions precedent and cannot now
aliege that Defendant breached the contract by preventing the |
conditions’ occurrence; and {3} Plaingff aileged consequential
damages, which are precluded by the Agreement's limitation
of jiability provision. Thus, this Court will grant Defendant's
Motion to Dismiss as to the breach of contract claim.

C. Breach of the Implied Covenant of Geod EFaith & Fair
Dealing

" A covenant of good faith and fair dealing is implied in every
contract....” Stamton v. Greenstar Recycled Holdings, LLC,
2012 WL 3201370, *4 (D.N.I Aug.Z, 2012); see also In re
Gulf Oit/Cities Service Tender Offer Litigation, T25 F.Supp.
712, 736 (5.D.N.Y.1988). The implied covenart of good faith
and fair dealing and the prevention doctrine are "substantially
related.” Akanthos Capital Mgmt, LLC v. CompuCredit
Holdings Corp., 677 F.3d 1288, 1297 (11th Cir.2012); see
also In re Guif Oil/Cities Service Tender Offer Litigation, 125
F.Supp. a¢ 737 n. 9 {stating that they are “kindred precepts"}.
Thus, just as the prevention doctrine “does not apply whese ...
one party assumes the risk that fulfiilment of the condition
precedent will be prevented,” Akamthos Capital Mgmt., LLC,
677 F.3d at 31297, good faith is irrelevant where, as here,
one party assumes the risk that satisfaction of the conditions
precedent will be prevented. See Divon v. Bernstein, 182 F.2d
104, 105 (D.C.Cir.1950) (finding the “issue of good faith ...
is irrelevant” where the contract authorized Defendant's
prevention by allowing kim to withdraw); s re Gulf O/
Cities Service Tender Offer Litigation, 125 ¥ Supp. at 738
(stating that the contract's language was “analogous” to
prevention doctrine cases where “parties placed the full
risk on plaintiffs” and finding that the contract’s language
“negated an iraplied good faith obligation™}. As aresult, here,
Plaintiff has failed to state a claim for breach of the implied
covenant of good faith and fair desling because Defendant’s
good faith is irrelevant since the contract shifted the risk of
noaoccurrence of the conditions precedent to Plaintiff, The
Court will grant Defendant’s Motion to Dismiss as to this
clairn as well,
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D. Cross-Motion to Amend

Plaintiff filed & Cross-Motion to Amend its Complaint, but
Defendant argues that the Cross-Motion should be denied
because it would be futile.

"A party may amend its pleading once as a matter of course
within: {A) 21 days after serving it, or {B) if the pleading
is one to which a responsive pleading is required, 21 days
after service of a responsive pleadlng or 21 days after
service of a motion under Rule 12(b), (e), or {f), whichever
is earlier."Fed R.Civ.P. 15{g) {1). After this, “a party may
amend its pleading only with the opposing party's written
consent or the court's leave,” and "itihe court should freely
give feave when justice so reguires."Fed R.Clv .P. 15{8)(2).
The following grounds, however, "could justify a denial of
ieave to amend”: undue delay, bad faith, dilatory motive,
prejudice, and futility Shane v. Fauver, 213F.3d 113, 115 (3d
Cir,2000). Futility exists when “the complain, as amended,

Footnotes

would fall to state a claim upon which relief could be
granted."Shane, 213 F3d at 115, In assessing futility, the
Court apphes the Rule 12(8}{6} standard. /d.

*8 Here, this Court will deny Plaintiffs Cross—Motion
to Amend because an amendment would be futile. The
Agreement s clear that Plaintff assumed the risk of
nonoceurrence of the conditions precedent, and new
atlegations in an amended complaint would not change this
fact. Thus, as demonstrated above, Plaintiff is unable and wilt
be unable to state a claim for breach of contract ard breach of
the implied covenant of good faith and fair dealing.

III. CONCLUSION

For the foregoing reasons, Defendant’s Motion to Dismiss
is granted and Plaintiff's Cross-Motion f0 Amend the
Complaint is denied. An sppropriate Order accompanies this
Opinion,

1 ln addressing a motion to disraiss, the Court must accept as true the aflegations contained in the Complaint. See Levkovsky v. New
Jersey Advisory Comm. on Judicial Conducy, 2012 WL 3715981, *1 n. 1 {DN.J. Aug.27, 20i2}. The Court "may consider the
allegations in the complaint, exhibits attached to the complaint, matters of public record, and documents that forn the basis of
Piaintif's claim.” Hendrix v. City of Trenton, 2009 WL 5205996, *3 {D.N.J. Dec.29, 2009). Thus, the facts below ate taken from
Piatatiff's Complaint filed on November 13, 2012, and any documents specificaily refbrred to in the pieadings such as the Solar Power
Purchase Agreemens: and Lease. The facts in this "Background” section do not represest the Coust's factual findings.

Evi of Documant
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OPINION
SIMANDLE, Chief Judge.

1. INTRODUCTION

*1 Jenna Sauro ("Plaintiff”) brings a putative class action
agamst Defendant LA, Fitness International, LLC {"[.A.
Fitness” or “Defendant"}, which operates health club facilities
throughout the country, including in New Jersey, alleging that
certain provisions of Defendant's Membership Agreement
violate state laws designed to protect consumers. Plaintiff
claims that the Agreement decsives consumers as to their
legal rights ard forces to consumers to waive their legal rights
in violation of the Consumer Fraud Act and the Truth-in-
Consumer Contract, Warranty and Notice Act. Plaintiff also
claims that the formatting of the Agreement runs afoul of the
Plain Language Act, because the printed type is too smatl,
the Agreement is too long ard the waiver provisions are not
highlighted properiy.

Before the Court is Defendant's motion o dismiss and to

strike class allegations. [Docket em 30.} For the reasons
stated below, the Court will grant the motion 1o dismiss.

1L Background

The facts of the case are uncontested. On March 21, 2011,
Plaintiff Sauro purchased a heaith club membership from
Deferdant and paid an initiation fee of $198 and a monthly

payment of $26.74, plus tax. | [Compl. § 6.} She also signed
Defendant's standard three-page Membership Agreement.
[# 47 Ex. A} The dispute in this case concerns the language
and format of the Agreement, and, accordingly. the Court will
describe the Agreement in detail.

The Agreement is more than 3,000 words long and printed “in
fine print less than 10 polnt font ...." [Compl. §% 8, 10(}.] The
second page of the Agreement, which displays the heading
“Additional Terms and Provisions,” contains 2 “Release and
Waiver of Liability and lademnity” provision (“walver”).
[fe. Ex. A] The 481-word waiver is circumscribed by a
thin lire, creating a box around the text and seiting the
paragraph apart from the rest of the page. The paragraph
begins with the words: "IMPORTANT: RELEASE AND
WAIVER OF LIABILITY AND INDEMNITY" in all capital
letters and states that use of the health club involves a risk
of injury to persons and property and that "Member assumes
full responsibility for such risks.” {Jd] The paragraph then
states that members agree to hold L A, Fitress harmless from
liabifity for any loss or damage resulting from Defendant's
“negligence ... or otherwise,” as permitted by law:

In consideration of Member and
Member's minor  children  being
permaitted 1o enter any facility of
1.A. Fiiness Member agrees
to the foliowing. Member herehy
releases and holds 1.A. Fitness, its
directors, officers, empioyees, and
agents harmless from all liability
to Member, Membert's children and
Member's personal representatives ...
for any loss or damage, and forever
gives up any claim or demards
therefore, on account of injury
to Member's person or property,
including injury leading to the death of
Member, whether caused by the active
or passive regligence of L.A. Fitness
or otherwise, to the fullest extent
permitted by law, while Member or
Member's minor children are in, upon,
or about L. A, Fitness premises or using
any L.A. Fitness facilities, services or
equipment.

1% Thamson Raytars, Na disim (o onging
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*2 [fd] The next sentence adds that members agree to
indemnify Defendant from any loss or damage resulting from
the negligence of others:

Member alse hereby agrees to
indemnify L.A. Fimess from any
loss, liability, damage or cost L.A.
Fitness may incur due to the presence
of Member or Member's children
in, upon or about the L.A. Fitness
premises or in any way observing or
using any facilities or equipment of
L.A. Fitness whether caused by the
negligence of Member(s} or otherwise.

[fd} The paragraph cencludes with the statement that the
walver and indemnity provisions are as inclusive as permitted
under New Jersey law, and, if terms of the Agreement are
held to be invalid, the rest of the Agreement will remain

enforceable: 2

Member further expressly ugrees that if the foregoing
release, waiver and indemnity agreement is intended to be
35 broad and irclusive as is permitted by the law of the State
of New Jersey and that if any portion thereof is held invalid,
itis agreed that the balance shali, notwithstanding, continue
in full force and effect. Member has read this release and
waiver of liabllity and indemnity ciause, and agrees that no
otal representations, siatemenis o inducement apart frem
this Agreement have heen made.
{/d] Finally, the following paragraph contains the
sentence, in ali capital letters: "IN NO EVENT
SHALL L.A. FITNESS BE LIABLE FOR ANY
SPECIAL, INCIDENTAL OR CONSEQUENTIAL
DAMAGES."{/d}
Plaintiff pleads no other facis about her use of Defendant’s
heaith clubs. There are no allegations that Plaintiff was
injured at Defendant's facility or that she was denied the
oppostunity te sue or refrained from suing or was denied
damages as a result of the waiver provisions. There are no
ailegations that Defendant has invoked the indemnity clause
against Plaintiff.

Plaintiff filed a putative class action in state coust under
New Jersey Court Rule 4:32, alleging that Defendant’s
Membership Agreement viclates state laws designed to

protect consumers. g1

Plaintiff alleges viclations of three state statutes. In Count
Cne, Plaintiff claims that Defendant's "misrepresentation,
predatory, deceptive, and unconscionable sales practices”
vlolate the Consumer Frand Act ("CFA"), N.J. Stat, Ann. §
56:8-1, et seq.[/d. §¥ 22-30] In Count Two, Pluintiff alleges
aviolation of the Truth-in-Consumer Contract, Warranty and
Notice Act (“TCCWNA"), N.J. Stat. Ann. § 56:12-14, et
seq.[7d. §¢ 31-35.] In Count Three, Plaintiff claims 2 viotation
of the Plain Language Act {(*PLA™), N.J. Stat. Ann. § 56:12-
1, et seq., which requires consumer contracts to be written “in
a simple, clear, understandable and easily readable way."{id
19 36--38.] In Count Four, Plaintiff requests declaratory and
injunctive reiief. [7d. §§ 39-40.1

Specifically, Plaintiff claims that the Agreement
“misrepresents o consumers that defendant is held
harmless ... for the negligent conduct of the defendant”
and that “consumers must indemnify defendant ...." [/d §
10(z)-(b}.] The Agreement "fails to inform consumers that
they have clearly established legal rights,” “misleads and
deceives consumers” as to those rights, “deters consumers
from exercising” those rights and “requires consumers to
unknowingly waive clearly established legal rights .." Hd
§ 10{)-(f).] Plaintiff asserts the indemnification provision
is unconscicnable. {/d. § 10{(g}.} Plaintiff claims that the
spectal damages provision prohibits the award of treble
damages in coniravention of the CFA and the TCCWNA,
[#d. € 10(g).] Finally, Plaintiff claims that the format of the
Agreement, at more than 3,000 words and insmall type, “does
not contain a table of contents and does not highlight for
consumers exceptions to the main conditions of the agreement
in violatien of the Plain Language Act.” [/d. § 10{}-(3).]

*3 Defendant removed the case to this Court pursuant to 28
U.S.C. 881332, 1441, 1446 and 1453. iNotice of Removal 1§
1-2.] Defendant asseris the action meets the reguirements for
Jjurisdiction under the Class Actlon Fairness Act, 28 U.S.C.
§ 1332(d}. because the putative class exceeds 140 members
(225,000 L.A. Fitness memberships in New Jersey since
2006), at least one member is a citizen of a state (New
Jersey) different thar the Defendant (California), and the
amount in controversy exceeds $5 million ($100 statutory
fine per violation under the TCCWNA, multiplied by 225,000
members), [Jd §99-11.]

Defendant now brings this motion to dismiss the complaint
and to strike class allegations. [Docket Item 10.] Defendant
argues that Plaintff fails to state a claim under amy of
the cited statutes and that the TCCWNA violates the Due

i
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Process Clause of the Fourteenth Amendment because it is
unconstitutionaly vague as applied te Defendant. [Def. Mot.
Br. at 1-2.} Defendant alse moves for the Court to sirike
the class allegations under Fed. R.Civ.P. 12(f}, because the
remedies provided by the CFA and TCCWNA “sufficiently

incentivize class members to bring individual claims..." 4

[fd.at 2]

11k, Standard of Review

To survive a motion to dismiss, & complaint must allege, in
more than legal boilerplate, those facts about the conduct
of the defendant giving rise to liability. Bell Ad. Corp. v.
Twombly, 550 11.S. 544, 555, 127 5.Ce. 1955, 167 L.Ed.2d
929 (2007); Fed R .Civ.P. 8{(3). A plaintiff need not explicitly
allege every element of her ¢laim but must plead facts
sufficient to provide the defendant with "fair notice” of the
basis for the claim and set forth “material points necessary
te sustain recovery.”Nix v. Welch & White, P.A,, 55 Fed.
Appx. 71, 72 (3d Cir.2003) (quoting Menkowitz v. Pottstown
Mem? Med. Cir., 154 F.3d 113, 124 (3d Cir.1988}). Factual
allegations must present a claim for relief that is plausible
on its face. Ashoroft v. Igbal, 556 1.5, 662, 678, 129 5.Ct.
1837, 173 L.Ed.2d 868 (2009). The Coust, when reviewing a
mation to dismiss, must "accept all factual allegations as true
and construe the complaint in the light most favorable to the
_plaintff.” Phillips v. Caty. of Allegheny, 515 F.3d 224, 231
{3d Cir.2008}. The assumption of truth does not apply to legal
conclusions couched as factual ailegations or to “[t]hreadbare
recitals of the elements of a cause of action, supported by mere
conelusory statements.” Jgbal, §56 U.S. at 678.

1V, Discussion

A. Failure to state a claim under the Plain Langaage Act
(PLA) (Count Three)

The Plain Language Act demands that a consumer contract be
“written in a simple, clear, understandable and easily readable
way."NJ. Stat. Ann. § 56:12-2. In deterraining whether a
contract comphes with this directive, "a coust ... shall take
inte conslderation the guidelines set forth in section 10 of
this act.” fd. Section 10 states that "a court ... may consider”
whether (1) cross references are confusing, (2} sentences are
longer than necessary, {3} sentences contain double negatives,
{4} sentences or sections are confusing or illogical, (5)
words are used in a sense other than their ordlnary cormmon
meaning, (6) the document contains frequent use of Old
E£nglish words or Latin or French phrases. § 56:12-10(a}. The
statute adds other factors a court may consider, concemning the

formatting of the contract; whether (1) sections are logically
divlded and captioned, {2) a table of contents or index is used
in contracts of more than 3,000 wozds, and (3} conditions and
exceptions to the main promise are given equal prominence
to the main promise and if the conditions and exceptions
are in at least 10-point type. § 56:12-10(b). Courts may
use their discretion as to how much consideration should be
given to the guidelines in & particular case. Boddy v. Cigna
Prop. & Cas. Cos., 334 NJ.Super. 649, 760 A.2d 823, 826
(NJ.Super.Ct. App.Div. 2008).

*4 Plaintiffs basis for her claim #s that the "conwact s
greater than 3000 words and does pot contain a table of
contents and does not highlight for consumers exceptions to
the main conditions of the agreement” and the waiver and
damages provisions appears “in fine print less than 10 point
font ... * [Compl. § 106)-{)).] Plaintiff alieges that “itlhe
form contract hides the unconscionable release and indemnity
provision in fine print jess than 10 peint font in vielation of
the Plain Language Act.” [Jd. ¢ 10, 760 A.2d 823(} ]

At the threshold, the Plain Language Act requires a plaintiff
to demonstrate that a material provisien of the contract
violates the Act and that “the violation caused the consumer
to be substantially confused about the riglits, obligations or
remnedies of the contract."N.1. Stat. Ann. § 56:12-3. Further,
the PLA provides: “There shall be no liability under sections
Jand 4 [N.]. Stat. Anp. §§ 56:12-3and 12-4 {relating to class
actions} | ift a. both parties to the contract have performed
their obligations under the contract ..." NJ. Stat. Ann. §
56:12-5. Thus, New Jersey courts have held that a PLA
plalntiff must allege that she was "substantially confused”
about the contracts terms, as "substantlal confusion”™ i
“a requirement of the Plain Language Act” Bosland v.
Warnock Dodge, Inc., 396 N.JSuper. 267, 279, 933 A.2d
842 {App.Div.2007), aff'd on other grounds 197 NJ. 543,
864 A2d 741 (2009). Plalntiff's Complaint fails to plead
that she was substantially confused by the provisions of the
contract. Likewise, Plaintiff does not allege that Defendant
has failed to perform its obligations under the contract, and
the reasonable inferences also suggest that Defendant has
not fafled to provide the services for which Plaintiff pald.
Accordingly, under the requirements of N.J. Stat. Ann. §§
56:12-3 and 12-5a the Complaint fails to state a claim
on which relief may be granted under the PLA. Therefore,
Cowt need not address the substance of the alleged PLA

violations. 5
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As presently pled, the Complaint fails to state a claim under
the PLA and it must be dismissed. Because Plaingff may be
able to cure these deficiencies by amendment, the Court is
dismissing Count Three without prejudice to Plaintiff's right
to file a motion to amend within thirty (30} days.

B. Failure {0 state a claim under the Consumer Fraud
Act {CFA} {Count One)

To state a claim under the CFA, the plaintiff must allege (1)
an untawful practice by the defendant, {2} an ascertainable
loss suffered by the plaintiff, and {3} a causal relationship
between the defendant’s unlawful conduct and the plaintiffs
ascertainable loss. N.J. Stat. Ann. § 56:8-19; see also
Gonzalez v. Wilshire Credit Corp., 207 N.J. 557, 25 A.3d
1103, 1115 (N.1.2011) {reciting the elements of the claim},
An “gnlawful practice” is:

itthe act, use or employment by
any person of any unconscionable
commercial practice, deception, fraud,
false  pretense, false promise,
misrepresentation, or the knowing
concezlment, suppression or omission,
in connection with the sale or
advertisement of merchandise
whether or not any person has in fact
been misiead, deceived or damaged
thereby....

*5 N.J Star. Ann. § 58:8-2. The term "merchandise”
includes “services” for the purposes of this statute. NLJ. Stat,
Ann, § 56:8-1{c). The New Jersey Supreme Court has held
that for a staternent to be a misrepresentation prohibited by the
CFA, it "has to be one which is material to the transaction and
which is a staternent of fact, found to be false, made to induce
the buyer to purchase.” Gennari v. Weichert Co. Realtors,
148 N.J. 582, 691 A.2d 350, 366 (N.].1897). For an alleged
deceptive act to be actionable, courts consider whether the
act "has the capacify to mislead the average consemer.” Union
Ink Co., Inc. v. AT & T Corp., 352 N.].5uper. 617, 801 A2d
361, 379 (N.J.Super.Ct.App.Div.2002} (reciting this standard
in the context of an allegedly deceptive advertisement); see
also Adamson v. Ortho-McNell Pharm., Inc., 463 ¥ Supp.2d
496, 501 (D.N.1.2006) (sane).

Plaintiff argues that her complaint states two bases for a CFA
viglation: {1} the ban on special, incidental or consequential
damages constitutes an unconscionable, uniawful act because
it precludes the award of statutory treble damages, and {2}

the breadth and scope of the waiver of liability "violate
a clearly established right under TCCWNA ..., and the
provision is therefore another 'affirmative act’ constituting an
'unconscionable act’ under the CFA."[PL Opp'n at 9-11.]

i Ban on special, incidental or conseguential damages
Defendant argues that Plaintiff fails to state a claim under the
CFA. [Def. Mot. Br. at 7.} On the issue of limiting damages,
Defendant first asgues that because Plaintiff fails to plead
facts showing she sustained any damages, the treble damages
provision of the CFA never comes into play. [Jd. at 18]
Defendant also argues that treble damages are punitive and
thus are not barred by the Agreement at all. {Def. R. Br. at
7.} Punitive damages, like attorneys' fees, do not fall within
the scope of the limitation on liahility that bars only “special,
incidental or consequential damages.” [fd., Compl. Ex. Al]
See Dualeman v. Elizabethtown Gas Co., 77 N.J. 267, 380
A.2d 566, 569 (N.J1578} (stating that the ireble damages
provision of the CFA is “a punitive measure”},

Plaindff argues that the ban on damages “violates] the
CFA's provision of treble damages,” and the "ban on treble
damages is unconscionable because it is one-sided in that
enly L.A. Fitness cannot be charged with sach damages ...
* [Kd at 10, 380 A.2d 566.] Plaintiff asserts that the Court
should consider {1) the bargaining power of the parties,
(2} the conspicuousness of the putative unfair term, and
(3) the oppressiveness and unreasonableness of the term in
determining whether the contract is unconscionshble. [Jd.. see
Carter v. Exxor Co. USA, 177 F.3d 187, 207 (3d Cir.1969)
{enumerating these factors).}

Defendant’s first argument—that Plaintiff suffered no damage
and therefore the treble damages provision is not implicated
~—is not & legitimate reason to find that the Defendant did
not conduct an unlawful practice. The statute provides that
an untawful practice may occur "whether or not any person
has in fact been ... damaged thereby ...." § 56:8-2. Whether
PlaintifT suffered damage—"an ascertainable loss”-becomes
relevant under the second prong of the CFA analysis. This
distinction is important because the New Jersey Supreme
Court has stated that, if a CFA claim is properly pled
and presents a triable issue, "a consurner-fraud plaintiff can
recover reasonable attorneys’ fees, filing fees, and costs if that
pilaintiff can prove that the defendant committed an unlawful
practice, even if the victim cannot show any ascertainable
loss and thus cannot consider treble damages.” Cox v. Sears
Roebuck & Co., 138 NLJ. 2, 647 A.2d 454, 465 (N.J.1994).
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*§ However, it is plainly true that treble damages are
net barred by the limitation in the Agreement. The treble
damages are mandatory under the CFA, if 2 plaintiff proves
a violation of the statute, N.J. Stat. Ann. § 56:8-19 {"In any
action under this section the court shail.. award threefold
the damages sustained ....") {emphasis added); see also Cor,
647 A.2d at 465 ("an award of treble damages and attorneys’
fees is mandatory”}. Special damages are *[dlamages that
are alleged to have been sustained in the circumstances
of a particular wrong” and "{tlo be awardable, special
damages must be specifically claimed and proved."Black's
Law Dictionary {9th ed.2009}. Incidental damages are
*[llosses reasonably associated with or related to actual
damages.”Id. Censeguential damages are those “that do rot
flow directly and immediately from an injurious act but that
result indirectly from the act.” 7d. Just as the Agreement does
not bar statutory damages, a multiplier of actual demages,
mandated by statute, fits none of categories listed in the
damages provision and thus is not bamred. This damages

limitation is thus not an unlawful practice under the CFA. 6

ii. Waiver of Liability

Plaintiff's complaint alleges that the waiver provision
misrepresents to consurmers that they cannot sue Defendant
for “negligent conduct.” [Compl. § 10.] Plaintff alse
asserts that Defendant's conduct is predatory, deceptive and
unconscionable. [Compl. §23.1

Defendant argues that Plaintiff fails to state a claim because
exculpatory clauses in gym membership agreements for
negligence are enforceable against adult sigratories, citing
Stelluti v. Casapenn Emters., LLC, 203 N.J. 286, 1 A3d
678, 684 (N.1.2010} (holding that 2 membership agreement
is enforceable when it eliminates liability for a gym
stemming from its own simple negligence, but not intentional
conduct, recklessness, or gross negligence}. To the extent the
complaint aleges the waiver is lllegai because it purporis
to be a pre-injury release of lability for minor children,
Defendant argues that the Agreement itself “does not purport
to walve any rights of a minor™ and that the Agreement enly
limits the member parent from bringing claims based on that
injury {for example, loss of consortium}; the minor child
retains the right to sue. [Def. Mot Br. at 10-11.]

Piaintiff argues that the waiver of liability is so broad as to
hold Defendant harraless for "gross negligence, or intentional
or reckiess conduct” and is "designed to deter consumers’
claims.” [1d. at 14.] Plaintiff also argues that the pre-injury

release of Hability for a minor child misrepresents that minor
children may not bring actions for Defendant's pegligent
conduct. {d. at 18; Compl. 4 1.}

it is prudent to begin by determining what representations
the Agreement makes to consumers, The Court agrees with
Pefendant that the Agreement does not purport to waive
pre-injury liability for a minor child The Janguage of
the Agreement clearly states that “Member assumes full
responsibility ...” and “Member hereby releases ...” and
“Member zlso hereby agrees to indemnify ... “ [Compl. Ex.
A} No language suggests that minor children are assuming
responsibility, releasing Defendant from lability or agreeing
to indemnify Defendant. Minor children waive no rights in
the Agreement,

*7 Next, the Agreement never states explicitly that
members waive rights to sue for intentional, reckless or
grossly negligent cenduct, although the open-ended language
permits that interpretation. The Agreement purporis to
release Defendant from liability for acts “caused by active
or passive negligence of L.A. Fitness or otherwise, to
the fullest extent permitted by law .. " [{d.{emphasis
added}. The indemnification sentence alse only mentions
negligence by name, but is simidarly open-ended: ... caused
by the negligence of Member(s} or otherwise. [Id. {emphasis
added}.] The insertion of “or otherwise” certainly permits the
interpretation that the provision covers conduct other than
negligence,

At the same time, the waiver provision is tempered and
bounded by language that limits the member's release of
liability t0 accord with state Jaw. The waiver provision states
that members release Defendant from liability “for any loss
or damage ... to the fullest extent by law," and the Agreement
is to be only “as broad and inclusive as is permitted by the Jaw
of the State of New Jersey ...." [ 1] The Agreement expressly
acknowledges the possibility that these specific provisions of
the agreement may be “Leld invalid” by courts. [ff] These
phrases clearly signal that the waiver is not absolute and is
only as comprehensive as is permitted by law. A consumer
of ordinary intelligence, without any special kpowledge of
law, likely would assume that Defendant could be sued
in court and heid liable for Defendant's own wrongdoing,

 particularly if the injury resulted from conduct that the law

Jabels intentional, reckless or grossly negligent. See Stelluti,
203 N.J 286, 1 AJd at 694 (holding that health club
membership agreements that release the club from lHability
for simple negligence are enforceable under New Jersey law).
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If the Jaw permits recovery, notwithstanding the agreement,
then members did not waive their rights.

The language does not misrepresent rights to consumers in
a manner actionable under the CFA. To be actionable, the
misrepresentation must be “one which is material to the
transaction and which is a statement of fact, found to be false,
made to induce the buyer to purchase.” Gennari, 691 A.24
at 366. If a consumer reviewing the Apreement interpreted
the document as Plaintiff describes in her complaint, the
consumer might be more likely to reject membesship than
to be induced to sign up as a result of the alleged
misrepresentations.

The Court's task here is mot to determine whether the
Agreement is enforceable as written, but rather whether it
has the capacity to mislead consumers or contains false
statements that induce consumers to sign up for memberships.
The Court finds that the Agreement is not deceptive and
not misleading for purposes of the CFA, and therefore, the
Agreement cannot be the basis for an uniawful practice.

iit. Ascertainable loss and causation

*8 Even if Plaintiff successfully pled an unlawful practice
by Defendant, she fails o plead an ascertainable loss and
causation under the CFA,

Plaintiffs suffer an ascertainsble loss when they
receive “something less than, and different from,
what they reasonably expected in view of defendant's
presentations.” Kleinman v. Merck & Co., Inc., 417 N.J Super.
166, 8 A.3d 831 {N.J.Super. Ct. Law Div.2009); see also
Smaflaj v. Campbell Soup Co, 782 PSupp.2d 84, 99
{D.N.1.2011) (“Anascertainable loss occurs when a consumer
recejves less than what was promised,” quoting Union Ink,
801 A.2d at 379). An ascertainable loss need not be an out
of-pocket loss so long as it is “guantifiable or measurable”
and not “hypothetical or illusory.” Thiedemann v. Mercedes—
Benz USA, LLC, 183 N.J. 234, 872 A.2d 783, 793 {N.].2005);
Lee v. Carter-Reed Co., L£LC, 203 N.J. 496, 4 A.3d 561,
576 {N.J.2010}. The plaintiff also must plead causation.
The causation requirement of the CFA is not equivalent to
reliance, “ToestabHsh causation, a consumer merely needs to
demonstrate that he or she suffered an ascertainable loss ‘as
a result of the unlawfu! practice.” Lee, 203 N.J. 496, 4 A.3d
at 577,

The only facts that could be consirued as a loss in the
complaint are Plaintiff's initiation and monthly fees. Plaingff

argues now that her ascertainable loss is “the entire amount
paid under the contract ...." [Pl. Opp'nat 11.]

Plaintiff does not aliege that she “receivefd] less than what
was promised” or that her out-of-pocket expenses were
“causally connected with the claimed defect” or deception or
misrepresentation, Romano v. Galaxy Toyora, 399 N.J.Super.
470, 945 A.2d 49, 55 (N.].Super.Ct.App.Div.2008}. Plaintff
paid her imitiation and monthly fees to gain access to
Defendant's facility and services; there are no allegations she
received anything less than what was promised, Flaintiff does
not make the argument that her loss was the ability to exercise
at a club where she enjoyed full legal rights. Even if such a
loss were ascertainable, she cannot demonstrate that she wus
promised more at the time of entering the contract. This is
an atypical CFA claim because Plaintiff argues not that she
enjoys fewer rights than she thought she had, based on the
language in the Agreement, but rather that she enjoys more
rights than were represented to her.

The heart of Plaintiffs claim appears to be that the
Agreement improperly stated her rights or that the Agreement
contravened state law. The alleged misconduct is a
mistepresentation or unconscionable deprivation of members'
legal rights, and Plaintiff suggests that a potential harm
resulting from this misconduct will be that members wilt
not exercise their legal rights. See P1. Opp'n at 14 (stating
the walver provision “is indispuiably designed to deter
consumers' claims”). Plaintiff does not allege that she
suffered any infury and tried, but failed, to exercise her rights,
or, better still, refrained from exercising her rights because
of the Agreement. The factual content in Plaintiffs complaint
simply does not demonstrate, nor does Plaintiff articulate
now, how any alieged unlawful practice by Defendant
resulted in Plaintiff's payment of initiation or monthly fees.
Plaintiff provides no link between the alleged harmful
conduct and her out-of-pocket expenditure, and therefore
Plaintiff fails to piead both an ascertainable loss and causation
under the CFA

*9 Therefore, Defendant's motion to dismiss the CFA claim
wili be granted. Plaintiff requests in her oppesition leave
to amend the Complaint. [P Opp'n at 7 n 4.1 Because
the complaint is so devoid of detail about Plaintiff and her
experience at Defendant’s facilities, the Court cannot state
with confidence that amendment of the CFA claim would
be futile, Therefore, the dismissal of Count One will be
witheut prejudice and Plaintiff may file a motion to amend the
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complaint within thirty {30) days of the entry of this Opinion
and Order.

C. Failure to state a claim under the Truth-in-
Consumer Confract, Warranty and Notice Act
{TCCWNA) (Count Two)

The TCCWNA provides that no seller shall “offer to any
consumer or prospective comsumer or enter into any written
consumer contract ... which includes any provision that
violates any clearly established legal right of a consumer ...
as established by State of Federal law at the time the offer is
made or the corsumer contract is sigeed ...." N.J. Stat. Ann,
§ 56:12~15. The statute provides a remedy when a contract
or notice “simply contains a provision prohibited by state or
federal law ... even if a plaintT has not suffered any actual
damages.” Barows v. Chase Manhattan Morgg. Corp., 465
F.Supp.2d 347, 362 {D.N.1.2006). The statute also provides
that the rights under the TCCWNA themselves cannot be
waived: “No consumer contract, warranty, hotice or sign, as
provided for in this act, shall contain any provision by which
the consumer waives his rights under this act,” § 56:12-16.

Defendarnt argues that because Plaintiffs claim is predicated
on violations of the CFA and the PLA, and because Plajrgiff
fails to state a claim under those statutes, her TCCWNA
claim must fail. [Def. Mot. Br, at 19.] Defendant argues
that Plaintiff "does not allege any other basis” for her
TCCWNA claim because she “has not alleged that any
‘clearly established right’ has been violated ...." [/d at 20.]

Plaintiff asserts that her claim ander the CFA is a violation
of clearly established law urder the TCCWNA. [P1. Opp'n
at 13] Plaintiff also claims that the waiver provision
“directly violates TCCWNA" because its scope encompasses
intentioral or reckless behavior or gross negligence, in
viofation of state law. [ at 14.] In addition, Plaintiff argues
that Defendant owes a duty to business invitees to keep its
premises safe and suggests, without stating explicidy, that
waiver of premises liability contravenes clearly established
law in New Jersey. [/d. at 15-16.} Plaintiff also claims that
pre-injury release of liability for miner children violates New

Jersey law. 7 [7d. at 16.]

The Court holds that the waiver and indemnity provisions do
not viplate “clearly established law” because the provisions
themselves pusport only to be coextensive with the laws of
New Jersey, The waiver provision states explicitly that the
member “releases and heids L.A. Fitness ... harmless from

all liabtlity ... to the fullest extent permitted by law, " {Compl.
Ex. A.] Likewise, the “indemnity agreement is intended to be
as broad and inclusive as is permitted by law in the State of
New Jersey ...." 1id] To the extert that premises liability is
¢learly established by New Jersey law--and the Court rotes
that it may not be clearly established that health clubs are
prohibited from waiving premises liability in membership
agreements—:the Agreement by its own terms does not waive
such liability. See Marting v. L.A. Fitness Int'l LLC, No.
12-2063, 2012 WL 3822083, at *4 (D.N.J. Sept4, 2012)
(stating that the membership agreement did not violate the
TCCWNA, in part because the agreement was limited to what
was "perritted urder the laws of the State of New Jersey”
and that “language ... shows an atternpt by the drafter to
conform to New Jersey laws™). It is true that a consumer,
unfamiliar with the faws of New Jersey, would not be able
to state with certainty how far the waiver exterds, but that
is mot grounds for a TCCWNA, violation. It is also true that
the Agreement’s language might give an imattentive reader
the wrong imgpression about the law, if the reader skips over
the limiting phrases “to the fuilest extent permitted by law”
and "as Is permitted by law." However, that does not mean
that the Agreement itself violates clearly established law, for
TCCWNA purposes.

*10 Because Plaintiff fails to plead any clearly established
law that the Agreement violates, the motion to dismiss the
TCCWNA claim wili be granted. This dismissal will be
without grejudice, and Plaintiff may file 2 motion (o amend
the complaint within thirty (30) days if Plaingff seeks to
redress these deficiencies.

D. Declaratory and Injunctive Relief

Having dismissed Plaintiff's claims, no basis remains in the
Complaint to enter declaratory or injunctive relief, and Count
Four of the Complaint will be dismissed without prejudice.

Similarly, with no claims remaining, Defendant’s motion to
strike class allegations wili be demied as moot,

V. Conclusion

Plaintiff fails to state claims under the Plain Language
Act, Consumer Fraud Act, and the Truth-in-Consumer
Contract, Warranty and Notice Act. The PLA claim, the
CFA claim and the TCCWNA claim will be dismissed
without prejudice ard Plaintiff may file a motion to amend
her complaint within thirty {30) days if Plaintiff is able
to cure the deficiencies identified herein. Count Four,
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request

dismilssed withoat prejudice. Befendant's motion to strike

class allegations will be dismissed as moot. Anaccompanylag

Ing declaratory and injunctive relief, likewise will be
Order will be entered,

Footnotes

1

The Complaint does not state where Plaintiff purchased her mershership, When this action: was removed to federal court, Defendant
attached a declaration from Suzzie Salcedo, senior vice president a2 L.A. Fitness, which states that, according to L.A. Fitaess records,
Piaintiff was a resident of New Jersey at the time she purchased her membership and remains a resident of New Jersey today. {Saicedo
Decl. 4 9: Docket lters 1-2.]
Severability aiso is mentioned at the top of the page, in the first paragraph: “If any part of this Agreement is held by a court of
competent jurisdiction to be void or unenforceable, the remainder of the terms and provisions of this Agreement shali remain in fuil
force and effect and shadf not be affected.”[Jd}
Plainiiff defines the refevant class as all persons in New Jessey who, since January 26, 2008, have been offered or given documents
by Defendant, or signed the documents that contain the waver provision or substantially simitar provistons, as welt as the liritation
on special damages. 174 § 13(a).
The Deputy Attomney General of New Jersey notified the Court that the Attorney General "has chosen 1o take no position” on the
constitutional chaiienge to the TCCWNA. [Docke: liem 24.]
Plaintff does not allege that the Agreement contravenes any of the guidelines in § 56:12-10{a}. Plaintiff does, however, allege
that Defendant did not abide by the guidelines in § 56:12-10{b}, pertaining to the iJ-point text guideline and the sabie of contents
guideline. The Agreement here would appear to violate both guidelines, containing minuscule typeface, perhaps 7-point proportienal
typeface, and no table of contents, despite exceeding 3.000 words. On the other hand, the waiver and damages provisions are both
announced with capital letters and are the only two provisions on the page to receive such treatment. The waiver carries the preface
"IMPORTANT" and is circumscribed in.a box. The Court makes no detesmination, but itis not clear that Praintiff could never amend
her complaint to come within the PLA's pleading reguirements if the deficiencies identified in the text, supra, are addressed and
overcome.
Defendant also argues that “Plaintiff's TCCWNA claim, as it relies on her PLA claim to support a violation, is unconstitutionally
vagae as applied to Fitness and must be dismissed, " {Def. Mot, Br. at 30.] Because the Court finds that Plaing{fs claim for violation
of the PL.A must be dismissed, the Court need not reach Defendant's chalienge of the constitutionality of the TCCWNA as applied,
Plaintiff is not arguing that the exciusion of special, incidental and consequential damages is itseif unconscionable. Plaintiff generally
alleges that the ban on damages is unconscionable, but her only explanation is that it prohibits recovering treble damages under the
CFA, The Court makes no detersnlnation whether the ban on special, incidental and consequential damages is itself unconscionable,
apart from its effect, or lack thereof, on a plaintiff's ability to receive treble damages.
The Court already has rejected Pladntiff's contention that minor children walve rights in the Agreement, supra Part HLB.ii, and rejects
that contention for purposes of the TCCWNA cladm, too.
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OPINION
PISANQ, District Judge.

*1 This mumtter returns to the Court on remand
from the United States Court of Appeals for the
Third Circuit, Defendant, Restaurant.com (" Defendant” or
"Restaurant.com'), moves to dismiss the Complaint, arguing
that the Third Circuit opinion, adopting the New Jersey
Supreme Court's answer to certain certified questions of law,
should be applied prospectively only. The named Plaintiffs,
Larissa Shelton and Gregory Bohus (together, *Plaintiffs”),
oppose this motion. The Court decides these matters without
oral argument pussuant to Federal Rule of Civil Procedure 78,
For the reasons set forth below, the Court grants Defendant's
metion.

L. Background

This case has {raversed the Third Circuit, the New Jersey
Supreme Court for two rounds of briefing and oral argument,
and back to the Third Circust, before returning “home” to this
Court. Because numerous courts have now summarized the

factual background of this case, the Court will recite only
those facts that are pertlnent to this current motion,

Restaurant.com Is an internet business that sells certificates,
which it calls “gift certificates” {the "Certificates™}. These
Certificates provide a credit for the holder for purchases of
footd and beverages at the restaurant named on the Certificate,
While Restaurant.com markets and sells these Certificates,
the third-party restaurant is the issuer of the Certificates
and provides whatever goods are subject to the discount.
Restrictions apply to the use of the Certificates, including
limitations imposed on the redemption of the Certificate
by the restaurant and Restaurantcom’s standard provisions,
Accordingly. Resturant.com sells a contingent right to use the
Certificate to obtain a future discount, if all the conditions are
satisfied.

Ia 2010, Plaintiffs filed this putative class action against
Restaurant.com, claining that its Certificates contain certain
language that is in violation of certain New Jersey statutes,
specifically the New Jersey Gift Card Act {N.}.Stat.Ann.
§ 56:8-110) ("GCA"}, the New Jersey Consumer Fraud
Act (NJ. Stat. Ann. §§ 56:8-1 to 8-20) {"CFA"), aud
the Truth-in-Consumer Contract, Warranty, and Notice Act
(NJ. Stat. Ann. §§ 56:12-14 to 12-18} ("TCCWNA".
Restaurant.com removed the matier to this Court, and filed
a motion t0 dismiss. This Court dismissed the Complaint in
its entirety, finding that Plaintiffs had failed to supply any
factual allegations sufficlent to support the “ascertainable
loss” requirement under the CFA. The Court noted that
Flaintiffs had failed to allege any loss other than a purely
theoretical one;

Plaintiffs do not allege that they
atternpted to use such certificates and
were refused by a restaurant, that
their certificates in fact had "expired,’
that certificates were destroyed or
remained unused based on a false
belief regarding the expiration date
or that they suffered any other type
of economic injury arising out of the
purchase of these certificates,

*2 Shelton v. Kestaurant.com CIV. 4. Ne. 10-824, 2010
118, Dist. LEXIS 58111, at *10, 2010 Wi, 2384823 (D.N.]L
June 15, 2010) ihereinafter Shefton I,

The Court then turned to the TCCWNA count. Is order
to have stated a viable clatm under the TCCWNA, the

soddEt € 2018 Thomson Relters. Mo olabn to onging LS. Government Works,



Shelton v, Restaurant.com, Slip Copy (2014}

Certificates must constitute “consumer contracts” within the
meaning of the TCCWNA, and Plaintiffs themselves must
be considered " consumers” as defined under the TCCWNA.
While a consumer confract is notably not defined in the
TCCWNA, the TCCWNA does limit a “consumer” to “any
individual who buys, leases, borrows, or bails any money,
property or service which is primarily for personal, family or
househiold purposes.” N.J. Stat. Ann. § 56:12-15. This Court
dismissed the claim, finding that the plain language of the
TCCWNA limits a "consumer” to “one who buys services or
property primarily for personal purposes, not one who buys
a coptingent right to services from a third party.” Shelton I,
2010U.5. Dist, LEXIS 58111, at *15, 2010 WL 2384923, The
Court's statutory intespretation was based upon its reading of
the plain language of the statute, and the Court conciuded
that the TCCWNA, applies "only to non-contingent tangible
property and services sold directly by the provider.” Id.

Plaintiffs appealed this Coust's dismissal of their Complaint
10 the Thirg Circuit. After a full round of briefing and eral
argument on the appeal, the Third Circuit found no guidance
on the question of how the term “property” is defined in the
TCCWHNA., The Third Circuit found that the answer to this
guestion not only was determinative of an issue in the case
before it, but would "have broad-based application in myriad
circumstances.” Shelton v. Restaurant.com, No. 10-2980,
2011 U.S.App. LEXIS 26584, at *4-5, 2011 WL 10844972
(3¢ Cir. May 17, 2011) [hereinafter Shelton H. Accordingly,
the Third Circuit certified two questions to the New Jersey
Supreme Court, pursuant to New Jersey Court Rule ("N.J.Ct.
R."}2:12A-1:

1) Does the TCCWNA apply to both tangible and
intangible property, or is its scope limited to only tangible

property?

2) Boes the purchase of a gift certlficate, which is issued
by a third-pasty internet vendor, and is contingent, i.e.,
subject to pasrticular conditions that must be satisfied in
order to obtain its face value, qualify as a mansacton for
“property ... which is primarily for personal, family or
household purposes” so as to come within the definition of
a “consurper contract” under section 15 of the TCCWNA?

Id at* 12-13,

Thereafter, the New Jersey Supreme Court conducted briefing
and oral argument on the certified guestions. For reasons
not articulated in the Supreme Court's opinion, the Supreme
Court reformulated the questions, and requested a second

round of briefing and an additional oral argument on the
reformulated questions. See Shelfon v. Restaurant com, 214
NJ. 419, 70 A3d 544, 548-49 {(N.1.2013} ihereinafter
Shelton '} These reformulated questions were:

*3 1) Whether Restaurant.com’s coupons, which were
issued to plaintiffs and redeemable at particular restaurants,
constitute “property” under the New Jersey Truth-in-
Consumer Conitract, Warranty, and Notice Act, {N.J Stat.
Ann. §§]56:12-14 10 -18;

2) H the coupons constitute “property,” whether they
are “primarily for persopal, family or household
purposes,” {N.J. Stat, Ann. § ] 56:12-15; fand}

3) Whether the sale of the coupons by Restaurant.com
to plaintiffs constituted a “written consumer conract,”
or whether the coupons "gave or displayed any written
consumer warranty, notice, or sign,” under iN.J. Stat. Ann.
§] 56:12-15,

Id at 549. The Supreme Court's effort to answer the certified
questions was complicated because it found that e language
inthe TCCWNA, could clearly be applied. In order to construe
the statute, then, the Supreme Court considered the State’s
general statutory body of work, concluding that the statate
1s remnedial and therefore should be applied broadly, in order
to complernent New Jersey's expansive consunier protection
regime. The New Jersey Supreme Coust “conclude[d] that
the TCCWNA covers the sale of tangible and intangible
property” and "that certificates issued by participating
restayrants and offered for purchase by an internet marketer
are intangible property primarily for personal, family, or
household use, thereby qualifying plaintiffs as consumers .”
Id a1 5471,

On November 4, 2013, the Third Circult issued its decision
on Plaintiffs’ appeal. The Third Circuit affirmed the part of
this Court’s Order dismissing the CFA count, agreeing that
Plaintiffs had failed to allege or raise any other argument
regarding an ascertainable Joss suffered when Restaurant.com
violated the GCA, which is part of the CFA, by providing
that its Certificates expire within one year. See Shelton v.
Resesurant.com Inc., 543 F. App'x 168, 170 (3d Cir.2013)
[hereinafier Shedton FY]. The Third Circuit then vacated the
decision of this Court as it related to the TCCWNA count, and
remanded to this Cousrt “for further proceedings consistent
with the decision of the New Jersey Supreme Court,” /d at
171, Restaurant.com has moved to dismiss the Complaint,
arguing that retroactive application of the Shelton decision
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is not appropriate. While this Court is constrained te follow
the Supreme Courf's interpretation of the TCCWNA, this
Court now must decide whether the Supreme Court's decision
created a new rule of law that should be applied prospectively,
in order to prevent inequitable results,

1L Discussion
Under New Jersey law, decisions are ordinarily applied

retroactively. ! Courts, however, "depart from that general
principle and furn to prospective application when
‘considerations of fairness and justice, related to reasonable
surprise and prejudice to those affected’ counsel[ § us to
do s0.” Selective Ins. Co. of America v. Rothman, 208 N.L
580, 34 A.3d 769, 773 {N.].2012} {quoting Malinowski v.
Jacobs, 188 N.J. 345, 915 A 2d 513 (N.J.2007) (quoting
N.J. Election Law Enforcement Comm n v. Citizens to Make
Mayor-Council Gov't Work, 107 N.J. 380, 526 A.2d 1069
(N.J.1987))}. Accordingly, a judgment should be limited to
prospective application “when (I} the decision establishes
a new rule of law, by either overruling past precedemnt or
deciding an issue of first impression, and (2) when retroactive
application could produce substantial inequitable resuits.”
I {quoting Velez v. City of Jersey City, 180 N.J. 284,
850 A.2d 1238, 1246 (N.] 2004)). Prospective application
1s particularly appropriate in those instances where the court
addresses a "firstinstance or clarifying decision in a murky
of uncertain arez of law, or when & member of the public
could reasonably have relied on a different conception of the
state of the law.” SASCO 1997 Ni, LLC v. Zudkewich, 166
N.J. 579, 767 A.2d 469, 477 (N.J.2001) {internal quotations
and citation omitted}; see also Henderson v. Camden Caty.
Mun, Unil Auth, 1T6N.J. 554, 826 A.2d 615, 620 {N.].2003)
(explaining that decisions on an issue of first impression or
that averrule past precedent justify prospective application);
Cox v. RKA Corp., 164 N.J. 487, 7583 AZd 1112, 1127
(N.J.2000} (finding prospective reHef appropriate where,
prier o the appeal, “there was little precedent on which the
parties could definitively rely and no direct authority in New
Jersey™}.

A, The New Jersey Supreme Court's Decision
Established a New Rule of Law

*4 Areview of every opinion on this case makes it clear that
the New Jersey Supreme Court made a decision on a matter of
first impression, establishing a new rule of law. Throughout
the course of this litigation, each court that addressed the
issue of whether the TCCWNA covered intangible property
recognized that there was a paucity of cases that construe the

TCCWNA generally, and that no court had ever considered
the notion that the TCCWNA could apply to intangible
property. For example, when the Third Circuit certified its
questions of law to the New Jersey Supreme Cours, it stated
that “the appeal raises important and unresoived guestions
of state faw” and that “ne court in New Jersey has addressed
the question of how the terms ' property’ and 'consumer’ are
defined in the TCCWNA " Shefton I, 2011 U.S.App. LEXIS
26584, at 73, 2011 WL 10844972 (emphasis added).

Plaintiffs’ proposition that intangible property was covered
by the TCCWNA was not based upon any authority. Rather,
the only decisions interpreting the TCCWNA concerned
tangible property. No earlier court had delved info what
constitutes “property” under the TCCWNA, see Shelton 1,
2011 U.S App. LEXIS 26594, at *11, 2611 WL 10844972, or
whether & contingent, inchoate right {as exists here) amounts
te "property ... primarily for personal, family or household
purposes” within the meaning of the TCCWNA., See. e g.
SASCO, 167 A.2d at 478, see also Sheiton I 2011 U.S.App.
LEXIS 26584, at * 11, 2011 WL 10844872 (commenting
that there was only ene New Jersey case, which did not even
involve the TCCOWNA, that addressed the question of whether
gift certificates were considered property).

Here, the Third Circuit certified ceriain questions to the New
Jersey Supreme Court specifically because no court had ever
addressed the issue of what constitutes "property” (or, for that
ratter, who a “consumer” is) under the TCCWNA. While
the Supreme Court ultimately concluded that the TCCWNA
covered infangible property such as the Certificates, it
qualified its discussion as follows:

The cerfificates or coupons at issue
are the product of commercial ventures
enabled by technology that developed
after the Legislature adopted the
TCCWNA. We do not know
whether the Legisiature specificaliy
envisioned certificates or coupons
like the ones Restaurant com offers
[to fall within the TCCWNA] and
meant to impose a $16) penalty per
eccurrence in such cases.

Sheltonr I 214 N.J. at 559 {emphasis added). 2.3 Under
the circumstances, this Court finds that Restaurant.com
"reasonably relied on a plausible, although inow] incorrect,
interpretation of the law,” SASCO, 767 A.2d at 477,
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B. Retroactive Application Woeuld Produce *Substantial

Inequitabie Resuits”

Even if a decision establishes a new rule of law, retroactive
application should still apply unless such application "could
produce substantial ineguitable resulis.” Henderson 826
AZd at 620 (quoting Montefls v. Haynes, 133 N.J. 282,
627 A.2d 654, 661 {N.J.1993)). Whether or not prospective
application is justified is a "very fact sensitive” inquiry.
Fwp. of Stafford v. Stafford Twp. Zoning Bd of Adjustment,
154 N.J. 62, 711 A.2d 282, 288 (N.].1998). Along with
the consideration of whether or not the decision created a
new rule of iaw, New Jersey courts have weighed whether
applying a decision retroactively could produce substantial
inequitable results. See, e.g. Selective Ins. Co. 208 N.J. 580,
34 A3d at T73; Henderson, B26 A2d at 820-21; Jersey
Shore Med. Cir.-Fitkin Hosp. v. Baum's Estate, 84 NJ. 137,
417 A.2d 1663, 1010-11 {N.J.1880}. Because “questions
of civil retroactivity are equitable in nature, involving a
special blend of what is necessary, fair and workable,”
courts should consider the “practical realities and necessities
inescapably involved in reconciling competing interests”
when making a determination regarding retroactivity. Love
v. JolmsManville Canada, Inc, 609 F.Supp. 1457, 1464
{DNJ.1983) (quotation omitted). Overall, “[t/he primary
concern with retroactivity guestions is with 'considerations
of fairness and justice, related to reasonable surprise and

preiudice to those affected. ™ Accounternps Div. of Robert

Halt Inc. v. Birch Tree Group, Ltd, 115 NJ. 614, 560 A.2d
663, 670 (N.1.1989} {quoting N. |. Election Law Enforcement
Comm'n, 528 A.2d at 1073}

*3  After weighing vardous considerations, the Caourt
conciudes that prospective application of the new rule of law
gstablished In Shelfon is appropriate. First, the creation of
a new rule of law generally favors prospective application
because the affected parties could not have reasonably
predicted the result, and therefore “the inferests of justice
will better be served by prospective application...." Velez, B50
A.2d at 1246 {guotation omitted} (finding prospective relief
warranted because the case was one of first impression and the
issue was uncertain); see also SASCO, 767 A.2d at 477. Here,

for the reasons expressed, the New Jersey Supreme Court's

determination that the TCCWNA covered intangible property
created a new rule of Jaw. Therefore, that finding alone
strengly suggests that it would be inequitable to apply that
determination to Restaurant.com, which relied on a plausible,

but incorrect, interpretation of the law.? See SASCO, 767
A2d at 477,

The particulars of this case, however, also make it clear
that retroactive application of the Shekor decision would
create substangially inequitable results, While Plaintiffs have
argued that Restaurant.com has not created any evidential
record to show that other companies would be affected
by refroactive application, the Court disagrees that such
evidence is necessary. To find that retroactive application
is necessary because there was no “record” created by
Restaurant.com puts procedure over equity. This is not a
case where the Court is unsure about the impact of this
decision; rather, common sense dictates that the New Jersey
Supreme Court's expansive interpretation: of what is covered
by the TCCWNA will impact not only other similarly
situated internet merchants, but anyone who markets anything
intngibie in New Jersey. Retroactive application could result
in exirzordinary statutory penalties against unsuspecting
campardes without any consumers actually suffering any
ascertainable lusses. See Henderson, 826 A2d at 620-21
{applying its determination grospectively where “retroactive
application ... likely would cause other comparsies throughout
the state {0 incur considerable expense and administrative
hasdship™y; SASCG, 767 A.2d at 477 (considering how
retroactive application would greatly prejudice not only the
affected party, “but the entire commercial lending industry");
Rutherford Educ. Ass'n v. Board of Fduc., 89 NJ. 8, 480
A.2d 1148, 1159 (N.1.1985) (analyzing the financial impact
an boards of education generally throughout the state if the
decision was appiied retroactively). As the Third Circuit
stated during oral argument, such windfall statutory damages
could have "a traumatic impact not just on Resturant.com,
but anybody who's in the business of marketing somethlng
intangible.” See Declaration of Michael R. McDonald
{(“McDonald Decl."} Ex. A at T29:19-30:3; see also Shelton
2011 U S App. LEXIS 26594, at*4-5, 2011 WL 10844972
{certifying questions for the New Jersey Supreme Court
because a determination on what "property” is under the
TCCWNA will affect “other similarly situated internet
merchants ..., thus potentially impacting businesses and
consumers throughout New Jersey"). Prospective application
will aliow such businesses or people to make the necessary
adjustments to their contracts, notices, warranties, and signs
to account for the fact that they are now subject to the
TCCWNA.

*6 Furthermsore, while the Cousrt agrees that the policy
behind the TCCWNA is to afford protection to consumers,
Plaintiffs have not suffered any actual, non-theoretical
damages here. The Court, therefore, does not find that
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the puspose of the rule “would be furthered by retroactive
application.” See Twp. of Stafford, 711 A.2d at 288. In
contrast to other cases cited by Plaintiffs, prospective
retief will not cause Plaintiffs to suffer any real prejudice
because there has been no loss here. Comnpared to the great
hardship that could be caused to unsuspecting companies
if the decislon was applied retroactively, mandating
Restaurant.com and other marketers of intanglble property
to follow the requlrements under the TCCWNA will cause
no substantial inequity. See Henderson, 826 A.2d at 620~
21 (noting that prospective relief is appropriate where it
causes no "substantial inequity”). There is no ategation that
Plaintiffs were unabie to enjoy the bargainedfor disceunts at
the third-pasty restaurants that they selected; indeed, counsel
fer Plaintiffs has stated that Ms, Shelton has “used most, if not
all of her—of the gift certificates she purchased.” McDonald
Decl. Bx. Aat'T17:3-11. Plaintiffs are not seeking to be made
whole because they suffered some sort of injury, but are rather
seeking windfall statutory damages and attorneys' fees for an
alleged vioiation of the TCCWNA.

Plaintiffs have not provided any reason or argument disputing
the fact that retroactive appiication would produce inequitable
results. Plaintiffs have cited to no case, and this Court has
found no case, ir which a court has determined retroactlve
application to be appropriate where there was no allegatlon
of harm or injury, but only zn attempt to precure nothing
more than windfall damages and attorneys’ fees. While
Plalntiffs argue that limited prospective application (where
the decislon is applied to the parties involved on direct appeal}
ls appropriate here because Plaintiffs’ efforts in this case have
resulted in a “clarlfication” of the law, the Court disagrees.
The cases to which Plaintiff has cited for this proposltion

Footnotes

have all invoived a litigant that had suffered an ascertalrable
loss that would not be remedied unless the new ruie of law
applled te him or her. See, e.g., Henderson, 826 A.2d at 82§
{applying decislon disallowing compound interest in utility
coniracts prospectlvely, but permitting plaintiff to recover
"the fuil amount of any compound interest that she had pald™};
Perez, 802 A2d at 1232 (clarifylng that the Coust's earller
decision applied prospectlvely, but applying the decision to
the piaintlff, who allegediy incurred damages as a result of
usurlous contract); Calvert v. K. Hovnanian at Galfoway, Vi
128 NI 37, 607 A.2d 156, 163 {N.].1892) {decision that
mandated an attorney-review clause be included in certain
real estate contracts applied prospectively, except as to the
plaintiff who had jost over $6,000 on a real estate deposit).
1t 1s hard for this Court to concelve how Plaintiffs would
be prejudiced if the determination applies prospectively,
rather, the necessary considerations of fairness and justice and
prejudice o those affected strongly Favor prospective relief.
See Accounterps, 560 A.2d at 670.

1V. Conclasion

*7 Here, this Coust has the obligation of determining
whether the New Jersey Supreme Court’s decision created
a new rule of law such that prospectlve application Is
necessary to avoid Inequitabie results. ls this case, it 1s
clear that the Supreme Court's determination created a
pew rule of law that would lead to gravely inequitable
results if applied retroactively, Accordingly, and for the
aforementioned reasons, this Court will grant Defendant
Restaurant.com's motion to dismdss. An appropriate Order
accompanies this Opinion.

1

s N

“fin diversity cases, federal courts apply the substantive law produced by the state legislature or the highest court of the state. /n
re Asbestos Lir, 829 F.2d 1233, 1237 (3d Cir. 1987} (citing Erie RR. Co. v. Tompkins, 304 U.S, 64, 58 5.Ct. 817, 82 L.Ed. 1188
{1938)), cert denied, 485 1.5, 1029 (1988}.

if the goal of statutory construction I8 to ascertain legislative intent, this is a strange statement.

This Coure alse interprets this statement as "suggestfing} intent to deviate from” the rule of retroactive relief. See Burlington Ins.
Co. v. Northlund Ins. Co,, 766 F.Supp.2d 515, 527 {D.N.J.2011}. This recognition at least implies that the decision created a new
rule of faw, It should also be noted that the New Jersey Supreme Court has not always announced or discussed prospective or
retroactive applicabiiity in its decisions that create a new law. See, e.g., Perez v. Rant-A-Center, Inc., 188 N.). 215, 902 A.24 1232
{N.J.2006} {clarifying the Court's earlier opinion by announcing that the "judgment of the Court is prospective, except that it applies
o plaingff ..},

The Court also disagrees with Plaintiffs' costention that prospective application is inappropriate because Restaurant.com
“intentionally violated the longstanding GCA, thereby incurring TCCWNA liability. Merely because Restaurant.com chose to ignore
the law does not give it the right to avoid retroactivity and its consequences.” Pls." Opp. Br. at 24-25, This is a misstatement of the
law. Any alleged Hability on Restaurant.com's behalf under the TCCWNA stems from the fact that its "gift certificates” stated in
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general terms that some of the provisions of the “gift certificate” may be void or unenforceable in some states. Had the New Jersey
Suprerne Court not expansively interpreted the TCCWNA to include intangible property, Restaurant.conm: most likely would not have
violated the GCA, because the Restaurant.com “gift certificates” do not have an expiration date of less than two years, but rather
state that they expire in one year, “except ... where otherwise prohibited by law.” Compl. § 60; see N.J. Stat. Ann. § 55:8-110. As
discussed, Restaurant.com relied upon a plausible, aithough now incorrect, interpretation of what the TCCWNA covered. Merely
because the New Jersey Supreme Court disagreed with Restaurant.com’s Interpretation does not make it per se unreasonable. See
SASCO, 767 A.2d at 478 (“Although we disagree. that position is not unreasonable.”).
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OPINION
SIMANDLE, Chief Judge.

L INTRODUCTION

*1 Plaintiff, Candice Watkins, brings a putative class
action against Defendants Dineﬁqnity, Inc. and Applebee's
International, inc. d/b/a Applebees Neighborhood Grill
and Bar {"Applebee's”), d&/b/fa International House of
Pancakes, LIC ("IHOP™ (coliectively, "Defendants")
seeking damages, injunctive relief and other relief under
New Jersey's Truth in Consumer Contract Warranty and
Natice Act ("NJTCCWNA"). In her single-count Amended
Comglaint {Docket ltem 20), Plaiatiff Watkins claims she
is & consurner who has purchased soft drink beverages
and beers at Defendant's Applebees’ and HHOP restavrants
in New Jersey that were offered on the menus without
prices; she aileges that offering such beverages for sale
without indicating the prices violates New Jersey law, in
the NJTCCWNA, and is contrary fo clearly established New
Jersey law requirlng point-of-purchase notice of an item's
seiling price. This action is before the Court on Defendants’
miotion o dismiss Plaintiff's Amended Comglaint for failure
to state a claim pursuant to Fed R.Civ.P. 12{b){6). {Docket
Fem 22.] As will be explained below, Plalntiff has failed to
state a prima facie case for violation of NJTCCWNA., The
Court will dismiss Count § without prejudice to Plaintiff's

right to seek leave to file a curative amendment that states a
claim for relief,

11, FACTUAL ALLEGATIONS AND PROCEDURAL
HISTORY

Defendants own and operate restaurants, and Defendants’
restaurants “use menus created by or on behalf of DineEquity,
Applebee’ s, and/or IHOP.” Am. Compl. 1 4, 6, The menus
Defendants provide to customers do not provide the prices
of “soda, beer, mixed drinks, wine, coffee, and ... other
beverages.”Id at 1§ 8, 9. Ms. Watkins is a consumer who
has purchased food and beverages at Applebee’s and IHOP
franchise jocations in New Jersey, and she has purchased
beverages (soft drinks and beers) despite the absence of prices
on their menus. Id at §13.

On October 31, 2611, Ms. Watkins filed this action in
the Superior Court of New Jersey, Camden County-Law
Diviston. Notice of Removal § 2. Defendants subsequently
removed the action to this court based on diversity jurisdiction

under 28 U.5.C. §§ 1332(d}{2) (A 1 and (A6}, *1d. at 18,

On March 12, 2012, Plaintiff file¢d an Amended Cormgplaint
pursuant to Rule 154a) (1) (A). On April 9, 2012 Defendants
filed the instant motion to dismiss. Briefing on the motion is
now complete and it is ripe for decision.

IiL. DISCUSSION

A, Standard for Motion to Disiss

in deciding 2 defendant’s 12(b)(6) motion to dismiss, the
Court must “accept ali factua} allegations as true, construe
the complzint in the light most favorable to the plaintiff,
and determine whether, under any reasonabie reading of the
complaint, the plaintiff may be entitled to relief.” Phillips
v. County of Allegheny, 515 F.3d 224, 231 (3¢ Cir.2008)
(quoting Finker v. Koche Holdings Lid., 232 F.3d 361, 374 n.
7 (3d Cir.2002)).

*2 Thus, "to survive a meotion to dismiss, a complaint must

contain sufficient factual matter, accepted as true, to ‘state
a claim to relief that is plausible on its face.” " Asheroft v.
Igbal, 565 U.S. 662, 678 (2009) (quoting Bell At. Corp.
v. Twombly, 550 U.S. 544, 570 (2007)), see also Fowler v.
LPMC Shadyside, 578 F.34 203, 2190 (3d Cir.2000).

"While a complaint attacked by a Rule 12(b)(6) motion
to dismiss does not need detailed factual allegations, a
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plaintiff] ] [must] provide the 'grounds’ of his "entitfe[ment]
to refief’ [beyond} labels and conclusions, and a formulaic
recitation of the elements of a cause of action will not
do.” Twombly, 550 U.S. at 555 {quoting Papasan v. Allaln,
478 U S, 265, 286 {1586)).

Therefore, after Jgbal, when presented
with a motien to dismiss for failure
to state a claim, district courts should
conduct a two-part analysis. First,
the factual and legal elements of
a claim sheuld be separated. The
District Court must accept all of
the complaint’s weil-pleaded facts as
true, but may disregard any legal
conclusions. Second, a District Court
must then deterrnine whether the facts
alleged in the complaint are sufficient
t¢ show that the plaintiff has a
“plausible claim for relief.” In other
words, a complaint must do more
than allege the plaintiff's entitlement to
relief. A complaint has to “show” such
an entitiement with its facts.

Fowler, 578 F.3d at 210-211 {citations omitted). The Court
will thus Jook at Plaintiffs single count to determine what
would be required for a plausible case then decide whether
the alleged facts are sufficient to satisfy the requirement,

B. Count §: Trath in Consumer Contract Warranty and
Notice Act, N.J, Stat. Ann, 56:12-14 ef seq.

Plingffs sole asserted claim arises under the New
Jersey TCCWNA. "The TCCWNA. ... prohibits a seller
from entering intc a contract with a consumer that
includes any provision that violates a federal or state

law.” Bosland v. Warnock Dodge. Inc, 396 N.J.Super, 267,

278 (App.Div.2007); see also Kemt Motor Cars, Inc v
Reynolds and Reynolds Co., 207 N.J. 428, 457 (2011) {"The
purpose of the TCCWNA ... is to prevent deceptive practices
in consumer contracts by prehibiting the use of illegal terms
or wagranties in consumer contracts.”}.

The statute provides in relevant part:

No seller, lessor, creditor, lender or
bailee shall in the course of his
business offer to any consumer or
prospective consumer or enter into

any written consumer coniract or
give or display any written consumer
warranty, notice eor sign .. which
includes any provision that violates
any clearly established legal right of a
censumer or responsibility of a seller,
lessor, creditor, lender or bailee as
established by State or Federal law
at the time the offer is made or the
consumner contract is signed or the
warranaty, notice or sign 1s given or
displayed.

N.J. Swat, Ann. § 56:12-15 A person who violates
NITCCWNA “shall be liable to the aggrieved consurmer for a
civil penalty of not less than $100.80 or for actual damages, or

_both at the election of the consumer, together with reasonable

atiorney’s fees and court costs.”N.J. Seat. Ann, § 56:12-17.

*3 1In order to bring a claim under NJTCCWNA, a plaintiff
must demonstrate {1) the plaintiff is a consumer within the

statute’s definition 3 v (2) the defendant is a seller, lessor,
creditor, lender or baitee; (3} the defendant (a) offers or enters
inte a written consumer contract, or (b} gives or displays any
written consumer wasranty, notice, or sign;, and (4) the offer or
written contract, wairanty, notice or sign included a provision
that violates any clearly established legat right of a consumer
or responsibility of a seller.

The critical issves in this case are (1) whether a restasrant
menu constitutes an “effer” or a “written consumer confract,
warranty, notice or sign”, and {Z) whether the emission
of prices from a menu falls under the statute’s language
prohibiting the inclusion of a provision{s) that viclate a
consumer’s clearly established legal rights.

L. The Parties’ Arguments

Defendants argue Ms, Watkins has failed to raise a legally
cognrizable claim under NJTCCWNA. Defendants advance
three independent reasops to support dismissal. First, a
restaurant menu is neither a consumer contract nor a
warranty, notice or sign. Second, NJTCCWNA only covers
the inclusion of provisions that violate legal rights, not mere
omissions, Finally, as a matter of law, Defendants did not
violate a clearly established legal right.

Ms. Watkins states that N.J Stat. Ann. § 56:8-2.5, part
of New Jersey's Consumer Fraud Act ("CFA"}, requires
sellers “of any merchandise at retail’ to “plainly mark[ }
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[merchandise] by a stamp, tag, label or sign either affixed to
the merchandise or located at the point where the merchandise
is offered for sale” with the total price of the merchandise.
Plaindff then argues titat N.J. Stat. Ann. 56:8--2.5"can only
be read as requiring restaurants to price items offered on
their menus,” and that by omitting certain beverage prices
from their menus, Defendants viclated a legal responsibility,
Additicnally, Plaintiff contends that menus are functionally
coniracts, warranties, notices and signs. Consequently, Ms.
Watkins asserts that Defendants are subject to NJTCCWNA
because {1} menus constitute contracts, warranties, notices
and signs, and {2} omitting certain beverage prices from
menus violates a responsibility of the seller established under
state or federal law.

2. Statutory Interpretation Under New Jersey Law

The basis for this Courts jurisdiction Is diversity of
citizenship and the Class Action Fairness Act of 2005, When
sitting in diversity, a federal court must apply the substantive
law of the state of whose law governs the action.Jaasma v.
Shelf O Co., 412 F.3d 501, 507 n. 5 (3d Cir.2000) (citing
Orson, Inc. v. Miramax Film Corp., 19 F.3d 1358, 1373 n.
15 {3d Cir.1996)}. In the instant case, Ms. Watkins alleges
Defendants' New Jersey franchise locations have engaged in
conduct violative of New jersey law. As such, New Jersey
substantive law controls, and this Coust must predict how the
New Jersey Supreme Court would decide the issue. Specialty
Services Intern., Inc. v. Continental Gas Co., 809 F .3d 223,
237 £3¢ Cir.2010) {citing Erie RR Co. v. Tompkins, 304
1.5, 64, 78-80 (1838)}). However, where, as here, the state
Supreme Court has not ruled on the specific issue before the
federal court, the federal court can consider, but not give
persuasive effect to, lower court opinions and other reliable
data. Berrier v, Stmplicity My, Inc., 563 F.3d 38, 45 (3d
Cir.2009) {citing Natlonwide Insurance Co. v. Bufetta, 230
F.3d 634, 637 (3d Cir.2000}}.

*4 bnder New Jersey Law, statutory construction beging

with the plain language of the statute. Miah v. Abmed 179
N.J. 511, 520 (2004) (citing Merin v. Maglald, 126 N.J, 430,
434 {1992))."In the absence of contrary legistative intent,
such language should be given its ordinary meaning.”fd.
(citation omitted}. Clear and unambiguous statutory language
is enforced as written. /d. The legislative history and the
statute's remedial objectives are aiso relevang to statutory
interpretation when no single plain meaning is clear. Jd at
521-22.

More specifically, "liln censtruing IN}]] TCCWNA on
a motion to dismiss, the court must determine if the
Legislature intended to prehibit the conduct alleged,” and
the analysis starts with the siatute’s language. Smith v
Vangaurd Dealer Services, L.L.C., 2010 W1, 5376316 *2
{N.J.Super.Ct.App.Div. Dec. 21, 2010) {citations omitted).

3. Whether a restaurant menu constitutes an offer for
a consumer contract or a written consgmer contract,
warranty, notice or sign

a, Offer of a written contract

Among other things, the NJITCCWNA pertains to a seller
who "in the course of his business imakes an] offer to any
consumer or prospective consumer ... which includes any
provision that viclates any clearly established legal right
of a consumer ... as established by state or federal law at
the time the offer is made ...." N.J. Stat, Ann. § 56:12-15,
¥rom the wording of the statute, it seems ¢lear that an offer
need not blossom into a full-fledged consumer contract to
be actionable, so long as the offer includes a provision that
violates a clearly established state or federal legat right of a
consumer.

A restaurant menu would appear to suffice as an offer by the
restausant to provide the consumer with the listed food or
beverage. In the restaurant context, Black's Law Dictionary's
definition of ar “offer” seems particularly apt "The act
or instance of presenting something for acceptance.”Black’s
Law Dictionary 1189 {(9th £d.2008). The recent unpubiished
Appellate Division opinion, Dugan v. TGI Friday's. Inc.
2081 WL 5041381 {N.}.Super.App.Div. Oct. 25, 2011},
discussed below, assumed that a restaurant menu was an
“offer,” refersing to the “offer encompassed by TGIF's
menu.” fd at *8. This Court, likewise, assumes that a
restaurant rmenu censtitutes an "offer” for purposes of the
TCCWNA,

b. Wriiten consusner contract

Courts interpreting the statute have found that NJTCCWNA
applies to contracts, warranties, notices and signs, DeHart v.
{/.S. Bank, N.A., 811 F.Supp.2d 1438, 1051 (D.N.J.2011}.

Defendants claim NJTCCWNA, plainly read, covers four
particular documents: writfen conéracts, warranties, notices,
or signs. While Defendants concede a2 menu may congin
one element of a contract, an offer, they argue a menu is
"merely a list of food dishes and beverages” and lacks the
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contract elements acceptance and consideration. Defs.' Mot.
to Bismiss 19,

*3 Ms. Watkins argues NJTCCWNA represents remedial
consumer protection legislation, and, as such, is entitled to
liberal censtruction to advance is beneficial purposes. Under
this approach, Plaintiff ¢iaims a menu constitutes a contract.

The question of whether a restaurant menu constitutes a
contract has not been expressly addressed by New Jersey

Courts. * The Court does not need to decide this issue because
it is convinced the menu at issue can adequately fit within
NITCCWNA's coverage of offers, as discussed above, and
alternatively notices and signs, as discussed below,

¢. Warranty

Defendant argues a menu is not a warranty because it is
merely a list of Iterns offered by a restaurant and not a promise
that some aspect of the contract is guaranteed by the seller.

Plaintiff asserts that a restaurant menu is a list of promises/
warranties. To support this claim, Plaintff guotes the
“SkinnyBee™ Margarita” description from an Applebee's
menu, “This refreshing drink boasts Hornitos™ 160% Agave
tequila and around 1990 calories."Plaintiff asserts thai the
description is an example of a warranty conveyed by
Defendant's menu. PItff's Brief in Opposition at 11, Ex. N,

New Jersey finds an “express warranty” may be established
by "any description of the goods which is made part of the
basis of the bargain ..." N.J. Stat. Ann. 12A:2-313. This
definition is consistent with Black's Law Dictionary, which
defines “warsanty” as “an express or implied promise that
somethlng in furtherance of the contract is guaranteed by ene
of the contracting parties; esp., a seller's promise that the thing
being sold is as represented or promised.” fd. at 1725 {9th
ed.2009}.

Whether or not a speclfic preduct description appearing on
a menu is a warranty need not be decided here because it is
immaterial to Plaintiff's claim. Ms. Watkins is not claiming
that she was served a beverage that varied from the menu
description,

. Notice and Sign

“Notice” and “slgn" appear in NJTCCWNA alongside
“contract” and “warranty.” These words cannot be defined
in isolation. Rather, "{tihe meaning of words fused in 2

statute] may be indicated and controlled by those bwords} with
which they are associated.” Afwned, 179 N.J. at 521 {quoting
Germann v, Matriss, 55 N.1. 193, 220 (1970)). However, the
inclusion of the terms “netice” and “sign,” words inarguably
more inclusive than "contract” and “warranty,* demonstrates
the legislature's intent for NJTCCWNA to provide broader
consumer protection.

Defendants' interpretation of “notice” and "sign” as having

narrow legal appl'lt;:r;itians5 is contrary te the New Jersey
courts' policy of construing remedial legislation “liberally
in faver of consumers.” Cox v. Sears Roebuck, 138 N.J. 2,
15 (3994}, Plaintiff argues for a more general definitions of
“notice” and “sign,” and argues that a restaurant menu falls
within both definitions. The Court agrees with Plaintiff.

*6 As a neun, “netice” is generaily defined as "a written
or printed announcement.” Merriam-Webster.com {2012},
http/fwww.m-w.com/dictionary/notice. And “sign,” as a
nour, is generally defined as "a display {as a lettered board or
a configuration of neon fubing} used to identify or advertise
a place of business or a product”™, or, "a pested command,
warning, of direction."Merriam-Webster.com {2012}, http://
www.m-w.com/dictionary/sign. It is not a stretch to imagine
that the general, broader understandings of notice and sign
are refevant to the NJTCCWNA because they are capable of
containing the type of illegal provisions NJTCCWNA seeks
to prohibit,

In passing the NJTCCWNA, the New Jersey Legislature
was concerned with contracts, warranties, notices or signs
that include illegal provisions intended to “deceive] ] a
consumer into thinking that they are enforceable” and to-
result in the consumer failing to enforce his rights. 1..1981,
¢. 454, Spensor's Statement te Assembly Bili No. 1660
{N.].1881}. Additienally, "the NJTCC[WNA! can be violated
if a contract[}[ ] warranty for mnotice or sign} simply
contains & plovision prohibited by state or federal law, and
it provides a remedy even if the plaintiff has not suffered
actual damages.” McGarvey v. Penske Automotive Group,
Inc, 639 F.Supp.2d 450, 458 {D.N.].2609) (quoting Barrow
v. Chase Manhattan Mortg. Corp., 465 F.Supp.2d 347, 362
(D.N.J.2008)),

Moreoves, interpretlng “notice” and “slgn” broadly encugh
to encompass a restaurant meny is consistent with the
liberal censtruction afforded other pieces of remedial
legislation fo provide broad protections for New Jersey
consumers. See Jefferson Loan Co., Inc. v. Session, 397
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N.J.Super. 520, 534-535 (App.Div.2008) finterpreting the
term "unconscionability” Hberaly “to effectuate the public
purpose of the CFAT) (ciations omitted); Gennari v.
Weichart Co. Realtors, 148 N.J. 582, 804-607 (N.].1897}
(liberally construing the intent requirement for an affirmative
act or misrepresentation under the CFA); Coyx, 138 N.J. at
15 (liberally construing "unlawful act” in the context of the
CFA); New Mea Constr. Corp. v. Harper, 203 N J.Super. 486,
502 (App.Div.1985} (reversing and remanding to the Law
Division because, liberally construed, the CFA can be applied
10 the factual circumstances of the case}.

The Court finds a restaurant menu fits within the definition
of a notice or sign, or both, as presented in the NJTCCWNA
context of a consumer transaction because a restaurant meny
is a writtes document that announces menu items and
identifies the specific food and beverage products offered for
sale by the restaurant. The restaurant's bill of fare, whether
on a blackboard or a card handed to the customer, fits the
meanings of a notice and a sign.

In summary, the Court holds that a restaurant menu may be
considered an offer, a notice and a sign for NJTCCWNA
purposes,

4. Whether the omission of prices from a menu falls

under the statute’s language prohibiting the inclusion of a
provision(s) that violate a consumer’s legal rights

*T Defendants argue that the text of the NJTCCWNA,
the Jegislative history, and the cases that have applied
the NJTCCWNA indicate the statute applies solely to
illegal terms and provisions that are included, in writing,
in the statutorily significant documents. Under Defendants’
interpretation, ornissions do not trigger NJTCCWNA.

On the other hand, Ms. Watkins argues NJTCCWNA applies
to hoth inclusions and emissions. Under Plaintiff's approach,
the determination tums not on inclusion or omission, but
simply whether there has been a violation of a "clearly
established legal right of the consumer or responsibility of a
seller as established by State or Federal law."N.J. Stat. Ann.
56:12-15,

Plaintiff claims Dugan v. TGI Friday's, Inc. stands for the
proposition that price emissions from a restaurant menu can
trigger a NFTCCWNA, chaim. In Dugan, TGl Friday's charged
the plaintff $2.00 for 2 Coors Lite at the bar and then $3.59
for the same beverage after she moved to a nearby table.

2011 WL 5041381 *1 {N.J.Super. Ct. App. Div, Qct 25, 2011},
The AppeHate Division declared, “[Plaintiff's] grievance
revolves around the undisclosed price differential for the
same product ... IdAdditionally, the plaintiff in Dugan
brought two counts, one under the New Jersey Consumer
Fraud Act {"CFA"), N.I. Stat. Ann. § 56:8-1 ef seq., and
a second under NYTCCWNA. To prove her CFA claim,
the plaintiff needed to sufficiently allege three elements: {1)
anlawful conduct by defendant, {2) an ascertainable loss by
plaintiff, and {3} a causal relationship between the unfawful
conduct and the asceriainable loss. Jd at *8.

In ruling on whether the plaintiff's complaint adeguately
alleged an ascertainable loss, the Appellate Division focused
exciusively on the price differential between the bar price
{$2.90) and the table price {$3.59) of the Coors Lite: “At the
very least, if proven, [plaintiff] would logically have lost the
benefit of a $2.60 beer and paid $1.59 more for the privilege
of moving from the bar to a nearby table. This is an objective
out-of-pocket loss.” id, at *7.,

The unconscionable practice giving rise to CFA liubility in
Dugan was not the omission of a price term in the tuble
menil If that were the case, the Appellate Division would not
have parsed the underlying CFA claim as it did. The Dugan
decision made the important assumption that Mrs, Dugan was
claiming that there was a "secret switch” of prices from the
$2.00 beer at the bar to the undisclosed $3.59 beer on the
table meny. /d at *7. The “ascertainable loss” required for the
CFA was seen as the difference of $1.59 between what she
originally paid and the undisclosed amount charged for her
second beer. /d. The omission of a price on the table menu
was evidence of the “secret switch” of which she complained,
but it was the misleading switch, not the omission, that was
the crux of her claim. The Appetlate Division then concluded
that becanse the plaintiff alleged facts sufficient to support
a CFA claim, "{tthose allegations are therefore sufficient to
establish a potential” NJTCCWNA violation, Jd at *8. The
unconscionable commercial practice was sufficiently plead
to consist of switching the price of the beverage in the same
restaurant from a lower amount 10 a higher amount without
disclosure, in violation of the CFA.

*8 The plaintiff in Duganclaimed TG Friday's violated N.J.
Stat. Ann. 56:8-2.5, which provides:

it shall be unlawful practice for any
person to sell, attempt to sell or offer
for sale any merchandise at retail
unless the total selling price of such
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nierchandise is plainly marked by
stamyp, tag, label or sign either affixed
to the merchundise or located at the
point where the merchandise is offered
for sale,

The “affirmative act” is relevant to a CFA claim because
“to succeed on a CFA claim a plaintiff must satisfy three
elements of proof," ene of which is unlawful conduct by the
defendant. Jd. at *6. This element may be satisfied by showing
the “claimed CFA vielation is the result of a defendant’s
affirmative act.” Jd. {citations omitted),

The Appellate Division ultimately concluded, *Dugan has
alleged sufficient facts to establish that the offer violated the
CFA. Those allegations are therefore sufficient to establish a
potential violation of the INJITCCWNA."Id. at *8.

in the instant case, in her Amended Complaint, Ms. Watkins
is not pursuing relief snder the CFA, nor has she alieged
any price differential or unconscionable practice of switching
prices upward, Moreover, the Amended Complaint is void
of numeric data, which could assist the Court in determining
whether Ms. Watkins suffered an “objective out-of-pocket
loss” relevant to & CFA claim. Thes, it does not appear
Ms, Watkins would succeed on a CFA claim under the
Dugan rubric, nor has she pled one, Ms. Watkins raised
only a single count under the NJTCCWNA. Under this count
she has alleged Defendams’' failure to include prices for
certain beverages on their menus is itself actionable under
NITCCWNA,

Returning to the NFFCCWNA, a plain reading of the
phrase “which includes any provision” can lead only to
the conclusion that the New Jersey legislature intended the
NITCCWNA to cover inclusions. Finding that a plain reading
of “includes” also covers its inverse, “omits,” impermissibly
reads in more prehibited conduct than is provided by the
statute, even under a liberal construction approach. In drafiing
the NJTCCWNA, the legislature targeted written documents
presented by sellers to consumers or potential consumers
and sought to protect consumers who might read an illegal
provision, be deceived by the provision, and then fail to
enforce their rights,

To tllustrate the types of seller conduct it sought to prohibit,
the New Jersey Legislature provided a list of such provisions:

Examples of such provisions are
those that deceptively claim that a
seller or lessor is not responsible for
any damages caused {0 a consumer,
even when such damages are the
result of the seller's or lessor's
negligence. These provisions provide
that ‘the consumer assumes all risk
and responsibilities, and even agrees to
defend, indemnify and hold harmless
the seller from all liability. Other
provisions claim that a lessor has the
right to cancel the consumer contract
without cause and to repossess ifs
rental equipment from the consumer's
premises without Hability for trespass.
Still other provisions arbitrarily assert
the consumer cannot cancel the
contract for any cause without punitive
forfeiture of deposits and payment
of unfounded damages. Also, the
consumer's rights to due process is
often denied by deceptive provisions
by which lLe allegedly waives his
right to receive legal notices, waives
precess of law in the repossession of
merchandise and waives his rights to
retain certain property exempted by
State or Federal law from creditor’s
breach.

*3 L1981, c. 454, Sponsor's Statement to Assembly Bili
No, 1666 (N.].1881), By using the verbs "clalm," “provide,"
and “assert” and specifying which legal rights can be affected,
the legislature appears to target only provisions included
in the document that actively seek to mislead consumers
as to specific rights. The Sponsor's Statement included no
examples of deceptive omissions that were envisioned as
falling within the scope of the statute,

New Jersey cuse law supporis the proposition that the
NITCCWNA prohibits the inclusion of illegal provisions,
but does not address omissions. See Smih, 2010 W1
5376316 (N.].Super.Ct. App.Div. Dec. 21, 2010} {consumer
warranty contained a provision that vielated the Magnuson-
Moss Warranty Act); United Consumer Financial Services,
Co. v. Carbo, 410, N.J.Super. 280 {(App.Div.2009) {retail
instaliment sales contract contained a provision that violated
the Retail Installment Sales Act); Jefferson Loan Co., 397
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N.J.Super. 520 {App.Div.2008) ("Nothing in the TCCWNA
suggesis that it applies to the mere failure ar omission
e send a notice to a consumer, even when the notice
is otherwise required by another law."); Bosland, 396
N.}.Suger. 267 {App.Div.2007) {retail buyer's order included
an undisclosed docurrentary service fee in violation of New
Jersey's Consumer Fraud Acf),

A similar conclusion can be reached by reviewing
NIFCCWNA cases in the United States District Court
for the Biswrict of New Jersey, each of which examined
statements included in the document rather than omissions
therefrom. See DeHartv. U5, Bank, N.A. ND, 811 F.Supp.2d
1038, 1051-52 (DN.L2011) (payoff notices allegedly
included excessive fees in violation of NJTCCWNA);
McGarvey v. Penske Automotive Group, 639 F.Supp.2d 450
{D.N.1.2009), vacated on other groundsCiv. No. 08-5610,
2010 WL 1379967 (D.N.J. March 29, 2010) {limited warranty
contained a provision that violated the Magnuson-Moss
Warranty Act); Rivera v. Washingion Mutual Bank, 637
F.Supp.2d 256 (D.N.J.2009} {finding plaintiffs failed to state
a claim under NFTCCWNA because they did not “identif|v}
which provisions of either document ajlegedly viciate a
clearly established right ... or responsibillty ...."); Feder v.
Wiiliams-Sonema Stores, Inc., Civ. No. 2-11-03070, 2013
WL4499300 *3 (D.N.]. Sept. 26, 2011} {"Even if the credit
card transaction form constitutes a written consumer contract,
plaintiff has not atieged that this ‘contract’ contains a wiitten
provision that violates State or Federal law.”).

“In construing TCCWNA onr a motion to dismiss, the court
must determine if the Legislature intended to prohibit the
conduct alleged.”Smith, 2010 WI. 5376316 *2 (citations
omitted). One seagrches in vain for any legislative indication
that the TCCWNA was addressing omissions in addition to

Footnotes

inclusions. Because omitfing certain prices from restaurant
menus dees not pose the same risk of niisleading a consumer
inte failing fo enforce her legal dghts as an affirmative
misrepresentation, the Court finds the New Jersey Legislature
did not intend NJTCCWNA to apply to price omission.

5. Whether the omission of prices from menus in New
Jersey violates either a clearly established legal right of
the consumer or responsibility of the seller.

*19 The Court has found that the mmere omission of a
beverage price on & restaurant menu in the circumstances
afleged in the case does not state a clairs under the TCCWNA,
because this statute governs the statements that are included
in. not omitted from, a consumer contract or offer to contract,
The Court therefore declines to rule on: whether the omission
of prices from menus violates either a "clearly established
legal right of the consumesr” or a “clearly established legal ...
responsibility of the selier” under other provisions of New
Jersey law. Evenif such omission were actionzble under other
provisions, such omission does not give rise 10 a claim under
the TCCWNA.

IV, CONCLUSION

For the reasons expressed in this Opinlon, The Court
grants Defendants’ motion for dismissal under Rule 12{b)
(6} for failure to state a claim for which relief can be
granted. Plaintiff's Amended Compiaint is dismissed without
prejudice to Plalntléf's right to seek leave to file a second
amended complaint within twenty-one {21} days of the entry
of the accompanying order, correcting the deficiencies therein
consistent with this Opinion. The accompanying order shall
be entered.

i Piaintiff is a citizen of New Jersey, Defendant DineEguity is incorporated under the faws of Deiaware with its principal place of
business in California, Defendant Appiebee’s is incorporated under the laws of Delaware and has its principai place of business in
Missouri, and Defendant IHOP is incorporated under the laws of Delaware with its principal place of business in California. Notice

of Removai $§4-7.

2 The Amended Complaint pertains to 96 restaurants in New Jersey, which allegediy did not disclose baverage prices on their menus.
As such, the putative class contains more than one hundred putative class members and at feast $5 million in controversy, and is
therefore alieged (o satisfy the requirements of the Class Actlon Fairness Act of 2005, 28 US.C. § 1332(d). I/ et § 11,

3 *Consumer means any individual who bays, Ieases, borrows, or batls any money, property or service which is primarily for personal,

family or household purposes,"N.J. Stat. Ann, § 56:12-15.

4 As a point of comparison, the check presented by a restaurant to a consumer at the end of the meaf may be more casty defined as &
written consumer cortract. The check contains each item offered by the restaurant and accepted by the consumer, the consideration
in terms of the beverages and food provided, as well as the price of each item and the total amount owed,
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5 Defendants define “notice” as “a warning, announcement or notification required by law."Defendants then use the phrase “required
by law"” to argue that the legistature could not have intended the word “notice,” in the context of the statute, 1o cover the more general
understanding of the term. Additionally, Befendants dismiss that a restaurant menu could constitute a “sign”™ under NJTCCWNA
because mens are typicatly given to individual consumers and are not posters, biliboards, or public notifications,

End of Bocument £ 2015 Thomson Rewters. No claim to originat LS. Govemment Warks,

1AE

B Governmaent Works.

Lty



Williams v. Wilson, Not Reported in A.3d {2014}

2014 WI. 2533820

2014 W1 2533820
Only the Westlaw citation is currently available.

UNPUBLISHED QPINION. CHECK
COURT RULES BEFORE CITING.

Superior Court of New Jersey,
Appellate Divigion.

Virginia WILLIAMS, Plaintiff—Appeliant,
V.

Wayne WILSON, Melissa Wilson and Family
Auto Center, L1LC, Defendants—Respondents,
and
Aegis Security Insurance Company, Defendant,

Submitted May 29, 2014.
! Decided June 6, 2014.

On appeal from the Superior Court of New Jersey, Law
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Roger 8. Mitchell, attorney for appeilant.

Respondents Wayne Wilson, Melissa Wllson and Family
Auto Center, LLC have not filed briefs.

Before Judges FASCIALE and HAAS,
(pinion
PER CURIAM.

*1 Plaintiff appeals from a February 23, 2012 judgment and

an April 24, 2012 amended order of judgment, contending
that the judge erred by rejecting her claims under the
Consurner Frand Act (CFA), NJS.A. 56:8-1 to -195, and
Truth-in~-Consumer Contract, Warsanty and Nofice Act
(FCCWNA), N.JS.A. 56:12-14 to -18. We affirm.

In February 2011, plaintiff agreed to purchase an “as-is” 1999
Saab 9--5 and ar added-on “50--50" powertraln warranty from
defendant Family Auto Center, L.LC, s used car dealership
operated by defendants Wayne and Melissa Wilson. After
recelving the vehicle, however, plaintiff discovered that it
stalled and had an oil leskage. About one ronth after the sale,
plaintiff and Wayne agreed to spend $500 each to have the
car repaited by a mechanic who specialized in foreign cars,

but the mechanic was unable to fix the problems. Eventually,
frustrated and having made four instailment payments,
piaintiff returned the car to defendants and removed its tags.

In Qctober 2011, plaintiff filed her second amended
complaint, asserting severai causes of action inclugding claims
under the CFA and TCCWNA. She contended that Wayne
was not a “proper persen” to sell used cars in New Jersey, that
piaintiffs bi-weekly installment payment schedule viokated
CFA tegulations, and that Wayne failed to make required
disclosures about the history of the vehicle.

In February 2012, Judge F. Patrick McManimon conducted
a trizl and tock testimony from plaintiff, plaintiff's daughter,
and Wayne. At the close of trial, he ruled for plaintiff in the
amount of $2990, stating that:

I'm really not persuaded by the STCCWNA] warranty issue
because the asi-]is no warranty [which was the original
agreement between plaingff and defendant in this case
before the parties signed the 50-50 powertrain warranty}
means you buy it asi-lis wlth no warranty. And to then
have somebody pay for a warranty on top of that is very
common, as | indicated. It's not--it doesn't void or make
it a bad business practice to advertise asi-lis no warranty
and then charge somebody for a warranty because it's very
common even in a new car purchase to have somebody buy
an extended warranty on top of that.

{Wle ... have a lot of sloppy practices on the part of the
defendant ...

Frankly[.} they don't give rise to ajCFA] violation in my
mind. But ... T have to put more of the blame on {Wayne's]

part....

He is a businessman in the used car business.... [Fihere’s
been no evidence presented here that ... he shouldn't be
in that business other than the statements of [plaintiff's
counsel]. If I had something from the Departrnent of
Banking and Insurance I'd think about that.

But what we have is that the plaintiffs paid essentially
[$]12450 for the car plus $500 for the ... work plas another
$40 Hor another repair]. So they spen: a little over $2990....

On the other hand [Wayne] through his company Famlly
Auto Service LLC basically has a net loss ... of $1655
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which is the {$i2155 balance less than $500 that he
salvaged in selling the car, wherever that was,

*2 There's been some testimony about whether this was a
salvaged car. There's been no evidence presented that this is
asalvaged car. Just the purchase from {a salvage company},
doesn't necessarily make it 2 saivaged car. I don't see the
failure to disclose & history in this case as being an issue.

We have 2 lot of minor de minimis things that { say are
raised by the plaintiff in this case that {plaintiff’s attorney
is} trying to raise to the level of [CFA] violations and ] don't
find that.

If's iliegal [under NJA.C. 13:45A-206A.8] to advertise
instaliment sales on any basis other than a monthly basis
meaning that if as a come on to a sales trapsaction you're

going to advertise that the monthly payment is going to be -

X number of dollars based on a certain balance due, that's
what the advertising must be,

But |the CFA regulation] doesn't say it's illegal to actually
enter a transaction with less than monthly payments. It just
says you can't advestise it because it can be false advertising
If it's not proper and true,

I'm going to issue a judgment to the plaintiff for $2980
to get their money back on the basis that I think it was a
sloppy éransaction and of the two people who should be
most responsible | think {Wayne]'s the ene. ...

And I'm going to dismiss the counterclaim..., Essentially
want {0 put the plaintiff back the position they were when
they went to buy the car,

The judge imposed liability on Family Aute Center but not
on Wayne or Melissa personally.

On appeal, plaintiff argues the foliowing points:

POINT T
THE LICENSE OF DEFENDANYT FAMILY
AUTO CENTER, LLC IS SUBJECT TO

REVOCATION BECAUSE MELISSA  WILSON
FALSIFIED SUBMITTALS TO NEW JERSEY
QOFFICIALS,

POINTH

THE INDIVIDUAL DEFENDANTS ARE
PERSONALLY LIABLE FOR VIOLATIONS OF THE
CONSUMER FRAUD ACT.

POINT T

THE INSTALLMENT SALE CONTRACYT SIGNED
BY DEFENDANT WAYNE WILSON VIOLATED
THE CONSUMER FRAUD ACT AND ITS
REGULATIONS BECAUSE, AMOUNG OTHER
THINGS, IT MISREPRESENTED THE COST OF THE
TRANSACTION.

POINT IV

DEFENDANT WAYNE WILSON VIOLATED THE
TRUTH IN CONSUMER CONTRACT, WARRANTY,
ANDNOTICE ACT (TCCWNA) BECAUSE HEFAILED
TO DISCLOSE THE HISTORY OF THE VEHICLE.

POINT YV

AEGIS SECURITY INSURANCE COMPANY ISSUED
A SURETY BOND TO DEFENDANTS AND THAT
BOND IS TRIGGERED BY THE WRONGDOING
OF DEFENDANTS WILSON AND FAMILY AUTO
CENTER AND SHOULD BE USED TO COMPENSATE

PLAINTIFR. I 1]

After a thorough review of the record and considerstion
of the controlling legal principles, we conclude that
plaintiff’s arguments are without sufficient merit to warrant
discussionin & written opinion. £ 2:11-3e) (1) (E}. We affirm
substantially for the reasons stated by judge McManimon in
his comprehensive oral opinion. We add the following brief
comments,

“A CFA, claim requires proof of three elements: *1) unlawful
conduct by defendant; 2) an ascertzinable loss by plaintiff,
and 3} a causal relationship between the unlawful conduct
and the ascertainable loss.” ' Manahawkin Convalescent v.
O'Neill, 287 N.J. 99, 121 £2014) {citations omitted), The
statute defines unlawful conduct as:

- *3 itthe act, use or employment by any person of
any unconscionable commercial practice, deception, fraud,
false pretense, false promise, misrepresentation, or the
knowing, concealment, supgression, or omission of any
material fact with intent that others rely upon such
concealment, suppression or omission, in connection with

# ERL
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the sale or advertisernent of any merchandise or real estate,
or with the subsequent performance of such person as
aforesaid, whether or not any person has in fact been
misled, deceived or damaged thereby, is declared to be an
unlawful practice.

INJSA 56:8-2.]

“There is ne precise formulation for an "unconscienable’ act
that satisfies the statutory standard for an unlawful practice.
The statute establishes 'a broad business ethic’ applied 'to
balance the interests of the consumer public and those of
the selless.” * DAgostino v. Maldonado, 216 N.J. 168, 184
(2013) (guoting Kugler v. Komain, 58 NJ. 522, 543-44
(1871)). However, "[aln unconscionable practice under the
CFA 'necessarily entails a lack of good faith, fair dealing, and
honesty.” " Id at 189 {quoting Yan Holt v. Liberty Muat. Fire
Jns. Co., 163 F3d 161, 168 {34 Cir.1998)).

that the CFA has made actionable."Allen v. v. & A Bros,
Inc, 208 NJ 114, 131-32 {2011). Individua] defendants
may alsc be liable where the basis for & CFA claim is
a reguiatory viclation. Jd. at 133."{Hndividual liability for
regulatory viclations uitimately must rest on the language of
the particular regulation in issue and the pature of the actions
undertaken by the individual defendant.” Jbid.“The principals
[of the entity} may be broadly liable, for they are the ones who
set the policies that the employees may be merely camrying
out.”fd. at 134,

We agree with the judge that plaintiff falled to satisfy
these standards. Plaintiff kas not established any viclation
of the TCCWNA. She has not established that any of the
defendants committed unlawful conduct under the CFA, or
that she suffered an ascertainable joss caused by such conduct,
Finaily, she provides no other credible grounds on which o
impose liabikity on the individual defendants,

Individuals, including corporate officers and employees, may  Affirmed.

be persopally liable for their own acts under the CFA if

they commit “an affirmative act or a knowing omission

Footnotes

| We discern from the record that claims against Aegis have been settled and that plaintiff's argument under this point heading is moot.
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