
l 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF DELAWARE 

TRINITY WALL STREET, 

Plaintiff, 

V. C.A. No. 14-405-LPS 

WAL-MART STORES, INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Joel Friedlander, Jeffrey M. Gorris, FRIEDLANDER & GORRIS, P.A., Wilmington, DE 

Counsel for Plaintiff 

Angela C. Whitesell, Philip A. Rovner, Matthew E. Fischer, POTTER ANDERSON & 
CORROON, LLP, Wilmington, DE 

Adam H. Offenhartz, Arie H. Wu, Elizabeth A. Ising, GIBSON, DUNN & CRUTCHER LLP, 
New York, NY 

Counsel for Defendant 

November 26, 2014 
Wilmington, DE 

MEMORANDUM OPINION 



Plaintiff, Trinity Wall Street ("Trinity" or "Plaintiff'), owns shares of common stock of 

Defendant, Wal-Mart Stores, Inc. ("Wal-Mart" or "Defendant"), which is the world's largest 

retailer. Trinity seeks declaratory judgments to the effect that Wal-Mart violated federal 

securities laws when it refused to include in its proxy materials relating to its 2014 annual 

shareholders meeting a proposal submitted by Trinity that would have added to the obligations of 

one of Wal-Mart's Board of Directors committees, and that Wal-Mart will again violate these 

same federal securities laws if and when it refuses to include the same or a similar Trinity 

proposal in Wal-Mart's proxy materials for its 2015 annual meeting. Trinity also seeks 

injunctive relief to prevent Wal-Mart from excluding its proposal from the 2015 proxy materials. 

Pending before the Court are three motions: Wal-Mart's Motion to Dismiss the Amended 

Complaint for Lack of Jurisdiction Over the Subject Matter (D.I. 33), Trinity's Motion for 

Summary Judgment (D.I. 37), and Wal-Mart's Cross-Motion for Summary Judgment. (D.I. 47)1 

All of the motions relate to Trinity's amended complaint, Count I of which challenges the proxy 

materials Wal-Mart distributed in connection with its June 6, 2014 annual meeting, and Count II 

of which challenges Wal-Mart's anticipated actions with respect to proxy materials Trinity 

intends to submit in advance of the 2015 annual meeting. (D.I. 32) For the reasons set forth 

below, the Court finds it has jurisdiction to hear Trinity's claim with respect to the 2014 proxy 

materials. This claim is not moot as it presents a type of dispute that would otherwise evade 

review yet is capable of repetition. However, the Court lacks jurisdiction with respect to the 

'Defendant filed an earlier motion to dismiss on May 6, 2014. (D.I. 26) In response to 
that motion, Plaintiff filed an amended complaint. (D.I. 32) The original motion to dismiss was 
thereby mooted and will be terminated by separate order. 
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challenge to the 2015 proxy materials, as this dispute is not ripe. Turning to the merits, the Court 

concludes that Trinity is correct that its proposal should not have been excluded from Wal-Mart's 

2014 proxy materials. Thus, the Court will grant Trinity's motion for summary judgment with 

respect to Count I of the amended complaint and will deny Wal-Mart's motion for summary 

judgment. Finally, the Court will grant Trinity injunctive relief. 

BACKGROUND 

The parties' dispute relates to the process by which shareholder proposals are included in 

proxy materials distributed to shareholders in advance of an annual shareholder meeting. 

Plaintiff Trinity, an Episcopal parish headquartered in New York City, is a shareholder of 

I 
Defendant Wal-Mart. (D.I. 32 if 3, 18) Trinity owns, at all relevant times has owned, and 

intends to continue to own- at least through the date of Wal-Mart's 2015 annual meeting- at 

least $2,000 of Wal-Mart shares. (Id. if 3) 

Wal-Mart is a publicly listed Delaware corporation with its corporate headquarters in 
( 
r 
I 

Bentonville, Arkansas. (Id. if 19) "Wal-Mart, the world's largest retailer, runs chains oflarge 

department and warehouse stores." (Id.) 

On December 18, 2013, Trinity submitted a proposal ("the Proposal") for inclusion in 

Wal-Mart's 2014 proxy materials, seeking a shareholder vote. (D.I. 3-1, Exhs. B, D) The 

Proposal requests that the charter of Wal-Mart's Board of Directors' Compensation, Nominating 

and Governance Committee ("Committee") be amended to add the following to the Committee's 

duties: 
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27. Providing oversight concerning the formulation and 
implementation of, and the public reporting of the formulation and 
implementation of, policies and standards that determine whether 
or not the Company [i.e., Wal-Mart] should sell a product that: 

1) especially endangers public safety and well
being; 

2) has the substantial potential to impair the 
reputation of the Company; and/or 

3) would reasonably be considered by many 
offensive to the family and community values 
integral to the Company's promotion of its brand. 

(D.I. 3-1, Exh. D) The narrative portion of the Proposal states that the oversight and reporting 

duties extend to determining "whether or not the company should sell guns equipped with 

magazines holding more than ten rounds of ammunition ('high capacity magazines') and to 

balancing the benefits of selling such guns against the risks that these sales pose to the public and 

to the Company's reputation and brand value." (Id.) 

On January 30, 2014, as required by SEC Rule 14a-8G), 17 C.F.R. § 240.14a-8(j), Wal-

Mart filed a detailed letter with the Securities and Exchange Commission ("SEC"), notifying the 

SEC staff and Trinity that Wal-Mart intended to omit the Proposal from its 2014 proxy materials; 

the letter explained how, in Wal-Mart's view, the Proposal "deals with matters relating to the 

Company's ordinary business operations." (D.I. 3-1, Exh. Eat 2) On February4, 2014, Trinity 

submitted its own detailed letter to the SEC staff, providing Trinity's analysis as to why its 

Proposal was not excludable and requesting, hence, that the SEC staff"deny the Company's 

request for no-action relief." (D.I. 3-1, Exh. F) On March 20, 2014, the SEC staff advised Wal-

Mart that it had reviewed the correspondence and found that "there appears to be some basis for 
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your view that Wal-mart may exclude the proposal under rule 14a-8(i)(7), as relating to Wal-

mart's ordinary business operations ... Accordingly, we will not recommend enforcement 

action to the Commission if Wal-mart omits the proposal from its proxy materials." (D.I. 3-1, 

On April 1, 2014, Trinity filed suit in this Court, seeking a declaratory judgment that I 
l 
I 
~ 

Exh. G) 

"Wal-Mart's decision to omit the Proposal from the 2014 Proxy Materials violates Section 14(a) 

of the 1934 Act and Rule 14a-8, 17 C.F.R. § 240.14a-8." (D.I. 4 at 12) Trinity also seeks a 

permanent injunction to prevent Wal-Mart from excluding its Proposal from Wal-Mart's 2015 

proxy materials. (Id.) Also on April 1, Trinity filed a motion for a preliminary injunction to 

prevent Wal-Mart from "printing, issuing, filing, mailing, or otherwise transmitting proxy 

materials in connection with its 2014 Annual Meeting that do not contain the shareholder 

proposal submitted by Plaintiff." (D.I. 1 at 1) 

Ten days later, on April 11, 2014, the Court heard argument on the preliminary injunction 

motion. As of that date, only six days remained until Wal-Mart's scheduled deadline for printing 

its proxy materials. (D.I. 23 at 12) ("April 17th is a hard date in order to have a resolution 

without anybody incurring additional costs.") As is always the case, Plaintiff confronted a heavy 

burden to demonstrate that the extraordinary remedy of a preliminary injunction was warranted. 

In particular, in seeking to have the Court intercede to frustrate Wal-Mart's printing plans, 

Trinity was asking the Court to take an extraordinary step - and to do so on a highly expedited 

basis. As the Court stated during the preliminary injunction hearing: 

4 



i 
' 

l 
I 

(Id. at 8-9) 

It's very clear that the SEC has had hundreds of opportunities to 
consider questions like this. I have not. While the SEC may only 
have a few hours or whatever to put into each of these, I have 
roughly the same amount of time. You come to what you know is 
an extremely busy court. We have given this expedited attention. 
It comes to us with a no action conclusion [from the SEC staff] ... 
You come to me, you have the burden asking for extraordinary 
relief, and I need to find that it's likely that at the end of the trial, 
whenever we get there, I'm going to disagree with the SEC [staff]. 

The Court denied Trinity's request for a preliminary injunction, primarily on the basis 

that Trinity had not met its burden to show a likelihood of success on the merits. (Id. at 42) The 

Court found that the Proposal "deals with guns on the shelves and not guns in society" and was 

properly excluded from Wal-Mart's proxy materials since it dealt with an ordinary business 

matter. (Id. at 46)2 In ruling from the bench at the end of the preliminary injunction hearing, the 

Court further explained: 

The proposal also expressly and I think importantly states that the 
requested "oversight and/or reporting is intended to cover policies 
and standards that would be applicable [to] determining whether or 
not the company should sell guns equipped with magazines 
holding more than 10 round of ammunitions, high capacity 
magazines." And I tried to emphasize it's my added emphasis on 
"sell." 

2 As is discussed in the briefing on summary judgment, the Court opened the preliminary 
injunction hearing with a question posed to Plaintiffs counsel: "So is this proposal dealing with 
guns on the shelves or guns in society?" Plaintiff's counsel responded, "It's guns on the 
shelves." (D.I. 23 at 4) This suggested to the Court that it would likely find, on the merits at the 
conclusion of the case, that the Proposal dealt with Wal-Mart's ordinary business, and, therefore, 
the Proposal was likely properly excludable from the proxy materials. For reasons explained 
throughout this Opinion, the Court has, in fact, concluded otherwise. 
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While the specific proposal is crafted as one directed solely to 
policy and oversight and therefore arguably arises in the difficult 
and seemingly novel perhaps intersection between ordinary 
business ... on the [one] hand [and corporate governance] on the 
other hand, ultimately I'm not persuaded that I'm likely to 
conclude at the end of the day on the merits that it therefore does 
not fall within the exception given the rule for ordinary business. 

(Id. at 43, 46) (emphasis added) 

The Court found additional support for its conclusion - especially in the context of an 

expedited preliminary injunction motion - in the SEC staff's expert decision to issue Wal-Mart's 

requested no-action letter. The Court emphasized that "all of the arguments that were made here 

have previously been made out in front of the SEC by both sides," adding: 

(Id. at 44) 

Materially the same, if not identically the same arguments that 
were made to this Court in connection with this dispute were made 
previously to the SEC . . . And with all that, the SEC [ staffJ, with 
its expertise and its lengthy experience in this area, found that Wal
Mart met its burden to show there appears to be some basis for 
Wal-Mart's contention that the ordinary business exception applies 
as "the proposal relates to the products and services offered for sale 
by that company." With all of that, while I agree that no deference 
to the SEC is mandated, I believe that under the circumstances it is 
appropriate for the Court to accord some deference to the SEC 
given its expertise and again given particularly that all of the 
arguments that were made here have previously been made out in 
front of the SEC by both sides. I understand the SEC has limited 
resources, that its no action letters are simply the opinion of staff, 
they're non-binding. Of course, as we have discussed, the 
resources ofthis court are limited as well. We don't have the 
expertise of the SEC. And under the circumstances, I think some 
deference is merited. 

Wal-Mart distributed its proxy materials for the Company's 2014 annual meeting as 

planned, without Trinity's Proposal, on April 23, 2014. (D.1. 35, Exh. 2) On May 6, 2014, Wal-
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Mart filed a motion to dismiss Trinity's original complaint for lack of subject matter jurisdiction. 

(D.I. 26) In response, Trinity filed an amended complaint, seeking declaratory relief as to the 

2014 proxy materials as well as prospective relief based on Trinity's alleged intention to submit 

its Proposal for inclusion in Wal-Mart's 2015 proxy materials. (D.I. 32) Wal-Mart responded by 

filing a motion to dismiss the amended complaint (D.I. 33), and thereafter both parties sought 

summary judgment (D.I. 37, 47). 

After full briefing, the Court heard oral argument on August 14, 2014. (D.I. 59) ("Hr'g 

Tr.") Although trial was scheduled to begin on November 17, 2014 (D.I. 31), on October 9, 2014 

the Court granted the parties' joint request to cancel trial (D.I. 63, 64), as the Court agrees with 

the parties that there are no genuine disputes of material fact. 

MOTION TO DISMISS 

Wal-Mart seeks to have the Court dismiss Trinity's amended complaint for lack of 

subject matter jurisdiction, pursuant to Federal Rule of Civil Procedure 12(b)(l). (D.I. 33) Wal-

Mart contends that "Count I of the Amended Complaint is moot because it seeks declaratory 

reliefrelating to an act that has already occurred- the exclusion of Trinity's Proposal from Wal-

Mart's 2014 proxy materials." (D.I. 34 at 1) Wal-Mart further contends that "Count II of the 

Amended Complaint for Wal-Mart's 'reasonably anticipated 2015 violation of Section 14(a) and 

Rule 14a-8' is not ripe for adjudication." (Id.) (internal citations omitted) 

Article III of the Constitution limits federal jurisdiction to actual "cases" and 

"controversies." U.S. Const. art. III, § 2. "To satisfy Article Ill's 'case or controversy' 

requirement, an action must present '(1) a legal controversy that is real and not hypothetical, (2) a 

legal controversy that affects an individual in a concrete manner so as to provide the factual 
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predicate for reasoned adjudication, and (3) a legal controversy so as to sharpen the issues for 

judicial resolution."' Armstrong World Indus., Inc. by Wolfson v. Adams, 961F.2d405, 410 (3d 

Cir. 1992) (internal citations omitted). As the Supreme Court has explained, 

The difference between an abstract question and a 'controversy' 
contemplated by the Declaratory Judgment Act is necessarily one 
of degree. . . Basically, the question in each case is whether the 
facts alleged, under all the circumstances, show that there is a 
substantial controversy, between parties having adverse legal 
interests, of sufficient immediacy and reality to warrant the 
issuance of a declaratory judgment. 

Maryland Cas. Co v. Pac. Coal & Oil Co., 312 U.S. 270, 273 (1941). 

Courts enforce Article Ill's case-or-controversy requirement through application of 

justiciability doctrines, such as mootness, ripeness, and the prohibition on advisory opinions. See 

Keitel v. Mazurkiewicz, 729 F.3d 278 (3d Cir. 2013). "When the issues presented in a case are 

no longer 'live' or the parties lack a legally cognizable interest in the outcome, the case becomes 

moot and the court no longer has subject matter jurisdiction." Weiss v. Regal Collections, 385 

F.3d 337, 340 (3d Cir. 2004) (citing Cnty. of L.A. v. Davis, 440 U.S. 625, 631 (1979)). A case 

becomes moot "only when it is impossible for a court to grant any effectual relief whatever to the 

prevailing party." See Knox v. Serv. Emps. Int 'l Union, Local 1000, 132 S.Ct. 2277, 2287 (2012) 

(internal quotation marks omitted). For instance, a suit over a shareholder's proposal may 

become moot if, during the course of litigation over the exclusion of the proposal, the 

shareholder resubmits its proposal and the corporation includes it in a subsequent proxy 

statement. See Sec. & Exch. Comm'n v. Med. Comm. for Human Rights, 404 U.S. 403, 406 

(1972). "[T]he ripeness doctrine attempts to define when an otherwise proper party may bring an 

action." Bell Atl. Corp. v. MFS Commc 'ns Co., Inc., 901 F.Supp 835, 842 (D. Del. 1995) 
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(emphasis in original). The ripeness doctrine functions to "prevent federal courts, 'through 

avoidance of premature adjudication, from entangling themselves in abstract disagreements."' 

Phi/a. Fed'n of Teachers v. Ridge, 150 F.3d 319, 323 (3d Cir. 1998) (citing Abbott Labs v. 

Gardner, 387 U.S. 136, 148 (1967)); see also Peach/um v. City of York, Pa., 333 F.3d 429, 433 

(3d Cir. 2003) ("The function of the ripeness doctrine is to determine whether a party has brought 

an action prematurely."). Within the Third Circuit, the ripeness analysis requires inquiry into 

''the adversity of the interest of the parties, the conclusiveness of the judicial judgment and the 

practical help, or utility, of that judgment." Step-Saver Data Sys., Inc. v. Wyse Tech., 912 F.2d 

643, 647 (3d Cir. 1990). 

Trinity's request for declaratory reliefregarding Wal-Mart's 2014 proxy materials, which 

have already been distributed, is not moot. As demonstrated by the procedural history of this 

case, the short duration of the proxy season makes full litigation on the merits of a shareholder 

proposal before an annual meeting close to impossible (at least for the undersigned Judge, given 

this Court's current docket). As such, this case falls in the special category of disputes that are 

"capable ofrepetition, yet evading review." See NJ Turnpike Auth. v. Jersey Cent. Power and 

Light, 772 F.2d 25 (3d Cir. 1985). 

"[T]he 'capable ofrepetition, yet evading review' doctrine [i]s limited to the situation 

where two elements [are] combined: (1) the challenged action was in its duration too short to be 

fully litigated prior to its cessation or expiration, and (2) there was a reasonable expectation that 

the same complaining party would be subjected to the same action again." Murphy v. Hunt, 455 

U.S. 478, 481 (1982). Trinity bears the burden of proving that both components of the capable of 
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repetition, yet evading review exception are satisfied.3 See City of L.A. v. Lyons, 461 U.S. 95, 

109 (1983) ("[T]he capable-of-repetition doctrine applies only in exceptional situations, and 

generally only where the named plaintiff can make a reasonable showing that he will again be 

subjected to the alleged illegality."); OSHA Data/CIH, Inc. v. U.S. Dept. of Labor, 220 F.3d 153, 

168 (3d Cir. 2000) (noting that party seeking to qualify for capable of repetition but evading 

review exception has burden to meet both parts oftest). 

Trinity has shown that the first requirement, that the dispute "evades review" because its 

duration is too short to permit full merits litigation, is met here. Trinity submitted its proposal 

for the 2014 proxy materials in a timely manner on December 18, 2013. Wal-Mart rejected the 

Proposal, also in a timely manner, on January 30, 2014. The SEC staff then acted in a timely 

manner by issuing its no-action letter on March 20, 2014. Thereafter, Trinity timely filed suit 

and moved for a preliminary injunction on April 1, 2014.4 

3Trinity asserts that Wal-Mart bears the burden to prove that the capable of repetition yet 
evading review exception does not apply, relying on Diop v. ICE/Homeland Sec., 656 F.3d 221 
(3d. Cir. 2011). (D.I. 43 at 15) The Court disagrees. Diop, a case dealing with pre-removal 
detention in immigration proceedings, presented a situation in which the purported mootness was 
based on a voluntary discontinuance of an allegedly illegal activity. In that context, the burden 
was on the defendant to prove that the case was moot because the defendant needed to prove it 
would not continue the challenged conduct. See also U.S. v. W T. Grant Co., 345 U.S. 629, 633 
(1953) ("[A] case may nevertheless be moot ifthe defendant can demonstrate that there is no 
reasonable expectation that the wrong will be repeated."). The situation presented in the instant 
case is quite different, as Wal-Mart is not seeking to show that it will act differently in the future. 

4Wal-Mart has argued that Trinity could and should have filed suit before Aprill, before 
even hearing the SEC staff's opinion. While the Court agrees that Trinity could have chosen to 
proceed in this manner, the Court does not agree that Trinity's decision not to do so rendered its 
suit untimely or in any way undermines the conclusion that the 2014 dispute is not moot. As a 
practical matter, even giving the Court from December 2013 until April 2014 would have made it 
very difficult, if not impossible, for full adjudication on the merits to be concluded before Wal
Mart needed to print the proxy materials. Moreover, the Court was substantially assisted by 
having the SEC staff's no-action opinion, as both parties undoubtedly expected would be the 
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The problem is that because the window for Wal-Mart to evaluate shareholder proposals 

is so short (opening in December and closing in late January), and because the allowable steps 

relating to a no-action request understandably take several months, even when everyone acts in a 

timely manner the case only reaches District Court with just weeks remaining before proxy 

materials must be finalized and printed. Here, the Court responded to Trinity's motion is an 

extremely expedited fashion, issuing an order on April 1 for truncated briefing that was 

completed by April 4, and conducting a hearing - and ruling on the motion - on April 11. 

Despite the parties and the Court having done all of this work, there remained at that point just 

six more days left until Wal-Mart's printing deadline.6 

The Court could not have resolved the merits of the parties' dispute before Wal-Mart 

planned to print its proxy materials for the 2014 annual meeting. Notably, neither party even 

suggested that the Court could have proceeded to a full trial on the merits (or even full summary 

judgment briefing) in the short time between the filing of the complaint and the date by which 

Wal-Mart's proxy materials needed to be printed for the annual meeting to go forward as 

case. Finally, had the SEC staff declined Wal-Mart's no-action request, it is likely this litigation 
could have been avoided altogether, as it is likely Wal-Mart would have then included Trinity's 
2014 Proposal in its proxy materials. 

5During the August hearing on the summary judgment motions, Wal-Mart's counsel 
explained that even if Trinity filed its 2015 Proposal earlier than December, Wal-Mart would not 
have to- and likely would not, for reasons including that Wal-Mart would prefer to wait and see 
all shareholder proposals before deciding which ones to include in its proxy materials - take a 
position on whether or not to include that Proposal before December 26, 2014. (Hr'g Tr. at 11-
13) 

6Wal-Mart presented evidence that were it not to meet its April 17 deadline to begin 
printing, it would incur additional printing and mailing costs "in the millions of dollars." (D.I. 12 
at 2) 
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scheduled. In a different context, the Supreme Court has held that a full year may be too short of 

a time for a court to be able to litigate a dispute fully on its merits. See Turner v. Rogers,_ U.S. 

_, 131 S.Ct. 2507, 2515 (2011). While there is no hard-and-fast rule establishing a minimum 

amount of time a Court must be provided in order to make it reasonable to expect a final decision 

on the merits, here, plainly, the Court was not given enough time to do so. 

The Court has reviewed the cases cited by Wal-Mart in which shareholder proposal suits 

were found not to evade review, and they do not dictate a different conclusion. In Lindner v. Am. 

Express Co., 2011 WL 2581745, at *5 (S.D.N.Y. June 27, 2011), the Court concluded that the 

plaintiff was likely to file a future suit concerning a similar future proposal, so his case would not 

evade review. However, the plaintiffs original complaint was filed over a year before the 

District Court reached this conclusion; and the Magistrate Judge, in recommending finding the 

case moot, did not address how a future action could be fully litigated in the short time frame of 

any single proxy season. In NYCERS v. Dole Food Co., 969 F.2d 1430, 1435 (2d Cir. 1992), the 

Second Circuit stated: "As Rule 14a-8 requires shareholders to submit proposals to management 

at least 120 days before the proxy statement is released, there should be ample time for a full 

review of the case while it remains a live controversy." Putting aside that the regulations could 

be read to leave as little as 80 days (or less iftime for printing is factored in),7 the fact remains 

that - at least for this judge on this Court at this time - even 120 days is not enough time to allow 

for: (i) full briefing on the merits of summary judgment, (ii) careful review of the summary 

judgment motion, possibly including oral argument, (iii) issuance of a decision on such a motion, 

7"If the company intends to exclude a proposal from its proxy materials, it must file its 
reasons with the Commission no later than 80 calendar days before it files its definitive proxy 
statement and form of proxy with the Commission." 17 CFR § 240.14a-8(j) (2011). 

12 



and (iv) time remaining to allow the losing party to seek an expedited appeal and possibly a stay 

from the Court of Appeals. Notwithstanding defense counsel's insistence to the contrary, 80-120 

days is not a "wealth of time."8 It is, instead, an amount oftime that makes Trinity's dispute one 

which will evade review during any single proxy season. 

Turning to the second step of the analysis, the Court finds that Trinity has also shown that 

its claim is capable ofrepetition. Trinity intends to submit another proposal to Wal-Mart for the 

2015 proxy statement. If it were to do so in the absence of a judicial ruling on the merits relating 

to its 2014 Proposal, there is "more than a 'reasonable' likelihood" that Trinity's Proposal will 

again be excluded from the proxy materials. See Turner, 131 S. Ct. at 2515 (finding no mootness 

where petitioner would likely fail to pay child support and face contempt hearing, as had 

happened multiple times before). Hence, not only is the dispute presented by Trinity capable of 

repetition, it almost certainly would be repeated, during the 2015 proxy season, if the Court were 

8 At the hearing, defense counsel explained that the best case is scenario is that this Court 
and the Court of Appeals would together have four months to decide the case: 

Now, assuming there is a dispute, assuming no other proposal is 
raised, that might shed light on or change the dynamic of this 
proposal, and assuming on December 26th Wal-Mart sends a letter 
to Trinity and to the SEC saying we intend to exclude this, on 
December 27th or December 26th, my capable adversary can file 
his lawsuit, and if it provides comfort for the Court, I believe he 
could move for summary judgment three days later. So, Your 
Honor would have in effect four months to decide a summary 
judgment motion that is at least largely drafted; and after ruling on 
that summary judgment motion, the Third Circuit, upon a motion 
for expedited appeal, would certainly have a wealth of time to 
decide an issue that the parties have agreed is ripe for summary 
adjudication. 

(Hr' g Tr. at 15) 
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to dismiss the instant action. Importantly, Trinity seeks not just to have its Proposal included in 

Wal-Mart's proxy statement but also to have the Court issue a declaratory judgment clarifying its 

rights under the pertinent SEC rules -yet another aspect of the parties' dispute that is capable of 

repetition. 

Contrary to Wal-Mart's contention (see Hr'g Tr. at 6), Trinity's failure to appeal or seek a 

stay of this Court's preliminary injunction decision does not preclude Trinity from demonstrating 

that this case is capable ofrepetition yet evades review. For this proposition, Wal-Mart relies on 

Matter of Kulp Foundry, Inc., 691 F.2d 1125 (3d Cir. 1982). But in Kulp Foundry what the 

Third Circuit held was that where an important liberty interest is at stake, and where an appellant 

"has expeditiously taken all steps necessary to perfect the appeal and to preserve the status quo 

before the dispute becomes moot," there is "an extension of the more traditional 'capable of 

repetition, yet evading review' exception." (Id. at 1129) (emphasis added) Kulp Foundry does 

not preclude a party which, like Trinity, satisfies the traditional "capable of repetition, yet 

evading review" standard, from taking advantage of the mootness exception simply due to a 

failure to file an appeal. 

At bottom, there is, under all the circumstances presented here, a substantial controversy 

between Trinity and Wal-Mart, as these parties have adverse legal interests of sufficient 

immediacy and reality to warrant the issuance of a declaratory judgment with respect to Wal

Mart's 2014 proxy materials. A declaratory judgment that Wal-Mart improperly excluded 

Trinity's Proposal from Wal-Mart's 2014 proxy materials will be effectual relief for it should 

preclude Wal-Mart from excluding an identical Proposal, if submitted, from its 2015 proxy 

materials. 

14 



While Trinity's claim regarding its Proposal's exclusion from Wal-Mart's 2014 proxy 

materials is not moot, there is no case or controversy with respect to Trinity's claim regarding a 

promised Proposal for Wal-Mart's 2015 proxy materials. Instead, Trinity's requests for 

declaratory and injunctive relief relating to Wal-Mart's 2015 proxy materials are unripe at this 

time. Trinity's mere intent to submit "the proposal, or an amended proposal" (D.I. 32 ii 40), 

which it seems likely would be excluded by Wal-Mart for the same reasons as the 2014 Proposal, 

does not (yet) present a live controversy for the Court. That is, a dispute between the parties over 

a possible 2015 Proposal is a "contingent future event[] that may not occur as anticipated, or 

indeed may not occur at all." Texas v. US., 523 U.S. 296, 300 (1998). Trinity has neither 

drafted nor submitted its 2015 proposal, and indeed trumpets its flexibility to modify the 2014 

Proposal based on any ruling of the Court, preserving its "position to cure any defects the Court 

may identify." (D.I. 32 ii 59) Not only could Trinity's 2015 Proposal differ materially from the 

2014 Proposal currently before the Court, but it is also possible that Wal-Mart would take a 

different approach to a revised proposal. While unlikely, it is possible that Wal-Mart will have 

adopted a different corporate philosophy or retained different personnel or have new Board 

members at the point when any 2015 Proposal is submitted. Thus, the "adversity of interest" 

required for a declaratory judgment action is not present with respect to the promised 2015 

Proposal. 

Therefore, the Court will deny Wal-Mart's motion to dismiss Trinity's claims with 

respect to the 2014 Proposal but will grant that motion as it pertains to Trinity's promised 2015 

Proposal. Accordingly, Count I of the amended complaint remains in the case for review on 

cross-motions for summary judgment while Count II is dismissed. 

15 



MOTIONS FOR SUMMARY JUDGMENT 

Summary judgment should be granted if, upon viewing the facts in the light most 

favorable to the non-moving party, there is no genuine issue of material fact and the moving 

party is entitled to judgment as a matter oflaw. See Celotex Corp. v. Catrett, 477 U.S. 317, 322-

23 (1986). Here, both parties agree that their disputes are amenable to resolution on summary 

judgment and, therefore, asked the Court to cancel the previously scheduled trial. (See D.I. 55 at 

4) ("The facts underlying the parties' motions for summary judgment are not in dispute.") The 

Court shares the parties' views. 

SEC Rule 14a-8(i)(7) provides that a company may exclude from its proxy materials a 

shareholder proposal that "deals with a matter relating to the company's ordinary business 

operations." 17 C.F.R. § 240.14a-8(i)(7) (emphasis added). The SEC has provided guidance as 

to the basis for this "ordinary business" exception, explaining: 

The general underlying policy of this exclusion is ... to confine 
the resolution of ordinary business problems to management and 
the board of directors, since it is impracticable for shareholders to 
decide how to solve such problems at an annual shareholders 
meeting. The policy underlying the ordinary business exclusion 
rests on two central considerations. The first relates to the subject 
matter of the proposal. Certain tasks are so fundamental to 
management's ability to run a company on a day-to-day basis that 
they could not, as a practical matter, be subject to direct 
shareholder oversight. Examples include the management of the 
workforce, such as the hiring, promotion, and terminations of 
employees, decisions on production quality and quantity, and the 
retention of suppliers. However, proposals relating to such 
matters but focusing on sufficiently significant social policy 
issues (e.g., significant discrimination matters) generally would 
not be considered to be excludable, because the proposals would 
transcend the day-to-day business matters and raise policy issues 
so significant that it would be appropriate for a shareholder vote. 
The second consideration relates to the degree to which the 
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proposal seeks to "micro-manage" the company by probing too 
deeply into matters of a complex nature upon which shareholders, 
as a group, would not be in a position to make an informed 
judgment. This consideration may come into play in a number of 
circumstances such as where the proposal involves intricate detail, 
or seeks to impose specific time-frames or methods for 
implementing complex policies. 

Amendments to Rules on Shareholder Proposals, Release No. 34-40018, 63 Fed. Reg. 29106, 

29108 (May 28, 1998) (''the 1998 Release") (emphasis added); see also Apache Corp. v. NYC. 

Emps. Ret. Sys., 621 F.Supp.2d 444, 451 (S.D. Tex. 2008) ("A clear reading of the 1998 Release 

informs this court's analysis."). 

Given this guidance, Trinity's 2014 Proposal is best viewed as dealing with matters that 

are not related to Wal-Mart's ordinary business operations. Therefore, Trinity's Proposal was 

not properly excluded from Wal-Mart's 2014 proxy materials under the ordinary business 

exception of Rule 14a-8(i)(7). 

Trinity's Proposal sought a shareholder vote on amending Wal-Mart's Committee's 

charter to add an obligation to "provid[ e] oversight concerning the formulation and 

implementation of ... policies and standards that determine whether or not the Company should 

sell a product" having certain characteristics, i.e., one that especially endangers public safety, has 

the substantial potential to impair Wal-Mart's reputation, or would reasonably be considered by 

many to be offensive to the values integral to Wal-Mart's brand. (D .I. 3-1, Exh. D) At its core, 

Trinity's Proposal seeks to have Wal-Mart's Board oversee the development and effectuation of 

a Wal-Mart policy. While such a policy, if formulated and implemented, could (and almost 

certainly would) shape what products are sold by Wal-Mart, the Proposal does not itself have this 

consequence. As Trinity acknowledges, the outcome of the Board's deliberations regarding 
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dangerous products is beyond the scope of the Proposal. Any direct impact of adoption of 

Trinity's Proposal would be felt at the Board level; it would then be for the Board to determine 

what, if any, policy should be formulated and implemented. 

The guidance provided by the SEC in its 1998 Release strongly supports the Court's 

conclusions. Trinity's Proposal does not undermine the "policy underlying the ordinary business 

exclusion." 1998 Release, 63 Fed. Reg. at 29108. The Proposal does not, for instance, take a 

"task[] ... so fundamental to management's ability to run a company on a day-to-day basis" and, 

impractically, subject it to "direct shareholder oversight." Id. That might be the case if the 

Proposal attempted, through a shareholder vote, to dictate to management specific products that 

Wal-Mart could or could not sell. {The 1998 Release gives as examples of tasks so fundamental 

to management's ability to run a company "decisions on production quality and quantity, and the 

retention of suppliers," none of which are tasks that are the subject of the Proposal.) It is not the 

case here, however, where the "task" is the formulation and implementation of policy, which are 

tasks the Board's Committee, "subject to direct shareholder oversight," can and already does 

perform. Trinity's Proposal leaves development of policy to the Board Committee, which in tum 

is free to delegate responsibility for the day-to-day aspects of implementation of any such policy 

to the Company's officers and employees. 

Moreover, to the extent the Proposal "relat[es] to such matters" as which products Wal

Mart may sell, the Proposal nonetheless ''focus[ es] on sufficiently significant social policy 

issues" as to not be excludable, because the Proposal "transcend[s] the day-to-day business 

matters and raise[s] policy issues so significant that it would be appropriate for a shareholder 

vote." (Id.) (emphasis added) The significant social policy issues on which the Proposal focuses 
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include the social and community effects of sales of high capacity firearms at the world's largest 

retailer and the impact this could have on Wal-Mart's reputation, particularly if such a product 

sold at Wal-Mart is misused and people are injured or killed as a result. In this way, the Proposal 

implicates significant policy issues that are appropriate for a shareholder vote. 9 Additionally, 

again consistent with the 1998 Release, the Proposal is not excludable because it does not seek to 

"micro-manage" Wal-Mart or "prob[e] too deeply into matters of a complex nature upon which 

shareholders, as a group, would not be in a position to make an informed judgment." (Id.) The 

Proposal does not involve "intricate detail" or seek to "impose specific time-frames" or dictate a 

"method[] for implementing complex policies." (Id.) 

Trinity has carefully drafted its Proposal. It does not dictate what products should be sold 

or how the policies regarding sales of certain types of products should be formulated or 

implemented. Instead, as Trinity has explained in this litigation, "The Proposal intentionally 

ensures that any day-to-day decision-making concerning the matters raised in the Proposal is 

reserved to the management of Wal-Mart pursuant to policies created by management with Board 

oversight." (D.1. 38 at 14) For this reason, the no-action letters cited by Wal-Mart are 

distinguishable, as they involve circumstances Trinity has avoided by limiting its Proposal to the 

9See also SEC Staff Legal Bulletin No. 14E, 2009 WL 4363205, at *2 (Oct. 27, 2009) 
("In those cases in which a proposal's underlying subject matter transcends the day-to-day 
business matters of the company and raises policy issues so significant that it would be 
appropriate for a shareholder vote, the proposal generally will not be excludable under Rule 14a-
8(i)(7) as long as a sufficient nexus exists between the nature of the proposal and the company ... 
In addition, we note that there is widespread recognition that the board's role in the oversight of a 
company's management of risk is a significant policy matter regarding the governance of the 
corporation. In light of this recognition, a proposal that focuses on the board's role in the 
oversight of a company's management of risk may transcend the day-to-day business matters of a 
company and raise policy issues so significant that it would be appropriate for a shareholder 
vote."). 
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Board's decision-making process, as opposed to proposals that attempted to direct day-to-day 

operations. Wal-Mart cites many SEC no-action letters which, in Wal-Mart's view, "repeatedly 

concurred in the exclusion of shareholder proposals that relate to decisions by retailers 

concerning the sales of products." (D.I. 48 at 8) None of the letters cited by Wal-Mart involved 

proposals comparable to Trinity's. For example, Gen. Elec. Co., 2010 WL 5067922 (Jan. 7, 

2011 ), addressed a proposal seeking to reduce the role of GE Financial because "financial 

services should not be a core business of the General Electric Company." (Id. at *2) Similarly, 

Walt Disney Co., 2010 WL 4312760 (Dec. 22, 2010), addressed a proposal to modify smoking 

policies at the company's theme parks. Three other no-action letters dealt with defining policies 

and reporting obligations regarding possible toxic and hazardous products offered for sale. See 

Wal-Mart Stores, Inc. 2008 WL 5622715 (Feb. 27, 2008); Home Depot, Inc., 2008 WL 257307 

(Jan. 25, 2008); Family Dollar Stores, Inc., 2007 WL 3317923 (Nov. 6, 2007). Each of these 

proposals requested policies or information - such as information on the companies' efforts to 

minimize exposure to toxic substances, attempts by the companies to secure supply chains, 

options for alternative safer products, and encouraging suppliers to reduce or eliminate harmful 

substances - which directly impacted the ordinary business operations of the companies involved 

far more than Trinity's Proposal would directly impact Wal-Mart's. 

It is true that the ordinary business exception of Rule 14a-8(i)(7) is written broadly, 

allowing exclusion of a shareholder proposal that "deals with a matter relating to the company's 

business operations." 17 C.F.R. § 240.14a-8(i)(7) (emphasis added); see also D.I. 51at5. 

However, viewed at a general level, anything a company like Wal-Mart does at least somewhat 

"deals with" a matter "relating to" the company's business operations. Such a broad reading is 
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inconsistent with the guidance provided by the SEC itself (for reasons already explained above)'0 

and, if adopted, would improperly permit the "exception to swallow the rule." 

Wal-Mart places heavy reliance on the SEC's grant of its no-action request, a factor to 

which the Court also accorded significant weight at the preliminary injunction stage. (See, e.g., 

D.I. 48; D.I. 23 at 44) It is unnecessary (because immaterial) for the Court to resolve the parties' 

factual debates as to precisely how no-action letters are prepared and how thoroughly the SEC 

staff is able to analyze issues presented in these types of requests. (Compare Informal 

Procedures for the Rendering of Staff Advice with Respect to Shareholder Proposals, Release 

No. 9344, 1976 WL 160411, at *3 (July 7, 1976) (noting that Commission has limited staff and 

"cannot do more in each case than make a quick analysis of the material submitted") with Cross 

Deel., D.I. 52 at 3 (outlining three levels of attorney review involved in handling no-action 

requests)) It is undisputed that the final determination as to the applicability of the ordinary 

business exception is for the Court alone to make. See Apache, 621 F. Supp 2d at 449. Indeed, 

the SEC has itself made this point, stating: 

It is important to note that the staffs no-action responses to Rule 
14a-8G) submissions reflect only informal views. The 
determinations reached in these no-action letters do not and cannot 
adjudicate the merits of a company's position with respect to the 
proposal. Only a court such as a U.S. District Court can decide 
whether a company is obligated to include shareholder proposals 
in its proxy materials. Accordingly, a discretionary determination 
not to recommend or take Commission enforcement action does 
not preclude a proponent, or any shareholder of a company, from 
pursuing any rights he or she may have against the company in 
court, should the company's management omit the proposal from 

10See, e.g., 1998 Release at 29108 (stating "proposals relating to such matters [e.g., 
production decisions, retention of suppliers] but focusing on sufficiently significant social 
policy issues ... generally would not be considered to be excludable") (emphasis added). 
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the company's proxy materials. 

Div. of Corporate Fin., Informal Procedures Regar[d]ing Shar[e]holder Proposals; 

www.sec.gov/divisions/corpfin/cf-noaction/ 14a-8-informal-procedures. htm ( 11 /21/2011 ). 

Nor does the fact that the Court denied Trinity's motion for a preliminary injunction 

preclude the Court from ruling in favor of Trinity on the motions for summary judgment. As 

Wal-Mart understandably emphasizes, the Court earlier concluded that Trinity was not likely to 

succeed on the merits of its claims, and no facts have changed since the time the Court reviewed 

the preliminary injunction motion. (D.I. 48 at 6) However, at that earlier time Trinity was 

seeking "extraordinary relief' (D.I. 23 at 42) and the Court's analysis was, necessarily, rushed as 

well as truncated. In fact, a mere ten days passed between the filing of the motion and the oral 

argument and the Court's ruling on it. Under the tight time constraints, the Court did not even 

permit full briefing on the preliminary injunction motion. As the Court noted at that time, "one 

hopes that if the case proceeds, I'll at least have more time to reflect further on the argument." 

(D.1. 23 at 45) Having now had the benefit of that time for reflection, as well as the invaluable 

assistance of additional briefing and oral argument, the Court sees the issues in the way it has 

explained here. 

As a final matter, the Court rejects Wal-Mart's newest contention, that Trinity's Proposal 

is excludable under Rule 14a-8(i)(3) as vague and indefinite. I I The SEC has stated that a 

proposal is excludable under Rule 14a-8(i)(3) if it is "so inherently vague or indefinite that 

neither the stockholders voting on the proposal, nor the company in implementing the proposal 

11Wal-Mart did not raise this argument in connection with the preliminary injunction 
motion, or before the SEC, but only for the first time in its summary judgment briefing. 
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(if adopted), would be able to determine with any reasonable certainty exactly what actions or 

measures the proposal requires." SEC Staff Legal Bulletin No. 14B, 2004 WL 3711971, at *4 

(Sept. 15, 2004). Here, neither stockholders nor Wal-Mart will have any such problem. IfWal

Mart's shareholders approve Trinity's Proposal, the Committee's charter will be amended, and 

thereafter the Committee will be obligated to "provid[ e] oversight concerning the formulation 

and implementation of ... policies and standards that determine whether or not" Wal-Mart 

should sell certain products. Determining the specifics of the policy to be formulated, details 

about how it is implemented, and assessing what products may be "especially'' dangerous or have 

"substantial potential to impair" Wal-Mart's reputation or "would reasonably be considered by 

many offensive to the family and community values integral to the Company's promotion of its 

brand," are all matters properly delegated to the Committee to evaluate in its discretion. 

Wal-Mart is undoubtedly correct that the "broad variety of products offered by Wal-Mart 

and the numerous customers, employees and communities around the world with whom Wal

Mart works" mean that "there is no single set of 'family and community values' that would be 

readily identifiable as being 'integral to the company's promotion of its brand."' (D.I. 48 at 17-

18) (emphasis added) But from this it does not follow that shareholders voting on the Proposal, 

or the Committee in implementing it (if approved), would be unable to determine with 

reasonable certainty what the Committee needs to do. Instead, it merely illustrates, again, that 

the Proposal properly leaves the details of any policy formulation and implementation to the 

discretion of the Committee, showing once more that the Proposal does not dictate any particular 

outcome or micro-manage Wal-Mart's day-to-day business. 

The Court's conclusion that Trinity's Proposal is not impermissibly vague and ambiguous 
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is supported by several SEC denials of no-action requests arising under Rule 14a-8(i)(3). For 

example, the SEC found a proposal seeking the establishment of"a Public Policy Committee to 

assist the Board of Directors in overseeing the Company's policies and practice that relate to 

public policy including human rights, corporate social responsibility ... and other public issues 

that may affect the Company's operations, performance or reputation, and shareholders' value," 

not to be vague and indefinite. NetApp, Inc., 2014 WL 1878421 (June 27, 2014). Similarly, in 

denying a no-action request by Western Union, the SEC found not vague and indefinite a 

proposal that "the Board of Directors create and implement a policy requiring consistent 

incorporation of corporate values as defined by Western Union's stated policies (including Our 

Values, Corporate Citizenship, Corporate Governance, and especially Our Code of Conduct) into 

Company and WUP AC political and electioneering contribution decisions." The Western Union 

Co., 2013 WL 368364 (March 14, 2013). 

For all of these reasons, the Court will grant Trinity's motion for summary judgment on 

Count I of the amended complaint, which relates to Trinity's 2014 Proposal. The Court will deny 

Wal-Mart's cross-motion for summary judgment with respect to Count I. 12 

INJUNCTIVE RELIEF 

Trinity seeks as a remedy not just a declaratory judgment, but also "injunctive relief 

enjoining Wal-Mart from relying on Rule 14a-8(i)(7) to exclude the Proposal from its 2015 

Proxy Materials." (D .I. 3 8 at 1) Traditional rules of equity apply to requests for injunctive relief. 

See eBay, Inc. V. MercExchange, L.L.C., 547 U.S. 388 (2006). "The decision to grant or deny 

12The parties' summary judgment motions as they relate to Count II, and a potential 2015 
Proposal, will be denied as moot because, as explained in connection with the motion to dismiss, 
the Court lacks subject matter jurisdiction with respect to this unripe claim. 
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permanent injunctive relief is an act of equitable discretion by the district court." Id. at 391. The 

Court "must consider whether: (1) the moving party has shown actual success on the merits; 

(2) the moving party will be irreparably injured by the denial of injunctive relief; (3) the granting 

of the permanent injunction will result in even greater harm to the defendant; and ( 4) the 

injunction would be in the public interest." Shields v. Zuccarini, 254 F.3d 476, 482 (3d Cir. 

2001). 

Trinity has met its burden. Trinity has shown that its Proposal should not be excluded 

from Wal-Mart's proxy materials under the "ordinary business exception" of Rule 14a-8, or on 

any other basis to which Wal-Mart has directed the Court. Trinity will be irreparably harmed if it 

is again deprived of the opportunity to put its Proposal before Wal-Mart's shareholders for a vote 

at the next annual meeting. By contrast, granting Trinity's requested injunctive relief does not 

result in a greater injury to Wal-Mart, as Wal-Mart strives (as it must) to include all compliant 

shareholder proposals in its proxy materials, and the Court has determined that Trinity's Proposal 

is precisely such a proposal. (See Hr'g Tr. at 74) (Wal-Mart's counsel stating, "I just want to 

make clear [Wal-Mart] include[s] 14a-8 compliant proposals.") Lastly, granting the injunction 

serves the public interest by providing Wal-Mart's shareholders the opportunity to vote on 

Trinity's Proposal and by upholding the SEC's rules. Accordingly, the Court will grant Trinity 

injunctive relief, in addition to a declaratory judgment. 

CONCLUSION 

For the reasons stated above, the Court will deny Wal-Mart's motion to dismiss Count I 

of the amended complaint and grant its motion to dismiss Count II of the amended complaint. 

The Court will grant Trinity's motion for summary judgment as to Count I and deny Wal-Mart's 
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cross-motion for summary judgment as to that same count. The parties' summary judgment 

motions will be denied as moot with respect to Count IL The Court will further grant Trinity's 

requested relief in the form of a declaratory judgment and permanent injunction. An appropriate 

order follows. 
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