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CORPORATE DISCLOSURE STATEMENT

Pursuant to Rules 26.1 and 29(c) of the Federal Rules of Appellate
Procedure, amicus states as follows: |

The Chamber of Commerce of the United States of America has no
parent corporation, and no subsidiary corporation. No publicly held company

owns 10% or more of its stock.
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STATEMENT OF INTEREST OF THE AMICUS

The Chamber of Commerce of the United States of America (the
“Chamber”) is the world’s largest business federation, representing an underlying
membership of more than three million businesses and organizations. The
Chamber represents its members’ interests by, among other activities, filing briefs
in cases implicating issues of vital concern to the nation’s business community.
Many of the Chamber’s members are employers subject to Title VII of the Civil
Rights Act of 1964 (“Title VII™), 42 U.S.C.<§ 2000e (2003) ef seq. The Chamber’s
members devote extensive resources to developing employment practices and
procedures, and developing compliance programs designed to ensure that their
employment actions are consistent with Title VII and other legal requirements. If
the panel’ decision stands, it will have a potentially destructive effect on the
Chamber’s members, who are likely to face exposure to billions of dollars in new
claims, without any opportunity to present the evidence in their own defense. All
parties have consented to the filing of this brief.

ARGUMENT

The Chamber agrees with, the arguments set forth in Wal-Mart’s Petition for

Rehearing En Banc. It submits this brief to highlight the conflict between the



panel’s decision and Supreme Court precedent, the Rules Enabling Act, and the
fundamental purposes of Title VILI.

Put bluntly, the panel’s decision purports to eliminate the single most
important right granted to employers; by Title VII — the right to present rebuttal
evidence demonstrating that particular plaintiffs have not actually suffered from -
discrimination, This right is the mainstay of individual employment discrimination
cases, providing the critical mechanism through which employers can answer a
plaintiff’s prima facie case of discrimination with evidence demonstrating that the
plaintiff’s alleged harm was not an instance of discrimination, but rather a
legitimate employment decision based on the plaintiff’s lack of qualifications,
failure to seek a particular promotion, or some other legitimate business rationale.
Stripping defendants of this right would gut the traditional Title VII analysis,
reducing it to a mere exercise in establishing a prima facie case. Yet that is
precisely what the panel’s decision does, endorsing a procedure that permits
plaintiffs to present a prima facie case based on statistical evidence, and then move
straight to a determination of remedies, skipping entirely the defendant’s right to
present evidence in its defense.

That result is plainly wrong. The panel’s decision conflicts with Supreme

Court precedent recognizing an employer’s fundamental rights under Title VII, and



with the Rules Enabling Act, which mandates that substantive rights cannot be
truncated simply to permit claims to be tried on a class basis. And it would have
disastrous practical effects, pressuring employers to settle huge claims regardless
of their merit and to adopt the kinds of quota-like policies that Title VII was
enacted to prevent. Rehearing should be granted to correct the panel’s decision.
L THE PANEL’S DECISION WOULD DEPRIVE EMPLOYERS OF

THE FUNDAMENTAL RIGHT TO PRESENT KEY REBUTTAL
EVIDENCE

In the face of the “largest certified class in history,” slip op. at 1368, the
panel’s decision purports to deny Wal-Mart the right to present crucial evidence in
its own defense. Under the decision, plaintiffs will be permitted to proceed
directly from demonstrating a prima facie case of classwide discrimination based
on statistical and anecdotal evidence to a determination of remedies, without the
employer being allowed to exercise its right to submit rebuttal evidence in its own
defense. That fundamental right, guaranteed both by the Due Process Clause and
by Title VII, would be swept aside in the name of convenience, based on the
district court’s conclusion that conducting individualized hearings would be
“Impractical on its face.” Dukes v. Wal-Mart Stores, Inc., 222 FR.D. 137, 176

(N.D. Cal. 2004).



Convenient or not, it is well-established that every employer is entitled to
put on evidence showing that particular plaintiffs are not entitled to relief because
they were “denied an employment opportunity for lawful reasons.” Int'l Bhd. of
Teamsters v. United States, 431 U.S. 324, 362 (1977); see also Ree‘ves V. |
Sanderson Plumbing Prods. Inc., 530 U.S. 133, 148 (2000) (“an employer would
be entitled to judgment as a matter of law if the record conclusively revealed some
other, nondiscriminatory reason for the employer’s decision™). The opportunity to
present caée-speciﬁc rebuttal evidence of the lawful basis for an employment
action (such as job qualifications, work performance, misconduct, economic need,
or attendance) has been decisive in myriad employment discrimination cases. For
example, in Coleman v. Quaker Oats Co., 232 F.3d 1271, 1282 (9th bir. 2000),
this Court affirmed summary judgment for an employer in an age discrimination
case after the employer demonstrated that plaintiffs “were not as qualified as those
employees chosen,” and plaintiffs were unable to show that this justification was
pretextual. See also, e.g., Lyons v. England, 307 F.3d 1092, 1117 (9th Cir. 2002)
(“whether [plaintiff was] as qualified as any of the promotion recipients is a
factually intensive question best resolved by the jury”); Bateman v. United States
Postal Serv., 151 F. Supp. 2d 1131, 1139-40 (N.D. Cal. 2001) (plaintiff could not

overcome evidence that termination was based on misconduct, not race



discrimination); Tempesta v. Motorola, Inc., 92 F. Supp. 2d 973, 980 (D. Ariz.
1999) (plaintiff could not show that he had applied for any positions).

The Supreme Court has confirmed that individualized hearings are an
integral part of both individual Title VII cases and class actions, providing the
employer with an opportunity to offer individualized substantive defenses to
liability, In Teamsters, the Court explained that if plaintiffs prove that an employer
has “engaged in a patfern of racial discrimination,” the burden “shift[s] to the
employer to prove that individuals who reapply were not in fact victims of
previous hiring discrimination.” Teamsters, 431 U.S. at 359 (internal quotation
omitted). But plaintiffs’ prima facie evidence “dfoes] not conclusively
demonstrate that all of the employer’s decisions were part of the proved
discriminatory pattern and practice.” Id. at 359 n.45. Thus, in cases where
plaintiffs seek individual monetary relief, “a district court must usually conduct
additional proceedings” —i.e., individualized hearings — at which the employer can
“demonstrate that the individual applicant was denied an employment opportunity
for lawful reasons.” Id. at 361-62. For example, “the employer might show that
there were other, more qualified persons who would have been chosen for a
particular vacancy, or that the nonapplicant’s stated qualifications were

insufficient.” Id. at 369 n.53. In short, the trial court “will have to make a
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substantial number of individual determinations in deciding which of the ...
employees were actual victims of the company’s discriminatory practices.” Id. at
371-72 (emphasis added). See also Reid v. Lockheed Martin Aero Co., 205 F.R.D.
655, 687 n.35 (N.D. Ga. 2001) (employer has “the right to rebut the présumption
that the adverse employment action was due to discrimination and to show that
individual members of the class are not entitled to Back pay™).

The panel’s decision in this case cannot be reconciled with Teamsters. The
panel concedes that if plaintiffs successfully demonstrated a general practice of
discrimination via statistics énd anecdotes, they would be entitled only to a
“rebuttable presumption that they are entitled to relief.” /d (emphasis added). Yet
the trial plan approved by the panel wholly undermines this concession, giving the
employer no opportunity whatsoever to “rebut” this presumption. Instead, after the
prima facie stage, the case would immediately proceed to a “remedy stage” to be
resolved pursuant to a “formula” and without individualized hearings. In
approving this procedure, the panel decision flatly denies Wal-Mart the
fundamental right, affirmed in Teamsters, to demonstrate that it had lawful reasons

for denying particular class members promotions or higher pay.’

' Attempting to distinguish Teamsters, the panel claims that the Supreme

Court merely held that courts must “usually conduct” individualized hearings to
determine the scope of individual relief. Slip op. at 1369 (quoting Teamsters).
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The panel’s decision also ﬁ_olates the Rules Enabling Act, which provides
that “general rules of practice and procedure . . . shall not abridge, enlarge or
modify any substantive right.” 28 U.S.C. § 2072(a)-(b). Under the panel’s
decision, employers would face liability for employment decisions they could
readily defend if the claims were brought in the context of an individual action.
The panel’s decision thus fundamentally alters the substantive rights and burdené

that would otherwise obtain in an individual action.?

That language is inapposite where, as here, the scope of any “individual relief”
cannot be determined without individualized hearings. As discussed above,
Teamsters makes plain that such individualized determinations are required.
Indeed, the Court there rejected claims that the evidence demonstrated a classwide
desire for the jobs at issue, and held that plaintiff had to prove entitlement to relief
“with respect to each specific individual, at the remedial hearings to be conducted
by the District Court.” 431 U.S. at 371 (emphasis added).

Carnegie v: Household Int’l, Inc., 376 F.3d 656 (7th Cir. 2004), is similarly
unavailing, Although Carnegie recognized that “imaginative solutions” to
complex damages issues might be appropriate, the examples it offered
contemplated individualized proof, including: (1) bifurcating liability and
damages; (2) “appointing a magistrate judge or special master to preside over
individual damages proceedings”; (3) conducting a liability trial, then decertifying
the class and providing notice to class members regarding how they may
individually prove damages; (4) creating subclasses; or (5) amending the class. Id.
at 661 (quoting In re Visa Check/MasterMoney Antitrust Litigation, 280 F.3d 124,
141 (2d Cir. 2001)). '

To the extent Pettway v. American Cast Iron Pipe Co., 494 F.2d 211 (5th
Cir. 1974) and its progeny permit monetary relief to be awarded absent the
opportunity for the employer to present individualized defenses, they too are
inconsistent with Teamsters and violate the Rules Enabling Act.



II.  IFALLOWED TO STAND, THE PANEL’S DECISION WILL
COERCE SETTLEMENTS AND SUBVERT THE PURPOSES OF
TITLE VII :

If permitted to stand, the panel’s decision will have two predictable effects.
First, it will create strong pressures on employers to settle, even when the lawsuits
they face lack merit. Courts have long recognized that class actions may unduly
pressure a defendant to settle regardless of the suit’s merits. See, e.g., Castano v.
Am. Tobacco Co., 84 F.3d 734, 746 (5th Cir. 1996) (*These settlements have been
referred to as judicial blackmail.””). This pressure is intensified when an employer
has no opportunity to present evidence in its own defense.

Second, the panel decision will encourage employers to adopt the kinds of
quota-like policies Title VII was adopted to prevent. If employers are denied an
opportunity to present evidence demonstrating that their actions were lawful, then
they can only avoid liability by making it impossible for any plaintiff to establish a
prima facie case of discrimination in the first place. This can only mean ensuring
there is no way to produce any kind of statistical case that their policies have a
statistically disparate effect. But satisfying this standard would take employers
well beyond the legitimate and necessary exercise of policing their employment
policies and practices for true discrimination. As a plurality of the Supreme Court

has observed,



It is completely unrealistic to assume that unlawful discrimination is

the sole cause of people failing to gravitate to jobs and employers in

accord with the laws of chance. It would be equally unrealistic to

suppose that employers can eliminate, or discover and explain, the

myriad of innocent causes that may lead to statistical imbalances in

the composition of their work forces.
Watson v. Ft. Worth Bank & Trust, 487 U.S. 977, 992 (1988) (plurality op.)
(citation omitted). Unable to avoid lawsuits by aggressively rooting out true
discrimination, employers may be pressured to adopt “inappropriate prophylactic
measures.” As the plurality also observed,

If quotas and préferential treatment become the only cost-effective

means of avoiding expensive litigation and potentially catastrophic

liability, such measures will be widely adopted. The prudent

employer will be careful to ensure that its programs are discussed in

euphemistic terms, but will be equally careful to ensure that the

quotas are met.
Id. at 993. This result would be intolerable, because “{p]referential treatment and
the use of quotas by public employers ... can violate the Constitution, and it has
long been recognized that legal rules leaving any class of employers with little
choice but to adopt such measures would be far from the intent of Title VIL.” Id.
(internal quotation marks and citations omitted). Yet this intolerable result is

precisely what the panel decision in this case will bring about. The Court should

grant rehearing en banc to prevent these perverse and destructive results.



CONCLUSION

For the reasons stated, this Court should grant Defendant-Appellant’s

petition for rehearing en banc.

Respectfully submitted,

Dated: March 1, 2007

ROBIN S. CONRAD JOHN H. BEISNER

SHANE BRENNAN EVELYN L. BECKER

NATIONAL CHAMBER O’'MELVENY & MYERS LLP
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