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'HIHQGDQW� )RUG� 0RWRU� &RPSDQ\� �³)RUG´�� UHVSHFWIXOO\� VHHNV� DSSHOODWH�

UHYLHZ� RI� WKH� 2UGHU�*UDQWLQJ�LQ�3DUW� 3ODLQWLIIV¶� 3RVW�7ULDO�0RWLRQ� IRU� 6DQFWLRQV�

DQG� $VVHVVLQJ� -XU\� &RVWV� $JDLQVW� 'HIHQGDQW� �WKH� ³2UGHU´��� LVVXHG� RQ� -XO\� ����

������LQ�WKH�DERYH�VW\OHG�DFWLRQ���7KH�2UGHU�SURKLELWV�)RUG�IURP�RIIHULQJ�GHIHQVHV�

WR�OLDELOLW\�DW�UHWULDO��DQG�KROGV��

>W@KXV�� XSRQ� UHWULDO� RI� WKLV� FDVH�� WKH� RQO\� LVVXHV� WKDW� WKH� &RXUW� ZLOO�
DOORZ� IRU� MXU\� GHWHUPLQDWLRQ� DUH� ���� ZKHWKHU� WKHUH� LV� µFOHDU� DQG�
FRQYLQFLQJ� HYLGHQFH¶� WKDW� SXQLWLYH� GDPDJHV� VKRXOG� EH� LPSRVHG�
DJDLQVW� )RUG�� ���� ZKHWKHU� 0U�� DQG�RU� 0UV�� +LOO� HQGXUHG� SDLQ� DQG�
VXIIHULQJ�� ���� WKH� DPRXQW� RI� FRPSHQVDWRU\� GDPDJHV�� DQG� ���� WKH�
DPRXQW�RI�SXQLWLYH�GDPDJHV��LI�DQ\����

�2UGHU� DW� ���� � 7KH� 2UGHU� LV�� LQ� VXEVWDQFH� DQG� HIIHFW�� DQ� RUGHU� KROGLQJ� )RUG� LQ�

FRQWHPSW� RI� FRXUW� DQG� LPSRVLQJ� VDQFWLRQV� IRU� )RUG¶V� DOOHJHG� YLRODWLRQV� RI�

HYLGHQWLDU\� UXOLQJV� DW� WULDO�� � $FFRUGLQJO\�� LW� LV� GLUHFWO\� DSSHDODEOH� SXUVXDQW� WR�

2�&�*�$�����������D������ �)RU�WKLV�UHDVRQ�DORQH��3ODLQWLIIV¶�(PHUJHQF\�0RWLRQ�WR�

'LVPLVV�VKRXOG�EH�GHQLHG��

$OWHUQDWLYHO\�� WKH� 2UGHU� SUHVHQWV� DQ� H[FHSWLRQDO� FDVH� RI� JUHDW� LPSRUW� LQ�

ZKLFK�MXGLFLDO�HFRQRP\�ZLOO�EH�VHUYHG�E\�FRQGXFWLQJ�DSSHOODWH�UHYLHZ�EHIRUH�ILQDO�

YHUGLFW�DQG�MXGJPHQW���6HH�:DOGULS�Y��+HDG������*D�������������������KROGLQJ�WKDW�

*HRUJLD� DSSHOODWH� FRXUWV� KDYH� WKH� DXWKRULW\� WR� UHYLHZ� LQWHUORFXWRU\� RUGHUV�ZKHUH�

³WKH� FDVH� SUHVHQWHG� DQ� LPSRUWDQW� LVVXH� RI� ILUVW� LPSUHVVLRQ� FRQFHUQLQJ� D� UHFHQWO\�

&DVH�$��(���������)LOHG����������������3DJH���RI���



��

HQDFWHG� VWDWXWH� IRU� ZKLFK� D� SUHFHGHQW� ZDV� GHVLUDEOH�� GLVPLVVDO� ZRXOG� GHQ\� WKH�

OLWLJDQW�RI� WKH� ULJKW�RI� DSSHOODWH� UHYLHZ� LQ� WKLV� VWDWH�� RU� FRQVLGHUDWLRQ�RI� WKH� WULDO�

FRXUW�RUGHU�DV�µILQDO¶�VHUYHG�WKH�LQWHUHVW�RI�MXGLFLDO�HFRQRP\´����)RUG�GRHV�QRW�VHHN�

UHYLHZ�LQ�RUGHU�WR�GHOD\�WULDO���5DWKHU��)RUG�VHHNV�DSSHOODWH�UHVROXWLRQ�RI�DQ�³LVVXH�

RI� JUHDW� FRQFHUQ�� JUDYLW\�� DQG� LPSRUWDQFH� WR� WKH� SXEOLF´²QDPHO\� ZKHWKHU� WULDO�

FRXUWV� LQ� *HRUJLD� DUH� DXWKRUL]HG� WR� XVXUS� WKH� UROH� RI� WKH� MXU\� DQG� SUH�GHFLGH� D�

SDUW\¶V� OLDELOLW\� DV� SXQLVKPHQW� IRU� LWV� FRXQVHO¶V� DOOHJHG� YLRODWLRQV� RI� HYLGHQWLDU\�

UXOLQJV�DW�WULDO����)RUG�VHHNV�DSSHOODWH�UHYLHZ�RI�WKLV�LVVXH�QRZ�WR�DYRLG�KDYLQJ�WR�

WU\�WKLV�FDVH�IRU�D�WKLUG�WLPH�LI�WKLV�&RXUW�GHWHUPLQHV�WKDW�WKH�VDQFWLRQV�LPSRVHG�E\�

WKH�WULDO�FRXUW�DUH�QRW�SHUPLWWHG��

3ODLQWLIIV� XUJH� GLVPLVVDO� RI� WKLV� DSSHDO�� DUJXLQJ� WKDW� LW� LV� VHWWOHG� ODZ� LQ�

*HRUJLD� WKDW� VDQFWLRQV� VWULNLQJ� SOHDGLQJV�� SUHFOXGLQJ� GHIHQVHV�� RU� GHFODULQJ�

GHIDXOW²VR�FDOOHG�FLYLO�³GHDWK�SHQDOW\´�VDQFWLRQV²FDQQRW�EH�GLUHFWO\�DSSHDOHG��,Q�

GRLQJ� VR�� 3ODLQWLIIV� UHO\� ZKROO\� RQ� LQDSSRVLWH� DXWKRULW\� KROGLQJ� WKDW� GLVFRYHU\

VDQFWLRQV� DUH� LQWHUORFXWRU\�� � ,Q� WKHLU� HDJHUQHVV� WR� VHFXUH� D� IDVW��� UDWKHU� WKDQ� IDLU��

�� 7R� PDNH� PDWWHUV� ZRUVH�� LI� WKH� UXOLQJ� LQ� WKLV� FDVH� VWDQGV�� WKH� WULDO� FRXUW� ZLOO�
LQVWUXFW� WKH� MXU\� WKDW� )RUG� DFWHG� ZLWK� ³D� ZLOOIXO�� DQG� UHFNOHVV�� DQG� D� ZRQWRQ�
GLVUHJDUG� IRU� OLIH´� �2UGHU� DW� ���� ZKLFK� ZLOO� IXUWKHU� XVXUS� WKH� MXU\¶V� UROH� DQG�
FRPPDQG�D�ILQGLQJ�RI�SXQLWLYH�OLDELOLW\��

�� 3ODLQWLIIV� DUH� LQ� VXFK� D� KXUU\� WR� DYRLG� DQ� DSSHDO� WKDW� WKH\� XUJH� WKH� &RXUW� WR�
GLVUHJDUG�LWV�RZQ�XVXDO�SUDFWLFH��ZKLFK�LV�WR�WDNH�QR�DFWLRQ�XQWLO�DQ�DSSHDO�KDV�EHHQ�
GRFNHWHG�XQOHVV�VXFK�DFWLRQ�LV�QHFHVVDU\�WR�SUHVHUYH�WKH�&RXUW¶V�MXULVGLFWLRQ�RU�WR�
SUHYHQW�DQ�LVVXH�IURP�EHFRPLQJ�PRRW���6HH�*D��&W��$SS��5�����E���³*HQHUDOO\��QR�
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WULDO�� 3ODLQWLIIV� FRPSOHWHO\� LJQRUH� WKH� NH\� GLVWLQFWLRQ� EHWZHHQ� WKLV� FDVH� DQG� WKH�

DXWKRULW\�RQ�ZKLFK�WKH\�UHO\��ZKLFK�LV�WKDW�WKH�FRQGXFW�DW�LVVXH�KHUH�UHODWHV�WR�DQ�

DOOHJHG�YLRODWLRQ�RI�DQ�HYLGHQWLDU\�UXOLQJ���,QGHHG��ZLWKRXW�DQ\�DXWKRULW\�WR�VXSSRUW�

WKHLU�SRVLWLRQ��3ODLQWLIIV�UHVRUW�WR�UHSHDWHGO\�PLVFKDUDFWHUL]LQJ�WKH�KROGLQJ�LQ�)RUG�

Y�� *LEVRQ��� � &ULWLFDOO\�� WKHUH�� WKLV� &RXUW� KHOG� WKDW� ³>R@UGHUV� LPSRVLQJ� GLVFRYHU\�

VDQFWLRQV�� EXW� QRW� KROGLQJ� D� SDUW\� LQ� FRQWHPSW�� DUH� QRW� GLUHFWO\� DSSHDODEOH�´��

�*LEVRQ� 2UGHU�� DWWDFKHG� DV� ([KLELW� �� WR� 3ODLQWLIIV¶� (PHUJHQF\� 0RWLRQ�� DW� �����

%HFDXVH�WKH�2UGHU�LQ�WKLV�FDVH�GRHV�QRW�DGGUHVV�DQ\�GLVFRYHU\�PLVFRQGXFW�E\�)RUG��

*LEVRQ�LV�LUUHOHYDQW���3ODLQWLIIV�GR�QRW�DQG�FDQQRW�FLWH�WR�D�VLQJOH�FDVH�LQ�ZKLFK�D�

*HRUJLD�DSSHOODWH�FRXUW�KHOG�WKDW�WKH�LPSRVLWLRQ�RI�FLYLO�GHDWK�SHQDOW\�VDQFWLRQV�DV�

SXQLVKPHQW�IRU�HYLGHQWLDU\�YLRODWLRQV�LV�QRW�GLUHFWO\�DSSHDODEOH����

RUGHU�VKDOO�EH�PDGH�RU�GLUHFWLRQ�JLYHQ� LQ�DQ�DSSHDO�XQWLO� LW�KDV�EHHQ�GRFNHWHG� LQ�
WKLV�&RXUW´���:LOVKLQ�Y��6WDWH������*D��$SS�������������������QRWLQJ�WKDW�&RXUW�RI�
$SSHDOV� ZLOO� JUDQW� DQ� HPHUJHQF\� PRWLRQ� XQGHU� 5XOH� ���E�� RQO\� ³LQ� OLPLWHG�
FLUFXPVWDQFHV�� �� �� �� WR� SUHVHUYH� RXU� MXULVGLFWLRQ� RU� WR� SUHYHQW� DQ� LVVXH� IURP�
EHFRPLQJ� PRRW´���&RSHODQG� Y�� &RQWLQHQWDO� .HZLWW�� ���� *D�� $SS�� ����� ���� Q���
��������³:KLOH�ZH�FRXOG�H[HUFLVH�RXU�LQKHUHQW�SRZHU�XQGHU�&RXUW�RI�$SSHDOV�5XOH�
���E�� WR� SUHYHQW� WKH� LVVXH� IURP� EHFRPLQJ� PRRW� E\� GLVPLVVLQJ� WKH� DSSHDO� DQG�
UHPDQGLQJ� WKH�FDVH� WR� WKH� WULDO�FRXUW��KHUH�ZH�GHFOLQH� WR�GR�VR� LQ� WKH� LQWHUHVWV�RI�
MXGLFLDO�HFRQRP\�´���

��3ODLQWLIIV¶�(PHUJHQF\�0RWLRQ�DOVR�PLVFKDUDFWHUL]HV�WKH�IDFWV�RI�WKLV�FDVH�DQG�WKH�
FLUFXPVWDQFHV�RI�WKH�ILUVW�WULDO���%HFDXVH�WKH�RQO\�LVVXH�FXUUHQWO\�EHIRUH�WKH�&RXUW�LV�
ZKHWKHU�WKH�2UGHU�LV�GLUHFWO\�DSSHDODEOH��)RUG¶V�5HVSRQVH�LV�OLPLWHG�WR�WKDW�LVVXH����
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%HFDXVH�WKH�2UGHU�LQ�WKLV�FDVH�LV�QRW�D�GLVFRYHU\�VDQFWLRQ�EXW�LV�LQVWHDG��LQ�

VXEVWDQFH�DQG�HIIHFW��DQ�RUGHU�KROGLQJ�)RUG�LQ�FRQWHPSW�RI�FRXUW�IRU�LWV�FRXQVHO¶V�

DOOHJHG� YLRODWLRQ� RI� DQ� HYLGHQWLDU\� UXOLQJ�� WKH� 2UGHU� LV� GLUHFWO\� DSSHDODEOH���

0RUHRYHU��WKH�LVVXH�SUHVHQWHG�KHUH²ZKHWKHU�D�WULDO�FRXUW�PD\�LVVXH�GHDWK�SHQDOW\�

VDQFWLRQV�WR�SXQLVK�D�SDUW\�IRU�LWV�FRXQVHO¶V�DFWLRQV�DW�WULDO²LV�D�UDUH�LVVXH��RQH�RI�

ILUVW� LPSUHVVLRQ� LQ� *HRUJLD�� RI� VXFK� JUDYLW\� DQG� FRQFHUQ� WR� WKH� SXEOLF� WKDW� LW�

ZDUUDQWV� UHYLHZ�E\� WKLV�&RXUW�� �)LQDOO\�� LI� WKH�&RXUW�GLVPLVVHV�)RUG¶V�DSSHDO�� WKH�

WULDO�FRXUW�ZLOO�SURFHHG�ZLWK�WULDO�RQ�WKH�LVVXH�RI�GDPDJHV�RQO\��ZKLFK�ZLOO�SURYH�D�

ZDVWHIXO�HQGHDYRU� LI� WKLV�&RXUW� ILQGV�HUURU� LQ� WKH� WULDO�FRXUW¶V�GHFLVLRQ� WR� LPSRVH�

GHDWK�SHQDOW\�VDQFWLRQV�DJDLQVW�)RUG���5HYLHZ�RI�WKH�2UGHU�QRZ�LV�LQ�WKH�LQWHUHVW�RI�

MXGLFLDO� HFRQRP\�� � )RU� WKHVH� UHDVRQV�� 3ODLQWLIIV¶� (PHUJHQF\�0RWLRQ� WR� 'LVPLVV�

VKRXOG�EH�GHQLHG��

$5*80(17�$1'�&,7$7,21�72�$87+25,7<�

,� 7+(� 25'(5� ,6� ',5(&7/<� $33($/$%/(� %(&$86(� ,7� ,6�� ,1�
68%67$1&(� $1'� ())(&7�� $1� 25'(5� +2/',1*� )25'� ,1�
&217(037��

$� &RQWHPSW�2UGHUV�$UH�'LUHFWO\�$SSHDODEOH���

*HRUJLD�ODZ�H[SUHVVO\�DXWKRUL]HV�D�GLUHFW�DSSHDO�IURP�DQ�RUGHU�RI�FRQWHPSW���

2�&�*�$�����������D������$OOLVRQ�Y��:LOVRQ������*D��$SS�������������������� �7KH�

��3ODLQWLIIV�ZURQJO\�DVVHUW�)RUG�³FRQFHGHG´�WKDW�D�FHUWLILFDWH�RI�LPPHGLDWH�UHYLHZ�
ZDV� UHTXLUHG� WR� DSSHDO� WKH� 2UGHU�� � )LUVW�� )RUG¶V� -XO\� ��� OHWWHU� PDGH� QR� VXFK�
³FRQFHVVLRQ�´� � 6HFRQG�� )RUG� ZDV� UHTXLUHG� WR� UHTXHVW� D� FHUWLILFDWH� RI� LPPHGLDWH�
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SXUSRVH�RI�WKH�FRXUW¶V�LQKHUHQW�DXWKRULW\�WR�KROG�SHUVRQV�RU�HQWLWLHV�LQ�FRQWHPSW�RI�

WKH�FRXUW�LV�WR�FRPSHO�REHGLHQFH�WR�WKH�FRXUW¶V�MXGJPHQWV��RUGHUV��DQG�SURFHVV���6HH

2�&�*�$������������,Q�UH�2UHQVWHLQ������*D��$SS�������������������³&RQVWLWXWLRQDO�

FRXUWV�RI�*HRUJLD�KDYH� LQKHUHQW�DQG� OHJLVODWLYH�DXWKRULW\� WR�SXQLVK� IRU�FRQWHPSW��

DQ\� SHUVRQ� LQ� GLVREHGLHQFH� RI� LWV� MXGJPHQWV�� RUGHUV�� DQG� SURFHVVHV�´�� �LQWHUQDO�

TXRWDWLRQV�RPLWWHG����$OWKRXJK�WKH�&RXUW��DW�WKH�XUJLQJ�RI�3ODLQWLIIV¶�FRXQVHO��ZDV�

FDUHIXO�QRW�WR�VD\�LW�ZDV�ILQGLQJ�)RUG�LQ�FRQWHPSW��³WKH�DSSHDODELOLW\�RI�DQ�RUGHU�LV�

GHWHUPLQHG��QRW�E\�LWV�IRUP�RU�WKH�QDPH�JLYHQ�WR�LW�E\�WKH�WULDO�FRXUW��EXW�UDWKHU�E\�

LWV� VXEVWDQFH�DQG�HIIHFW�´� �$P��0HG��6HF��*US��� ,QF��Y��3DUNHU������*D�����������

����������

%� 7KH�2UGHU�,V�D�&RQWHPSW�2UGHU��

�� 7KH�2UGHU�3XQLVKHV�9LRODWLRQ�RI�(YLGHQWLDU\�5XOLQJV��

7KH�2UGHU�EHJLQV�E\�GHVFULELQJ�WKH�FRQGXFW�IRU�ZKLFK�WKH�WULDO�FRXUW�LPSRVHV�

LWV�VDQFWLRQV���7KH�WULDO�FRXUW�IRFXVHV�RQ�)RUG¶V�³ZLOOIXO�YLRODWLRQ�RI�D�SUHWULDO�RUGHU�

SURKLELWLQJ�)RUG¶V�H[SHUW�'U��7KRPDV�0F1LVK�IURP�JLYLQJ�VSHFLILF�FDXVH�RI�GHDWK�

WHVWLPRQ\�´�DQG�VWDWHV�WKDW�)RUG¶V�³YLRODWLRQ�RI�WKH�&RXUW¶V�RUGHU�LQ�OLPLQH�ZDV�WKH�

FXOPLQDWLRQ� RI� )RUG¶V� FRQWLQXLQJ� GLVUHJDUG� IRU� VHYHUDO� SUH�WULDO� HYLGHQWLDU\�

UXOLQJV�´���2UGHU�DW�������

UHYLHZ�ZLWKLQ�WHQ�GD\V�RI�WKH�LVVXDQFH�RI�WKH�2UGHU���2�&�*�$�����������E����)RUG¶V�
SXUVXLW�RI�DOWHUQDWLYH�SDWKV� WR�DSSHDO� WR�SUHVHUYH�DOO�RI� LWV� ULJKWV�GRHV�QRW�FKDQJH�
*HRUJLD�ODZ�SHUPLWWLQJ�GLUHFW�DSSHDO�RI�D�FRQWHPSW�RUGHU���
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6SHFLILFDOO\��WKH�2UGHU�DGGUHVVHV�)RUG¶V�DOOHJHG�YLRODWLRQV�RI�WKH�IROORZLQJ�

HYLGHQWLDU\�UXOLQJV��

���� >WKH� WULDO� FRXUW¶V@� RUGHU� LQ� OLPLQH� RI� -DQXDU\� ���� ����� H[FOXGLQJ�
HYLGHQFH� FRQFHUQLQJ�0U�� DQG�0UV��+LOO¶V� XVH� RI� VHDW� VDIHW\� EHOWV�� RU�
ODFN�WKHUHRI���

���� >WKH� WULDO�FRXUW¶V@�RUGHU� LQ� OLPLQH�RI�)HEUXDU\�����������H[FOXGLQJ�
DUJXPHQW� RU� VXJJHVWLRQ� RI� GULYHU� HUURU� RU� GULYHU� IDXOW� RQ� WKH� SDUW� RI�
0HOYLQ�+LOO��DQG��

����>WKH�WULDO�FRXUW¶V@�RUGHU�LQ�OLPLQH�RI�)HEUXDU\�����������SURKLELWLQJ�
'U��7KRPDV�0F1LVK�IURP�RSLQLQJ�DV� WR� WKH�SUHFLVH�FDXVH�RI�GHDWK�RI�
0U��RU�0UV��+LOO����

�2UGHU�DW�������

,PSRUWDQWO\�� WKH� WULDO� FRXUW� GHVFULEHV� LQ� GHWDLO� WKH� FRQGXFW� LW� IRXQG�

FRQWHPSWXRXV�� VWDWLQJ�� ³GHIHQVH� FRXQVHO� FRQWLQXDOO\� DQG� GHOLEHUDWHO\� LQMHFWHG�

TXHVWLRQV�DQG�FRPPHQWV��HOLFLWHG�WHVWLPRQ\��DQG�SODFHG�GRFXPHQWV�EHIRUH�WKH�MXU\��

FRQFHUQLQJ� PDWWHUV� WKDW� WKLV� &RXUW� KDG� UXOHG� LQDGPLVVLEOH�´� � �2UGHU� DW� ����� � $V�

LQGLFDWHG�� WKH� WULDO� FRXUW� VHHNV� WR� SXQLVK� )RUG� IRU� ZKDW� WKH� FRXUW� KHOG� WR� EH�

LPSURSHU� DFWLRQV� E\� )RUG¶V� FRXQVHO� LQ� PDNLQJ� SUHMXGLFLDO� DUJXPHQWV� DQG�

SUHVHQWLQJ�LQDGPLVVLEOH�HYLGHQFH�WR�WKH�MXU\����6HH�2UGHU�DW����ILQGLQJ�WKDW�³)RUG��

LQWHQWLRQDOO\�� DQG�DIWHU� VHYHUDO�ZDUQLQJV�DQG�DGPRQLWLRQV�� HOLFLWHG� WHVWLPRQ\� WKDW�

��)RUG�HPSKDWLFDOO\�GLVDJUHHV�ZLWK�WKH�WULDO�FRXUW¶V�FKDUDFWHUL]DWLRQ�RI�LWV�FRXQVHO¶V�
FRQGXFW�EXW�UHFRJQL]HV�WKLV�LV�QRW�WKH�DSSURSULDWH�MXQFWXUH�WR�DGGUHVV�WKDW�LVVXH���
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IRUFHG�>WKH�WULDO�FRXUW@�WR�GHFODUH�D�PLVWULDO´�����

�� 7KH�7ULDO�&RXUW�'HVFULEHV�)RUG¶V�&RQGXFW� LQ� WKH�/DQJXDJH�RI�
&RQWHPSW��

7KH�ODQJXDJH�XVHG�E\�WKH�WULDO�FRXUW�WUDFNV�WKH�ODQJXDJH�*HRUJLD�FRXUWV�XVH�

LQ� LPSRVLQJ�SXQLVKPHQW� IRU�GLVREHGLHQFH�RI�RUGHUV� LQ� OLPLQH�� �6HH�� H�J�� 3OHDV� Y��

6WDWH�� ���� *D�� ����� ���� ������ �KROGLQJ� FRQWHPSW� ZDV� DSSURSULDWH� ZKHUH�

FRQWHPQRU�� WKURXJK�KLV� FRXUWURRP�FRQGXFW�� ³H[SUHVVHG�JHQHUDO�GLVUHVSHFW� IRU� WKH�

FRXUW´�DQG��³HYHQ�DIWHU�ZDUQLQJV�DERXW�KLV�FRQGXFW������ ��GLUHFWO\�DQG�LQWHQWLRQDOO\�

YLRODWHG�WKH�&RXUW¶V�RUGHU´���)RUXP�*US��DW�0RUDQ�/DNH�1XUVLQJ�DQG�5HKDE��&WU���

//&�Y��7HUKXQH������*D��$SS�������������������FLWLQJ�SDUW\¶V�KDYLQJ�³UHSHDWHGO\�

DWWHPSWHG�WR�YLRODWH�WKH�WULDO�FRXUW¶V�UXOLQJV´�RQ�PRWLRQV�LQ�OLPLQH���,Q�UH�/RQJLQR��

����*D��$SS�� ����� ���� ������� �WULDO� FRXUW� KHOG� WKDW� FRQWHPQRU� KDG� ³GHOLEHUDWHO\�

YLRODWHG�LWV�HYLGHQWLDU\�RUGHU´�����

7KH�2UGHU�UHIHUV�WR�)RUG�DV�KDYLQJ�DOOHJHGO\�FRPPLWWHG�D�³ZLOOIXO�YLRODWLRQ�

RI� D� SUHWULDO� RUGHU�´� DV� SDUW� RI� D� ³FRQWLQXLQJ� GLVUHJDUG� IRU� VHYHUDO� SUH�WULDO�

HYLGHQWLDU\�UXOLQJV´�DQG�DFFXVHV�)RUG�DQG�)RUG¶V�FRXQVHO�RI�DFWLQJ�³GHOLEHUDWHO\´�

DQG�³FRQWLQXRXVO\´�LQ�³FOHDU�GLVUHJDUG�RI�WKH�FRXUW¶V�UXOLQJ>V@�´���2UGHU�DW����������

�� 7KH� WULDO� FRXUW� UHOLHG� RQ� DQ� DJHQF\� WKHRU\� WR� SXQLVK� )RUG� IRU� LWV� FRXQVHO¶V�
FRQGXFW�� ��2UGHU�DW����³:KLOH�LW�ZDV�0U��7KRPDV¶�FRQGXFW�WKDW�XOWLPDWHO\�FDXVHG�
WKH� &RXUW� WR� GHFODUH� D� PLVWULDO�� WKH� &RXUW� ILQGV� WKDW� KH� ZDV� DFWLQJ� DV� )RUG¶V�
DJHQW�´�����3ODLQWLIIV�LPSOLFLWO\�FRQFHGH�WKDW�WKLV�ZDV�WKH�EDVLV�IRU�SXQLVKLQJ�)RUG���
�3ODLQWLIIV¶�(PHUJHQF\�0RWLRQ�DW�����³$EXQGDQW�H[SHULHQFH�WHDFKHV�WKDW�LW�OLWHUDOO\�
GRHV�QR�JRRG�WR�µSXQLVK¶�WKH�GHIHQVH�ODZ\HU��PRUH�ZLOO�VLPSO\�DSSHDU�´����
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���� � 7KH� WULDO� FRXUW� DOVR� GHVFULEHG� LWV� RUGHU� LPSRVLQJ� VDQFWLRQV� DV� DQ� HIIRUW� ³WR�

FRQWURO�WKH�FRQGXFW�RI�>WKH�FRXUW¶V@�RIILFHUV�LQ�IXUWKHUDQFH�RI�MXVWLFH�´���2UGHU�DW������

)LQDOO\��WKH�WULDO�FRXUW�ILQHV�)RUG�IRU�WKH�FRVW�RI�HPSDQHOLQJ�D�MXU\�³>D@V�D�UHVXOW�RI�

)RUG� DQG� LWV� FRXQVHO¶V� ZLOOIXOO\� FDXVLQJ� D� PLVWULDO�´� DQG� WKHQ� VWULSV� )RUG� RI� LWV�

GHIHQVHV� DQG�RUGHUV� LVVXH�SUHFOXVLRQ� DV� ³IXUWKHU� VDQFWLRQ� IRU�'HIHQGDQW¶V�ZLOOIXO�

PLVFRQGXFW��DQG�LQ�RUGHU�WR�HQVXUH�DQ�RUGHUO\�DQG�IDLU�WULDO�������´��2UGHU�DW�������,Q�

VKRUW��WKH�WULDO�FRXUW¶V�ODQJXDJH�PDNHV�FOHDU�WKDW�WKH�SXUSRVH�DQG�HIIHFW�RI�LWV�RUGHU�

LV�WR�SXQLVK�)RUG�IRU�DOOHJHGO\�GLVREH\LQJ�WKH�&RXUW¶V�HYLGHQWLDU\�UXOLQJV��

�� 7KH�7ULDO�&RXUW�5HOLHG�RQ�LWV�,QKHUHQW�$XWKRULW\�WR�3XQLVK�
9LRODWLRQV�RI�LWV�(YLGHQWLDU\�5XOLQJV��

*HRUJLD� ODZ� H[SUHVVO\� DGGUHVVHV� WKH� W\SH� RI� FRQGXFW� WKH� 2UGHU� VHHNV� WR�

SXQLVK�� DQG� LW� SURYLGHV� WULDO� FRXUWV� OLPLWHG� VWDWXWRU\� DXWKRULW\� WR� DGGUHVV� WKDW�

FRQGXFW�E\�UHEXNLQJ�WKH�RIIHQGLQJ�DWWRUQH\��RIIHULQJ�WKH�MXU\�FXUDWLYH�LQVWUXFWLRQV��

RU�GHFODULQJ�D�PLVWULDO��

:KHUH� FRXQVHO� LQ� WKH� KHDULQJ� RI� WKH� MXU\� PDNH� VWDWHPHQWV� RI�
SUHMXGLFLDO� PDWWHUV� ZKLFK� DUH� QRW� LQ� HYLGHQFH�� LW� LV� WKH� GXW\� RI� WKH�
FRXUW�WR�LQWHUSRVH�DQG�SUHYHQW�WKH�VDPH���2Q�REMHFWLRQ�PDGH��WKH�FRXUW�
VKDOO�DOVR�UHEXNH�FRXQVHO�DQG�E\�DOO�QHHGIXO�DQG�SURSHU�LQVWUXFWLRQV�WR�

��3ODLQWLIIV�DOO�EXW�DGPLW�WKH�2UGHU�LV�D�PLVODEHOHG�FRQWHPSW�RUGHU���2Q�$XJXVW����
������ 3ODLQWLIIV� ILOHG� D�PRWLRQ� LQ� WKH� WULDO� FRXUW� VHHNLQJ� D� VSHFLDO� VHWWLQJ� RI� WKH�
UHWULDO��³5HTXHVW�IRU�7ULDO�6SHFLDO�6HWWLQJ´���LQ�ZKLFK�WKH\�DVNHG�WKH�WULDO�FRXUW�WR�
³QRW� KROG� )RUG� RU� 7KRPDV� LQ� FRQWHPSW�´� EHFDXVH� ³)RUG� ZLOO� DWWHPSW� D� WULDO�
GHOD\LQJ� LQWHUORFXWRU\� DSSHDO�´� � �5HTXHVW� IRU�7ULDO� 6SHFLDO� 6HWWLQJ� DW� ���� � )RUG¶V�
5HVSRQVH� WR� 3ODLQWLIIV¶� 5HTXHVW� IRU� 7ULDO� 6SHFLDO� 6HWWLQJ� LV� DWWDFKHG� KHUHWR� DV�
([KLELW�$��
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WKH� MXU\� HQGHDYRU� WR� UHPRYH� WKH� LPSURSHU� LPSUHVVLRQ� IURP� WKHLU�
PLQGV�� � ,Q� LWV� GLVFUHWLRQ�� WKH� FRXUW� PD\� RUGHU� D� PLVWULDO� LI� WKH�
SODLQWLII¶V�DWWRUQH\��LV�WKH�RIIHQGHU���

2�&�*�$��������������

,Q� DGGLWLRQ� WR� WKH� VWDWXWRU\� DXWKRULW\� JUDQWHG� WR� HQVXUH� D� IDLU� WULDO� WKURXJK�

FXUDWLYH� UHPHGLHV�� WULDO� FRXUWV� DOVR� SRVVHVV� WKH� LQKHUHQW� DXWKRULW\� WR� SXQLVK�

YLRODWLRQV� RI� RUGHUV� LQ� OLPLQH� WKURXJK� FRQWHPSW�� � ,I�� LQ� WKH� FRXUW¶V� GLVFUHWLRQ��

SXQLWLYH�PHDVXUHV�DUH�QHFHVVDU\�LQ�DGGLWLRQ�WR�WKH�FXUDWLYH�PHDVXUHV�DXWKRUL]HG�E\�

2�&�*�$��������������D�WULDO�FRXUW�PD\�XVH�FRQWHPSW�WR�SXQLVK�³>G@LVREHGLHQFH�RU�

UHVLVWDQFH� E\� DQ\� RIILFHU� RI� WKH� FRXUWV�� SDUW\�� MXURU�� ZLWQHVV�� RU� RWKHU� SHUVRQ� RU�

SHUVRQV�WR�DQ\�ODZIXO�ZULW��SURFHVV��RUGHU��UXOH��GHFUHH��RU�FRPPDQG�RI�WKH�FRXUWV�´��

2�&�*�$����������������6HH�DOVR�,Q�UH�2UHQVWHLQ������*D��$SS��DW������

*HRUJLD� FRXUWV� URXWLQHO\� H[HUFLVH� WKHLU� LQKHUHQW� DXWKRULW\� WR� SXQLVK�

YLRODWLRQV�RI�RUGHUV� LQ� OLPLQH� WKURXJK�FRQWHPSW�� �6HH��H�J���3OHDV������*D��DW�����

�DIILUPLQJ� WULDO� FRXUW� RUGHU� KROGLQJ� DWWRUQH\� LQ� FRQWHPSW� DQG� LPSRVLQJ� D� ILQH�

EHFDXVH� ³WKURXJK� KLV� FRXUWURRP� FRQGXFW� >FRXQVHO@� KDG� H[SUHVVHG� JHQHUDO�

GLVUHVSHFW� IRU� WKH�FRXUW�DQG� WKDW�HYHQ�DIWHU�ZDUQLQJV�DERXW�KLV�FRQGXFW� >FRXQVHO@�

GLUHFWO\�DQG�LQWHQWLRQDOO\�YLRODWHG�WKH�&RXUW
V�RUGHU´���LQWHUQDO�TXRWDWLRQV�RPLWWHG��

�� $� WULDO� FRXUW� PD\� RUGHU� D� PLVWULDO� IRU� FRQGXFW� E\� HLWKHU� SDUW\¶V� FRXQVHO�� � 6HH�
&RXQWV�Y��0RRUHKHDG������*D�������������������DIILUPLQJ�0RRUHKHDG�Y��&RXQWV��
���� *D�� $SS�� ����� ���� ������� �UHDVRQLQJ� WKH� VWDWXWH¶V� SXUSRVH� ³LV� QRW� WR�
GLVWLQJXLVK�EHWZHHQ�FRXQVHO�IRU�SODLQWLII�DQG�GHIHQGDQW��EXW�WR�SODFH�DQ�DIILUPDWLYH�
GXW\� RQ� WKH� WULDO� MXGJH� WR� VHH� WKDW� IDLU� SURFHGXUHV� DUH� REVHUYHG� �� �� �´�� �'HHQ�� -���
FRQFXUULQJ�LQ�WKH�MXGJPHQW�����
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)RUXP�*US��DW�0RUDQ�/DNH�1XUVLQJ�DQG�5HKDE��&WU���//&������*D��$SS��DW������

�����DIILUPLQJ�WULDO�FRXUW�MXGJPHQW�ZKHUH��GXULQJ�WULDO��GHIHQGDQW�DSSHDULQJ�SUR�VH

³UHSHDWHGO\� DWWHPSWHG� WR� YLRODWH� WKH� FRXUW¶V� UXOLQJV� RQ� >3ODLQWLII
V@� PRWLRQ� LQ�

OLPLQH�� WR� WKH� SRLQW� WKDW� WKH� WULDO� FRXUW� IRXQG� KLP� LQ� FRQWHPSW� DQG� RUGHUHG� KLP�

DUUHVWHG�DQG�KHOG� IRU����KRXUV´��� ,Q� UH�/RQJLQR�� ����*D��$SS�� DW����� �DIILUPLQJ�

WULDO� FRXUW� ILQGLQJ� RI� FRQWHPSW� ZKHUH� DWWRUQH\� XVHG� KLV� ZLWQHVV� WR� YLRODWH� WKH�

FRXUW¶V� PRWLRQ� LQ� OLPLQH� EHFDXVH� ³>W@R� LQWHQWLRQDOO\� LQWURGXFH� HYLGHQFH� LQ�

FRQWUDYHQWLRQ�RI�D�UXOLQJ�E\�D�WULDO�FRXUW�LV�FRQWHPSWXRXV´����

7HOOLQJO\�� WKH� WULDO�FRXUW�KHUH�H[SUHVVO\� UHOLHV�RQ�LWV�³LQKHUHQW�DXWKRULW\´� WR�

³LPSRVH� VDQFWLRQV�RQ� WKH�SDUW\�RU� LWV� DWWRUQH\�� WR� FRPSHO�REHGLHQFH� WR� LWV�RUGHUV�

DQG� FRQWURO� WKH� FRQGXFW� RI� LWV� RIILFHUV� LQ� IXUWKHUDQFH� RI� MXVWLFH�´� � �2UGHU� DW� �����

0RUHRYHU�� LQ� GHVFULELQJ� LWV� DXWKRULW\� WR� LPSRVH� VDQFWLRQV�� WKH� WULDO� FRXUW� TXRWHV�

IURP�$WODQWD�1HZVSDSHUV�� ,QF�� Y��*ULPHV�� ����*D�� ��� �������� D� FDVH� DGGUHVVLQJ�

³WKH�SRZHU�RI�WKH�FRXUWV�WR�SXQLVK�IRU�FRQWHPSW�´���2UGHU�DW������7KH�8QLWHG�6WDWHV�

6XSUHPH�&RXUW�KDV�KHOG�WKDW�WKH�VRXUFH�RI�WKH�FRXUW¶V�DXWKRULW\�WR�LVVXH�DQ�RUGHU�LV�

NH\�WR�GHWHUPLQLQJ�ZKHWKHU�DQ�RUGHU�LV�YDOLG����+DPPRQG�3DFNLQJ�&R��Y��$UNDQVDV��

���� 8�6�� ����� ������� ������� �KROGLQJ� WKDW� GHDWK� SHQDOW\� VDQFWLRQV� ZHUH�

DSSURSULDWH� XQGHU� VWDWXWRU\� DXWKRULW\� WR� WKZDUW� GLVFRYHU\� DEXVH� EXW� YLRODWHG� GXH�

SURFHVV�ZKHQ�LPSRVHG�SXUVXDQW�WR�LQKHUHQW�DXWKRULW\�WR�SXQLVK�YLRODWLRQV�RI�FRXUW�

RUGHUV����6HH�DOVR�5HPLQJWRQ�$UPV�&R���,QF��Y��&DOGZHOO������6�:��G�������������
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�7H[���������KROGLQJ�WKDW�WULDO�FRXUW�HUUHG�LQ�LPSRVLQJ�GHDWK�SHQDOW\�VDQFWLRQV�DIWHU�

GHFODULQJ� PLVWULDO� EHFDXVH� VXFK� VDQFWLRQV� ³DUH� DSSOLFDEOH� WR� SUHWULDO� GLVFRYHU\�

PDWWHUV�RQO\��QRW�FRQGXFW�RFFXUULQJ�LQ�WKH�FRXUVH�RI�WKH�WULDO�´�EXW�UHFRJQL]LQJ�WKDW�

³>W@KH�WULDO�FRXUW�GRHV��KRZHYHU��KDYH�FRPSUHKHQVLYH�LQKHUHQW�DQG�VWDWXWRU\�SRZHU�

WR� GLVFLSOLQH� HUUDQW� FRXQVHO� IRU� LPSURSHU� WULDO� FRQGXFW� LQ� WKH� H[HUFLVH� RI� LWV�

FRQWHPSW�SRZHUV�´�����

7KH�2UGHU� LPSRVLQJ� VDQFWLRQV� RQ�)RUG�PDNHV� FOHDU� WKDW� LW� LV�EDVHG�RQ� WKH�

WULDO�FRXUW¶V�LQKHUHQW�SRZHU�WR�UHGUHVV�)RUG¶V�DOOHJHG�XVXUSDWLRQ�RI�WKH�WULDO�FRXUW¶V�

DXWKRULW\�� � �2UGHU� DW� ���� � 7KH� 2UGHU� H[SOLFLWO\� SXQLVKHV� )RUG� IRU� LWV� FRXQVHO¶V�

KDYLQJ�DOOHJHGO\�³DUURJDWHG�WKH�&RXUW¶V�JDWHNHHSLQJ�IXQFWLRQ�´�DQG�LV�WKHUHIRUH��LQ�

VXEVWDQFH� DQG� HIIHFW�� RQH� KROGLQJ� )RUG� LQ� FULPLQDO� FRQWHPSW�� ZKLFK� LV� GLUHFWO\�

DSSHDODEOH����2UGHU�DW�����

��$V�)RUG�ZLOO�GHPRQVWUDWH�ZKHQ�WKLV�DSSHDO�LV�KHDUG�RQ�WKH�PHULWV�� WKHUH�ZDV�QR�
EDVLV�IRU�VDQFWLRQV�DJDLQVW�)RUG���$GGLWLRQDOO\��WKH�VDQFWLRQV�LPSRVHG�E\�WKH�2UGHU�
H[FHHG� WKH� WULDO�FRXUW¶V�DXWKRULW\� WR�SXQLVK� IRU�FRQWHPSW�� �*HRUJLD� ODZ�OLPLWV� WKH�
DYDLODEOH� SXQLVKPHQW� IRU� FULPLQDO� FRQWHPSW� WR� D� ILQH� QRW� WR� H[FHHG� ��������
LPSULVRQPHQW� IRU� XS� WR� ��� GD\V�� RU� ERWK�� � 2�&�*�$�� �� ����������� � ,PSRVLQJ� D�
VDQFWLRQ�RWKHU� WKDQ� ILQH�RU� LPSULVRQPHQW� LV� UHYHUVLEOH� HUURU�� �6HH�� H�J���0DWKLV� Y��
&RUUXJDWHG� *HDU� DQG� 6SURFNHW�� ,QF��� ���� *D�� ���� ������� �WULDO� FRXUW� HUUHG� E\�
LPSRVLQJ� ILQH� IRU� FRQWHPSW� WKDW� H[FHHGHG� VWDWXWRU\� PD[LPXP��� VHH� DOVR� +�-��
5XVVHOO�	�&R�� Y��0DQXHO�� ����*D��$SS����������� ��������5DSDSRUW� Y��%XFNKHDG�
&RDFK��,QF�������*D��$SS��������������������)RU�SXUSRVHV�RI�WKLV�PRWLRQ��LW�LV�FOHDU�
WKDW�WKH�WULDO�FRXUW�LQWHQGHG�WR�SXQLVK�)RUG�IRU�YLRODWLRQV�RI�LWV�HYLGHQWLDU\�UXOLQJV��
WKH�SURSULHW\�RI�WKH�VDQFWLRQV�LPSRVHG�ZLOO�EH�DGGUHVVHG�RQ�DSSHDO�����
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&� 7R� $YRLG� D� 'LUHFW� $SSHDO�� 3ODLQWLIIV� ,PSURSHUO\� )RFXV� RQ� WKH�
7ULDO� &RXUW¶V� /DEHO� RI� WKH� 6DQFWLRQV� ,VVXHG� DQG� 5HO\� RQ�
,QDSSRVLWH� &DVH� /DZ� 'LVFXVVLQJ� 9LRODWLRQV� RI� 'LVFRYHU\�� 1RW�
(YLGHQWLDU\��5XOLQJV�

7R�DUJXH�DJDLQVW�WKH�DSSHDODELOLW\�RI�WKH�2UGHU��3ODLQWLIIV�FLWH�D�KRVW�RI�FDVHV�

KROGLQJ� WKDW� FLYLO� GHDWK� SHQDOW\� VDQFWLRQV� RUGHUV� DUH� QRW� GLUHFWO\� DSSHDODEOH���

�0RWLRQ�WR�'LVPLVV�DW����������3ODLQWLIIV¶�DUJXPHQW�LV�IXQGDPHQWDOO\�LQFRUUHFW�IRU�

WZR� UHDVRQV�� � )LUVW�� WKH� VDQFWLRQV� LVVXHG�KHUH� DUH� DYDLODEOH� RQO\� LQ� WKH� FDVH� RI� D�

GLVFRYHU\�YLRODWLRQ��DQG� WKH� WULDO� FRXUW¶V� DWWHPSWHG�XVH�RI� WKRVH� VDQFWLRQV� FDQQRW�

FRQYHUW� D� FRQWHPSW� RUGHU� LQWR� D� GLVFRYHU\� RUGHU�� � 6HFRQG�� 3ODLQWLIIV� UHO\� DOPRVW�

HQWLUHO\� RQ� FDVHV� LQ� ZKLFK� FRXUWV� ZHUH� DGGUHVVLQJ� WKH� DSSHDODELOLW\� RI� RUGHUV�

LPSRVLQJ� VDQFWLRQV� IRU� GLVFRYHU\� DEXVHV�� � )RU� WKH� UHDVRQV� VHW� IRUWK� KHUHLQ��

3ODLQWLIIV¶� DWWHPSWV� WR� FKDUDFWHUL]H� WKH�2UGHU� DV� DQ� LQWHUORFXWRU\� GLVFRYHU\� RUGHU�

PXVW�IDLO��

�� 7KH�7ULDO�&RXUW�,PSURSHUO\�,PSRVHG�6DQFWLRQV�$YDLODEOH�2QO\�
IRU�'LVFRYHU\�$EXVHV��

7ULDO�FRXUWV�DUH�DXWKRUL]HG�E\�VWDWXWH�WR�UHPHG\�D�SDUW\¶V�UHIXVDO�WR�FRPSO\�

ZLWK�RUGHUV�FRPSHOOLQJ�GLVFRYHU\��DQG�WKDW�DXWKRULW\�SHUPLWV�WULDO�FRXUWV�WR�LPSRVH�

VR�FDOOHG� FLYLO� GHDWK�SHQDOW\� VDQFWLRQV�� �2�&�*�$�� �� ��������E�� �DXWKRUL]LQJ� WULDO�

FRXUWV�WR�LVVXH�DQ�RUGHU�WKDW�FHUWDLQ�GHVLJQDWHG�IDFWV�ZLOO�EH�WDNHQ�DV�HVWDEOLVKHG�IRU�

WKH�SXUSRVH�RI�WKH�DFWLRQ��DQ�RUGHU�UHIXVLQJ�WR�DOORZ�D�GLVREHGLHQW�SDUW\�WR�VXSSRUW�

RU� RSSRVH� GHVLJQDWHG� FODLPV� RU� GHIHQVHV�� RU� DQ� RUGHU� VWULNLQJ� RXW� SOHDGLQJV� RU�
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UHQGHULQJ�D�GHIDXOW�MXGJPHQW�DJDLQVW�WKH�GLVREHGLHQW�SDUW\�RQO\�³LI�D�SDUW\�IDLOV�WR�

REH\�DQ�RUGHU�WR�SURYLGH�RU�SHUPLW�GLVFRYHU\´�����

7KH� SXEOLF� SROLF\� VXSSRUWLQJ� GHDWK� SHQDOW\� VDQFWLRQV� DSSOLHV� RQO\� ZKHUH�

WKH\�DUH�LPSRVHG�DJDLQVW�D�SDUW\�ZKR�UHIXVHV�WR�FRPSO\�ZLWK�DQ�RUGHU�FRPSHOOLQJ�

GLVFRYHU\�� � 7KDW� LV� EHFDXVH� ZKHQ� D� SDUW\� ZURQJIXOO\� ZLWKKROGV� HYLGHQFH�� LW�

SUHYHQWV� WKH�RWKHU�SDUW\� IURP�DFFHVVLQJ� WKH� IDFWV�QHFHVVDU\� WR�VXSSRUW�D�FODLP�RU�

GHIHQVH�� � 0RUHRYHU�� ZLOOIXO�� VXVWDLQHG� GLVREHGLHQFH� WR� DQ� RUGHU� WR� FRPSHO�

GLVFRYHU\�JHQHUDOO\�FDQQRW�EH�FXUHG�WKURXJK�OHVV�GUDVWLF�PHDVXUHV��EHFDXVH�SDUWLHV�

RIWHQ�KDYH�QR�DOWHUQDWLYH�VRXUFHV�IRU� WKH�HYLGHQFH�VRXJKW��6HH�%HWWLV�Y��7R\V�³5´�

8V²'HODZDUH�� ,QF��� ���� )�� $SS[�� ����� ���� Q��� ���WK� &LU�� ������ �³5XOH� ���

VDQFWLRQV� DUH� LQWHQGHG� WR� SUHYHQW� XQIDLU� SUHMXGLFH� WR� WKH� OLWLJDQWV� DQG� LQVXUH� WKH�

LQWHJULW\�RI�WKH�GLVFRYHU\�SURFHVV�´����6HH�DOVR���0RRUH¶V�)HGHUDO�3UDFWLFH����������

�0DWWKHZ�%HQGHU��G�(G����H[SODLQLQJ�WKDW�VDQFWLRQV�DUH�PHDQW�WR�FRPEDW�SUHMXGLFH�

FDXVHG�³ZKHQ�D�SDUW\�EORFNV� LWV�RSSRQHQW¶V�DFFHVV� WR�HYLGHQFH� WKDW� WKH�RSSRQHQW�

QHHGV�WR�IDLUO\�OLWLJDWH�D�FRQVHTXHQWLDO�LVVXH��FODLP��RU�GHIHQVH´�����

+HUH�� WKHUH�KDV�EHHQ�QR�GLVFRYHU\�DEXVH��DQG� WKH�DOOHJHG�YLRODWLRQV� LQ� WKLV�

FDVH��LQYROYLQJ�HYLGHQWLDU\�UXOLQJV��KDG�WKH�HIIHFW�RI�SURYLGLQJ�WKH�MXU\�ZLWK�PRUH

HYLGHQFH���$V�D�UHVXOW��QR�SUHVXPSWLRQ�DERXW�KLGGHQ�HYLGHQFH�LV�QHFHVVDU\�WR�FXUH�

DQ\� SUHMXGLFH� WR� WKH� RWKHU� SDUW\�� � 5DWKHU�� H[SRVLQJ� WKH� MXU\� WR� VXSSRVHGO\�

SUHMXGLFLDO�HYLGHQFH�RU�DUJXPHQW�FRXOG�KDYH�EHHQ�UHPHGLHG�WKURXJK�D�QXPEHU�RI�
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VWDWXWRULO\�DXWKRUL]HG�PHDVXUHV���)RU�H[DPSOH��WKH�WULDO�FRXUW�FRXOG�UHEXNH�FRXQVHO�

LQ�WKH�SUHVHQFH�RI� WKH� MXU\�RU� LQVWUXFW� WKH�MXU\�WKDW� WKH�HYLGHQFH�RU�DUJXPHQW�ZDV�

LPSURSHUO\�SUHVHQWHG�DQG�VKRXOG�QRW�EH�FRQVLGHUHG���2�&�*�$��������������6WROWH�

Y��)DJDQ������*D�������������������KROGLQJ�WULDO�FRXUW�KDG�D�GXW\�WR�WDNH�UHPHGLDO�

DFWLRQ�WR�FRUUHFW�LPSURSHU�DUJXPHQW��³D�FXUDWLYH�LQVWUXFWLRQ�RU�UHEXNH�RI�FRXQVHO��

IRU�H[DPSOH´�����

)RU�WKHVH�UHDVRQV��FLYLO�GHDWK�SHQDOW\�VDQFWLRQV�DUH�QRW�SHUPLVVLEOH�VDQFWLRQV�

IRU�YLRODWLRQV�RI�HYLGHQWLDU\�UXOLQJV���6HH�3DUNHU������*D��DW������³7KHUH�DUH�WZR�

NLQGV� RI� FRQWHPSW� IRU� YLRODWLRQV� RI� FRXUW� RUGHUV�� FLYLO� DQG� FULPLQDO�� DQG� WKH�

VDQFWLRQ�RI�GLVPLVVLQJ�DQ�DQVZHU�DQG�HQWHULQJ�D�GHIDXOW�MXGJPHQW�RQ�OLDELOLW\�GRHV�

QRW� IDOO�ZLWKLQ� HLWKHU� FDWHJRU\�´��� �6HH� DOVR�+DPPRQG�3DFNLQJ�&R��� ����8�6�� DW�

������� �FRQWUDVWLQJ� ³D� GHQLDO� RI� DOO� ULJKW� WR� GHIHQG� DV� D�PHUH� SXQLVKPHQW´�ZLWK�

³WKH� XQGRXEWHG� ULJKW� RI� WKH� ODZPDNLQJ� SRZHU� WR� FUHDWH� D� SUHVXPSWLRQ� RI� IDFW´���

5HPLQJWRQ�$UPV�&R���,QF�������6�:��G�DW���������KROGLQJ�WKDW�WKH�WULDO�FRXUW�³ZDV�

QRW� MXVWLILHG�LQ�EDVLQJ�D�GLVFRYHU\�VDQFWLRQ� �� �� ��RQ�DWWRUQH\�PLVFRQGXFW�DW� WULDO´����

7KH� WULDO� FRXUW¶V� DWWHPSWHG� LPSRVLWLRQ� RI� VXFK� XQDXWKRUL]HG� VDQFWLRQV� GRHV� QRW�

FRQYHUW�WKH�2UGHU��ZKLFK�SXQLVKHV�)RUG¶V�YLRODWLRQ�RI�HYLGHQWLDU\�UXOLQJV��LQWR�DQ�

LQWHUORFXWRU\�GLVFRYHU\�RUGHU�WKDW�HVFDSHV�LPPHGLDWH�DSSHDO������
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�� 3ODLQWLIIV�&LWH�2QO\�&DVHV�'HDOLQJ�ZLWK�'LVFRYHU\�$EXVHV�DQG�
)RFXV�2QO\�RQ�WKH�6DQFWLRQV�7KHPVHOYHV��

3ODLQWLIIV� UHO\� DOPRVW� HQWLUHO\� RQ� FDVHV� GLVFXVVLQJ� YLRODWLRQV� RI� RUGHUV� WR�

SURGXFH�GLVFRYHU\��� 6HH��H�J� &XQQLQJKDP�Y��+DPLOWRQ�&W\���2KLR������8�6������

������� �UHIXVDO� WR� UHVSRQG� WR� LQWHUURJDWRULHV���3DUNHU�� ����*D�� DW� ���� �UHIXVDO� WR�

SURGXFH�GLVFRYHUDEOH�GRFXPHQWV���'LDO�Y��%HQW�7UHH�1DW��%DQN������*D��$SS������

��������UHIXVDO�WR�DWWHQG�GHSRVLWLRQ���&RUQHOLXV�Y��)LQOH\������*D��$SS�������������

�UHIXVDO� WR� UHVSRQG� WR� LQWHUURJDWRULHV��� *RXUPHW� 'HOLJKWV�� ,QF�� Y�� (GJHZDWHU�

&RXQWU\�&OXE��,QF�������*D��$SS��������������IDLOXUH� WR�FRPSO\�ZLWK�GLVFRYHU\���

$PHULFDQ� ([S�� &R�� Y�� <RQGRUI�� ����*D��$SS�� ���� ������� �UHIXVDO� WR� UHVSRQG� WR�

LQWHUURJDWRULHV���3D\QH�Y��3UHVOH\������*D��$SS�������������UHIXVDO�WR�FRPSO\�ZLWK�

VXESRHQD��� �������� 2UGHU�� *LEVRQ� Y�� )RUG���� � ,Q� GRLQJ� VR�� 3ODLQWLIIV� IDLO� WR�

���7KH�WZR�FDVHV�RQ�ZKLFK�3ODLQWLIIV�UHO\�WKDW�GR�QRW�FRQFHUQ�GLVFRYHU\�VDQFWLRQV�
DUH� VLPLODUO\� LQDSSRVLWH�� �6HH�0F'RQDOG� Y��0F'RQDOG�� ����*D�� ����� ���� �������
�KROGLQJ�WKDW�RUGHU�UHVXOWLQJ�IURP�FRQWHPSW�SURFHHGLQJV�UHTXLULQJ�GHIHQGDQW�WR�SD\�
KLV�FKLOGUHQ¶V�FROOHJH�H[SHQVHV�ZDV�QRW�GLUHFWO\�DSSHDODEOH�EHFDXVH�WKH�WULDO�FRXUW�
GLG�QRW�UXOH�RQ�WKH�PRWLRQ�IRU�FRQWHPSW���.OHLQ�Y��6WDQGDUG�)LUH�,QV��&R�������*D��
$SS�������������������KROGLQJ�WKDW�RUGHU�GHQ\LQJ�GHIHQGDQW¶V�PRWLRQ�IRU�FRQWHPSW�
ZDV�QRW�GLUHFWO\�DSSHDODEOH�����

��� 3ODLQWLIIV¶�0RWLRQ� WR� 'LVPLVV� SUHVHQWV� D� SDWHQWO\� IDOVH� FKDUDFWHUL]DWLRQ� RI� WKH�
KROGLQJ� LQ� *LEVRQ�� � 3ODLQWLIIV� DVVHUW� WKDW� *LEVRQ� ³FOHDUO\� HVWDEOLVKHG´� WKDW� ³D�
VDQFWLRQV�RUGHU�JRYHUQLQJ�WKH�LVVXHV�DQG�SURRI�WKDW�PD\�EH�VXEPLWWHG�DW�WULDO�LV�QRW�
DQ�RUGHU�RI�FRQWHPSW�´���0RWLRQ�WR�'LVPLVV�DW�����HPSKDVLV�DGGHG�����7KH�*LEVRQ
RUGHU�LQFOXGHV�QR�UHIHUHQFH�WR�DGPLVVLELOLW\�UXOLQJV�RU�RUGHUV�LQ�OLPLQH²UDWKHU��OLNH�
WKH�PDMRULW\�RI�3ODLQWLIIV¶�FLWHG�DXWKRULW\��*LEVRQ�GHDOW�ZLWK�WKH�DSSHDODELOLW\�RI�DQ�
RUGHU� LPSRVLQJ� VDQFWLRQV� LPSRVHG� DJDLQVW� )RUG� ³IRU� GLVREH\LQJ� FRXUW� GLVFRYHU\
RUGHUV�´�����������2UGHU��*LEVRQ�Y��)RUG��HPSKDVLV�DGGHG���
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���

DSSUHFLDWH� WKDW� WKH� SUHVHQFH� RU� DEVHQFH� RI� GLVFRYHU\� DEXVH� LV� WKH� FRQWUROOLQJ�

TXHVWLRQ²LI� WKHUH� LV� QR� GLVFRYHU\� PLVFRQGXFW�� WKH� 2UGHU� FDQQRW� EH� DQ�

LQWHUORFXWRU\�GLVFRYHU\�RUGHU����

%HFDXVH� WKHUH� LV�QR�GLVFRYHU\�YLRODWLRQ� WKDW� IRUPV� WKH�EDVLV� IRU� WKH�2UGHU��

WKH�DXWKRULW\�RQ�ZKLFK�3ODLQWLIIV�UHO\�LV�LQDSSRVLWH���,QGHHG��3ODLQWLIIV�UHO\�KHDYLO\�

RQ�WKH�*HRUJLD�6XSUHPH�&RXUW¶V�GHFLVLRQ�LQ�3DUNHU�� �7KHUH��WKH�FRXUW�UHFRJQL]HG�

WKDW� QRQ�GLVFRYHU\� RUGHUV� GR� QRW� IDOO� ZLWKLQ� WKH� UHDVRQLQJ� RU� SXUYLHZ� RI�

3DUNHU�������*D��DW������GLVWLQJXLVKLQJ�&XQQLQJKDP�Y��+DPLOWRQ�&RXQW\������8�6��

����� ���� ������� RQ� WKH� JURXQGV� WKDW� ³+DPLOWRQ� GLG� QRW� LQYROYH� D� GLVFRYHU\�

VDQFWLRQ´�DQG�WKXV�WKH�³UDWLRQDOH�RI�+DPLOWRQ�LV�QRW�DSSOLFDEOH�´���

,Q�3DUNHU��WKH�&RXUW�DQDO\]HG�DQ�RUGHU�ILQGLQJ�WKDW�D�SDUW\�FRPPLWWHG�DQ�DFW�

RI�ZLOOIXO�FRQWHPSW�E\�IDLOLQJ�WR�FRPSO\�ZLWK�D�SULRU�GLVFRYHU\�RUGHU�������*D��DW�

������7KH�WULDO�FRXUW�LPSRVHG�VDQFWLRQV�LQFOXGLQJ�WKH�GLVPLVVDO�RI�WKH�GHIHQGDQW¶V�

DQVZHU� DQG� WKH�GHFODUDWLRQ�RI� D�GHIDXOW� DV� WR� OLDELOLW\�� � ,G�� �:KHQ� WKH� VDQFWLRQHG�

SDUW\� VRXJKW� DSSHOODWH� UHYLHZ�� WKH� WULDO� FRXUW� GLVPLVVHG� WKH� DSSOLFDWLRQ� IRU� D�

FHUWLILFDWH� IRU� LPPHGLDWH� UHYLHZ��KROGLQJ� WKH�RUGHU�ZDV�QRW� D�GLUHFWO\� DSSHDODEOH�

FRQWHPSW� RUGHU� EHFDXVH� LW� GLG� QRW� LPSRVH� D� FRQWHPSW� SXQLVKPHQW�� � ,G�� � 7KH�

TXHVWLRQ�SUHVHQWHG�RQ� DSSHDO�ZDV�ZKHWKHU� WKH�RUGHU�ZDV� D� FRQWHPSW�RUGHU�RU� DQ�

LQWHUORFXWRU\�GLVFRYHU\�RUGHU���,G��DW�������7KH�*HRUJLD�6XSUHPH�&RXUW�H[DPLQHG�

WKH� FRQGXFW� DW� LVVXH� �GLVFRYHU\� DEXVH�� DQG� WKHQ� ORRNHG� WR� WKH� VDQFWLRQV� LPSRVHG�
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DQG�GHWHUPLQHG�WKDW�LW�ZDV�DQ�LQWHUORFXWRU\�GLVFRYHU\�RUGHU��

3ODLQWLIIV� LPSURSHUO\� IRFXV� RQ� WKH� FRXUW¶V� GHIHUHQFH� WR� WKH� W\SH� RI�

SXQLVKPHQW� WKH�FRXUW� VHOHFWHG��ZKLFK�ZDV�DSSURSULDWH�DQG� LOOXPLQDWLQJ� LQ�3DUNHU

RQO\�EHFDXVH�WKH�WULDO�FRXUW�WKHUH�KDG�WKH�LQKHUHQW�DXWKRULW\�WR�SXQLVK�IRU�FRQWHPSW�

DV� ZHOO� DV� WKH� VWDWXWRU\� DXWKRULW\� WR� LPSRVH� FLYLO� GHDWK� SHQDOW\� VDQFWLRQV� IRU�

GLVFRYHU\�DEXVH���6HH�2�&�*�$������������E����+HUH��KRZHYHU��WKHUH�LV�QR�DOOHJHG�

GLVFRYHU\�PLVFRQGXFW��DFFRUGLQJO\��WKLV�&RXUW�QHHG�QRW�FRQVLGHU�ZKHWKHU�WKH�WULDO�

FRXUW�LQWHQGHG�WR�LVVXH�DQ�LQWHUORFXWRU\�GLVFRYHU\�RUGHU���&OHDUO\��LW�GLG�QRW���

3ODLQWLIIV� DUJXH� WKH� WULDO� FRXUW� IRUHFORVHG�DQ\�RSSRUWXQLW\� IRU�GLUHFW� DSSHDO�

ZKHQ� LW� ODEHOHG� WKH� 2UGHU� RQH� IRU� ³6$1&7,216´� UDWKHU� WKDQ� IRU� FRQWHPSW���

�0RWLRQ� WR� 'LVPLVV� DW� �������� � 7KLV�� WRR�� PLVVHV� WKH� PDUN�� � $� WULDO� FRXUW¶V�

FKDUDFWHUL]DWLRQ�RI�D�VDQFWLRQV�RUGHU�LV�QRW�FRQWUROOLQJ���3DUNHU������*D��DW�����Q���

�QRWLQJ� WKDW�� DOWKRXJK� FRQFXUULQJ� MXVWLFHV� ³ZRXOG� GHIHU� WR� WKH� WULDO� FRXUW¶V�

FKDUDFWHUL]DWLRQ�´� ZKHWKHU� WKH� RUGHU� ³ZDV� GLUHFWO\� DSSHDODEOH� DV� D� FRQWHPSW�

MXGJPHQW�RU�ZDV�DQ�LQWHUORFXWRU\�GLVFRYHU\�RUGHU� LV�DQ�LVVXH�RI� ODZ�WKDW�PXVW�EH�

UHVROYHG�E\�WKLV�&RXUW�´��� �3ODLQWLIIV�ZRXOG�PDNH�WKH�WULDO�FRXUW¶V�FKDUDFWHUL]DWLRQ�

RI�WKH�2UGHU�DORQH�GLVSRVLWLYH�RI�LWV�DSSHDODELOLW\�DQG�JLYH�QR�FRQVLGHUDWLRQ�WR�WKH�

���)XUWKHUPRUH�� LW�EHDUV�QRWLQJ�DJDLQ� WKDW��QRW�RQO\�ZDV� WKHUH�QR�GLVFRYHU\�DEXVH�
KHUH�� EXW� )RUG�ZDV� WU\LQJ� WR� SURYLGH� DGGLWLRQDO� LQIRUPDWLRQ� WR� WKH� MXU\�� � 7R� WKH�
H[WHQW� )RUG¶V� FRQGXFW� ZDUUDQWV� VDQFWLRQV� �D� FRQFHSW� )RUG� RSSRVHV��� WKH� SURSHU�
VDQFWLRQV� DUH� IRU� YLRODWLRQ�RI� D� FRXUW� RUGHU²L�H��� FRQWHPSW²QRW� IRU�ZLWKKROGLQJ�
LQIRUPDWLRQ�IURP�WKH�RWKHU�VLGH���6HH�3DUW�,,��LQIUD���
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2UGHU¶V� VXEVWDQFH� DQG� HIIHFW�� DQ� DSSURDFK� ZKLFK� LV� H[SUHVVO\� IRUHFORVHG� E\� WKH�

6XSUHPH�&RXUW¶V�GHFLVLRQ�LQ�3DUNHU���5DWKHU�WKDQ�IRFXV�VROHO\�RQ�WKH�QDWXUH�RI�WKH�

VDQFWLRQV� WKH� 2UGHU� LPSRVHV�� WKLV� &RXUW� VKRXOG� DGGUHVV� WKH� VRXUFH� RI� WKH� WULDO�

FRXUW¶V� SRZHU� WR� SXQLVK� DQG� WKH� FRQGXFW� EHLQJ� VDQFWLRQHG�� ZKLFK� KHUH� LV�

SXQLVKDEOH�RQO\�WKURXJK�UHEXNH��LQVWUXFWLRQ��PLVWULDO��RU�FRQWHPSW��DQG�RQO\�LI�WKLV�

&RXUW�ILUVW�FRQFOXGHV�WKDW�WKH�XQGHUO\LQJ�RUGHU�ZDV�FRUUHFW�����

,Q� WKLV� FDVH�� WKH� WULDO� FRXUW¶V� DYDLODEOH� UHPHGLHV� LQFOXGHG� WKH� LQKHUHQW�

DXWKRULW\� WR� SXQLVK� IRU� FRQWHPSW� DQG� WKH� VWDWXWRU\� DXWKRULW\� WR� LVVXH� FXUDWLYH�

LQVWUXFWLRQV��UHEXNH�WKH�DWWRUQH\��RU�GHFODUH�D�PLVWULDO���7KH�WULDO�FRXUW�GLG�QRW�KDYH�

VWDWXWRU\� RU� LQKHUHQW� DXWKRULW\� WR� LPSRVH� FLYLO� GHDWK� SHQDOW\� VDQFWLRQV�� � 7KH� IDFW�

WKDW� WKH� WULDO�FRXUW� LPSRVHG�D� VDQFWLRQ� UHVHUYHG� IRU�GLVFRYHU\�YLRODWLRQV�GRHV�QRW�

WUDQVIRUP� WKH� 2UGHU� LQWR� DQ� LQWHUORFXWRU\� GLVFRYHU\� RUGHU�� � 5DWKHU�� WKH� 2UGHU� LV�

VLPSO\�D�FRQWHPSW�RUGHU�WKDW�LPSRVHV�DQ�XQDXWKRUL]HG�SXQLVKPHQW���

���7KH�SURSULHW\�RI�WKH�VDQFWLRQV�WKHPVHOYHV�LV�QRW�FXUUHQWO\�EHIRUH�WKH�&RXUW²WKH�
RQO\� LVVXH� LV�ZKHWKHU�3ODLQWLIIV� FDQ� DYRLG� D� GLUHFW� DSSHDO�E\�SHUVXDGLQJ� WKH� WULDO�
FRXUW� WR� LPSRVH� XQDXWKRUL]HG� GLVFRYHU\� VDQFWLRQV� XQGHU� 5XOH� ��� DQG�
VLPXOWDQHRXVO\� FRQYLQFLQJ� LW� QRW� WR� H[SOLFLWO\� ODEHO� )RUG¶V� FRQGXFW� DV�
FRQWHPSWXRXV���
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7KLV�2UGHU�SUHVHQWV�D�VHSDUDWH�EDVLV�IRU�GLUHFW�DSSHDO���,W�LV�WKH�³UDUH´�W\SH�RI�

H[FHSWLRQDO�FDVH�ZKHUH�*HRUJLD�DSSHOODWH�FRXUWV�QHHG�WR�H[HUFLVH�MXULVGLFWLRQ�SULRU�

WR� ILQDO� GLVSRVLWLRQ�� �6HH�:DOGULS�� ����*D�� DW� ���� �KROGLQJ� DSSHOODWH� FRXUWV�PD\�

KHDU�LQWHUORFXWRU\�DSSHDOV�LQ�³WKRVH�H[FHSWLRQDO�FDVHV�WKDW�LQYROYH�DQ�LVVXH�RI�JUHDW�

FRQFHUQ�� JUDYLW\�� DQG� LPSRUWDQFH� WR� WKH� SXEOLF� DQG� QR� WLPHO\� RSSRUWXQLW\� IRU�

DSSHOODWH�UHYLHZ´����7KLV�LV�EHFDXVH�WKH�2UGHU�XVXUSV�WKH�UROH�RI�WKH�MXU\�LQ�D�QHZ��

XQMXVWLILHG��DQG�XQDXWKRUL]HG�ZD\�E\�WDNLQJ�H[WUHPH�VDQFWLRQV�PDGH�DYDLODEOH�E\�

VWDWXWH�RQO\�IRU�GLVFRYHU\�DEXVH�DQG�PLVDSSO\LQJ�WKHP�LQ�D�FRQWHPSW�FRQWH[W���

*HRUJLD� DSSHOODWH� FRXUWV� KDYH� ³WKH� SRZHU� WR� FRQVLGHU� DSSHDOV� RI�

LQWHUORFXWRU\�RUGHUV�ZKHQ�>WKH\@�GLVDJUHH�ZLWK�WKH�WULDO�FRXUW�FRQFHUQLQJ�WKH�QHHG�

IRU� LPPHGLDWH� DSSHOODWH� UHYLHZ�RI� DQ� LQWHUORFXWRU\� RUGHU�´� � ,G�� DW� ����� �7KH� UDUH�

FDVHV� LQ� ZKLFK� DSSHOODWH� MXULVGLFWLRQ� RYHU� DQ� LQWHUORFXWRU\� RUGHU� LV� DSSURSULDWH�

LQFOXGH�LQVWDQFHV�ZKHUH�WKH�FDVH�SUHVHQWHG�DQ�LPSRUWDQW�LVVXH�RI�ILUVW�LPSUHVVLRQ��

ZKHUH�GLVPLVVDO�ZRXOG�GHQ\� WKH� OLWLJDQW� WKH� ULJKW� WR� DSSHOODWH� UHYLHZ�� DQG�ZKHUH�

FRQVLGHUDWLRQ� RI� WKH� WULDO� FRXUW� RUGHU� DV� ³ILQDO´� VHUYHV� WKH� LQWHUHVW� RI� MXGLFLDO�

HFRQRP\���,G��DW��������
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,Q�WKLV�FDVH��WKH�WULDO�FRXUW�WRRN�WKH�H[FHSWLRQDO�VWHS�RI�LPSRVLQJ�FLYLO�GHDWK�

SHQDOW\�VDQFWLRQV�ZKHUH�VXFK�VDQFWLRQV�VLPSO\�DUH�QRW�DXWKRUL]HG���7KH�WULDO�FRXUW�

WKHQ�ZHQW� D� VWHS� IXUWKHU�� LPSRVLQJ� WKH�PRVW� VHYHUH� VDQFWLRQ� SRVVLEOH� RI� VWULNLQJ�

)RUG¶V�DQVZHU�DQG�DQQRXQFLQJ�WKDW��XSRQ�UHWULDO��LW�ZLOO�EH�GHHPHG�HVWDEOLVKHG�WKDW�

)RUG�DFWHG�ZLWK�D�³ZLOOIXO�� DQG� UHFNOHVV��DQG�D�ZRQWRQ�GLVUHJDUG� IRU� OLIH�´�ZKLFK�

HIIHFWLYHO\�LQVWUXFWV�WKH�MXU\�WR�DZDUG�SXQLWLYH�GDPDJHV����2UGHU�DW������3HUPLWWLQJ�

*HRUJLD� WULDO� FRXUWV� WR� LPSRVH� XQDXWKRUL]HG� FLYLO� GHDWK� SHQDOW\� VDQFWLRQV²

SDUWLFXODUO\� ZKHQ� WKRVH� VDQFWLRQV� HIIHFWLYHO\� JXDUDQWHH� DQ� DZDUG� RI� SXQLWLYH�

GDPDJHV²RXWVLGH� WKH� GLVFRYHU\� FRQWH[W� ZRXOG� XSVHW� WKH� FRQVWLWXWLRQDOO\�

PDQGDWHG�EDODQFH�EHWZHHQ�WKH�UROHV�RI�MXU\�DQG�MXGJH��XVXUSLQJ�WKH�UROH�RI�WKH�MXU\�

DV� IDFW� ILQGHU�� �6HH�*D��&RQVW��$UW �� � �� � ;, �³7KH� ULJKW� WR� WULDO� E\� MXU\� VKDOO�

UHPDLQ�LQYLRODWH�� �� �� �´���1$$&3�Y��2YHUVWUHHW������*D��������������������³,W� LV�D�

TXHVWLRQ� IRU� WKH� MXU\� ZKHQ� SXQLWLYH� GDPDJHV� VKDOO� EH� DOORZHG� DV� ZHOO� DV� WKH�

DPRXQW� RI� VXFK� GDPDJHV�´� DQG� ZKHWKHU� DQG� LQ� ZKDW� DPRXQW� WR� DZDUG� SXQLWLYH�

GDPDJHV� ³LV� WR� EH� IL[HG� E\� WKH� HQOLJKWHQHG� FRQVFLHQFH� RI� DQ� LPSDUWLDO� MXU\�´����

:KHWKHU�D�SDUW\¶V�FRXQVHO�FRPSOLHV�ZLWK�D�FRXUW¶V�WULDO�RUGHUV�LV�QRW�LQVWUXFWLYH�RI�

ZKHWKHU�WKH�SDUW\�LV�OLDEOH�LQ�WKH�XQGHUO\LQJ�DFWLRQ����

/HJLVODWLYH� GHDWK� SHQDOW\� VDQFWLRQV� DUH� D� QHFHVVDU\� GHWHUUHQW� WR� WKZDUW�

GLVFRYHU\�DEXVH�� �%XW�QR�MXVWLILFDWLRQ�H[LVWV�IRU�SHUPLWWLQJ�D�WULDO�FRXUW�WR�LPSRVH�

GHDWK�SHQDOW\�VDQFWLRQV�IRU�YLRODWLRQV�RI�HYLGHQWLDU\�UXOLQJV�DW�WULDO���6HH�+DPPRQG�
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3DFNLQJ�&R�������8�6��DW���������GLVWLQJXLVKLQJ�EHWZHHQ�GHDWK�SHQDOW\�VDQFWLRQV�

PHDQW�PHUHO\�WR�SXQLVK�IRU�FRQWHPSW�DQG�WKH�H[HUFLVH�RI�³WKH�ODZPDNLQJ�SRZHU�WR�

FUHDWH� D� SUHVXPSWLRQ� RI� IDFW� DV� WR� WKH� EDG� IDLWK� DQG� XQWUXWK� RI� DQ� DQVZHU� WR� EH�

JRWWHQ�IURP�WKH�VXSSUHVVLRQ�RU�IDLOXUH�RI�WKH�SURRI�RUGHUHG´�����

,Q� +DPPRQG�� WKH� 6XSUHPH� &RXUW� H[SODLQHG� WKDW�� XQOLNH� WKH� LQKHUHQW�

DXWKRULW\�WR�HQIRUFH�LWV�RUGHUV��D�WULDO�FRXUW¶V�DXWKRULW\�WR�VWULNH�SOHDGLQJV�RU�GHFODUH�

GHIDXOW� IORZV� IURP�³WKH� ULJKW� WR�FUHDWH�D�SUHVXPSWLRQ� IORZLQJ�IURP� WKH� IDLOXUH� WR�

SURGXFH�´� ,G�� DW� �������� �:KHQ� VXFK� VDQFWLRQV� DUH� LPSRVHG� IRU� GLVFRYHU\� DEXVH��

³WKH�SUHVHUYDWLRQ�RI�GXH�SURFHVV�>LV@�VHFXUHG�E\�WKH�SUHVXPSWLRQ�WKDW�WKH�UHIXVDO�WR�

SURGXFH� HYLGHQFH� PDWHULDO� WR� WKH� DGPLQLVWUDWLRQ� RI� GXH� SURFHVV� ZDV� EXW� DQ�

DGPLVVLRQ�RI� WKH�ZDQW�RI�PHULW� LQ� WKH�DVVHUWHG�GHIHQVH�´� � ,G��DW������ � ,QGHHG�� WKH�

/HJLVODWXUH�KDV�PDGH�FOHDU�WKDW�GHDWK�SHQDOW\�VDQFWLRQV�DUH�QRW�SHUPLVVLEOH�RXWVLGH�

WKH�GLVFRYHU\�FRQWH[W���6HH 'HDO�Y��&ROHPDQ������*D�������������������³:KHQ�ZH�

FRQVLGHU� WKH�PHDQLQJ� RI� D� VWDWXWH�� ZH�PXVW� SUHVXPH� WKDW� WKH�*HQHUDO�$VVHPEO\�

PHDQW�ZKDW�LW�VDLG�DQG�VDLG�ZKDW�LW�PHDQW�´���LQWHUQDO�TXRWDWLRQV�RPLWWHG���$OOHQ�Y��

:ULJKW������*D����������������³*HRUJLD�ODZ�SURYLGHV�WKDW�WKH�H[SUHVV�PHQWLRQ�RI�

RQH�WKLQJ�LQ�DQ�$FW�RU�VWDWXWH�LPSOLHV�WKH�H[FOXVLRQ�RI�DOO�RWKHU�WKLQJV�´���LQWHUQDO�

TXRWDWLRQV� RPLWWHG��� � ,QVWHDG�� DV� GLVFXVVHG� VXSUD�� FXUDWLYH� LQVWUXFWLRQV�� DWWRUQH\�

UHEXNHV�� PLVWULDO� GHFODUDWLRQV�� DQG� FRQWHPSW� RUGHUV� SURYLGH� PRUH�WKDQ�VXIILFLHQW�

UHPHGLHV�WR�DPHOLRUDWH�WKH�HIIHFW�RI�H[SRVLQJ�MXURUV�WR�LQDGPLVVLEOH�RU�SUHMXGLFLDO�
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HYLGHQFH�RU�DUJXPHQW���$V�D�UHVXOW��WKLV�&RXUW�VKRXOG�UHYLHZ�DQG�UHYHUVH�WKH�2UGHU�

DQG�UHVWRUH�WKH�UROH�RI�WKH�MXU\�DV�IDFW�ILQGHU�LQ�WKLV�FDVH���

)LQDOO\�� LW�ZRXOG�EH�DQ�HQRUPRXV�ZDVWH�RI� MXGLFLDO� UHVRXUFHV� WR�SHUPLW� WKH�

WULDO�FRXUW�WR�SURFHHG�ZLWK�D�GDPDJHV�WULDO�EHIRUH�WKH�2UGHU�LV�UHYLHZHG���3ODLQWLIIV�

VD\� WKH\� VHHN� WR� DYRLG�³SLHFHPHDO� DSSHOODWH� UHYLHZ�´� � �5HTXHVW� IRU�7ULDO�6SHFLDO�

6HWWLQJ�DW������%XW�WKDW�LV�H[DFWO\�ZKDW�ZLOO�UHVXOW�IURP�GLVPLVVDO�RI�)RUG¶V�DSSHDO���

7KLV�FDVH�KDV�DOUHDG\�UHVXOWHG�LQ�RQH�PLVWULDO²�DQG�LW�LV�LQ�WKH�LQWHUHVW�RI�MXVWLFH�WR�

UH�WU\�WKLV�FDVH�RQO\�RQFH���7KH�2UGHU�GHFULHV�WKH�ZDVWH�RI�WLPH�DQG�UHVRXUFHV�WKDW�

UHVXOWHG� IURP� WKH� PLVWULDO�� EXW� *HRUJLD¶V� MXGLFLDO� UHVRXUFHV� GHVHUYH� WR� EH� VSHQW�

FRQGXFWLQJ�WULDOV�ZKLFK�DUH�IDLU��QRW�MXVW�IDVW����

&21&/86,21�

)RU� WKH� IRUHJRLQJ� UHDVRQV�� )RUG� UHVSHFWIXOO\� UHTXHVWV� WKDW� WKLV� &RXUW� GHQ\�

3ODLQWLIIV¶�(PHUJHQF\�0RWLRQ�WR�'LVPLVV�DQG�JLYH�WKLV�LPSRUWDQW�LVVXH�WKH�UHYLHZ�

LW�GHVHUYHV���

5HVSHFWIXOO\�VXEPLWWHG��WKLV��WK�GD\�RI�6HSWHPEHU��������

7KLV�VXEPLVVLRQ�GRHV�QRW�H[FHHG�WKH�ZRUG�FRXQW�OLPLW�LPSRVHG�E\�5XOH������
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7KLV�LV�WR�FHUWLI\�WKDW�,�KDYH�WKLV�GDWH�VHUYHG�D�FRS\�RI�WKH�IRUHJRLQJ�

'HIHQGDQW�)RUG�0RWRU�&RPSDQ\¶V�5HVSRQVH�WR�3ODLQWLIIV¶�(PHUJHQF\�0RWLRQ�WR�

'LVPLVV�XSRQ�DOO�SDUWLHV�E\�GHSRVLWLQJ�D�FRS\�LQ�WKH�8QLWHG�6WDWHV�PDLO��ZLWK�
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