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CORPORATE DISCLOSURE STATEMENT

Amici curiae certify that they have no outstanding shares or debt securitiesin
the hands of the public, and they do not have a parent company. No publicly held

corporation has a 10% or greater ownership in amici curiae.

/sl Adam G. Unikowsky
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All parties consent to the filing of this amicus brief.?

STATEMENT OF INTEREST

The Chamber of Commerce of the United States of America is the world’'s
largest businessfederation. It represents approximately 300,000 direct membersand
indirectly represents the interests of more than three million companies and
professional organizations of every size, in every industry sector, and from every
region of the country. One of the Chamber’s most important responsibilities is to
represent the interests of its membersin matters before the courts, Congress, and the
Executive Branch. To that end, the Chamber regularly files amicus curiae briefsin
cases that raise issues of vital concern to the nation’s business community. The
Chamber frequently filesamicus briefsin class-action cases, including in this Court.
See, eq., Ferrerasv. American Airlines, Inc., No. 18-3143; Mielo v. Seak ‘N Shake
Operations, Inc., No. 17-2678.

The New Jersey Civil Justice Institute (“NJCJI”) is a bipartisan, statewide
group comprised of small businesses, individuals, not-for-profit groups, and many
of the State's largest business associations and professional organizations. NJCJI

and its members believe that a fair civil justice system resolves disputes

! Pursuant to Federal Rule of Appellate Procedure 29(a)(4)(E), amici affirm that no
party or counsel for a party authored this brief in whole or in part and that no person
other than amici, their members, or their counsel has made any monetary contribu-
tions intended to fund the preparation or submission of this brief.
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expeditiously, without bias, and based solely upon application of the law to the facts
of each case. A fair civil justice system fosters public trust and motivates
professionals, sole proprietors, and businesses to provide safe and reliable products
and services, while ensuring that injured individuals are compensated fairly for their
losses.

Businesses, including amici’s members, are amost aways the defendants in
class action litigation. Businesses—and indirectly the customers, employees, and
communities that depend on them—have a strong interest in the proper application
of the rules governing class certification. Among those rules are the requirement
that a class be ascertainable—that is, that it be “defined with reference to objective
criteria,” and that there be a “reliable and administratively feasible mechanism for
determining whether putative class members fall within the class definition.” Byrd
v. Aaron’s Inc., 784 F.3d 154, 163 (3d Cir. 2015) (quotation marks omitted). The
Court should reiterate that the ascertainability requirement is well-grounded in the
text and policy of Rule 23, and that the District Court correctly applied that require-
ment to the facts of this case.

SUMMARY OF ARGUMENT
This Court’s precedents correctly hold that a class cannot be certified under

Federal Rule of Civil Procedure 23(b)(3) unless it is ascertainable. Under Rule
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23(b)(3), aclass cannot be certified unless class litigation is superior to individual -
ized litigation, and common issues predominate over individualized issues. These
requirements will necessarily not be met if it isimpossible to ascertain reliably who
iIsinaclass.

To show ascertainability, aplaintiff must demonstrate that either all, or almost
all class members can be ascertained from objective records, such as documents
from acompany’s database. The mere prospect of proffering self-serving affidavits
from putative class membersis not sufficient to show ascertainability. To be sure, a
defendant cannot defeat class certification merely by showing the theoretical possi-
bility that objective records do not establish a class's composition with absolute
precision. In some cases, objective records may be dlightly over-inclusive, and the
additional work necessary to ascertain the class with precision may not be enough
to defeat class certification. But where objective records are insufficient to deter-
mine class membership of any class member, the classis not ascertainable.

Here, the District Court correctly ruled that the class was not ascertainable.
Plaintiffs’ evidence—consisting largely of Driver Rosters and Gate L ogs—does not
alow the court to determine whether any driver worked full-time for Sleepy’s, as
required to establish class membership under Plaintiffs class definition.

Plaintiffs do not suggest that the class membership can be reliably inferred

from the Driver Rosters and Gate Logs. Instead, plaintiffs suggest that an adverse
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inference can be drawn from Sleepy’ s alleged failure to keep records on its employ-
ees hours. That argument lacks merit because it wrongly presumes the conclusion
that the drivers are, in fact, Sleepy’s employees. Further, Plaintiffs argument mis-
interprets Tyson Foods, Inc. v. Bouaphakeo, 136 S. Ct. 1036 (2016), would violate
the Rules Enabling Act, and would create grave separation-of -powers concerns.

ARGUMENT

I. RULE 23(B)(3 REQUIRES A CLASS THAT IS
ASCERTAINABLE BY REFERENCE TO OBJECTIVE
CRITERIA.

As this Court has repeatedly recognized, a class cannot be certified unless it
isascertainable. To meet the ascertainability requirement, aplaintiff must prove that
“(1) the classis defined with reference to objective criteria; and (2) thereisareliable
and administratively feasible mechanism for determining whether putative class
members fall within the class definition.” Byrd v. Aaron’s Inc., 784 F.3d 154, 163
(3d Cir. 2015) (internal quotation marks omitted).

Because Rule 23 does not explicitly utter the word “ascertainable,” some
members of this Court have authored separate opinions urging the Court to jettison
the ascertainability requirement. See Byrd, 784 F.3d at 172 (Rendell, J., concurring);
City Select Auto Sales Inc. v. BMW Bank of N. Am. Inc., 867 F.3d 434, 443-44 (3d
Cir. 2017) (Fuentes, J., concurring). Of course, the Court is bound by its precedents

holding that a class cannot be certified unlessit is ascertainable. But with respect to
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those separate views, this Court’ s precedents are correct. Ascertainability is not an
atextual addition to the express requirements of Rule 23(b)(3); it is a textually-
grounded application of those express requirements. Specifically, it is an inherent
prerequisite for Rule 23(b)(3)’'s superiority and predominance requirements to be
satisfied.

Rule 23(b)(3) states that a damages class cannot be certified unless the puta-
tive class representative proves, among other requirements, superiority and
predominance. In order to prove superiority, the plaintiff must establish “that a class
action is superior to other available methods for fairly and efficiently adjudicating
the controversy”—even after taking account of “the likely difficulties in managing
aclass action.” Fed. R. Civ. P. 23(b)(3). And in order to prove predominance, the
plaintiff must establish “that the questions of law or fact common to class members
predominate over any questions affecting only individual members.” Id.

Ascertainability is a corollary of those two requirements. Ascertainability is
not coextensive with Rule 23(b)(3)’ s requirements of predominance and superiority;
a class can be ascertainable without the class meeting the predominance and superi-
ority requirements. Byrd, 784 F.3d at 165, 168 (noting that ascertainability is
“independent from the other requirements of Rule 23,” and a court should not “in-
ject[] the explicit requirements of Rule 23 into the ascertainability standard without

actually analyzing those requirements under the correct portion of Rule 23"). But
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the converseis not true: a class-action plaintiff cannot satisfy the predominance and
superiority requirements unless the class is ascertainable.

It iseasy to seewhy. A class action will not be manageable—and hence will
not be “superior” to other methods of adjudication—if it is difficult to discern who
isin the classin the first place. And likewise, it will not be possible for a plaintiff
to prove that common questions “ predominate over any questions affecting only in-
dividuak members’ if each additional class member's participation will
automatically generate a non-obvious question affecting only the individual mem-
ber—i.e., whether that personisin the class. Only when the class representative can
meet the basic requirement of explaining how the class members may be identified,
can the court go on to the next step in the class-certification analysis—analyzing
whether, for that readily identifiable group of class members, class litigation is su-
perior and common questions predominate. See id. at 162 (“Ascertainability
functions as a necessary prerequisite (or implicit requirement) because it allows a
trial court effectively to evaluate the explicit requirements of Rule 23.”).

II. ASCERTAINABILITY REQUIRES THAT ALMOST ALL

CLASS MEMBERS BE IDENTIFIABLE FROM OBJECTIVE
RECORDS.

Once ascertainability is properly understood as a rule about superiority and

predominance, its practical contours naturally follow. Asthis Court has explained,
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ascertainability concerns the method for identifying class members—and specifi-
cally, whether class members may be identified “with reference to objective
criteria.” Byrd, 784 F.3d at 163 n.1 (quotation marks omitted). Whether there are
“objective criteria’ for determining class membership, in turn, depends on whether
membership can confidently be assessed on the basis of records not reasonably sub-
ject to dispute. That standard reflects the function of the ascertainability doctrine:
The presence or absence of the requisite records determines whether the class-action
mechanismisgenuinely “superior” and whether common questionswill infact “ pre-
dominate” over individualized inquiries into class membership. Fed. R. Civ. P.
23(b)(3).

What matters for determining the presence of “objective criteria”’ in this con-
text is thus not objectivity in some abstract philosophical sense, but rather whether
class membership can readily be determined from existing records. See 1 McLaugh-
lin on Class Actions 8 4:2, Westlaw (16th ed. database update Oct. 2019) (“ Courts
properly look below the surface of aclass definition to determine whether the actual
process of ascertaining class membership will necessitate delving into individual-
ized or subjective determinations.” (emphasis added)). This focus makes sense
because it speaks to whether identifying class members will require the “extensive
and individualized fact-finding or ‘mini-trials’” that preclude satisfaction of Rule

23(b)(3)’s express requirements. Marcus v. BMW of N. Am., LLC, 687 F.3d 583,
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593 (3d Cir. 2012); see 1 McLaughlin on Class Actions § 4:2 (explaining that “[i]t
must be administratively feasible for the court to determine whether a given person
fits within the class definition without effectively conducting a mini-trial of each
person’s claim,” and that ascertainability thus “overlaps with” the superiority in-
quiry).

This Court has made clear that the objective records need not perfectly delin-
eate the composition of the class. Put another way, a defendant in a class action
cannot defeat class certification merely by pointing to the theoretical possibility that
a list of individuals generated from objective records might exclude some class
members, or may include some individuals that are not in the class. But to obtain
class certification, the plaintiff has the burden to prove by satisfactory evidence that
the objective records get the court most of the way there. That is, the plaintiff must
show that the objective records produce a list that is largely coextensive with the
class, and that any additional inquiries to determine the class's precise composition
will be sufficiently straightforward that classlitigationis still superior to individual-
ized litigation and common questions still predominate over individual ones.

This Court’sdecision in City Select illustrates those principles. In City Select,
the class members were auto dealerships who allegedly received junk faxes. Class
counsel proposed deriving a list of class members from the defendant’s business

database, which included a list of customers and fax numbers. The district court
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denied class certification on the ground that there was no absolute guarantee that
every person in the database actually received ajunk fax. 867 F.3d at 442.

This Court reversed the district court’s ascertainability holding on narrow
grounds. The Court held that the mere possibility that the database was overinclu-
sive was not, in and of itself, sufficient grounds to deny class certification. Id. at
442 & n.4. At the sametime, it did not adopt the plaintiffs far-reaching view that
they could establish ascertainability merely by offering to submit affidavitsfrom the
customers listed in the database. Instead, the Court reached a position in between.
It found that if the plaintiff could show that the database was almost coextensive
with the class, then the plaintiff could use affidavits to resolve any theoretical delta
between the two without running afoul of the ascertainability requirement. The court
explained: “Evenif itistruethat the BMW fax was not sent to every customer who
had afax number in the database during the relevant time period, the class could still
be certified, so long as there is a method for determining which customers did re-
ceive such faxes, which could be by affidavit. While a high degree of over-
inclusiveness could prevent certification, any degree of over-inclusiveness will not
do so.” Id. (second emphasis added). It then observed that there was “significant
circumstantial evidence that the faxes were sent to every customer in the database at
that time.” Id. at 442 n.5. Rather than resolvein the first instance whether the class

was ascertainable, the court directed the District Court to “consider this evidence in
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assessing whether the relevant portion of the database coupled with attestations sat-
isfies our ascertainability standard.” 1d.

Thus, this Court’ s precedents hold that aclassis ascertainableif the class rep-
resentative can prove that objectively verifiable information either is sufficient, or
almost sufficient, to ascertain the boundaries of aclass—and if itisamost sufficient,
that some methodology (such as affidavits) is sufficient to determine those bounda-
ries with precision. If no objectively verifiable information exists—or if it does
exist, but if the plaintiff cannot prove that the differences between that information
and the class composition are sufficiently small—the class is not ascertainable, be-
cause predominance and superiority necessarily will not have been satisfied.

III. THE DISTRICT COURT CORRECTLY RULED THAT THE
CLASSISNOT ASCERTAINABLE.

Under this Court’ s precedents, the classin this case is not ascertainable.

A. PlaintiffsHave Not Shown How The Composition Of The Class
Can Be Ascertained From Objective Records.

Plaintiffs proposed a class of “single-route”’ drivers—i.e., drivers who deliv-
ered Sleepy’s mattresses full-time. ADD24. To determine the composition of the
class, they proposed using “Gate Logs’ obtained from Sleepy’s in discovery that
identify trucks that entered Sleepy’s facility, and “Driver Rosters’ identifying the

drivers corresponding to those trucks. ADD24-25.

10
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Asthe District Court explained, however, the composition of the class cannot
be reliably determined from those documents. One can assume that the documents
are accurate as to the particular information that appears on them—i.e., if the docu-
ment states that a driver entered the gate on a particular day, then the driver did
indeed enter the gate that day. But thisinformation is not enough to establish that
any—Iet alone every—driver is a class member. The class is defined to consist of
persons who drove for Sleepy’s full time, and there is no way to know from those
records whether any person, in fact, drove for Sleepy’s full time. The fact that a
driver spent six hours delivering mattresses on a particular day says nothing about
what that driver was doing the rest of that day or any other day. ADD25. Moreover,
the Driver Rosters offered by the plaintiffsas proof covered only a subset of the class
period—and there was no way for the court to know whether similar Driver Rosters
existed for theremainder of the classperiod. ADD25-26. Thus, as Sleepy’ sexplains
at greater length (Sleepy’ s Br. 34-38), the Driver Rosters and Gate Logs do not sat-
isfy the ascertainability requirement.

B. Sleepy’s Alleged Failure To Maintain Adequate Records Is
Irrelevant To The Class-Certification Analysis.

Plaintiffs primary argument is that Plaintiffs' own failure of proof should be
held against Sleepy’ s because of Sleepy’ s purported failure to maintain accurate rec-
ords. Relying on Tyson Foods, Inc. v. Bouaphakeo, 136 S. Ct. 1036 (2016),

Plaintiffs insist that Sleepy’s was legally required to maintain employee records.

11
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Because Sleepy’s allegedly failed to do so, Plaintiffs insist they are entitled to as-
sume that the drivers listed in the Driver Rosters and Gate L ogs are class members
unless Sleepy’ sproves otherwise. Plaintiffs’ argument misunderstands Tyson Foods
In several respects.

First, Plaintiffs argument incorrectly presumes the conclusion that al drivers
listed in the Driver Rosters and Gate L ogs are employees, thus triggering a require-
ment for Sleepy’ s to maintain records—the very issue that Plaintiffs are asking the
District Court to decide in the class action. Plaintiffs rely on provisions of New
Jersey law requiring employers “to keep accurate records showing the names of its
employees, days and hours worked and other information.” Pl. Br. 34. But these
definitions apply only to employees—and Plaintiffs have yet to prove that the drivers
listed in the Driver Rosters and Gate Logs are employees. Indeed, if a driver does
not work full-time for Sleepy’ s—if he independently contracts with multiple com-
panies to handle deliveries—then he likely is not an employee. The District Court
cannot simply assume that a driver is an employee when the whole reason that the
class is not ascertainable is that the objective records do not allow areliable deter-
mination of whether those drivers are, in fact, employees.

Tyson Foodsis different. There was no question in that case that the workers
were Tyson Foods employees, thus triggering the duty to keep records. 136 S. Ct.

at 1047 (noting the undisputed “ evidentiary gap created by the employer’ sfailureto

12
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keep adequate records’). The question at issue was whether the employees don-
ning-and-doffing time caused them to exceed 40 hours aweek of work—not whether
they were employeesin thefirst place. Assuch, the plaintiffs’ theory did not require
them to assume the conclusion that the defendants wereliablein order to obtain class
certification.

Second, Tyson Foods does not hold that an employer’ s alleged failure to keep
accurate employee records automatically permits an adverse inference as to what
those records would have contained. Plaintiffs contend that if Sleepy’sdid not keep
records for a particular driver, then the Court may automatically assume that the
driver is a full-time employee of Sleepy’s. But Tyson Foods did not endorse any-
thing resembling that methodology. In Tyson Foods, the plaintiffs expert
“conducted 744 videotaped observations and analyzed how long various donning
and doffing activities took.” 1d. at 1043. “He then averaged the time taken in the
observations to produce an estimate of 18 minutes a day for the cut and retrim de-
partments and 21.25 minutes for the kill department.” Id. The Court concluded that
in the absence of employee-specific records, “the experiences of asubset of employ-
ees can be probative as to the experiences of all of them.” Id. at 1048. Because “the
study here could have been sufficient to sustain ajury finding as to hours worked if
it wereintroduced in each employee' sindividual action,” the study could be used in

acollective action. Id.

13
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Thus, Tyson Foods holds that if several hundred employees take, on average,
18 minutes to get dressed and 21 minutes to get undressed, one might reasonably
infer that other employees will take 18 minutesto get dressed and 21 minutes to get
undressed. The Supreme Court did not draw an adverse inference that punished the
employer for failure to keep records; rather, it ssmply drew an inference that was
reasonablein the absence of more granular data. Here, however, the samelogic does
not justify assuming that adriver who entered Sleepy’ s gate on a particular day nec-
essarily worked for Sleepy’s full-time. Unlike workers getting dressed and
undressed, different drivers may have radicaly different business models—some
drivers might deliver mattresses for Sleepy’s every day, others might deliver goods
sporadically for different companies. Tyson Foods does not permit acourt to assume
that al those drivers have the same experience merely because Sleepy’s does not
track their activities. Moreover, the Gate Logs and Driver Rosters, standing alone,
do not allow the court to infer that any—Ilet alone every—driver identified therein
worked for Sleepy’ sfull-time. Rather, Plaintiffs ask the court to assume that fact to
be true because Sleepy’ s did not prove otherwise. Tyson Foods does not permit that
leap of logic.

Indeed, to adopt Plaintiffs’ view would violate the Rules Enabling Act. The
Rules Enabling Act bars courts from using the class-action device in a way that

would “abridge ... any substantive right” of any party. 28 U.S.C. § 2072(b). Thus,

14
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if a defendant would have a defense to liability in an individual action, the Rules
Enabling Act bars a court from certifying a class that would have the effect of strip-
ping the defendant of that defense. In Tyson Foods, the Court held that the Rules
Enabling Act required the court to credit the expert’s study because it would have
been admissible in individualized litigation: “In a case where representative evi-
dence is relevant in proving a plaintiff's individual claim, that evidence cannot be
deemed improper merely because the claim is brought on behalf of a class. To so
hold would ignore the Rules Enabling Act’ s pellucid instruction that use of the class
device cannot ‘abridge ... any substantive right.”” 136 S. Ct. at 1046 (quoting 28
U.S.C. § 2072(b)). But here, thereisno way the Driver Rosters and Gate L ogs could
be used in an individual driver’s case to prove that the driver worked full-time for
Sleepy’s. They simply recite the fact that particular drivers entered Sleepy’ sgate on
particular days. They are not “representative evidence,” in the sense of being com-
plete information as to a subset of employees that could be used make inferences
regarding other employees, rather, they contain incomplete information asto all em-
ployees. Such evidence could not establish Sleepy’ sliability to any particular driver,
and the Rules Enabling Act therefore does not allow such evidence to establish
Sleepy’ sliability in aclass action.

In addition, Plaintiffs’ argument would create serious separation-of-powers

and federalism concerns. In effect, Plaintiffs ask the Court to create a judge-made

15
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private cause of action for failure to accurately log itsworkers hours. According to
Plaintiffs, if a company does not log the hours of al of its drivers, those drivers
should be able to sue the company; obtain the benefit of a presumption that the logs,
iIf they existed, would have shown the drivers to be full-time employees; and obtain,
as a remedy, minimum wage, time-and-a-half overtime, and all other benefits to
which employees are legally entitled. But nothing in federal or New Jersey law
creates a substantive requirement to log the hours of al drivers (regardliess of
whether they are independent contractors or employees). Nor does anything in fed-
eral or New Jersey law create Plaintiffs’ proposed remedy for failure to meet that
nonexistent requirement.

To the contrary, the Federal Rules of Civil Procedure provide that a court may
draw an adverse inference from a company’s failure to maintain adequate records
only in very narrow circumstances involving bad faith, which Plaintiffs rightly do
not contend are present here. Fed. R. Civ. P. 37. Although Congressis permitted to
enact statutes deviating from Rule 37 (to the extent they comply with Due Process),
it has not done so here. A court cannot establish a new, judge-made adverse infer-
ence rules without a basisin the Federal Rules or any statute.

C. Plaintiffs Remaining ArgumentsLack Merit.

Plaintiffs make three other arguments that reflect a misunderstanding of class

action law.

16
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First, Plaintiffs claim that the District Court’ sanalysis“improperly focuseson
the merits,” because it “ collapses onto the issue of whether [Sleepy’s] exercised ac-
tual control over the drivers' conduct.” Pl. Br. 36. But Plaintiffs overlook a core
tenet of class-action practice. “Rule 23 does not set forth a mere pleading standard.
A party seeking class certification must affirmatively demonstrate his compliance
with the Rule—that is, he must be prepared to prove that there are in fact sufficiently
numerous parties, common questions of law or fact, etc.” Wal-Mart Stores, Inc. v.
Dukes, 564 U.S. 338, 350 (2011). Thisprinciple applies even when thereis overlap
between the class-certification analysis and the merits analysis: “Frequently that
‘rigorous analysis' will entail some overlap with the merits of the plaintiff's under-
lying claim. That cannot be helped.” Id. at 351. Here, Plaintiffs chose to define the
class to consist of “single-route” operators, i.e., drivers who worked full-time for
Sleepy’s. ADD21-22. The question of whether class members can readily be iden-
tified from the class definition is a classic class-certification inquiry, even if it will
be relevant to the ultimate question of liability.

Indeed, to hold otherwise would alow Plaintiffs to bypass the requirements
of Rule 23 merely by manipulating the class definition. Suppose Plaintiffs were to
define the class to include al drivers identified in Sleepy’s Gate Logs and Driver
Rosters. Such a class would unquestionably satisfy the ascertainability require-

ment—determining the class members would be a simple matter of mechanically

17
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creating a list of drivers. But equally unquestionably, such a class would fail the
commonality and predominance requirements because the class would be a mix of
drivers who worked full-time and workers who did not work full-time, and deter-
mining who is who would require individualized inquiries. Artificially defining the
class as “full-time drivers’ does not solve this problem. It ssimply transforms the
individualized inquiries from “which members get relief?’ to “what drivers are in
theclass?’ Asthisexample shows, animpossible-to-ascertain classisjust asincom-
patible with class litigation as an overbroad class.

Second, Plaintiffs allege that the District Court’ s decision isincorrect because
Seepy sdid not prove that the Gate L ogs and Driver Rosters wereincomplete. They
claim that “the record is bereft of any suggestion from Sleepy’s that there has ever
been a period of time when drivers were not required to signin at the gate.” Pl. Br.
37. They further complain that it is not their fault that they lacked Gate Logs and
Driver Rosters for most of the class period because those documents “were not pro-
duced at the class certification stage.” |d. But it is Plaintiffs who bear the burden of
proof. Wal-Mart, 564 U.S. at 351. Plaintiffs cannot obtain class certification merely
by pointing to an absence of information in the record.

Third, Plaintiffsfurther claim that becausethereisaclosed set of 193 potential
class members, Sleepy’s would have a fair opportunity to investigate the claims of

each classmember. Pl. Br. 38-39. But Rule 23(b)(3) isnot satisfied merely because

18
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class litigation is theoretically feasible. Rather, Rule 23(b)(3) is satisfied only if
class litigation is the best way of resolving the dispute—a class action must be su-
perior to individualized litigation. And Rule 23(b)(3) requires that classwide issues
predominate—not merely that some classwide issues exist and that the court could
theoretically adjudicate individualized questions after class certification. Here, be-
cause there is no way to determine Sleepy’s liability to any driver without
conducting an individualized analysis of whether that driver worked full-time, the
Federal Rules require each driver to file their own lawsuit, rather than proceeding as
aclass.

CONCLUSION

This Court should affirm the denial of class certification.

Dated: February 28, 2020 Respectfully Submitted,
/s Adam G. Unikowsky
Steven P. Lehotsky Adam G. Unikowsky
Jonathan Urick JENNER & BLOCK LLP
U.S. CHAMBER LITIGATION CENTER 1099 New York Ave. NW Suite 900
1615 H St., NW Washington, DC 20001
Washington, DC 20062 (202) 639-6000
aunikowsky @jenner.com
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