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for the Northern District of Oklahoma 

BRIEF OF'THE CHARIBER OF CO1MIMERCE 

OF THE UNITED STATES, ET AL. 
AS AMICI CURIAE IN SUPPORT OF APPELLEEi 

INTEREST OF AMICI CURIAE 

The parties set out below file this briefas.amici curiae 
in support of the Motion of 1Mid-Am~ica. Pipeline Com- 
pany to Affirm the judgment of the District Court.' 

1This brief is filed with consent of all parties. Pursuant to 
Rule 36, letters of consent from the parties have been filed with 
the Clerk. 



of Commerce of the United States2 
Interstate Natural Gas Association of America a 

Central Illinois Public Service Company 
Southern Company Services, Inc. 
Alabama Power Company 
Georgia Power Company 
Gulf Power Company 
Mississippi Power Company 
Savannah Electric and Power Company 
Southern Electric Generating Company 

Amici are, or represent, entities that are required to 
pay "annual charges" or "fees" to administrative agen- 
cies of the executive branch for the general fiscal support 
of these-agencies. Amici are concerned about the emerg- 
ing trend on the part of Congress to authorize agencies 
to assess charges to pay for general agency operations, 
which charl~es have no relationship to costs incurred with 
respect to or benefits conferred upon specific parties re- 
quired to pay the charges.4 Because they conduct busi- 

2 The Chamber of Commerce is the largest federation of business 
and professional organizations in the United States. Its member- 

ship encompasses over 180,000 companies, partnerships and pro- 
prietorships, as well as several thousand trade and professional 
associations, and state and local chambers of commerce. The Cham- 
ber of Commerce regularly advocates its member-employers' views 
in court on issues of national concern to the business community. 

SINGAA is a nonprofit national association whose members in- 
clude virtually all of the major interstate natural gas transmission 

companies operating in the United States and three Canadian inter- 
provincial pipelines which are categorized as Group I pipelines by 
the National Energy Board of Canada. Its U.S. members account 

for over 90~ of all natural gas transported and sold for resale in 
interstate commerce and are subject to the jurisdiction of the Fed- 
eral Energy Ilegulatory Commission under the Natural Gas Act, 15 
U.S.C. ~~ 717 et seq.; the Natural Gas Policy Act of 1978, 15 U.S.C. 
~g 3301 et seq.; and the Department of Energy Organization Act, 
42 U.S.C. ~~ 7101, et seq. 

4 Certain of the amici are petitioners in Interstate Natural Gas 
Association, et al. v. Federal E7Lergld Regulato·r~d Comm'n, Nos. 87- 



sub;ject to the jurisdiction of many federal agencies, 
amici are, or easily could become, subject to more of these 
executive branch agency taxes if Congress continues to 
shift responsibility for making tax decisions to the polit- 
idally insulated offces of "self-financing" administrative 
agencies. 

Amici support the judgment of the District :Court 
striking down Section 7005 6 in this case and wish to con- 
tribute to the resolution of the constitutional issues raised 

by this case. 

STATEMENT OF THE CASE 

Amici adopt Appellee's Statement bf the Case, whic~ 
fairly sets forth the facts and the relevant statutory 
background. 

SUMMARY OF ARGUMENT 

This case presents the question whether Congress may 
cede to an agency the fundamental decisions necessary 
to the exercise of the taxing power when Article I of the 
Constitution grants to Congress "the Power To lay and 
collect Taxes;," (Art. I, ~8, C1. i), and requires that 
"Bills for raising Revenue ... originate in the House of 
Representatives", (Art. I, 87, C1. 1). Amici maintain 
that the commitment. of the taxing power to the legisla- 
tive branch in Article I, Sections 7 and 8, reflects a con- 
scious and fundamental allocation of responsibility by the 

1570 et al. (D.C. Cir., filed October 9, 1987), and the Chamber of 
Commerce is participatingas an cwniczcs curiae in Mid-America 

Pipeli72e Go. v. Federal ~F·herg·y ILegulator21 Commission, No. 87-C- 
571E (N.D. Okla., filed July 20, 1987), challenging the c~stitution- 
ality of Section 3401 of the Omnibus Budget Reconciliation Act of 

1986 (discussed infra pp. 18-22) which authorizes the Federal 
Energy Regulatory Commission to impose "annual charges" suffi- 
cient to cover its entire budget. Proceedings in those cases have 

been held in abeyance pending the outcome of this case. 

6 Consolidated Omnibus Budget Reconciliation Ad of 1985, ~ 7005, 
P.L. 99-272, 100 Stat. 82. 



based on their belief that the taxing power 
could only be constrained effectively by assigning it to 
the portion of the Federal Government~-the House of 
Represenl;atives-that was most immediately answerable 
to the electorate. Where the text of the Constitution it- 

self commits a power to the legislative branch, and fur- 
ther describes, with specificity, the mechanics of its 
proper exercise, the legislature's departure from the con- 
stitutional plan must be corrected by this Court. 

Congress' attempt to insulate itself from political ac- 
countability for taxing decisions and agency actions-- 
through Section 7005 of the Consolidated Omnibus Budget 
Reconciliation Act of 1985 (COBRA) and similar enact- 
ments discussed below--distorts the constitutional plan 
in three important ways. 

First, under the Origination Clause, it is the members 
of the House of·Representatives, in the first instance, 
and then the Senate to whom concerned citizens and or- 

ganizations look to establish tax policy, particularly the 
basic distributive formulae that determines who should 

pay how much. Under Section 7005, however, the House 
and the Senate no longer participate in these basic dis- 
tributive decisions. The legislative process that the 
Framers intended would discipline taxing decisions is 
replaced by an administrative process conducted by agency 
officials. Indeed, the only similarity between the two 
processes is that because decisions involving taxation are 
inherently so discretionary, the partii3ular taxing deci- 
sions of the agencies are as unreviewable in the courts 
as those made by the legislature itself. 

Second, the Framers contemplated that ·t;he~electorate 
would be able to cast their votes on the basis of votes 

cast by their elected representatives. Yet under agency 
self-financing mechanisms like that established by Sec- 
tion 7005, legislators never need to cast votes approving 
or disapproving the actions of administrative agencies or 



way the agencies finance those activities. The elec- 
torate is thus deprived of the opportunity to use the 
electoral process as a referendum 031 votes cast by their 
legislators. 

Third, the approach embodied in Section 7005 dilutes 
substantially the budgetary oversight process. Ti·adition- 
ally, administrative agencies have been required to come 
before congressional committees annually to justify their 
proposed budgets for the following year. This process 
has been the means ofthorou~hly scrutilll;ing agency ac- 
tivities, priorities, and effciencies of operation. Under 
Section 7005, there will be little, if any, such scrutiny. 
When agency requests for increased funding are accom- 
panied by the assertion that their requests will "not cost 
the taxpayers a penny," there is little reason for close 
congressional oversight. 

In short, under our constitutional system, federal leg- 
islators, not administrators, are responsible for deciding 
who should pay how much to finance the costs of govern- 
ment. These are "'quintessential legislative"' choices 
that "must be made by the elected representatives of the 
people, not by nonelected officials in the Executive 
Branch." (citation omitted)" 

ARGUMENT 

Congress and this Court have long shown their funda- 
mental concern for the uniquely legislative character of 
the power to tax. Central to this concern has been the 
re~gnition that "[t]axation and representation are 
strongly associated in the minds of the people; and they 
will not agree that any but their immediate representa- 
tives shall meddle with their purses." 5 J. Elliot, De- 
ba;tes O~n the Ado~icm of the Federak. Constitution in, the 
Convention Held at Philadel·p~ia in 1~87·416 (3d· ed. 
1891) (statement of Mr. Gerry). 

eAmerican Texti2e Manufacturers Institute, Inc. v. Donovan, 452 
U.S. 490, 547 (1981) (Rehnquist, J., dissenting). 



Motion it~.Affirm and the brief filed on the merits 
by Appellee Mid-America discuss in detail the historical 
origins of the constitutional assignment of taxing power 
to the legislative branch, the significance of the Origina- 
tion Clause in effectuating that assignment, as well as 
the difference between the broad delegations of authority 
to administer and implement programs previously ap 
proved by this Court and the delegation of authority to 
choose a taxing formula under Section 7005. The statute 
at issue here? is differentt from those considered in the 
past, not only because of the nature o~f the choice as- 
signed--how and from whom taxes shall be collected 
but also because it involves the taxing power and thus 
must be scrutinized in light of the Constitution's specific 
directions for the use of that authority. Amici, therefore, 
focus below on how Congress has exercised its taxing 
power, and the way that Congress is trying to avoid the 
responsibilities associated with the use of that power. 

I. DELEGATIONS OF TAXING AUTHORITY LIRE; 
THAT CONTAINED IN SECTION 7005 VIOLA1PE· 
SEPARATION OP POWERS PRINCIPLES BY RE- 
&UIRING EXECUTIVE DEP~ARTMENTS ~IY)· MAKE· 
CHOICES ASSIGNED BY THE~ CONSTITU'TION TO 
THE LEGISLATURE 

A. Congress Has the Responsihility to Levy Taxes 

Article I of the Constitution places the taxing power on 
a different footing than most other legislative powers. 
Not only is the power "To lay and collect Taxes" con- 
ferred exclusively on Congress (Art. I, D 8, C1. i), but 
the mechanics of its proper exercise are purposefully set 
forth in unusual detail: "All Bills for raising Revenue 
shall originate in the House of Representatives.. ." 
(Art. I, sS 7, C1. i). The inclusion of the Origination 
Clause in Article I was not mere fortuity--its purpose 
was precisely to keep taxation subject directly and im- 
mediately to democratic processes. 

The requirement of the Constitution that taxes be 
levied by Congress reflects the fact that taxing decisions, 



Mature,-invo-lve complicated political judgments not 
amenable tothe articulation of meaningful standards 
and line drawing. At the· root of these judgments are an 
array of difficult policy choices. The amount of tax and 
the persons or entities required to pay the tax must be 
identified. The degree to which a tax structure should be 
progressive and have redistributional aims or be fash- 
ioned to encourage or discourage certain economic behav- 
ior must be determined. 

Indeed, it is in part because taxing determinations 
involve essentially political choices that the judicial 
branch has afforded Congress and the States great~ lati- 
tude in matters of taxation and has generally refused to 
review t~l~e wisdom, prudence, or ultimate "fairness" of 
tax legislation. As the Court explained in McCray v; 
U7tited States, 195 U.S. 27, 59 (1904) : 

Since... the taxing power conferred by the Con- 
stitution knows no limits except those expressly 
stated in that instrument, it must follow, if a tax 
be within the lawful power the exerti~n of that 
power may not be judicially restrained because of 
the results to arise from its exercise. 

Judicial reluctance to interfere with congressional tax 
policy is not, however, an indication that the power is 
insignificant. On the contrary, this Court long ago rec- 
ognized that "the poiwer to tax involves the power to 
destroy." 1McCz~loch. v. n~arry~artd, 17 U.S. (4 Wheatr) 
316, 431 (1819). What this~judicial deference does re- 
veal, however, is an appreciation for the inherently dis- 
cretionary nature of taxing decisions and an understand- 
ing that the principal constitutional safeguard against 
abuse of the power to tax lies in close adherence to the 
separation of powers prescribed by the Constitution: 
"The only security against t~e~abuse of this power, is 
found in the structure of the government itself." ~c~ at 
428, Here that structure was embodied in the provisions 
of the Origination Clause. Whatever the fate of the non- 



in other contexts,its application in 
this case must acknowledge the plain language- and plain 
intent of the Constitution 

To be sure, the Secretary of the Treasury has long been 
charged by Congpess with the responsibility of enforcing 
and interpreting the tax laws. In the course of those en- 
forcement responsibilities, the Secretary may have occa- 
sion either to interpret, or to adopt miles`implementing, 
the Internal Revenue ·Code (I.R.C.). 26 U.S.C. 0 7805 
(a) (1988) ("all needful rules and regulations; for the 
enforcement of this title"). The Secretary has been given 
by Congress considerable'llatitude in overseeing and dec 
ve-loping tax colleCtion policy and proced;re, S~e I.R.C. 
P 6301 e~ seq. (1988). 

The scope, however, of,the Secretary of the T~easury's 
application of the Code has been restricted to matters of 
administration and enforcement7 Accordingly, this Court 
has taken care to emphasize that the Secretary's power 
to promulgate regulations "for the enforcement of this 
title" is not the power to legislate or to make the funda- 
mental choices associated with tax legislation. As the 
Court explained in 2ManhaWc~ General Equilmzent Co: v. 
Commissioner of Intemzal RevenzLe, 297 U.S. 129, 134 
(1936), the power "to prescribe rules and regulations... 
is not the power to make law, for no such power can be 
delegated by Congress, but the power to adopt regula- 
tions to carry into effect the will of Congress as expressed 
by the statute." The Internal Revenue Service's own 
Statement of Principles echoes the point: 

The function of the Internal Revenue Service is to 

administer the Internal Revenue Code. Tax policy 
for raising revenue is determined by Congress. ~1Vith 

7 The Government relies upon a section of the Windfall Profits 
Tax Act,. 26 U.S.C. ~4997, as evidencing a broad delegation of 

taxing power. Brief for the Appellant, p.~ 10, n.5. However, that 
Act granted the Secretary'no authority to specify the types of 

crude oil that would be subject to the tax or the tax rates. 



in mind, it is the duty of the Service to carry 
out that policy by correctly applying the laws 
enacted by Congress; to determine the reasonable 
meaning of various Code Irrovisio?zs in light of the 
Colz~ressiolztc~ purl~ose in enacting them; and to per- 
form this work in a fair and impartial manner.... 

R~v. Proc. 64-22, 1964-1 C.B. 689 (emphasis added). 

The Service's authority to "interpret" the Code in ap 
plying it is a classic example of delegation to an agency 
"to fill in the details" and apply a congressio~nally made 
policy choice to myriad factualcontexts. By contrast, 
and as the Court's statement inManhattan General 

Equilmzent suggests, what Congress'has never delegated 
to the Secretary of the Treasury is.the b;asic authority 
to determine who is to be taxed and to set tax rates. 

~e basic choices must be made by Congress. 

Section 7005, by contrast, does not present the Secre- - 
tary of Transportation with a complete congressional de- 
termination that need only be interpreted and applied to 
specific facts. Section 7005 presents the Secretary with 
the task of deciding how a specified revenue objective is 
to be collected and fi~m whom, the essential distributive 
decisions at the heart of the taxation power. 

The Government likens the taxing delegation at issue 
under Section 7005 with the delegation to the President 
to set import duties at issue in J: ~V. Ham~oto~r~ Jr., & 
Co. v. United States, 276 TJ.S. 394 (1928) and Federa2 
Energzj Administration v. Algonquin SNG, ITnc., 426 U.S. 
548 (1976). Those cases are distinguishable. Both iri- 
volved regulation of foreign commerce as to which the 
Congress has distinct powers to impose duties under 
Article I, fi 8, C1. 3." Both involved classically permissible 
delegations. In J. IV. Hamptolz, Congress established base 
~ariff rates but gave the President the power to adjust 

sBoard of Trustees of Universitll of Illinois v. United Stcltes, 
289 U.S. 48, 58 (933). 



them to equalize the costsof domestic and foreign goods 
as conditions changed over time. Algonrq~ir, SNG in- 
volved import fees on products found to threaten to im- 
pair national security and "articulation of standards to 
guide the President in making the decision whether to 
actn" 426 U.S. at 559, n.10. AlgonqzLi~z SNG, moreover 
did not involve a tax or revenue measure subject to the 
Origination Clause since the principal purpose of the 
statute was to protect national security.g The delega- 
tions made here--how should taxes be assessed and on 

whom--are much broader, and involve choices that Con- 
gress should have made. 

B. The Traditional Limits on the ~gecutive Branch's 

Delegated Authority to Set and Impose Fees 

Since at least 1952, Congress has provided general 
authorization to agencies to impose "fees" to recover 
costsincurred by the agency in providingservices re- 
quested by andprovided to given firms. In particular, 
the Independent Offices Appropriations Act, 31 U.S.C. 
P 9701 (I·OAA)--the general federal "user fee" s~atute-- 
authorizes administrative agencies to recoup the costs of 
providing special benefits to specific beneficiaries that re- 
quest agency services. The notion of "fees" rests on the 
common-sense distinction between agency charges for 
services rendered by an agency for a firm or person, and 
agency action that may be characterized as benefiting 
primarily the public at large (which is properly the sub- 
ject of taxation). A fee is a quid Irro quo for services 
rendered. 

In 1970, however, at Congress' specific urging,l0 the 
Federal Communications Commission (FCC) deviseda 

BSee MiU~Td v. Roberts, 202 U.S. 429 (1906); United States v. 

Norton, 91'U.S. 668 (1875) (dictum); United States v. Stangland, 
242 F.2d 843, 848 !7th Cir. 1957). 

lo See National Cable Television Ass'n v. United States, 415 U.S. 
336, 339 (1974), quoting H.R. Conf. Rep. No. 91-649, p. C. 



schedule of IOAA fees aimed at recovering the agency's 
entire regulatory budget. Relying on the provisions of 
the I·OAA directing agencies to become "self-sustaining 
to the fullCest] extent possible," National Cable Televic 
sion Ass'n v. United States, 415 U.S. 336, 337 (1974), the 
FCC acted to implement the oongressional plan. At 
about the same time, the Federal Power Commission 
(FPC) devised a similar "fee" schedule that would allow 

it to recover from its jurisdictional utilities all of its 
costs of administering various federal energy programs. 

Citing the constitutional concerns that would arise if 
Congress had, in fact, sought to avoid its constitutional 
responsibility for levying taxes by allo~ing agencies to 
do so, this Court invalidated both the FCC's and the 
FPC's proposed fee schedules. National Cable Televisio~n; 
Federal Power Cbmnz'~n v. New England Power Co., 415 
U,S. 345 (1974). Despite the expansive language of the 
IOAA,11 this Court found that the proper scope of agency 
activities was limited to the determination and exaction 

of "fees"-assessments "incident to a voluntary act" 
which specifically relate to a benefit L'not shared by other 
members of society." National Cable Television, 415 U.S. 
at 340-41. The Court reasoned that general cl;arges, not 
specifically correlated to the cost of providing an iden- 
tifiable benefit, are "taxes." Because Congress "is the 

11The Independent Of~ices Appropriations Act, 1952, Subtitle 5, 
65 Stat. 290, 31 U.S.C. ~ 483a, provided in relevant part: 

It is the sense of the Congress that any work, serwice ... 
benefit,... license,... or similar thing of value or utlhty 
performed, furnished, provided, Cor] granted.., by any Federal 
agency...shaU be self-sustaining to the full e~cten.t possible, 
and the head of each Federal agency is authorized by regula- 
tion ... toprescribe therefor ... such fee, charge, or price, if 
any, as he shall determine ...to be fair and equitable taking 
into consideration direct and indirect cost to the Government, 

value to the recipient, public polic~ or interest served, and 
other pertinent facts .... 

(emphasis added), later amended by 31 U.S.C. ~9701. 



sole organ" with the power to impose taxes, the Court 
concluded that 21 narrowing construction of the IOAA 
was necessary to avoid the constitutional problems raised 
by bestowing the power to tax on federal agencies. To 
do otherwise would "carrCyy an agency far from its 
customary orbit and puts it in search of revenue in the 
manner of an Appropriations Committee of the Kouse." 
~Td. at 341. 

In the decade and a half since National Cable Tele- 

vision and New England Power were decided, the histor· 
ical distinction between fees-which agencies may impose 
under various statutes--and levying ta~ges--which they 
may n~tchas guided the lower federal courts not only 
in evaluating fee schedules issued pursuant to the 
IOAA~L2 but also in construing other federal statutes in 
which Congress has conferred upon agencies the au- 
thority to recoup expenses for specific services requested 
and rendered.l3 Implicit in these cases ir,the recognition 

12 See, e.g., Phillips Petroleum Co. v. Federal Energy Regulatory 
Comm'lt, 786 F.2d 370 (10th Cir.), cert. denied 479 U.S. 823 (1986) ; 
Central d% Southern. Motor Freight Tari~e Ass'n v. United States, 
777 F.2d 722 (D.C. Cir. 1985); Mississippi Power ~2 Light Co. v. 
Nuclear Regulatory Conzm'lz, 601 F.2d 223 (5th Cir. 1979), cert. 
denied, 444 U.S. 1102 (1980); National Ass'n of Broadcasters v. 
Federal Communications Comm'n, 554 F.2d 1118 (D.C. Gir. 1976); 
Capital Cities Communications, Inc. v. FCC, 554 F.2d 1135 (D.C. 
Cir. 1976); New England Power Co. v. Nuclear Regulatory Comm'n, 
683 F.2d 12 (Ist ~ir. 1982); Electronic Industries Ass'n v. FCC, 

554 F.2d 1109 (D.C. Cir. 1976); National Cable Television Ass'n 
v. FCC, 554 F.2d 1094 (D.C. Clr. 1976). 

'3 See Sohio Transportation Co. v. United States, 766 F.2d 499, 
502-504 (Fed. Cir. 1985) (app]ying National Cable Television to a 

revenue-raising delegation in the Mineral Leasing Act); Nevada 
Power Co. v. ~Vatt, 711 F.2d 913, 929-33 (10th Cir. 1983) (applying 
Ncction~ Cable Television. to a revenue-raising delegation in the 
Federal Land Policy and Management Act); Alumet v. Andrus, 607 
F.2d 911, 916 (10th Cir. 1979) (same); City of ~Vanceburg v. Fed- 
eral Energy Regulatory Comm'n, 571 F.2d 630, 644 n.48 (D.C. Cir. 
1977) (applying National Cable Television to a revenue-raising: dele- 



that federal agencies are well-suited to assess the costs. 
and value of specific services that they perform and to 
set fees for those services. However, "expert" admin- 
istrative bodies are less able than elected ·representative~ 
to add~ess the political decisions inherent in assessing 
taxes because administrative bodies are not directly ac- 
countable to the electorate. In the context of taxing de- 
cisions, a "fair and equitable" standard, or a "reasonable 
relationship" standard, does little or nothing to constrain 
the range of policy choices that necessarily go into allo- 
cating the taxing burden. 

II. CONGRESS HAS ATTEM~PED·~O AVOI;D ITS CON- 
STI~UTIONAL RESPO~NSIBI~ITY FOR MARING 

TAX DECISIONS IN SECTION 7005 AND OTHER 

RECENT LEGISLATION 

Congress in the COBRA and the Omnibus Budget Rec- 
~nciliation Act of 1986 (OBRA), departed from the aon- 
stitutional limitations governing the Executive's capacity 
to raise revenue. In these acts, Congress directed various 
federal agencies to finance their own regulatory activi- 
ties by devising "fair and equitable" annual charges or 
"fees." The three most prominent provisions-COBRA 
Section 7005 ("Pipeline safety user fees"), COBRA Sec- 
tion 7601 ("NRC annual charges"), and OBRA Section 
3401 ("FERC fees and annual c-harges")--aptly illu- 
strate this legislative device and the degree to which 
Congress is finding it increasingly expedient to leave 
basic taxing decisions to administrative agencies. 

A. Congress' Delegation to the Department of Trans- 
portation in COBRA Section 7005 

Section 7005 of COBRA--at issue in this case-- 

authorizes the Department of Transportation (IEOT) to 
establish a "schedule of fees" by calculating and impos- 

gation in the Federal water Power Act), cert. &enied, 439 U.S. 818 
(1978); Alaskan Arctic Gas Pipeline Co. u. United States, 9 C1. Ct. 

123, 738-39 (1986) (same), a~d, 831 F.2d 1043 (Fed. Gir. 1987~. 



ing annual -assessments on pipelines sufficient to recoup 
all of the costs associated with DOT's pipeline r~gu- 

latory programs. The operation of these programs 
would effe~tivdy become self-financing, with the agency 
administering the program also arranging for its 
financing. Congress has left it to the Secretary to 
devise -a schedule of assessments "based on the usage, in 
reasonable relationship to volume-miles, miles, revenues, 
or an appropriate combination thereof of natural gas 
and hazardous liquid pipelines." Section 7005(a)(l). 
The departure from conventional practice is quite clear. 

First, unlike fees as generally understood, Section 7005 
assessments are levied again~st entities'that receive no 
identifiable benefits from the agency. DOT's role vis-a- 
vis pipelines is a ~olicing one-vix., to ensure that DOT 
safety standards are adheredto through a system of 
testing and inspections. The purpose of its pipeline 
safety programs is to offer protective services to the 
public. The regula~ions limit the activities of the pipe- 
lines; the costs taxed against the pipeline industry in- 
clude the cost of rmlemak·ing to limit p·ipeline activities 
or enforce the law against them. In short, whatever the 
merit of the underlying safety programs being financed, 
the purpose of these exactions is plainly to benefit the 
public generally, not the payers of the "fees," who are 
arguably its victims-or at least its objects. DOT's pipe- 
line safety program does not confer a special benefit on 
pipelines "not shared by other members of society." 
Naticmal CoLble Television, 415 U.S. at 341.14 

Second, there is no r-equirement in Section 7005 that 
charges reflect either the "valz~e to the recipient" or 
!'costs to the government" of services provided. IOAA, 

14 Congress, of course, has the power to tax. The point is that if 
Congress does elect to tax an industry for the costs of regulating it, 

it cannot then pass on to the agency the equally discretionary--and 
furidainentally legislativ~-decisi~,n as to how fairly to allocate that 

taxing burden among those to be taxed. 



U.S.C. Q 483a. Rather, Section 7005 ~sessm-en·ts are 
designed to recover c~l costs associated with these re~gu- 
latory programs, including salaries, overhead, adminis- 
trative costs, collection costs, and an array of other costs 
unrelated to the provision of ~any benefit to pipelines. 
Under these circumstances, these assessments are clearly 
for the general support of govemment and rrot fees in- 
cident to a voluntary request for agency service. 

Third, and most importantly, in Section 7005, ~n- 
gress confers upon the agency the discretion to determine 
tax liability, i.e., to select "some reasonably equitable 
formula for spelling out each pipeline's portion of those 
total costs..." H.R. Rep. No. 300, 99th ·~ng., Ist 
Sees. 497 (1985). Although the statute refers to a 
"usage" standard, usage is simply one general basis for 
levying any tax. Tire Secretary is authorized to make 
the essential choice of selecting the operative criteria for 
levying the tax based upon "volume-miles, miles, rev- 
enues, or an appropriate combination thereof." ·Congress 
itself disavowed its obligation to determine the basis for 
the tax, leaving the choice of a "reasonably equitable" 
formula to the Secretary. 

B. Congress' Delegation to the NRC in COBRA Sec- 
tion 7601 

Section 7601 of COBRA directs the Nuclear Regula- 
tory Commission (NRC), within 90 days after enact- 
ment, to develop a system to assess and collect annual 
fees from the NRC's licensees which would "fund all or 

part of the activities conducted by the %olranission," and 
to provide Congress with a report. Under Section 7601 
(b)(l), the NRC was required, within 45 days of its 
report, to impose annual charges on "its licensees" 
through rulemaking. Congress imposed only three limita- 
tions on the NRC in carrying out its revenue-raising 
task: (1) the aggregate annual fees plus other amounts 



collected (e.g., under the IOAA) may not exceed 33 per- 
cent of the NRC's fiscal year costs,lJ (2) the annual 
charges must be "reasonably related to the regulatory 
service provided by the Commission," and (3) the 
charges "shall fairly reflect the cost to the Commission 
of providing such service." 18 

This "fee" provision illustratesthe basic departure 
from the concept of "fees" as defined in National Cable 
Telewisiolz.lS First, NRC "fees" are not imposed in di- 

16 The amount was increased to 45 percent in 1987. Omnibus 

Budget Reconciliation Act of 1987, P.L. 100-203, 101 Stat. 1330, 
g 5601, 42 U.S.C. ~ 2213(b) (1988). 

16 The NRC issued its rule adopting annual fees under COBRA 
Section 7601(b) on September 18, 1986. 51 Fed. Beg. 33,224. To 
calculate the annual charges, the NRC used a "cost basis" com- 

prised of the cost of all the NRC programs and activities for which 
the NRC sought recovery through the annual charges. 51 Fed. Beg. 
24,078-24,082 (July 1, 1986); 51 Fed. Reg. 33,224-33,231 (Sept. 18, 
1986). In large measure, these costs relate to programs and activi- 
ties that serve broad public purposes, such as public health and 
safety objectives. and are essentially the cost of regulation, or of 
activities supporting regulation. 

For example, out of $124 million in the total cost basis, most, 
$74 million, is for research activities to promote a rise in the 
general level of knowledge. 51 Fed. Reg. 33,226. 

17 The point was well expressed by the authors of a recent report 
to the Administrative Conference of the United States: 

Insofar as authorizations such as that conferred on the NRC 

require no linkage to particular benefits, there is no reason to 
believe that fees will induce an appropriate level of regulation 
or request for government services. To the contrary, any 
relationship between fees imposed and appropriate levels of 
services provided may be wholly coincidental. The user fee in 
this situation has become largely a revenue raising device im- 
posed on particular recipients of governmental service. Such 
a revenue raising device, although denominated a chargeor 
user fee, is indistinguishable from a redfstributional tax. 

Gillette & Hopkins,'A Report to ~he Administrative conference of 
the United States on Federal User Fees (May 1987).. 



exchange for requested service. Congress has al- 
together eliminated the quid pro quo requirement that is 
the silze qua rum of a traditional fee. What triggers the 
imposition of a Section 7601 annual fee is not any spe- 
cific request for service or agency action, but merely the 
fact of being subject to the Commission's jwri·sd·iction. 
As a result, there is no necessary correlation between the 
value of agency services a licensee may receive and its 
fees. See New Elzgland Power, 415 U.S. at 351 (strik- 
ing down FPC fees because, i~ter alia, "[s]ome of the 
assessments made by the Commission under its formula 
would be on companies which had no proceedings before 
the Commission during the year in que~ti~n"). ~ore- 
over, under the rule, all licensees subject to the fee are 
charged the same amount per reactor despite su~tan- 
tial differences, such as the age, size, type, and output 
of their reactors. 

Second, Section 7601 illustrates the range of discretion 
Congress is willing to give to an agency in det~ining 
the objects of taxation. Under Section 7601, the NRC 
was given the discretion to, and has dn fact elected to, 
impose fees only against certain entities within its re~g- 
ulatory jurisdiction and not others. Thus, the NRC has 
elected to impose annual charges on those who possess a 
license to operate a nuclear power reactor, but has ex- 
cluded entirely from the annual charges major nuclear 
material licensees (including largeuraniwn processing 
operations), nuclear power related vendors, small mate- 
rials licensees, and research reader licensees. The NRC 
itself advised Congress that Section 7601 provides a "very 
broad legislative delegation of fee-setting authority with- 
out any controlling standards.."'" 

18 Letter from Nunzio J. Palladino, Chairman, Nuclear Regulatory 

Commission, to Senator Alan K. Simpson, Chairman, Subcommittee 
on Nuclear Regulation, Committee on Environment and Public 
Works, United States Senate, October i, 1985. 



C. Congress' Delegation to the FERC in OBRA Sec- 
tion 3401 

The Omnibus Budget Reconciliation Act of 1986 
(OBRA), P. L. 99-509, ·~ 3401, 100 Stat. 1890, following 
one year after Sections 7005 and 7601 of COBRA, makes 
the Federal Energy Regulatory Commission (FERC) an 
entirely self-financing federal regulatory agency. Section 
3401, like Sections 7005 and 7601, brings the constitu- 
tional aifficulties associated with this legislative develop- 
ment into sharp focus: Congress has given the agency 
virtually complete discretion to (1) select the objects of 
taxation and (2) devise its own taxing agenda subject 
only to the requirement that the exai~tions by which it 
finances its regulatory activities be "fair and equitable." 

Specifically, Section 3401 gives FERC the power to 
"assess and collect fees and annual charges in any fiscal 
year in amounts equal to all of the costs incurred by the 
Commission in that frscal year." Section 3401(a). The 
only standard Congress sets forth in the statute to guide 
FERC's formulation is the instruction that the charges 
be "fair and equitable." Section 3401(b). Similarly, 
Section 3401 commits to FERC's; discretion decisions con- 

cerning which entities or classes of entities from among 
those regulated by the agency are to be taxed. As the 
legislative history explains, Congress elected to allow 
E'ERC to "specify the specific classes of entities subject 
to annual charges or fees. ..." House Conference Re- 
port No. 99-1012 at 239.1e Thus, decisions regarding the 

'g To implement Section 3401, on January 28, 1987, the FERC is- 

sued a Notice of Proposed Rulemaking (NOPR), in which it pro- 
posed to recover, through annual charges, all costs not recouped 
throug;h existing IOAA ~lings and FPA assessments. To create the 

required procedure, the FERC determined: 

(1) who would be billed; 

(2) the allocation of its costs among its regulatory programs; 

CContinuedl 



basis on which these charges should be calculated, and 
how FERC's budgetary costs should be fairly apportioned 
am6ng those entities to-be taxed, are left entirely to 
~F`ERC's discretion. 

The costs which Section 3401 directs FERC to recoup 
encompass the entire range of costs incurred by the 
agency in performing its regulatory functions. Indeed, 
since FERC already recovers through IOAA such fees as 
it believes are its direct costs for services rendered, the 
primary aimof Section 3401 charges is to finance the 
agency's indirect costs, that is, the cost of salaries, pen- 
sions, rent, and administrative overhead such as tele- 
phone and computer support." 

IQ CContinuedl 

(3) the allocation of each regulatory prbgram's direct and 
indirect costs among companies regulated under each 
program; and 

(4) the standards for waiving all or part of an annual charge. 

FERC proposed to assess annual charges against only three types 
of companies: public utilities, interstate natural gas pipelines, and 
interstate oil pipelines. Other FERCregulated entities would be 

exempt, including: intrastate natural gas pipelines, natural gas 
producers, certain liquefied natural gas importers, certain smaller 
natural gas pipelines, appellants from Departm'ent of Energy pro- 

ceedings, power marketing agencies, electric ·co-generators and small 
electric power producers. 52 Fed. Reg. 3132, 3135-37. Payments due 
from non-exempt entities would be increased to cover the revenues 

lost through such exemptions. Id. at 3132, 3134-35 & 3137. 

The -final rule promulgated by the FERC and made effective on 

Eday 29, 1987, adopted most elements of the NOPR respecting She 
types of entities to be billed under Section 3401, the estimation and 
allocation, of program costs, adjustments for under or over recovery 
of fees and the standards for waiving all or part of the annual 

charges. 52 Fed. Res. 21,263-21,265 (June 5, 1987) (to be codified 
at 18 C.F.R..~ 154.38, 375.306-08, 382.101-06, 382.201-03). 

20 Such (LindireCt)) administrative costs made up about eighty- 

seven percent of FERC's 1988 budget, acco~ding to FERC Chair- 
person Martha O. Hesse. See ~Budget Oversight HearingBefore the 
Senate Committee on Energy and Natural Resources, 100th Gong., 



FERC is a federal agency. whose purpose, policies, and 
programs are designed to promote the public good."' 
Thus, whatever incidental benefits might be received by 
companies regulated by the FERC, the p~blic is the in- 
tended beneficiary of most of the FERC's activities. 

Experience under the E'ERC "annual charge" statute 
demonstrates how an agency can assuage congressional 
fears about increased spending levels~ enforcement prior- 
ities, and even administrative efficiency and waste, sim- 
ply by reiterating the point that the agency needs no tax 
dollars because it is covering its costs of operation by 
imposing "fees" on those it regulates. ~When E`ERC 
Chairman Nlartha O. Hesse went before the House of 

Representatives Appropriations Committee in March of 
1988, the first point she made in addressing possible con- 
cern about FERC's $? million increased spending request 
was that %ERC is now, by virtue of OBRA Section 3401, 
a self-sustaining agency: 

Ist Sess. ~1987) (Statement of Martha O. Hesse, Chairperson of 
the Federal Energy Regulatory Commission). With the ability to 
recover all of its budget through annual charges, FERC clearly has 
less incentive to track cost incurrence and to collect in direct fees the 

costs actually attributable to a particular regulatee. This results 
in those who use more FERC services being subsidized by those who 
use FERC less, or not at all. 

2' The range of activities that FERG undertakes and is responsi- 
ble for in promoting the public interest provides a clear indication 
of how far Congresshas gone to seek revenue from a f~w to provide 

government services for all. In adopting the Federal Power Act, 
16 U.S.C. ~~ 791 et seq, and the Natural Gas Act, 15 U;S.C. 9~ 717 
et seq., the Congress sought to protect the consumer interest 
through provisions to assure adequate and reliable supplies of 
energy at the lowest reasonable cost. This Court has often noted 

that a primary purpose of both the! Federal Power Act and the 
Natural Gas Ad is to "protect ... consumers" from excessive 
charges, e.g., PennsZllvania Water d~ Power Co. v. Fede7aL Power 

Comm'n, 343 U.S. 414, 418 (1952); Federal Power Comm'n, v. Hope 
Ncctural Gas Co.,~320 U.S.· 591, 610 (1944). 



Beginning this fiscal year, the commission is recov- 
ering its entire budget through annual charges and 
fees paid by the industries that we regulate. As a 
result, I'm pleased to report that the commission is 
now ... a totally self-supporting agency. 

Within this framework, our proposed 1989 budget, 
while at; most $7 million more than that approved 
by Congress for the current fiscal year, will not cost 
the U.S. Treasury or the American taxpayer any 
additional funds. 

Hearings Before a Subcomm. of the Comm. on Appro: 
priations, 100th Gong., 2nd Sees. 1 (1988).22 

When agencies have the capacity to finahce' themselves, 
and can appease the concerns of the Appropriations Com- 
mittees by insisting that budget gro~th will require "no 
new taxes", the net result is a marked Ibss of Congres- 
sional policy oversight and spending discipline. Execu- 
tive branch respect for the power of the purse must not 
be lost because Congress desires to escape accountability 

22 The following colloquy ensued: 

Mr. BEVILL. Did I understand you to say 87 million above 
the amount that you received in appropriations. 

Ms. MESSE. For the current fiscal year. 
IVIr.BEVILL. Yes. 

Ms.HESSE. Yes. 

Mr. BEVILL. So you got shortchanged about $7 million. 
Ms. MESSE. I don't feel that we were shortchanged. We 

have enough money. 

Mr. BEVILL. Well, you're the only one. We are volunteer- 
ing you to help contribute to the reduction of the deficit. 

Ms. MESSE. I'm pleased to do my part. I don't know how 
many--Claughter.~ 

Ms. MESSE. ~continuingl. How many other independent 
regulatory agencies are self-supporting, but we are. 

Mr..BEVILL. I do ~thinkthat's commendable, We don't 

have many agencies come before us that are self-sustaining. 

Ms. MESSE. Yes, FY 1988 was the first year. 

Mr. BEVILL. Well, I think that's coaimendable. Ihope 
that catches on with ·all these other agencies. 



the fundamental taxingand spending decisions en- 
trusted to it by the Constitution. 

D. The Consequences of Section 7005 and Other Recent 
Legislation 

ection 7005 changes the process by which interested 
parties may affec~t~taxing decisions by channeling those 
decisions through; an administrative, -'r~ther than I~gisla- 
tive, process. Precisely because of the intrinsically polit- 
ical nature of taxing decisions--because they often in- 
volve equitable choices, rather than experti~-they have 
historically been we~l-haridled by the political process. 
The Framers assuredly intended electdral accountability 
for taxing decisions to-be t;he primary constraint on the 
feared propensity of the Government.to increase taxesP3 

Even on its own terms, however, the administrative 
alternative is less than satisfactory as a substitute for 
political decisionmaking. One element, of administrative 
decisionmaking that is deemed part of the fair exchange 
for the right to have a matter determined legislatively, 
is the right of judicial review to supplement the review 
by the·administrative agency itself. In matters of taxa- 
tion, however, it is wellunderstood that the political 
nature of the relevant determination renders the ultimate 

decision virtually unreviewable in a court of law. More 
over, as Professor Tribe has noted, "[t]he same discretion- 

ary character of taxation that ordinarily shields it from 
effect;ive judicial review would also make legislative over- 
sight of a delegate difficult." L. Tribe, Americclcn Colz- 
stitutional Law 05-17, n. 15 (1988). 

23By calling taxes something else, and by asking unelected 
offrcials within diverse federal agencies to decide how and upon 
whom these exactions are to be irriposed, legislators can effectively 
take credit for doing something to reduce the deficit without at the 
same time. being accountable for directly increasing anyone's tax 
liability. 



the fact: that unelected administrative officials 
are a constitutionally inadequate substitute for congret~s- 
men, the electorate is deprived of its right to use popular 
electisn-partiou~:ar13r 'the biennnal election of ~epresenta- 
tives in the House-as a referendum on the legislator's 
vote on a given taxing issue or issues. Those in Congress 
who might otherwise be counted' as supporters of h~her 
taxes can rightly point out that the burden and timing of 
new taxes is the result of regulatory action. While not 
every taxing decision may be unpopular or corrosive of 
public support, the incentive to disguise taxes in this way 
is politically irresistable. The Framers may not have fore- 
seen such a ploy, but its use is no doubt inconsistent with 
the spirit and letter of Article I of the Constitution. 

A less obvious, but equally serious, danger in "taxa- 
tion by delegation" is the way in which it may loosen 
congressional oversight and control over agency spending. 
That the taxing and spending powers are grouped to- 
gether in Article I is no accident. Congress's ability 
land willingness) to control spending and oversight ef- 
fe~tively· hinges on the fact that increased governmental 
expenditure ultimately requires Congress to answer to 
its constituents for more tax revenues. 

CONCLUSIOIN 

Congress has gone too far in seeking to avoid difficult 
taxing decisions by granting to federal agencies the 
power to finance the direct and indirect costs of partic- 
ular programs (as under S'edi~ns 7005 and 7601) or of 
all the agency' activities las under Section 3401). The 
Environmental Protection Agency and the Consumer 
Product Safety Commission may be in line to receive 
similarauthority.34 To paraphrase the Court's Chadha 
reasoning, this Court's "inquiry is sharpened rather than 
blunted by the fact that Cthese] provisions are appearing 

24134 Gong. R~c. H7811-H7827 (September 20, 1988). 



with increasing frequency in statutes which delegate au- 
.tl~ority to executive'and :independent agencies." Immic 
·gratiolz and Na·tzcralieation, Service v.~Chadha, 462 U.S. 
919; 944 (1983). As set out above, this device of dele- 
gation of the taxing power, and administrative levys now 
being pursued by Congress has significant consequences 
for the electorate's control both over taxing decisions and 
over the activitie~s of administrative agencies. The change 
reflected in Section 7005 is inconsistent with the text of 

the Constitution and its premises. Thus, the District 
Court's judgment should be affirm~d. 
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