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In its motion to govern future proceedings, the U.S. Environmental Protection 

Agency (“EPA” or the “Agency”) concedes, as it must, that as a result of Utility Air 

Regulatory Group v. EPA, 134 S. Ct. 2427 (2014) (“UARG”), its Prevention of 

Significant Deterioration (“PSD”) and Title V rule provisions must be “vacated to the 

extent they require a stationary source to obtain” a PSD or Title V permit, where 

greenhouse gases (“GHGs”) “are the only pollutant” (i) that a source “emits or has 

the potential to emit above … major source thresholds,” or (ii) with respect to PSD, 

“for which there is a significant net emissions increase from a modification.”  EPA 

Motion at 19-20 (Doc. No. 1518258).1  EPA also acknowledges that, with these 

provisions vacated, the Agency will be required to “consider … further revisions to its 

regulations … in light of Utility Air Regulatory Group v. EPA, 134 S. Ct. 2427 

[“UARG”)].”  In short, all agree that EPA’s current program for regulation of GHG 

emissions—as adopted in the Tailoring Rule and other challenged EPA 

rulemakings—is fundamentally flawed.  

Nevertheless, through fixation on one word in the opinion—“continue”—and 

repetition of that word in contexts of EPA’s creation, see, e.g., id. at 3-4, 8, 10, 15, 17, 

EPA tries to transform rejection into partial ratification of EPA’s rules.  As EPA sees 

it, the Supreme Court’s decision “cannot be read as anything other than an 

affirmation of this Court’s determinations that the [PSD] BACT [“best available 
                                                 
1 Environmental Organization Respondent-Intervenors’ motion to govern future 
proceedings (Doc. No. 1518280) largely reiterates in summary fashion arguments in 
EPA’s motion.  Thus, this response also addresses those parties’ motion.       
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control technology”] requirement applies to greenhouse gases automatically by operation 

of the Clean Air Act.”  Id. at 14 (emphasis added).  EPA would thus read the Court’s 

opinion as expressly approving of the Agency’s GHG PSD regulations, although 

(according to EPA) only insofar as they result in application of BACT to “anyway” 

sources (i.e., those sources that are also subject to PSD for emissions of non-GHG 

pollutants that trigger PSD). 

Not so.  As explained in the State, Industry, and Public Interest Parties’ Joint 

Motion To Govern Future Proceedings (Doc. No. 1518254) (“State/Industry 

Motion”) and the Energy-Intensive Manufacturers Group’s Motion To Govern 

Future Proceedings (“EIM Motion”) (Doc. No. 1518310), while EPA claims a 

resounding victory, the Supreme Court in fact rejected the “automatic trigger” 

interpretation of the PSD program on which EPA’s GHG applicability rules were 

exclusively based.  As those motions explain, EPA’s Tailoring Rule did not contain a 

BACT program for anyway sources.  In fact, during the Tailoring Rule rulemaking, 

EPA “reject[ed]” just such a program, see 75 Fed. Reg. 31,514, 31,560-62 (June 3, 

2010), by defining GHG “major emitting facilities” and GHG “modifications” as the 

trigger for a BACT review requirement.  Those “applicability” provisions were 

“invalid[ated]” by the Supreme Court.  UARG, 134 S. Ct. at 2449. 

Because the Supreme Court declared “invalid” the key triggering provisions of 

EPA’s PSD GHG regulatory apparatus, there is no PSD triggering mechanism for any 
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purpose—including BACT—in the absence of further rulemaking.  As a result, there 

is nothing left for this Court to do but to give effect to the Supreme Court’s mandate.   

The following provisions of the Tailoring Rule are “invalid” because they “treat 

greenhouse gases as a pollutant for purposes of defining a ‘major emitting facility’ (or 

a ‘modification’ thereof) in the PSD context or a ‘major source’ in the Title V 

context” (id.): 

(i) 40 C.F.R. §§ 51.166(b)(48)(iv) and (v), 52.21(b)(49)(iv) and (v) 

(both defining “major emitting facility” and “modification” for 

PSD based on GHG emissions); 

(ii) 40 C.F.R. §§ 70.2, 71.2 (defining “major source” in reference to 

“subject to regulation,” which makes GHGs at or above 100,000 

tons per year (“tpy”) (carbon dioxide equivalent (“CO2e”)) a Title 

V pollutant); and 

(iii) 40 C.F.R. §§ 52.22, 70.12, 71.13 (requiring EPA to consider 

further phasing-in of PSD and Title V requirements for GHGs at 

lower GHG emission thresholds). 

Finally, EPA would need to revise, as appropriate, provisions of the Tailoring Rule 

that were not invalidated by UARG (40 C.F.R. §§ 51.166(b)(48)(i)-(iii), 51.21(b)(49)(i)-

(iii)) if EPA decides to undertake rulemaking to develop a BACT requirement for 

anyway sources. 
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ARGUMENT 

Under the Clean Air Act (“CAA” or “the Act”) and EPA’s regulations, PSD 

permit requirements apply to (i) “major emitting facilities” that “emit, or have the 

potential to emit,” a pollutant above an annual emission threshold, and (ii) “major 

modifications” of those facilities resulting from a “significant net increase” in 

emissions.  CAA §§ 169(1), 169(2)(C), 111(a)(4), 42 U.S.C. §§ 7479(1), 7479(2)(C), 

7411(a)(4).2  As discussed below, the Tailoring Rule established “major emitting 

facility” or “major modification” GHG applicability thresholds that triggered BACT 

and other PSD permit requirements for GHG emissions.  The Supreme Court’s 

invalidation of those applicability thresholds eliminated the only provisions in EPA’s 

rules requiring regulation of GHG emissions at any source, including anyway sources.  

Although UARG affirmed that EPA could “permissibl[y]” interpret CAA section 

165(a)(4), 42 U.S.C. § 7475(a)(4), to require BACT for GHG emissions from anyway 

sources, UARG, 134 S. Ct. at 2448, it also confirmed that section 165(a) is not self-

executing as a Chevron Step One matter and that, if EPA wishes to adopt a GHG 

                                                 
2 The Act uses the phrase “emits, or has the potential to emit” only in the context of 
defining source applicability.  CAA §§ 169(1), 302(j), 42 U.S.C. § 7479(1), 7602(j); 40 
C.F.R. § 51.166(b)(1)(i)(a).  Similarly, the regulatory term “significant net increase” in 
emissions is used only in the context of defining applicability of PSD requirements to 
“modifications.”  40 C.F.R. § 51.166(b)(2)(i) (defining “major modification” in 
reference to a “significant net emissions increase”); id. § 51.166(b)(48)(iii) (defining 
“emissions increase” for GHG applicability purposes as requiring a “significant net 
emissions increase”). 
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BACT program, it must do so through further rulemaking.  Accordingly, any GHG 

BACT requirements for anyway sources must await rulemaking. 

I. The Supreme Court Did Not Uphold an “Automatic Trigger” for PSD 
for BACT or Any Other Purpose. 

EPA’s PSD Tailoring Rule consists of five paragraphs.  40 C.F.R. §§ 

51.166(b)(48)(i)-(v), 52.21(b)(49)(i)-(v).  Paragraph (i) identifies the specific subset of 

GHGs that EPA decided to regulate under PSD.  Paragraph (ii) provides a common 

unit of measurement (called “CO2e”) for determining a source’s GHG emissions in 

tpy.  Consistent with the PSD “major modification” applicability trigger for 

conventional (non-GHG) pollutants, paragraph (iii) provides that the term “emissions 

increase” means both a “significant emissions increase” and a “significant net 

emissions increase” in GHG emissions.  See 40 C.F.R. §§ 52.21(b)(3), (23).  Paragraph 

(iii) also defines the GHG emission level that is “significant” for PSD air quality and 

control technology (i.e., BACT) review as “75,000 tpy CO2e instead of … the [any-

increase] value in paragraph (b)(23)(ii) of this section.”3  Finally, paragraphs (iv) and 

(v) establish PSD permit applicability triggers for sources emitting GHGs. 

                                                 
3 For major sources or modifications that trigger a PSD applicability threshold, the 
only pollutants that are subject to PSD requirements are those emitted in “significant” 
amounts.  See, e.g., 40 C.F.R. §§ 52.21(j)(2), (3) (BACT), 52.21(m) (air quality analysis).  
“Significance levels,” in tons of emissions per year, are listed in 40 C.F.R. § 
52.21(b)(23)(i) for conventional pollutants.  For pollutants (apart from GHGs, see id. § 
52.21(b)(49)(iii); see also Argument II infra) that are not listed in 40 C.F.R. § 
52.21(b)(23)(i), section 52.21(b)(23)(ii) of the regulations defines significant as “any 
emissions rate” increase. 
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More specifically, paragraphs (iv) and (v) define (a) the amount of GHGs a 

facility must “emit” or “have the potential to emit” to be a “major emitting facility,” 

and (b) the amount of “increase[d]” GHG emissions that may constitute a GHG 

major “modification.”  Paragraph (iv) applies only to GHG “major emitting facilities” 

and GHG major “modifications” that are also major emitting facilities or major 

modifications for conventional pollutants.  The paragraph (iv) GHG “major emitting 

facility” threshold is 75,000 tpy, and the paragraph (v) GHG “major emitting facility” 

threshold is 100,000 tpy.  In both paragraphs (iv) and (v), the GHG major 

“modification” threshold is 75,000 tpy. 

In UARG, the Supreme Court rejected EPA’s “mistaken” interpretation of the 

CAA on which the Agency based the paragraph (iv) and (v) applicability provisions, 

i.e., EPA’s interpretation that “the Act compelled a greenhouse-gas-inclusive 

interpretation of the PSD and Title V triggers.”  134 S. Ct. at 2442 (emphasis 

omitted); see Final Brief for Respondent EPA, No. 10-1073 and consolidated cases 

(Dec. 14, 2011) at 22 (Doc. No. 1347529) (arguing that “regulation of greenhouse 

gases … under Title II of the CAA … ma[de] the provisions of PSD and Title V 

automatically applicable to stationary sources of that pollutant” (emphasis omitted)).  

The Court also rejected “EPA’s rewriting of the statutory thresholds” in paragraphs 

(iv) and (v) as “impermissible.”  UARG, 134 S. Ct. at 2445.  Because paragraphs (iv) 

and (v) on their face “treat greenhouse gases as a pollutant for purposes of defining a 
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‘major emitting facility’ (or a ‘modification’ thereof) in the PSD context …, they are 

invalid.”  Id. at 2449.4 

If one crossed out these provisions of EPA’s rules that the Supreme Court 

invalidated, there would be nothing left for EPA to regulate in the absence of further 

rulemaking.  With paragraphs (iv) and (v) invalidated, far from embodying an 

“automatic PSD trigger” for GHGs, EPA’s PSD rules would simply read that GHGs 

“shall not be subject to regulation” for any purpose.  40 C.F.R. § 51.166(b)(48)(i) 

(emphasis added) (defining “subject to regulation”); id. § 52.21(b)(49)(i) (same); id. § 

70.2 (same); id. § 71.2 (same).   

In other words, with these provisions invalidated by UARG, there are no 

“regulations implementing [a ‘BACT for anyway sources’] reading” of the statute.  

EPA Response to Petitions for Rehearing or Rehearing en Banc, Nos. 10-1425, 11-

1037, and consolidated cases (D.C. Cir. Nov. 4, 2014) (Doc. No. 1520664).  

Nonetheless, EPA argues that section 165(a) of the CAA establishes, by operation of 

law, a Chevron Step One requirement that BACT for GHGs applies to anyway sources 

on the date that Title II motor vehicle GHG emission standards took effect (i.e., 
                                                 
4 For Title V, a “major source” is one that “emits[,] or has the potential to emit, 100 
tpy or more of any air pollutant subject to regulation.”  40 C.F.R. § 71.2 (definition of 
“major source”).  In the Tailoring Rule, EPA provided that “[g]reenhouse gases … 
shall not be subject to regulation [under Title V] unless, as of July 1, 2011, the GHG 
emissions are at a stationary source emitting or having the potential to emit 100,000 
tpy CO2 equivalent emissions.”  Id. (emphasis added) (definition of “subject to 
regulation”).  Because this rule “treat[ed] greenhouse gases as a pollutant for purposes 
of defining … a ‘major source’ in the Title V context,” it is “invalid.”  UARG, 134 S. 
Ct. at 2449.  EPA accepts this aspect of the UARG opinion.  See EPA Motion at 7. 
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January 2, 2011).  This assertion is wrong; it ignores EPA’s own rules (described 

above), the Supreme Court’s decision, the statute, and fundamental principles of 

administrative law. 

To begin, CAA section 165(a) and the Act’s other PSD statutory provisions are 

not self-executing.  CAA section 161 calls for EPA rulemaking to define the specific 

PSD requirements that must be included in state implementation plans (“SIPs”).  42 

U.S.C. § 7471 (“[E]ach applicable implementation plan shall contain … measures as 

may be necessary, as determined under regulations promulgated under this part, to prevent 

significant deterioration of air quality.” (emphasis added)).  Once general statutory 

language in CAA section 165 (and other PSD statutory provisions) have been given 

content by EPA through legislative rulemaking, the requirements established by that 

rulemaking govern the SIPs’ PSD programs.  Once incorporated by states in their 

SIPs under CAA section 110, 42 U.S.C. § 7410, following legislative rulemaking, these 

regulatory requirements apply to individual sources.  

EPA sees things differently.  According to EPA, the Supreme Court’s decision 

in UARG “simply cannot be read as anything other than an affirmation of this 

Court’s determinations that the BACT requirement applies to greenhouse gases 

automatically by operation of the Clean Air Act” and that “EPA regulations 

implementing that requirement should continue in effect as they apply to the BACT 

requirement for ‘anyway’ sources.”  EPA Motion at 14.  Nothing could be further 

from the truth. 
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As the Supreme Court made clear, the issue before it was “whether EPA 

permissibly determined that a source already subject to the PSD program because of its 

emission of conventional pollutants (an ‘anyway’ source) may be required to limit its 

greenhouse-gas emissions by employing” BACT for GHGs.  UARG, 134 S. Ct. at 

2438 (emphases added).  That is, the question the Supreme Court addressed was not—

as EPA asserts—whether “the BACT requirement applies to greenhouse gases 

automatically by operation” of the Act, but whether it was “permissible” for EPA to 

interpret the Act as allowing the Agency to adopt a legislative rule that would establish 

a program requiring BACT for GHG emissions from anyway sources, i.e., whether 

EPA “may require” such a program.  Id. at 2449; see id. at 2448 (“The question before 

us is whether EPA’s decision to require BACT for greenhouse gases emitted by sources 

otherwise subject to PSD review is, as a general matter, a permissible interpretation of 

the statute under Chevron.” (emphases added)). 

In addressing that issue, the Supreme Court explained that it was deciding 

whether EPA had discretion, as a matter of Step Two of Chevron, to write a legislative 

rule that applies BACT to GHG emissions from anyway sources, not whether the 

CAA itself compels that result as a matter of Chevron Step One.  Id. at 2448-49.  In 

passages entirely ignored by EPA, the Court made clear that “[o]ur narrow holding is 

that nothing in the statute categorically prohibits EPA from interpreting the BACT 

provision to apply to greenhouse gases emitted by ‘anyway’ sources,” id. at 2449, and 

that “EPA may require an ‘anyway’ source to comply with greenhouse-gas BACT only 
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if the source emits more than a de minimis amount”—a requirement that “EPA must 

justify … on proper grounds,” id. (emphases added); see id. (“the Tailoring Rule applies 

BACT only if a source emits greenhouse gases in excess of 75,000 tons per year CO2e, 

but the Rule makes clear that EPA did not arrive at that number by identifying the de minimis 

level” (emphasis added)); see also id. at 2435 n.1, 2437 n.3.    

It was in this context that the Supreme Court concluded that EPA “may … 

continue to treat greenhouse gases as a ‘pollutant subject to regulation under this 

chapter’ for purposes of requiring BACT for ‘anyway’ sources.”  Id.  The use of the 

permissive “may” means that it cannot be the case that, as EPA argues, the rules—in 

the wake of the Supreme Court’s decision—prescribe a GHG BACT program for 

anyway sources, else their “continue[d]” application would not be permissive. 

In support of its position, EPA in its motion focuses almost exclusively on a 

single word in the Supreme Court’s UARG opinion—“continue”—which it repeats as 

if it were a mantra.  See EPA Motion at 3-4, 8, 10, 15, 17.  That word, however, 

appears only once in the opinion, in a sentence in the concluding paragraph stating 

that “EPA may … continue to treat greenhouse gases as a ‘pollutant subject to 

regulation under this chapter’ for purposes of requiring BACT for ‘anyway’ sources.”  

UARG, 134 S. Ct. at 2449.  EPA would have this Court translate this statement into 

an affirmative holding of the Supreme Court that “EPA may … ‘continue’ to apply its 

existing regulations implementing the PSD permit BACT requirement to … 

[“anyway”] sources’ greenhouse gas emissions.”  EPA Motion at 3-4; see also id. at 8; id. 
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at 10 (similar); id. at 15 (similar); id. at 17 (similar).  The rest of the Court’s opinion, 

however, refutes the notion that GHG BACT may simply be “continued” as is. 

As the Supreme Court emphasized in response to the concerns of Justice Alito 

(joined by Justice Thomas) over EPA’s current GHG BACT program, see id. at 2455-

58 (Alito, J., concurring in part), “we cannot say that it is impossible for EPA and state 

permitting authorities to devise rational ways” of implementing a BACT program for 

greenhouse gases, id. at 2449 n.9 (emphases added), and “nothing in the statute 

categorically prohibits EPA from interpreting the BACT provision to apply to 

greenhouse gases emitted by ‘anyway’ sources,” id. at 2449 (emphasis added).  The 

Court also made clear that “EPA may require an ‘anyway’ source to comply with 

greenhouse-gas BACT only if the source emits more than a de minimis amount” of 

GHGs and that “EPA must justify its selection [of “a true de minimis level”] on proper 

grounds.”  Id. (emphases added).  The Court summarized its “narrow holding” thus:  

“[T]he record before us does not establish that the BACT provision as written is 

incapable of being sensibly applied to greenhouse gases.”  Id. (emphasis added). 

EPA’s out-of-context invocation of the word “continue” cannot transform 

“invalid” applicability rules into the “anyway-source-only” GHG BACT regulatory 

program that EPA rejected in promulgating the Tailoring Rule.  The meaning of the 

Supreme Court’s decision, when understood in context, is clear:  That “EPA may … 

continue to treat greenhouse gases as a ‘pollutant subject to regulation under this 

chapter’ for purposes of requiring BACT for ‘anyway’ sources,” id., means only that 
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EPA is not precluded from attempting to “devise” a GHG BACT program that 

complies with the statute, provided that the Agency can successfully navigate the 

obstacles to such regulation identified in the Court’s opinion.  Id. at 2448-49 & n.9; see 

State/Industry Motion at 10-11; EIM Motion at 7-17.  What the Supreme Court 

emphatically did not contemplate is what EPA’s motion seeks:  a ruling that “all 

aspects of EPA’s current approach” to regulating GHG emissions from anyway 

sources may “continue” to be applied.  UARG, 134 S. Ct. at 2449.   

In sum, although EPA “may … continue” to adhere to its “permissible” 

interpretation of the CAA, under which the Act allows—but does not compel—EPA 

to adopt rules under which BACT will apply to anyway sources’ GHG emissions, id. 

at 2449, 2448, the Court in UARG in no way affirmed a set of GHG BACT 

regulations; it rejected GHG applicability rules requiring BACT and other permitting 

elements.  Although EPA may undertake rulemaking in order to “continue to treat” 

GHGs as a pollutant for purposes of requiring BACT for anyway sources, id. at 2449, 

it is not authorized to “‘continue’ to require [GHG] PSD permits for ‘anyway’ 

sources,” EPA Motion at 8, under rules that the Supreme Court invalidated, and EPA 

may require those sources to comply with BACT “only if” the Agency adopts, through 

new rulemaking, a regulatory program that conforms to the Supreme Court’s decision, 

including by establishing a de minimis threshold that EPA has “justif[ied] … on proper 

grounds.”  UARG, 134 S. Ct. at 2449 (emphasis added).     
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II. Failure To Give Effect to the Supreme Court’s Mandate Would Cause 
Confusion and Uncertainty for No Demonstrable Benefit. 

In an attempt to support its argument that this Court nonetheless should allow 

EPA to “continue” to require PSD permits and BACT review for anyway sources’ 

GHG emissions based on an “automatic trigger” interpretation of the Act, EPA 

argues that failure to do so would “create unwarranted uncertainty” as to PSD 

permitting requirements for GHGs.  EPA Motion at 15.  To the contrary, it is EPA’s 

approach that would create unwarranted uncertainty. 

The Supreme Court’s mandate is clear:  EPA’s rules are invalid to the extent 

they treat GHGs “as a pollutant for purposes of defining a ‘major emitting facility[,]’ 

… a ‘modification[,]’ … [and] a ‘major source’” for PSD and Title V purposes.  

UARG, 134 S. Ct. at 2449.  Upon UARG’s invalidation of the PSD provisions 

defining ‘major emitting facility’ and ‘modification’ (i.e., paragraphs (iv) and (v)) and 

the corresponding language of the Title V rule provisions, EPA’s rules provide simply 

and clearly that GHGs “shall not be subject to regulation” under either PSD or Title V.  40 

C.F.R. §§ 52.21(b)(49)(i), 71.2 (emphasis added).  No result could be clearer or less 

likely to create uncertainty. 

Moreover, contrary to EPA’s hyperbole, the invalidation of paragraphs (iv) and 

(v) of the Tailoring Rule cannot possibly mean, as EPA speculates, that “sources 

emitting [GHGs in] any amount … must be subject to the BACT requirement unless 

and until EPA completes a de minimis rulemaking.”  EPA Motion at 18.  Not only was 
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there no “PSD trigger” for GHGs once the Supreme Court invalidated paragraphs 

(iv) and (v), but paragraph (iii) provides that section (b)(23)(ii) of EPA’s existing 

regulations—the “any-increase” provision that EPA cites as creating confusion on 

this point, id. at n.9—does not apply to GHGs.  According to paragraph (iii) of the 

Tailoring Rule, “instead of applying the value in (b)(23)(ii),” a value of “75,000 tpy 

CO2e” applies for GHG emissions. 40 C.F.R. § 52.21(b)(49)(iii).  EPA’s argument for 

an automatic PSD trigger at any amount above a “zero” emission level is thus 

contrary both to the statutory directive that PSD be implemented through rulemaking, 

42 U.S.C. § 7471, and to the text of EPA’s own rules. 

EPA’s request that the paragraph (iv) GHG-based definitions of “major 

emitting facility” and “modification” be allowed to continue in effect therefore would 

create both confusion and uncertainty.  Because both paragraph (iv) and paragraph (v) 

defined what constituted a “major emitting facility” and a “modification” for GHGs, 

leaving paragraph (iv) in place would trigger all the elements of PSD permitting—not 

only BACT review—based on a source’s GHG emissions.  See 134 S. Ct. at 2443 

(“[T]he PSD program … imposes numerous and costly requirements on those 

sources that are required to apply for permits.”).  By contrast, enforcing the Supreme 

Court’s mandate would provide clarity as to the reach of the current PSD rules.  Of 

course, because EPA “may … continue” to adhere to its “permissible” interpretation 

of the Act, id. at 2449, 2448, EPA is free, if it chooses, to propose and promulgate 

regulations designed to establish the elements of a BACT program for GHG 
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emissions from anyway sources.  In any rulemaking giving regulatory content to its 

“permissible” interpretation, EPA would need to address issues that would directly 

affect an anyway-source program’s scope and coverage.  See State/Industry Motion at 

10-12; EIM Motion at 7-20. 

EPA also argues that it need not conduct rulemaking to define a de minimis level 

for GHGs for BACT review, EPA Motion at 16, but that argument is both irrelevant 

and wrong.  Once the Supreme Court invalidated the PSD and Title V applicability 

triggers, these programs, by their own terms, could not apply to GHGs even if EPA 

had previously adopted a de minimis threshold for GHGs (which it has not).  Although 

EPA “‘may’ (but need not) elect to conduct a de minimis rulemaking in the future,” id., 

EPA must conduct such a rulemaking if it wants to establish a BACT program for 

GHG emissions from anyway sources.  As the Supreme Court put it, “EPA may 

require an ‘anyway’ source to comply with greenhouse-gas BACT only if the source 

emits more than a de minimis amount” of GHGs, and EPA “must justify its selection 

[of a de minimis level] on proper grounds.”  UARG, 134 S. Ct. at 2449 (emphasis 

added).   

In the absence of rulemaking establishing an anyway-source BACT program, 

permitting authorities and regulated parties would have to guess at the scope and 

application of a PSD program for GHGs, and any decisions they made based on their 

guesses would be subject to judicial challenge, enforcement risk, and potential reversal 

by EPA under future, revised PSD rules.  That is the confusing, uncertain, and 
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potentially chaotic prospect that EPA’s motion offers—a prospect only worsened by 

EPA’s effort to give content to an anyway-source BACT program by means of a 

memorandum not subjected to public comment.  See State/Industry Motion at 17-19.5 

Finally, any GHG BACT requirement for anyway sources can await rulemaking 

without posing any identifiable risk.  As EPA has found, GHGs such as CO2 have no 

local or regional impact:  according to EPA, “[t]he global nature and effect of GHG 

emissions raise questions regarding the suitability of CAA provisions [like the PSD 

provisions] that are designed to protect local and regional air quality” to addressing 

GHG emissions.  73 Fed. Reg. 44,354, 44,408 (July 30, 2008).  Indeed, EPA did not 

design a PSD program for GHG emissions based on those emissions’ effects on air 

                                                 
5 Although GHG BACT for anyway sources is not a Title V issue (because BACT is a 
PSD provision), EPA’s proposal for addressing Title V on remand also creates 
confusion and uncertainty.  EPA concedes that a facility’s GHG emissions cannot 
trigger PSD permitting, EPA Motion at 10, but proposes that the Court vacate the 
Tailoring Rule Title V regulations only “to the extent they require a stationary source to 
obtain a title V permit solely because the source emits or has the potential to emit 
greenhouse gases above the applicable major source thresholds,” id. at 19-20 
(emphasis added).  EPA states at another point that, for Title V, “[w]ith regard to the 
requirements to obtain permits based solely on the amount of greenhouse gas 
emissions, EPA specifically expects to effectuate the vacatur through … narrowing 
revisions to certain provisions such as certain definitions in 40 C.F.R. §§ 70.2 and 71.2.”  Id. 
at 11 n.4 (emphasis added).  The Title V provisions of the Tailoring Rule, however, 
serve no purpose except to define the level of the specific GHG emissions that trigger 
permitting.  See 75 Fed. Reg. at 31,607-08 (June 3, 2010) (revising Part 70 and Part 71 
provisions).  Thus, no part of the Tailoring Rule Title V provisions survives the 
Supreme Court’s decision; that Court invalidated those provisions in their entirety.  
Failing to recognize that fact—based on the vague representation that EPA will 
“narrow[]” rule language in some unspecified way at an undefined time in the 
future—subjects Title V sources to potentially disruptive consequences.  See 
State/Industry Motion at 18-19. 
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quality, but because it believed—incorrectly—that the statute compelled that 

program.  In any event, the magnitude of the GHG emissions at issue here (i.e., the 

increment between the amount of GHG emissions from new and modified anyway 

sources that would result with, and the amount that would result without, application 

of BACT at those sources) could have no discernible impact on the global pool of 

GHGs.  In fact, EPA failed to identify any emission reductions that would be 

attributable to BACT reviews for GHG emissions.  See 75 Fed. Reg. at 31,601. 

CONCLUSION 

For the foregoing reasons, and reasons presented in the State/Industry Motion 

and the EIM Motion and Response, this Court should enter an order granting State 

and Industry Parties’ petitions for review and declaring that the Tailoring Rule, and 

other challenged rulemakings to the extent EPA relied on them to support regulation 

of GHG emissions under the PSD and Title V programs, have been vacated.6 

                                                 
6 EPA concedes that the challenged rules must be vacated to the extent they purport 
to apply PSD or Title V permitting provisions to stationary sources based solely on 
GHG emissions.  EPA Motion at 19-20.  For the reasons discussed above and in 
State/Industry Parties’ Motion, those rules are invalid to the extent they purport to 
apply any PSD or Title V requirements to any sources with respect to GHG emissions.  
However, if this Court were to order, as EPA has requested, that the Agency on 
remand “consider … further revisions to its regulations … in light of [UARG],” id. at 
20, this Court should explicitly recognize (1) that paragraph (iii) of the Tailoring Rule 
(a provision that the Supreme Court did not invalidate and that no party asks be 
vacated, and which defines the GHG “significance” threshold as 75,000 tpy) remains 
in place pending initiation and completion of any future rulemaking, and (2) that any 
future rules EPA may promulgate in response to UARG (including any rule 
establishing a de minimis level more stringent than the 75,000-tpy significance level in 
40 C.F.R. §§ 51.166(b)(48)(iii) and 52.21(b)(49)(iii)) can have only prospective effect 
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