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INTEREST OF AMICI CURIAE'

Amici are purchasers and/or owners of various
real properties located in the State of Nevada that
were the subject of homeowners association lien
foreclosure sales held pursuant to NRS §116.3116 et
seq. between approximately October 1, 2010 and
October 1, 2015. Amici collectively own between
approximately 200 and 250 such properties with a
potential market value totaling tens of millions of
dollars. Amici are representative of scores of other
similar individuals and small business entities who
also purchased such properties during the relevant
time period.

SUMMARY OF ARGUMENT

For the past several years, the purchasers of real
properties at homeowners association lien foreclosure
sales in Nevada have been embroiled in litigation with
purportedly secured deed of trust holders regarding
the force and effect of NRS §116.3116, which provides
a homeowners association with a super-priority lien on
an individual homeowner's property for up to nine
months of unpaid homeowners association dues. In a
nutshell, the purchasers of these properties have
always asserted that homeowners’ association lien
foreclosure sales served to extinguish all junior liens,
including a first position deed of trust, pursuant to
black letter lien law. Deed of trust holders incorrectly

L Amici provided petitioner and respondent with timely
notice of their intent to file this brief. All parties have consented
to the filing of this brief. No counsel for a party has authored this
brief in whole or in part, and no person or entity other than amici
or their counsel made any monetary contribution intended to
fund the preparation or submission of this brief.
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asserted that their security interests survived the
HOA lien foreclosure sales.

The conflicting positions of the purchasers and the
purportedly secured mortgage holders were the
subject of significant dispute for a lengthy period of
time. However, on September 18, 2014, the Nevada
Supreme Court, in the matter of SFR Investments Pool
I, LLCv. U.S. Bank, N.A., 130 Nev. ___, 334 P.3d 408,
2014 WL 4656471 (Adv. Op. No. 75, Sept. 18, 2014),
definitively determined that the foreclosure of a
homeowners association’s super-priority lien does
indeed extinguish a first deed of trust. “The SFR
decision made winners out of the investors who
purchased foreclosure properties in HOA sales and
losers of the lenders who gambled on the opposite
result, elected not to satisfy the HOA liens to prevent
foreclosure, and thus saw their interests wiped out by
sales that often yielded a small fraction of the loan
balance.” Freedom Mortg. Corp. v. Las Vegas Deuv.
Grp., LLC, 2015 U.S. Dist. LEXIS 66249, 1-2 (D. Nev.
May 19, 2015) (Dorsey, J.).

The Nevada Supreme Court’s decision in the
matter of SFR Investments was hardly the end of the
road in the battle between purchasers and formerly
secured lenders. Instead of accepting the Nevada
Supreme Court’s decision, financial institutions
turned to other arguments, including arguments
related to the constitutionality of N.R.S. Chapter 116.
This is the case despite the fact that the Nevada
Supreme Court had specifically determined that the
statute did not violate due process in the matter of
SFR Investments.

Notwithstanding the Nevada Supreme Court’s
prior determination that N.R.S. Chapter 116 does not
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violate due process, the Ninth Circuit Court of
Appeals, in the matter of Bourne Valley Court Trust,
determined that NRS Chapter 116 included an “opt-
in’ notice scheme” that is facially unconstitutional.
The Ninth Circuit Court of Appeals’ decision that
N.R.S. Chapter 116 “facially violated mortgage
lenders’ constitutional due process rights” did not
address in any manner the fact that the Supreme
Court of Nevada had already construed NRS
§116.3116 et seq. to require notice to the mortgage
lenders. See Las Vegas Dev. Grp., LLC v. Yfantis, 2016
U.S. Dist. LEXIS 110793, 1-2 (D. Nev. Aug. 18, 2016)
(Gordon, J.).

More recently, the Nevada Supreme Court
overruled Bourne Valley in the matter of Saticoy Bay
LLC Series 350 Durango 104 v. Wells Fargo Home
Mortgage, 133 Nev. Adv. Op. 5 (January 26, 2017),
holding that no state action exists with respect to the
privates sales pursuant to NRS Chapter 116 and that
due process is thus not implicated. This holding
directly contradicted the then-existing Ninth Circuit
Court of Appeals’ decision in the matter of Bourne
Valley Court Trust.

The conflict between the Nevada Supreme Court
and the Ninth Circuit has resulted in chaos. As the
law currently stands, a party may prevail on the
merits of its case in State Court and lose on identical
facts in Federal Court. This circumstance was not
changed by the amendment of NRS Chapter 116.

In response to the flood of litigation related to
NRS Chapter 116 over the course of the past several
years, the Nevada Legislature enacted Senate Bill
306, which became effective on October 1, 2015.
Among other things, SB 306 substantially clarified the
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existing notice requirements of NRS Chapter 116.
However, the amendment of the law did nothing to
resolve the ongoing disputes related to the many
hundreds or thousands of homeowners’ association
lien foreclosure sales that took place prior to October
1, 2015.

In excess of 1300 lawsuits related to pre-October
1, 2015 foreclosure sales are currently pending before
the State and Federal Courts of Nevada and the Ninth
Circuit Court of Appeals.? Obviously, each of these
sales was carried out pursuant to the law as it existed
at that time. Moreover, hundreds or perhaps
thousands more potential lawsuits exist with respect
to real properties that were the subject of homeowners’
association lien foreclosure sales but which are not yet
the subject of any form of litigation. The resolution of
each of these lawsuits and potential lawsuits hinges at
least in part upon the constitutionality of the law as it
existed prior to the enactment of SB 306. Thus, SB
306 has not in any manner served to resolve the claims
of scores of parties related to real property worth

2 The attached Appendix identifies over 1300 legal
proceedings that are currently pending before the District Courts
of the State of Nevada and the United States District Court for the
District of Nevada, each of which is believed to contest in some
manner the force and/or effect of a homeowners’ association lien
foreclosure sale pursuant to NRS Chapter 116. These actions were
identified primarily by searching court records for the names of
parties known to be involved in homeowners’ association lien
litigation. Not every action was individually reviewed and it is
possible that some of the listed cases do not relate specifically to
NRS Chapter 116. However, the vast majority of the listed actions
are so related. Moreover, the list is not meant to be exhaustive.
Hundreds of additional litigations are currently pending which
are not identified on the attached Appendix.
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hundreds of millions of dollars. It is thus critical that
this Court resolve the split of authority that now exists
between the Supreme Court of Nevada and the Ninth
Circuit Court of Appeals.

ARGUMENT

I. It Is Critically Important That This Court
Resolve The Split of Authority That
Presently Exists Between the Nevada

Supreme Court and the Ninth Circuit Court
Of Appeals.

The purpose of this brief is not to argue the merits
of the decision below but rather to bring to the Court’s
attention the sheer scope of the dispute that is at issue
and the number of parties that have been impacted
and that will continue to be impacted. As set forth
above, scores of individuals and small business
entities purchased real properties at homeowners’
association lien foreclosure sales that were carried out
under the authority of NRS Chapter 116 over the
course of more than a decade. In some cases, the
purchasers acquired tens or hundreds of such
properties over the course of time. In others, the
purchasers may have purchased a single property. In
every case, the rights of the purchaser and the rights
of the holder of a claimed security interest in the
associated real property are now directly affected by
the split of authority that exists between the highest
court of the State of Nevada and the Ninth Circuit
Court of Appeals.

As set forth above, well over one thousand
litigations related to NRS Chapter 116 are currently
pending before the Courts of Nevada. Although this
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litigation was initially filed in both the State and
Federal Courts of Nevada, since the Bourne Valley
decision, financial institutions have filed exclusively
in Federal Court while purchasers have filed
exclusively in State Court. The reason for this is quite
simple: financial institutions hope to prevail in
Federal Court based upon Bourne Valley while
purchasers hope to prevail in State Court based upon
Saticoy Bay. In fact, the Bourne Valley decision, in
conjunction with a bankruptcy filing by one of the
foreclosure agents that carried out many homeowners’
association lien foreclosure sales, has resulted in
several banks desperately seeking to remove State
Court cases to the United States Bankruptcy Court for
the District of Nevada. The banks are filing these
removals solely in an attempt to obtain the perceived
benefit of the Bourne Valley decision and to distance
themselves from the perils of Saticoy Bay.

On December 13, 2016, Alessi & Koenig, LLC
(“Alessi”) filed a Chapter 7 bankruptcy petition in the
United States Bankruptcy Court for the District of
Nevada, Case No. 16-16593-abl. Thereafter, shortly
after the Nevada Supreme Court issued its decision in
Saticoy Bay on January 26, 2017, various banks
commenced serially removing pending State Court
cases that involve sales conducted by Alessi to the
Bankruptcy Court. In some of these cases Alessi is a
party to claims; in others it is nothing more than a
potential witness. It is noteworthy that the banks
caused no petitions for removal to be filed prior to the
date that Saticoy Bay was issued.

Bank of America, N.A. has stated that it intends
to seek summary adjudication of the cases in which it
is involved on the basis of Bourne Valley in the
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Bankruptcy Court — something that it simply could not
have successfully done in State Court. See In re Alessi,
Case No. 16-16593-abl, ECF #423 at 2:11-14; see also
ECF #329 at 2:10-13. The intent of the banks is clear:
to deny the State Courts jurisdiction over the claims
that were pending before them and to make Bourne
Valley their saving grace.

To date, over 150 State Court cases have been
removed to the United States Bankruptcy Court for
the District of Nevada. Wells Fargo Bank, N.A., the
Respondent herein, has sought an extension of time in
which to remove the State Court cases in which it is
involved until June 12, 2017. See In re Alessi, ECF
#147, 148. Thus, it is likely that many more petitions
for removal will be filed prior to that date, depending
upon the manner in which numerous pending motions
to remand are resolved in the meantime.

The split of authority that currently exists
between the Nevada Supreme Court and the Ninth
Circuit Court of Appeals has resulted in forum
shopping at its worst. As set forth above, identically
situated parties with identical facts may prevail in one
Court or the other while their case might be dismissed
or summary judgment might be granted against them
in the other venue. This is the sole reason that the
United States Bankruptcy Court has been flooded
with state law claims that are virtually unrelated to
the bankruptcy estate of Alessi. This is simply not a
viable situation.



8

II. SB 306 Has Provided No Relief To The
Parties That Are Litigating Before The
Courts Of Nevada

At first glance, it may appear that the Nevada
Legislature has “fixed” the ostensible problems that
existed in NRS Chapter 116 by way of the
amendments to the law that became effective on
October 1, 2015. However, although the Nevada
Legislature indeed belatedly clarified NRS Chapter
116 to more clearly set forth the notice requirements
of the statute, these changes have had no effect upon
the many homeowners’ association lien foreclosure
sales that took place prior to October 1, 2015 — or the
associated litigation.

Nearly all of the litigation that is currently
pending before the courts of Nevada arises from
homeowners’ association lien foreclosure sales that
took place prior to October 1, 2015. The parties to the
over one thousand litigations that remain pending are
litigating not whether the homeowners’ associations
complied with the notice requirements as they are
currently described but rather whether they complied
with the notice requirements as they were written at
that time. As such, it is imperative that this Court
settle the split of authority that presently exists
regarding the constitutionality of the statute as it then
existed.
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CONCLUSION

For the foregoing reasons, the petition should be
granted.

Respectfully submitted,

Timothy E. Rhoda

Counsel of Record

ROGER P. CROTEAU &
ASSOCIATES, LTD.

9120 West Post Road

Suite 100

Las Vegas, Nevada 89148
(702) 254-7775
croteaulaw@croteaulaw.com

May 4, 2017
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