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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

TEXAS ASSOCIATION OF
BUSINESS, TEXAS ASSOCIATION
OF MANUFACTURERS, TEXAS OIL
AND GAS ASSOCIATION, and
CHAMBER OF COMMERCE OF THE
UNITED STATES OF AMERICA,

Petitioners,

V. Case No.

UNITED STATES
ENVIRONMENTAL PROTECTION
AGENCY and LISA P. JACKSON,
Administrator, U.S. Environmental
Protection Agency,

T I T i T Tl g i TP g g

Respondents.

PETITIONFORREVIEW

Petitioners Texas Association of DBusiness, Texas Association of
Manufacturers, Texas Oil and Gas Association, and Chamber of Commerce of the
United States of America, hereby petition the court for review of the Final Action
of Respondents, United States Environmental Protection Agency and
Adminis;crator Lisa P. Jackson, entitled “Approval and Promulgation of
Implementation Plans; Texas; Revisions to the New Source Review (NSR) State
Implementation Plan (SIP); Nonattainment NSR (NNSR) for the 1-Hour and the

1997 8-Hour Ozone Standard, NSR Reform, and a Standard Permit; Final Rule,”

DALOI:11472303



published at 75 Fed. Reg. 56,424 (Sept. 15, 2010). A copy of the Final Rule is

attached. Venue is proper in this Circuit under 42 U.S.C. § 7607(b)(1) because the

Final Rule is applicable to Texas.

Robin S. Conrad

NATIONAL CHAMBER
LITIGATION CENTER, INC.
1615 H Street, N.W.
Washington, DC 20062
Telephone: 202.463.5337
Telecopier: 202.463.5346

Or COUNSEL

DALO1:1147230.3

Respectfully submitted,

o e U

“Man H. Beckwith
State Bar No. 02020150
Samara L. Kline
State Bar No. 11786920
Ryan L. Bangert
State Bar No. 24045446
BAKER BOTTS L.L.P.
2001 Ross Avenue
Dallas, TX 75201
Telephone: 214.953.6505
Telecopier: 214.661.4505

Matthew G. Paulson
State Bar No. 24030006
BAKER BOTTS L.L.P.
98 San Jacinto Blvd.
Suite 1500

Austin, TX 78701-4078
Telephone: 512.322.2500
Telecopier: 512.322.2501

ATTORNEYS FOR PETITIONERS TEXAS
ASSOCIATION OF BUSINESS, TEXAS
ASSOCIATION OF MANUFACTURERS, TEXAS
O1L AND GAS ASSOCIATION, AND CHAMBER
OF COMMERCE OF THE UNITED STATES OF
AMERICA




IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

TEXAS ASSOCIATION OF
BUSINESS, TEXAS ASSOCIATION
OF MANUFACTURERS, TEXAS OIL
AND GAS ASSOCIATION, and
CHAMBER OF COMMERCE OF THE
UNITED STATES OF AMERICA,

Petitioners,
V.

UNITED STATES
ENVIRONMENTAL PROTECTION
AGENCY and LISA P. JACKSON,
Administrator, U.S. Environmental
Protection Agency,

Respondents.

R N T I T N W

Case No.

CERTIFICATE OF INTERESTED PERSONS

Pursuant to Fifth Circuit Rule 28.2.1., the undersigned counsel of record

certifies that the following group of persons and entities is financially interested in

the outcome of this litigation. These representations are made in order that the

judges of this Court may evaluate possible disqualification or recusal.

1. Texas Association of Business (“TAB™)

2. Texas Association of Manufacturers (“TAM”)

3. Texas Oil and Gas Association (“TxOGA”)

DALBI:1147230.3



4. Chamber of Commerce of the United States of America (*U.S.
Chamber™)

5. Van H. Beckwith, Baker Botts L.L.P.

6. Samara L. Kline, Baker Botts L.L.P.

7. Matthew G. Paulson, Baker Botts L..L.P.

8. Ryan L. Bangert, Baker Botts L.L.P.

9, Robin 8. Conrad, National Chamber Litigation Center, Inc.

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, Texas
Association of Business states that TAB is Texas’ leading employer organization,
representing companies from large multi-national corporations to small businesses
in nearly every community of the state. TAB does not have any parent cofporation
that has a 10 percent or greater ownership interest in TAB. Further, no publicly-
held company has a 10 percent or greater ownership interest in TAB.

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, Texas
Association of Manufacturers states that TAM is an organization representing over
350 large and small companies from every manufacturing sector. TAM does not
have any parent corporation that has a 10 percent or greater ownership interest in
TAM. Further, no publicly-held company has a 10 percent or greater ownership

interest in TAM.
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Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, Texas
Oil and Gas Association states that TxOGA is a petroleum trade association in
Texas organized for the purpose of representing petroleum interests with respect to
legislation, regulation and public/industry affairs. Texas Oil and Gas Association
does not have any parent corporation that has a 10 percent or greater ownership
interest in Texas Oil and Gas Association. Further, no publicly-held company has
a 10 percent or greater ownership interest in Texas Oil and Gas Association.

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, Chamber
of Commerce of the United States of America states that the U.S. Chamber is the
world's largest business federation, representing 300,000 direct members and
indirectly representing the interests of more than 3,000,000 companies and
professional organizations of every size, in every industry sector, and from evéry
region of the country. The U.S. Chamber has no parent company, and no publicly

held company has a 10 percent or greater ownership interest in the U.S. Chamber.
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Respectfully submitted,

By ( moia L. [M

Robin S. Conrad Van H. Beckwith

NATIONAL CHAMBER State Bar No. 02020150

LITIGATION CENTER, INC. Samara L. Kline

1615 H Street, N.W. ‘ State Bar No. 11786920

Washington, DC 20062 Ryan L. Bangett

Telephone: 202.463.5337 State Bar No. 24045446

Telecopier: 202.463.5346 BAKER BOTTS L.L.P.
2001 Ross Avenue

Or COUNSEL Dallas, TX 75201

Telephone: 214.953.6505
Telecopier: 214.661.4505

Matthew G. Paulson
State Bar No. 24030006
BAKER BOTTS L.L.P,
98 San Jacinto Blvd.
Suite 1500

Austin, TX 78701-4078
Telephone: 512.322.2500
Telecopier: 512.322.2501

ATTORNEYS FOR PETITIONERS TEXAS
ASSOCIATION OF BUSINESS, TEXAS
ASSOCIATION OF MANUFACTURERS, TEXAS
Q1L AND GAS ASSOCIATION, AND CHAMBER
OF COMMERCE OF THE UNITED STATES OF
AMERICA
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CERTIFICATE OF SERVICE
I herby certify that on this 12th day of November, 2010, one copy of the
foregoing Petition for Review, as well as one copy of the accompanying Certificate
of Interested Persons, was served by Federal Express overnight mail on each of the
following:

The Honorable Lisa P. Jackson, Administrator
United State Environmental Protection Agency
Ariel Rios Building, 1101A

1200 Pennsylvania Avenue, N.W.

Washington, D.C. 20460

Correspondence Control Unit

Office of General Counsel (2311)

[.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Eric H. Holder, Jr.

Attorney General

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530-0001

W‘/%w

\Samara L. Kline

DALO1:114723C.3



Wednesday,
September 15, 2010

Part IV

Environmental -
Protection Agency

40 CFR Part 52

Approval and Promudgation of
Implementation Plans; Texas; Revisions to
the New Source Review (NSR) State
Implementation Plan (SIP); Nonattainment
NSR (NNSR) for the 1-Hour and the 1997
8-Hour Ozone Standard, NSR Reform, and
a Standard Permit; Final Rule
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ERVIRONMENTAL PROTECTION
AGENCY

40 CFR Pari 52

[EPA~ROB~0AR-2006-0133 and EPA-ROS—~
QAR-2005~TX-0025; FRL—~2198-6}1

Approval and Promulgation of
Implementation Plans; Texas;
Revisions to the New Source Review
{NSRA} State Implementation Plan (SIP};
MNonattainment NSR (MNSR) for the 1«
Hour and the 1297 8-Hour Ozone
Standard, NSR Reform, and a2 Standard
Permit

AGENCY: Environmental Protection
Agency.
-ACTION: Final rule.

summMany: EPA is taking final action o
disapprove submittels from the State of
Texas, through the Texas Commission
on Environmental Quality [TCEQ]}, to
revise the Texas Major and Minor NSR
SIP. We are disapproving the submitials
‘because they do not meet the 2002
revised Major NER SIP requirements.
We are also disapproving the submitials
as not meeting the Major Nonatiainment
NSR SIP requirements for
implementation of the 1897 8-howr
ozone national ambient air quality
standard (NAAQS) and the 1-hour
ozone NAAQS. EPA is disapproving the
submitied Standard Permit {SP} for
Palluten Control Projects (PCP) because
it does not meet the requirements of the
CAA for a minor NSR Standard Perimit
program. Finally, EPA is also
disapproving a8 submitted severable
definition of best available control
tachnology (BACT] that is used by
TCEQ in its Minor NSR SIF permitting
Program.

EPA is not addressing the submitted
revisions concerning the Texas Major
PSD NSR SIP, which will be addressed
in a separate action. EPA is taking no
action on severable provisions that
implement section 117{g) of the Act and
is restoring a clarification to an earlier
action that reroved an explanation that
a particular provision is not in the SIP
because it implemenis section 112(g) of
the Act. FPA is not addressing severabie
revisions o definitions submitted june
14, 2005, submittal, which will be
addressed in a separate action. We are
taking no action on a severable
provision relating to Emergency and
Temporary Orders, which we will
address in & separate aclion.

EPA is taking these activns under
section 118, part G, and part I, of the
Federal Clean Air Act (the Act or CAA)
paTES: This rule is effective ox October
15, 2010.

ADDRESSES: EPA has established a
docket for this action on New Source
Review (NSR) Nonattainment NSR
{NNSR] Program for the 1-Hour Ozone
Standard and the 1897 8-Howr Ozone
Standard, NSR Reform, and a specific
Standard Perrnit under Docket ID No.
EPA~ROB—OAR-2006-0133. The docket
for the action on the definition of BACT
is in Docket ID No, EPA-RO6-0AR-
2005-TX-0025, All documents in these
dockets are listed on the hitp://
www.regulations.gov Web site. Although
listed in the index, some information is
not publicly available, e.g., confidential
business information or other
information whose disclosure is
resiricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly availabie docket
materials are available either
electranicaltly through hitp://

wwv. regulations.gov or in hard copy at
the Air Permits Section {6PD-R),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
752022733, The file will be made
available by appoiniment for public
inspection in the Region 6 FOIA Revisw
Room between the hours of 8:30 am.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below to make an
appointmeni. If possible, please make
the appointment at least two working

"days in advance of your visit. There will

be a 15 cent per page fes for making
photocopies of documenis. On the day
of the visit, please check in at the EPA
Regicn 6 reception arca at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal, which is part of
the EPA record, is also available for
public inspection at the State Air
Agency listed below during official
business hours by appointment:

Texas Commmission on Environmental
Quality, Office of Alr Quality, 12124
Park 35 Circle, Austin, Texas 78753,

FOR FURTHER INFORMATION GONTACT: Mr.
Stanley M. Sprujel}, Air Permits Section
(6PD-R), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202-2733,
telephone (214) 665-7212; fax number
214-665-7263; e-mail address
spruisll.stunley@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this decument, the
following terms have the meanings
described below:
= “We,” “us,” and “our” refer to EPA.
s “Act” and “CAA” means Clean Air
Act.

o “403 CFR” means Title 40 of the
Code of Federal Regulations—Protection
of the Envirenxoent.

= “SIP” raeans Siate Implementation
Plan as establiched under section 3106 of
the Act.

= “NSR” means new source review, a
phrase intended to encompass the
statutory and regulatory programs that
regulate the construction and
modification of staticnary sources as
provided under CAA section
110{a}{2){C), CAA Title |, parts Cand D,
and 40 CFR 51.160 through 51.166.

» “Minor NSR” means NSR
established under section 110 of the Act
and 40 CFR 51.160.

+ "NNSR” means nonattainment NSR
established under Title I, section 110
and parnt D of the Act and 40 CFR
51.165. '

» “PSD” means prevention of
significant deterioration of air quality
established under Title 1, section 110
and part C of the Act and 40 CFR
51.1466.

+ “Major NSR” means any new or
modified spurce that is subject to NNSR
and/or PSD.

s “TSD™ means the Technical Suppont
BDocuraent for this action.

¢ “NAAQS” means national ambient
air quality standards promulgated under
section 109 of that Act and 40 CFR part
50.

= “PAL” means “plantwide
applicability limitation.”

+ “PCP” means “polintion control
project.”

o “TCEQ means “Texas Commission
on Environmental Quality.”

Table of Contents

1. Whal action is EPA taking?

1I. What is 1he background?

1. Bid we receive public comments on the
proposed Tulemaking?

V. What are the grounds for these aclions?

A. The Submitted Minor NSR Definition of
BACT SIP Revision

1. What is the background for the
submitied definition of BACT under 30
TAG 316.10{3) as proposed under Docket
Nao. EPA-RO6-OAR-2005-TX-00257

2. What is EPA's response fo comments on
the subxitied minor NSR definition of
BACT SIP revision?

3. What are the grounds for disapproval of
the snbmitted miner NSR definition of
BACT SI¥ revision?

B. The Submitted Anti-Backsliding Major
MNSR SIP Reguirements for the 1-hoar
Ozone NAAQS

1. What is the background for the
submitted anti-backs}iding major NSR
SIFP requirements for the 1-hour czone
NAAQS?

2. What is EPA’s response to comments on
the submitted anti-backsliding major
NSR SIP requirements for the t-hour
opzone NAAGS?
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3. What are the grounds for disapproval of
the submitted anti-backsliding major
NSR SIF requirements for the 1-hour
ozone NAAQST

C. The Submitted Major Nonattainment
NSR SIP Reguirements for the 1897 8.
hour Ozone NAAQS

1. What is the background for the
submitted major nosattainment NSR SIP
requirements for the 1987 8-hour ozone
NAAQS?

2. What is EPA’s response lo comments on
the submitied major nunattainment NSR
SIP requirements for the 1997 8-hour
azone NAAQS?

3. What are the grounds for disapproval of
the submiited major zenattainment NSR
SIF requirements for the 1997 &-hou
ozone NAAQS? i

B, The Submitied Major NSR Reform SIP
revision for Major NSR with PAL

. Provisions

1. What is the background for the
submitted major NSR reform SIP revision
for major NSR with PAL provisions?

2. What is EPA’s response to comments an
the submitted major NSR reform SIP
revision for major NSR with PAL
provisicns?

3. What are the grounds for disspproval of
the submitted major NSR reform SIP
revigion for major NSR with PAL
provisions?

E. The Submitted Non PAL Aspects of the
Major NSR SIP Requirements

1. What is the background for the
submiited non PAL aspects of the major
NSR 8IP ragquirements?

2. What is EPA’s response to comments on
the submitied non PAL aspects of the
major NSR SIP requirements? _

3. What are the grounds for disapproval of
the submitted non-PAL aspecis of the
major NSR SIP requirements?

F. Fhe Submitied Minor NSR Standarg
Permit for Pellution Control Project SIP
Revision

1. What is the background for the
submitted miner NSR standard permit
for pollution contro] project SIP
revision?

2. What is EPA’s response to commernts on
the submitted minor NSR standard
permit for pellution control project SIP
revision? :

3. What are the grounds for disapproval of
the submitted minor NSR standard
permit for pollution control project SIP
revision?

G. No Action on the Revisions o the
Definitions under 30 TAC 101.1

H. No Action on Provisions that Implement

Section 112(g} of the Act and for
Kestoring an Explanation that a Portion
of 30 TAC 116.115 is not in the SIP
Because it implements Section 112(g) of
the Act,

. No Action on Provision Relating to

Emergency and Temporary Orders.
J. Respoxnses to Genersl Comments on the
Proposal
V. Final Action
Vi, Statutory and Execulive Order Reviews

e

1. What action is EPA taking?

A. What regulations is EPA
disapproving?

We are disapproving the SIP revisions
submitted by Texas on June 10, 2005,
and February 1, 2006, as not meeting the
Act and the 1887 8-hour ozone Major
Nonattainment NSR SIP requirements,
and as not meeting the Act and Major
Nonattainment NSR SIP requirements
for the 1-hour ozone NAAQS. We are
disapproving the SIP revision submitted
by Texas on February 1, 2008, as not
meéting the Major NSR Reform SIP
requirements for PAL provisions and
the Major NS Reform SIF requirements
without the PAL provisions. We are
disapproving the Standard Permit for
PCP submitted February 1, 2006, as not
meeting the Act and Minor N8R 5IF
requirements. We propased to
disapprove the above SIP revision
subinittals on September 23, 2009 (74
FR 48467). We are disapproving the
State's regulatory definition for its Texas
Clean Air Act’s statutory definition for
“BACT” that was submiited in 30 TAC
116,10{3) on March 13, 18586, and huly
22, 1998, because it is not clearly
limited to minor scurces and minor
modifications. We proposed to
disapprove this severable definition of
BACT vnder our action on Qualified
Facilities. See 74 FR 48450, at 48463
{September 23, 2009). It is EPA’s
position that each of these six identified
portions in the SIP revision submittals,
8-hour ozone, 1-hour ozone, PALs, non-
PALs, PCP Standard Permit, and Minor

' NSR definition of BACT, is severable

from each other and from the remaining
partions of the SIP revision submitials.
We have evaluated the SIP
submissions to determine whether they
meet the Act and 40 CFR Part 51, and
are consistent with EPA’s interpretation
of the relevant provisions. Based upon
our evaluation, EFA has concluded that
each of the six portions of the SIF
revision submittals, identified below,
does not meet the requirements of the
Act and 40 CFR part-51. Therefore, each
portion of the State submittals is not
approvable. As authorized in sections
110(k}{3) and 361{a) of the Act, where
portions of the Siate submitial are
severable, EPA may approve the
portions of the submittal that meet the
requirements of the Act, take no action
an certain portions of the submittal 2
and disapprove the portions of the
submittal that do not meet the
Tequirements of the Act. When the

? In this action, we are taking no action on certain
provisions that are either oulside the scope of the
SIP or which revise an earlier subinitial of a base
regulation that is currently undergoing review for
aporopriate action.

deficient provisions are not severable
from the all of the submitted provisions,
EPA must disapprove the submitials,
consistent with section 301(a} and
110{k)(3) of the Act. Each of the six
portions of the State submittals is
severable from each other. Therefore,
EPA is disapproving each of the
following severable provisions of the
submittals: o .

¢ The submitted 1997 8-hour ozone
NAAQS Major Nonattainment NSR SIP
revision,

+ The submitted 1-hour ozone
NAAQS Major NNSR 51F revision,

s The submitted Major NSR reforn
SIP revision with PAL provisions,

o The submitted Major NSR reform
SIP revision with no PAL provisions,

¢ The submitted Minor NSR Standard
Permit for PCP SIP revision, and

« The submitted definition of “BACT”
under 30 TAC 116.10(3)} for Minor NSR.

The provisions in these submittals for
each of the six portions of the SIP
revision submitials were not submitted
to meet a mandatory requirement of the
Act, Theréfore, this final action to
disapprove the submilted six portions of
the State submittals does not trigger &
sanctions or Federal Implementation
Plan clock. See CAA section 179{a}.

B. What other actions is EPA taking?

EPA is taking action in a separate
rulemaking action published in today’s
Federal Register on the severable
revisions that relate to Prevention of
Significant Deterioration. The affected
provision that is being acied upon
separately in today's Federal Register is
30 TAC 118.160.

Woe are taking ne action on 30 TAC
116.400, 116.402, 116.404, and 116.408,
submiited February 1, 2006. These
provisions implement section 112(g) of
the Act, which is putside the scope of
the SIP. We are also making an
administyative correction relating tc 30
TAC 116.115(cH2}B)HMD. In our 2062
approval of 30 TAC 116.115 we
included ap explanation in 40 CFR
52.2270{c) that 30 TAC
116.1158{cH2}BYii}I) is not in the SIP
because it implements section 112{g) of
the Act, which is putside the scope of
the SIP. In a separate action published
April 2, 2010 {75 FR 16671), we
inadvertently removed the explanation
that states that this provision is not pant
of the SIP.

We are taking no action on severable
portions of the June 10, 2005, submittal
concerning 30 TAC 101.1 Definitions.
We will take action on these portions of
the subrnittal in a later rulemaking.

Finally, we are taking no action on

_severable portions of the February 1, -

2006, submittal which relate to
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Emergency and Temporary Urders. We
wiil take action on these portions of the
submitial in a later rulemaking.

I, What is the background?

A, Summary of Our Proposed Action

On September 23, 2009, under Docket
No. EPA-RO6—OAR-0133, EPA
proposed to disapprove revisions to the
SIP submitied by the State of Texas that
relate to revisions to the New Source
Review (NSR) State implementation
Plan (SIP); (1) Preventicn of Significant
Deterioration {PS0), {2} Nonattainment
NSR {NNSR) for the 1987 8-Hour Ozone
Standard, {3) NNSR for the 3-Hour
Ozone Standard, (4] Major NSR Reform
for PAL provisions, (5} The Major NSR
Reform SIP requirements without the
PAL provisions and (6] The Standard
Perimit for PCP. See 74 FR 48467, These
affected provisions that we proposed to
disapprove were 30 TAC 116.12,
116.121,116.150, 116,151, 116.160,
116,180, 118,182, 116.184, 116.1886,
116.188, 116,190, 116,182, 115.194,

116.196, 116.198, 116.610(a}, and
116.617 under Chapter 116, Control of
Air Pollution by Permits for New
Construction of Modification. EPA also
proposed on September 23, 2009, under
Docket Mo, EPA-R06-0OAR-2005-TX~
0025 (see 74 FR 48450, at 4846348464},
to disapprove a revision to the SIP
submitted by the State that relates to the
State’s Minor NSR definition of BACT.
The affected definition that we
proposed to disapprove was 30 TAC
116.10(3). See 74 FR 48450, at 48463—
48484. EPA finds that each of these six
submitied provisions is severable from
each other. EPA also finds that the
submitted definition is severable from
the other submitials.

FPA is taking action in a separate
rulemaking action published in today's
Federal Register on the severable
revisiong that relate io Prevention of
Significant Deterioration. The affected
provision that is being acted upon
separately in today’s Federal Register is
30 TAC 116.160.

EPA proposed on September 23, 2008,
under Docket No. EPA-R06—0AR-0133,
ne action on the following regulations:

e 30 TAC 116400, 116.402, 116.404,
116.4086, 116.610(d). These regulations
implement section 112{g] of the CAA
and are outside the scope of the SIP;

« 30 TAC 116.1200. This regulation
relates to Emergency and Temporary
Orders and will be addressed in a
separate action under the Settlement
Agreement in BCCA Appeal Group v.
EPA, Case No. 3:08~cv-01491-N (N.D.
Tex).

B. Summunary of the Submitials
Addressed in This Final Action

Tables 1 and 2 below summarize the
changes that are in the SIP revision
subroittais. A summary of EPA’s
evaluation of each section and the basis
for this final action is discussed in
sections HI through V of this preambie.
The TSD (which is in the docket)
includes a detailed evaluation of the
submittals.

TABLE 1-——SUMMARY OF FACH SIP SuUBMITTAL THAT IS AFFECTED BY THIS ACTION

Date sub- Date of . o
Tile of SIP submitial mitied 10 state Aegutations affectzd in this
EPA adoption
Qualified Facilities and Modification to Existing Fagilities 3/13/1996 2/14/1986 | 30 TAL 118.10—dedinition of "BACT™.
NSH Rule Revisions, section 112{q) Rule Review for 7122/1998 8/171998 | 30 TAC 116.10{3)}—definition of “BACT".
Chapter 116.
New Source Review for Eight-Howr Ozone Standard ... 6/10/2005 5/95/2005 | 30 TAC 116.12 and 115.150.
Federal New Source Review Permit Rules Reform ... 21172008 1/11/2006 | 30 TAC 118,12, 116,121, 116,150, 116.151, 116.180,
118.182, 116.184, 116,186, 116.188, 118.180,
116,192, 136.184, 116,196, 116.188, 116400,
116.402, 116,404, 116.408, 118.510, 116.617, and
1161200,
TABLE 2-~SUMMARY OF EACH REGULATION THAT 1§ AFFECTED BY THIS ACTION
Section Title S\ét;rggai Description of change Final action
Chapter 116—Control of Air Pollution by Permits for New Construction or Modification
Subehapter A--Oefinitions
36 TAC 1168103} ceeeie Detinition of “BACT” wiccisanienns 3f13M1006 | Added naw definition ... Disapproval.
7/22/1998 | Repesled and a new definilion
submitted as paragraph (3).
30 TAC 11612 s Nonattainment Review Definitions 6/10/2005 | Changed several definitions to | Disapproval,
implement Federal phase | nile
implementing 8hour  ozone
- standard.
Nonattainment Review and Pre- 2A/2006 | Renamed! section and added and | Disagproval,
vertion of Significant Deteriora- revised definitions 1o implement
tion Definitions. Federal NSR fAeform regula-
tions.
Subichapter B—New Source Review Permils
Division 1—Permit Application
30 TAC 116121 e, Actuad 1o Projected Actual Tast 2732006 | New Section .. Disapproval,
for Emnissions Increase.
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TABLE 2—SUMMARY OF EACH REGULATION THAT 18 AFFECTED BY THIS AcTION—Continued
Section Title Sléi;r:g;ial Description of change Final action
Divigion 5—Nonatlainment Review
30 TAC 116150 v ceneen New Major Source or Major Modi- 6102065 | Hevised section 1o implement i Disapproval
fication in Ozone Nonaltain- Federal phase | rule imple-
mesnt Area. meriting B8-hour ozone standard.
2/172006 | Revised section 1o implement | Disapproval
Federal NSR Reform regula-
tions.
30 TAC 116451 e New Ma;br Source or Major Modi- 2/4/2006 | Revised section jo  implement | Disapproval.
fication in Nonattainment Areas Federal N8R Reform regula-
Other Than Ozone, tlons.
Subchapter C—Plant-Wide Applicability Limils
Division J—Plant-Wide Applicability Limits
30 TAC 116,580 v Apphcability et 2/1/2006 | New Sechions ... Disapproval,
30 TAG 116,182 cvivieaeene Plant-Wide Appflicabilily Limit Per- 2/1/2006 | New Section Disapproval.
mit Apptication,
30 TAC 116,184 Applicatian Heview Schedule ....... 2/1/2008 | New Section Disapprovat.
30 TAGC 116,186 General and Special Conditions . 21/20606 | New Section .. Disanprovat.
36 TAC 116.188 . Plant-Wide Applicability Limii ....... 2172006 | New Section .. Disapproval.
30 TAC 116180 ... Federal Nonafainment and Pre- 21172006 | New Section ... Disapproval,
vention of Significant Detericra-
) fion Review.
30 TAC 116.192 Amendments and Alterations ....... 2/1/2006 § New Section ... Disapproval.
30 TAC 116194 . Public Notice and Comment ... 272008 | New Section ... Disapproval,
30 TAC 116196 . Henewal of a Plani-Wide Applica- 2112006 | New Saction .. Disapprovat,
- hifity Limit Petmit.
30 TAC 116.188 o Expiration and Voidance ............ 20172006 | New Section ....ceevveevcvieeiscnnins Disapproval.

Subchapter E-—Hazardous Air Pollutants: Regulations Governing Constructed-and Recohstructed Sources

(FCAA, §112(g), 40 CFR

Part 63)° .
30 TAC 116,400 e Apphcability oo 21/2006 | Recodification fromm  seclion | No action.
30 TAC 116,402 .viiececcnae EXCIUSIONS e e 2f1/2008 R;c;%;iigiion from  section | No action.
30 TAC 116,404 e snares Application 2/1/20086 R‘:c‘o%:ﬁi;ﬁon from  seciion { No action.
30 TAC 116.408 ................. | Public Notice Reguirements ......... 21112008 H%{oié%iz:g%ion from section § No action.

Subchapter F—Standard Permits

30 TAC 116,810

Applicatity

2/1/2008

Revised paragraphs {a), {(a){1)
through {2){5), (b}, and {d}>.

- Disapproval of paragraph
{a}
- No action on paragraph

id)

36 TAC 116817 wvrvicmnanns Staté Poliution Control  Project 2112006 | Replaced  former 30 TAC | Disapproval
Standard Permii, 116.617—Standard Permil for
Pollution Control Projects =,
Suhchapter K—Emergency Orders ¢
30 TAC 1161200 .o, | Applicability .oovicrecs e 2/1/2006 | Recodification No action.

from 30 TAC
116.410. :

a Recodification of former Subchapter C. These provisions are not SiP-approved.
830 TAC 116.610(d) is not SiP.approved.
<30 TAGC 116.617 is nol SIP-approved.

4 Recodifieation of former Subchapter E. These provisions are not SiP-approved.

€. Other Relevant Actions on the Texas
Permitting SIP Revision Submiitols

Final action on the submitied Major
NSR SIP elements and the Standard:

Permit is required by August 31, 2010,
as provided in the Consent Decree
entered on January 21, 2010 in BCCA
Appeal Group v. EPA, Case No. 3:08~

cv-01491-N [N.D. Tex). As required by
the Consent Decree, EPA published its
final actions for the following SIP
revisions: (1) Texas Qualified Facilities
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Program and its associated General
Definitions on April 14, 2010 (See 756 FR
19467]; and {2) Texas Flexible Permits
Program on July 15, 2010 (See 76 FR
41311).

TCEQ submitted on July 18, 2610, a
proposed SIP revision addressing the
PSD SIP requirements. We are acting
upon the previous PSD SIP revision
submittal of February 1, 2006, and the
newly sabmitted PSD SIP revision in a
separate rulemaking. Additicnally, EPA
acknowledges that TCEQ is developing
a praposed rulemaking package to
address EPA’s concerns with revisions
1o the New Source Review {NER) State
Implementation Plan [SIP};
Nonattainment NSR {NNSR] for the
1997 8-Hour Ozone Standard and the 1-
Hour Ozene Standard, NSR Reform, and
the PCP Standard Permit. We will, of
course, consider any rule changes if and
when they are subrmitted to EPA for
review, However, the rules before us
today are those of Texas’s corrent 1987
g-Hour Ozone Standard NNSR Program,
1-Hour Ozone Standard WNSR Program,
NSR Reform Program, PCP Standard
Permit, and we have concluded that
these current Programs are noi
approvable for the reasens set oul in this
notice.

HI. Did we receive public comments on
the proposed rulemaking?

In response 1o our September 23,
2009, proposal, we received commenis
from the following: Association of
Electric Companies of Texas (AECT);
Austin Physicians for Social
Responsibility {PSR); Baker Botts,
1L.L.P., on behalf of BOCA Appeal Group
(RCCA); Baker Botts, L.L.P., cn behalf of
Texas Industrial Project (T1P); Bracewell
& Guiliani, L.L.P., on behalf of the
Flectric Reliability Coordinating
Council (BRCC); Citizens of Grayson
County; Gulf Coast Lignite Coalition
{GCLLY; Office of the Mayor—Chty of
Housten, Texas {City of Houston); Harris
County Public Health and
Environmental Services (HCPHES);
Sierra Club—FHouston Regional Group
[Siexra Club); Sierra Club Membership
Services (including 2,062 individual
comment letters] (SCMS); Texas
Chemical Council [TCC); Texas
Commission on Environmental Quality
{TCEQY; Texas Association Business;
Members ¢f the Texas House of
Representatives; Texas Association of
Business {TAB}; Texas 01l and Gas
Association (TxOGA); and University of
Texas at Austin School of Law-—
Ervironmental Clinic {the Clinic) on
behalf of Environmental Integrity ]
Project, Environmenial Defense Fund,
Galveston-Houslon Association for
Smog Prevention, Public Citizen,

Citizens for Environmental Justice,
Sierra Club Lone Star Chapter,
Community-In-Power and Development
Association, KIDS for Clean Alr, Clean
Air Institute of Texas, Sustainable
Epergy and Economic Development
Cealition, Robertson County: Ourx Land,

_ Our Lives, Texas Protecting Our Land,

Water and Environment, Citizens for a
Clean Envirenment, Multi-County
Cuoalifion, end Citizens Opposing Power
Planis for Clean Alr.

We respond to these comments in our
evaluation and review under this final
action in section IV below.

IV, What are the grounds for these
actions?

" This section includes EPA's
evaluation of each part of the submitted
rules. The evaluation is organized as
follows: {1} A discussion of the
backgrourd of the submitied rules; (2} a
surmmary and response to each
cermanent received on the submitted

rule; and (3} the grounds for final action .

on each rule.
A. The Submitied Minor NSR State

. .BACT Definition SIF Revision

EPA proposed 1o disapprove this
severable definition of BACT in 30 TAC
136.10{3}, submitted March 13, 1896,
and July 22, 1898, when EPA proposed
to disapprove the Texas Qualified
Facilities Program [under Docket Ne.
EPA-RO6-0AR-2005-TX~0025). See 74
FR 48450, at 48463—-48464. The
submitials on March 13, 1996, and July
22, 1998, include a new regulatory
definition for the Texas Clean Air Act’s
definition of “BACT,” defining it as
BACT with consideration given to the
technical practicability and economical
reasonableness of reducing or
eliminating emissions.

1. What is the background for the
submitted definition of BACT under 30
TAEC 116.10(3) as proposed under
Dockest No. EPA-RO6~-0AR-2005+-TX~
00257

On July 27, 1972, the State of Texas
ravised its January 1972 permitting
rules, then Regulation VI at rule 503.16,
10 add the Texas Clean Alr Act statutory
requirernent that a proposed new
facilily and proposed modification
utitize BACT, with consideration to the
technical practicability and econemical
reasonableness of reducing or
egliminating the emissions from the
facility. EPA approved the revised
603.16 into the Texas SIP2 and that

2The January 1972 Texas NSR rules, as revised
in july 1872, require a proposed new facility or
modification 1o uiilize “best available control
igchnoiogy, with consideration to the technical
practicability and economic reasonabieness of

provision is presently codified in the
Texas 8IP at 30 TAC 116.131@M2ZHC.

The Texas NSR SIP includes not only
the PSD) BACT definition ® but also a
reguirement for a source to perform a
BACT analysis. See 30 TAC
116.111(a){2}{C). EPA relied upon this
SIP provision in its 1992 original
approval of the Texas PSD SIP as
meeting the PSD requirernent of 40 CFR
52.21(j). See 54 FR 52823, at 52824
52825, and 57 FR 28093, at 28096—
28096. Both Texas and EPA interpreted
this SIP provision to require either a
Minor NSR BACT determination or a
Major PSD BACT determination, Since
EPA's approval of the Texas PSD SiF in
1982, there bas been some confusion
about the distinction hetween a State
Minor NSR BACT definition and a PSD
Major NSR BACT definition and the
requirement that a sonrce must perform

" the relevant BACT analysis. .

TCE(} in 1996 submitted a regulatory
definition of the TCAA BACT statulory
provision but failed to distinguish the
submitted regulatory BACT definition as
the Minor NSR BACT definition. See the
proposed disapproval of the BACT
definition in 30 TAC 118.10(3) at 74 FR
48450, at 40453 [footnote 2}, 48463~
48464, TCEQ's proposed revisions to its
Qualified Facilities Program
rulemaking, and EPA’s June 7, 2010,
comment letter on TCEQ's Cualified
Facilities Program, for further
information.

reducing or eliminating the emissions resulting
from the facility.” This definition of BACT is from
the Texas Clean Alr Act. EPA approved this into the
Texas NSR ST possibly in the 1970's and definitely
on August 13, 1082 {47 FR 35193}, When EPA
approved the Texas PSD program SIP revision
suhmittals, including the State’s incorporation by
reference of the Federal definition of FSD BACT, in
1932, both EPA and Texas interpreted the use of the
TGAA BACT definition ta be for Minor NSR SIF
permilting purposes only. EPA specifically found
that the State's TCAA BACT definition did not meet
the Federal PSD BACT definition. We reguired the
use of the Federal PSD BACT definition for PSD 5IP
permitting porposes. Sz¢ the proposal and final
approval of the Texas PSI SIP at 54 FR 52823
{December 22, 1989] and 5% FR 280683 (Junse 24,
1992].

*Texas’s current PSD SIP incorporates by
reference the Federal PSD definition of BACT in 40
CFR 52.21[b}{12). See current SIP at 30 TAC
118.160(a). On Februay 1, 20086, TCEQ subimitted
a revision that recrganized 30 TAC 116.160 and
remioved the reference to the BACT definiton. On
Septensber 23, 2009, FPA proposed to disapprove
the 2006 revision te section 116, because of the
removal of the reference to the Federal PSP BACT
definition. On July 16, 2010, Texas subsnitted a
revision to section 116.160 that reinstated the
reference 1o the PSD BACT definition in 40 CFR
52.21{b)(12). See 30 TAC 116.160lc)(1}{A)
submitted July 16, 2020, EPA is addressing the 2006
and 2010 revisions to 30 TAC 136,160 in 2 separate
action published in today's Federal Register.
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2. What is EPA’s response o comments
on the submitted Minor NSR definition
of BACT SIP revision?

Comenent 1: TCEQ commented (under
Docket No. EPA-R06~0OAR-2005-TX~
0025) on the proposed disapproval of
BACT in the Guzalified Facilities
proposal that it will consider EPA’s
comments in connection with its
disapproval of the definition of BACT
and plans te revise its definition of
BACT to correct ihe deficiencies
identified in the proposal.

. Response: EPA acknowledges TCE(Q's
consideration of cur comments
regarding our disapprovail of the
definition of BACT as wsll as TCEQ’s
plans to revise its definition of BACT to
corTect the deficiencies identified in our
proposal. TCE(QY proposed to revise this
definition on March 30, 2010. Gn June
7, 2010, we forwarded comments to
TCEQ on this proposed rule. In our
comments, we stated thal the definition
of the TCAA BACT must be revised to
indicate more clearly that the definition
is for any ajfr contaminant or facility that
is not subject to the Federal permitting
requirementis for PSD. The proposed
substantive revisions to the regulatory
definition are acceptable, Nonetheless,
as we explained in our comment letter,
we believe that the TCAA BACT
regulatory definition should be given a
distinguishable name, e.g., State, Texas,
Minor NSR Best Available Control
Technology. We recognize that the State
Jmust continue to use the term BACT
sinee it is in the TCAA; we believe that
TCEQ could add before “BACT”
however, Texas, State, or Miner NSR, to
clearly distinguish this BACT definition
from the Federal P83 BACT definition.
" Comment 2: The Clinic commented
funder Docket No, EPA-RO6-0CAR-
2005-TX-0025) on the proposed
disapproval and agrees that this
definition cannot be substituted for the
Federal definition of BACT for purposes
of PSI3. The Clinic further comments
that rather than limiting the
applicability of the definition of “Texas
BACT” tc minor sources and
modifications, Texas should use a
different acronym for its minor NSR
technology requirement. The use of dua)
dsfipitions of BACT within the same
program is too confusing, as evidenced
by the ongoing appHcation of Texas
BACT in the Texas PSD permitting
proceedings.

 Hesponse: EPA agrees with the Clinic -

that the TCAA BACT regulatory
definition cannol be substituted for the
Federal definition of PSD BACT. EPA
takes note of the Clinfc’s comunent
regarding the dual use of the definition
of “Texas BACT” within the same

program and ensuing confusion. See
Response to Comment 1 above for
further information.

3. What are the grounds for disapproval
of the submitted Minor NSR definition
of BACT SIP revision?

EFA is disapproving the submitted
definition of BACT under 3¢ TAC
118.10(3} as proposed under Docket No.
EPA-RO6—0DAR-2005-TH-0025. EPA
proposed to disapprove this severable
definition of BACT in 30 TAC 116.10{3],
submitted March 13, 1996, and July 22,
1998, when EPA proposed to
disapprove the submitted Texas SIP
revisions for Medification of Existing
Qualified Facilities Program and
General Definitions {under Docket No.
FPA-RO6~-0OAR~2005~-TX-3025). See 74
FR 48450, at 48483--48464.

EPA received comments from TCEQ
and the Clinic regarding the proposed
disapproval of this submitted definition
as a revision to the Texas NSR S81P. See
our response to these cominents in
section IV.A.2 above, The subinitted
regulatory BACT definition of the TCAA
provision at 30 TAC 116.10(3) fails to
apply clearly only for minor sources and
minor modificationg at major stationary
sources. See the proposed disapproval
of the BACT definition in 3¢ TAC
116.10{3) at 74 FR 48450, at 40453
{fooinote 2}, 4846348464, TCEQ
Qualified Facilities proposal, and EPA’s
Qualified Facilities comment letter, for
further information. Morsover, we
strongly recommend, as suggested in
comments from the Clinic, that Texas
adopt a prefatory term before its TCAA
BACT definition, e.g., Stats, Texas, or
Minor N3R, to avoid any confusion with
the term BACT as used by the CAA and
the major source PSIJ program.

B. The Submitted Anti-Backsliding
Major NSR SIP Requirements for the 1-
Henr Ozone NAAQS

3. What is the background for the
submitted anti-backsliding Major NSR
SIF requirements for the 1-hour ozone
NAAQS?

On Jaly 18, 1997, EPA promulgated a
new NAAQS for ozone based upon 8-
hour average concentrations, The 8-hour
averaging period replaced the previous
1-hour averaging period, and the level of
NAAQS was changed from 0.12 parts
per miliion (ppm) to 0.08 ppm {62 FR
38865).% On April 30, 2004 (69 FR

+On March 12, 2008, FPA sipnificantly
strengthened the 1987 8-hour ozone standard, to a
level of 0.075 ppm. EPA is developing rules needed
for implementing the 2008 revised 8-hour ozone
standard and has received the States’ submittals
identifying areas wilk their bonndaries they
identify to be designated nonattainment. EPA is
yeviewing the States’ submitted data.

23951}, we published a final rule that
addressed key elements related to
implementation of the 1997 8-hour
ozone NAAQS including, but not
limited to: revocation of the T-hour
NAAQS and how anti-backsliding
principles will ensure continued
progress toward attainment of the 1997
8-hour ozone NAAQS. We codified the
anti-backsliding provisions governing
the transition from the revoked 1-hour -
ozone NAAQS to the 1997 8-hour ozone
NAAQS in 40 CFR 51.905(a}. The 1-
hour ozone major nonattainment NSR
SIP requirements indicated thal cerlain
1-hour ozone standard requirements
were not part of the list of anti-
backsliding requirements provided in 40
CFR 51.905().

On December 22, 20086, the DC Circuit
vacated the Phase 1 Implementation
Rule in its entivety. South Coast Air
Quality Management District, et al., v.
EPA, 472 F.3d 882 (DC Cir, 2006}, reh'g
denied 489 F.3d 1245 (2007) (clarifying
that the vacatur was limited te the
issues on which the court granted the
petitions for review}. EPA requested
rehearing and clarification of the m:ling
and on June 8, 2007, the Ceurt clarified
that it was vacating the rule only 1o the
extent that it had upheld petitioners’
challenges. Thus, the Court vacated the
provisions in 40 CFR 51.808{e) that.
waived obligations under the revoked 1-
hour standard for NSR. The court's
ruling, therefore, maintaing major
nonattainment NSR applicability
thresholds and emission offsets
pursuant to classifications previously in
effect for areas designated
nonattainment for the 1-hour ozone
NAAQS.

On June 10, 2005 and February 3,
2006, Texas submitted SIP revisions 1o
30 TAC 116.12Z and 30 TAC 116.150
which relate to the transition from the
major nonattainment NSR requirements
applicable for the 1-hour vzone NAAQS
to implementation of the major
nonattainment NSR requirements
applicable to the 1987 8-hour vzone
NAAQS. Texas's revisions at 36 TAC
116.12{18) {Footnole 6 under Table ]
under the definition of “major
modification™ and 30 TAC 115.150{d)
introductary paragraph, effective as
State law on June 15, 2005, provide that
for “the Houston-Galveston-Brazoria,
Dallas-Fort Worth, and Beaumont-Port
Arthur eight hour ozone nonattainment
areas, if the United States
Envirenrnental Protection Agency
premulgates rules requiring new source
review permnii applications in these
areas to be evaluated for nonattainment
new source review according to the
area’s one-hour standard classification,”
then “each application will be evaluated
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according to that area’s one-hour
standard classification” and ** * * the
de minimis threshold test (netting} is
required for all modifications to existing
major sources of VOC or NOy in that
area * * *.* The footnote 6 and the
introductory paragraph add a new
requirement for an affirmative
regulatory action by EPA on the
reinstaternent of the 1-hour ozone
NAAQS major nonattainment NSR
requirements before the legally
applicable major nonattaimment NSR
requiremnents under the 1-hour ozone
standard will be implemented in the
Texas 1-hour ozone nonaftainment
areas.

The currently approved Texas major
nonattaitnment NSR SIF does not require
such an affirmative regulatory action hy
EPA before the 3-hour ozone major
nonattainment N5R requirementis come
into effect in the Texas 1-hour ozone
nonaitsinment areas. The current SIP
states at 30 TAC 116.12(18} (Foomote 1
under Table I} that “Texas
nonaitainment area designations are
specified in 40 Code of Federal
Regulations § 81.344.” That section
includes designations for the one-howy
standard as well as the eight-hour
standard. Morcover, the submittad
revisions {a 30 TAC 116.12(18) and
116.156{d) do not compart with the
South Coost decision as discussed
above.

The court opinion maintains the
lower applicability thresholds and more
stringent offset ratios for a 1-hour ozone
nonatiainment area whose classification
under that standard was higher than its
nonattainment classification under the
8-hour standard. In the submitied rule
revision, the lower applicability
thresholds and muore stringent offset
ratios for a classified 1-hour czone
nonattainment area would not be
required in a Texas t-hour ozone
nonattainment area unless and uniil
EPA promulgated a rulemaking
implementing the South Coast decision.
Although EPA proposed that the Texas
revision relaxes the requitements of the
appreved SIF and we stated that EPA

- lacks sufficient information to
determine whether this relaxation
would not interfere with any applicable
requirement concerning attainment and
reasonable further progress, or any other
applicable requirement of the Act {see
74 FR 48467, ai 48473} we have now
determined that it is unnecessary io
reach this issue because the revision
nonetheless fails to comply with the
CAA, whereas, the existing approved
8P meets CAA requirements.

2. What is EPA’s response to commenis
on the submitted anti-backsliding Major
NSR SiP requirements for the 1-Hour
Ozone NAAQS?

Comment 1: TCEQ commenied that
the anti-backs]iding issus associated
with the status of the reguirements for
compliance with the 1-hour ozone
NAAQS with the implementation of the
8-hour ozene NAAQS was delayed by
Hitigation that took several years to
become final. TCEQ adopled changes to
30 TAC 116.12{18) in }une, 2005, prior
to the resclution of the litigation. After
the South Coast decision, EPA
subsequently stated it would conduct
rulemnaking to address the 1-hour ozone
NAAQS requirements.5 TCEQ commits
to work with EPA to ensure that the rule
is revised to coraply with current law.

Response: EPA acknowledges TCEQ's
commitment to revise its State roles to
implement the Major NER anti-
backsliding requirement. However, the
2007 Meyers Memorandum cited in the
comment d4id not indicate that Siates
shounld await EPA rulemaking before
taking any necessary steps io comply
with the South Cocst decision. Rather,
the mernorandum encouraged the
Regicns to “have States comply with the
court decision as guickly as possible.”
The memarandum’s veference to
“rulemaking to conform our NSR
regulations to the court’s decision™ was
not intended to suggest that States could
simply ignore the gourt’s decision until
EPA had updated its regulations to
reflect the vacatur,

Cominent 2: The Clinic commented
that Texas rules limit enforcement of the
1-hour ozone NAAQS in viclation of
South Coast Air Quality Management
District v. EPA. As a result of this
decision, States must irmediately
comply with the formerly revoked 1-
hour ozone reguirements, inclhuding
NNSR applicability thresholds and
emission offset requirements. Texas
rules include two provisions that
require EPA 1o conduct rulemaking
hefore TCEQ can begin enforcing the
onre-hour standard classification
requirements for NAADS, See 30 TAC
116.12{18}, Table I, and 116.150{d).

Response: See response to Comment
i.

8 See Mew Source Review [NSR} Aspects of the
Decision of fhe U.S. Court of Appeals for the
District of Colutabia Circuit on the Phase I Rule to
Implement the 8-Howr Ozone National Ambient Air
Creality Standards (NAAQS]), fror: Robert J. Meyers,
Principal Beputy Assistant Adminisirater, to EPA

Regional Administrators, dated Oclober 3, 2607.

This memorandem is in the docket for this action
numbered EPA-ROG-0AR-2006-0133-0007 and is
wvailable al: htipsrwww.regulations.gov/search/
Regs/

home himidocumentDeloiFR=09000063661 98 7.

Comment 3; BGCA, TIP, TCG,
commented that the Texas rules
regarding the 1-hour/8-hour transition
are neither inconsistent with the CAA,
nor the cowrt’s decision in South Coast.
With its remand to EPA following
vacatur of parts of the Phase 1 trangition
tule, the South Coast court did not offer
specific direction concerning
implementation of the backsliding
requirements as they apply to NSR.
However, the court in its Opinion an
Peiitions for Rehearing “urged” EPA “to
act prompity in promulgsting a revised
rule that effectuates the statetory
mandate by implementing the eight-
hour standard * * *" South Coast Air
Quality Mgmt. Dist. v. EPA, 484 F.3d
1245, 124849 {DC Cir. 2007].

The commenters note that consistent
with the court’s direction in Seuth
Coast, the language of CAA §172(e)
suggests that EPA must take definite
action to implement anti-backsliding
Tequirements:

1fthe Administrator relaxes a national
primary ambient air quality standsrd * * *
the Administrator shall, within 12 months
after the reloxation, promulgote requiremnenis
appliceble to all areas which have not
attained that standard ss of the date of such
relaxation. Such requirements shall provide
for controls which ere not less stringent than
the controls applicable to areas designated
nonaltginment before such relaxation.

42 U.5.C. 7502(e} {emphasis added).
Commenters claim that an October 2007
memorandum from EPA Deputy
Administrator Roberl Meyers stated that
EPA intends lo undertake rulemaking to
conform the Agency’s NSR regulations
to the Seuth Coost decision and yet EPA
has not yet proposed such arule. The
footnote & and introductory paragraph
cited in EPA’s proposed disapproval are
consistent with CAA § 172(e} and not a
basis for disapproval of the proposed:
SIP revision. TCC stated that it is
reasomable for TCEQ to understand that
some EPA action is necessary before it
proceeds with appropriate rule changes
to reinstate the major NMNSK
apphicability thresholds and emission
cifset requirements, and this isnot a
rational basis to justify disapproving the
State’s rules.

Response: EPA disagrees with the
claim that States aze under no obligation
to take sieps to comply with the South
Coast decision until EPA updates its
regulations, Neither the cowrt’s vacatur
of the provision that waived States’
obligation to include in their STPs NSR
provisions meeting the requirements for
the 1-hour standard nor section 172(e}
mandate that EPA promulgate a rule
before such a requirement applies.

As EPA pmviged in the preamble to
the Phase 1 Implemeniation Rule and as
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recognized by the Court in Seuth Coast,
CAA §172{e} does not apply because
the 1897 8-hour NAAQS was a
strengthering, rather than a relaxation,
of the 1-hour NAAQS. See 69 FR 23951,
2t 23972 (April 30, 2004}, 488 F.ad at
1248. However, in the preamble to the
Fhase I Implementation Rule, we cited
to section 172(e) of the CAA and stated
that “if Congress intended arees to
remain subject to the same level of
control where a NAAQS was relaxed,
they also intended that such controls
not be weakened where the NAAQS is
made more stringent.” See 69 FR 23951,
al 23972 (April 30, 2004). Thus, even if,
as suggested upon revocation of a
standard in the absence of an EPA rule
retaining them pursuant 1o section
172{e), that would hold true only where
section 172{e) direcily applied, i,
where EPA had promulgated a less
stringent NAAQS. Regardless, FPA
disagrees with that interpretation of
section 172(e). Rather, EPA interprets
the CAA as retaining requirements
applicable to any area, but allowing FPA
through rulemaking to develop
alternatives approaches or processes
that weuld apply, so Jong as such
aiternatives ensure that the
Tequirernents are no less siringent than
what applies under the Act. Thus, in the
case, once the Court vacated EPA
determination under the principles of
section 172(e) that NSR as it applied for
the 1-hour NAAQS should no longer
apply, that requirement, as established
under the CAA, once again applied. We
do net believe that the interpretation
suggesied by the commenters is a
reascnable interpretation as it would
allow areas 1o discontinue
implementing measures mandated by
Congress with respect to a revoked-
standard in the absence of EPA
rulemaking specifically retaining such
obligations. Such a result would be
counter to the health-protective goals of
the CAA and inconsistent with the
South Coost decision, which upheld
EPA’s authority to revoke standards but
only where adequate anti-backsliding
requirements were in place.

Nor do we belisve that the language
cited by the commenter from the South
Coust decision supports their claim that
rulemaking is necessary before the
statutory 1-hour NSR requirement
applies. The guoted language from the
court’s opinion immediately follows a
semtence that pertains to the
classification issue that was decided by
the Court. Specifically, the Court notes
that some parties objected to a partial
vacatur of the rule because H would
© “inequitably exernpt Subpart 1 areas
from regulation while the remand is

pending.” See 489 F.3d at 1248, In other
waords, certain States with areas subject
to subpart 2 clairned it would be
inequitable for such areas to remain
subject to planning obligations whila
subpart 1 areas would be “exempt.” The
Court responded by saying that a
camplete vacatur “would only serve to
stall progress where il is most needed”
snd then urges EPA "to act promptly in
promuigating a revised rule.” See 489
F.34 at 1248. Thus, this portion of the
apinion expressly addressed the need
for EPA to promulgate a rule quickly so
that areas that had been classified as
subpart 1 would ne langer be “exempt”
from planning requirements for the 1997
ozone NAAQS, which requirements are
linked to whether an area is subject only
to subpart 1 or also subpart 2 and to an
area’s classification under subpart 2.

For these reasons, the effect of the
peortion of the court’s ruling that vacated
the waiver of the 1-hour NSR obligation
is to restore the statutory obligation for
areas thal were nonattainment for the 1-
hour standard at the time of designation
for the 1997 8-hour standard to include
in their SIPs major nonattainment NSR
applicability thresholds and emission
offsets pursuant to the ares’s
classifications for the 1-hour ozone
NAAQS at the lime of designation for
the 1997 ozone NAAQS.

In addition, the Court specifically
concluded that withdrawing 1-heur
NSR from a SIP “would constitute
impermissible backsliding.” See 472
F.3d at 900. Thus, it would be
inconsistent with the South Coast
decision for Texas to withdraw the 1-
hour NSR applicability thresholds and
emission offsets from is SIP. Texas's
proposed addition of SIP language
conditioning implementation of the 1-
hour NSR thresheolds and offsets on an
affirmative reguiatory action by EPA
would be equivalent, In terms of human
health impact, to a temporary
withdrawal of those requirements from
the SIP, and therefore would be
inconsistent with the Court’s decision.

Finally, we note that the 2007 Meyers
Memaorandum cited in the comment did
not indicate that States should await
EPA rulemaking before laking any
necessary steps to comply with the
South Coast decision. Rather, the
memorandum encouraged the Reglons
to “have States comply with the court
decision as quickly as possible.” The
memorandum’s reference to
“rulsmaking to conform our NSR
regulations to the court’s decision” was
not intended to suggest that States could
simply ignore the court’s decision until
EPA had updated its regulations to
reflect the vacatur, EPA proposed to
remove the vacated provisions from iis

regulations on janvary 16, 2009 {74 FR
2936}

3. What are the grounds for disapproval
of the submitted anti-hacksliding Major
NSR SIP requirements for the 1~haur
ozone NAAQS?

EPA is disapproving the submitied
Anti-Backsliding Major NSR SIP
revisions for the T-hour ozone NAAQS.
This includes the SIF revisions
submitted June 10, 2005, and February
1, 2006, with changes to 30 TAC 116.12
and 30 TAC 116,150 which relate 10 tha
transiticn from the major nonattainment
NSR requirements applicable for the 1-
hour ozone NAAQS to implementation
of the major nonatiainment NSR
requirements applicable to the 1997 8-
hour ozone NAAQS. See section B.1,
fivst three paragraphs, for the
information regarding EPA's
promulgation of the new 1897 8-hour
ozone NAAQS, EPA’s Phase 1
Implemeniation Rule, the court bistory,
and the description of the submitted SIP
revisions.

The currenily approved Texas major
nonattainment NSR SIP does not require

such an affirmative regalatory action by >

EPA before the 1-hour czone major
nonattainment NSR requirements can be
implemented in the Texas 1-hour ozone
nonattainment areas. However, the
submitted revisions to 30 TAC
116.22{18) and 116.150{d)} do ot
comply with the CAA as interpreted by
the Court in the South Coast decision
because the opinion doss nol require
further action by EPA with respect to
NSR, as discussed above.

EPA received comments from TCEQ,
the Clinic, and industry regarding the
proposed disapproval of these
submitted SIP revisions. See our
response {o these comments in section
IV.B.2 above. We are disapproving the
revisions as not meeting part D of the
Act as interpreted by the Court in South
Coust for the Major NNSR SIP
requirements for the 1-hour ozone
NAAQS. See the proposal at 74 FR
48467, at 4847248473, our background
for these submitted SIF revisions in
section TV.B.1 above, and our response
to comments on these submitted SIP
revisions in section IV.B.2 above for
additional information,

C. The Submitied Major Nonattainment
NGSR SIP Requirements for the 1997 8~
Hour Ozone NAAQS

1. What is the background for the
submitted Major Nonattainment NSR
SIP requirements for the 1997 8-hour
ozona NAAQS?Y

EPA interprets its Major NSR SIP
rules to require that an applicability
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determination regarding whether Major
NER applies for a pollutant should be
based upon the designation of the area
in which the source is located on the
date of issuance of the Major NSR
pertnit. EPA also interprets the Act and
its Tales that if an area is designated
ponattainment on the date of issnance of
a Major NSR permit, then the Major
NSR pernit rmust be a NNSR permit, not
a PSH perruit. If the area is designated
attainment/unclassifiable, then under
EPA’s interpretation of the Act and its
rules, the Major NSR permit must be a
PSD permit on the date of issuance. See
the following: sections 160, 165,
172(c}{5) and 173 of the Act; 40 CFR
51.165{a}(2}(i) and 51.166{a}{7}{i). EPA’s
interpretation of these statotory and
regulatory requirements is gunided by the
memorandum issued March 11, 1991,
and titled “New Source Review (NER]
Program Transitional Guidance,” issued
March 11, 1991, by John S, Seitz,
Director, Office of Air Quality Planning
and Standard.®

Revised 30 TAC 116.150{a), as
submitied June 10, 2005 and February 1,
20086, now reads as follows under State

Jaw:

(a) This section applies to sll new
source review authorizations for new
sonstruction or modification of facilities
as follows:

(1} For all applications for facilities
that will be located in any ares
designated as nonattainment for ozone
under 42 United States Code {U.5.C),
7407 et seq. on the effective date of this
section, the issusnce date of the
authorization; and

(2} For all applications for facilitias
that will be located in counties for
which nonatisinment designation for
ozone under 42 U.S.C. 7407 ef seq.
becomes effective after the effective date
of this section, the date the application
is administratively complete.”

The submitied rule raises two
concerns. First, the revised language in
the submitted 30 TAC 116.150{z) is not

. clear as to when and where the

applicabiiity date will be set by the date
the application is administratively
complete and when and where the
applicability date will be set by the

5Ygu can access this dacument at: http:/fwww,
epa.govitin/nsrigen/nstrans. pdf.

1t is oy wnderstanding of State law, that a
“facility” can be an “emissions unil,” ie, any past
of a statienary source that emits or may bave the
potential to emit any air contaminant. A "faciity”
also can be a piece of equipment, which is smaller
than an “emissions wait” A “facility” canbe a
“major stationary source” as defined by Federal law.
A “fagility” vwnder State Jaw can be more than one
“major stationary sonrce.” It can include every
emissions point on & company site, without limiting
these eraissions points to ondy those belongiag to
the same industrial grouping (SIC code}.

issuance date of the authorization. The
rule, adopted and submitted in 2005,
apphies the dute of administrative
completeness of a permit application,
not the date of permit issuance, where
setting the date for determination of
NSR applicability after june 15, 2004
(the effective date of ozone :
nonattainment designations). The
submitted 2006 rule adds the date of
permit issnance. Unfortunately, the
submitted 2006 rule by introducing a
hifurcated structure creates vagueness
rather than clarity, The effective date of
this new hifurcated structure is
February 1, 2008. 1t is unclear whether
this means under subsection {1) that the
permit issuance date is used in existing
nonatiainment areas designated
nonattainment for ozone before and up
through February 1, 2066, Thus, the
proposed revision lacks clatity on is
face and is therefore not enforceable.
Secend, to the extent that the date of
application completeness is used in
certain instances to establish the
applicability date for Nonattainment
N8R requirements, such vse is contrary
to EPA’s interpretation of the governing
EPA regulations, as discussed above,
Thus, based upon the abuve and in
the absence of any explanation by the
Statg, EPA proposed to disapprove the
SIP revision submittals for not meeting
the Major NNSR SIF requirements for
the 1997 B-hour ozene standard. See the
proposal at 74 FR 48467, at 48473—
48474, for additional information.

2. What is EPA's response o commnents
on the submitted Major Nonattainment
NSR SIP requirements for the 1997 8-
hour ozone NAAQS?

Comment 1: TCEQ commenied that in
2006 it had revised the rule to clarify
and implement EPA interpretation thet
the applicability date is the date of
permit issuance, as well as provide for
the possibility of new nonattainment
areas. The 2006 submittal also added a
new bifurcated structure to the rule for
when applicability is based upon date of
submitial of & complete application and
when applicability is based upon the

-date of permit issuance. TCE(Q further

agrees that this new bifurcated structure
is unclear. TCEQ commits to work with
FPA to comply with current rule and
practice.

Response: EPA acknowledges TCEQ's
commitment o revise the rule to clarify
and implement EPA’s interpretation of
the Act that the applicability date is the
date of permit issuance for all
nonattainment aveas, including
applicability in newly designated
nonatiainment areas.

Cominent 2: TCEQ, the Clinic, BCG,
TP, and TCC commaentad on the

definition of “facility” as used in ils
submitted Major Nonattainment NSR
SIP Requirements for the 1897 8-how
ozone NAAQS. They also commented
on this definition under the evaluation
of the Submitted Non-FPAL Aspects of
the Major NSR 5IP Requirements in
section TV.

Response: See section IV.E.2,
Cormments 1 through 3, for the
comments and EPA’s response on the
definition of facility.

Comnment 3: The Clinic commented
that TCEQ’s rales fail to require all N8R
applicability determinaiions to be based
on the applicable attainment status of an
area on the date of permit issuance, as
required under the CAA. Texas rule
authorize certain sources to construct or
muodify in a nonattaimment area to
comply with PSD requirements rather
than NNSR requirements if the facility’s
permit application is administratively
complete prior to the area’s designation

1o nonattainment. See 30 TAC

116.150(a). While the rules are vague as
1o what constitutes the “effective date of
this section,” 30 TAC 116.150{al{2}
ciearly is not approvable because it
authorizes facilities to base applicability
determination on the area’s atiainment
status as of the date thejr applications
are administratively compiete.

Response: EPA agrees with this
comment. :

Comment 4: BCCA, TIP, TCC,
commented that the applicability cutoff
established in TCEQ rules is not
inconsistent with the CAA or EPA rules.
While it may be inconsistent with EPA’s
interpretation of that rule language, the
use of application completeness as an
applcability date is not inconsistent
with Part 51 itself. As a resuli, the
applicability cuteff dates, established in
30 TAC 116.150{a), are not appropriate
grounds for disapproval of the proposed
SIP revision. EPA concerns regarding
applicability dates are propesly
addressed through comments on
individual permits, and not through a
disapproval of the SIP revision, TCC
forther commenied that TCEQ rules
state that for facilities located in areas
that are designated nonattainment areas
aftex the effective date of TCEQ rules,
the NNSR requirements apply the day
the spplication is administratively
compiete. The day the application is
determined to be administratively
complets ocours prior to the issvance
date of the permit; therefore, the State's
rulss are more stringent than the Federal
rules in this regard.

Response: EPA disagrees with this
comment. The applicability cutoff
established in the subinitted revision is
inconsistent with the CAA and EFA
rules, EPA interprets EPA’s NSR SIP
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rules to reguire that an applicability
determination regarding whether Major
NSR applies for a poijutant should be
based upon the sttainment or
nonattainment designation of the area in
which the source is located on the date
of issuonce.of the Major NSR permit.
EPA also interprets its rules that if an
ared is designated nonattainment on the
date of issuance of a Major NSR permit,
then the Major NSR permit mustbe a
NNSR permit, not a PSD permit. If the
area is designated atteinment/
unclassifiable, then under EPA’s
interpretation of the Act and its rules,
the Major NSR permit must be & PSD
permit on the date of issuance. See the
following: sections 160, 165, 172{c)}{5}
and 173 of the Act; 40 CFR
51.165(a}{2)(i} and 51.166{a)(7}(). EPA’s
interpretation of these statutory and
regulatory requirements is guided by the
memeorandun issued March 11, 1991,
and titled “New Source Review {INSR)
Program Transitional Guidance,” issued
March 11, 1991, by John S. Seitz,
Director, Office of Air Quality Planning
and Standard. See section IV.C.1 above
for further information. The submitted
revision provides the regulatory
framework for administering individual
permits, thus it is necessary to ensure i
is consistent with the equivalent Federal
reguirements. The submitted revision
spplies the date of sdminisirative
cornpleteness of a permit application,
nat the date of pernit issuance, whers
setting the date for determination of
NSR applicability afier June 15, 2004
{ihe effective date of ozone
nonattainment designations). The
submitted revision also appears to spply
the date of permit issuance in existing
nonattainment aveas designated
nonattainment for ozone before and up
through February 1, 2006, This
regulatory structure creates ambiguity
and lacks clarity. Thus, the propossd
revision lacks clarity on its face and is
therefore not enforceable,

3. What are the grounds for disapproval
of the submitted Major Nonattainment
NSR SIP requirements for the 1997
a-hour ozone NAAQS?

EPA is disapproving the submitted
Major Nonatiasinment NSR 5IP
reguirements for the 1897 8-hour ozone
NAAQS, An applicability determination
for a Major Nonattainment NSR {NNSR}
permit based upon the date of
administrative complsteness, rather
than date of issuance, would allow more
sources to aveid the Major NSR
requiremenis where there is a
nonattzinment designation between the
date of administrative completeness and
the date of issuance, and thus this
submitted revision will reduce the

number of sources subject ta Major
NNSR requirements. The submitted
revised rule does not apply the date of

-- permit issuance in all cases and

therefore violates the Act, as discussed
previously. :

The submitted revised 2006 rule by
introducing a bifurcated structure
creates vagueness rather than clarity.
The effective date of this new bifurcated
structure is February 1, 2006. Thus, the
proposed revision lacks clarity en its
face and is therefore not enforceable.

EPA received comments from TCE(},
the Clinic, and industry regarding the
proposed disapproval of these
submitted SIP revisions. See our
response to these comiments in section
IV.C.2 above. See the proposal at 74 FR
48487, at 48473-48474, our background
for these suhmitted SiP revisions in
section IV.C.1 gbove, and our response
to comments on these submitted SIP

-revisions in section IV.C.2 above for

additional information.

D. The Submitted Major NSE Reform
SIP Revision for Mojor NSR With PAL
Provisions

1. What is the background for the
subinitted Major NSR reform SIP
ravision for Major NSR with PAL
provisions?

We proposed to disapprove the
foliowing non-severable revisions that
address the revised Major NSR SIP
requirernents with Plant-Wide
Applicability Limitation {PAL)
provisions: 30 TAC Chapter 116
submitted February 1, 2006: 36 TAC
116.12—Definitions; 30 TAC 116.180-—
Applicability; 30 TAC 116.182—Plant-
Wide Applicability Limiy Permit
Application; 30 TAC 116.184—
Application Review Schedule; 36 TAC
116.186-General and Special
Conditions; 30 TAC 118,188—FPlant-
Wide Applicability Limit; 30 TAC
1186.190--Federal Nonattainment and
Prevention of Significant Deterioration
Review; 30 TAC 116.192-Amendments
and Alterations; 30 TAC 116.194—
Public Notice and Comment; 30 TAC
116.196—Renewal of a Plant-Wide
Applicability Limit Permit; 30 TAC
116.158—Expiration or Veoidance.

We proposed disapproval of the PAL
Provisions because of the following:

» The submittal lacks a provision
which limits applicability of 2 PAL only
to an existing major stationary source,
and which precludes applicability of a
PAL to a new major stationary source,
as required under 46 CFR 51.165(f)(1)(i)
and 40 CFR 51.166{w){1){i), which
limits applicability of a PAL to an
existing major stationary source. In the
absence of such limitation, this

submission would allow a PAL to be
authorized for the construction of a new
major stationary source. In EPA’s
November 2002 TSD for the revised
Major NSR Kegulations, we respond on
pages 3~7-27 and 28 thal actuals PALs
are available only for existing major
stationary sources, because actuals PALs
are based on a source's actual
emissions.® Without 21 least 2 years of
operating history, a source has not
established actual emissions upon
which to base an actuals PAL. However,
for individual emissions units with less
than two vears of operation, allowable
ernissions would be considered as
actual emissions. Therefore, an actuals
PAL can be obtained only for an existing
major stationary source even if not all
ermissions units have at jeast 2 years of
emissions data. Moreover, the
development of an alternative to
provide new major stationary sources
with the option of obtaining a PAL
based on ailowable emissions was
foreclosed by the Court in New York v.

- EPA, 413 F.3d 3 at 38—40 (DC Cir. 2008)

{“New York I} (holding that the Act
since 1877 requires a comparison of
existing actual emissions before the
change and projected actual (or
poteniial emissions) after the change in
guestion is required}.

« The submittal has no provisions
that relate to PAL re-openings, as
reguired by 40 CFR 51.365{f}{8)(ii),
{ii)(A) through (G}, and 51.166{w}{8}{ii)
and {iiXa].

= There is no mandate that failure to

. use a monitoring system that meets the

reguirements of this section renders the
PAL invalid, as required by 40 CFR
51.165{f){12}(i}D)] and
51.186(w3{12}{i}d).

¢ The Texas submittal at 30 TAC
116.186 provides for an emissions cap
that may not account for all of the
ermissions of a pollutant at the major
stationary source. Texas requires the
Gwner of operator to submit a list of all
facilities to be included in the PAL,
such that not all of the facilities at the
entire major stationary source may bhe
specifically required to be included in
the PAL. See 30 TAC 116.182(1).
However, the Federal yules require the
GWRET OF operator 1o subrnit a list of &l
emissions units at the source. See 40
CFR 51.166(1){3](i) and 40 CFR
51.186{w}{3}{i}l. The Texas submiital is
unciéar as to whether the PAL would
apply to all of the emission units at the
entire major stationary source and

8The TSI for the 2002 NSR rule making is in the
docket for this action as document na. EPA-R0O6—
OAR-2006-0133-D010. You can access this
document at: http./fwww regulotions.gov/search/
Regs/ .
home htmltdocumentDetall?H=030000648002D965.
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therefore appears to be less siringent
than the Federal rules. In the sbsence of
sny demonstration from the State, EPA
propesed to disapprove 30 TAC 118.186
and 30 TAC 116.182{1) as not meeting
the revised Major NSR SIP
reguirements.

¢ Submitted 30 TAT 116.194 requires
that an applicant for a PAL permit must
provide for public notice on the draft
PAL permit in accordance with 36 TAC
Chapter 36—Public Notice—for all
initial applications, amendments, and
renewals or a PAL Permit.® Although
this submitted rule relates to the public
participation requirements of the PAL

-program, i is is not severable from the
PAL program. Because we proposed to
disapprove the PAL program, we
likewise proposed to disapprove 30
TAC 116.154,

» The Federal definition of the
“paseline actual emissions” provides
that these emissions must be calculated
in terins of “the averagerate, in tons per
year at which the unit actually emitted
the pollutant doring any consegutive 24-
month period.” See 40 CFR
51.165{aj{1}0oov){A}, (B}, (D} and (B}
and 51.166(b){47){1), (i), (iv), and {v}.
Emphasts added. Texas's submitted
definition of the term “baseline actval
emissions” found at 30 TAC
116.12(3)(A}, {B}, (I3}, and (E) differs
from the Federal definitien by providing
that the baseline shall be calculated as
“the rate, in tons per year at which the
unit actually emitted the pollutant
during any consecutive 24-month
period.” The submitted definition omits
reference to the “average rate.” The
definition differs from the Federal SIP
definition but the State failed o provide
a demonstration showing how the
different definition is at least as
stringent as the Federal definition.
Therefore, EFA proposed 1o disapprove
the different definition of “baseline

¥ “The submittals 4o not meet the following
public parlicipation provisipns for PALs: 1) Fer
PALs for existing msjor stationary sources, there is
20 provision that PALs be established, renewed. or
ingrrased through & procedure that is consistent
with 46 CFR 51.188 and 51.181, including the
requirement that the reviewing autherity provide
the public with notice of the proposed approval of
a PAL permit and at least a 30-day period for
subimitial of peblic comment, cansistent with the
Federal PAL rules at 40 CFR 51.165{{){5) and {11)
and 51,168{w}i{5} and (11} 2} For PALS for existing
major slationary sources, there is no requirement
that the State address ail material comments before
taking final action on the permit, consistent with 48
CFR 51.165{f)(%) and 51.166{w}{5). 3) The .
spplicability provision in seclion 38.403 doses not
incinde PALs, despite the crossyeference to
Chapter 3% in Section 116.394." See 73 FR 72001
{Novemher 26, 2008] for more information on
Texas's public participation rokes and their
relationship to PALs. The Novemher 2008 proposal
addressed the public participation provisions in 30
TAC Chapter 39, but did not specifically propose
action on 30 TAC 116.184.

actual emissions” found at 30 TAC
116.12(3) as not meeting the revised
Major NSR SIP requirements. Un the
same grounds for lacking a
demonstration, EPA propesed to
disapprove 30 TAC 116.182(2) that
refers to calculations of the baseline
actual emissions for a PAL, as not
meeiing the revised Major N8R SIP
regquirsments.

e The State also failed to include the
fellowing specific monitoring
definitions: “Continuous emissicns
monitering system (CEMS)” as defined
in 40 CFR 51.165(a}{1){oxi) and
51.166{b}{43); "Continuouns emissions
rate monitoring system (CERMS)” as

defined in 40 CFR 5§1.165{a){1)}{xxxiv)

and 51.166(b}{46}; “Continwous
parameter monitoring system ([CPMS}”
as defined in 40 CFR 51.165(a){1){xxxiii)
and 51.166(b}{45); and “Predictive
emissions monitoring system (PEMSY’
as defined in 40 CFR 51.365{a){ ){xxxdi}
and 51.166(b}{44). All of these
definitions concerning the monitoring
systems in the revised Major NSR SIF
requirements are essential for the
enforceability of and providing the
means for determining compliance with
a PALs program. Therefore, we
propoesed to disapprove the State's lack
of these four monitoring definitions as
not meeting the revised Major NSR SIP

" requirements. Additionally, where, as

here, a State has made a SIP revision
that does not contain definitions that are
required in the revised Major NSR 5P
program, EPA may approve such a
revision only if the State specifically
demonstrates that, despite the absence
of the required definitions, the
submitied revision is more stringent, or
at least as stringent, in all respects as the
Federal prograrn. See 40 CFR
51.165{a){1) {non-attainment SIP
approval criteria); 51.166(b) (PSD 5IP
definition approval criteria). Texas did
not provide such z demonstration,
Thersfore, EPA proposed to disapprove
the lack of these definitions as not
meeting the revised Major NSR 5IP
requirements.

None of the provisiens and
definitions in the February 1, 2006, S1P
revision submnittal pertaining to the
revised Major NSR SIP requiremnents for
PALs is severable from each other.
Therefore, we proposed to disapprove

" the portion of the February 1, 2008, SIP

revision submitial pertaining to the
revised Major NSR PALs SIP
requirements as not meeting the Act and
the revised Major NSR SIP regulations.
See the proposal at 74 FR 48467, at
4847448475, for additional
information.

2. What is EPA’s response to commenis
on the subritted Major NSR Reform SIP
Revision for Major NSR With PAL
provisions?

Comment 1: TCEQ cornmented that it
does not use a rate that differs from the
Federal NSR requiremnent relating to
baseline actual emissions. TCEQ
definition of “actual emdssions” includes
the modifier “average,” and “actual
emissions” are included in the
definition of “baseline avtual emissions™
rate. In praciice, TCE(} contends that a
reading of the eutire definition,
including parts {a}-{d}, results in an
average emission rate being used to
estabiish a baseline actual emission rate.
This is because to determine an actual
emission rate in tons per year from a
conseculive 24-month period requires
averaging the emissions over 24 months
to obtain an annual emission rate (an
average annual emission rate).

TCEQ is willing to work with EPA to
address any changes necessary to clarify
the definition, and specifically reference
that a baseline aciual emission rate is an
average emission rate, in tons per year,
of a Federally regulated new source
review pollutant.

Response: We appreciate the State’s
willingness 1o work with EPA to address
any changes necessary to clarify the
definition, and specifically reference
that a baseline actual emission rate is an
average emission rate, in tons per year, -
of a NSR zegulated pollutant, but
disagree with TCE(Ys comment, We
acknowledge that the SIP-approved
definition of “actual emissions” at 30
TAC 116.12{1} is based upon average
emissions but the lack of a specific
provision in the definition of “baseline
actual emissions” to require such
emnissions to be calculated as average
emissions can be interpreted to be lass
siringent than the Federal minimum -
requiremests because readers can
interpret “the” emissions rate to be the
highest rate instead of an average rate,
1t does not necessarily follow that the
reading of the entire definition and the
requiremeant to determine an actual
enzission ratz in ions per year from a
consecutive 24-mwonth period to obtain
an annual emission rate would result in
an average enyission rate. ‘

Comment 2: BCCA and TIP
commented that the substance of EPA’s
concern appears to be that the Texas
riles are missing the word “average.”
The missing terin is not grounds for
disapproval of the Texas definition of
“haseline actual emissions.” The
omission of the term “average” from this
phrase in the 30 TAC 116.12{3}
definilion does not render the definition
invalid or inconsistent with the
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equivalent provision in 40 CFR Part 51.
EPA cites a distinction without a
substantive difference, as application of
the twe definitions will reach the same
conchusion with regard to the tons per
year (“Ipy”] emission rate over the 24-
month baseline period. The Texas
definition of “baseline actual emissicns”
in the proposed SIP revision is
squivalent to the Federal definition in
this regard and should be approved.

Response: EPA disagrees with this
comment. See the response {o cormment
1 above.

Comment 3: TCEQ commenied on
EPA’s statements that TCE(Q's rules do
not include the following PAL
reguirements:

« Provisions for PAL re-openings;

= Requirements concerning the use of
menitoring systems {and associated
definitions);

» A provision which limits
applicability of a8 PAL only o an
existing major stationary source;

¢ A provision thai requires all
facilities at a major source, emitting a
PAL pollutant be inchuded in the PAL;

= A provision that 8 PAL include
avery emissions point at a site, without
Hmiting these emissions points to enly
those belonging to the same industrizal
grouping {SIC) code; and

» Notwithstanding the “Tack of
explicit limitation,” Le., defining facility
to equal emissions unit; that is how
TCEQ) applies the rule,

TCEQ will address these items in a
future rulemaking.

Response: We appreciate the State's
willingness to work with EPA to address
any changes necessary to clarily these
concerns relating to PAL re-openings;
requirements concerning the use of
monitoring systems {and associated
definitions); & provision which lHmits
applicahility of a PAL only to an
existing major stationary source; the
Tack of regulatory provisions relating to
ermissions to be included in a proposed
PAL, the lack of provisions to require
that all facilities at a major source,
emitting a pollutant for which a PAL is
being requested, be included in the
PAL; and the concern thaet PAL can
include every emissions point at a site,
without limiting these emissions points
to only these belonging to the same
industrial grouping (SIC) code.
However, our evaluation is based on the
submitted rule currently before us,

Comment 4: The Clinic comments
that Texas illegally allows PALs for new
sources based upon allowable
emissions. Federal regulations allow an
agency to approve 2 PAL for “any
existing major stationary source.” See 40
CFR 51.166{f}{1)(i). PALs are intended
{0 serve as thresholds for determining

when emission increases trigger NNSR
and PSD permitting review. As the DC
Circuit found in New York v. EPA,
“Congress clearly intended to apply NSR
to changes that inarease actual
emissions. New York v. EPA, 413 F.34d
3, 3840 {BC Cir. 2005.) Because new
sources do not have past actual
emissions, they cannot be subject o a
PAL. 67 FR 80186, 80285 {December 31,
2002}, The submiited Texas PAL rules
do not limit their applicability to
existing maior sources.

Response: EPA agrees with this
comment. The Federal PAL regulations
provide that “Itlhe reviewing authority
may approve the use of an actuals PAL
Jor any existing major stationory source
¥ % K7 Gee 40 CFR 51.166{f{1] and
51.166(w}(1). Emnphasis added. See the
discussion in the proposal at 74 FR
4B467, at 48474, and section IV.D.1
above, for further information.

Comment 5: Regarding Hiniting
issuance of PAL permits only {o existing
major stationary sources, BCCA, TIP,
and TCC comment that the absence of
a reference to “existing” facilities is not
grounds for disapproval of the Texas
PAL rules, Even absent a reference to
existing facilities, the Texas PAL rules
are substantively similar to and closely
track the Federal PAL regulaiions, as
TCEQ explained in adopting the Texas
PAL program.1® The Texas PAL rules’
applicability provisions are consistent
with the Federal PAL program in 40
CFR Part 51, and should be approved as
part of the Texas 8IF on that gasis.
Moreover, the Federal scheme
contempliates that “new” unils may be
included when calculating the baseline
actual emissions for a PAL.2* The
preamble goes on to provide, “For any
emission unit * * * that is construcied
after the 24-month period, emissions
equal to its PTE must be added to the
PAL level.” 12 Additionally, EPA issued
PALs before NSR reform and these PALs
showed a degree of flexibility tailored to
the specific sites. For example, in its
flexible permit pilot study, EFA
examined a hybrid PAL issued to the
Saturn plant in Spring Hill, Tennessse.
This permit consisted of PSD permit for
a major expansion with permitied
emissions based on projected future
actual emissions in combination with a
PSD permit for existing emissions units
with allowahle emissions based on
cervent actual emissions at the existing
ernissions units. According to EPA, that
plant’s hybrid PAL permit enabled
Saturn to add and medify new lines “in
a timely manner, while ensuring that

30 Seg 31 Tex Reg. 516, 527 & 528 {Jan. 27, 2008},
=r 57 FR 50,186, &1 80,208 {Dez. 31, 2082).
72 1d.

best available pollution control
technologies are installed and that air
emissions remain under approved
imits.” Texas’s PAL provisions are
consistent with the Federal PAL
provisions, and so should be approved.
EPA concerns regarding TCE(Q's
implementation of the Texas rules are
property addressed through cemmenis
on individual permits, and not through
& disapproval of the SIF revision.

- Response: EPA disagrees that Texas's
rules are consistent with the Federal
PAL provisions, and we find the
ebsence to a reference to “existing”
major stationary sources to be grounds
for disapproval. The Federal regulations
senerally adhere to the basic tenet that
the PAL ievel is based an actual,
historical operations. Such information
is absent for new major siationary
sources, and thus, EPA chose not to
allow PALs for new major stationary
sources. The commenters’ reference to a
hybrid PAL issued-o the Saturn plant
in Spring Hill, Tennessee, is not
relevant to the approvability of the
Texas's rules. This facility was
permitted under a flexible permit pilot
study, not under the provisions under
49 CFR 51.165(f} and 51.166(w), which
specify the minimum requirements for
an approvable State PAL SIP Program.
Moreover, TCEQ provided no
demonstration that its submitted
program is at least as stringent as the
Federa! minimum PAL SIP Program
requiremnents despile its broader
applicability. EPA’s concerns with the
submitted PAL Program revisions are a
result of its evaluation of these
revisions. EPA disapproval is due to
programmatic deficiencies, not
problems associated with individual
permits. Moreover, implementation by
the State of its State PAL program is
outside the scope of this rulemaking
action.

Comment 6: The Clinic comyments
that Texas's rules fail to include
adeguate reopening provisions. Federal
rules allow a permitting awthority o re-
open a PAL permit 1o correct errors in
calculating a PAL or to reducs the PAL
based on new Federal or State
reguiremnents or changing NAAQS levels
or g change in attainment status. See 40
CFR 51.165{f}{8). The Texas rules do not
provide for such reopening and are less
stringent than Federal regulations.

Response: BPA. agrees with this
comment. The Federal rules require
PAL re-openings as provided under 40
CFR 51.165(f)(8}(ii)) and
51.1668{w)(8}{ii). The State did not
provide any demonstration, as reguired
for a custormized Major NSR S1P
revision submittal, showing how its
submitted program is at least as
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stringent as the Federal PAL 3IF
Program requiremsnts.

Corunent 7: Regarding PAL re-
openings, BCCA, TIP, TCG, and TxOGA
cormment that the current provisions of
30 TAC 118,192 regarding amendments
and slterations of PALs provide
adeguate sefeguards to ensure that
appropriate procedural requirements are
followed, both to increase a PAL
through an smendment &nd to decrease
a PAL through a permit alteration. See,
e.2., 30 TAC 116.190(b}, requiring the
decrease of a PAL for any emissions
reductions used as offsets. The absence
of rule language using the specific term
“sgopening” does not prevent TCEQ
from implementing and enforcing the
program in a manner consisient with
Part 51 and is not an appropriate basis
for disspproval of the SIP revisica. The
Teoxas PAL rules should be approved as
a Tevision to the Texas SIP.

Response: EPA disagrees with this
sononent. The provisions in 30 TAC
116.192 relate to amendments and
alterations, The Federal rules provide
for PAL re-openings for other causes
which include the following: correction
of typographical/calculation exrors in
setling the PAL; reduction of the PAL to
create creditable emission reductions for
use as offsets; reductions to reflect
newly applicable Federal requirements
(for example, NSPS) with compliance
dates after the PAL; PAL reduction
consistent with axy other requiresnent,
that is enforceable as a practical matter,
and that the State may impose on the
major stationary source under the SIP;
and PAL reduction if the reviewing
authority determines that 2 reduction is
necessary to avoid causing or
cantributing to 2 NAAQS or PSD
increment violation, or an adverse
impact on an air quality related value
that has been identified for a Federal
Class 1 area by a Federal Land Manager
for which information is available to the
general public. See 40 CFR
51.165(f{4)i1)(A} and (){6){i}, and
51.168{w)(4)(i}{a) and [w){8}{i}. Texas
has submitted no demenstration, as
racquired for & custornized Major NSR
SIP revision submittal, that the lack of
provisions for PAL re-openings is at
least as stringent as the Federal PAL

" Program SIP requirements.

Comment 8: The Clinic commmnents
that Texas illegally allows for “partial
PALs.” Federal rules require that all
units at a source be subject to the PAL
cap. See 40 CFR 52.21{aa}(6}{i)~(ii).
Texas rules do not reguire PALs to
include 21l units at the source that emit
the PAL poltutant. See 30 TAC
116.182{1). EPA stated in iis proposal
that inclusion of all units at the source
that emit the PAL pollutant is an

“gssential feature of the Federal PAL.”
Texas failure to require such provision
justifies disapproval of the Texas PAL
rules.

BEesponse: The 2002 final rules require
States to include PALs a5 a minimum
progrsm element in the S[P-approved
major NSR program. The minimum
Federal requirement for an approvable
PAL regulations must include atl
emissions units at a major stationary
source that emit the PAL pollutant as
previded under 40 CFR 51.165(f)(6){i)
and 51.166{w}{6}{i). We reviewed the
approvability of the Texas submitted
program against these criieriz, and
determined, inter alia, that the
submitted program does not meet these
minirram program elements.

EPA has not taken a position on
whether a State could include a “partial
PAL” program, separate and spart from
a PAL program that meets the Federal
minimum program requirements, as an
elemnent in its major or miner NSR
program. Nonetheless, the State did not
submit its PAL Program with a request
to have it reviewed by EPA on a case-
by-case basis for approvability as a
program, separate and apart from the
Federal source-wide PAL program. Nor
did i1 submit it for approval as a Mincr
NSR SIP revision, TCEQ did not provide
any demonstration, as required for a
customized Major NSR SIP revision
submittal, showing how the allowing of
an emission cap that does not include
all emissions units at the major
stationary source that emit the PAL
pollutant is st Jeast as stringent as the
Foderal PAL Program SIP requiremsnis,
nor does the record show whether
Texas’s submission will interfere with
any applicable requirement concerning
attainment and reasonable further
progress or any other CAA requirement.

Commen! §: Concerning the lack of
provision that a PAL include all
eImissions units at the major stationary
source that emit the PAL pollutant,
BCCA, TIP, TCC, and TxOGA
commented that EPA's interpretation of
the Texas PAL rules, which are
consisterst with the Federal PAL, is not
grounds for disapproval of the SIP
revision. The Texas PAL rules are
substantively similar to and closely
track the Federal AL regulations, as
TCEQ explained in adopting the Texas
PAL program. EPA concerns regarding
TCEQ's mmplementation of the Texas
rules are properly addressed through
comments on individual permits and
not threugh a disapproval of the SIP
revision. The Texas rules require that
applicants for a PAL specify the
facilities and pellutants to be covered by
the PAL. Specificaily, an applicant must
detail “[A}list of all facilities, including

their registration or permit number lo be
included in the PAL * * *” See 30
TAC 116.182. This requirement closely
tracks the Federal provisions. Moreover,
logic dictates, and the Federal rules
recognize, that not every facility emits
every regulated pollutant. Under the
Federal rules “[elach PAL shall regulate
emissions of only one pollutant.” See 40
CFR 52.21(aa)(4)(e}. Additionally, EPA
has recognized that States may
implement PAL programs in a more
limited manner. In its 1996 proposal for
the PAL concept, EPA noted “States may
choose * * * to adopt the PAL
approach on a limited basis. For
example, States may choose to adopt the
PAL appreach only in attainment/
unclassifiabie arees, or only in
nonatiainment areas, for specified
source cotegories, or only for certain
poliutants in these areas.” Ses 61 FR
38250, at 38265 {July 23, 1896}
{emphasis added). The Texas PAL
provisions track the Federal regulations,
and so should be aapproved.

Response: EPA disagrees with this
comament; The Federal rules at 40 CFR
51.165(f){4}(1}{A] and (0{8}{i), and
51.166(w2)(i){a} and (w}{6}{i) require a
PAL to inchide each emissions unit at
a major stationary source that emmits the
PAL pollutant. The Federal rules do not
require a PAL 1o include an emissions
unit that does not emit, or has the
potential 1o emijt, the relevant PAL
pollutant. In 1996, EPA proposed to
allow States to pick arnd choose from the
menu of reform options. In 2002, we
tejected this proposed approach in faver
of making all the reform options
minimum program elements, See 67 FR
80185, at 80241, December 31, 2002,
Accordingly, cur final rule reguires
States to adopt the Federal PAL
provisions as & minimum program
element, or to demonstrate that an

alternative program is eguivalent or

more stringent in effect, Texas has
subroitted no demonstration, as required
for a customized Major NSR SiP
revision submittal, that the difference in
its program is at least as stringent as the
Federal PAL Program SIP reguirements.

Comment 10; The Clinic comments,
that Texas fails to prehibit the use of
PALs in ozone exireme areas. Federal
rules prohibit the use of PALs in
exireme ozone nonattainment areas. See
40 CFR 51.165(0{1}{ii). The Texas rules
contain no such prohibition, and are
less stringent than the Federal rules and
not pretectve of air qualify. ‘

Response: EPA agrees (hat 46 CFR
51.165({#){1}{ii) requires the prohibition
and the sebmittal lacks such a ’
prohibition. Texas currently has na
extrems ozone nonatiainment areas 50 it
ig ot clear how that requirement
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applies. We do not need to reach the
issue, however, because the scope of our
disapproval, ie., the entire Texas PALs
Program, is not changed even if we
added this as a basis for disspproval,

Comment 11; TCE(Q) commented that
it will address EPA’s concerns regarding
public participation for PALs ina
separate rulemaking regarding public
participation for the NSR permitting
program.

Response: TCEQ adopted revised
ritles for public participation on Jane 2,
2010; these rules became effective on
June 24, 2010. TCEQ submitied these
revised rules to EPA on July 2, 2010,
EPA is reviewing these submitted
regulations and will address the
submittal in & separate action. Because
this 30 TAC 118.740 relates to the
public participation requirements of the
PAL program, this section is not
severable from the PAL program.
Because we are disapproving the PAL
program, we are also disapproving the
submitted 30 TAC 116.394,

Comment 12: The Clinic commented
that the PAL rules lack adequate public
participation. Texas’s rules do not

_require PALSs to be established,
renewed, or increased through a
procedure thal is consistent with 20
CFR 51.160 and 51.161, In particular,
the PAL rules are missing the
requirements that the reviewing
authority provide the public with notice
of the proposed approval of a PAL
permit and at least 30 day pericd for
submittal of public comment on the
draft permit as required under 40 CFR
51.165(1)(5) and {17) and 51.166{w){5}
and {11). Further the rules lack
provisions for public participation for
PAL renewals or emission incresses.
There is no requirement that TCEQ
address all material comments before
taking final action on the permit.
Accordingly, these rules are less
stringent than the Federal rules.

Hesponse: EPA agrees with these
comments. The submitted rule does not
meet the public participation
requirements for PAL as required in 40
CFR 51.185(f}(5) and {11} and

" 51.166(w){5) and {11]. These rules
require that PALs be established,
renewed, or increased through a
procedure that is consistent with 40
CFR 51.160 and 51.161; and which
require the program 1o include
provisions for public participation for
PAL renewals or emissicn increases.
The Federal rules further require that
TCEQ address all material comments
before taking final action on the permit.
Because the submitted rule lacks these
requiremenis it is not consistent with
the Federal rules.

Comment 13: Concerning the lack of
provisions in the Texas PAL that meet
the public parlicipation requirements in
40 CFR 51.160 and 51.161, BCCA and
TIP commented that EPA appears to be
cencerned that there is not an explicit
reference to PALs in the public
participation provisions. The Texas
rules make clear that PALs are subject
to public notice and participation. The
absence of a reference to PALs in the
applicability section of 30 TAC 39.403
is not significant. Section 116.194 of the
PAL rules provides the elear cross-
references to the applicshle provisions
of Chapter 39. A reference back from
Chapter 39 to the PAL rules is
redundant and unnecessary, and not
grounds for disapproval of the Texas
PAL rules.

Hesponse: BEPA disagrees with this
eomment. Submitted 30 TAC 116.194
requires that an applicant for a PAL
permit must provide for public notice
on the draft PAL permit in accordance
with 36 TAC Chapter 39—Fublic
Natice—for all initial applications,
amendments, and renewsals of a PAL
Permii.i? See 73 FR 72001 (November
26, 2008) for more information on
Texas’s public participation rules and
their relationship to PALs. The
November 2008 proposal addressed the
public participation provisions in 30
TAC Chapter 39, but did not specifically
propose action on 30 TAC 116.194. In
the September 23, 2008, proposal, we
proposed to address 30 TAC 116,194,
Because this section relales to the public
participation requirements of the PAL
program, this section is not severable
from the PAL program. Because we are
disapproving the PAL program, we are
also disapproving the submitied 30 TAC
116.194.

Comment 14: The Clinic commented
that Texas fails to include required
menitoring definitions for PALs. While
the Federal regulations define
“continuous emission monitoring
systemn {CEMS),” “continuous emission
rate monitoring system (CERMS),”

32 *The submittals do not meel the foliowing
public participation provisions tor PALs: (1) Fer
PALS for existing major stalionary sources, there is
no provision that PALs be established, renewed, or
increased through a procedure that is consistent
with 45 CFR 51.160 snd 51.161, including the
requirement that the reviewing authority provide
the public with notice of the proposed approval of
a PAL permit and at least a 30-day peried for
submittal of public comment, consistent with the
Federal PAL rules at 40 CFR 51.185{{}{5} and [11)
and 51.186{w){S) and (11}. (2} For PALs for existing
major slationary sources, there is no requirement
that the State address 3l material comments befare
taking final aclion on the permit, consistent with 45
CFR 51,155(0){(5) and 51.166(w){5}. [3] The
appiicability provision in section 39.403 does not
inchude PALs, despite the cross-reference to
Chapter 38 in Section 116.194.”

“continuous pararmeter monitering
system {CPMS),” and “predictive
emissions monitoring system (PEMS)”
(see 40 CFR 51.185(a)(1 }{xxod), foxxiv),
{xxxiii}, and Doodi)), the Texas rules
omit definitions. Because these
definitivns are crucial 1o enforcing and
monitoring PALs, the lack of these
definitions in Texas’s PAL rules make
the PAL rules less stringent that the
Federal rules.

Response: EPA agrees with this
comment. See 74 FR 48467, al 48475,
and section IV.1.1 of this action.

Cormment 15: BOCCA and TIP
commented that EPA appears to be
concerned that the monitoring
provisions are not separately and
discretely defined. They comment that
Texas PAL rules in 30 TAC 116.192(c)
contain monitoring requirements that
are equivalent to the Federal PAL tules.
They also comment that the shsence of
definitions of CEMS, CERMS, CPMS
and PEMS does not render the rules
unenforceable. They maintain that the
rules themselves identify and define
each type of monitoring system, and
identify Federal-equivalent
requirements that each monitoring
system must satisfy. They cife, as an
example, 30 TAC 1316.192(cH{2)(B)] as
providing that an ewner or operator
using & CEMS to monitor PAL pellutant
emissions shall comply with applicable
performance specifications found in 40
CFR Part 60, Appendix B and sample,
analyze, and record data at least every
15 minutes while the emissions unit is
operating. Similar requirements are
included for mass balance calculations,
CPMS, PEMS and emissions factors
used to moniter PAL poilutant
ernissions. They claim that the absence
of separate definitions does not impact
Ihe enforceability of Texas PALs. The

_ Texus provisions adequately address

monitoring requirements for PALs, and
should therefore be approved.
Response: EPA disagrees with this
comrment. In the proposal we stated that
“[alll definitions concerning the
monitoring systems in the revised Major
SIP requirements are essential for the
enforceability of and providing the -
means for determining compliance with
a PALs program” We acknowledge that
40 CFR 51.165(D{12)(i}C} and
51.1686(w}12)(i}{c} allow a Staie
program te include alternative
momnitoring, but the allernative
maonitoring must be approved by EPA as
meeting the requirements of 40 CFR
51.165{f}(12)(A) and 51.166(w){12){a).
The State did not provide any request
for approval for slternative monitoring.
Furthermore, the State did not provide
any demonstration, as required for a
customized Major NSR SIP revision
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submittal, showing how the absence of
these PAL moniioring definitions, is at
ieast as stringeni as the Federal PAL
Program SIP requiremenis.

Comment 18: BCCA, TIP, TCC, and
TxOGA commented that the Texas PAL
rules make clear that monitoring is
mandatory for a PAL. They comment
that the mles establish monitaring
requirements in 30 TAC 116.186{c) that
are consistent with the Federal PAL
monitoring requirements. They also
commert the monitoring requirernents
are, most importantly, cast in terms of
requirements that “shall” or "must” be
met. Examples inclode:

s 30 TAC 116.1886(c}1): “The PAL
momitoring system must accurately
determing all emissions of the PAL
pollutant 1a terms of mass per unit of
time.”

o 30 TAC 118.186(c}(2} farther
specifies requirements that shell be met
for any permit holder usiug viass
halance equations, continuous
emissions monitoring system ("CEMS™,
continuous parameter monitoring
system ("CPMS”} predictive emdssions
monitering system [“PEMS™, or
ernission factors.

The commenters claim that these
provisions adequately address the
monitoring requirements required under
the Federal PAL provisions. They assert
that any additional staterent that the
PAL is rendered invsiid unless the
permit holder complies with these
requirements is unnecessary in light of
the clearly mandatory monitering
requirements that are equivalent to
Federal regquirements.

Aesponse: EPA disagrees with this
cormment. The Tules referred to by the
corraenters only provide that the
required monitoring be met, but has no
provision that the PAL becomes invalid
whenever a major stationary source with
a PAL Permit or any emissions unit
under such PAL is operated without
complying with the required
monitoring, as required under 40 CFR
51.165{f}{12}{1}{D) and 51.166[wX{i){d).
TCEQ did not provide any
demonstration, as Tequired for a
customized Major NSR SIP revision
submittal, showing how the lack of 2
requirement invalidsting the PAL if
there is ne compliance with the
required monitoring, is at least as
stringent as the Federal PAL Program
SIP requirements.

3. What are the grounds for disapproval
of the submitted Major NSR Reform SIP
revision for Major N&R with PAL
provisions?

EPA is disapproving the submitted
Major NSR Reform SIP Revision for
Major NSR with PAL provisions. We are

disapproving the following non-
severable revisions that address the
revised Major NSR SIP requiremenis
with a PALs provision: 30 TAC Chapter
116 submitted February 1, 2006: 30 TAG
116.12-—Pefinitions; 30 TAC 116.180—
Applicability; 30 TAC 116.182—Flant-
Wide Applicability Limit Permit
Application; 30 TAC 116.184—
Application Review Schedule; 30 TAC
116.186—General and Special
Conditions; 30 TAC 118.188—Plant-
Wide Applicability Limit; 30 TAC
116,190—Federal Nonattainment and
Prevention of Significani Deterioralion
Review; 30 TAC 116.192—Amendments
and Alterations; 30 TAC 118.194—
Public Notice and Comment; 30 TAC
116.196—Renewal of a Plant-Wide
Applicability Limit Permit; 30 TAC
116.198—Expiration or Voidance.

We are disapproving the submitted
PAL revisions for the following reasons:
{1} The submittal Jacks a provision
which limits applicability of a PAL only
{0 an existing major stailonary sourcs;
{2) the submittal has no provisions that
relale to PAL re-openings; (3] there is no
mandate that failure to use a monitoring
system that meets the requirements of
this section renders the PAL invalid; {4}
the Texas submittal at 30 TAC 116.186
provides for an emissions cap that may
not account for all of the emissions of
a pollutant at the major stationary
source; (5} the submitted 30 TAC
116.194 does not require that: {a} PALs
be established, renewed, or increased
through a procedure that is consistent
with 40 CFR 51.160 and 51.181,

including the requirement the reviewing

authority provide the public with notice
of the proposed approval of 2 PAL
permit and at least & 30-day period for
submittal of public comment; (b) that
the State address all material comments
before taking final action on the permii;
and {o) include a cross-reference to 30
TAC Chapter 38—Public Notice; (6) the
Federal definition of the “baseline actual
emissions” provides that these
emissions must be calculated in terms of
the average rate, In tons per year at
which the unit actually emitied the
pollutant during any consecutive 24-
month period; 4 and [7) the State zlso
failed to include the following specific
monitoring definitions for CEMS,
CERMS, CPMS, PEMS.

EPA received comments from TCEQ,
the Clinic, and industry. regarding the
proposed disapproval of these
submitted SIP revisions. See our
response to these comments in section

1% See section TV.E.3 of this preamble for further
information on the basis for disapproval of the
submitied definitions “baseline actual emission” for
not determining baseline emissions as aversge
emissions.

1V.12.2 above. None of the provisions
and definitions in the February 1, 20086,
SIP revision submiital pertaining to the
Tevised Major NSR SIP requirernents for
PALs is severable from each other.
Thersfore, we are disapproving the
portion of the February 1, 2008, SIP
Tevision submittal pertaining to the
revised Major NSR PALs 81P
requirernenis as not meeting the Act and
the revised Major NSR SIP regulations.
See the proposal at 74 FR 48467, at
4847448475, our background for these
submitted SIP revisions in section
IV.D).1 above, and our response io
comments on these submitted SIP
revistons in section IV.D.2Z above for
additional information. :

E. The Submitted Non-PAL Aspects of
the Major NSR SIP Requirements

1. What is the background for the
submitted non-PAL aspects of the Major
MNSR SIP requirements?

The submiited NNSR non-PAL rales
do not explicitly limit the definition of
“facility” 19 to an “emissions unit” as do
the submitied PSD non-PAL rules. H is
our understanding of State law that a
“facility” can be an “emissions unit,” ie.,
any part of a stationary source that emits
or may have the potential 1o emit any
air contaminant, as the State explicitly
provides in the revised PSD rule at 30
TAC 116.160{c){ 3} A “facility” also can
be a pisce of equipment, which is
smaller than an “emissions unit.” A
“facility” can include more than ene
“major stationary source.” It can include
every emissions point on a company
site, without limiting these emnissions
peints to only these belonging to the
same industrial grouping (SiP code}. In
our proposed action on the Texas
Qualified Facilitiss State Program, EPA
specifically solicited comment on the
definitien for “facility” under State law.
Regardiess, the State clearly thought the
prudent legal course was ta limnit
“factlity” explicitly to “emnissions unit”
in its PSD SIP non-PALs revision. TCEQ
did nol submit 2 dernonstration showing
how the lack of this explicit limitation
in the NNER S1P non-PALs revision is
at least as stringent as the revised Major
NSR SIP requirements. Therefore, EPA
is disapproving the submitted definition
and its use as not meeling the revised
Major NNSR non-PALs SIFP
requirements,

Under the Major NSR SIP
requirements, for any physical or

35 “Facility” is defined in the SIP approved 30
TAC 116.10{8} as “a diserete or identifiable
stucture, device, item, equipment, or enclosure
that constitutes or contains a stationary source,
including appurtenances other than emission
control equipment.”
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operational change ai a8 major stationary
source, a source must include emissians
resulting from startups, shutdewns, and
malfunctions in its determination of the
baseline actual emissions (see 40 CFR
51.165(a}{1}>coori(AN1] and (B)(1) and
40 CFR 51.166{L){47){i}{a} and {ii){2])
and the projected actual emissions {see
40 CFR 51.185{a}{1)[xxviii)(B) and 40
CFR 51.166{bHa0}(3i {53}, The definition
of the term “baseline actnal emissions,”
as submitted in 30 TAC 116.12{3}E],
does not require the inclasion of
emissions resulting from startups,
shutdowns, and malfunctions.’® Our
understanding of State law is that the
nge of the term “may” “creates
discretionary authority or grants
permission or 3 power. See Section
311.016 of the Texas Code Construction
Act, Similarly, the submitted definition
of “projected actual emissions” at 30
TAC 118.12{29) does not require that
emissions resulting from startups,
-shutdowns, and malfunciions be
included. The sulsnitied definitions
differ from the Federal SIP definitions
and the State has nat provided
information demonstrating that these
definitions are at least as stringent ag the
Federal SiF definitions. Thersfors,
based upon the lack of a demanstration
from the State, EPA §s disapproving the
definitions of “baseline actual
emissions” at 30 TAG 116.12{3) and
“projected actual emissions” at 30 TAC
116.12{29} as not meeting the revised
Major NSR SIP requirements,

The Federal definition of the “baseline
actual emissions” provides that these
emissions hust be calculated in terms of
“the average rate, in tons per year at
which the unit actually emitted the
poliutant during any congecutive 24-
manth peried.” The submitted
definition of the term *baseline actual
exissions” found at 30 TAC 118.12
(3)(A), 1B}, (13}, and {E} differs from the
Federal definition by leaving out the
word “average” and instead providing
that the basetine shall be calculated as
“the rate, in tons per year at which the
unit actually emitted the pollutant
during any consecutive 24-month
period.”

None of the provisions and
definitions in the February 1, 20086, SIP
revision submitial pertzining to the
revised Major NSR SIP requirements for
non-PALs is severable from each other.
Therefore, we proposed to disapprove

16The submitted definition of “baseline actual
emissions,” is as {ollows: Until March 3, 20186,
emissions previously demonstrated as emissions
events or historically exempted under Chapter 101
pithis 1itle * * * may be included to the extent
they bave been authorized, or are i;ei'ng authorized,
in & permii action vnder Chapter 116. 30 TAC
116.12{3}E} lemphasis added}.

the portion of the February 1, 2008, SIP
revision submittal pertaining to the
revised Major NSR non-PALs SiP
requirements as not meeting the Act and
the revised Major NSR SIP regulations.

See the proposal at 74 TR 48467, at
48475, for additional information.

2. What is EPA’s response to comments
on the submitted non-PAL aspects of the
Major NSR SIP requiremenis?

Cormment 1: TCEQ responded to
EPA’s reguest concerning its
interpretation of Texas law and the
Texas SIP with respect to the term
“facility.” The definition of “facility” is
the cornerstone of the Texas Permifting
Program under the Texas Clean Air Act,
Tn addition, 1o provide clarity and
consistency, TCEQ also provides similar
comments in regard to Docket I No.
EPA~RO6-0AR-2005-TX-0025 and
EPA-RO6-0AR~2005-TX-0032. EPA
believes that the State uses a “dual
definition” for the term facility. Under
the TCAA and TCEQ rule, “facility” is
defined as “a discrete or identifiable
structure, device, item, equipment, or
enclesure that constitutes or contains 8
stationary source, including
appurlenances other than emission
control equipment. Tex. Health & Safety
Code 382.003{6); 30 TAC 116.106{6). A
mine, guarry, well test, or road is not
considered to be a facility.” A facility
may contain a stationary source—~point
of origin of a contaminant. Tex. Healtk
& Safety Code 382.003{12}. 4s a discrste
point, TCEQ contends that, under
Federal law, a facility can constitute but

cannot contain a major stationary source

as defined by Federal law. A facility is
subject to Major and Minor NSR
requirements, depending on the facts of
the specific application. Under Major
NSR, EPA uses the term “emissions
unit” {generally) when referring to a part
of a “stationary source,” TCEQ) translates
“smissions unit” to mean “facility,” 17
which TCEQ contends i¢ at least as
stringent as Federal rule. TCEQ and its
predecessor agenciss have consistently
interpreted facility to preclude
inclusion of more than one stationary
source, in contrast to EPA's stated
understanding. Likewise, TCEQ does
not interpret facility to include “every
emissions point on a company site, even
if imiting these emission points to anly
thase belonging to the same industrial
gronping (SIC Cede}.” The Federal
definition of “major stationary source” is
not equivalent to the state definition of
“source.” 40 CFR 51.166(b]{1){a). A

17 The term “facility” shall replece the wards
“emissions unit” in the referenced sections of tha
GFE. 30 TAG 116.160(cH$). -

“major stationary saurce” ' can include
more than one “facility” as defined
under Texas law—which is consistent
with EPA’s interpretation of a “major
stationary seurce” including more than
one emissions unit. The above
interpretation of “facility” has been
consistently applied by TCE(} and its
predecessor agencies for moore than 30
years. TCE()'s interpretation of Texas
statuies enacted by the Texas
Legisiature is addressed by the Texas
Code Construciion Act. Mors
specificatly, words and phrases that
have acquired a technical or particular
meaning, whether by legislative
definition or otherwise, shall be -
construed accordingly. Tex. Gov't Code
311.011({b). While Texas law doeg not
directiy refer to the two steps allowing
deference enunciated in Chevron
U.S.A., Inc. v, Noturel Resources
Defense Council, Inc., Texas law and
judicial interpretation recognize
Chevron % and follow similar analysis
as discussed below. The Texas
Legislature intends an agency created to
centralize expertise in a certain
regulatory area “be given a large degree
of latitude in the methods it uses to
accomplish its regelatory function”
Phillips Petroleum Co. v. Comim’n on
Envil. Quality, 121 8.W.3d 502, 508
{Tex.App.—Austin 2003, no pet.},
which cites Chevron 1o support the
following: *Our task is to determine
whether an agency’s decision is based
upon a permissible interpretation of its
statutory scherne.” Further, Texas couris
consirue the test of an administrative
rule under the same principles as if it
were a statute. Texas Gen. Indem. Co. v.
Finance Comm’n, 36 SW.3d 635,641
(Tex.App.—Austin 2000, no pet.). Texas
Administrative agencies have the power
to interpret their own rules, and their
interpretation is entitled to great weight
and deference. Id. The agency’s
construction of its rule is controlling
unless it is plainly erronsous or
inconsistent. Id. “When the construction

ie Tey. Health & Safety Gode § 382.003{12}

22 Chevron U.5.A., Inc. v, Nateral Reseurces
Defense Counci], Inc,, 467 U.5. 387, 842-43 (1084},
“When a cour! reviews ah agency’s construcion of
the statute which it administers, it is confrented
with two guestions. First, atways is the gaestion
whether Congress has directly spoken to the precise
guestion at issue. If the intent of Congress is clear,
that is the end of the matter, for the court, as well
83 the agency, st give affect 1o the
unambiguously express intent of Congress. If,
however, the court deteymines Gongress has not
directly addressed the precise guestion al issue, the
coart does not simply impose its own construction
on the statute, as would be necessary in the sbeence
of an administrasive interpretation. Rather, i the
statute is silent ar ambiguons with respect to the
specific issue, the question for the cowrt is whether
the agency's answer is based on 2 penmissible
construction of the slatule ™
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of an administrative regulation rather
than a statute is at issue, deference is
even more clearly in order.” Udall v.
Tallman, 380 118, 1, 17 {1965). This is
pariicularly true when the rule involves
complex subject matter. See Equitable
Trust Co. v. Finance Comm’n, 89
5.W.3d 384, 387 (Tex.App—Austin
2043, no pet.). Texas courts recognize
that the legislature intends an agency
created to centralize expertise ina
certain regulatory area “be given a large
degree of latitude in the methods it uses
to accomplish #ts regulatory fonction”
Reliant Energy, Inc. v. Pubfic Util.
Comm’n, 62 8.W.3d 833,838

{Tex. App—Austin 2001, no pet.){citing
State v. Public Util, Comim’n, 883
5.W.2d 190, 197 (Tex. 1894). In
sumrnary, TCEQ translates “emissions
unit” to mean “facility.” Just as an
“emissions unit” under Federal law is
construed by EPA as part of a major
stationary source, & “facility” under
Texas law can be a part of a major
stationary source. However, a facility
cannot include rore than one stetionary
source as defined under Texas law.

Response: EPA welcomes the
clarification concerning TCEQ's
interpretation of Texas law and the
Texas SIF with respect to the term
“facility.” However, we have determined
that Texas’s use of the term “facility,” as
it applies to the NNSR non-PALs rules,
is overly vague, and therefore,
unenforceable. TCEQ comments that it
translates “emissions unit” to mean
“facility.” Although Texas’s FSD non-
PAL rules explicitly limit the definition
of “facility” to “emissions unit,” the
NNSR non-PALs rules fail to make such
a limitation. See 74 FR 48467, at 48473,
footnote 8, and 48475; compare 30 TAC
116.10{6} to 30 TAC 116.160(c}(3). The
State clearly thought the prudent iegal
course was to Hmit “facility” explicitly
to “eynissions unit” in its PSIF SIF non-
PALs revision. Furthermoze, TCEQ did
not submit information sulficient to
demenstrate that the lack of this explicit
limitation in the submitted NNSR non-
PALs is at least as stringent as the
revised definition in the PSD non-PALs
definition.

We recognize that TCE(Q should be
accorded a level of deference to
interpret the State’s statutes and
regulations; however, such
interpretations must meet the applicable
requirements of the Act and
implementing regulations under 40 CFR
part 51 to be approvable into the SIP as
Federally enforceable requirements. The
State has failed to provide any case law
or SIF citation that confirms TCE(Ys
interpretation for “facility” under the
NNSR non-PALs that would ensure
Federal program scope.

Comment 2: The Clinic comments
that Texas's use of the term “facility”
makes its rules unacceptably vague.
Texas's use of this lerm is problematic
hecause of its dual definitions and broad
meanings. The commenter compares
Texas’s definition of “facility” in 38
TAC 116.10 with the definition of
“stationary source” in 30 TAC 116.12
and the definition of “building,
structure, facility, or installation” in 30
TAC 116,12 and concludes that these
definitions are guite similar. The
commenter acknowledges that this
argument assumes that one can rely on
the Nonaltaininent NSR rules to
interpret the general definitions. i one
cannot use the Nonattainment NSR
definitions to interpret the general
definition of “facility,” then one must
resort to the definition of “source” in 30
TAC 116.10{17), which is defined as “a
point of origin of air contaminants,
whether privately or publicly owned or
aperated.” Pursuant to this reading, a
facility is more like a Federal “emissions
unit.” 40 CFR 51.185{a){1){vii).
“‘Emissions unit’ means any part of a
stationary source thet emits or would
have the potential ta emit any regulated
NSR pollutant * * *” At least in the
Qualified Facility rules, it appears that
TCEQ use of the definition of “facility”
is more like a Federal “emissions unit.”
The circular nature of these definitions,
and the existence of two different
definitions of “facility” without clear
description of their applicability, makes
Texas’s rules, including the Qualified
Facility rules, vague, The commenter
urges EPA to require Texas to clarify its
definition of “facility” and to ensure that
its use of the term throughout the rules
is consistent with that definition.

Response: EPA agrees with this
comment. See our responss to comment
1 above for further information.

Comment 3: Concerning the definition
of “facility,” BCCA, TiP, and TCC
commented thet the term “facility” is
defined in Chapter 116 and in the Texas
Clean Air Act, and isusedin a
consistent menner throughout. The term
has identical meaning in the NNSR non-
PAL rules and the PSD non-PAL rules.
Any failure to “explicitly limit the
definition” in one part of Chapter 116 is
not grounds for disapproval, piven the
well-established definition of “facility”
in the context of Texas air permitling
and that it is comparable to the Federal
definition of “emissions unit.” TCEQ

regulations in 30 TAC 116.10{6) defines

a Tacility as: “A discrete or identifiable
structure, device, item, equipment, or
enclosure that constitutes or contains a
stationary source, including
appurienances other than emission
contro equipment. A mine, guarry, well

test, or road is not a facility.” See 30
TAC 116.10(6). Section 116.10 states
that the definitions contained in tha.
section apply to ol uses throughout
Chapter 116. 36 TAC 116.10 ("{TThe
following words and termss, when used
in this ghapter, shall have the following
meanings, unless the context clearly
indicates otherwise.”} This definition is
simnilar to the definition of “emission
unit” in Texas's Title V rules. There,
“emissions vait” is defined as: “A
discrete or identifiable structure, device,
item, equipment, or enclosure that
constitutes or contains a stationary
sourcs, including appurtenances other
than emission control equipment. See
30 TAC 122.10{8}. Under the express
terms of 30 TAC 116.10, the definition
of “facility” is clear, and is equivalent to
the Federal definition of “emission unit”
in the nonaitainment NSR non-PAL
males, as it is throughout Chapter 116,

Response: EPA disagrees with thesd
cormments, See our response to
comment 1 above for further
information.

Commeni 4;: TCE(} cominents that
TCEQ rules includes maintenance,
startup and shutdown emissions in the
development of “baseline actual
emissions” to the extent that the permit
reviewer can verify that these emissions
gecurred, were properly quantified and
reporied as part of the baseline, and
were creditable. Gtherwise, startup and
shutdown, as well as maintenance
emissions, are treated as unawthorized
and, as such, have a baseline actual
emission rate of zero. Further, TCEQ
rules do not authorize malfunction
emissions. TCEQ has concerns sbout
crediting a major source with an
emission associated with
malforctioning of equipment when the
source determines baseline actual
emissions. TCE(} is concerned that
including malfenction emissions would
inflate the baseline and narrow the gap
betwesn baseline actual emissions and
the planned emission rate. Therefore,
the number of “major” sources or
maodifications would be reduced. H is
unclear how emissions that are not
authorized would be considered
creditable within the concept of NSR
applicability.

EPA has approved the exclision of
malfunction emissions from the baseline
calculation in other States’ rules, TCEQ)
congiders the exclusion of malfunction
emissions from baseline actual
emissions 1o be at least as stringent as
the Federal rale. TCEQ is willing to
work with EPA to clarify the inclusion
of startup and shutdown emissions
when determining baseline actaal
ermissions.
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Response: EPA disagrees with this
comment. We note two fundamental
concerns with the Texas definitions, as
discussed in this response. First, the
Texas definition of “baseline actual
emissions” provides discretion to
include emissions from malfonctions,
startups, and shutdowns, but does not
contain specific, objective, and
replicable criteria for determining
whetker TCEQ’s choice of emissions
evenls io be included in the baseline
actual emissions will be effective in
terms of enforceability, compliance
assurance, and ambient impacts.
Second, the Texas definition of
“grojected actual emissions” does not
inclhude emissions from startups,
shutdowns and malfunctions in contrast
to the Federal definition which includes
such emissions.

The Federal definition of “baseline
actual emissions” requires such
emissions to inchide emissions
associated with startups, shotdowns,
and malfunctions. See 40 CFR
51.365a){1)xxxv)(A) 1) and (B){7) and
51.166{b){47}i} (¢} and {i})(0]. In
contrast, Texas’s submitted definition of
“haseline actual emissions” a1 30 TAC
116.12{3)}(E} differs frorm the Federal
definition by providing that “{until
March 1, 2018, emissions previously
demonstrated as emissions events or
historically exsmpted under 130 TAC}
Chapter 101 of this title * * * maybe
included the extent they have been
authorized, or are being authorized, in
a permit action under Chapler 116.”
Emphasis added. EPA’s understanding
of State law is that the use of the term
“may” creates discretionary authority or
grants permission or power. See section
311.016 of the Texas Code Construction
Act.

TCEQ considers eraission evenis as
unauthorized emissions associated with
the startup, shutdown, end malfunction
refated activities. See 30 TAC 101.1(28].
Texas has adopted an affirmative
defense approach to handle such
emissions. See 30 TAC 101,222, For
emissions associated with the planned
maintenance, startup or shutdown
activities, the State rule has adopied a
phased-in approach to allow a source te
file an application to permit its planned
maintenance, startup or shutdown
related emissions in a source’s NSR
permit. This approach is based or the
source’s SIC code. See 101.222(h} and
{i). For EPA’s proposed rulemaking
action on the State’s Emission Events
rule, see May 13, 2010 (75 FR 26892).
The State’s submitted definition
provides director discretion whether to
inchude these types of emissions. Such
director discretion provisions are not
acceptable for Inclusion in SIPs, unless

each director decision is required under
the plan to be submitied 1o EPA for
approval as a single-source SIP revision.
This Program does nof cortain specific,
objective, and replicable criteria for
determining whether the Executive
Director’s choice of emissions events to
be included in the baseline actual
exmissions will be effective in terms of
enforceability, compliance assurance,
and ambient impacts. This would
include a replicable procedure for use of
any discretionary decision to determine
which maintenance, startup, and
shutdown emissions are properly
guaniified and reported as part of the
baseling, and are creditable; and for
determining thal maintenance, startup,
and shutdown emissicns then do not
meet such criteria and can be excluded
because they are unauthorized.

The State did not provide any
demonstration, as required for a
customized Major NSRE SIP revision
submittal, that the submitted provision
that may exciude any emissions from
maintenance, startup, and shutdown
from the definition of baseline actusl
emissions, is at least as stringent as the
definition in the Federal non-PAL
Program SIP requirements. Texas also
includes autherized maintenance
emissions in its baseline actual
emissions. Because maintenance
emissions are not specifically required
in the Federal definition, the State must
provide a demanstration, as required for
a customized Major NSR SIP revision
submittal, that including these
emissions in the baseline actual
emissions is at least as stringent as the
definition in the Federal non-PAL
Program SIiP requirements.

With respect to “projected actual
emission,” the Federal definition of
“projected actual emissions” requires
the projected emissians 1o include
emissions associated with startups,
shutdowns, and malfunctions. Sge 40
CFR 51.165{a){1){(xxviii}{B){2} and
51.166{b)(40}(i1)(1). Texas's submitied
definition of “projected actual
emissions” at 30 TAC 116.12(29) differs
from the Federal definitions by not
including emissions associated with
startups, shutdowns, and malfunctions.
The exclusion of these emissions in the
projected actual emissions while
providing for the possible inclusion of
these ernisstons from baseling actual
emissions does not provide a
comparable estimation of emissions
increases associated with the project
and could narrow the gap between
baseline actual emissions and the
projected actual emissions in 8 way that
sllows facilities to aveid NSR
requirements. The State did not provide
a demenstration, as required for a

customized Major NSR SIP revision,
that excluding these emissions from
projected actual emissions, is at least as
stringent as the Federal non-PALs SIP
requirements. [EPA slso wishes tonote
that the submitied definition of baseline
actual emissions is unclear how TCEQ
will include authorized emissions
everts as baseline actual emissions and
projected actual emissions on and after
March 1, 2016.)

With respect io one aspscl specifically
related to emissions associated with
malfunctions, EPA appreciates Texas’s
concern that including malfunction

" emissions in the baseline and projected

actual emissions would inflate the
baseline and narrow the gap between
baseline and planned emnissions. EPA
acknowiedges that it has approved the
exclusion of maifunction emissions
from the baseline calculation in other
States’ rules. This includes the appreval
of such exclusions in Florida (proposed
April 4, 2008 at 73 FR 18486 and final
approval on June 27, 2008 at 73 FR
36435) and South Caroline {proposed
Septernber 12, 2007 at 72 FR 52031 and
final approval cn June 2, 2008 a1 73 FR
31368) and the proposed exclusion in
Georgia (proposed September 4, 2008 at
73 FR 51606). EPA’s review of these
actions indicates that in each State,
malfunctions were excluded from both
baseline aciual emissions and projected
actual emissions. This exclusion was
based upen the difficulty of quantifying
past malfunction emissions and
estimating future malfunction emissions
as part of the projected actual emissions.
Georgia’s rules specify that if
malfunction emissions are omitted from
projected actual emissions, they must
also be omitied from baseline emissions,
and vice versa, so as 1o provide a
comparable estimation of emissions
increases associated with the project.
Florida is also concerned aboul the
possibility that including maifunction
emissions may result in the unintended
rewarding of the source’s poor operatioa
and mainienance, by allowing
malfunction to be incladed in the
baseline emissions that will be used to
calculate emissions changes and
emissions credits.

After reviewing Texas's comments on
exclusion of malfunctions from its
baseline actual emissions and projected
actual emissions, we note thal TCEQ
voices concerns similar to Florida,
Georgia, and Seuth Carolina.
Accordingly, we agree with TCE(Y's
concern that including malfunction
emisstans would inflate the baseline
and narrow the gap between baseline
sctual emissions and the planned
amission rate. Therefore, the number of
“major” sources or modifications would
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be reduced. 1t is unclear how emissions
that are not authorized would be
considered creditable within the
concept of NSR applicability.
MNevertheless, we must review the
submitted definitions pending before
FEPA for action. Both definitions do not
exclude malfunciions emissions.
Furthermore, the baseline aciual
‘emissions definition allows the
discretionary inclusion of malfunction
emissions. To be approvable, both
definitions must mandate the exclusion
of malfunction emissions.

Comment 5: BCCA, TIP, TCC, and
Tx0GA commented that the Texas
yules’ treatment of startups, shutdowns,
and malfupctions is not a proper basis
for disapproval of the proposed SIP
revision. The Federal and Texas
definitions both require that non-
compliant emissions be excluded from
the determination of baseline actual
emissions.?® Based on the Texas rules’
integration of pending Chapter 101
revisions on startup, shutdown, and
malfanction emissions (as requested by
EPA]J, the proposed STF revision’s
treatment of these types of emissions is
a reasonable approach.

EPA has approved rules for baseline
calcolations that exclude some of the
elements they assert should be included
in Texas’s definition. For example,
Georgia’s PSD regulations give
applicants the option of excludiag
malfunction emissions from the
calculation of baseline emissions. 23 In
approving this approach, EPA noted
“The intent behind this optional
calculation methodology is that it may
result in a more accurate estimate of
emission increases. The Federal rules
allow for some flexibility, and EPA
supports EPD’s analysis that the Georgiz
rule is at least as stringent as the Federal
rule.” 22 Similarly, Texas’s spproach to
the baseline caloulation attenipis for a
more accurate estimate of emissions.

Moreover, TCEQ is underway in
permiting maintenance, startup and
shutdown emissions through Chapter
116 preconsiruction permits, snd a SIP
revision reflecting the maintenance,
startup, and shutdewn permitting
initiative has been submitied to EPA for
spproval. TCE(Q is distinguishing
hetween planped and unplanned
maintenance, startup, and shutdown
emissions, and warking to authorize
those planned maintenance, startup,
and shutdown emissions in Texas air

20 36 TAC 116.1263)(D} {“The actual rate shall be
adjusted downward 1o exctude any non-compliant
emissions that ocowrred during the consecutive 24-
month period.”)

#3 GA. COMP. R & REGS. 39131~
247)a)2. )1 (2008).

223 FR 51,805, at 51,508 (Sept. 4, 2008).

permits. It is reasonable and appropriate
that the maintenance, startup, and
shutdown permitiing initiative be
properly integrated with the definition
of “baseline actual emissions.” The
proposed SIP revision recognizes that
such enissions may be added to the
baseline in the future, based on TCEQ's
ongoing process of authorizing
maintenance, startug, and shutdovwn
emissions. The proposed SIP revision
and TCEQ's current approach is sound
and reasonable based on historical -
treatment of maintenance, startup, and
shutdown emissions in Texas air
permits, and is ot grounds for
disapproval of the propesed SIP
Tevision.

Response: EPA disagrees with this
comment. See the response to Comment
4 above for moze information.

Comment 8: The Clinic comments
that Texas's definition of “baseline
actual emnissions” is less sixingent than
the Federal definition. The Federal
regulations define “baseline actual
emissions” as “the average rate, in tons
per year, at which the unit actually
emiited the pollutant during any
conseculive 24-month period.” See 40
CFR 51.165laf{1}pooxw){A) and (B). This
definition further provided that the
average rate “shall include emissions
associated with startups, shutdowns,
and malfunctions.” See 40 CFR
51.165{a{D0oovI{AN1).

Texas rules define “baseline actual
emissions” as “the rate, in tons per year,
at which the unit actually emitted the
pollutant during any consecutive 24-
month period.” See 3¢ TAC
116.12(3}A). The Texas rules do not
require baseline actual emissions to
include emissions assoclated with
ragintenance, startups, and shutdowns.
Instead, the rules state that
maintenance, startup, and shutdown
evenls “may be included to the extent
they have been authorized, or are being
authorized.” See 30 TAC 116.12(3)(E).
Texas’s failure to incorporate the
Faderal definition and the express
failure to require incarporetion of
malntenance, startup, and shutdown
ernissions in the average rate renders the
definition as inconsistent with Federal
regulations.

he commenter further notes that
Texas's failurs to include maintenance,
startup, and shutdown emissions is
related to a larger problem with Texas’s
program. Texas is allowing sources o
authorize their maintenance, startup,
and shutdown emissions separately
from their routine emissions. For
example, Texas allows sources that have
individual major NSR or PSD permits to
authorize their maintenance, startup,
and shutdown emissions through a

stand-alone permit-by-rule. See 30 TAC
106.263. This allows sources to aveid
considering their maintenance, startup,
and shutdown ermissions in determining
potential to emit, as well as in
determining the magnitude of any
emission increases. EPA has repeatedly
informed Texas that its approach for
permitting maintenance, startup, and
shutdewn emissions violates the Act.28
EPA shouid take action to ensure that
Texas foliows the Act when permitting
maintenance, startup, and shutdown
emissions.

Response: BEPA agrees with the
compent relating to not calculating
baseline actual emissions as average
emission rates. See section IV.D.2,
responses to comments 1 and 2 for
further information.

EPA aprees with this comment related
to the inclusion of emissions asseciated
with authorized maintenance, startup,
and shutdown in the baseline actual
emissions. See the response to comiment
4 ahove. The comments relating to
authorizing mainienancs, startup, and
shutdown emissions separately from
routine emissions are outside the scope
of this action.

Cpmment 7: The Clinic comments
that Texas’s definition of “projected
actual emissions” s less siringent than
the Federal definition. The Federal
regulations define “projected aciual
emissions” to include maintenance,
startup, and shutdown emissions. See
40 CFR 51.165{a}{1){»xviii}(b} and
51.166{b}{40}(ii}(b}. Texas's definition of
“projected actual emissions” fzils to
include maintenance, startup, and
shutdown emissions. See 30 TAC
116.12{29). Even where such emissions
are included in a source’s baseline
actual emissions, there is no provision
to require such emission in the
projected actual emissions. The
commenter states that facilities in Texas
often have extremely large maintenance,
startup, and shutdown emissions. See
Attachment 8 of the cornments {Facility
emission event information). Under
Texas’s definitions, a source which
would trigger a major modification
under Federal rules could avoid s major
modification by failing to include
maintenance, startup, and shutdown in
their projected actual emissions. The
commenter states that any company that
includes aintenance, startup, and
shutdown in its baseline actual
emissions should be required to include
a realistic estimate of mainienance,

23 Seg "Letier 10 Richard Hyde, TCEQ, Direcior,
Air Permits Division™ from Jeff Robinsom, EPA,
Region 6, Chief, Alr Perinits Section {May 21, 2008)
[Altachment 7 in the Slindc"s comments).



Federal Register/Vol. 75, No. 178/ Wednesday, September 15, 2010/Rules and Regulations

56443

startup, and shutdown emissions in its
projected actual emissions.

Besponse: EPA agrees with this
~ comment. See our response to Comment
4 above for further information.

3. What are the grounds for disapproval
of the submitied non-PAL aspects of the
major NSR SIP requirements?

EPA is disapproving the submitied
NNSR non-PAL rules because they do
not explicitly limit the definition of
“facility” to an “emissions unit.” It is our
understanding of State law thata
“facility” can be an “emissions unit,” f.e.,
any part of a stationary source that emits
or may have the potental to emil any
air contaminant, as the State explicitly
provides in the revised PSD rule at 30
TAC 116.160{c}{3]. A “facility” also can
be a piece of equipment, which is
smaller than an “emissions unit." A
“facility” can include more than one
“major stationary source.” it can include
every emissions point on a company
site, without limiting these emissions
points to only those belenging to the
same industrial grooping (SiP code).
Regardless, the State clearly thought the
prudent legal course was to Hmit
*facility” explicitly to “emissions unit”
in its PSD SIP non-PALs revision. TCEQ
did not submit a demonstration showing
how the lack of this explicit limitation
in the NNSR SIP non-PALs revision is
at least as siringent as the revised Major
NSR SIP requirements. Therefore, EPA
is disapproving the use of the submitted
definition as not meeting the revised
Major NNSK non-PALs §IP
requirements.

Under the Major NSR SIP
requirements, for any physical or
operational change at a2 major statianary
source, a source must include emissions
resulting from startups, shutdowns, and
malfunctions in its determination of the
baseline actual emissions. The
definition of the term “baseline actual
emissions,” as submitted in 30 TAC
116.12{3)(E}), does not require the
inclusion of emissions resulting from
startups, shutdowns, and malfunctions
as required under Federal regulations.
The submitted definition of baseline
actual emissions provides that uniil
March 1, 2016, emissions previcusly
demonstrated as emissions events or
historically exerapted undsr {30 TAC]
Chapter 101 of this title may be
inciuded the extent they have been
authorized, or are being authorized, in
8 permit action under Chapter 116. The
submitied definition of “projected actual
emissions” at 30 TAC 116.12{29] differs
from the Federal definitions by not
including emissions associated with
startups, shatdowns, and malfunctions.
The authorized emission events under

the submitted definition include
smissions associated with maintenance,
startups, and shutdowns. Our
undersianding of State law is thai the
use of the term “may” creates
discretionary anthority or grants
permission or a power. See Section
311.016 of the Texas Code Construction
Act. Similarly, the submitied definition
of “projected actual emissions” at 30
TAC 118.12(29) does not require that
ernissions resulting from startups,
shutdowns, and malfunctions be
included. The submitted definitions
differ from the Federal SIP definitions
and the State has not provided
information demonstrating that these
definitions meet the Federal SIP
definitions. Specifically, the State has
not provided: (1) A replicable procedure
for determining the basis for which
emissions associated with mainienance,
startup, and shutdown will and will not
be included in the baseline actaal
emissions, (2} the basis for including
emissions associated with maintenance
in baseline actual emissions, {3) the
basis for not including maintenance,
startup, and shutdown emissions in the
projected actual emissions, ang {4}
provisions for how it will handie

- maintenance, startup, and shutdown

emissions after March 3, 2016.
Therefore, based upon the lack of a
demonstration from the State, as is
required for & customized Major NSR
SIP revision submittal, EPA is
disapproving the definitions of “baseline
aciual emissions” at 30 TAC 116.12(3)
and “projected actual emissions® at 30
TACG 116.12{29) as not meeiing the
revised Major NSR SIP requirements.

Texas stated that it has excluded
emissions associated with malfunctions
from the calculation of baseline actual
emnissions and projected actuzl
emissions bacause inchuding such
emissions would inflate the baseline
and narrow the gap between baseline
and project ernissions. EPA agrees with
the reasons Texas uses to exclude
melfunction emissions from baseline
actual emissions and projected actual
emissions are comparable to the reasons
EPA used for excluding malfunction
ernissions from other States in which
EPA approved such exclusion.
Notwithstanding Texas's exclusion of
malfunctions from these definitions,
Texas must address the other grounds
for disapproval as discussed above. This
includes mandating the exchision of
malfunction emissions in both
definitions.

The Federal definition of the “baseline
actual emissions” provides thaf these
emissions nust be calculated in terms of
“the average rale, in tuns per year al
which the unit actually emitted the

pollvtant during any consscutive 24-
month period.” The submitted
definition of the term “baseline actual
emissions” found at 30 TAC 116,12

- {3} A), (B]. (D), and {E] differs from the

Federal definition by providing that the
baseline shall be calenlated as “the rate,
in tons per year at which the unit
actually emitted the pollutant during
any consecutive 24-month period.”

Texas has not provided any
dernonstration, as is required for a
customized Major NSR SIP revision
submittal, showing how this different
definition is at least as stringent as the
Federal STF definition. Therefors, EPA
is disapproving the submitied definition
of “baseline actual emissions” found at
30 TAC 116.12{3} as not meeting the
revised major NSR SIP requirements.

EPA received comments from TCEQ,
the Clinie, and industry regarding the
proposed disapproval of these
submitied SIP revisions. See vur
response to these comments in section
IV.E.2 above. Nene of the provisions
and definitions in the February 1, 2006,
SiP revision submittal pertaining to the
revised Major NSR SIP requirements for
non-FALs is severable from each other.
Thercfore, we are disapproving the
portion of the February 1, 2006, SIP
revision submittal pertaining to the
revised Major NSR non-PALs 5IP
Tequirexnents as not meeting the Act and
the revised Major NSR SIP regulations.
See the proposal at 74 FR 48467, at
48475, our background for these
submitted SIP revisions in section
1V.E.1 above, and our response to
comments on these submitted SiP
revisions in section IV.E.2 above for
additional information.

F. The Submitted Minor NSR Standord
Permit for Pollution Gontrol Project SIP
Revision

1. What is the background for the
submitied Minor NSR Standard Permit
for Pollution Control Project SIP
revision?

EPA approved Texas’s general
regulations for Standard Permits in 30
TAC Subchapter F of 30 TAC Chapter
116 on November 14, 2003 {68 FR
64548} as meeting the minor NSR SiP
requirements. The Texas Clean Air Act
provides that the TCEQ may issue a
standard permit for “new or existing
similar facilities” if it is enforceable and
compliance can be adequately
monitored, See section 382.05195 of the
TCAA. EPA approved the State’s
Standard Permit program as part of the
Texas Minor NSR SIF program on
MNovember 14, 2003 (68 FR 64548} In
the final FRN, EPA noted that the
submitted provisions provide for a
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streamniined mechanism for approving
the construction or modification of
certain sources in categories that
contain numerous simailar sources. EPA
approved the provisions for issuing and
modifying standard permits because,
arnong other things, the submitted rules
required the following: {1} No major
stationary source o1 major modification
subject to part G or part D of the Act
could be issued a standard permit; {2]
sources qualifying for a standard permit
are required to meet &l applicable
requirements under section 111 of the
Act {NSPS), section 112 of the Act
{NESHAPS and MACT), and the TCEQ
rules (this includes the Texas SIP
control strategies); {3) starces have to
register their emissions with the TCEQ
and this registzstion imposes an
enforceable emissions limitation; (4}
maintenance of récords sufficient to
demonstrate compliance with all the
permit’s conditions; and (5) periodic
reporting of the nature and amounts of
emissions necessary to delermine
whether a source is in compliance.
TCEQ must conduct an air goality
impacts analysis of the anticipated
emissions from the similar facilities
before issuing and modifying any
standard permit. All new or revised
standard permits are required to
undergo public notice and a 30-day
corament period, and TCEQ must
address all comments received from the
public before finalizing its action to
issue or revise a standard permit. Based
upen the above and as further described
in the TSD for the approval action, EPA
found that the submitted Texas Minor
NSR Standard Permits Program was
adequate to protect the NAAQS and
reasonable further progress (RFP} and
was enforceable.

One of the primary reasons why EPA
found that the Standard Permits
Program was enforceable is that these
types of Minor NSR permits were to be
issued for similar sources. The issuance
of a Minor NSR permit for similar
sources eliminates the need for a case-
by-case review and evaluation to ensure
that the NAAQS and RFP are protected
and the permit is enforcesble. The
provisions of the Texas Standard
Permits Program also ensured that the
terms and conditions of an individual
standard permil would be replicable.
This is a key cornponent for the EPA
authorization of a generic
precanstruction permit. Replicable
methodologies eliminate apy director
discretion issues. Otherwise, if there are
any director discretion issues, EPA
requires that they be addressed ina
case-by-case Minor NSR SIP permit.

When EPA appruved the Texas
Siandard Permits Program as part of the

Texas Minor NSR SIP, it explicitly did
not approve the Pollntion Control
Project {PCP) Standard Permit (30 TAC
116.617}. See 68 FR 64543, at 64547. On
February 1, 2006, Texas submitted a
repeal of the previcusly submitted PCP
Standard Permit and submitted the
adoption of a new PCP Standard Permit
at 30 TAC 116.617—S5tate Pollution
Control Project Standard Permit.4 One
of the main reasons Texas adopted a
new PCP Standard Permit was to meet
the new Federal requirements to
explicitly limit this PCP Standard
Permit only to Minor NSR. In Stote of
New York, et alv, EPA, 413 ¥.34 3 {DC
Cir. Tune 24, 2005), the Court vacated
the Federal pollution contro! project
provisions for NNSR and PSD. Although
the new PCP Standard Permit explicitly
prohibits the use of it for Major NSR
purposes, TCEQ has falled to
demonstrate how this particular
Standard Permit meets the Texas
Standard Permits NSR SIP since it
applies to numercus types of pollution
control projects, which can be used at
anty source that wanls to use 2 PCP, and
is not an avthorization for similar
SOUFCES.

Under the Texas Standard Permits
Minor NSR §IP, an individual Standard
Permit must be limited to new or
existing similar sources, such that the
affected sources can meet the Standard
Permit's standardized permit
conditions. This particular PCP
Standard Permit does not lend itself to
standardized, enforceable, replicable
permit conditions. Because of the broad
types of source categories covered by
the PCP Standard Permit, this Standard
Permit lacks replicable standardized
permit conditions specifying how the
Director’s discretion is to be
implemented for the individual
determinations, e.g., the air quality
determination, the controls, and even
the monitoring, recordkeeping, and
reporting. Rather, the types of sources
covered by a Pollution Conirol Project
are better designad for case-by-case
additional anthorization, source-specific
review, and source-specific tlechnical
determinations. For case-by-case
additional authorization, source-specific
review, and source specific technical
determinations, under the miner NSR
SIP rules, if these types of
determinations are necessary, under the
Texas Minor NSR SIP, the State is

24 The 2006 submittal alse inchuded a revision to
3 TAL 116.610(d), that is 2 rule in Subchapter F,
Standard Permits, to change an inernal cross
reference from Subchapter C 1o Subchapler B,
consistent with the re-designation of this
Subchapter by TCEQ. See section IV.H, end 74 FR
48457, at 48476, for further information on this
portion of the 2006 submittal.

required to use its minor NSR SIP case-
by-case permit process under 30 TAC
116.310{a)(1}.

Because of the Jack of replicable
standardized permit conditions and the
lack of enforceability, the PCP Standard
Pernit is not the appropriate vehicle for
authorizing PCPs. EPA proposed to
disapprove the PCP Standard Perrnit, as
submitted February i, 2006. See the
proposal at 74 FR 48467, at 48475~
48476, for additional information.

2. What is EPA’s response to comments
on the submitted Minor NSR Standard |
Permit for Pollution Control Project SIP
revision?

Commend 1: TCEQ commented thal its
PCP Standard Permit has been used to
implement control technologies
required by regulatory changes,
statutory changes, and/or EPA consent
decree provisions. As such, conirol
devices may be applied to nomerous
different facility types and industry
types, ranging from storage tanks to
fired units. TCEQ understands EPA’s
comments and will work with EPA to
develop an approvable authorization{s)
that will achieve the same goals and
emmission reductions.

Response: EPA appreciates TCEQ's
understanding of our comments and
intention to work with us to develop an
approvable role revision. However, our
evatvation is based on the subsmitted
rule currently before us. .

Comimnent 2: The Clinic comments
that the Texas PCP Standard Permit
does not meet Federal NNSR and PSD
requirements. See New York v. EPA, 413
¥.3d 4 (DC Cir. 2005}, The PCP Standard
Permit also fails to meet the minimom
standards for minor antherizations as
provided by the Act at 42 U.S.C.
7410{a)}{2}{C) and (C} and a1 40 GFR
51.168a) and {b). Texas’s PCP Standard
Permii is not limited to a particular
source-category and can spply to
various pollution control projects at any
source fype. See 30 TAC 116.617(a).
Further, the psrmit itself does not have
emission limits or monitoring; {nstead,
a facility is permitted to include site-
specific limits and monitoring
requirements in its application for
coverage under a PCP Standard Permit.
Sez 30 TAC 116.617{d}2}. The PCP
Standard Permit includes a generic
statement that the permit must not be
used to authorize changes for which the
Executive Director at TCEQ determines
whether “there are health effects
concerns or the potential (o exceed a
nationdl ambient &ir quality standard
criteria pellutant or contaminant that
results from an increase in emissions of
any air contaminant until these
concerns arg addressed by the
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registrant.” See 30 TAC 116.617{a)(3)(B}.
This provision itself, without specific
emissien limits and monitoring
requirements in the PCP Standard
Permit, in inadeguate to protect the
NAAQS, and is an scknowledgement
that provisions on the face of the PCP
Standard Permit are not sufficieni to
assure protection of the NAAQS and
PSD increments. The commenter
supports EPA taking action to
disapprove and to further require
facilities that have emissions autherized
under the PCP Standard Permit to seek
a Federally valid authorization.

Hesponse: EPA agrees with the
comments that the submitted PCP
Standard Permit does niot meet the
requirements of the Texas Minor NSR
Standard Permits SiP.

Commeni 3: BCCA, TIP, TCC, GCLC,
Tx0GA, and TAB commented that the
PCP standard permit does contain on its
face all requirements applicahle to its
use. See 30 TAC 118.627(d}. The rule
regquires that a permiliee make a
submitial o TCEQ, but does not requirs
the Executive Director to act to approve
the submittal. Under the rules, if the
Executive Director does not act, the
 authorization under the permit stands.
Review by the Executive Director is not
to make case-by-case determination, aut
rather to review for impacts on air
guality and disallow use if air quality
would be negatively impacted. See 30
TAC 116.617{2}(3}B). This is an
impertant distinction. The Texas PCP
permil is more stringent than a program
that lacks a discretionary denial
provision.

Moreover, the PCP is a minor NSR
authorization. The CAA does not
establish requirements for a State’s
mincr NSR programs. The Federal
regulations that govern minor NSR
programs at 40 CFR 51.160-.164 provide
States great flexibility in establishing
SIP approvabie minor NSR programs.
Indeed, EPA’s Environmental Appeals
Board {“EAB”} has recognized the
flexibility provided States in
establishing a non-PSD, non-
nonattainment NSR permitting program,
noting that Federal requirements do not
mandate a particular miror NSR
applicability methodology or test.28

n light of this flexibility, the Texas
PCP standard permit is an acceptable
par: of the State’s minor NSR SIP.
Notably, EPA cites no statuiory
authority or provision of Part 51 in
suggesting a bar on approval of general
or standard pernmits. The manner in
which TCEQ implements the PCP
standard perinit is reasonable and

# In re Tennessee Valley Authorily, 3 BAD 357,
481 (EAB Sept. 15, 2000).

practical, and a decision to reject the
PCP standard permit is 2 decision to
refect an important miner NSR tool used
by Texas sources to suthorize
environmentally beneficial projecis in
an expedited fashion. Site-specific
traditional NSR permitting for such
projects is impractical, inefficient and
detrimental to the environment,

Response: EPA disagrees with this
comment. We are not disapproving the
Texas PCP Standard Permil because
under the Texas Minor NSR SIP, Texas
cannot isswe general or standard
permits. In fact, EPA has approved the
Texas Standard Penmits Program as part
of the Texas Minor NSR 5IP. EPA’s
approval authorizes Texas to issue so-
called general permits, i.e., the Texas
standard permits. Our approval of tie
Texas Standard Permit Program: as part
of the Texas Minor NSR SIP was based
on the statutory and regulatory
requirements, including section 110 of
the Act, in particular section
110{a){2){C], and 40 CFR 51.160, which
require EPA to determine that the State
has adequate procedures in place in the
submitted Program to ensure that
construciion or modificetion of sources
will not interfere with attainment of a
National Ambient Air Quality Standard
{NAAQS) or Reasonable Further
Progress (RFP).

This particular scbmitied individual
Standard Permit does not meet the
reguirements of the Texas Standard
Permits Minor NSR SIP. The submitted
revision allows the Executive Directer to
selectively review for impacts on alr
guality and disallow use if air quality
would be negatively impacted or even
revise the ernission limit to avoid
negative air guality impacts. It grants
the Execuative Director too much
discretion to act selectively and make
site-specific determinations ouiside the
scope of the PCP Standard Permit and
fails to include replicable procedures for
the exercise of such disoretion. it fails
to inciude replicable procedures for the
exercise of such discretion. Under the
Texas Minor NSR Standard Permits SiP,
each Standard Permit promulgated by
Texas is required to include replicable
standardized permit terms and
conditions. Each Standard Permit is
required to stand on its own. No further
action on the part of the Executive
Director for holders of a Standard
Permit is anthorized under the SIP
because sach individual Standard
Permit is required to contain upfront all
the replicable standardized terms and
conditions. The replicability of a
Standard Permit issued pursvant to the
SIP rules eliminates any director
discretion. EPA approval will not be
required in each individual case as the

TCEQ evalvates {and perhaps revises) a
source’s PCP Standard-Permit. if the
Director retains the authority to exercise
discretion in the evaluation of each PCP
Standard Permit holder’s irmpact on air
quality, this undermines EPA’s rationale
for approving the Texas Standard
Permits Program as part of the Texas
Minor NSR SIP. Under the SIP, any
case-by-case determination must be
made through the vehicle of the case-by-
case Minor NSR SIP permit, not using

a Minor NSR SIF Standard Permit as the
vehicle. While Minor NSR 8IP permit
programs are given great flexibility, they
cannot interfere with attainment and
must meet the requirements for minor
NSR. The Executive Director's selective
application of his discretion on a case-
by-case basis, without specific
replicable criteria, exceeds the scope of
EPA’s approval of the Standard Permits
Program in 3¢ TAC Subchapter ¥ of 30
TAC Chapter 116 as approved on
Navember 14, 2003 {68 FR 64548),

The submitted PCP Standard Permit
revision has no replicable conditions
that specify how the Director’s
discretion is to be exercised and
delineated. We are particulerly,
cencerned that the Executive Director
may exercise such discretion in case-
specific determinations in the absence
of generic, replicable enforceable
reguirements. These replicable
methodologies and enforcesble
requirements should be in the submitted
individual Standard Permit itsel, not in
the Executive Director’s after the fact
case-specific determinations made in
issuing a customized Standard Permit to
s scurce, i an individual Standard
Permit requires any custornizations for g
holder, then this particular Standard
Permit no longer meets the requirements
for the Texas Standard Permit Program
SiP. This customized Standard Permit
has morphed inic a case-by-case Minor
NSR SIP permit and must meet the
Texas NSR SIP requirernents for this
type of permit.

Comment 4: BCCA, TIP, TCC, GCLC,
and TAB commented that the manner in
which TCEQ has defined pollution
control projects is reasonable and
practical, and a decision to reject the
PCP Standard Permit is a decision to
reject an fmportant minor NSR tool used
by Texas sources to authorize
environmentally beneficial projects in
an expedited fashion. TCC further
comments that EPA does net, and
cannot, guestion that the Standard
Permit for PCPs provides for the
regulation of stationary sources as
negcessary to assure that that NAAQS are
achigved. TCC also comuments that Parts
C {P5D) and I {NNSR] are not
implicated because PCP Standard
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Permils are axpressly made unavzilable
to major sources and major
modifications. All commenters
indicated that narrowing the scope of
projects that can qualify for the
expedited standard permit spproval (or
requizing TCEQ to promulgate source
category-specific PCP standard permits
{or every source category in Texas] is
impractical, inefficient, and dewrimental
to the environment. .

Response: EPA agrees thal the
submitted PCP Standard Permit does
not apply to mzjor stationary sources
and major modifications subject to PSD
or NNSR. While the manner in which
TCEQ has defined pollution contrel
projects may be reasonable and
practical, using the Texas Standard
Permits SIP to issue one individaal
Standard Permit for all types of PCPs
does not maet the SIP's requirernents.

The scope of a Standard Permit
promulgated by TCEQ is governed by
the TCAA and the SIP's general
regulations for Standard Permits in 30
TAC Subchapter F of 30 TAC Chapter
116. These do not provide for the
issuance of a Standard Permit for
dissimilar sources. They provide for the
issuanoce of a Standard Permit for
similar sources so that its permit terms
and conditions are determined upfront
in the promulgation of the individual
Standard Permit. There is no need for
any director discretion or customization
of the individual Standard Permil. This
is not to say that TCEQ is precluded
from issuing various individual
Standard Permits for PCPs; TCEQ can
issue various individual Standard
Permits for PCPs that cover similar
sources.

Comment 5: ERCC commented that
PCP avthorizations are not unique to
Texas and EPA’s concerns with Texas
PCP Standard Permit is toc broad, is
misplaced, and fails to recognize the
regulatory restrictions in place, and the
benefits that allow efficient emission
reduction projects to proceed in the
State, The commenter refers io two
States with pollution contrel
exemptions from the definition of
modification which allow PCPs o
proceed with significantly fewer
Lmitations than the Texas PCP Standard
Permit; Ohio and Oregon. Neither of
these States limits PCI by a category of
pollution control techniques or
industrial scurces. These SIP-approved
provisiens fail to provide any guidance
for an application, director review,
recordkeeping, or moniloring
regquirements. The Texas PCP program is
highlighted for disapproval because it
placed too much emphasis on the
requiremenis and Hmnitations of the PCP
program. The Texas program has mere

safeguards than Oregon and Ohie. The
Texas PCP program is solely a Minor
NSR Program. By proposing disappraval
of the Texas PCP program, EPA is
holding Texas to a vastly more stringent
approach and is designed to judge Texas
in a way that EPA has not proposed for
any other State.

Response: Seeresponse lo Comments
3 and 4. EPA also wishes to note that
that the cited Oregen and Ohio PCP
sxemptions from Major NSR were
approved by EPA before the court held
that EPA lacked the authority to exempt
PCPs from the Major NSR SIP
requirements. See State of New York v.
EPA, 413 F 3d. 3 (BC Cir. 2005). These
exemptions of PCPs from Major NSR are
not the same as 8 Minor NSR Standard
Permit for PCPs. Moreover, they have no
relationship to the Texas Minor NSR
Standard Permits SIP.

Comment 6: TAB commented on the
history of the PCP programs at EPA and
in Texas and states that Texas has been
issuing Standard Permits for PCP
Projects since 1994. TAB comments that
the standarg permit program was
adminisiered for several years with no
suggestion of programmatic abuses, and
more importanily, no examples given by
anyone of unintended consequences.
TAB also asserts that 13 years afier
Texas adopted iis pollution control
project standard permit, EPA finally
commented on it in the proposal. TAB
asserts that EPA cannot question that
TCEQ's Minor N8R program, including
the PCP Standard Permit, meets this
provision of the Act. ‘

Response: EPA disagrees with the
comment. EPA had no need to comment
on the administration of the general
Standard Permit Program in this action
hecause EPA approved Texas' general
regulations for Standard Permits it 36
TAC Subchapier ¥ of 30 TAC Chapter
116 on November 14, 2003 (68 FR
64548) as meeting the minor NSR SIF
requirements. That approval describes
how the Standard Permit rules met
EPA’s requirements for new minor
sources and minor modifications. Tha
scope of EPA’s disapproval in this
zction is Jimited to Texas's submission
of a SIP revision, on February 1, 2008,
adopting a Standard Permit for PCPs at
30 TAG 116.617State Pollution
Contrel Project Standard Permit, CAA
section 110 sets oul the process for
EPA’s review of State SIP subinittals.
Nothing in the Act suggests EPA is
forectosed from disapproving a
submittal because it failed to comment
on it during the State’s rulemaking
process. For further response to the
remratnder of the coranent, see response
o comments 3 and 4.

Commeni 7: TAB discussed numerous
guidance memoranda that EPA used to
support its pusition that the PCP
Standard Permit is unappravable
because it is not Hmited to a particular
narrowly defined source category that
the permit is designed io cover and can
be usad to make site-specific
determinations that are outside the
scape of this type permit. The
commenter states that these memos are
not law, and cannot conceivably be used
as an independent basis to deny
approval of a SIP revision. Any EPA
pronouncement that purports to be
binding must be adopted through notice
snd comment rulemaking. See
Appalachian Power Compony v. EPA,
208 F.3d 1015, 1023 (DC Cir. 2000). The
commenter concludes that if EPA wants
to disapprove a submitted SIP revision
of a Standard Perrmil because it is not
limited to a particular narrowly defined
source category and that allow site
specific determinations, then EPA must
adopt a rule that says so. TAB
comments that even if the memos could
legally support EPA’s position, that the
PCP Standard Permit is unapprovable
because it not Himited to a particular
narrowly defined source category that
the permit is designed to cover and can
be used to make site-specifie
determinsations that are cutside the
scope of this typs permit, neither of the
cited memos actually says so. The
commenter reviewed sach cited memo
and found mothing to suggest any intent
to fill gaps or qualify any provision of
40 CFR 51.160. TAB further comments
on EPA’s cites to a series of Federal
Registers on actions taken on other
States’ minor NSK programs. The
cammenter states that these actions offer
no explanation of how these particelar
actions Hluminate EPA’s proposal to
disapprove Texas’ PCP Standard Permit.
TAB further comments oo EPA’s cites 1o
a series of Federal Registers on actions
taken on other States’ minor NSR
progrars. The comraenter states that
these actions offer no explanation of
how these particular actions illwminate
EPA’s proposal to disapprove Texas’
PCP Standard Permit.

Response: EPA disagrees with this
comunent. Section 110 of the Act, in
particular section 119{a){2){C), and 40
CFR 51.160, requize the EPA to
determine that the State has adequate
procedures to ensure that construction
or modification of sources will not
interfere with attainment of a National
Ambient Air (uality Standard
{NAAQS). The CAA grants EPA the
authority to ensure that the construction
or modification of sources will not
interfere with attainment of a Mational
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Ambient Air Quality Standard
{NAAQS). The memoranda cited in the
preposal were citad for the purpose of
providing documentary evidence of how
EPA has exercised ils discretionary
authority when reviewing general
permit programs similar to the Texas
Standard Permits SiP. They also
coliectively provide an historical
perspective on how EPA has exercised
its discrelion in reviewing regulaiory
schemes similar to the submiited PCP
Standard Permit. The utility of these
citations is not in the specific subject
matier they address, but in their

_ discussion of the regulatory principles
to be applied in reviewing permit
schemes that adopt emission limitations
created through standardized prolocols.
For example, the memorandum titled
Approoches to Creating Federally-
Enforcenble Emissions Limits,
Memorandum from John 5. Seitz,
OAQPS, November 3, 1893, on page 5
discusses EPA recoguition that
emissions limitations can be created
ihrough standardized protecols.
Likewise, the memorandum titled
Guidance on Enforcechility
Requirements for Limiting Potentiol to
Emit through SIP and section 112 rules
and Generel permits, Memorandum
from Kathie A Stein, Office of
Enforcement and Compliance
Assurance, Januvary 25, 1995, discusses
on page 6 the essential characteristics of
a general permit that covers a
hemogenous group of sources.

Agsin, the Federal Regisier citations
provided in the proposal serve to further
highlight EPA’s practical application of
the policies enuncisted in the above
referenced memoranda. These
documents demonsirate that EPA has
consistently applied these policies with
respect to approvat of the minor source
permif programs which feature rules
which are similar to the Texas Standard
Permits SiP. ¥or example the Federal
Register at 71 FR 5979, final approval of
Wisconsin SIP revision, February 8,
20086, states on page 5981 that EPA
regards the prohibitory rules and
general permiis are essentially similar
and goes on to discuss requirements for
approval of permit schemes of this
nature. The cited notices address
requirements for appreval of general
permit programs submitted as SIP
revisions and are illustrative of
regulatory policy applied by EPA in
reviewing Standard Permit programas for
SiP approval.

The cumulative effect of these
documents is to provide the public with
an insight to EPA’s policy with regard
to its application of discretionary
authority in reviewing a variety of
proposed general permit schemes. In

this instance, EPA interpreis the
applicable statutes and rules {o require
that Standard Permits be limited 1o
similar sourges and they cannot be used
to make site-specific determinations that
are ontside the scope of this type of
permit. This is consistent with EPA’s
prior policy pronouncements on this
subject as evidenced by the memoranda.
EPA’s imterpretation is circumscribed by
the statutory requirement that such a
permit program not interfere with the
altainment of the NAAQS.
Consequently, the commenter’s failure
to find relevant information to
illuminate EPA’s decision to disapprove
the submitted Texas” PCP Standard
Permit is not a reflection on the utility
of the cited documents.

Comment 8: TAB concludes by
observing that thete is no evidence of
Standard Permit Program failure or
adverse comments. The commenter
criticizes EPA for not taking action on
the PCP Standard Permnit Program which
the CAA required action longbefore
2009. EPA is further criticized for failing
to review the record to determine the
negative impacts of the PCP Standard
Permit Program during the intervening
time during which TCEQ has been
issuing PCP authorizations under this
program, EPA offers no example of a
PCP Project that failed to protect public
health or welfare, or could not be
enforced, or that did not accomplish its
valuable purpose of quickly, bat
carefully, suthorizing emission
reduction projects.

* Response: EPA disagrees with this
camment. The standard for review in
this context is net the exisience of
adverse comments or failure in the
implementation of a Standard Permit
Program SIP. EPA reviews a SIP revision
submission for its compliance with the
Act and EPA regulations. CAA
110(k}{3). See also BCCA Appeal Group
v. EPA, 355 F 3d. 817, 822 (5th Cir.
2003); Natural Resources Defense
Council, Inc. v. Browner, 57 F.3d 1122,
1123 (DG Cir. 1995). This includes an
analysis of the submitted regulations for
their legal interpretation. The existence
of adverse comments is not the
exchisive criteria for review of
submitted revisions. In this particular
instance, EPA’s revisw is limited to
Texas’s submission of a SIP revision for
a new PCP Standard Permit at-30 TAC
116.617, not a SIF revision for general
Standard Permits Program. EFA has
already approved Texas’ general
regulations for Standard Permits in 30
TAC Subchapter F of 30 TAG Chapter
116 on November 14, 2003 (68 FR
64548} as meeting the minor NSR SiP
requirements.

3. What are the grounds for
disapproving the submifted Minor NSR
Standard Permit for Pollution Contrel
Project SIP revision?

EPA is disapproving the submitted
Minor NSR Standard Permit for

" Pollution Control Project SIP revision

because the PCP Standard Permit, as
adopied and submitted by Texas to EPA
for approval into the Texas Minor NSR
SIP, does not meet the requirements of
the Texas Minor NSR Standard Permits
Program. It dces not apply to similar
sources. Because it does not apply to
similar sources, it lacks the requisite
replicable standardized permit terms
specifying how the Director’s discretion
is to be implemented for the case-by-
case determinations.

EPA received comments from TCEQ,
the Clinic, and industry regarding the
proposed disapproval of these
submitted SIP revisions. See our
response lo these comments in section
IV.F.2 above. Because the PCP Standard
Permit, in 30 TAC 116,617, does not
meei the Texas Minor NSR SIP
requirements for Standard Permits, EPA
is disapproving the PCP Standard
Permit, as submitted February 1, 2006.
See the proposal at 74 FR 48467, at
48475-48476, our background for these
submitted SIP revisions in section
1V.F.1 above, and our response to
commeyts on these submitted STP
revisions in section IV.F.2 above for

" additional information.

(. No Action on the Revisions to the
Definitionis Under 30 TAC 101.1

We proposed to take no action upon
the june 10, 2005, SIP revision submittal
addressing definitions at 30 TAC
Chapter 101, Subchapter A, section
101.1, because previous revisions to that
section are still pending review by EPA.
See 74 FR 484867, at 48476, We received
no comments on this proposal.
Accordingly, we will take appropriate
action on the submittals concerning 30
TAC 101.1 in a separale action. As
noted previously, these definitions are
severable from the other portions of the
two SIP revision submittals.

H. Ng Action on Provisions That
Faplement Section 112(g) of the Act and
for Bestoring an Explanation That a
Portion of 30 TAC 116.115 Is Not in the
SIP Because If Implements Section
#12{g) of the Act

Texas originally submitted a new
Subchapter C—Hazardous Air
Pollutants: Regulations Governing
Construcied and Reconstructed Sources
(FCAA, §112(g), 40 CFR Parl 63) on July
22,1698, EPA has not taken action upon
the 1998 submittal. In the February 1,



56448 TFederal Register/Vol. 75, Ne. 178/ Wednesday, September 15, 2010/ Rules and Regulations

2006, SIP revision submitial, this
Subchapter G is recodified 1o
Subchapter E and sections are
repumbered. This 2006 submitial also
inchudes an amendment to 30 TAG
116.610{d) to change the cross-reference
from Subchapter C to Subchapter E.
These SIP revision submittals apply to
the review and permitting of
constructed and reconstructed major
sources of hazardous air pollutants
(HAP} under section 112 of the Act and
44 CFR part 63, subpart B. The process
for these provisions is carried out
separately from the SIF activities, SiPs
cover criteria pollutants and their
precursors, as regulated by NAAQS.
Section 112({g) of the Act regulates
HAPs, this program is not under the
auspices of a section 110 SIP, and this
program should not be approved into
the SIP. These portions of the 1998 and
' 2006 submittals are severable. For these
reasons we proposed to take no action
on this portion relating o section 112{g}
of the Act. See 74 FR 48467, at 48476~
48477, We received no commenis on
this proposal. Accordingly, we are
taking no action on the recodification of
Subchapter C to Subchapter (d} and 30
TAC 116.610(d).

In a related matter, we are making an
administrative correction to an earlier
action which inadvertently removed an
explanation that 3¢ TAC
116.115{c) (2B} NI) is not in the SIP.
When we approved 30°TAC 116,115 in
the SIP on September 18, 2002, we
excluded 30 TAC 1318.115(e}2HBHIEN
because it implemented the
requirements of section 112(g) of the
Agt. Sepe 67 FR 58679, at 58699. In a
separate action, we approved revisions
to 30 TAC 116,115 on April 2, 2010 {75
FR 16671), which are unrelated to the
exchuded provisions of 30 TAC
116.115{cH2) B, However, that
action inadvertently removed the
explanation that excluded
116.1156cHBYii}I from the SIP. In this
action, we are making an administrative
correction o restare into the Code or
Federal Regulations the explanation that
the SIP does not include 30 TAC
116.115{cH{B}ii{I}.

I. No Action on FProvision: Relating to
Emergency and Temporary Orders

We proposed to take no action upon
the February 1, 2008, SIP revision
submittal whick recodified the
severable provisions relating to
Emergency Orders from 30 TAC Chapier
116, Subchapter E to a new Subchapter
K. See 74 FR 48467, at 48477, We
received no comments on this proposal.
Accordingly, we will take appropriate
action on the Emergency Order
reguirements in a separate action,

according to the Consent Decree
schedule.

J. Besponses to General Comiments on
the Proposal

Comment 1: The following
commenters support EPA’s proposal to
disapprove the Texas NSR Reform
Program, 1-hour NNSR, 1997 8-hour
NNSR, and PCP Stardard Permnit:
HUPHES; several members of the Texss
House of Representatives; the Sierra .

. Glub; the Gity of Houston, and the

Clinic.

Response: Generally, these cormments
support EPA's analysis of Texas’s NSR
Reform Program, 1-hour NNSR, 1997 8-
haour NNSR, and PCP Standard Permit,
ag discussed in detzil at in the proposal
at 74 FR 48487, at 4047148476, and
farther support EPA’s action to
disapprove the Texas NSR Reform
Program submission.

Comiment 2: The SCMS and PSR sent
numergus similar letters via e-mail that
relate to this action. These comments
include 1,789 identical letters from
SCMS (sent via e-mail) and 2 comment
letier from PSR, which support EPA’s
proposad ruling that major portions of
TCEQ air permitting programn do not
adhere to the CAA and should be
thrown out. While agreeing that the
proposed disapprovals are a good first
step, the commenters state that EPA
should take bold actions such as halting
any new air pollution permits being
igsued by TCEQ utilizing TCEQ’s
curvent illegal policy; creating &
moraterinm on the operations of any
new coal fired power plants; reviewing
all permits issued since TCEQ adopted
its illegal policies and requiring that
these entities resubmit their
applications in accordance with the
Federal CAA; and puiting stronger rules
in place in order to reduce global-
warming emissions and to make sure
new laws and rules do not allow
existing coal plants to continue
polluting with global warming
emissions.

The commenters further state that
Texas: (1} Has more proposed coal and
petroleumn coke fired power plants than
any other State in the nation; (2} Is
numher one in carbon emissions; and
{3) Is on the list for the largest increase
in emissions over the past five years.
Strong rules are needed to make sure the
coal industry is held responsible and
that no pertnits are issued under TCEQ's
illegal permitting process. Strong
regulations are vital to cleaning up the
energy industry and puiting Texas on a
path to clean energy technology that
boosts economic growth, creates jobs in
Texas, and protects the air quality,
heaith, and communities.

In addition, SCMS sent 273 similar
letters (sent via e-mnail) that contained
additional comments that Texas should
rely on wind power, solar energy, and
netural gas as slean alternatives to coal.
Other corunents expressed general
cancerns related to: impacts on global
warming, lack of commitment by TCEQ
lo protect air quality, the need for ¢lean
energy efficient growth, impacts upon
homan heslth, endangerment of
wildlife, impacts on creation of future
jobs in Texas, pius numerous other
stmilar concerns. The PSR farther
commented that as health care
professionals, they are concerned about
the health effects they are secing in thelr
patients due o environmental toxins in
the air and water.

Response: To the extent that the
SCMS and PSR letters comment on the
proposed disapproval of the submitted
1-hour ozone standard, 1997 8-hour
ozone standard, and NSR Reform
Programs, they support EPA's action to
disapprove these submitted rules. The
remaining comments are vutside the
scope of our actions in this rulemaking.

Comment 3: TCEQ understands that
EPA’s review was conducted by
applying the current applicable law.
The Executive Directar wiil conduet a
review of all EPA comments and
propose changes to the rules proposed
for disapproval.

TCEQ understands EPA’s concerns
with isyues regarding, among other
things, applicability, clarity,
enforceability, replicable procedures,
recordkeeping, and compliance
assurance. Specifically, the Executive
Director will consider rulemaking to
address the following concerns:

e Clarify refevences for major
stationary sources and major
modifications to EPA rules for
nonattainment and maintenance area
definitions and rernoving rule langnage

~ indicating that the 1-hour thresholds

and offsets ave not effective unless EPA
promulgates rules, and clarifying the
applicability of nonattainment
permitting rules;

» Clarify the definition of baseline
actual emission rate, and clarify the
inclusion of maintenance, startup, and
shutdown emissions when determining
haseline actual emissions; and

s Add missing itemns and claxify the
existing requirements to obiain and
comply with a PAL to meet FNSR
requirgments.

New and amended rules will be
subject to the statutory and regulatory
requirements for a SIP revision, as
interpreted in EPA policy and guidance
an SIP revisions, as well as applicable
Texas law. The revised program will
ensure protection of the NAAQS, and
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demonstrate noninierference with the
Texas SIP control sirategies and
reasonable further progress.

In addition, and as noted, TCEQ will
address EPA’s concerns regarding
public participation in a separate
rulemaking action.

Response: EPA appreciates TCEQ)'s
comunitment to consider rulemaking to
correct the deficiencies in the submitted
i-hour ozone standard, 1997 8-hour
ozane standard, and NSR Reform
Programs, However, our evaluation is
hased on the submitted rules that are
currently before us.

Comment 4: The Clinie further asks
that EPA take action to halt Texas’s use
of permits-by-rule that, like the PCP
standard permit, fail to meet minimum
standards for minor source permitting
and for general permits and
exclusionary rules. Texas has adopted
and is applying a number of permits-by-
rule that are not source specific, do not
include specific emission limitations or

- monitoring, and are inadequate 1o
protect the NAAQS. These inciude thé
permits-by-role in Subchapter X aof
Chapter 106 of the Texas rules. In
addition, like the PCP, some of these
permits—rather than authorizing
specific types of minor emission source
categories——can be vsed to increase
authorized emissions from any type of
facility.25 EPA has repeatedly staled that
Texas's current use of permit-by-rule
vioiates the Act and Texas's approved
SIP.27 Yet EPA has failed take action to
stop the illegal vse of permits-by-rule.

Response: Any action on Texas's use
of permits-ky-rule, as requested by the
commenter, is gutside the scope of our
actions in this rulemaking.

Comment 5: Concerned Citizens of
Grayson expressed concerns about a hot
mix asphalt plant located near the small
town of Pottshoro, TX, which is located
near public schools and private
restdences and has caused significant
disruptions in the lives of those liming

6 For examnpie, 30 TAC 106.261, 108.262,
106.263, and 106.264.

27 See “Lelter o Dan Eden, TCEQ Deputy
Director” from Carl Edlund, EPA Region 6, Director
Multimedia Planning and Permitting Division
March 12, 2608} (“EPA has consistently expressed
rancern about PARs that authories a category of
emissions, such as sjartup or shutdown emissisns,
or that modify ar existing NSR permit.”)
[Allachment 10 of the Clini¢'s comments); “Letier
10 Rickard Hyde, TCEQ, Director, Air Permits
Division” from Jeff Robinson, EPA Region 6, Chief,
Air Permits Section (November 18, 2007)
[Attachment 11 of then Clinic's comments); “Letter
\o Steve Hagle, TCEQ, Special Assistant, Ajr
Permits Director” from David Neleigh, FPA Repion
6, Chief, Air Permits Section {Maxch 30, 2006)
fAllachraemt 12 of the Clinic’s commems}); “Letier
1o Lola Brown, TCEG, Oifice of Legal Services” from
David Neleigh, EPA Region 6, Chief, Air Permits
Section February 3, 2006} {Attachment 13 of the
Clinic’s comments).

nearby because or “the noxious stench
repeatedly emitted from the plant.” The
corpmenters are concerned because the
plant was authorized under a Standard
Permit issued by TCEQ which only had
public participation and ¢omment when
TCEQ issued the Standard Permit for
hot mix asphalt plants and there was no
opportunity for public participation and
comment on & source that applied for
authorization under a Standard Permit
for a specific source after the Standard
Permit has been autharized.

Response: These comments do not
relate to the submitted Standard Permit
for Pollntion Control Projects that EPA
is reviewing in this action. These
comments, which relate to a Standard
Permit for Hot Mix Asphalt Plants, are
outside the scope of this action.

Commend 6: AECT believes that EPA's
proposed disapproval has injected
uncertainty into the Texas permiliing
program, will cause tremendous
aperaticnal-uncertainty for companies-

_in light of significart air emission rule

proposals considered by EPA (e.g.
mereury MACT, PSD Tailoring Rule],
this and other disapprovals may
jecpardize or substantially delay the
ability of electric generaiozs to ebiain
necessary air permits to install pollution
controls that will be necessary to
comply with current and future rules;
and prompt EPA approval of the
proposed TCE( NSR SIP Revisions is
needed in order to provide the
regulatory certainty necessary for
economic development, creation of
critically needed jobs, and generation of
affordable, reliable electricity in Texas.

Response: We are disapproving the
submitted Texas MSR Reform Program,
1-hour NNSR, and PCP Standard Permit
programs because they do not meet
applicable requirements of the Act, as
discussed herein. EPA is required to
review a SIP revision for its compliance
with the Act and EPA regulations. See
CAA section 110(k}(3}; see alsa BCCA
Appeal Group v. EPA, 355 F 3d.817, B22
(5th Cir 2003); Nutural Resources
Defense Council, Inc. v. Browner, 57
F.3d 1122, 3123 (DC Cir, 1885},

Commnent 7: BCCA and TIP comment
that under Texas’s integrated air
permitting regime, air guality in the
State is demoustrating strong, sustained
improvement. The commenters cite to
substantial reductions in nitrogen
uxides and improvements in the ozone
concentrations in the Houston-
Galveston and Dallas-Fort Werth oczone
nonatiainment areas.

HResponse: We are disapproving the
submitted Texas NSR Reform Program,
1997 8-hour NNSR, 1-heur NNSR, and
PCP Standard Permil programs because
they do not meet applicable

reqguirements of the Act, as discussed
herein. EPA is required to review a SIP
revision submission for its compliance
with the Act and EPA regulations. CAA
110{k}(3}; See also BCCA Appeal Group
v. EPA, 355 F 3d. 817, 822 {5th Cir.
2003); Natural Resources Defense
Council, Inc. v. Browner, 57 F.3d 1122,
1123 [DC Cir. 1895).

Even if the commenters’ premises are
to be accepted, they fail o substantiate
their claim that the Texas NSR Reform
Program, 1-hour NNSR, 1897 8-haur
NNSR, and PCP Standard Permit
programs have had a signiffcant impact
on improving air quality in Texas by
producing data showing that any such
gains are directly attributable to the
submitted Progratns, and are not
attrimitable to the SIP-approved control
strategies {both State and Federal
programs} or other Federal and State
programs. They provide no explanation
or basis for how their numbers were
derived. _

Furthermorg, since the commenters
thought EPA was acting inconsistently,
they should have identified SIPs that are
inconsistenl with our actions and
provided technical, factual information,
not bare assertions.

Comment 8: GCLC, TIP, BCCA, AECT,
and TCC comment that EFA igoores the
fact that the Texas NSR Program has had
a sigaificant impact on improving air
quality in Texas. TCEQ commented that
significant emission reductions have
been achieved by the submitted Program
through the large number of
participating grandfathered facilities,
which resulted in improved air quality
based upon the monitoring data.

BCCA, TAB, TxOGA, and ERCC
comment that the legal standard for
evalualing a SIP revision for approval is
whether the submitied revision
nitigates any efforts to attain
compliance with a NAAQS. EPA’s
failure to assess the single most
important factor in the submilted
Program, the prometion of continued air
quality improvement, is inconsistent
with case law and the Actandis a
deviation from the SIP consistency
process and national policy. EPA should
verform a detailed analysis of approved
SIP programs through the United States
and initiate the SIP consistency process
within EPA to ensure fairness to Texas
industries.

Response: EPA is required to review
SIP revisions submission for their
compliance with the Act and EPA
regulations. CAA 110{k¥3); See also
BCCA Appeal Group v. EPA, 355 F 3d.
817, 822 (5th Cir. 2003} Nafurel
Resources Defense Council, Ing. v,
Browner, 57 F.3d 1122, 1123 (DC Cir.
1995). EPA is not disapproving the
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entire Texas NSR SIP. Specificaily, on
September 23, 2008, EPA proposed to
disapprove revisions to the Texas NSR
SIP submitted by the State of Texas that
relate to the Nonattainment NSR
{NNSR} Program for the 1-Howr Ozone
Standard and the 1987 8-Hour Ozone
Standard, NSR Reform, and a specific
Standard Permit. Further, EPA is not
reguired to initiate the SIP consistency
process within EPA unless the pendiag
SiP revision appears to meet all the
-requirements of the Act and EPA’s
regulations but raises a novel issue. EPA
is disapproving the submitted revisivns
because they fail io meet the Act and
EPA’s regulations. Because the
submitted revisions fail to mest the
requiremenis for a SIP revision, the SIP
consistency process is not relevant.
Comment 9; The ERCC comments that
to avoid negative economic
consequences EPA should exercise
enforcement discretion statewide for
sources that obtained government
authorization in good faith and as
required by TCE(}, the primary
permitting authority. EPA should not
require any injunctive relief and should
consider penalty only cases in this
rulemaking.
Response: EPA enforcement of the
CAA in Texas Is outside the scope of
gur actions.

V. Fina} Action

Under section 116{k}{3) of the Act and
for the reasons stated above, EFA is
disapproving the following: {1 The
submitied definition of “besi available
control technology” in 30 TAC
116.10(3}; (2) Major NSR in areas
designated nonattaimment for the 1-hour
ozone NAAQS; (3) Major NSR in areas
designated nonattainment for the 1997
8-hour ezone NAAQS; (4) Major NSR
SIP requivements for PALs; (58) Non-PAL
aspects Major NNSR SIP requirements;
and (6} submittals for a Minor Standard
Permit for PCP. EFA is also proposing
to take no action on certain severable
revisions submitied June 10, 2005, and
February 1, 2006.

Specifically, we are disapproving the
following regulations:

» Disapproval of the definition of best
available control technology at 36 TAC
116.10(3), submiited March 13, 1968,
and july 22, 1998;

o Disapproval of revisions to 30 TAC
116,12 and 116.150 as submitied June
106, 2005; :

s Dizgpproving revisions to 3¢ TAC
116.12, 116,150, 116.15%; and .
disapproving new sections at 30 TAC
116.121, 116.186, 116.182, 116.184,
116.186, 116.1 88, 116.190, 116.192,
116,194, 116.196, 116.198, 116.610{a},

and 116.517, as subinitted February 1,
2006,

We are also taking no action on the
provisions identified below:

= The revisiens to 30 TAC 101.1—
Definitions, submitted June 10, 2005;

e The recodification of the existing
Subchapter C under 36 TAC Chapter
116 to 8 new Subchapter E under 30
TAC Chapter 116;

» The provisions of 30 TAC
116.610(d); and

¢ The recodification of the existing
Subchapter E under 30 TAC Chapter
116 to a new Subchaptar K under 30
TAC Chapter 116.

Finally, we are making administrative
corrections to reinstate sn explanation
1o the SIP-approved 30 TAC 116.115,
that was inadvertently removedina
separate action on April 2, 2010 {75 FR
16671).

Sources are reminded that they
remain subject to the requirements of
the Federally approved Texas Major
NSR SIP and subject lo potential
enforcement for viclations of the SIP
{Ses EPA's Revised Guidance on
Enforcement During Pending SIP
Revisions, dated March 7, 1991).

V1. Statutory and Executive Order
Reviews

A. Execulive Order 12866, Regulatory
Planning and Review

This final action has been determined
not to be a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 {58 FR 51735,
October 4, 1993).

B. Poperwork Reduction Act

This action does net impose an
information collection burden under the
provisions of ihe Paperwork Reduction
Act, 44 U.5.C. 3501 et seq., because this
SIP disapproval under section 110 and
subchapier 1, part D of the Clean Air Act
will not in-and-of itself create any new
information collection burdens but
simply disapproves cerlain State
requirements for inclusion into the SIP.
Burden is defined at 5 CFR 1320.3(b}.
Because this final action does not
impose an information collection
burden, the Paperwoerk Reduction Act
does not apply.

C. Regulatory Flexibility Act

The Regulatory Flexdbility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject 1o notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.

Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. For
purposes of assessing the impacts of
today’s rule on small entities, small
entity is defined as: {1) A small business
as defined by the Small Business
Administration’s {SBA} regulations at 13
CFR 121.201; (2} a small governmental
jurisdiction that is a government of 2
city, county, tow, school district or
special district with a population of less
than 50,000; and {3} a small
organization that s any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field. This rule will not
have a significant impact on a
substential number of sinall entities
because SIF approvals and disapprovals
under section 110 and part D of the
Clean Alr Act do not create any new

" requirements but simply approve or

disapprove requirernents that the States
are already imposing.

Furthermors, as explained in this
action, the submissions do not meet the
requirements of the Act and EPA cannot
approve the submissions. The final
disapproval will not affect any existing
State requirements applicable to small
gntities in the State of Texas. Federal
disapproval of a State submittal does
not affect its State enforceability. After
considering the economic impacts of
today’s rulemaking on small entities,
and because the Federal SIP disapproval
does not create any new requirements or
impact a substantial number of small

entities, I certify that this action will not

have a significant economic impact on
a substantial number of small eniities.
Moreover, due to the nature of the
Federal-State relationship under the

‘Clean Air Act, preparation of flexibility

analysis would constitute Federal
Inquiry inte the economic
reasonableness of State action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. U5,
EPA, 427 U.S. 246, 25566 [1976); 42
7430{aji 2.

B. Unfunded Mandates Beform Act

This action contains no Federal
mandates under the provisions of Tite
11 of the Unfunded Mandates Reform
Act of 1995 (UMRA]}, 2 11.8.C. 1531~
1538 “for State, local, or Tribal
governments or the private sector.” EPA

.has determined that the disapproval

action does not include a Federal
mandate that may result in estimated
costs of 53160 million or more to either
State, local, or Tribal governments in
the aggregate, or 1o the private sector.
This Federal action determines that pre-
existing requirements under State or
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Iscal law should not be approved as part
of the Federally approved SIP. It
impases N0 new requirements.
Accordingly, no additional costs to
State, local, or Tribal governments, or 1o
the private sector, resultfrom thiss
action. ‘

E. Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” {64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process 1o ensure
“ragaringful and timely input by State
and local officials in the development of
regulatory policies that have Federalism
implications.” “Policies that have
Federalism impiications™ is defined in
the Executive Order 1o include
regulations that have “substantial direct
effects on the Stales, on the relationship
betwsen the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This action does not have Federalism
imptications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the varions
levels of government, as specified in
Executive Order 13132, because it
merely disapproves certain State
requirements for inclusion into the SIP
and does not alter the relationship ar
the distribution of power and
responsibilities established in the Clean
Air Act. Thus, Executive Urder 13132
doss not apply to this action.

F. Executive Order 13175, Coordination
With Indign Tribal Governments

This action does not have Tribaj
implications, as specified in Executive
Crder 13175 (59 FR 229051, November 9,
2000}, because the SIP EPA is
disapproving would not apply in Indian
country located in the State, and FPA
notes that it will not impose substantial
direct costs on Tribal governments or
preernpt Tribal law. This final rule does
not have Tribal implications, as
specified in Executive Order 13175. It
will not have substantial direct effects
on Tribal governments, on the
relationship between the Federal
government and Indian Tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian Tribes, This
action does not invelve or impose any
reguirernents that affect Indian Tribes.
Thus, Executive Order 13175 does not
apply to this action,

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks ond Safety Risks

EPA interprets Executive Order 13045
{62 FR 19885, April 23, 1937} as
applying only to those regulatory
actions that concern health or safety
1isks, such that the analysis required
under seclion 5-501 of the Executive
Order has the potential to influence the
reguiation. This action is not subject to
Executive Order 13045 because it is not
an ecenomically significant regulatory
action based on health or safety risks
subject to Executive Order 13045 (62 FR
19885, April 23, 1997). This SIP
disapproval under section 110 and
subchaptter I, part I of the Clean Air Act
will not in-and-of itself create any new
regulations but simply disapproves
certain State raquirements for inclusion
into the SIP.

H. Executive Order 13213, Actions That
Significantly Affect Energy Supply,
Distribution, or Lise

This rule is not subject to Executive
Order 13211 (66 ¥R 38355, May 22,
2001) because it is not a significant
regulatory action under Executive Order
128686,

1. Nativnal Technology Transfer and
Advancement Act

Section 12{d} of the National
Technoiogy Transfer and Advancement
Act of 1995 ("NTTAA”), Public Law
104~113, section 12{d)} {15 U.S.C. 272
note] directs EPA teo use voluniary
consensus standards in its regulatory
activities unless 1o do so would be
inconsistent with applicable law or
otherwise iinpractical. Voluntary
consensus standards are technical
standards {e.g., materials specifications,
test methods, sampling procedures, and
business practices} that are developed or
adopted by voluntary consensus
standards bodies. NTTAA directs EPA
1 provide Congress, through the Office
of Management and Budget,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

EPA believes that this action is not
subject to requirements of Section 12{d)
of NTTAA because application of those
requirements would be inconsistent
with the Clean Air Act. Today’s action
does not require the public to perform
activities conducive 1o the use of VCS,

J. Executive Ordaer 12898: Federol
Actions To Address Environmental
Justice in Minority Populotions end
Low-income Populations

Executive Order 12898 [59 FR 7629,
{February 16, 1994]} establishes Federal
executive policy on environmental

justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
ag appropriate, disproportionately high
and adverse human health or ’
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA lacks the discretionary authority
to address environmental justice in this
action. In reviewing SIP submissions,
EPA’s rola is to approve or disapprove
State choices, based on the criteria of

" the Clean Air Act. Accordingly, this

action merely disapproves certain State
requirements for inclusion into the SIP
urrder section 118 and subchapter I, part
D of the Clean Air Act and wiil not in-
and-of itself create any new
requirements. Accordingly, it does not
provide EPA with the discretionary
anthority to address, as appropriate,
dispropartionate human health or
environmental effects, using practicable
and legally permissibie methods, under
Executive Order 12898,

K. Congressional Review Act™

The Congressional Review Act’'s
11.5.C. section 801 ef seq., as added by
the Small Business Regulatory
Enforcement Fairniess Act of 1896,
generally provides that before a rule
may take effsct, the agency
promuigating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.5. Senate, the U.S.
House of Representatives, and the
Comptreller General of the United
States prior to publication of the rule in
the Faderal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not 8 “major rule” as
defined by 5 U.S.C. 804{2).

L. Petitions for Judicial Review

Under section 307{(b)(1] of the Clean
Alr Act, petitions for judicial review of
this action somust be filed in the United
States Court of Appeals for the
appropriate circuit by November 15,
2010. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the ime
within which a petition for judicial
review may be filed, and shall not
postpone the effectivensss of such rule
or action. This aclion may not be
challenged later in proceedings to
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enforce its requirements. See section
367(b){(2).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
reguirements, Sulfur oxides, Volatile
organic compounds.

Dated: August 31, 2010,
Al Armendariz,
Hegionol Adminisirator, Region 6.

& 40 CFR part 52 is amended as follows:
PART 52—{AMENDED]

# 1. The euthority citation for part 52
continues to read as follows:

Autherily: 42 U.5.C. 7410 ef seq.

Subpart §5--Texas

% 2. Thetable in § 52.2270{c] entitled
“EP A—Appraved Regulations in the
Texas $iP” is smended by revising the
entry for section 116.115 to read as
follows:

§52.2270  ideniification of pian.

* ¥ * * *

[c]* * %

EPA—APPROVED REGULATIONS IN THE TEXAS SIP

Siate ap-
Stale chation Thlefsubject provalsub- EPA approval dale Explanation
mittal date
- & » * * - *

Chapter 116 {Reg 6}—Conirol of Alr Poltution by Permits for New Construction or Modification

Subchapter B—New Source Review Permits
* - +* £ # - E)
" Division 1—Permit Application
Section 116.115 ... General and Special Con- BI20/2003 4/2/201M0, 75 FR 16671 ... The SIP does not include subsection
ditions, 116, 118{cH2BUDY).
* * * * *

E 3. Section 52.2273 is amended by
adding & new paragraph (d) to read as
follows:

§52.2273 Approval status.
* *® - W * *

{d) EPA is disapproving the Texas SIP
revision submitials under 30 TAG
Chapter 116—Control of Air Pollution
by Permits for New Construction and
Medification as follows:

{1} The following provisions in 30
TAC Chapter 116, Subchapter A—
Definitions:

{) 30 TAC 116.10-—Ceneral
Definitions—the definition of “BACT” in
30 TAC 116.10(3}, adopted February 14,
1895, and submitted March 13, 1986;
and repealed and readopted June 17,
19498, and sulnniited July 22, 1098;

(i1} The revisions to 30 TAC 116.12—
Nonattainment Review Definition,
adopted May 25, 2605, and submitted
Tume 14, 2005;

{iii} The revisions to 30 TAC 116.12—
Nopatiainment and Prevention of
Significant Deterioration Definitions,
adopted January 11, 2008, and
submitied February 1, 2006 {which
renamed the section title);

(2) The following section in 30 TAC
Chapter 1186, Subchapier B—New
Source Review Permits, Pivision 1—
Permit Application: 30 TAC 116.121-~
Actual to Projected Actual Test for
Emission Increase, adopied January 11,
20086, and submitied Febroary 1, 2008;

{3} The following sections in 30 TAC
Chapter 118, Subchapter B—New
Source Review Permits, Division S~
Monattainment Review:

(i} Revisions to 30 TAC 116.150—New
Major Source or Modification in Ozone
Nonattainment Area—zavisions adepted
May 25, 2005, and submitted June 10,
2060%; and revisions adopted january 11,
2606, and submitted Febroary 1, 2006;

(i1} Revisions (o 30 TAC 116.151—
New Major Source or Modification in
Nonattainment Areas Other Than
Ozone-—vevisions adopted Janvary 11,
2006, and submitted February 1, 2006;

{4) The following sections in 30 TAC
Chapter 116, Suhchapter C—Plant-Wide
Applicability Limits, Division 1—Plant-
Wide Applicability Limits:

[i} 36 TAC 116.180—Applicabitity—
adopted January 11, 2006, and
submitted February 1, 2006;

{ii) 30 TAC 116.182—Flant-Wide
Applicability Limit Permit

Application—adopted January 11, 2006,
and submitted February 1, 2006;

{11} 30 TAC 116.184—Application .
Review Schedule—adopted January 11,
2006, and submitied February 1, 2006;

{iv] 30 TAC 116.186—General and
Special Cenditions——adopted January
11, 2008, and snbmitted February 1,
2008;

(v} 30 TAC 116.188—Plani-Wide
Applicability Limit—adopted January
11, 2006, and submitted February 1,
2008;

(vi) 30 TAC 116.190—Federal
Nonattainiment and Prevention of
Significant Deterioration Review.—
adopted Jamuary 11, 2006, and
submitted February 1, 20G6;

{vif} 36 TAC 116.192—Amendments
and Alterations—adopted Janunary 11,
2006, and submiited February 1, 2008;

[viii) 30 TAC 116.194—Public Netice
and Comment—adopted Jannary 11,
2006, and submitted February 1, 20086;

{ix} 30 TAC 116.196—Renewal ofa
Plant-Wids Applicability Limit Permit—
adopted January 11, 2006, and
subiritted February 1, 2006,

{x} 30°'TAC 116.198—Expiration and
Voidante—adopted Janvary 11, 2006,
and submitied Febroary 1, 2006,
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{5} The following sections in 30 TAC  through (2]{5) and {(b}—vevisions adopted January 11, 2006, and
Chapter 116, Subchapter F—5Standard adopted January 11, 2006, and submitted February 1, 2006;
Permits: submitted February 1, 2008; . {FR Dot. 2010-22670 Filed 9-14-20; £:45 am]

(i) Revisions to 3¢ TAC 116.610— {1} 30 TAC 116.617~-State Pollution 1\ cone ssap-sop

Applicability—paragraphs {a}{1} ’ Control Project Standard Permit—






