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STATEMENT REGARDING ORAL ARGUMENT  
 

Pursuant to FED. R. APP. P. 34(a), Petitioner State of Texas 

respectfully requests oral argument.  Oral argument will be helpful for the 

Court in resolving the issues presented in this case. 
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BACT   Best Available Control Technology 

CAA    Clean Air Act or the Act 

EPA   U.S. Environmental Protection Agency 
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NO. 10-60891 

_________________________ 
 

IN THE UNITED STATES COURT OF APPEALS  
FOR THE FIFTH CIRCUIT  
_________________________ 

 
LUMINANT GENERATION COMPANY, LLC, ET AL.,  

   
     Petitioners, 

v. 
 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY,  
 

     Respondent. 
 

_________________________ 
 

ON PETITION FOR REVIEW OF FINAL ACTIONS OF THE UNITED STATES 

ENVIRONMENTAL PROTECTION AGENCY 
______________________________ 

 
BRIEF FOR PETITIONER STATE OF TEXAS 

______________________________ 
 
 

STATEMENT OF JURISDICTION 
 
 The United States Environmental Protection Agency (EPA) has 

jurisdiction under the Clean Air Act (CAA), 42 U.S.C. §§ 7401-7671q to 

approve, disapprove or conditionally approve revisions to state implementation 

plans.  See CAA § 110(k), 42 U.S.C. § 7410(k).  The Clean Air Act gives this 

Court jurisdiction to review EPA’s final actions with respect to such revisions.  

See CAA § 307(b)(1), 42 U.S.C. § 7607(b)(1).   
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EPA has published its final disapproval of implementation plan 

revisions that the State of Texas (Texas) submitted in 2005 and 2006 

concerning various aspects of its new source review program.  See 75 Fed. 

Reg. 56,424 (Sept. 15, 2010).  EPA’s disapproval adversely affects Texas, 

which, through its Texas Commission on Environmental Quality, is 

responsible for administering Texas’s air quality programs.  Texas timely filed 

its Petition for Review of EPA’s disapproval on November 15, 2010.  See 

CAA § 307(b)(1), 42 U.S.C. § 7607(b)(1) (allowing sixty days from the date 

of publication in the Federal Register).   

STATEMENT OF THE ISSUES 

I. Did EPA act aribitrarily, capriciously, or contrary to law by basing its 
disapproval of Texas’s PCP Standard Permit state implementation 
plan (SIP) revision solely on EPA’s finding that the revision violates 
Texas’s Standard Permits Program, while making no finding that the 
revision failed to meet the statutory requirements of the Clean Air 
Act?   

 
II. Did EPA act arbitrarily, capriciously, or contrary to law in finding that 

Texas’s PCP Standard Permit SIP revision violates Texas’s SIP-
approved Standard Permits Program? 

 
III.  Did EPA act arbitrarily, capriciously, or contrary to law by failing to 

provide any explanation for, or proper notice of, its disapproval of 
Texas’s revisions to Section 116.610(a) and (b) of Texas’s Standard 
Permits Program. 
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STATEMENT OF THE CASE 

 This is a direct appeal by the State of Texas from an EPA final 

decision disapproving state implementation plan revisions submitted by 

Texas pursuant to requirements of the Clean Air Act.  Although EPA’s 

disapproval covers revisions to several independent provisions of Texas’s 

implementation plan, Texas challenges EPA’s disapproval with respect to 

just two: (1) Texas’s adoption of a Standard Permit for Pollution Control 

Projects (the PCP Standard Permit); and (2) amendments to Texas’s 

Standard Permits Program.   

EPA bases its disapproval of the PCP Standard Permit on its finding 

that the PCP Standard Permit does not meet the requirements of Texas’s 

Standard Permits Program.  Texas challenges EPA’s disapproval of the PCP 

Standard Permit because EPA failed to base its disapproval on any 

applicable requirement of the Act.  Moreover, the PCP Standard Permit is 

entirely consistent with the Standard Permits Program.  Texas challenges 

EPA’s disapproval of the amendments to the Standard Permits Program 

because EPA provided no reason for, nor proper notice of, its disapproval.   
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STATEMENT OF FACTS 

 The statutory framework for Texas’s implementation plan revisions, 

relevant background, and key provisions of the PCP Standard Permit are set 

forth below.   

I. The Clean Air Act Framework 
 
 The Clean Air Act (the Act or CAA) creates a framework for 

cooperative state and federal programs to prevent and control air pollution.  

CAA § 101(a)(3), 42 U.S.C. § 7401(a)(3).  The Act requires EPA to identify 

pollutants that endanger the public and to establish maximum permissible 

concentrations of these pollutants in ambient air.  CAA §§ 108-109, 42 

U.S.C. §§ 7408-7409.  These concentrations are known as the national 

ambient air quality standards or NAAQS.  Id.  States have “primary 

responsibility” for determining how to achieve and maintain the NAAQS.  

CAA §§ 101(a)(4) & 107(a), 42 U.S.C. §§ 7401(a)(4) & 7407(a).  

 The Act requires each state to submit a state implementation plan that 

specifies the manner in which the state will attain and maintain the national 

ambient air quality standards.  CAA § 107(a), 42 U.S.C. § 7407(a).  In 

practice, although there is a single state implementation plan, known as the 

“SIP,” states regularly submit plan revisions addressing various aspects of 

air quality control.    The Act requires that EPA review and either approve or 
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disapprove of states’ implementation plans or plan revisions, in whole or 

part, within 18 months after they are submitted.  CAA §§ 110(k)(1)(B), 

110(k)(2) & 110(k)(3), 42 U.S.C. §§ 7410(k)(1)(B), 7410(k)(2) & 

7410(k)(3).  EPA cannot approve a plan revision if the revision would 

interfere with attainment or maintenance of the NAAQS or other 

requirements of the Act.  CAA § 110(l), 42 U.S.C. § 7410(l).  The approved 

plan and all of the approved plan revisions comprise the approved state 

implementation plan. 

 Among other elements, the Act requires state implementation plans to 

include provisions regulating the construction and modification of stationary 

sources of air pollutants.  See, e.g., CAA § 110(a)(2)(C), 42 U.S.C.  

§ 7410(a)(2)(C).  These provisions are known as new source review (NSR).  

The Act specifies different requirements for NSR depending on the nature of 

the “new source” and its location.  The Act distinguishes between “major” 

and “minor” new sources and between those areas that have attained the 

national ambient air quality standards and those that have not.  See, e.g., 

CAA §§ 165(a), 172(c)(5), 42 U.S.C. §§ 7475(a), 7502(c)(5).   

A. Major New Source Review 
 
 Under the Act, new source review requires pre-construction 

permitting for all new construction of major sources or major modifications 
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of existing sources.  In areas that have attained the national ambient air 

quality standards, the major new source review program is known as the 

prevention of significant deterioration (PSD) program.  See, e.g., CAA  

§ 160, 42 U.S.C. § 7470.  In areas that have not attained the national ambient 

air quality standards, the major program is known as non-attainment new 

source review.  See, e.g., CAA § 171, 42 U.S.C. § 7501.1   

As the names suggest, PSD permitting is designed to prevent 

significant deterioration of air quality in areas that have already achieved the 

national ambient air quality standards, while non-attainment new source 

review permitting is designed to assure that the source is compatible with 

timely attainment of the national ambient air quality standards.  

Accordingly, non-attainment new source review permitting is more stringent 

than PSD permitting.2  Texas has adopted major new source review rules at 

                                                 
1 A source is deemed major for purposes of non-attainment new source review if it has a 
potential to emit a regulated pollutant in excess of 100 tons per year.  CAA § 302(j), 42 
U.S.C. § 7602(j).  For purposes of PSD new source review, the threshold is the same (i.e., 
100 tons per year) for sources belonging to certain specified industrial categories and 250 
tons per year for all other sources.  CAA § 169(1), 42 U.S.C. § 7479(1).  A source is 
deemed major in all areas (PSD and non-attainment) if it has a potential to emit in excess 
of 10 tons per year of any single Hazardous Air Pollutant or 25 tons per year of all 
Hazardous Air Pollutants combined. CAA § 112(a)(1), 42 U.S.C. § 7412(a)(1). 
Modifications are considered major if they exceed certain significance thresholds.  See 40 
C.F.R. § 51.166(b)(23), 30 TEX. ADMIN . CODE § 116.12(18).  Sources and modifications 
that fall below these thresholds are considered minor. 
2 For example, PSD permitting requires the application of emission limitations based on 
“best available control technology” (BACT) for each relevant pollutant, while non-
attainment new source review permitting requires the application of limitations based on 
the more-stringent “lowest achievable emission rate” (LAER) as well as off-plant 
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30 Tex. Admin. Code Chapter 116, Subchapter B, Division 5, 

(Nonattainment Review Permits) and Division 6 (Prevention of Significant 

Deterioration Review).   

 B. Minor New Source Review 
 
 Minor new source review pertains to the construction of new minor 

sources and to minor modifications of existing sources.  The Act’s 

requirements for minor new source review programs are more general than 

those for major new source review.  Compare CAA § 110(a)(2)(C), 42 

U.S.C. § 7410(a)(2)(C) (minor NSR) with CAA §§ 160-173, 42 U.S.C. §§ 

7470-7503 (major NSR).3  For example, the Act does not specify that minor 

new source review programs require preconstruction permits.  Instead, the 

Act directs only that a minor new source review program provide for the 

regulation of the “modification and construction of any stationary source 

within the areas covered by the plan as necessary to assure that the national 

ambient air quality standards are achieved.”  CAA § 110(a)(2)(C), 42 U.S.C. 

§ 7410(a)(2)(C).  This includes a requirement for adequate enforcement 

measures.  Id.   

                                                                                                                                                 
emission offsets.  Compare CAA § 165, 42 U.S.C. § 7475 with CAA § 173, 42 U.S.C. § 
7503. 
3 See also, e.g., 74 Fed. Reg. 51,418, 51,421 (Oct. 6, 2009) (EPA observing that “the Act 
includes no specifics regarding the structure or functioning of minor NSR programs”). 
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EPA’s implementing regulations for approvable minor new source 

review programs likewise are general in nature.  Compare 40 C.F.R. §§ 

51.160-51.164 (just under two pages of minor NSR regulations) with 40 

C.F.R. §§ 51.165-51.166, pt. 51 app. S (over eighty pages of major NSR 

regulations).  See also 74 Fed. Reg. 51,418, 51,421 (Oct. 6, 2009) (EPA 

describing its minor new source review rules as being “stated in very general 

terms”).  Thus, SIP-approved minor new source review programs can and do 

vary widely from state to state.  See 75 Fed. Reg. 19,468, 19,485 (Apr. 14, 

2010) (“We [EPA] agree that states have great flexibility to create their own 

Minor NSR SIP programs.”). 

 Texas has adopted rules establishing several different minor new 

source review authorization mechanisms.  The mechanisms include general 

minor new source review permitting codified at 30 Tex. Admin. Code 

Chapter 116, Subchapter B, Division 1; permits by rule codified at Chapter 

106; and standard permits codified at Chapter 116, Subchapter F.  The 

general new source review rules create a case-by-case permitting regime, 

while the rules for permits by rule and standard permits allow for 

authorization of certain facilities4 without a case-by-case review by TCEQ.  

                                                 
4 A “facility” is a discrete or identifiable point of air contaminants.  See 30 TEX. ADMIN . 
CODE § 116.10(6)&(17).  Texas uses the term as an equivalent to the term “unit” or 
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Standard permits are obtained through a registration process.  EPA has 

approved all three of these minor new source review mechanisms into 

Texas’s state implementation plan.  However, EPA has disapproved certain 

amendments to the Standard Permits Program, and it has disapproved the 

individual PCP Standard Permit.   

II.  Texas’s Standard Permits Program and Pollution Control 
Project Standard Permit  

 
A. Background of the Standard Permits Program and the 

Standard Permit for Pollution Control Projects  
 

Texas’s Standard Permits Program originated as a response to the 

problems presented by emissions of volatile organic compounds (VOCs) and 

nitrogen oxides (NOx).  And it originated with standard permits for pollution 

control projects.  In 1993, Texas promulgated its first two standard permits, 

one for pollution control projects that reduce VOC emissions and the other 

for projects that reduce NOx emissions.  See 18 Tex. Reg. 8597 (Nov. 19, 

1993) (standard permit for VOC control projects then codified at 30 Tex. 

Admin. Code § 115.950); 18 Tex. Reg. 3462 (May 28, 1993) (standard 

permit for NOx control projects then codified at 31 Tex. Admin. Code § 

117.550).   

                                                                                                                                                 
“emissions unit.”  “Facility” does not refer to the entirety of a plant such as a refinery or 
power station, which typically have numerous facilities.    
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Recognizing the benefits of standard permits, Texas soon promulgated 

rules establishing the general requirements for the Standard Permits 

Program.  See 19 Tex. Reg. 3063 (Apr. 22, 1994).  At the same time, Texas 

expanded its standard permits for pollution control projects, promulgating 

pollution control project standard permits not limited to any particular 

pollutant.  See id.  There were two such generally applicable pollution 

control project standard permits, one for projects necessary to meet state or 

federal requirements and another for voluntary projects (then codified at 30 

Tex. Admin. Code.  § 116.617(1)&(2), respectively).  See id.   

In the ensuing years, Texas revised its standard permit for pollution 

control projects and added additional individual standard permits.  See e.g., 

21 Tex. Reg. 3192 (Apr. 12, 1996) (adopting standard permits for oil and gas 

facilities and municipal solid waste facilities at 30 Tex. Admin. Code §§ 

116.620 and 116.621, respectively); 22 Tex. Reg. 4242 (May 13, 1997) 

(repealing and adopting a new pollution control project standard permit at 30 

TEX. ADMIN . CODE § 116.617); 23 Tex. Reg. 6973 (July 3, 1998) (amending 

the pollution control project standard permit).  The Standard Permits 

Program, distinct from the individual standard permits, likewise evolved.  

See, e.g., 23 Tex. Reg. 6973 (amending provisions of the Standard Permits 

Program at 30 TEX. ADMIN . CODE §§ 116.610, 116.611, 116.614 and 
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116.615).  Texas submitted its various revisions to EPA for approval into the 

SIP.  See, e.g., 68 Fed. Reg. 64,543, 64,547 (Nov. 14, 2003) (identifying 

numerous Texas SIP submittals for the Standard Permits Program dating 

from 1994 through 2002).   

Finally, in 2003, EPA approved Texas’s Standard Permits Program 

into the SIP.  See 68 Fed. Reg. at 64,543 (approving 30 TEX. ADMIN . CODE 

§§ 116.601 through 116.606, 116.6105, 116.611, 116.614, and 116.615).  

However, EPA took no action to approve or disapprove the standard permit 

for pollution control projects (Section 116.617), nor did EPA act on the 

other individual standard permits (i.e., Sections 116.620 and 116.621).  See 

68 Fed. Reg. at 64,547.  In deferring action on the individual standard 

permits, EPA noted that the Standard Permits Program is “not dependent” on 

them and can be implemented without their approval.  Id.   

Texas revised its standard permit for pollution control projects once 

again in 2006.  See 31 Tex. Reg. 515 (Jan. 27, 2006) (repealing and adopting 

new Section 116.617).  At the same time Texas amended provisions of its 

approved Standard Permits Program.  See id. (amending Section 116.610).  

Texas submitted these revisions, among others, to EPA on February 1, 2006.  

See 74 Fed. Reg. 48,467, 48,470-71 (Sept. 23, 2009).  It is this 2006 version 

                                                 
5 EPA took no action on subsection (d).  68 Fed. Reg. at 64,547. 
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of the standard permit for pollution control projects (the PCP Standard 

Permit) that EPA has disapproved and which is the subject of this case.  See 

75 Fed. Reg. at 56,424, 56,453 (Sept. 15, 2009).  EPA also disapproved the 

2006 amendments to Section 116.610(a) and (b).  Id.  Texas challenges this 

action as well.   

B. Identification of Relevant Rules and Their Approval Status 

The rules that are the subject of this case are 30 Tex. Admin. Code §§ 

116.610(a)&(b) and 116.617 as revised in 2006. Copies of these rules (as 

revised in 2006) are included with the Regulatory Addendum to this Brief.  

Section 116.617, the individual PCP Standard Permit, was disapproved in 

2010.  EPA has taken no action on any previous version of Section 116.617.  

Section 116.610 is a provision of Texas’s Standard Permits Program.  The 

2006 amendments to subsections (a) and (b) of Section 116.610 were 

disapproved in 2010; Subsection (c) is SIP-approved; and EPA has taken no 

action on subsection (d).   

Other provisions of Texas’s Standard Permits Program are relevant to 

this case, namely 30 Tex. Admin. Code §§ 116.601 through 116.606, 

116.611, 116.614, and 116.615.  As noted above, these provisions were 

approved into the SIP in 2003.  Since then, Sections 116.603 and 116.615 

were amended, and those amendments were approved into the SIP.  This 
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occurred before EPA proposed disapproval of Sections 116.610 and 

116.617.  Accordingly, the SIP-approved versions of Sections 116.601 

through 116.606, 116.611, 116.614, and 116.615 are the versions of the 

Standard Permits Program rules relevant to this case.  Copies of these rules 

(SIP-approved versions) are likewise included with the Regulatory 

Addendum.   

Recently, Texas again amended its PCP Standard Permit and its 

Standard Permits Program.  See 36 Tex. Reg. 1305 (Feb. 25, 2011) (adopting 

amendments to 30 Tex. Admin. Code §§ 116.601 and 116.617).  These 

newly amended rules are not before the Court and are not relevant to this 

case.  Unless otherwise indicated, references in this Brief to the PCP 

Standard Permit rule (Section 116.617) or the Standard Permits Program 

rules (Sections 116.601 through 116.606, 116.610, 116.611, 116.614, and 

116.615) are to the rules as they appear in the Regulatory Addendum.   

C. Key Provisions of the Standard Permit for Pollution 
Control Projects  

 
  1. Applicability  

 The PCP Standard Permit applies to projects that reduce or maintain 

emissions rates for facilities authorized by a permit, standard permit, or 

permit by rule, 30 TEX. ADMIN . CODE § 116.617(a)(1), and only to minor 

new source review projects.  Id. § 116.617(b)(1)(C) (incorporating § 
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116.610(b)).  A “project” may include the installation or replacement of 

emission control equipment, changes in control techniques, or the 

substitution of compounds used in manufacturing processes.  Id. § 

116.617(a)(2).     

The PCP Standard Permit cannot be used for the replacement or 

reconstruction of a production facility, nor can it be used to return a non-

compliant facility to compliance unless authorized by the Executive 

Director.  Id. § 116.617(a)(3)(A)&(C).  In addition, the PCP Standard Permit 

cannot be used if the Executive Director determines that the project presents 

a concern about health effects or threatens to interfere with the NAAQS.  Id. 

§ 116.617(a)(3)(B).   

 2. PCP Standard Permit Requirements   

 The PCP Standard Permit incorporates applicable conditions of the 

SIP-approved Standard Permits Program.  See 30 TEX. ADMIN . CODE § 

116.617(b)(1).  In addition, the PCP Standard Permit restricts increases in 

emission rates and production capacity and imposes additional limits on 

replacement projects.  Id. § 116.617(b)(5)&(c).   

 Registrations for a PCP Standard Permit must include a project 

description as well as a description of the affected units.  Id. § 

116.617(d)(2)(A)-(B).  The registration must also quantify and state the 
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basis for any emission changes associated with the project, including the 

identification of emission points, all air contaminants, and hourly and annual 

emission rates.  Id § 116.617(d)(2)(D).  And the registration must include a 

description of monitoring and recordkeeping that will demonstrate that the 

project decreases or maintains emission rates as represented.  Id. § 

116.617(d)(2)(E).   

Registrations for a PCP Standard Permit for replacement projects that 

result in no increase in authorized emissions must be submitted no later than 

30 days after construction or implementation begins.  Id. § 

116.617(d)(1)(A).  All other PCP Standard Permit registrations must be 

submitted to TCEQ no later than 30 days before construction or 

implementation.  Id. § 116.617(d)(1)(B).  Proper registration alone is 

sufficient to obtain authorization under the PCP Standard Permit.  No action 

is required by TCEQ.  See 30 TEX. ADMIN . CODE § 116.617(d)(1)(B)(i)-(ii).   

The PCP Standard Permit incorporates the SIP-approved enforcement 

procedures of the Standard Permits Program.  See id. § 116.617(b)(1)(F) 

(incorporating § 116.615).  These include the requirement that registrants 

“comply with all rules, regulations, and orders of the commission . . . and the 

conditions precedent to the claiming of the standard permit.” Id. § 

116.615(10).  Representations made as part of a registration for a PCP 
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Standard Permit are also binding and enforceable.  Id. § 116.615(2).  And 

the most stringent limit or condition of any applicable state or federal rule or 

permit applies.  Id. § 116.615(10).   

State, federal, and local enforcement authorities have the right to enter 

the permitted premises and to investigate compliance with the PCP Standard 

Permit.  Id.  The PCP Standard Permit also imposes recordkeeping 

requirements.  Registrants must maintain records to prove that the pollution 

control project is operated consistent with the terms and conditions of the 

standard permit, as well as with good industry and engineering practices.  Id. 

§ 116.617(e).  This includes records that prove operation consistent with all 

representations made in the registration.  Id. § 116.615(2).   

SUMMARY OF ARGUMENT 

Congress gave the states “primary responsibility” for determining how 

to achieve and maintain the NAAQS.  EPA is relegated to a secondary role.  

The Clean Air Act requires EPA to approve revisions to a state’s 

implementation plan unless the revision “would interfere” with the 

attainment or maintenance of the NAAQS or with another requirement of the 

Act.  EPA acted arbitrarily, capriciously, and contrary to law when it 

disapproved of revisions to Texas’s state implementation plan without 
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alleging even a potential for interference with the NAAQS or with any 

provision of the Act. 

EPA exceeded its role under the Clean Air Act by disapproving of 

Texas’s individual PCP Standard Permit based not the applicable statutory 

requirements but on its determination that the PCP Standard Permit failed to 

comply with Texas’s rules, namely the Standard Permits Program.  EPA not 

only erred in applying Texas rules where it should have applied the Act, but 

EPA failed to cite even a single provision of the Standard Permits Program 

as being inconsistent with the PCP Standard Permit.  In short, EPA invoked 

the wrong legal standard and then failed to say how the PCP Standard Permit 

violated it.   

Instead of applying the appropriate legal standards, or even the 

provisions of the Standard Permits Program, EPA conjures other purported 

requirements upon which it bases its disapproval.  Based in part on 

inapplicable guidance, EPA complains that the PCP Standard Permit applies 

to dissimilar types of pollution control projects, fails to include replicable 

standardized conditions, and gives the Executive Director too much 

discretion for site-specific determinations.  Not only do these complaints 

lack any basis in the Act, they are factually incorrect.   
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In fact, the PCP Standard Permit applies to similar facilities, includes 

standardized conditions, and gives the Executive Director only limited 

discretion consistent with safeguarding the NAAQS.  In addition, the PCP 

Standard Permit is consistent with the Standard Permits Program.  More to 

the point, the PCP Standard Permit does not interfere with the NAAQS or 

any other applicable requirement of the Act.  It includes terms and 

conditions, including robust enforcement provisions, that are more than 

sufficient to protect the NAAQS.  In short, the PCP Standard Permit is an 

approvable minor new source review SIP revision.  EPA’s disapproval of it 

is arbitrary, capricious, and contrary to law. 

EPA’s disapproval of amendments to Texas’s Standard Permits 

Program is also flawed.  Here, EPA not only fails to apply the appropriate 

legal standard, EPA provides no explanation whatsoever for its disapproval.  

Moreover, EPA failed to provide proper notice of its disapproval.  

Accordingly, EPA’s disapproval of the amendments to Texas’s Standard 

Permits Program is arbitrary, capricious, and contrary to law.   

STANDARD OF REVIEW    

 This Court reviews EPA final action on state implementation plan 

revisions under the Administrative Procedure Act, which requires reversal if 

the action is “arbitrary, capricious, an abuse of discretion, or otherwise not in 
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accordance with law.”  5 U.S.C. § 706(2)(A).  An agency action must be set 

aside if it is in excess of statutory authority.  5 U.S.C. § 706(2)(B)-(C); see, 

e.g., Amer. Forest & Paper Ass’n v. EPA, 137 F.3d 291, 294 (5th Cir. 1998).  

An action is arbitrary and capricious if:  

[T]he agency has relied on factors which Congress has not 
intended it to consider, entirely failed to consider an important 
aspect of the problem, offered an explanation for its decision 
that runs counter to the evidence before the agency, or is so 
implausible that it could not be ascribed to a difference in view 
or the product of agency expertise. 

 
La. Envtl. Action Network v. EPA, 382 F.3d 575, 582 (5th Cir. 2004) 

(internal quotations and citations omitted).  The agency must “examine[] the 

relevant data and articulate[] a satisfactory explanation for its action 

including a rational connection between the facts found and the choice 

made.”  BCCA Appeal Group v. EPA, 355 F.3d 817, 824 (5th Cir. 2003) 

(internal quotations and citation omitted).  Review of an agency’s action is 

limited to the record before the agency at the time of its decision.  Geyen v. 

Marsh, 775 F.2d 1303, 1309 (5th Cir. 1985).  A court must disregard any 

post hoc rationalization of the agency’s action.  Burlington Truck Lines, Inc. 

v. United States, 371 U.S. 156, 168-69 (1962).   
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ARGUMENT  

I. EPA Failed to Apply the Appropriate Legal Standard in Its 
Disapproval of the Standard Permit for Pollution Control 
Projects. 

 
EPA’s final rule disapproving of Texas’s Standard Permit for 

Pollution Control Projects (PCP Standard Permit) fails to make the 

determinations necessary for disapproval under the Clean Air Act.  In fact, 

EPA fails even to apply the appropriate legal standards.  The Clean Air Act 

provides that EPA “shall approve” a SIP revision if it meets all applicable 

requirements of the Act.  CAA § 110(k)(3), 42 U.S.C. § 7410(k)(3).  And 

EPA cannot approve of a revision if it “would interfere” with the attainment 

or maintenance of the NAAQS or an applicable requirement of the Act.  

CAA § 110(l), 42 U.S.C. § 7410(l).  But instead of reviewing the PCP 

Standard Permit SIP revision for its compliance with the Act or for its air 

quality impact vis-à-vis the NAAQS, EPA purports to evaluate the PCP 

Standard Permit for compliance with TCEQ rules, specifically, Texas’s 

Standard Permits Program (the Program).6  See 75 Fed. Reg. at 56,447. 

Nowhere in its disapproval notice does EPA even suggest that the 

PCP Standard Permit might interfere with the NAAQS—much less 

determine that it “would” interfere.  See 75 Fed. Reg. at 56,443-47 (portion 

                                                 
6 The Program is codified at 30 Tex. Admin. Code §§ 116.601-116.606, 116.610-116.611 
& 116.614-116.615.   
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of disapproval notice addressing PCP Standard Permit).  Moreover, EPA 

fails to cite to a single provision of the Act with which the PCP Standard 

Permit would interfere.  See id.  Nor does EPA even suggest the potential for 

interference with any particular provision of the Act.  See id.   Nor does EPA 

suggest that the PCP Standard Permit would interfere with any of the 

implementing rules governing the approval of minor new source review 

programs, namely, those at 40 C.F.R. §§ 51.160-51.164.  See id.  Because 

EPA does not even attempt to apply any applicable provision of the Act or 

of the Part 51 implementing rules to the PCP Standard Permit, EPA’s 

disapproval is arbitrary, capricious, and contrary to law.  It should therefore 

be reversed. 

EPA acknowledges that SIP revisions must be reviewed for 

compliance with the Act and its implementing regulations.  See 75 Fed. Reg. 

at 56,447 (“EPA reviews a SIP revision submission for its compliance with 

the Act and EPA regulations.)  EPA even identifies some of the relevant 

legal standards.  See 75 Fed. Reg. at 56,446 (“CAA section 110 sets out the 

process for EPA’s review of the State SIP submittals. * * * Section 110 of 

the Act, in particular section 110(a)(2)(C), and 40 CFR 51.160, require EPA 

to determine that the State has adequate procedures to ensure that 

construction and modification of sources will not interfere with [the 
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NAAQS].”)  EPA simply failed to conduct such a review and failed to apply 

the relevant legal standards. 

EPA failed to apply the appropriate legal standards despite various 

commenters’ invitations for EPA to do so.  For example, EPA acknowledges 

the Texas Association of Business’ (TAB) assertion that “EPA cannot 

question that . . . the PCP Standard Permit meets [Section 110(a)(2)(C)] of 

the Act.”  75 Fed. Reg. at 56,446 (referring to Index #38, App. H, at 

EPA_AR000029867).  EPA simply disagreed with TAB’s comments without 

addressing its particular assertion regarding the application of Section 

110(a)(2)(C) to the PCP Standard Permit.  See id.     

Similarly, the comments of the University of Texas’s Environmental 

Law Clinic (the Clinic) addressed—among other subjects—the applicability 

of Section 110, as well as Part 51.  The Clinic alleged that the PCP Standard 

Permit “fails to meet the minimum standards . . . as provided by the Act at 

[Section 110 (a)(2)(C)] and 40 CFR 51.160(a) and (b).”  75 Fed. Reg. at 

56,444.  EPA agreed with the Clinic’s comments only to the extent that the 

PCP Standard Permit failed to meet the requirements of Texas’s Standard 

                                                 
7 This Brief cites to documents from EPA’s Certified Index to Administrative Record as 
“Index #___, App.___, at [EPA Bates no.].”  An appendix including these documents will 
be filed in accordance with Fifth Circuit Rule 30.2(a). 
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Permits Program.  75 Fed. Reg. at 56,445.  EPA failed to address the 

Clinic’s allegations regarding Section 110 or Part 51.  See id. 

In addition, the BCCA Appeal group commented that “EPA cites no 

statutory authority or provision of Part 51 . . . for limiting the PCP standard 

permit to a single source category.”  Index #30, App. G, at 

EPA_AR00002087.  And following a discussion about how the PCP 

Standard Permit meets the applicable requirements of Section 110 and Part 

51, TAB commented that EPA provided “no basis in law for EPA to 

disapprove the standard permit for pollution control projects.”  Index #38, 

App. H, at EPA_AR00002991.  Despite these numerous and direct 

invitations, EPA failed to apply the relevant provisions of the Clean Air Act 

in its disapproval of the PCP Standard Permit 

EPA’s claim that the PCP Standard Permit “does not meet the 

requirements of the CAA,” 75 Fed. Reg. at 56,424, is hollow.  EPA never 

evaluated the PCP Standard Permit against the requirements of the Clean Air 

Act.  Its disapproval is therefore arbitrary, capricious, and contrary to law 

and should be reversed.   

II. EPA Failed to Show the PCP Standard Permit to be Inconsistent 
with Texas’s Standard Permits Program. 

 
EPA disapproved of the PCP Standard Permit SIP revision because, 

EPA alleges, the PCP Standard Permit “does not meet the requirements of 
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the Texas Minor NSR Standard Permits Program.”  75 Fed. Reg. at 56,447.  

Texas’s Standard Permits Program is not the applicable legal standard under 

which EPA is to review the PCP Standard Permit SIP revision.  EPA is to 

apply the Act.  See CAA § 110(k)(3) & (l), 42 U.S.C. § 7410(k)(3) & (l); see 

also Florida Power & Light Co. v. Costle, 650 F.2d 579, 586-587 (5th Cir. 

1981) (applying Train v. Natural Resources Defense Council, Inc., 421 U.S. 

60 (1975)).   

Nevertheless, EPA fails to show that the PCP Standard Permit is 

inconsistent with Texas’s Standard Permits Program.  Although EPA uses 

the Program as a banner under which it alleges several deficiencies, EPA 

does not cite a single provision of the Program as being inconsistent with the 

PCP Standard Permit.  In fact, EPA does not mention a single Program rule 

in either the proposed disapproval notice or the final disapproval notice in 

connection with EPA’s rejection of the PCP Standard Permit.  See 74 Fed. 

Reg. at 48,475-76; 75 Fed. Reg. at 56,443-47.  EPA alleges that the PCP 

Standard Permit “does not meet the requirements” of the Program, but it 

does not identify any particular Program requirement that is not met.  See 75 

Fed. Reg. at 56,447.  EPA relies instead on purported requirements of its 

own creation.   
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A. Pollution Control Projects are “Similar Faciliti es.”   
 
To support its conclusion that the PCP Standard Permit does not meet 

the Program’s requirements, EPA alleges that the PCP Standard Permit 

“does not apply to similar sources.”  75 Fed. Reg. at 56,447.  The Program 

rules say nothing about similar sources or similar facilities—indeed they do 

not even mention the word, “similar.” See 30 TEX. ADMIN . CODE §§ 

116.601-116.606, 116.610-116.611 & 116.614-116.615.  EPA is correct, 

however, that the Texas Clean Air Act (TCAA) provides for the issuance of 

standard permits for “similar” facilities.  See 75 Fed. Reg. at 56,446.  

Sections 382.051 and 382.05195 of the TCAA both grant TCEQ such 

authority.  See TEX. HEALTH &  SAFETY CODE §§ 382.051(b)(3) (“the 

commission may issue . . . a standard permit for similar facilities . . . .”) & 

382.05195(a) (“The commission may issue a standard permit for new or 

existing similar facilities . . . .”).8   

The TCAA does not define the term, “similar facilities.”  “Similar” is 

generally understood to mean “having a likeness or resemblance.”  

Dictionary.com <http://dictionary.reference.com/browse/similar> (accessed 

Mar. 27, 2011).  Pollution control projects certainly share a likeness in that 

they are all meant to control pollution.  They are uniquely environmentally 

                                                 
8 The Texas Clean Air Act is codified at Chapter 382 of the Texas Health & Safety Code.  
See TEX. HEALTH &  SAFETY CODE § 382.001. 
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beneficial.  TCEQ recognized this fact in its adoption of the PCP Standard 

Permit.  See 31 Tex. Reg. at 522 (“Pollution control projects are considered 

environmentally beneficial . . . .”).  This limitation is explicit in the PCP 

Standard Permit rule.  See 30 TEX. ADMIN . CODE § 116.617(a)(1) (“The 

standard permit applies to pollution control projects . . . that reduce or 

maintain currently authorized emission rates . . . .”).  

Pollution control projects covered by the PCP Standard Permit are 

also similar in that they are all minor sources.  See 31 Tex. Reg. at 530 (“If 

the project emission increases are not below significance thresholds for PSD 

or nonattainment review [i.e., major NSR], the standard permit cannot be 

used.”); 30 TEX. ADMIN . CODE § 116.617(b)(1)(C) (incorporating 

prohibition at 30 TEX. ADMIN . CODE § 116.610(b)).9  And they are similar in 

that they do not include the replacement or modification of production 

facilities.  See 30 TEX. ADMIN . CODE § 116.617(a)(3)(A).  Pollution control 

projects are also similar in that they also do not include projects that return a 

non-compliant facility to compliance, unless specifically authorized.  Id. § 

116.617(a)(3)(C).  

                                                 
9 TCEQ revised Section 116.610(b) in 2006 to limit the PCP Standard Permit to minor 
sources.  31 Tex. Reg. at 546.  EPA has disapproved of the revision.  See 75 Fed. Reg. at 
56,453.  The limit is nevertheless binding in Texas.   
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Significantly, TCEQ could not have exercised its authority to 

promulgate the PCP Standard Permit unless it concluded that the facilities to 

be covered by the PCP Standard Permit were “similar facilities.”  TCEQ 

expressly addressed its statutory authority when it adopted the PCP Standard 

Permit.  TCEQ stated that the PCP Standard Permit is “adopted under THSC 

. . . §382.051 . . . which authorizes the commission . . . to issue a standard 

permit for similar facilities and §382.05195 . . . which authorizes the 

commission to issue a standard permit for new or existing similar facilities . . 

. .”  31 Tex. Reg. at 545 (emphasis added).  Accordingly, pursuant to 

TCEQ’s interpretation of the statute it administers, “pollution control 

projects” covered by the PCP Standard Permit are “similar facilities.”   

EPA reached a different conclusion.  EPA concludes, as the grounds 

for its disapproval, that the PCP Standard Permit “does not apply to similar 

sources.”  75 Fed. Reg. at 56,447.  It claims the PCP Standard Permit is not 

an authorization for similar sources because it “applies to numerous types of 

pollution control projects, which can be used at any source that wants to use 

a PCP.”  75 Fed. Reg. at 56,444 (emphasis in original).  It is true that PCP 

Standard Permits apply to different types of pollution control projects.  But 

this fact is not inconsistent with Texas’s Standard Permits Program, the 

Texas Clean Air Act, the federal Clean Air Act, or EPA’s implementing 
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regulations.  EPA does not show otherwise.  And despite any differences 

among pollution control projects, they are nevertheless “similar facilities.”  

In EPA’s attempt to graft a its own “similar source” requirement to 

the Standard Permits Program, EPA asserts that “[o]ne of the primary 

reasons why EPA found that the Standard Permits Program was enforceable 

is that these types of Minor NSR permits were to be issued for similar 

sources.”  75 Fed. Reg. at 56,444.  If that were true, one would expect EPA 

to have mentioned something about it as part of EPA’s review and approval 

of the Program.  However, EPA’s notices discussing the proposed and final 

approval of the Standard Permits Program are completely silent on this 

issue.  See 68 Fed. Reg. 40,865, 40,869-70 (July 9, 2003); 68 Fed. Reg. 

64,543, 64,546-47 (Nov. 14, 2003).  Both notices discuss enforcement, 

among other Program requirements, but neither ever mentions the alleged 

importance of “similar sources.”  See 68 Fed. Reg. at 40,869-70; 68 Fed. 

Reg. at 64,546-47.   

EPA’s claim is simply post hoc rationalization meant to shore-up its 

flawed disapproval of the PCP Standard Permit.  EPA has fashioned its own 

“similar source” requirement with absolutely no basis in the Program rules 

or even in its understanding of the Program rules as expressed in its Program 

approval notices.  Moreover, the Texas Clean Air Act’s requirement that 
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standard permits be issued only for “similar facilities” is satisfied by 

TCEQ’s determination in promulgating the PCP Standard Permit that 

pollution control projects covered by it are “similar facilities.”  Here, EPA 

must defer to TCEQ.  See Florida Power & Light Co. v. Costle, 650 F.2d 

579, 588 (5th Cir. 1981) (“EPA is to be accorded no discretion in 

interpreting state law.”).  By basing its disapproval on its own purported 

“similar source” requirement, EPA has acted arbitrarily, capriciously, and 

contrary to law. 

B. EPA Conjures Requirements of the Standard Permits 
Program Where None Exist. 

 
EPA uses its purported “similar source” requirement to implicate 

other so-called requirements that likewise have no basis in the Program.  In 

discussing the grounds for its disapproval, EPA asserts: “Because [the PCP 

Standard Permit] does not apply to similar sources, it lacks the requisite 

replicable standardized permit terms specifying how the Director’s 

discretion is to be implemented for case-by-case determinations.”  75 Fed. 

Reg. at 56,447.  Elsewhere, EPA asserts that, under the Program, “each 

Standard Permit promulgated by Texas is required to include replicable 

standardized permit terms and conditions.”  75 Fed. Reg. at 56,445.  And 

EPA complains that the PCP Standard Permit “grants the Executive Director 

too much discretion.”  Id.   
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Setting aside, for a moment, that EPA’s assertions that the PCP 

Standard Permit lacks replicable standardized terms and allows the 

Executive Director too much discretion are not true, there are no such 

requirements in the approved Program rules.  See 30 TEX. ADMIN . CODE §§ 

116.601-116.606, 116.610-116.611, and 116.614-116.615.  EPA’s 

disapproval notice fails to cite any provision or quote any language from the 

Program rules to support these purported “requirements.”  See 75 Fed. Reg. 

at 56,443-47.  Indeed, EPA conjures requirements where none exist.  

Because EPA has failed to address any provision of the Standard Permits 

Program, its conclusion that the PCP Standard Permit fails to meet the 

requirements of the Program is arbitrary and capricious.   

C. The PCP Standard Permit Includes Appropriate 
Standardized Conditions.   

 
Even if the Standard Permits Program included the requirements as 

EPA alleges, the PCP Standard Permit would satisfy them.  The PCP 

Standard Permit includes numerous standardized conditions, many 

incorporated by reference from the SIP-approved Standard Permits Program.  

See 30 TEX. ADMIN . CODE § 116.617(b) (identifying general requirements).  

This includes, for example, documentation of actions taken “to minimize 

any collateral emissions.”  See id. § 116.617(b)(1)(D) (incorporating § 

116.611(a)(4)).  Additional standardized requirements pertain to pollution 
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control projects that are replacement projects.  See id.  § 116.617(c).  The 

PCP Standard Permit also includes standardized requirements for 

registration and for changes to representations made part of previous 

registrations.  See id.  § 116.617(d).  And the PCP Standard Permit expressly 

requires monitoring and recordkeeping that prove compliance with these 

numerous standardized conditions. See id.  § 116.617(e)(2).  Accordingly, 

the PCP Standard Permit would satisfy a requirement for standardized 

terms—if such a requirement existed.   

D. The PCP Standard Permit Allows Only Narrow Executive 
Director Discretion Consistent with Protecting the NAAQS. 

 
Similarly, even if there were a requirement limiting the Executive 

Director’s discretion, the PCP Standard Permit would meet it.  Contrary to 

EPA’s assertions, the PCP Standard Permit does not allow the Executive 

Director discretion to make site-specific or case-by-case determinations.  

The terms of the PCP Standard Permit are fixed by the rule, i.e., Section 

116.617.  The Executive Director cannot modify those terms or impose 

additional terms.  Indeed the Executive Director imposes no terms at all.  

Nor does the PCP Standard Permit require the Executive Director to approve 

a registration.  In the absence of any action by the Executive Director, the 

authorization becomes valid.  See 30 TEX. ADMIN . CODE § 

116.617(d)(1)(B)(i) (allowing construction or implementation to begin 30 
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days after registration if no response is received from the Executive 

Director).   

The PCP Standard Permit reserves for the Executive Director only the 

discretion to disallow use of the PCP Standard Permit upon a determination 

that there is a potential for adverse health effects concerns or interference 

with the NAAQS.  30 TEX. ADMIN . CODE § 116.617(a)(3)(B).  The 

Executive Director is free to make this determination at any time, and uses 

this provision both in screening registrations and in enforcement actions.  

This is not some overly-broad discretion that flouts the Standard Permits 

Program or the requirements of the Clean Air Act, as EPA might allege.  Far 

from interfering with the NAAQS, this narrowly drawn discretion 

safeguards compliance with the NAAQS.  Accordingly, the PCP Standard 

Permit does not give the Executive Director too much discretion.   

EPA alleges that the PCP Standard Permit fails to meet the 

requirements of the Standard Permits Program.  But EPA fails to identify a 

single provision of the Program requirements with which the PCP Standard 

Permit conflicts.  Instead, EPA conjures requirements with no basis in the 

PCP Standard Permit rule, nor with any basis in the Clean Air Act.  EPA 

then uses its purported requirements as the grounds for disapproving of 

Texas’s PCP Standard Permit.  Accordingly, EPA’s disapproval of the PCP 
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Standard Permit is arbitrary, capricious, and contrary to law.  Moreover, 

even if EPA’s purported requirements were applicable, the PCP Standard 

Permit would satisfy them.  As discussed above, the PCP Standard Permit is 

limited to “similar facilities,” includes appropriate standardized conditions, 

and grants only narrow discretion to the Executive Director to guard against 

interference with the NAAQS or other applicable conditions of the Act.  

That the PCP Standard Permit would meet such requirements underscores 

the extent to which EPA’s disapproval is arbitrary and capricious. 

III. EPA’s Guidance Does Not Support Disapproval of the PCP 
Standard Permit. 

 
EPA claims to derive some of the purported standards it would use to 

justify its disapproval of the PCP Standard Permit from guidance.  

Specifically, EPA’s notice proposing disapproval cites four memoranda and 

one white paper for the proposition that a standard permit is “limited to a 

particular narrowly defined source category for which the permit is designed 

to cover and cannot be used to make site-specific determinations that are 

outside the scope of this permit.”  74 Fed. Reg. at 48,476 n.11 (emphasis 

added).  In its final disapproval notice, EPA trades the “narrowly defined 

source category” articulation for “similar source.”  Compare 74 Fed. Reg. at 

48,476 with 75 Fed. Reg. at 56,447 (asserting that standard permits are 

Case: 10-60891   Document: 00511437281   Page: 49   Date Filed: 04/06/2011



 34 

“limited to similar sources and they cannot be used to make site-specific 

determinations” (emphasis added)). 

EPA’s final disapproval notice further explains that while the cited 

memoranda are not substantively on point, they nevertheless discuss 

“regulatory principles” relevant to its disapproval.  EPA writes: 

The utility of these citations is not the specific 
subject matter they address, but in their discussion 
of the regulatory principles to be applied in 
reviewing permit schemes that adopt emission 
limitations created through standardized protocols. 
 

75 Fed. Reg. at 56,447 (emphasis added).  EPA cites just two examples of 

the “utility” of the guidance documents: (1) “EPA recognition that emissions 

limitations can be created through standardized protocols,” and (2) 

discussion of “the essential characteristics of a general permit that covers a 

homogenous group of sources.”  Id.  EPA does not identify any particular 

“regulatory principle” nor does it explain what, if anything, these two 

examples have to do with its disapproval.  EPA offers only the empty 

inference that the guidance supports disapproval.   

 EPA attempts to buttress its guidance by citing four Federal Register 

notices of actions it has taken in connection with SIP revisions submitted by 

other states.  74 Fed. Reg. at 48,476 n.11.  EPA explains that the notices 

“further highlight EPA’s practical application of the policies enunciated in 
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the  . . . memoranda” and “demonstrate that EPA has consistently applied 

these policies . . . .”  75 Fed. Reg. at 56,447 (emphasis added).  But EPA 

never says what the “policies” are.   

 A. The Guidance Has No Legal Force.   
 
 Whatever “regulatory principles” or “policies” EPA ascribes to its 

guidance and Federal Register notices, they are not law.  They lack the force 

of law and do not bind Texas.  See Freeman v. Quicken Loans, Inc., 626 

F.3d 799, 805 (5th Cir. 2010) (quoting Christensen v. Harris County, 529 

U.S. 576, 587 (2000)) (“Interpretations such as those in opinion letters—like 

interpretations contained in policy statements, agency manuals, and 

enforcement guidelines, all of which lack the force of law—do not warrant 

Chevron-style deference.”); Appalachian Power Company v. EPA, 208 F.3d 

1015, 1023-24 (D.C. Cir. 2000).  At least one of the cited memoranda admits 

its limitation.  See Index #13, App. C, at EPA_AR00001794 (“The policies 

set forth in this memorandum are intended solely as guidance, do not 

represent final Agency action, are not binding on any party, and cannot be 

relied upon to create any rights enforceable by any party.”).  As do the 

Federal Register notices.  See, e.g., 61 Fed. Reg. 53,633, 53,635 (Oct. 15, 

1996) (“Nothing in this action shall be construed as permitting or allowing 

or establishing a precedent for any future request for a revision to any state 
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implementation plan.”)  If EPA wishes to impose its principles and policies 

or a particular “similar source” requirement or ban on site-specific 

determinations, it must do so through notice and comment rulemaking.  

Freeman, 626 F.3d at 805 (interpretations made without notice-and-

comment rulemaking are not granted force of law). 

B. The Guidance Is Inapplicable and Lends No Support to 
EPA’s Unsupportable Interpretation of Applicable Law. 

 
 Not only is EPA’s guidance not binding, it is inapplicable and lends 

no support to EPA’s interpretation of applicable law.  There is not a single 

mention of the NAAQS or of any applicable requirement of the Clean Air 

Act in EPA’s discussion of its proposal to disapprove the PCP Standard 

Permit, let alone in connection with the guidance EPA cites there.  See 74 

Fed. Reg. at 48,475-76.  Nevertheless, EPA’s final notice suggests that the 

purported requirements EPA derives from the guidance are its interpretations 

of applicable law.  In its response to comments about the cited guidance, 

EPA states:  

The cumulative effect of these documents is to 
provide the public with an insight to EPA’s policy 
with regard to its application of discretionary 
authority . . . .  In this instance, EPA interprets the 
applicable statutes and rules to require that 
Standard Permits be limited to similar sources and 
they cannot be used to make site-specific 
determinations that are outside the scope of this 
permit. 
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75 Fed. Reg. at 56,447.  EPA suggests that its interpretation is of the 

statutory requirement that the Standard Permits Program “not interfere with 

the attainment of the NAAQS.”  Id.   

Although this language references the applicable law at Section 110(l) 

of Act and 40 C.F.R. § 51.160(a)(2), EPA offers no explanation of how the 

purported similar-source requirement or the purported prohibition on site-

specific determinations protect the NAAQS.  Moreover, there is nothing in 

the Clean Air Act or the Part 51 regulations governing approval of minor 

new source review SIP revisions that would support EPA’s interpretation.  

Instead, EPA indicates that its guidance fills this analytical and legal gap.  75 

Fed. Reg. at 56,447 (“[T]hese documents . . . provide insight to EPA’s . . . 

application of [its] discretionary authority . . . .”).  For the reasons discussed 

below, it does not.10  EPA’s interpretation is, accordingly, arbitrary and 

capricious.  See La. Envtl. Action Network, 382 F.3d at 582 (an agency 

action is arbitrary and capricious if “the agency has relied on factors which 

Congress has not intended it to consider”).   

 As noted above, EPA has admitted that the subject matter of its 

guidance is not relevant to its disapproval.  See 75 Fed. Reg. at 56,447.  

Indeed the guidance does not address standard permits.  The four 

                                                 
10 And for the reasons discussed above (in Section III.A), it legally cannot.  
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memoranda address federally enforceable limits on the potential to emit, 

while the white paper addresses permits by rule.  More importantly, and 

contrary to EPA’s assertion, the cited guidance offers nothing in support of 

EPA’s interpretation.   

The four memorandum do not interpret Section 110 or 40 C.F.R. § 

51.160.  There is not a single reference to 40 C.F.R. § 51.160 among them.  

The only references to Section 110 are generic references to the SIP process.  

See, e.g., Index #17, App. F, at EPA_AR00001888.  There are no references 

to Sections 110(l) or to 110(a).  There is no mention of the requirements for 

SIP revisions.  The memoranda say nothing about what “would interfere” 

with the NAAQS.  And the memoranda say nothing about site-specific 

determinations.    Finally, the most recent of the four memoranda, which 

references the other three,11 expressly states: “This guidance is NOT 

intended to affect minor new source review (NSR) programs.” Index #13, 

App. C, at EPA_AR00001793 (emphasis in original).   

EPA’s white paper, “EPA Region 7 Guidance for Minor Source 

Preconstruction Permits,” does address minor NSR programs.  See Index 

#12, App. B.  But it is nevertheless inapplicable here.  EPA borrows this 

                                                 
11 Index #13, App. C, at EPA_AR00001788 n.1 references Index #16, App. E, which 
includes a copy of Index #17, App. F, at Attachment 1 (EPA_AR00001844) and of Index 
#15, App. D, at Attachment 4 (EPA_AR00001873).   
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source from its Region 7, presumably because there is no such document for 

Region 6.12  In addition, the white paper does not address standard permits.  

It addresses permit-by-rule submissions.  Id.  Texas has a SIP-approved 

permit-by-rule program.  See 30 TEX. ADMIN . CODE ch. 106.  This is 

separate and distinct from its standard permits program.  Compare 30 TEX. 

ADMIN . CODE ch. 106 with ch. 116, subch. F.  Finally, the white paper 

addresses the requirements for “numerous similar small sources.”  Index 

#12, App. B, at EPA_AR00001785 (emphasis added).  There is no 

requirement with regard to the number or size13 of sources covered by a 

standard permit.  

Even if the white paper were applicable, it says nothing to support 

EPA’s interpretation “that Standard Permits [1] be limited to similar sources 

and [2] they cannot be used to make site-specific determinations that are 

outside the scope of this permit.”  75 Fed. Reg. at 56,447.  The white paper 

does not opine about which sources are similar enough for a program to be 

approvable.  It simply states: “The definition of the sources covered by the 

permit-by-rule should be clear.”  Index #12, App. B, at EPA_AR00001786.  

EPA does not allege that the definition of sources covered by the PCP 

                                                 
12 The disapproval is an EPA Region 6 action.  See 75 Fed. Reg. at 56,424. 
13 Texas’s standard permits are, of course, limited to minor new source review.  See 30 
TEX. ADMIN . CODE § 116.610(b).  But EPA’s reference to “small” sources appears to 
have some different meaning. 
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Standard Permit is not clear, and EPA does not dispute that they are defined 

in a “reasonable and practical” manner.  See 75 Fed. Reg. at 56,446. 

The white paper also says nothing about prohibiting site-specific 

determinations.  Instead, it provides: 

The rule should require notification from the 
source prior to coverage under the rule.  The 
notification should include . . . emission related 
parameters specific to the source. *  *  *  The rule 
should allow the State to deny coverage, at any 
time, for cause, under the rule on a case-by-case 
basis and instead require a construction permit.     

 
Index #12, App. B, at EPA_AR00001786-87 (emphasis added).  Not only 

does the white paper fail to support EPA’s interpretation, but it supports the 

approach Texas has taken with its PCP Standard Permit.  The PCP Standard 

Permit likewise requires registrants to provide emission information specific 

to the project.  See 30 TEX. ADMIN . CODE § 116.617(d)(2)(D).  In addition, it 

denies coverage where the Executive Director finds health effects concerns 

or the potential to interfere with the NAAQS.  See id. § 116.617(a)(3)(B).  

Accordingly, the guidance EPA cites is not binding, is inapplicable, fails to 

support EPA’s unsupportable interpretation, and, in fact, actually validates 

the approach Texas has taken with its PCP Standard Permit. 

 Since EPA intended the Federal Register citations merely to “further 

highlight EPA’s practical application of the policies enunciated in the . . . 
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memoranda,” 75 Fed. Reg. at 56,447, they too are inapplicable and fail to 

support EPA’s interpretation.  Indeed, only two of the four notices address 

the potential of a SIP revision to interfere with the NAAQS.  The first of 

these is a notice approving of a Wisconsin SIP revision that included a 

general and registration permit program.  See 71 Fed. Reg. 5,979 (Feb. 6, 

2006).  The EPA approved the revision based not on the program’s 

prohibition of site-specific determinations—the program included no such 

prohibition.  EPA approved the revision because it allowed a period of time 

for Wisconsin to determine a source’s eligibility and barred coverage of 

units that cause or exacerbate a violation of the NAAQS.  See 71 Fed. Reg. 

at 5,980.  This is similar to the requirements of the PCP Standard Permit.  

See 30 TEX. ADMIN . CODE §§ 116.617(a)(3)(B) (prohibition against NAAQS 

interference); 116.617(d)(1)(B)(i) (providing time for review of registration).   

 The other notice that addresses the potential for interference with the 

NAAQS is a proposed action14 on a Missouri SIP revision pertaining to 

permits by rule.  See 71 Fed. Reg. 14,439 (Mar. 22, 2006).  The notice does 

not address the alleged problem of site-specific determinations, but instead 

proposes conditional approval of the proposed permit by rule because 

Missouri promised to incorporate a preconstruction review period as part of 

                                                 
14 That this is a proposed action adds to the long list of reasons why the Court should 
ignore this citation.   

Case: 10-60891   Document: 00511437281   Page: 57   Date Filed: 04/06/2011



 42 

the rule.  See 71 Fed. Reg. at 14,441.  Thus, even if the Federal Register 

citations could carry some weight as persuasive authority, they do not 

support EPA’s unsupportable interpretation.   

Because EPA based its disapproval on guidance and Federal Register 

notices that carry no legal weight, are inapplicable, fail to support EPA’s 

unsupportable interpretation, and actually validate the PCP Standard Permit, 

EPA has acted arbitrarily, capriciously, and contrary to law. 

IV. The PCP Standard Permit Satisfies the Applicable Provisions of 
the Clean Air Act and Its Implementing Regulations. 

 
As discussed above, the Clean Air Act requires EPA to approve a SIP 

revision if it meets the applicable requirements of the Act.  CAA § 

110(k)(3), 42 U.S.C. § 7410(k)(3).  The principal requirement for SIP 

revisions is that they not interfere with the attainment or maintenance of the 

NAAQS.  CAA § 110(l), 42 U.S.C. § 7410(l).  To guard against such 

interference, the measures set forth in a SIP must be legally enforceable.  

CAA § 110(a)(2)(C), 42 U.S.C. § 7410(a)(2)(C); 40 C.F.R § 51.160(a). 

The PCP Standard Permit expressly guards against interference with 

the NAAQS.  See 30 TEX. ADMIN . CODE § 116.617(a)(3)(B) (disallowing 

use where there is a potential to exceed the NAAQS).  As TCEQ describes 

in its adoption of the PCP Standard Permit, “any collateral emission increase 

associated with the state pollution control project standard permit must not 
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cause or contribute to any exceedances of an NAAQS.”  31 Tex. Reg. at 522 

(citing § 116.617(a)(3)(B)).  Any project found to have even the potential15 

of interfering with a NAAQS is disqualified from using the PCP Standard 

Permit.  30 TEX. ADMIN . CODE § 116.617(a)(3)(B).  Moreover, if such a 

project has commenced, the registrant faces enforcement for lack of 

authorization.  See TEX. ADMIN . CODE § 116.110(a) (requiring NSR 

authorization).      

In addition, the PCP Standard Permit incorporates the SIP-approved 

enforcement procedures of the Standard Permits Program.  See id. § 

116.617(b)(1)(F) (incorporating § 116.615).  These include the requirement 

that registrants “will comply with all rules, regulations, and orders of the 

commission . . . and the conditions precedent to the claiming of the standard 

permit.” Id. § 116.615(10).  A registrant for a PCP Standard Permit is also 

bound by the representations made in its registration.  Id. § 116.615(2).  In 

addition, where more than one state or federal rule or permit condition 

pertains, registrants for a PCP Standard Permit are bound by the most 

stringent limit or condition.  Id. § 116.615(10).   

                                                 
15 The construction of Texas’s prohibition, which is triggered by the mere “potential” for 
interference, is more stringent than the requirements of the Clean Air Act, which calls for 
disapproval of a SIP revision where it “would” interfere with the NAAQS.  See CAA § 
110(l), 42 U.S.C. § 7410(l).   
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Registrants also give consent for TCEQ and other enforcement 

authorities to enter the permitted premises and to investigate compliance 

with the PCP Standard Permit.  Id.  Compliance investigations include the 

review of records that are required to be maintained under the PCP Standard 

Permit.  These are, specifically, records that “prove” that the pollution 

control project is operated consistent with the terms of the PCP Standard 

Permit and “in a manner consistent with good industry and engineering 

practices and in a way as to minimize emissions of collateral 

pollutants . . . .” Id. § 116.617(e).  Additionally, the SIP-approved 

recordkeeping requirements of the Standard Permits Program apply to any 

PCP Standard Permit.  See id. § 116.617(b)(5) (incorporating § 116.615(8)).       

Because the PCP Standard Permit is not applicable to any project with 

even the potential to interfere with the NAAQS and includes robust 

enforcement and recordkeeping provisions—including those of the SIP-

approved Standard Permits Program—the PCP Standard Permit satisfies the 

requirements under the Clean Air Act for minor new source review SIP 

revisions.   

V. EPA’s Failure to Examine the Implementation of the PCP 
Standard Permit is Arbitrary and Capricious. 

 
In reviewing the PCP Standard Permit, EPA is bound to “examine the 

relevant data and articulate a satisfactory explanation for its action including 
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a ‘rational connection between the facts found and the choice made.’”  

BCCA Appeal Group, 355 F.3d at 824 (citing Burlington Truck Lines, 371 

U.S. at 168).  But EPA failed to examine the facts relevant to the PCP 

Standard Permit.   

Texas has used standard permits for pollution control projects since 

the mid-1990s.  By reducing the regulatory burdens for implementing 

pollution controls, these standard permits have—for more than a decade—

contributed significantly to Texas’s efforts improve its air quality.  But EPA 

ignores this experience—including several years of experience with the PCP 

Standard Permit, which it has disapproved.16  EPA does not consider 

whether—in its implementation—the PCP Standard Permit threatens the 

NAAQS or any other provision of the Clean Air Act. 

This experience is relevant to EPA’s disapproval.  EPA should have 

considered it.  EPA’s failure to explain its disapproval in connection with 

this experience is arbitrary and capricious. 

 

 

                                                 
16 TCEQ submitted the PCP Standard Permit to EPA as a SIP revision on February 1, 
2006.  See 75 Fed. Reg. at 56,425.  The Clean Air Act required EPA to act on the 
submittal by August 1, 2007.  See CAA § 110(k), 42 U.S.C. § 7410(k) (allowing 18 
months).  EPA failed to take action and remained in violation of the Act until 2010.  75 
Fed. Reg. 56,424.   
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VI. EPA’s Disapproval of Section 116.610(a) and (b) of the Standard 
Permits Program Is Arbitrary, Capricious, and Contr ary to Law.   

 
Along with its improper disapproval of the PCP Standard Permit, EPA 

improperly disapproved of provisions of Texas’s Standard Permits Program.  

Specifically, EPA disapproved of Section 116.610(a)(1) through (a)(5) and 

(b) of the Standard Permits Program17 without adequate notice, without any 

statement of basis and purpose, and indeed absent any rationale.  

Accordingly, EPA’s disapproval of Section 116.610(a) and (b) is arbitrary, 

capricious, and a violation of Sections 553(b) and (c) of the Administrative 

Procedure Act (APA).  

A. EPA Violated the APA by Failing to Provide Notice of Its 
Disapproval of Section 116.610(a) and (b).   

 
EPA’s Federal Register notice of its proposed disapproval discusses 

the full scope of its proposed action in three places.  The first is at EPA’s 

initial “Summary” of its action; the second is at Section I, under the heading 

“What Action is EPA Proposing?”; the third is at Section IX, under the 

heading “Proposed Action.” See 74 Fed. Reg. at 48,467, 48,469 & 48,477 

(emphasis added).  Nowhere in any of these places does EPA even hint that 

it is proposing disapproval of any provision of Texas’s Standard Permits 

                                                 
17 See 75 Fed. Reg. at 56,453 (identifying Section 116.610(a)(1) through (a)(5) and (b) as 
disapproved.  But see 75 Fed. Reg. at 56,450 (identifying only Section 116.610(a) as 
disapproved). 
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Program.  Its discussion is limited solely to the PCP Standard Permit and 

other unrelated provisions.  See id.   At Section IX, EPA even provides 

specific citations to each section that it proposes to disapprove.  Section 

116.610 is not among the sections listed for disapproval.  See 74 Fed. Reg. at 

48,477. 

References to Section 116.610 do appear in the proposed rulemaking 

at Section III, titled “What has the State Submitted?”  See 74 Fed. Reg. at 

48,469-48,471 (emphasis added).  There the notice identifies Section 

116.610(a), (b), and (d) as provisions for which Texas has submitted 

revisions.  74 Fed. Reg. at 48,470.  Section 116.610 also appears in a table at 

Section III that summarizes the changes that Texas has submitted.  74 Fed. 

Reg. at 48,471.  The table includes the comment: “Disapproval, No action 

on paragraph (d).”  Id.  Section III also states that a “summary of EPA’s 

evaluation of each section and the basis for this proposal is discussed in 

sections IV, V, VI and VII of this preamble.”  74 Fed. Reg. at 48,470 

(emphasis added).  There is not a single mention of Section 116.610(a) or (b) 

in any of those sections, see 74 Fed. Reg. at 48,471-76, but Section 

116.610(d) is mentioned once.  That reference, at section VII, does not 

indicate what action EPA contemplates for Section 116.610(d)—indeed, 

consistent with the comment in the table, it could include no action or 
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disapproval.  See 74 Fed. Reg. at 48,476 n.12.  Whatever ambiguity the table 

might create is resolved by EPA’s discussion of the scope of its proposed 

actions, particularly in Section IX, where EPA specifies each section it 

proposed to disapprove.  See 74 Fed. Reg. at 48,477.   

Of course parties interested in the scope of EPA’s proposed action 

may never encounter the table at Section III.  They cannot reasonably be 

expected to comb through every last word of EPA’s proposed rule.  In 

fairness, a person should be able to rely on EPA’s several descriptions of the 

scope of its proposed action.  Indeed a person interested in knowing the 

scope of EPA’s proposed action would not look to the section identifying 

what Texas has submitted.  That person would turn to the “Summary” of that 

action, or to the section titled “What Action is EPA Proposing?”, or to the 

section titled “Proposed Action,” or to all three.  But none of these sections 

give notice that EPA intends to disapprove Section 116.610(a) or (b).  

Accordingly, EPA failed to provide notice as required under APA § 553(b).  

See 5 U.S.C. § 553(b)(3) (“notice shall include . . . the terms or substance of 

the proposed rule or a description of the subjects and issues involved”).  See 

also Long Island Care at Home, Ltd. v. Coke, 551 U.S. 158, 160 (2007) 

(“Fair notice is the object of [APA § 553(b)(3)].”). 
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B. EPA Violated the APA and Acted Arbitrarily and 
Capriciously by Failing to Provide Any Explanation for Its 
Disapproval of Section 116.610(a) and (b).   

 
In addition to its failure to provide notice of its disapproval of Section 

116.610(a) and (b), EPA failed to provide any explanation for its 

disapproval.  This too is a violation of the APA, and it shows EPA’s 

disapproval to be arbitrary and capricious.  An agency acts arbitrarily and 

capriciously where it fails to articulate a satisfactory explanation for its 

action.  BCCA Appeal Group v. EPA, 355 F.3d at 824.  Here EPA articulated 

no explanation.  In addition, APA § 553(c) requires EPA to state the basis 

and purpose of its action.  See 5 U.S.C. § 553(c).  EPA articulated no basis 

or purpose.   

The only place in the record where EPA addresses the substance of 

Section 116.610(a) and (b) is in its Technical Support Document (TSD).  

Here, EPA compares the SIP-approved version of Section 116.610(a) and 

(b) with the submitted amended versions.  Specifically, EPA makes 

comparisons for Section 116.610(a), (a)(1), (a)(2), (a)(3), (a)(4), (a)(5), and 

(b).  See Index #2, App. A, at EPA_AR00000103-05.   

EPA concludes that the changes to subsections (a) through (a)(3) are 

non-substantive, but proposes disapproval because it determined that these 
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provisions are not severable from the remaining provisions.18  See Index #2, 

App. A, at EPA_AR00000103-04.  The changes to subsections (a)(4) and 

(a)(5) are plainly non-substantive.  They consist of mere formatting changes, 

such as capitalization, punctuation, and reformatting of citations.  See Index 

#2, App. A, at EPA_AR00000104.  The change at Subsection (b) simply 

removes a reference to pollution control projects such that no standard 

permit can be used to authorize a major new source or major modification.  

See Index #2, App. A, at EPA_AR00000105. 

For an explanation of why EPA is disapproving subsections (a)(4), 

(a)(5) and (b), the TSD refers the reader to Section VII of the Federal 

Register.  Index #2, App. A, at EPA_AR00000104-05.  However, as noted 

above, Section VII says nothing about subsections (a) or (b).  See 74 Fed. 

Reg. at 48,475-76.  EPA’s notice proposing disapproval and its TSD simply 

provide no basis for EPA’s disapproval of Texas’s revisions to Section 

116.610(a)(1) through (a)(5) and (b).   

EPA’s final notice of disapproval likewise provides no explanation of 

EPA’s decision to disapprove Section 116.610(a) or (b).  See 75 Fed. Reg. at 

56,424-53.  EPA’s final notice goes so far as to disavow any action on the 

                                                 
18 EPA does not identify the “remaining provisions” from which subsections (a), (a)(1), 
(a)(2), and (a)(3) cannot be separated, nor does it offers any explanation as to why they 
cannot be separated. 
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Standard Permits Program.  EPA writes: “In this particular instance, EPA’s 

review is limited to Texas’s submission of a SIP revision for a new PCP 

Standard Permit at 30 TAC 116.617, not a SIP revision for [the] general 

Standard Permits Program.”  75 Fed. Reg. at 56,447.  Because the record is 

devoid of any explanation, EPA’s disapproval of Section 116.610(a) and (b) 

is arbitrary, capricious, and contrary to APA § 553(c).  EPA’s action 

disapproving of Texas’s proposed SIP revisions should therefore be 

reversed.  APA § 706(2)(A), 5 U.S.C. § 706(2)(A). 

CONCLUSION  

 For the foregoing reasons, EPA’s disapproval of Texas’s PCP 

Standard Permit and Section 116.610(a) and (b) of Texas’s Standard Permits 

Program is arbitrary, capricious, and not in accordance with the law.  The 

State of Texas respectfully asks the Court to vacate the disapproval and 

remand it to EPA for prompt action in accordance with the federal Clean Air 

Act. 

     Respectfully submitted, 
 

GREG ABBOTT 
Attorney General of Texas 
 
DANIEL T. HODGE 
First Assistant Attorney General 
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REGULATORY ADDENDUM 

For the Court's reference, this addendum includes the following regulatory 

materials: 

• 31 Tex. Reg. 515 (Jan. 27, 2006) 
Texas Adoption of the PCP Standard Permit 

• 68 Fed. Reg. 40,865 (July 9, 2003) 
EPA Proposed Approval of the Standard Permits Program 

• 68 Fed. Reg. 64,453 (Nov. 14,2003) 
EPA Final Approval of the Standard Permits Program 

• 74 Fed. Reg. 48,467 (Sept. 23, 2009) 
EPA Proposed Disapproval of the PCP Standard Permit 

• 75 Fed. Reg. 56,424 (Sept. 15,2010) 
EPA Final Disapproval of the PCP Standard Permit 

• 40 C.F.R. § 51.160-51.164 
EPA Minor NSR SIP Regulations 

• 30 Tex. Admin. Code §§ 116.601-116.606, 116.610-116.611 & 116.614-116.615 
Texas Standard Permits Program 

• 30 Tex. Admin. Code § 116.617 
Texas PCP Standard Permit 

Reg. Add. 1
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+ + + 
TITLE 30. ENVIRONMENTAL QUALITY 

ADOPTED RULES Jalluary 27, 2006 31 TexReg 515 

Reg. Add. 2
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PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY. 

CHAPTER 116. CONTROL OF AIR 
POLLUTION BY PERMITS FOR NEW 
CONSTRUCTION OR MODIFICATION 
The Texas Commission on Environmental Quality (TCEQ 
or commission) adopts amendments to §§116.12. 116.150, 
116.151. 116.160, and 116.610; the repeal of §§116.180 -
116.183, 116.410, and 116.617; and new §§116.121, 116.180, 
116.182,116.184,116.186,116.188,116.190, 116.192, 116.194, 
116.196,116.198,116.400,116.402,116.404,116.406,116.617, 
and 116.1200. Sections 116.12, 116.121, 116.150, 116.151, 
116.160,116.180,116.182,116.186,116.188, 116.190, 116.192, 
116.194,116.196,116.198,116.400,116.610, and 116.617 are 
adopted with changes to the proposed text as published In the 
September 30, 2005, issue of the Texas Register (30 TexReg 
6183). Sections 116.184, 116.402, 116.404, 116.406, and 
116.1200 and the repealed §§116.180 - 116.183, 116.410, and 
116.617 are adopted without changes to the proposed text as 
published and the text will not be republished. The amended, 
repealed, and new sections will be submitted to the United 
States Environmental Protection Agency (EPA) as revisions to 
the state implementation plan (SIP). 

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE ADOPTED RULES 

EPA adopted revisions to 40 Code of Federal Regulations (CFR) 
§§52.21, 51.165, and 51.166 in the December 31, 2002, publi
cation of the Federal Register (67 FR 251), which amended the 
application of federal new source review (NSR) in air quality per
mitting. Federal NSR is triggered by a new major source or ma
Jor modification. If the area in which the source will be located is 
also classified as nonattainment for a pollutant that will be emit
ted by the source, the source must offset the emission increase 
with emission decreases at other facilities or through the pur
chase and retirement of emission reduction credits. The source 
would also have to apply control technology that meets the low
est achievable emission rate to the new and modified units. 

Federal NSR reform is intended to limit the instances where fed
eral NSR will be required of facilities that undergo modifications. 
It will streamline plant modifications by allowing small changes 
to be completed without the delay associated with federal NSR. 
Currently, most modifications are evaluated to determine the ap
plicability offederal NSR through a netting exercise. Netting is an 
accounting exercise where l prior to the modification of a facility, 
the sum of emission Increases and decreases over a specified 
period of time at the plant site is determined. If the total exceeds 
the major modification threshold, the modification is subject to 
federal NSR. NSR refonm provides an additional path that may 
be taken to avoid federal NSR applicability (plant-wide applica
bility limit (PAL)) as well as methods to minimize the emission 
increase determined in the netting exercise (baseline and ac
tual-to-projected actual emission rates). 

The commission's proposal on NSR reform was intended to inte
grate the federal revisions within an existing state program that 
addressed similar situations concerning plant-wide emission lim
its and baseline emission determinations, The commission also 
solicited comments from affected industries on the relative ben
efits of an integrated program versus an incorporation of the fed
eral program without substantive changes. It is clear from stake-

31 TexReg 516 Jalluary 27, 2006 Texas Register 

holder meetings and public comment that a program matching 
the federal rules is the preferred method of accomplishing fed
eral NSR reform. The commission agrees that It has tradition
ally approached state NSR permitting separately from federal 
NSR requirements. Additionally, the commission can continue 
this approach under federal NSR reform without endangering the 
attainment of maintenance of national ambient air quality stan
dards (NAAQS) or affecting public health. The commission is 
adopting rules implementing the federal program on PALs, ac
tual-to-projected actual emissions test, and baseline detenmina
tion without substantive changes to the federal model for these 
programs. 

The commission currently allows the inclusion of certain main
tenance, startup, and shutdown (MSS) emissions In NSR 
permits. The commission expects to consider rules to prescribe 
authorization mechanisms and procedures for emissions not 
historically authorized, Including those for MSS activities. The 
commission will also consider the authorization of emissions 
that any well maintained, operated, and managed facility cannot 
eliminate entirely. These emissions are therefore anticipated 
and quantifiable; yet unscheduled .(QUAN). Examples are 
emissions that may be released intermittently from a pressure 
relief valve, line switching, compressor blow-downs, or even 
a burst seal well before the end of its life expectancy. QUAN 
emissions are arguably different in nature from the most com
monly reported emissions events, those incidents resulting' 
from Inadequate maintenance, malfunctions, accidents, and 
disasters, and therefore should be taken out of the classification 
of "emission event" by providing an authorization mechanism. 
These actions will enable the commission to authorize MSS and 
QUAN emissions for inclusion in baseline emissions applicable 
to the NSR reform program. 

The commission is also adopting a neW version of the state pol
lution control project standard penmit that includes required fed
eral changes emissions netting. The new standard permit also 
Includes authorization requirements for MSS and is reorganized. 

Plant-wide Applicability LImit 

The adopted version of the site-wide PAL closely follows the fed
eral model and is established for each pollutant using the base
line emission rate for each facility. A control technology evalua
tion is required only if a cap increase is sought. The PAL can be 
reduced at renewal if emissions are less than 80% of the cap. 
The PAL baseline emissions will include authorized MSS and 
QUAN. 

Baseline 

The emission increase associated with a modification is deter
mined by taking the difference, in tons per year. between the pro
posed emission rate and the actual annual emissions (or base
line emissions) during the baseline period. The baseline pe
riod can be any consecutive 24-month period in the previous 
ten years (typically that period where the emissions from the fa
cility to be modified are the greatest). The baseline period is 
a 24-month period In the previous five years for electric utility 
steam generating units. 

Actual-to-Projected Actual Emissions Test 

Federal NSR reform allows use of a prOjected actual emission 
rate to be used to determine a project emission increase with 
compliance tracked for five to ten years. Additionally, any calcu
lated emission increase can be reduced by the emissions that 
could have been accommodated in the baseline period. 

Reg. Add. 3
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Federal NSR reform included two other components, the clean 
unit designations and pollution control projects. As a result of a 
petition for review of EPA's final action, on June 24, 2005, the 
District of Columbia Circuit Court of Appeals in State of New 
York, et al v. U. S. Environmental Protection Agency, No. 413 
F.3d 3 (D.C. Cir 2005), vacated the clean unit and pollution con
trol project provisions of the rule and remanded recordkeeping 
provisions to the EPA. As a result of this court decision, the com
mission has not adopted rules concerning clean unit and fed
eral pollution control projects. The commission is adopting the 
standard permit for state pollution control projects. The standard 
penmit for state pollution control projects allows projects that will 
have better or equivalent controls, but increases and decreases 
for projects qualifying for the standard penmit for state pollution 
control projects requires evaluation for federal permitting appli
cability, which may include netting calculations. This new re
quirement for the state pollution control projects is also a result 
of the June 24, 2005, ruling, which does not allow a federal NSR 
exemption for incidental emission increases resulting from pol
lution control projects. In addition, the standard penmlt for state 
pollution control projects may be used to authorize emissions 
reductions and collateral increases for facilities authorized un
der a penmit by rule as long as any collateral increases do not 
cause emission rates to exceed llmits found in 30 TAC §1 06.4(a), 
Requirements for Permitting by Rule, or other standard permits 
as long as any collateral increases do not exceed the limits of 
§116.610, Applicability. 

SECTION BY SECTION DISCUSSION 

The commission adopted administrative changes throughout this 
rulemaklng to be consistent with guidance provided in the Texas 
Legislative Council Drafting Manual, November 2004, and to 
conform with Texas Register requirements and agency guide
lines. 

§116.12. Federal Permit Definitions. 

The commission amended the title of §116.12 to reflect the ad
dition of all definitions associated with federal NSR or preven
tion of significant deterioration (PSD) penmit applicability analy
sis. In addition to the changes necessary to Incorporate NSR 
reform into the non attainment permit program, the commission 
has adopted changes associated with including PSD applicabil
ity analysis. These definitions now apply to the revised sections 
of the PSD rules in Chapter 116, Subchapter B, Division 6, Pre
vention of Significant Deterioration Review, as well as the new 
sections associated with PAL permits. 

The definition of actual emissions, In paragraph (1), has been 
amended to exclude this definition from being used in the fed
eral NSR applicability test. In response to public comments, 
the commission specified that actual emissions are determined 
over a 24-month period instead of two years. When detenmining 
whether the emission increase associated with a project is signif
Icant, the baseline actual emissions, deflned in new paragraph 
(3), must be used. Paragraph (3)(A) allows electric utility steam 
generating units to identify baseline actual emissions as the rate, 
in tons per year, at which an existing unit emitted the pollutant 
during any consecutive 24-month period within the five-year pe
riod immediately preceding construction. A different time period 
may be selected if it Is shown to be more representative of nor
mal source operations. This is consistent with past guidance 
provided by EPA for these sources. In response to publlc com
ment, the commission deleted the word "average" as a modifier 
for "emissions" and changed "reviewing authority" references to 
"executive director," The commission made this change to refer 

to "executive director" through the definitions added to §116.12 
for the implementation of NSR refonm. 

Paragraph (3)(B) allows other source types to choose 24 con
secutive months in the ten years preceding start of construction 
to establish their baseline emissions. In this case, the source 
must adjust this emission rate down for any emission limitations 
that would currently apply to the facility. These limitations include 
requirements in the SIP, federal rules (with the exception of 40 
CFR Part 63), or penmit reqUirements that would apply when the 
analysis is completed. 

Paragraph (3)(C) identifies baseline emissions for new facilities 
as being zero and also defines baseline emissions for new facili
ties that have operated for less than two years to be the facility's 
potential to emit. Paragraph (3)(D) requires that a project affect
ing all facilities use the same 24-month baseline period for each 
pollutanl For example, if a project affected five facilities that 
emitted volatile organic compounds and particulate matter, all 
five would have to identify the same baseline period for Volatile 
organic compounds; however, a different 24-month period could 
be chosen for particulate matter. The source must have suffi
cient records to document the baseline emissions, which cannot 
have occurred before November 15, 1990. 

Paragraph (3)(D) also requires that baseline emission rates be 
adjusted down to exclude noncompliant emissions. The EPA's 
reform rule requires that baseline emissions include startup, 
shutdown, and malfunction emissions. The commission's policy, 
which has evolved over a number of years, currently allows for 
permitting of emissions from certain MSS activities. Changes 
to this policy are being evaluated. The commission has been 
unsuccessful in getting clarification on the EPA's basis for inclu
sion of malfunction emissions In the baseline calculation. Given 
these circumstances, paragraph (3)(E) has been added to allow 
for the inclusion of those emissions that could currently be au
thorized to be Included in the baseline. The commission deleted 
the phrase "in a penmit action under Chapter 106 of this title 
(relating to Permits by Rule) and this chapter' because these 
are types of authorizations and the phrase is redundant. Given 
that sources would become aware of this change with adoption 
of this rule amendment, the effort involved in authorizing these 
types of emissions, and the baseline period having to be within 
ten years of the project, this method of determining baseline 
emissions would be available for some time but not beyond 
ten years from the effective date of this rule amendment. After 
that date, all baseline emissions will have to have been autho
rized. Paragraph (3)(D) also requires that fugitive emissions be 
Included in the baseline to the extent they can be quantified. 

In response to public comment to adopt a version of NSR re
form closer to the federal model and to be consistent with the 
use of federal tenms, the commission had added definitions for 
"Basic design parameters," "Major facility," "Replacement facil
ity," "Significant facility," and "Small facility." The term "facility" 
has been substituted for the federal term "emissions unit" in the 
appropriate definitions. The term "facility" is an established part 
of the commission's permitting program and is synonymous with 
"emissions unit." The remaining paragraphs have been renum
bered as a result of the added definitions. 

Paragraphs (7) and (8), associated with the federal definition of 
clean coal, have been added as a result of including PSD appli
cability into the definitions under this section. The definition of 
de minimis threshold test in paragraph (12) has been revised to 
reference significant levels, Including those for PSD as well as 
nonatlainment. In response to public comment, the commission 

ADOPTED RULES Jallllary 27, 2006 31 TexReg 517 
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substituted the term "significant level" for "major modification!! in 
Table 1 in the definition of "Major modification" in §116.12. 

The federal definition of electric utility steam generating unit is 
provided in new paragraph (13). The definition identifies those 
units that are subject to a different baseline emissions detenmi
nation than other source types. New paragraph (14) defines fed
erally regulated NSR pollutant, providing a comprehensive list of 
pollutants that may be subject to federal NSR. 

The definition for major stationary source has been renumbered 
as paragraph (17) and has been modified to remove references 
to facility for clarity, as well as to include PSD review within the 
definition. 40 CFR §51.166(b)(1) is referenced to identify the 
PSD major source thresholds. The "source" identified in this def
inition is the EPA NSR source that is, in most cases, analogous 
to "account" as defined in 30 TAC §101.1, General Air Quality 
Definitions. 

A number of changes are adopted for the definition of major mod
ification in renumbered paragraph (18). The commission added 
language to incorporate PSD review into the definition and ref
erences to facility have been removed for ciarity. Language has 
been added to cleariy identify the two criteria, a significant project 
emission increase and a significant net emission increase, that 
must be met for a modification to be considered major at a major 
source. In response to public comment concerning the adoption 
of a PAL program closer to the federal model, the commission 
substituted the term "significant level" for "major modification" in 
Table 1, and deleted the proposed expansion of the definition to 
identify projects performed at facilities within a PAL as being ma
jor modifications if the modifications result in emission increases 
at facilities outside the PAL that are significant. 

The commission adopted changes to the definition of net 
emission increase in renumbered paragraph (20) specifying 
that baseline actual emissions are to be used to determine 
emission increases and decreases, adjusting the language to 
accommodate for PSD applicability, and excluding emission 
increases at facilities under a PAL from being creditabie. Under 
the amendment, emission decreases cannot be counted in 
both an attainment demonstration and credit for nonattainment 
netting because this would be double credit for the same reduc
tion. Emission decreases need oniy be enforceable rather than 
federally enforceable. The commission deleted the phrase "en
forceable as a practical matter" and will just use "enforceable." 
The commission also substituted the term "project emissions 
Increase" for1ttotal increase in actual emissions from a particular 
physicai change ... " because this concept is Included within the 
definition of "Project emissions increase." In response to public 
comment the commission deleted the proposed revision that 
stated that emission decrease cannot have been relied upon in 
the issuance of a PAL. The commission made the same deletion 
in the definition of "Offset ratio" in paragraph (21). 

The commission adopted new paragraphs (22) - (26) to incorpo
rate definitions from NSR reform related to PALs into the com
mission rules. These new paragraphs include definitions for. 
PAL; PAL effective date; PAL major modification; PAL permit; 
and PAL pollutant. In response to public comment, the commis
sion modified the proposed definition of PAL pollutant to restrict 
its application to major sources. The commission deleted the 
phrase !!enforceable 8S a practical matter" and will just use "en
forceable. " 

The requirement to use baseline actual emissions has been 
added to renumbered paragraph (28), in the definition of "Project 
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net." The commission aiso substituted the term "project emis
sions increase" for "total increase in actual emissions from a 
particuiar physical change ... " because this concept is included 
within the definition of "Project emissions increase." 

The commission adopted new paragraphs (29) and (30) to de
fine the new concepts of projected actuai emissions and projects 
emissions increase. The project emissions increase may be de
termined in a different manner than the other emission increases 
that might be part of a netting exercise (used to detenmine the 
net emissions increase). For existing facilities, the emission in
crease at modified or affected facilities may be determined by 
using the projected actual emissions rate rather than the poten
tial to emit for the facility. The projected emission rate must be 
developed using all relevant infonmation including company pro
jections and filings with reguiatory authorities. The basis for the 
projection must be maintained by the source and would be sub
mitted with any documentation required for a state NSR autho
rization to demonstrate that the project is not subject to federal 
review. The source would be required to demonstrate compli
ance with the projected emission rates for ten years if there was 
a change to the source's potential to emit or increase in capacity. 
other affected facilities wouid be required to demonstrate com
pliance with projected rates for five years. 

The actual-to-projected actuai emissions rate test also allows 
the source to remove from the project increase any emissions 
increase that could have been accommodated in the baseline 
period. These must be unrelated to the project and may include 
demand growth. This federal rule change extends this concept 
that was developed for the electrical generation industry where 
traditionally tihere had been a captured, or limited, customer base 
that was expected to grow at some rate unreiated to the available 
capacity of the generator. While this concept appears reason
able for the eiectric power industry as well as some sources with 
a limited customer base due to geography (such as gasoline ter
minals), it is not as usefui for industries that have national or in
ternational markets served by muitiple sources. In these cases, 
a demonstration is required that the market conditions expected 
in the future would be significantly different than any time in the 
past ten years and that if they had occurred in the baseline, they 
would have resuited in different operations. It is likely that this 
case would only be made in cases such as a prolonged outage 
at a major producer or a significant shift in market conditions. 
The determination of what could have been accommodated is 
limited to what could have been produced or handled and does 
not allow for changes in emissions that could have occurred due 
to a lower emission control device efficiency or the use of a fuel 
or solvent that might have resulted in greater emissions. 

The commission adopted a definition for "Temporary clean coal 
technology demonstration project" as new paragraph (36) to fully 
incorporate all of EPA's exclusions to what is considered a major 
modification under NSR reform. 

§116.121. Actual-to-Projected Actual and Emissions Exclusion 
Test for Emissions Increases. 

The commission adopts this new section to require documen
tation associated with the projected actual emissions rates and 
records of compliance as identified in the federal rule. New sub
section (a) requires a demonstration that federai NSR does not 
apply be submitted with any permit application or registration. 
This demonstration must be documented by records that include 
a project description, the facilities affected, and a description of 
the applicability test. New subsection (b) requires monitoring of 
emissions that couid increase as a result of the project if pro-
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jected actual emissions are used to determine the project emis
sion increase at a facility. 

New sUbsection (c) requires electric utility steam generating 
units to provide the executive director documentation of emis
sions far each calendar year that records Bfe required under 
the actual-to-projected actual test. New subsection (d) requires 
facilities, other than electric generating units, to submit a re
port to the executive director if annual emissions exceed the 
baseline actual emissions by a significant amount. Any other 
information that the owner or operator wishes to InclUde in the 
report, such as an explanation as to why the emissions differ 
from the preconstruction projection, may be included as well. 
New subsection (e) establishes record retention periods and 
was modified in response to public comment to allow review 
by local pollution control programs and the general public of all 
documentation required under this section. 

The commission expects that projected actual emissions will 
be used extensively in registrations or claims for non-PSD and 
nonattainment NSR authorizations where a maximum allow
able emission rate is not specified in the rule. The use of a 
projected actual emissions rate for a modified source In these 
NSR construction permits is expected to be limited because the 
allowable emission rate would not generally be based on an 
activity level that would not be reached for more than ten years. 
The commission is adopting changes in subsections (a), (c), 
(d), and (e) to make language more concise and to specify the 
use of a calendar year for the submission of reports. 

§116.150. New Major Source of Major Modification in Ozone 
Nonattainment Areas, 

The commission deleted the date (June 15, 2004) In subsection 
(a), which would apply major modification determination based 
on the date an application is determined administratively com
plete. In response to EPA comment, this determination will be 
made based on the issuance date of the permit. The commis
sion is adopting subsection (a)(1) and (2) that specifies when the 
requirements of this section will apply to facilities. The section 
will apply on the effective date of the permit for facilities located 
in areas that Bfe designated ozone nonattainment on the effec
tive date of this section. For those areas that are designated 
nonattalnment after this section is effective, the section will apply 
based on the date a permit application is administratively com
plete. 

The amendment to subsection (b) deleted language referring to a 
modified facility that will be a new major stationary source, which 
has caused confusion about what constitutes a major modifica
tion at an emission source that becomes major after the modi
fication. A minor modification to a minor source that results in 
a major source does not qualify the modification as major. The 
commission refers to the definitions of major stationary source 
and major modification in §116.12 to make this determination. 
The commission also substituted the term "facility" for "emis
sion unit" in SUbsection (e)(1) for consistency in use of terms. 
The amendment to this section added a reference to "Significant 
level" consistent with changes in §116.12 and updated that seo
tion's title to Nonattainment and Prevention of Significant De
terioration Review Definitions, In response to public comment, 
the commission also amended subsections (c)(3) and (d)(2) to 
indicate that project emission increases must be less than the 
significant level before and after netting. 

In response to public comment, the commission deleted the 
phrase "aggregated over the contemporaneous period" from 

subsection (e). This term "contemporaneous period" is included 
in the definition of "De minimis threshold test (netting)" and was 
redundant. 

§116.151. New Major Source or Major Modification in Nonatta/n
ment Area Other Than Ozone. 

The commission adopted amendments to this section conSisting 
primarily of administrative and formatting changes. The refer
ence to November 15, 1992, has been deleted from subsection 
(a) because that date is not applicable for application of the sec
tion. The commission substituted the term "facility" for "emission 
unit" in SUbsection (c)(1) for consistency in use of terms. Subsec
tions (b) and (c) state when netting is required, and SUbsection 
(c) was amended to delete the reference to "contemporaneous 
period" because this term is included in the definition of "De min
imis threshold test (netting)." 

§116.160. Prevention of Significant Deterioration Requirements. 

The amendment to this section limits the incorporation by refer
ence of definitions from 40 CFR §52.21 that are used to admin
ister the PSD program, deleting most of the language in subsec
tion (a) and all of the language In existing subsections (b) - (d). 

and all of the language in existing subsections (b) - (d). 

Amended SUbsection (a) deleted the federal rule references and 
replaced them with language that requires a proposed new major 
source or major modification in an attainment or unclassifiable 
area to meet the requirements of this section. 

The new subsection (b) states that the de minimis threshold test 
(netting) is required for all modifications to existing major sources 
offederally regulated NSR pollutants, unless the proposed emis
sions Increases associated with a project, without regard to de
creases, are less than major modification thresholds for the pol
lutant. 

New subsection (c) incorporated by reference the following 
definitions and requirements located in 40 CFR §52.21: base
line concentrations, baseline dates, baseline areas, innovative 
control technology, federal land manager, terrain, Indian reser
vations/governing bodies, increments, ambient air ceilings, 
restrictions on area classifications, exclusions from increment 
consumption, redesignation, stack heights, exemptions, source 
impact analysis, air quality analysis, source information, ad
ditional impact analysis, sources impacting federal Class I 
areas, and innovative technology. Other definitions used for 
the PSD program or visibility In Class I areas program are 
currently in the commission's rules. The term "aggregated over 
the contemporaneous period" was deleted from subsection 
(c) because the term Is included within the term "De minimis 
threshold test (netting)." The amendment also substituted the 
term "facility" for "emissions unit" in the definitions Incorporated 
from the CFR because the commission's permitting actions are 
based on the individual facility or groups of facilities as defined 
in the commission's rules. The term "executive director" also 
replaces "administrator" in portions of 40 CFR §52.21(g) and 
(v). In response to public comment, the requirement to issue a 
PSD permit within a year of receipt of a completed application 
has been deleted from subsection (c)(4). 

Existing subsection (d) has been re-designated as subsection 
(e). 

In addition to renaming Subchapter C, the commission also 
adopted a new Division 1, Plant-wide Applicability Limits. 

§116.1BO. App/icability. 
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This adopted section limits a PAL to one pollutant as required 
by the EPA and a site to one PAL permit in subsection (a). The 
commission is deleting the reference to state or federal permit 
and will use the term "NSR permit" A PAL permit may contain 
separate PALs for several pollutants and will likely be consol
idated with an NSR construction or flexible permit at the site. 
Subsections (b) and (c) identify the administrative procedure for 
changes in ownership, as well as responsibility for the PAL per
mit application. The commission Is changing the phrase "new 
owners of facilities I group of facilities, or account" to IInew owner 
of a major stationary source" 85 a more inclusive term. 

§116.1B2. Plant-wide Applicability Limit Permit Application. 

This new section identifies the information necessary for a 
PAL permit application. Paragraph (1) requires the facilities 
that would be included in the PAL to be identified with their 
design capacities and potential to emit and NSR authorizations. 
Paragraph (2) requires that the baseline emissions for those 
facilities be identified so that they may be used to set the PAL. 
Paragraphs (3) and (5) require the applicant to identify how 
plans to monitor and use that Information will be used to demon
strate compliance with the PAL. This information will serve as a 
starting point to develop PAL permit conditions. 

The commission did not adopt the proposed new paragraphs (4) 
and (6) requiring that best available control technology (BACT), 
on average, be Implemented on all eXisting facilities to be in
cluded in the PAL over a period of time (typically less than five 
years). This is consistent with the commission's decision to im
plement NSR reform in a form closer to the federal model. Para
graph (6) would have required an Implementation schedule for 
BACT if control technology required upgrading. 

§116.1B4. Application Review Schedule. 

This new section requires that PAL applications be reviewed on a 
schedule similar to other air permits as provided for in §116. 114, 
Application Review Schedule. 

§116.1B6. General and Special Conditions. 

This new section identifies the PAL as an annual emission rate 
for a federally regulated NSR pollutant covering all facilities iden
tified in the application in subsection (a). Emissions from all fa
cilities must be determined and compliance with the PAL must 
be documented monthly. The commission is deleting the unnec
essary phrase uenforceable as a practical matter" and will just 
use "enforceable," The commission is also substituting the word 
"demonstratell for "show. II 

Subsection (b) identifies the general conditions applicable to ev
ery PAL. Paragraph (1) emphasizes thatthe PAL Is not an autho
rization to construct but only sets an emission rate, below which 
federal NSR is not required. Paragraphs (2) and (3) identify sam
pling procedures and how a permit holder might obtain approval 
for an equivalent method. These requirements ensure consis
tency between various types of the commission's air permits. 
The commission has SUbstituted the ward "are" for uwill be" to 
more accurately indicate the applicability of the section. 

Subsection (b)(4) integrates common recordkeeping and report
ing requirements for most other air permits with the much more 
extensive requirements identified In the EPA rule. Paragraph 
(4 )(A) and (B) require that the PAL permit application and records 
associated with demonstrating cap compliance be maintained 
on site. Subsection (b)(4) includes the reporting requirements 
from the EPA rule. Consistent with its decision to adopt a PAL 
program equivalent with the federal model, the commission de-
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termined that the semiannual and deviation reporting require
ments proposed in subsection (b)(4) were not sufficiently con
sistent with the federal rule requirements and added subsection 
(b)(4)(C) and (D) to incorporate federal requirements. Proposed 
subsection (b)(5) was not adopted for consistency with the fed
eral rules. 

Renumbered paragraphs (5) and (6) contain language common 
to air permits Identifying what facilities are covered by the PAL, 
and requiring proper operation of control equipment and com
pliance with all rules. The PAL life of ten years is identified in 
paragraph (7). Paragraphs (8) and (9) incorporate requirements 
from the EPA rule requiring facility emissions to be reported as 
the potential to emit if monitoring data is not available, and that 
all data used to establish the PAL be revalidated at least every 
five years. The commission also added subsection (b)(10) al
lowing the extension of a PAL while an application for renewal is 
being considered. 

Subsection (c) identifies those EPA requirements that must 
be incorporated into the permit through special conditions. All 
facilities in a PAL must be monitored using one of the following 
four methods: mass balance; continuous emission monitoring 
system, continuous parameter monitoring system, or predictive 
emission monitoring system; or emission factors. An alternate 
approach may be approved by the executive director. Perfor
mance standards for each type of monitoring are specified. 
The special conditions will also require a BACT implementation 
schedule, if applicable. For consistency with the federal rule, 
the commission deleted subsection (c)(4), which had required 
an implementation schedule for BACT. 

§116. 1 BB. Plant-wide Applicability Limit. 

This new section Identifies how the PAL is to be determined. The 
commission is substituting "is II for "will be established asH in the 
opening paragraph to more clearly define a PAL. In response to 
public comment, the commission added a specification requiring 
reduction of the PAL baseline emissions resulting from perma
nent shutdown of facilities. Paragraph (1) allows the Inclusion 
of emiSSions, up to the significance level, in addition to baseline 
emissions. For consistency with the federal rule, the commission 
did not adopt the proVision requiring addition of the significance 
level to project emission Increases. Paragraph (2) limits all fa
cilities to the same baseline period for a given pollutant. For 
consistency with the federal rule, proposed paragraph (3) that 
addressed determination of the PAL If there Is a major modifi
cation involved was not adopted. Paragraph (4), renumbered as 
paragraph (3), requires that the PAL be reduced for any effective 
rules that have a future compliance date. 

§116.190. Federal Nonattainmenl and Prevention of Significant 
Deterioration Review. 

This new section identifies that any changes that occur under a 
PAL are not considered federal modifications unless the PAL will 
be exceeded. Subsection (b) restricts the generation of offsets 
from facilities under a PAL to cases where the PAL is lowered 
and such a decrease would be creditable without the PAL. For 
consistency with the federal rule, the commission added subsec
tion (c), which states that a physical or operational change not 
causing an exceedence of a PAL Is not subject to federal NSR 
review. 

§116.192. Amendments and Alterations. 

Consistent with Its decision to adopt a PAL equivalent to the 
federal model , the commission made extensive revisions to 
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§116.192, which include the requirements for reopening a PAL 
permit and increasing a PAL. 

The commission retained the requirement that would allow in
creases to a PAL only through amendment in subsection (a). The 
commission deleted the requirement that the new or modified fa
cilities causing the need for the PAL increase be reviewed under 
the appropriate federal NSR program. The amended PAL re
mains subject to public notice, and the PAL Increases are effec
tive when the new and modified units become operational. The 
commission added subsection (a)(1), which would require the 
considered application of BACT or equivalent technology where 
a facility proposes to add or modify units in such a way as to 
equal or cause an exceedance of the PAL. Such an increase 
would be authorized only If the source would not be able to main
tain emissions below the PAL assuming application of BACT or 
BACT-equivalent controls. The commission added subsection 
(a)(2), which requires federal NSR permits for all facilities that 
equal or exceed a PAL. The new PAL would be the sum of the 
allowable emissions for each new or modified source after the 
application of BACT. Subsection (a)(3) requires any new PAL to 
be effective on the day any new unit that is part of the PAL be
gins operation. Subsection (a)(4) states that the PAL shall be the 
sum of the allowable emissions for each modified or new facility, 
plus the sum of the baseline actual emissions of the significant 
and major emissions units after the application of BACT-equiva
lent controls as Identified in SUbsection (a)(1) of this section, plus 
the sum of the baseline actual emissions of the small emissions 
units. 

The commission did not adopt proposed subsection (b), which 
limited reconsideration of controls associated with a PAL to 
amendments, but allows for changes in the implementation 
schedule to be requested through alteration. The commission 
adopted a new subsection (b), which identifies other changes 
that may be completed by alteration. These include changes to 
the special conditions that do not increase the emission cap. 

§116.194. Public Notice and Comment. 

The commission adopted a revised version of this section to re
quire notification of intent to issue a penmit allowing for public 
comment and an executive director response. These public no
tice reqUirements are similar to what the commission currently 
uses for permitting grandfathered facilities, and the commission 
has determined that they are equivalent to federal notice require
ments for PALs. The public notice requirements for the issuance 
of a PAL permit does not exempt applicants for an NSR penmit 
from meeting the reqUirements of Chapter 116, Subchapter B. 

§116.196. Renewal of a Plant-wide Applicability Limit Permit. 

This new section requires that a PAL renewal application be sub
mitted within six to 1 B months of the PAL expiration date in sub
section (a). Submittal within that time period ensures that the 
PAL will not expire. Subsection (b) makes all PALs issued with 
fiexible penmits under past guidance subject to renewal under 
this proposed rule. Any PAL that has been in place for more 
than ten years must be submitted for renewai by December 31, 
2006, or within the time specified, whichever is later. 

Subsection (c) identifies the information necessary fora renewai 
application. This Information includes the proposed PAL levei 
and any other information that the executive director may require 
to determine at what levei to renew the PAL. For consistency with 
the federai rule, the commission did not adopt provisions that 
would have required identification of and justification for those 
qualified facilities to be included in the PAL and the potentiai 

to emit for qualified facilities and highest consecutive 12-month 
emissions in the last ten years for those that are not qualified. 

Subsection (d) would require public notice for the renewed PAL. 
For consistency with the federal rule, the commission did not 
adopt the proposed ianguage of SUbsection (e) that would have 
required the summation of the potential to emit for qualified fa
cilities and the greatest roiling 12-month emissions for the fa
cilities that are not qualified. The commission adopted revised 
language in subsection (e) allowing adjustment to a PAL if emis
sion ievels are greater than or equai to BO% of the PAL and if the 
executive director determines that a new PAL is more represen
tative conSidering technology, economic factors, or the facility's 
prior voluntary reductions. 

To be consistent with the federal rule, the commission adopted 
a new subsection (I) allowing for adjustment of a PAL affected 
by new state or federal requirements during the PAL effective 
period at the time of PAL or federal operating permit renewal, 
whichever occurs first. 

§116.198. Expiration or Voidance. 

To be consistent with the federal rule, the commission adopted 
language in this section significantly different than language that 
was proposed. The commission did not adopt the requirement 
for technology upgrades prior to PAL expiration or voidance. The 
adopted language in subsection (a) specifies the ten-year tenm 
of PAL penmits. Subsection (b) addresses PALs that will not be 
renewed and allows owners of PAL sites to propose allowable 
emissions for each facility that was covered under the PAL. The 
executive director will decide on the allowable emissions distri
bution and issue revised permits. 

§116.400. Applicability; §116.402. Exclusions; §116.404. Appli
cation; and §116.406. Public Notice Requirements. 

These new sections contain identical language to that found in 
. the current §§116.1BO - 116.183. These sections apply to the 

regulation of sources of hazardous air pollutants. The new sec
tions are adopted as a reorganization of this chapter in order to 
accommodate new sections concerning NSR reform and do not 
contain any substantive changes. The commission adopted ad
ministrative changes to be consistent with previously mentioned 
guidelines and to remove dates that are no longer applicable. 

The commission adopts the repeal of §116.410, Applicability. 

§116. 61 O. Applicability. 

The adopted amendment to this section removes references in 
subsection (a)(1) to specific paragraphs within 30 TAC §106.261 
because the paragraph numbering of §106.261 has changed. 
The reference to §106.262 is deleted because §106.261 refers 
to the use of §106.262, when applicable. The adopted change 
to SUbsection (b) deletes the exemption from NSR reqUirements 
for projects authorized under proposed new §116.617. As dis
cussed earlier, this change is based on the June 24, 2005, de
cision that vacated EPA rules exempting incidental emission in
creases from NSR. In response to public comment, the com
mission adopted language referring to §116.12 for definitions of 
"major stationary sourcetl and "major modification. II 

The commission adopted the repeal of §116.617, Standard Per
mits for Pollution Control Projects. 

§116.617. State Pollution Control Project Standard Penm/t. 

This adopted new section incorporates existing requirements 
listed throughout the current rule, while clarifying the language 
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in new subsection (a). Subsection (a) Is organized into para
graphs (1) - (4), which include scope and applicability conditions 
currently found in existing §116.617. Proposed new subsection 
(a)(1) lists the three types of existing authorizations that may 
be modified by a state pollution control project standard pemnit. 
New subsection (a)(2) clarifies the types of projects that may be 
authorized by a state pollution control project standard permit, 
reorganized from the existing §116.617 reqUirements. 

New subsection (a)(3) outlines the prohibitions for use of the 
state pollution control projects standard permit, clarifying the ex
isting intent and requirements of current §116.617. Specifically, 
subsection (a)(3) does not allow production facilities to be re
placed or modified in any way under this authorization since 
these types of changes need to be reviewed for 8ACT and po
tential harmful effects to health and property in accordance with 
Texas Health and Safety Code (THSC), Chapter 382, the Texas 
Clean Air Act (TCAA), §382.0518 and §116.610, unless the con
ditions of a standard permit or permit by rule are met. Subsec
tion (a)(3)(A) states that the standard permit will not be used to 
authorize complete replacement of an existing facility or recon
struction of a production facility. 

New subsection (a)(3)(8) states that any collateral emission in
crease associated with the state pollution control project stan
dard permit must not cause or contribute to any exceedance of 
an NMOS or cause adverse health effects. The commission 
clarified subsection (a)(3)(C) to prohibit the use of the state pol
lution control project standard permit for the purpose of bringing 
a facility or group of facilities into compliance with an existing au
thorization or permit, unless approved by the executive director. 

New subsection (a)(4) addresses how projects that have been 
registered under the previous version of §116.617 may continue 
to be authorized and subsequently meet the conditions of new 
116.617. Projects authorized prior to the effective date of this 
rulemaking may defer the inclusion of emission increases or de
creases resulting from the project until future netting calcula
tions. Paragraph (4) allows currently authorized control projects 
to continue operation uninterrupted until the ten-year renewal an
niversary of the original registration or until otherwise incorpo
rated into a permit or standard pemnit. The review period of 30 
days is extended to 45 days to allow evaluation of netting, which 
would be reqUired under the state pollution control projects stan
dard permit. 

New subsection (b) is organized into paragraphs (1) - (5) and 
includes the general requirements dispersed throughout current 
§116.617. Subsection (b)(1) requires compliance with the spe
cific conditions of §116.604, Duration and Renewal of Regis
trations to Use Standard Permits; §116.605, Standard Permit 
Amendment and Revocation; §116.610, Applicability; §116.611, 
Registration to Use a Standard Permit; §116.614, Standard Per
mit Fees; and §116.615, General Conditions. While these re
quirements are not new, they are reorganized to emphasize and 
remind applicants of these conditions to ensure submittal of more 
complete registration information. 

New subsection (b)(2) was proposed containing a new require
ment specifying that construction or implementation of the state 
pollution control projects standard permit must begin within 
180 days of receiving written acceptance of the registration 
from the executive director, and that changes to maximum 
allowable emission rates are effective only upon completion or 
implementation of the project. In response to public comment, 
the commission retained the traditional 18-month start of con-
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struction window with one 18-month extension consistent with 
§116.120, Voiding of Permits. 

New subsection (b)(3) exempts for state pollution control 
projects standard permits from the emission limits and distance 
requirements of permit by rule, §106.261, as referenced in 
§116.610(a)(1). Pollution control projects are considered envi
ronmentally beneficial so any emission increases associated 
with these projects do not require further authorization. 

New subsection (b)(4) contains a new reqUirement that pre
dictable MSS emissions directly associated with the state 
pollution control projects standard permit be included in the 
maximum emissions represented in the registration application, 
consistent with the ongoing efforts of the commission to autho
rize all aspects of normal operations. 

New subsection (b)(5) contains the same reqUirements as the 
previous §116.617(5) and (6) and limits emission increases to 
only those directly as a result of the pollution control project. 
Any incidental production capacity cannot be authorized by the 
state pollution control projects standard pemnit, but requires 
some other preconstruction authorization. In response to public 
comment, the commission included a provision allowing the 
recovery of lost capacity due to a derate. 

New subsection (c) Includes the same requirements as in cur
rent §116.617(4), as well as two new requirements. Subsec
tion (c) is organized into paragraphs (1) - (3) and pertains to re
quirements specific to replacement projects. Subsection (c)(1) 
repeats language from §116.617(4) and allows replacement con
trois or techniques to be different than those currently authorized 
as long as the new project is at least as effective in control
ling emissions. Subsection (c)(2) allows for increases in MSS 
emissions if these emissions were reviewed as part af the origi
nal authorization for the existing control equipment or technique, 
and if the increases are necessary to Implement the replacement 
project. Subsection (c)(3) is intended to clarify that the applica
ble testing and record keeping requirements associated with the 
currently pemnltted control or technique apply to the replacement 
to ensure continuing compliance with associated emission limits. 
If the control or technique is substantially different!han an exist
ing control or technique, applicants may also propose equivalent 
alternatives for review by the executive director. 

New subsection (d) clarifies the requirements of current 
§116.617(4)(C), adds varying fees for different project types, 
and clearly specifies documentation required in a state pollu
tion control projects standard pemnit registration application. 
New subsection (d)(1) includes existing language found in 
current §116.617(4)(C), but changes the required fees based 
on whether the project or change in representation results In an 
increase in the maximum authorized emission rates. Changes 
to fee requirements are adopted to encourage the Installation 
and use of pollution control projects, especially where there is 
no increase in emissions orthe changes require minimal review. 
This subsection also describes when a registration should be 
submitted and when construction or implementation may begin. 
Various deadlines are proposed to provide fiexibillty and encour
age the use of pollution control projects. Regardless of these 
deadlines, all projects must meet all requirements of the state 
pollution control projects standard permit and the responsibility 
to do so remains with the applicant at all times. New subsec
tion (d)(2) clarifies registration requirements. These include a 
process and project description, a list of affected pemnits and' 
emission points, calculated emission rates, the basis af those 
emission rates, proposed monitoring and recordkeeping, and 
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the proposed method for incorporating the state pollution control 
projects standard permit into existing permits. In response to 
public comment, the commission deleted the term "registration 
application" and replaced it with "registration." 

New subsection (e) incorporates requirements found in 
§116.615, General Conditions, but expands, clarifies, and 
focuses those requirements specifically for the state pollution 
control projects standard permit. New subsection (e)(1) em
phasizes that a project should be constructed and operated 
in accordance with good engineering practices to minimize 
emissions. New subsection (e)(2) specifically requires copies of 
documentation to be kept demonstrating compliance with this 
standard permit. 

New subsection (D provides clarification of the procedures for, 
and under what conditions, a state pollution control projects 
standard permit should be incorporated or administratively 
referenced into a facility's NSR authorization. New SUbsection 
(D(1) applies to facilities authorized by a permit or standard per
mit. New subsection (D(1) also applies to those state pollution 
control projects standard permits that authorize new facilities 
or changes in method of control and would require incorpo
ration upon the next amendment or renewal of the facility's 
authorization. The commission is not adopting the proposed 
requirement for effects review in this rulemaking and will con
tinue to examine the issue during the consideration of additional 
rulemaking concerning, among other topics, the incorporation of 
standard permit and permit by rule authorizations (Rule Project 
No. 2005-016-106-PR, proposed by the commission in the 
December 30, 2005, Issue of the Texas Register (30 TexReg 
8789, 8808). 

New subsection (D(2) applies to facilities authorized under a per
mit by rule and requires that all increases in previously autho
rized emissions, new facilities, or changes in method of con
trol or technique authorized by this standard permit comply with 
§106.4, except for the emission limitations in §106.4(a)(1) and 
§106.8. 

§116.1200. Applicability. 

This new section contains the identical language found previ
ously §116.410 and allows facility owners or operators to apply 
to the commission for a suspension of permit conditions for the 
addition, repair, or replacement of control equipment in the event 
of a catastrophe. This new section is adopted in order to reorga
nize this chapter to accommodate new sections associated with 
NSR reform and does not contain SUbstantive changes. 

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION 

The commission reviewed the adopted rulemaking in light of the 
regulatory Impact analysis requirements of Texas Government 
Code, §2001.0225, and determined that the rule making does not 
meet the definition of a "major environmental rule," Furthermore, 
it does not meet any of the four applicability requirements listed 
in Texas Government Code, §2001.0225(a). A "major environ
mental rule" means a rule, the specific intent of which, is to pro
tect the environment or reduce risks to human health from envi
ronmental exposure, and that may adversely affect in a material 
way the economy, a sector of the economy, productivity, compe
tition, jobs, the environment, orthe public health and safety olthe 
state or a sector of the state. The rulemaklng revises the rules 
regarding federal permitting applicability, including adding addi
tional options under federal air quality permitting applicability and 
plant-wide applicability limit options. The commission modified 
the rule since proposal to be consistent with the federal rule con-

cerning baseline emission determination, actual-to-projected ac
tual emissions test, and plant-wide applicability limits. The rule
making revises the existing pollution control projects standard 
permit. In addition, the rulemaking modifies and adds definitions 
and changes some general formatting of this chapter. The rules 
do not adversely affect, in a material way, the economy, a sector 
of the economy, productivity, competition, jobs, the environment, 
or the public health and safety olthe state or a sector olthe state. 

In addition, Texas Government Code, §2001.0225, only applies 
to a major environmental rule, the result of which is to: 1) ex
ceed a standard set by federal law, unless the nule is specifi
cally required by state law; 2) exceed an express requirement of 
state law, unless the rule is specifically required by federal law; 
3) exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed
eral government to implement a state and federal program; or 
4) adopt a rule solely under the general powers of the agency 
instead of under a specific state law. The rules do not exceed 
a standard set by federal law or exceed an express requirement 
of state law. There is no contract or delegation agreement that 
covers the topic that is the subject olthis rulemaking. Rather, the 
federal permitting applicability rules are adopted to Incorporate 
new federal requirements to maintain SIP approval from EPA for 
the commission's federal air quality permitting program. The re
maining changes implement specific state law requirements or 
are administrative changes. Finally, this rulemaklng was not de
veloped solely under the general powers of the agency, but Is 
authorized by specific sections of the THSC and the Texas Wa
ter Code (TWC) that are cited In the STATUTORY AUTHORITY 
section of this preamble. Therefore, this rulemaklng Is not sub
ject to the regulatory analysis provisions of Texas Government 
Code, §2001.0225(b), because the rules do not meet any of the 
four applicability requirements. 

TAKINGS IMPACT ASSESSMENT 

The commission completed a takings impact analysis for the pro
posed rules. The specific purpose of this rulemaking is to re
vise the rules regarding federal permitting applicability, Includ
ing adding additional options under federal air quality permitting 
applicability and plant-Wide applicability limit options. The rule
making revises the existing pollution control projects standard 
permit, modifies and adds definitions, and changes some gen
eral formatting of this chapter. Promulgation and enforcement 
of the proposed rules would be neither a statutory nor a consti
tutional taking because they do not affect private real property. 
Specifically, the rules do not affect private property In a man
ner that restricts or limits an owner's right to the property that 
would otherwise exist in the absence of a governmental action. 
Therefore, the rules do not constitute a taking under Texas Gov
ernment Code, Chapter 2007. 

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO
GRAM 

The commission determined that this rulemaking action relates 
to an action or actions subject to the Texas Coastal Manage
ment Program (CMP) in accordance with the Coastal Coordina
tion Act of 1991, as amended (Texas Natural Resources Code, 
§§33.201 et seq.), and the commission's rules in 30 TAC Chap
ter 281, Subchapter B, concerning Consistency with the CMP. 
As required by §281.45(a)(3) and 31 TAC §505.11 (b)(2), relat
ing to Actions and Rules Subject to the Coastal Management 
Program, the commission's rutes governing air pollutant emis
sions must be consistent with the applicable goals and policies 
ofthe CMP. The commission reviewed this action for consistency 
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with the CMP goals and policies in accordance with the rules of 
the Coastal Coordination Council, and determined that the ac
tion is consistent with the applicable CMP goals and policies. 
The CMP goal applicable to this rulemaking action is the goal 
to protec, preserve, and enhance the diversity, quality, quan
tity, functions, and values of coastal natural resource areas (31 
TAC §501.12(1)). No new sources of air contaminants are autho
rized and the adopted revisions will maintain the same level of 
emissions control as the existing rules. The CMP policy applica
ble to this rulemaking action is the policy that the commission's 
rules comply with federal regulations in 40 CFR, to protect and 
enhance air quality in the coastal areas (§501.14(q)). This rule
making action complies with 40 CFR Part 51, Requirements for 
Preparation, Adoption, and Submittal of Implementation Plans. 
Therefore, in accordance with §505.22(e), the commission af
firms that this rulemaklng action is consistent with CMP goals 
and policies. 

EFFECT ON SITES SUBJECTTO THE FEDERAL OPERATING 
PERMITS PROGRAM 

The new and amended sections in this adoption are applica
ble requirements under Chapter 122, Federal Operating Permits 
Program. Upon the effective date of this rulemaking, owners or 
operators subject to the Federal Operating Permit Program that 
modify any NSR authorized sources at their sites will be subject 
to the amended reqUirements of these sections. 

PUBLIC COMMENT 

The commission held a public hearing on the proposal in Austin 
on October 27, 2005. During the public comment period, which 
closed on October 31, 2005, the commission received 17 written 
comments. All of the commenters opposed the proposal. 

RESPONSE TO COMMENTS 

EPA, Baker Botts on behalf of the Texas Industry Project (TIP), 
Dow Chemical Company (Dow), Association of Electric Compa
nies of Texas, Inc. (AECT), Texas Pipeline Association (TPA), 
Texas Chemical Council (TCC), ExxonMobl1 Refining and Sup
ply (ExxonMobil), City of Houston, Department of Health and 
Human Services (HDH), TexasGenco, Sempra Texas Services, 
LP (Sempra), Texas Instruments (TI), BP Products North Amer
ica, Inc, (BP), Calpine, Entergy Services, Inc. (Entergy), Inter
national Paper, JD Consulting, L.P, (JDC), Celanese Chemicals 
(Celanese), and the Lone Star Chapter of the Solid Waste Asso
ciation of North America (TxWANA) submitted written comments 
during the public comment period. All of the commenters op
posed the proposal. 

TIP, AECT, TPA, TCC, TexasGenco, TI, BP, Calpine, Entergy, 
International Paper, Celanese, and Dow commented that sub
stantial departures from federal NSR rules introduce confusion 
and inconsistencies particularly for companies with mUlti-state 
operations, and the introduction of less fiexible triggers for fed
eral NSR generates a competitive disadvantage for affected in
dustries. They also commented that TCEO has traditionally kept 
federal NSR review separate from permitting procedures under 
the TCM and that changes in federal review do not affect the 
established TCEO permitting program. They also mentioned the 
decision of the United States District Court that upheld EP'<>;s 
rules on actual-to-projected actual emissions and plant-wide ap
plicability limits as further reason not to adopt substantial differ
ences with the federal NSR reform rules. 

TIP, AECT, TPA, TCC, ExxonMobil, TI, BP, Calpine, Entergy, In
ternational Paper, JDC, Celanese, and Dow commented further 
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that the commission proposal for PALs defeats the purpose of a 
federal PAL by introducing the BACT criterion. PAL applicants 
currently holding flexible permits could use ten-year old BACT, 
while those applicants without a flexible permit would require cur
rent BACT, causing an inequity. Plant units not under a PAL 
would be subject to traditional NSR evaluation, They believe 
there is not a sound legal basis for applying NSR review to a 
portion of a plant or project and is Inconsistent with federal rules. 
The commenters noted the operational flexibility and stakeholder 
vetting that are part of the federal rule. TPA also stated that there 
were insufficient details on the concept of an east/west split of 
the state for the implementation of PALs and stated the federal 
plan should be offered statewide. JDC also suggested adding a 
provision allowing the conversion of existing flexible permits to 
PALs. 

The commission's proposal on NSR reform was Intended to inte
grate the federal revisions within an existing state program that 
addressed similar situations concerning plant-wide emission lim
its and baseline emission determinations. The commission also 
solicited comments from affected industries on the relative ben
efits of an integrated program versus an incorporation of the fed
eral program without substantive changes. It is clear from stake
holder meetings and public comment that a program matching 
the federal rules is the preferred method of accomplishing fed
eral NSR reform. The commission agrees that it has tradition
ally approached state NSR permitting separately from federal 
NSR requirements. Additionally, the commission determined 
that it can continue this approach under federal NSR reform with
out endangering the attainment of maintenance of NMOS or 
affecting public health. The commission is changing the pro
posal accordingly to adopt rules implementing the federal pro
gram on plant-wide applicability limits, actual to projected actual 
emissions test, and baseline determination without substantive 
changes to the federal model for these programs. 

In summary, PALs may now be considered without specific 
BACT application to each facility covered under the PAL with a 
site-wide PAL established as a sum of each facility's baseline 
emissions. Federal NSR will be required only if there is an 
increase sought in the PAL. The rules will allow the use of a 
projected actual emission increase Instead of potential to emit 
in determining project emission increases. Project emission 
Increases may also be reduced by an amount equal to what may 
have been accommodated within a facility's baseline period. 

TI P commented that the proposed rule lacked a regulatory Im
pact analysis. This analysis is required when a major environ
mental rule exceeds a standard set by federal law unless specif
ically required under state law. The significant departures from 
federal law regarding PALs and exclusion of compliant emissions 
exceeds requirements of federal law. 

The commission is adopting rules without SUbstantive difference 
from federal rules concerning NSR reform and determined that 
additional regulatory impact analysis is not required. 

EPA commented that the definition of actual emissions uses a 
two-year period where the federal rule uses a 24-month period 
and requested clarlflcation as the two terms are not necessarily 
identical. 

The commission agrees with this comment, and the rule has 
been revised by replacing two-year period with 24 months. 

TIP and TPA commented that the definition of baseline actual 
emissions should use the phrase "rate of emissions" instead of 
"average rate of emlssionsu as it is closer to federal language. 
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The commission agrees with the comment, and the phrase "av
erage rate of actual emissions" has been replaced with Urate of 
emissions." 

AECT questioned if the term "facility" has the same meaning in 
§116.10, and 116.12. Additionally, the term "reviewing authority" 
should be replaced with "executive director" throughout the new 
language in §116.12. 

The term "facility" is based on the TCM and has the same mean
ing throughout Chapter 116 unless stated otherwise. The com
mission agrees that the term "reviewing authority" could be con
fusing, and it has been replaced with the tenm "executive direc
tor" in the definitions for baseline actual emissions and net emis
sion increase. 

TIP, AECT, TPA, TCC, ExxonMobil, Sempra, TI, BP, Calpine, En
tergy, International Paper, Celanese, and Dow expressed con
cern that the current rule language will exclude malfunction emis
sions from any baseline consideration. The commenters stated 
that the preamble indicates that the rule language is intended to 
include MSS emissions, but it does not clearly accomplish this 
and appears to cut off inclusion in 2016. They also stated that 
malfunction emissions, if compliant with federal and state rules, 
should not be excluded from baseline emissions. They believe 
issues associated with the authorization of compliant emissions 
should be addressed in upcoming commission rulemakings in 
Chapter 101, General Air Quality Rules, and Chapter 116. TIP 
also commented that it is not necessary to depart from using 
actual emissions as representative of the first two years of new 
source operation. AECT commented that specific language au
thorizing MSS and emission events should be included in the 
definition of baseline actual emissions. TPA suggested adding a 
definition of noncompliant emissions. 

The federal rule requires that baseline emissions include startup, 
shutdown, and malfunctions. EPA requested confirmation that 
the commission's proposal would include these emissions in 
determining compliance with SIP-approved permit limits. EPA 
questioned whether the commission intended to retroactively 
authorize past excess emissions and how baseline emissions 
will be determined for sources whose startup, shutdown, and 
malfunction emissions have not been previously authorized. 
EPA also stated that emissions from startup, shutdown, and 
malfunctions are not included In the proposed definition of 
projected actual emissions or in the baseline determination of 
facilities included under a PAL. 

The commission is not changing the rule In response to this 
comment. The definition of baseline actual emissions requires 
the exclusion of "noncompliant" emissions from baseline calcula
tions. Baseline MSS emissions may not currently be authorized 
but future MSS emissions from the modified or affected facilities 
must be authorized. 

TIP, TPA, and Dow commented that the proposed definition of 
net emissions increase is inconsistent with TCEQ's recent adop
tion of eight-hour ozone NSR standards, which allows reductions 
made under mass emissions cap and trade programs to be cred
itable for netting. The proposed definition disallows decreases 
that have been relied on in SIPs. AECT and TPA commented 
that this definition should refer to the definition of baseline actual 
emissions and the inclusion of MSS and malfunction emissions 
when calculating a net emission increase. AECT and TPA made 
the same comment concerning the definition of project net. 

The commission is changing the definitions of net emissions in
crease and project net in response to this comment. Baseline 

actual emissions are referenced in these definitions. Cap and 
trade reductions are allowed in netting calculations. The com
mission does not rely on any facility or site-specific emission de
crease to demonstrate attainment or reasonable further progress 
when using cap and trade programs to provide for emission re
ductions. A cap and trade program ensures that there must be a 
real emission decease somewhere in the air shed If there is an 
emission increase. The five-year netting window ensures that 
any emission decreases at a site are contemporaneous with pro
posed increases. 

TPA recuested a clarification of the term "enforceable as a prac
tical matter," as used in the preamble, when assigning credits for 
emission reductions. 

The commission Is changing the rule language In response to 
this comment and will use the term "enforceable." Limits that are 
enforceable require demonstration through such measures as 
documentation, inspection, and monitoring. 

AECT commented that the second sentence of §116.12(2B)(A) 
In the definition of project emission increase concerning calcula
tion of emission increases should be moved to §116.12(27), the 
definition of projected actual emissions. AECT also commented 
that the use of "modified" and "affected" are undefined and the 
phrase "at the stationary source" should be added after "facility" 
in the introductory phrase. 

The commission is not changing the rule in response to these 
comments. The commission determined that the language con
cerning calculation of emissions is properly located because the' 
consideration of what emissions could have been accommo
dated in the baseline period is part of determining the project 
emissions increase, not the projected actual emissions. The 
terms "modified" and "affected" are used in the EPA rule and 
guidance, are consistent with everyday usage, and consistent 
with commission practice, and do not require a definition in the 
rule. The comrnenter's suggestion of adding the phrase "at the 
stationary source" would be Inconsistent with EPA rules, which 
do not limit the project emission increase to facilities at the sta
tionary source. 

AECT commented that the definition of de minimis threshold test 
contains the term "major modification threshold" that should be 
defined in §116.12. 

The commission agrees with this comment and is modifying the 
definitions for more consistent and accurate use of terms that 
are consistent with federal use. The term "major modification 
threshold" has been replaced with "significant level" in the defi
nition for major modification (including Table I) and the definition 
of de minimis threshold test. The significant level Is identified in 
the definition for major modification. 

AECT commented that the term "federally regulated new source 
review pollutant" In §116.12(13) differs significantly from the 
same definition In the federal NSR reform rules. AECT ques
tioned the basis for the difference. 

The commission is changing the rule in response to this com
ment to add a cited definition containing references to federal 
definitions for the determination of a federally regulated NSR pol
lutant. 

AECT commented that the definition of major stationary source 
in §116.12(15) contains a sentence stating "a source that Is ma
jor for one PSD pollutant is considered major for all PSD pollu
tants." AECT stated that there is no support for the sentence in 
EPA rules or guidance. 
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The commission disagrees that this concept requires change. 
The commission modified this sentence to clearly indicate that 
a source that has emissions of any federally regulated NSR pol
lutant greater than the major source level is a major stationary 
source for all PSD pollutants. This policy is consistent with the 
EPA definition of major stationary source and federal guidance. 

AECT commented that the definition of major modification in 
§116.12(16) should be changed to indicate that a project emis
sion increase and the net emission increase must be at or above 
the major source threshold for the modification to be considered 
major. This concept should also be applied at non-PAL facilities. 

The commission is not changing the rule in response to this com
ment. At major stationary sources, the project emission Increase 
and the net emission Increase must be greater than the signifi
cant level (or threshold) for the modification to be major. If the 
source is not major, the project emissions increase must exceed 
the major source threshold for the modification to be major. This 
is consistent with federal applications. 

TxWANA requested clarification that provisions in the definition 
of major source in §116.12 exempting the use of alternate fuels 
from being considered a major modification would apply to land
fill-generated gas. 

The commission agrees with this comment. The use of landfill 
gas as an alternate fuel, if that is the only change, would not 
constitute a major modification. 

EPA questioned whether a significant emission increase deter
mination would yield the same result under state and federal 
rules. 

The commission is not changing the rule in response to this com
ment. A significant emission increase would be the same un
der the commission's rule as it would be under the federal lan
guage. Emissions that deviate from those authorized are con
sidered noncompliant and the treatment of the associated emis
sions would vary, depending on the circumstances. For exam
ple, if a unit's annual operating hours were limited to 2,000, the 
allowable emission rate associated with operating beyond 2,000 
hours would be considered zero, regardless of whether the tons 
per year limit had been exceeded by the source. If the hourly 
emission rate had been exceeded, emissions above the hourly 
emissions rate would be considered noncompliant and would not 
be in the baseline. 

EPA requested clarification that the commission consider munic
ipal incinerators capable of charging 50 tons of refuse per day 
as major sources. 

The commission considers these municipal incinerators as major 
sources, 

EPA requested clarification of the provision in the definition of 
major modification that allows a change in a facility in a PAL that 
causes a significant increase for a pollutant at a non-PAL facility 
to be considered a major modification. 

Consistent with its decision to adopt rules equivalent with the 
federal PAL, the commission removed this language. Emission 
increases will be included in PAL and will constitute a major mod
ification only if the PAL is exceeded by a significant level. 

EPA requested clarification of the term "federal permit of the 
same type" as used in §116.12(18)(A)(ii). Further, there is no 
prOVision stating that an increase or decrease in sulfur diOXide, 
particulate matter, or nitrogen oxides occurring before a minor 
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source baseline date is creditable only if it is required in calcu
lating the amount of maximum increases that remain available. 

The commission is changing the rule In response to these 
comments, for clarity, and substituted the term "NSR pemnit" for 
permit of the "same type." The commission is also adding the 
EPA-recommended change concerning increases or decreases 
in sulfur dioxide, particulate matter, or nitrogen oxides for con
sistency with federal rules. 

EPA questioned why the commission is not allowing credit for 
emission decreases in §116.12(18)(C)(iii) if it is relied upon for 
issuing a PAL. EPA also questioned why reduction credits cannot 
be used In determining an offset ratio if the reduction was used 
In issuing a PAL. 

Consistent with its decision to adopt rules equivalent with the 
federal PAL, the commission removed this language. 

EPA commented that the following definitions were not proposed 
for the commission's PAL program and should be added or an 
equivalency demonstration provided: allowable emissions, 
small emissions unit, major emissions unit, major facility, PAL 
effective period, and significant emissions unit. 

Allowable emissions are defined In §116.10. The PAL is being 
incorporated into the commission rules In the same manner as 
state NSR pemnits. The PAL pemnits will have the same ten-year 
renewal reqUirement, and it has not been necessary to define an 
effective period. Consistent with Its decision to adopt rules equiv
alent with the federal PAL, the definitions for major facility, small 
facility, and significant facility have been added. The commis
sion used the term "facility" as a substitute for "emissions unit" 
for consistency with its use of terms. The term "facilityll is syn
onymous with "emissions unit" 

EPA commented that the definition of PAL major modification 
lacked the federal definitions of major modification and net 
emissions increase and requested an equivalency demonstra-

. tion based on their exclusion. 

The commission is not changing the rule in response to the com
ment. The EPA definition for PAL major modification contains 
language that states "notwithstanding the definitions for major 
modification and net emissions increase." These definitions al
ready exempt PAL facilities so the additional language is unnec
essary. 

EPA commented that the definition of PAL pollutant does not 
require that the PAL be established at a major source. 

Consistent with its decision to adopt a PAL program equivalent 
with the federal model, the commission added the suggested 
language to the definition. 

EPA commented that §116.121(e) differs from the federal rule 
and only requires that information documenting projected actual 
emissions and any excluded emissions be available for review 
by the executive director and the general public. For equivalency 
with the federal rule, all information required under §116.121 
must be made available to the executive director and the general 
public. 

Consistent with its decision to adopt a PAL eqUivalent with the 
federal model, the commission added the necessary language 
in this section. 

AECT suggested revising the first sentence in §116.121(a) to 
refer to a "project emission increase" because that is a defined 
term. A similar change should be made in §116.151. 
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The commission did not change §116.121(a) in response to this 
comment. The project emission increase must be determined for 
every project and is compared to the significance level. It may be 
determined using projected actual emissions and/or excluding 
emissions that could have been accommodated In the baseline 
and will therefore be subJectto the requirements of §116.121. Ifit 
were determined using the potential to emit, these requirements 
would not apply. 

EPA commented that §116.150 makes non attainment review in 
relation to a change in an area's attainment status contingent 
on the date that a complete permit application is received. This 
differs from federal guidance, which bases non attainment review 
on the issuance date of a permit. 

In order to remain consistent with federal rules, the commission 
removed the date from the rUle. 

EPA, TIP, and Dow commented that the commission should 
modify §116.150(c)(3) to state that any increase in volatile 
organic compounds or nitrogen oxides that exceeds the major 
modification threshold in the definition of major modification will 
be subject to a netting test. Dow stated that the concept could 
also be incorporated by adding to the definition of project net in 
§116.12. 

The commission agreed with the comment, and §116.150(c)(3) 
has been revised to clarify when a netting test will be required. 

AECT commented that the terms "facility" and "facilities" in 
§116.151 should be replaced with "stationary source(s)" and 
that the temn "modification" is undefined. In subsection (c), 
the term "aggregated over the contemporaneous period" is 
superiluous as the concept is included in the defined term "net 
emissions increase. II AECT made similar comments about the 
use of these temns in §116.160 and also suggested that the 
term "major source" be replaced with "major stationary source," 

The commission disagrees with AECT about the use of the temn 
"facility." The commission's current NSR permitting program is 
based on the authorization of facilities and the term is defined 
in THSC, TCAA, Chapter 382, §382.002(6) and in the commis
sion's rules. The use of the term is well-established and causes 
no significant difference in the issuance of PAL pemnits. The 
commission determined that the term is used appropriately in 
§116.151 and 116.160. The term "modification" has not been 
defined by EPA for NSR and the commission determined that 
a Texas definition is not appropriate or necessary because the 
term has an accepted meaning, and the term "modification of ex
isting facility" is defined in TCM, §382.002(9). The commission 
agrees with AECT concerning the use of the term "aggregated 
over the contemporaneous period" and the term has been re
moved from §§116.150, 116.151, and 116.160. The terms "major 
source" and "major stationary source" have the same meanIng, 
and the commission has not made the sU9gested change. 

EPA commented that the commission should confirm that "re
placement units" as referenced in §116.151 and §116.160 will be 
treated as existing units for purposes of federal NSR and emis
sion reductions from the shutdown of a replaced unit will not be 
used for netting or offsets. 

The commission agrees with this comment and added definitions 
to §116.12 for "Replacement facility" and "Basic design param
eters" to address EPA concerns. 

AECT commented that the understanding is that the date July 1, 
1999, in §116.160(c)(1) refers only to the phrase "the definitions 
for protection of visibility and promulgated in 40 CFR §51.301" 

and does not apply to 40 CFR §52.21. If this is not the case, the 
commission will have failed to incorporate 40 CFR §52.21 and 
the NSR reform rule adopted in December 2002. 

AECT's understanding is correct; the July 1, 1999, date does not 
apply to 40 CFR §52.21. 

Dow, Calpine, International Paper, Celanese, and TI commented 
that the provision in §116.160(c)(4) requiring a detemnlnation to 
issue a PSD permit within one year after receipt of a completed 
application should be deleted. The commenters agreed that 
most permits can be issued within that time frame, but pemnit 
timing should not be added to regulations so as to allow maxi
mum fiexibility to resolve complex technical issues. 

The commission agrees with this comment and removed the 
one-year requirement. 

TxWANA commented that the commission should create an 
alternative pemnltting process for landfill gas-to-energy projects 
that would allow for quicker authorization of those projects that 
qualify as major sources or major modifications. The com
menter's specific suggestion is that the municipal solid waste 
landfill air standard pemnit currently proposed as an amendment 
to 30 TAC Chapter 330, Municipal Solid Waste, be used as the 
base authorization mechanism. Landfill gas projects that would 
qualify as major WOUld, by rule, be directed into case-by-case 
permit review under Chapter 116 but would be exempt from 
contested case hearings. TxWANA stated that this abbreviated 
process would help promote these environmentally beneficial 
projects. 

The commission did not change the rule in response to this com
ment. The subject of an abbreviated permitting process for major 
source landfill gas energy projects was not in the proposal and 
thus unavailable for public comment. The commission staff is 
evaluating TxWANA's proposal for a possible future rulemaking. 

EPA requested that the commission explain how its permitting 
process allowing the establishment of a separate PAL permit 
works with the federal requirement to establish a PAL within an 
existing pemnlt. The commenter also requested an explanation 
of how a partial PAL (one not covering all facilities at a site) will 
determine NSR applicability, including netting procedures, for 
non-PAL facilities. EPA also requested an explanation of how 
conditions in Individual permits remain in effect after issuance of 
a PAL permit. 

The commission is unaware of any requirement to establish the 
PAL In an existing NSR pemnit and expects that most PALs will 
be consolidated with an eXisting state NSR permit. The commis
sion sees no reason to limit the option of establishing a separate 
PAL permit for a site. The commission decided to adopt a PAL 
closer to the EPA model so the partial PAL has been removed 
as an option. A PAL permit contains the conditions necessary to 
satisfy PAL requirements and has no effect on the requirements 
associated with any state NSR authorization. 

EPA commented that §116.186 requires that each PAL contain 
all the reqUirements of a PAL as listed in 40 CFR §51.165 and 
§51.166. It Is not clear that the commission's rule contains this 
requirement or the requirement that PAL facilities use a monitor
ing system meeting the reqUirements of 40 CFR §51.165(f) and 
§51.166(w). 

The commission is adopting language consistent with the fed
eral requirements. To simplify use of this rule, the commission Is 
including the necessary language in §116.1 86 rather than adopt 
the federal requirements by reference. The language concerning 
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monitoring was added as §116.186(b)(4)(C) and (0). The com
mission also added subsection (b)(10) allowing the extension of 
a PAL while an application for renewal is being considered. 

TIP commented that language in §116.186(b)(1) - (4) and 
§116.186(b)(6) and (7) is not found In the federal PAL rule and 
that the commission should deviate from the federal require" 
ments only when necessary to integrate PAL into the commis
sion rules. It made the same comment on §116.186(c)(2)(E), 
concerning alternative monitoring approach and subsection 
(c)(4), concerning implementation schedules for installation of 
BACT or BACT-equivalent controls. 

The commission is retaining §116.186(b)(1) - (4) and 
§116.186(6) and (7) In this adoption. These paragraphs identify 
procedures and requirements for sampling and recordkeeping 
that ensure proper communication with the commission and 
compliance with the permit and do not conflict with the federal 
PAL rule. The commission is also retaining §116.186(c)(2)(E) 
because it determined alternative monitoring is a part of the 
federal PAL rule. The commission did not adopt §116.186(c)(4) 
because it was inconsistent with the federal PAL rule. 

EPA requested that the commission clarify whether its rule will 
establish a PAL based on the application of BACT or baseline 
actual emissions of included facilities. It also requested that the 
commission explain the use of allowable emissions in place of 
potential to emit when considering addition of facilities to a PAL. 
EPA commented that the commission's rules do not contain the 
provision requiring subtraction of emission level from a PAL for 
pemnanently shut down facilities. 

Consistent with its decision to adopt a PAL equivalent with the 
federal model, the commission set the PAL based on baseline 
emissions. Facilities In the PAL are still subject to state pemnit
ting requirements, including any allowable emissions rate autho
rized by state law that effectively limits the potential to emit of 
that facility. The provision requiring subtraction of emission level 
from a PAL for permanently shut down facilities has been added 
to §116.1 88, Plant-wide Applicability Limit. 

TIP commented that language in §116.188(1) - (3), concerning 
addition of significance levels to PALs and use of potential to 
emit for new facilities added to a PAL Is not comparable to the 
federal rule and that the commission should deviate from the 
federal requirements only when necessary to integrate PAL into 
the commission rules. 

The commission disagrees with the comment. The federal lan
guage addresses significance levels in PALs and the use of po
tential to emit in 40 CFR §51.165(f)(6) and §51.166(w)(6). The 
commission Is retaining the language in §116.188(1) and (2). 
The commission agrees that §116.188(3) is not necessary and 
it has been removed from the rule. 

EPA stated that §116.188 has no provisions corresponding to 
federal rules for requesting an increase In a PAL and It is un
aware of a federal requirement to remove baseline emissions of 
new or modified facilities from the PAL. EPA also commented 
that §116.188(4) discusses regulatory requirements that have a 
future compliance date but closes the provision by referring to 
requirements that are effective prior to PAL issuance. The com
menter requested that the commission clarify this provision and 
demonstrate how it meets federal requirements. 

Consistent with its decision to adopt a version of PAL closer to 
the federal model, the commission removed the noted language 
that is not required under the federal rules. 
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EPA stated that §116.190 does not contain a federally equiva
lent provision that a physical or operational change not causing 
an exceedance of a PAL is not subject to federal restrictions on 
relaxing enforceable emission limitations to avoid NSR review. 

Consistent with its decision to adopt a version of PAL equivalent 
to the federal model, the commission added the federally equiv
alent language as a new subsection (c). 

EPA and TIP commented that the federal PAL reqUirements al
low the permitting authority to consider the application of BACT 
or equivalenttechnology where a facility proposes to add or mod
ify units in such a way as to cause an exceedance of the PAL. 
Such an increase would be authorized only if the source would 
not be able to maintain emissions below the PAL, assuming ap
plication of BACT or BACT-eqUivalent controls. EPA requested 
an explanation of how the commission's requirement to install 
BACT compares with the federal rule. The commenter also re
quested that the commission explain how its reqUirements to in
crease the PAL compare to the federal rule. TIP stated that the 
temn "major modification" is used rather than "PAL major modi
fication" and that a control technology implementation schedule 
for BACT went beyond federal requirements. 

Consistent with its decision to adopt a PAL equivalent to the fed
eral model, the commission added §116.192(a)(1) addressing 
the issue of potential BACT application when a PAL pemnit holder 
seeks an amendment or alteration. 

EPA stated that the commission has not addressed these areas 
in its proposed PAL rules: contents of a PAL pemnit; reopening 
a PAL permit; increasing a PAL; revalidation of data used to es
tablish a PAL; and recordkeeping. 

Consistent with its decision to adopt a PAL equivalent to the 
federal model, the commission made extensive revisions to 
§116.192 that include the requirements for reopening a PAL 
permit and increasing a PAL. Additionally, the commission 
expanded the recordkeeping requirements in §116.186(b)(4) 
to incorporate all the requirements in the EPA rule. Section 
116.186 specifies the contents of a PAL pemnit and includes 
EPA requirements with the addition of §116.186(b)(10). The 
revalidation of data used to establish the PAL Was in the pro
posed rule and is found In §116.1 86(b)(9) of the adopted rule. 

EPA commented that the pemnit alteration and amendment of 
provisions in §116.192 must be consistent with the SIP-approved 
provisions of §116.116, Changes to Facilities. 

The commission disagrees with this comment. Section 116.116 
identifies requirements associated with the authorization of facil
ities that emit air contaminants. A PAL pemnit does not authorize 
facilities that emit air contaminants and is not subject to those re
quirements. 

EPA commented that the commission appears to rely on 30 TAC 
Chapter 39, Public Notice, to meet the public notice require
ments for PALs and noted that a second public notice prior to 
pemnit issuance Is not required for all air pemnits and may not 
be consistent with federal reqUirements to notify the public of 
the agency's approval of a pemnit. EPA also commented that 
Chapter 39 has not been approved into the Texas SIP. EPA also 
stated that PALs are not referenced in Chapter 39 and requested 
a summary of Chapter 39 requirements for initial, renewed, or 
amended PALs. 

The commission modified §116.194, Public Notice and Com
ment, to require notification of intent to issue a permit allowing 
for public comment and an executive director response. The 
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commission determined that they are equivalent to federal no
tice requirements for PALs. Although Chapter 39 has not been 
approved by EPA as a revision to the SIP, the commission treats 
the rules, first submitted in 1999, as SIP requirements. A refer
ence to PALs in Chapter 39 is not necessary and could not be 
added at this adoption because the applicable sections were not 
opened for public notice. 

EPA commented that the requirements in §116.196 to identify 
qualified facilities under §116. 10 and to include rolling 12-month 
emission rates for non-qualified facilities are not In federal rules 
and requested a demonstration that such inclusions result in a 
program at least as stringent as the federal PAL. TIP also noted 
this difference between the proposal and the federal rule and 
urged the commission to adopt the federal PAL without substan
tive differences. 

Consistent with its decision to adopt a PAL equivalent to the fed
eral model, the commission removed the reference language in 
the adopted rule. 

EPA commented that §116.196(e)(8) would be clearer If the 
commission stated that the PAL is being set at a higher level in 
accordance with §116. 188(3) and §116. 192(a). 

The commission agrees with this comment and §116.192(a) has 
been referenced as suggested. 

EPA commented that§116. 198 is not clear on whether a PAL that 
is not renewed expires atthe end of the PAL effective period in 40 
CFR §51.165(D(9)(8). It also commented that the section does 
not have a requirement to include proposed allowable emission 
limits for each emission unit within the federal time frame for PAL 
renewals or to adjust emissions. The requirement in the section 
that requires documentation of technology upgrades is not found 
in federal rules. 

Consistent with its decision to adopt a PAL equivalent to the 
federal model, the commission is adopting EPA's recommended 
additions. The commission removed the language concerning 
the documentation of technology upgrades because this require
ment Is not in the federal rule. 

AECT commented that §116.610(b) should be revised to refer 
to major stationary sources, rather than "major source or major 
modification," and also reference §116.12 as the location of the 
definition of major modification. 

For consistency in the use of tenms, the commission Is modifying 
the appropriate term to refer to major stationary sources and in
cluded a reference to §116.12 as the location for the definitions 
rather than a federal rule reference. 

HDH commented that the public comment period was too short 
and should be extended with additional hearings in Dallas, Hous
ton, and Beaumont. 

The cornmission disagrees that the chance for public participa
tion in development of this proposal was too short. The com
mission met its legal obligation for length of the public comment 
period and conducted two stakeholder meetings during the de
velopment of this proposal. Representatives of Industry and en
vironmental organizations were invited on both occasions. 

HDH commented that it encourages state rules that are more 
stringent than the federal. The City of Houston, along with sev
eral urban areas within the state, is currently classified as non at
tainment and It views the more stringent rules as aids toward 
achieving attainment, or at least maintaining the severity of the 
nonattainment designations. 

The commission did not change the rule in response to the com
ment. Neither state penmitting law nor the federal NSR permit
ting program are designed to be control measures for specific 
nonattalnment areas. The commission adopted specific rules re
garding control of nitrogen oxide and volatile organic compound 
emissions from facilities in Houston and other nonattainment ar
eas in Its efforts to attain the NAAQS. The commission will con
sider more stringent rules if air quality goals are not achieved. 

TIP, Entergy, Calpine, 8P, TI, Celanese, and AECT commented 
that beyond the netting change required In response to the Dis
trictofColumbia Circuit Court decision in State of New York, etal. 
v. United States Environmental Protection Agency, the proposed 
changes to the existing state Pollution Control Project Standard 
Permit are unnecessary and inappropriate. 

The commission Is not changing the rule language in response 
to this comment. In addition to the change concerning netting 
on pollution control projects required as a result of this court 
decision concerning NSR reform, the commission is adopting 
changes to §116.617, which are intended to clarify language 
and improve organization and readability. These changes in
clude grouping similar or related reqUirements together and or
dering those groups In a logical progression. To better organize 
general requirements for standard permits, the applicable con
ditions of Chapter 116, Subchapter F, Standard Penmlts, were 
added in subsection (b), and a list of registration requirements 
were added to sUbsection (d) to ensure that all registration in
fonmatlon Is sUbmitted. Similarly, subsection (e) incorporates 
requirements found in §116.615, General Conditions, and ex
pands, clarifies, and focuses them specifically for the state pol
lution control project standard permit. 

TIP requested confirmation that the standard penmit still autho
rizes collateral emission increases for state NSR purposes. TIP 
commented that §116.617(9) should be retained. 

TIP is correct that the pollution control project standard permit 
will authorize collateral emission increases. The commission 
determined that §116.617(9) is redundant in this adopted ver
sion of the pollution control project. Projects authorized under 
this standard permit will be evaluated through netting for Signif
icance. Any project qualifying as a significant change will be 
referred into the appropriate authorization methods of Chapter 
116. Projects remaining below the significant level are not af
fected. 

EPA commented that It does not consider this a good time for 
the commission to adopt any kind of pollution control regulation 
because of pending litigation concerning the District of Columbia 
Circuit Court decision, which vacated the federal pollution control 
project rule. 

The commission is not changing the rule in response to this com
ment. The state pollution control project rule being amended is 
independent of the federal pollution control project rule vacated 
by the court. The federal rule addressed the issue of exclusion 
of pollution control project emissions from federal NSR or PSD 
reView, a subject not addressed in the state rule. Litigation, ap
peals, and interpretation of court decisions may not be resolved 
for same time, and the commission desires to continue autho
rizing beneficial projects that reduce the quantity and severity of 
pollutants emitted to the atmosphere. 

EPA requested the commission's rationale for qualifying the 
substitution of compounds as a pollution control project under 
§116.617(a)(2)(C). 
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The commission determined that substituting compounds used 
in manufacturing can reduce or control the amount of pollution 
emitted to the atmosphere and is therefore within the original 
scope and intent of the pollution control project. This substitution 
must be approved by the executive director. 

TIP, TPA, TCC, and AECT all commented on §116.617(a)(4), 
which requires that past increases authorized under a standard 
permit be included in netting. The commenters claim that 
the retroactive nature of this requirement is unnecessary and 
impractical and request that the requirement only be applied 
prospectively. 

The commission is not changing the rule in response to this 
comment and disagrees that the requirement is unnecessary, 
The commission determined that pollution control projects, even 
those with incidental emission increases in other contaminants, 
are beneficial to the environment, and wants to encourage them. 
However, in order to remain consistent with the previous rule, 
the emission increases and decreases from the pollUtion control 
project must be shown in subsequent site netting exercises. The 
requirement for immediate netting on new projects was added as 
a result of the District of Columbia Circuit Court decision. 

TIP and EPA commented that they will review the pollution con
trol project for consistency with 40 CFR §S1.160 and §S1.161. 
They asked the commission for a determination of whether the 
Incidental emission increases resulting from projects could Inter
fere with attainment or maintenance of NMOS. In addition, EPA 
asked how the pollution control project complies with the public 
participation requirements of 40 CFR §S1.161, particularly con
cerning §116.617(d)(1)(B), which allows for increases in emis
sions without public notice. 

The commission is not changing the rule in response to these 
comments. The new pollution control project contains language 
prohibiting incidental emission increases that would prevent 
achievement of an NMOS. Specifically, under §116.617(a)(4), 
all increases and decreases must be included in netting cal
culations. If the project emission increases are not below 
significance thresholds for PSD or nonattainment review, the 
standard permit cannot be used. For projects under PSD or 
nonattainment thresholds, the maximum emission rates identi
fied in the standard permit registration serve as an enforceable 
emission limit. 

The executive director uses the 30-day period prior to start of 
construction to verify that the collateral emissions are prop
erly quantified and that there is not a significant net emission 
increase associated with the proposed project Incidental in
creases associated with a pollution control project must have 
no harmful off-property effects, and the commission determined 
that the emission decreases are of benefit to the environment. 
Based on these conditions, the commission further determined 
that a public review of each individual application of the pollution 
control project was not necessary and would slow beneficial 
projects. This is not a new condition of the pollution control 
project, and the provision was available for public comment at 
the original adoption of the pollution control project and during 
this amendment. 

TIP, AECT, and Dow commented that the proposed §116.617(f) 
requires Impacts review upon a mandatory incorporation of the 
standard permit into an eXisting NSR permit. The TCAA does 
not require a re-revlew of project effects on incorporation. 

The pollution control project standard permit can be used to 
make physical or operational changes at a facility instead of 
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a permit amendment under §116.110, Applicability, and no 
effects review Is required for initial construction. An effects 
review will be required at the incorporation of the pollution 
control project into the NSR permit. The commission is not 
adopting the proposed requirement for effects review in this 
rulemaking and will continue to examine the issue during the 
consideration of additional rulemaklng concerning, among other 
topics, the incorporation of standard permit and permit by rule 
authorizations (Rule Project No. 200S-016-106-PR, proposed 
by the commission in the December 30, 200S, issue of the 
Texas Register (30 TexReg 8789, 8808). 

TIP, AECT, and Dow commented regarding the requirement in 
§116.617(b)(2) limiting the start of construction to within 180 
days of registration. They stated that the commission tradition
ally allows up to 18 months to start construction, and reducing 
the time allowed is unnecessary and unreasonable. They 
suggested that the time allowed be increased to 18 months with 
an automatic 18-month extension to be consistent with other 
state and federal rules and guidance. Dow also requested that 
the commission remove the requirement to notify upon the start 
of construction and the start of operation. 

The commission agrees with the comment and is modifying the 
rule language. The commission is retaining the start of con
struction and operation notification in order to track construction 
progress. 

TIP, AECT, and Dow commented that the proposed requirement 
that MSS emissions associated with replacement projects can 
only be authorized if necessary to the control project and autho
rized originally is contrary to the initiative to authorize MSS emis
sions and has no relationship to NSR reform. They also com
mented that provisions requiring the permitting of predictable 
emissions appear to be out of context in this rulemaklng and 
there was no public notice on the potential scope of such an 
authorization. This issue should be deferred to the subsequent 
rulemaking on this subject Dow commented that MSS should 
not be addressed in the standard permit. 

The commission has not changed the rule in response to this 
comment. The commission requires the authorization of MSS 
emissions for new pollution control projects. Authorizing MSS 
for a replacement project when an initial authorization has not 
been made allows the MSS emissions to be Included within the 
NSR permit without an effects evaluation. Because some pol
lution control projects can constitute facilities, the commission 
determined that the authorization of MSS emissions within the 
standard permit is necessary to an accurate review of project 
emissions. 

TIP, TexasGenco, Sempra, and AECT opposed the deletion of 
the provision in §116.617(S), which allows the recovery of lost 
capacity caused by a derate resulting from the installation of 
control equipment or the Implementation of a control technique. 
They stated that the language resulted from extensive input from 
stakeholders during a previous rulemaking, and asked that the 
commission provide a basis for its proposed removal. In addi
tion, EPA requested that the authorizations be identified that are 
referred to as "additional authorizations" In the proposed rule. 
TIP specifically requested that the standard permit continue to 
authorize collateral increases if associated with the replacement 
of a control. 

The commission agrees with the commenters and Is retaining 
the language authorizing the recovery and utilization of capacity 
lost due to a poilution control project. Ail production increases 
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associated with a pollution control project, not including capacity 
recovered, must qualify for and be authorized under §116.110 or 
§116.116 prior to the use of the increased capacity. Additional 
authorization means a permit amendment under §116.110 or the 
use of a permit by rule. The commission agrees that the standard 
permit will continue to authorize collateral Increases associated 
with control replacement. 

EPA asked how the commission would address a situation un
der subsection (d)(1)(B) - (D) where it is determined a pollu
tion control project results In a control strategy violation or in
terferes with an NAAQS after construction has begun. It asked 
for a demonstration of how the provisions of subparagraphs (B) 
- (D) meelthe requirements of 40 CFR §S1.160(a) and (b). EPA 
questioned whether a pollution control project could begin oper
ation prior to the commission completing an evaluation under40 
CFR §S1.160(a) and how the commission would prevent con
struction of 8 project. It stated that the subparagraph Is not clear 
that construction of the pollution control project is solely at the 
risk of the owner if the commission does not find the project 
meets 40 CFR §S1.160(a). EPA had similar comments concern
ing §116.617(f)(1)(A). 

Because netting is required to show that a project does not trig
ger PSD or nonattalnment reviews, the application of 40 CFR 
§S1.160(a) should not be necessary. If a project is not con
structed as represented, the commission has the authority to 
take enforcement action if any standard permit conditions are vi
olated. The commission notes that it is always the responsibility 
of the owner or operator to evaluate applicability and determine 
compliance with all federal and state rules and regulations. 

AECT recommended that the term "registration application" In 
§116.617(d)(1) be replaced by "registration" since no application 
is required under the standard permit process. 

The commission agrees with the comment and made the neces
sary substitution. The commission further notes that evaluation 
olthe proposed project requires the submittal of appropriate doc
umentation. 

TIP and AECT commented that the proposed language in 
§116.617(d)(1)(B) requiring notification of changes causing 
emission increases be submitted 30 days prior to construction 
should be deleted. They stated that the commission has not 
provided justification for the proposed change and that it is 
contrary to the streamlining intent of NSR reform. 

The commission is not changing the rule in response to these 
comments. Those changes, which include revisions to construc
tion and increased emissions, should be reported 30 days prior 
to implementation to allow time for review and approval of the 
revised proj ect. 

SUBCHAPTER A. DEFINlTIONS 
30 TAC §1l6.12 

STATUTORY AUTHORITY 

The amendment is adopted under TWC, §S.103, concerning 
Rules, and §S.10S, concerning General Policy, which authorize 
the commission to adopt rules necessary to carry out its pow
ers and duties under the TWC; and under THSC, §382.017, 
concerning Rules, which authorizes the commission to adopt 
rules consistent with the policy and purposes of the TCAA. 
The amendment is also adopted under THSC, §382.002, con
cerning Policy and Purpose, which establishes the commission 

purpose to safeguard the state's air resources, consistent with 
the protection of public health, general welfare, and physical 
property; §382.011, concerning General Powers and Duties, 
which authorizes the commission to control the quality of the 
state's air; §382.012, concerning State Air Control Plan, which 
authorizes the commission to prepare and develop a general, 
comprehensive plan for the control of the state's air; §382.0S1, 
concerning Permitting Authority of Commission; Rules, which 
authorizes the commission to Issue permits and adopt rules 
necessary for permits issued under THSC, Chapter 382; 
§382.0S12, conceming Modification of EXisting Facility, which 
establishes a modification and Its limits; §382.0S18, concerning 
Preconstruction Permit, which requires that a permit be obtained 
from the commission prior to new construction Of modification of 
an existing facility; and Federal Clean Air Act (FCAA), 42 United 
States Code (USC), §§7401 et seq., which requires permits for 
construction and operation of new or modified major stationary 
sources, 

The amendment implements THSC, §§382.002, 382.011, 
382.012, 382.051, 382.0512, and 382.0518; and FCAA, 42 
USC, §§7401 et seq. 

§ J 16,J 2. NonattainmelT! and Prevention a/Significant Deterioration 
Rel'iew Definitions. 

Unless specifically defined in the Texas Clean Air Act (TCAA) or in 
the rules of the commission, the terms used by the commission huve 
the me'anings commonly ascribed to them in the field of air pollution 
control. The terms in this section are applicable to permit review for 
major source construction and major source modification in nonattain
ment areas. In addition to the terms that arc defined by the TCAA, and 
in §101.l of this title (relating to Definitions), the following words and 
terms, when used in Chapter 116, Subchapter B, Divisions 5 and 6 of 
this title (relating to Nonattainment Review and Prevention ofSignifi
cant Deterioration Review); and Chapter 116, Subchapter C, Division 
1 of this title (relating to Plant-Wide Applicability Limits), have the 
following meanings, unless the context clearly indicates otherwise. 

(1) Actual emissions-Actual emissions as of a particular 
date are equal to the average rate, in tons per year, at which the unit 
actually ,emitted the pollutant during the 24-month period that pre
cedes the particular date and that is representative of normal source 
operation, except that this definition shall not apply for calculating 
whether a Significant emissions incrense hus occurred, or for establish
ing a plant-wide applicability limit. Instead, paragraph (3) of this sec
tion relating to buseline actual emissions shall apply for this purpose, 
The ex.ecutive director shull ullow the use of a din-erent time period 
upon a determination that it is more representative of normal source 
operation. Actual emissions shall be calculated using the unit's actual 
operating hours, production rates, and types of materials processed, 
stored, or combusted during the selected time period. The executive 
director may presume that the source-specific allowable emissions for 
the unit nrc equivalent to the actual emissions, e.g., when the allowable 
limit is reflective of actual emissions. For any emissions unit that has 
not begun normal operations on the particular dute, actual emissions 
shall equal the potential to emil of the unit on thut dute. 

(2) Allowable emissions~-The emissions rate 01' a station~ 
at)' source, calculated using the maximum ruted capacity of the source 
(unless the source is subject to federally enforceable limits that restrict 
the operating rate, or hours of operation, or both), and the most strin
gent of the fbllowing: 

CA) the applicable standards specified in 40 Code 01' 
Federal Regulations Part 60 or 61; 
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(B) the applicable stnte implementation plan emissions 
limitation including those with a future compliance date; or 

(C) the emissions rate specified as a federally enforce
able pennit condition including those with a future compliance date. 

(3) Baseline actunl emissions--The rate of emissions, in 
tons per year, of a tederally reguluted new source review pollutant. 

(A) For any existing electric utility steam generating 
unit, baseline actual emissions means the rate, in tons per year, at which 
the unit actual1y emitted the pollutant during any consecutive 24-month 
period selected by the owner or operator within the five-year period 
immediately preceding when the owner or operator begins actual con
struction of the project. The executive director shall allow the use of 
a diiTerent time period upon a determination that it is more representa
tive of normal source operation. 

(B) For an existing facility (other than an electric util
ity steam generating unit), baseline actual emissions means the rute, in 
tons per year, at which the facility actually emitted the pollutant during 
any consecutive 24-month period selected by the owner or operator 
within the ten-year period immediately preceding either the date the 
owner or operator begins actual construction of the project, or the date 
a complete penn it npplication is received for a permit. The rate shall 
be adjusted downward to exclude nny emissions that would have ex
ceeded an emission limitation with which the major stationary source 
must currently comply with the exception of those required under 40 
Code of Federal Regulations Part 63, had such major stationary source 
been required to comply with such limitations during the consecutive 
24-month period. 

(C) For a new facility, the baseline actual emissions for 
purposes of determining the emissions increase that will result from the 
initial construction and operution of such unit shall equal zero; and for 
all other purposes during the first two years tollowing initial operation, 
shall equal the unit's potential to emit. 

(D) The flctual rate shall be adjusted downward to ex~ 
elude uny non-compliant emissions that occurred during the conSec
utive 24-month period. For each regulated new source review pol
lutant, when a project involves multiple facilities, only one consecu
tive 24-01onth period must be used to determine the baseline actual 
emissions tor the facilities being changed. A different consecutive 
24-nlonth period cun be used for each regulated new source review 
pollulant. The rate shall not be bnsed on nny consecutive 24-month pe
riod lor which lhere is inadequate information for determining annual 
emissions, in tons per year, and for adjusting this amount. Baseline 
emissions cannot occur prior to November IS, 1990. 

(E) The actual emissions rate shall include fugitive 
emissions to the extent quantifiable. Until March 1, 2016. emissions 
previously demonstrated as emissions events or historically exemptcd 
under Chapter 101 of this title (relating to General Air Quality Rules) 
may be included to the extent that they have been nuthorized, or are 
being authorized. 

(4) Basic design parumeters--For a process unit at a steam 
electric generating facility, the owner or operator may select us its ba
sic design parameters either maximum hourly heat input and maximum 
hourly fuel consumption rate or maximum hourly electric output rate 
and maximum stearn flow rate. When establishing fuel consumption 
specifit!utions in terms of weight or volume, the minimum fuel quality 
based on British thermal units content shall be used for determining the 
basic design parameters for a coal-fired electric utility steam generat
ing unit. The busic design parameters for any process unit that is not 
at a steam electric generating facility nre maximum rate offuel or heat 
input, maximum rate of material input. or maximum rate of product 
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output. Combustion process units will typically use maximum rate of 
fuel input. For sources having multiple end products and raw materials, 
the owneroroperntor shall consider the primary product or primnry raw 
material when selecting a basic design parameter. The owner or opera
tor may propose an alternative basic design parameter for the source's 
process units to the executive director if the owner or operator believes 
the busic design parameter as defined in this paragraph is not appro
priate for a specific industry or type of process unit. If the executive 
director approves of the use of an alternative basic design parameter. 
that basic design parameter shall be identified and compliance required 
in a condition in a penn it that is legally entorceable. 

(A) The owner or operator shall use credible informa
tion, such us results of historic maximum capability tests, design infor
mation from the manufacturer, or engineering calculations, in estab
lishing the magnitude ofthe basic design parameter. 

(B) If design information is not available for a process 
unit, the owner or operntor shall detennine the process unit's basic de~ 
sign parameter(s) using the maximum value achieved by the process 
unit in the five-year period immediately preceding the planned activ~ 
ity. 

(e) Efficiency of a process unit is not a basic design 
parameter. 

(5) Begin actual construction--In general, initiation of 
physical on-site construction activities on an emissions unit that are 
of a pennanent nalure. Such activities include, but nre not limited 
to, installation of building supports and foundations, laying ofunder~ 
ground pipework, and construction of permanent storage structures. 
With respect to a change in method of operation, this term refers to 
those on-site activities other than preparatory activities that mark the 
initiation of the change. 

(6) . Building, structure, facility, or installation--All of the 
pollutant-emitting activities that belong to the same industrinl group
ing, arc located in one or more contiguous or adjacent properties, and 
are under the control of the same person (or persons under common 
control). Pollutant-emitting activities ure considered to be part of the 
same industrial grouping ifthey belong to the sllITIe Umajor group" (Le., 
that have the same two-digit code) as described in the Stundard Indus
trial Classification Manual, 1972, as amended by the 1977 supplement. 

(7) Clean coal technology-~Any technology, including 
technologies applied at the precombustion, combustion, or post-com
bustion stage, at a new or existing facility that will achieve significnnt 
reductions in air emissions of sulfur dioxide or oxides of nitrogen 
associated with the utilizution of coal in the generation of electricity, 
or process steum that was not in widespread use us of November IS, 
1990. 

(8) Clean coal technology demonstration project-~A 
project using funds appropriated under the heading "Department of 
Energy-Clean Coal Technology,t' up to a total amount of $2.5 billion 
Jor commercial demonstration of cleun coal technology, or simihu 
projects funded through appropriations for the United States Environ
mental Protection Agency. The federal contribution for a quali(ying 
project shall be at least 20% of lhe total cost of the demonstration 
project. 

(9) Commence-pAs applied to construction of a major stn
tionary source or major modification, menns that the owner or operntor 
has all necessary preconstruction approvals or permits and either has: 

(A) begun, or caused to begin, a continuous program 
of actual on-site construction of the source, to be completed within a 
reasonable time; or 
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(8) entered into binding agreements or contractual obli
gutions, which cannot be canceled or modified without substantial loss 
to the owner or operutor, to undertake a program of actual construction 
of the source to be completed within a reasonable time. 

(10) Construction--Any physical change or change in the 
method of operation (including fabrication, erection, installation, de
molition, or modification of an emissions unit) that would result in a 
change in actual emissions. 

(11) Contemporaneous period--For major sources the pe
riod between: 

(A) the dute that the increase from tile particular change 
occurs; and 

(8) 60 months prior to the date tbat construction on tbe 
particular change commences. 

(12) De minimis threshold test (netting)--A method or de
termining if a proposed emission increase will trigger nonattainment 
or prevention of significant deterioration review. The summation of 
the proposed project emission increase in tons per year with all other 
credituble source emission increases and decreases during the contem
poruneous period is compared to the significant level for that pollutant. 
I rthe significant level is exceeded, then prevention of significant dete
rioration and/or nonattainment review is required. 

(13) Electric utility steam generating unit--Any steam elec
tric genereting unit that is constructed for the purpose of supplying 
more than one-third orits potentiul electric output capacity and more 
than 25 megawatts electricel output to any utility power distribution 
system for sule. Any steam supplied to a steam distribution system for 
the purpose of providing steUnl to a steam-electric generator that would 
produce electrical energy lor sale is included in detennining the elec
trical energy output capacity ofthe affected facility. 

(14) Federally regulated new source review pollutant-~As 
defined in subparagraphs (A) - (D) of this paragraph: 

(A) any pollutant tor which a national ambient air qual
ity standard has been promulgated and any constituents or precursors 
tor such polluLants identified by the United States Environmental Pro
tection Agency; 

(B) any pollutant that is subject to any standard promul
guted under Federnl Cleun Air Act (FCAA), § III; 

(C) any Class I or II substance subject to a standard pro
mulgated under or established by FCAA, Tille VI; or 

(D) uny pollutant that otherwise is subject to regulation 
under the FCAA; except that [lny or all hazardous air pollutants either 
listed in FCAA, §112 or udded to the list under FCAA, §112(b)(2), 
which have not been delisted under FCAA, §112(b)(3), are not regu
luted new source review pollutants unless the listed huzardous air pollu
tant is also regulated as a constituent or precursor ora general pollutant 
listed under FCAA, § I 08. 

(15) Lowest achievable emission rute--For uny emitting fa
cility, that rute of emissions of a contaminant that does not exceed the 
amount allowable under applicable new source perfonnnoce standards 
promulgated by the United States Environmental Protection Agency 
under 42 United States Code, 97411, and that reflects the following: 

(A) the most stringent emission limitation that is con
tained in the rules and regulations of any approved state impiemente
tion plan tor a specific class or category of facility, unless the owner or 
operator of the proposed facility demonstrates thet such limitations arc 
not achievable; or 

(E) the most stringent emiSSIOn limitation thut is 
achieved in practice by a specific class or category of fuciJities, 
whichever is more stringent. 

(16) Major facility-~Any facility that emits or has the po
tential to emit 100 tons per year or more oCthe plant-wide applicability 
limit (PAL) pollutant in an attainment area; or any facility that emits or 
has the potential to emit the PAL pollutant in an amount that is equal 
to or greater than the major source threshold for the PAL pollutant in 
Table I of this section for nonattainment areas. 

(17) Major stationary source--Any stutionary source that 
emits, or has the potential to emit, a threshold quantity of emissions 
or more of any air contaminant (including volatile organic compounds 
(VQCs) for which a national ambient air quality standurd hIlS been is
sued. The major source thresholds nre identified in Table I of this sec
tion for nonattninment pollutants and the major source thresholds tor 
prevention of significant aeteriorution pollutants are identified in 40 
Code ofFedernl Regulutions (CFR) §51.166(b)(1). A source thut emits, 
or has the potential to emit a federally regulated new source review pol
lutunt ut levels greuter thun those identified in 40 CFR §51.166(b)( I) 
is considered major for [lll prevention of significant deterioration pol
lutants. A major stationary source that is major for VOCs or nitrogen 
oxides is considered to be major for ozone. The fugitive emissions of 
a stationary source shall not be included in detennining for any of the 
purposes of this definition whether it is fl major stationary source, un
less Ule source belongs to one of the categories of stationary sources 
listed in 40 CFR §51.165(u)(1 )(iv)(C). 

(18) Major modification--As tollows. 

(A) Any physical change in, or chenge in the method of 
operation ora major stationary source that causes a significant project 
emissions increase and a significant net emissions increase for any fed
erally regulated new source review pollutant. At a stationary source 
that is not major prior to the increase, the increase by itself must equal 
or exceed that specified for u major source. At an existing major sta
tionary source, the increase must equal or exceed that specified for a 
major modification to be significant. The major source and significant 
thresholds ere provided in Table I ofthis section for nonattuinment pol
lutunts. The major source and significant thresholds for prevention of 
significant deteriorution pollutants are identified in 40 Code ofFederul 
Regulutions §51.166(b)( I) nnd (23), respectively. 
Figure: 30 TAC §1I6.12(18)(A) 

(8) A physical change or change in the method of op
erution shulJ not include: 

(i) routine maintenance, repair, and replacement; 

(ii) use of an alternative fuel or ruw material by rea
son of an order under the Energy Supply nod Environmental Coordina
tion Act of 1974, §2(u) und (b) (or nny superseding legislution) or by 
reason of a nnturul gas curtailment plan under the Federal Power Act; 

(iii) use of an alternutive fuel by reason of an order 
or rule of 42 United States Code, §7425; 

(il~ use of an alternative fuel at a steam generating 
unit to the extent that the fuel is generated from municipul solid waste; 

(v) use of un alternative fuel or raw material by u 
stntionary Source that the source was capable oraccommodating before 
December21, 1976 (unless such change would be prohibited under any 
federally enforceable pennit condition established after December 21, 
1976) or the source is approved to use under any pennit issued under 
regulations approved under this chupLer; 

(vi) an increase in the hours of operation or in the 
production rate (unless the change is prohibited under any federally 
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enforceuble pennit condition that was established after De~ember 21, 
1976); 

(vii) any change in ownership at a stationary source; 

(viii) any change in emissions ofa pollutant at a site 
thut occurs under an existing plant-wide applicability limit; 

Ox) the installation, operation, cessution, or removal 
oj' n temporary clenn coal technology demonstration project, provided 
thut the project complies with the stnte implementation plan and other 
requirements necessary to attain and muintnin the nutional ambient nir 
quality standard during the project and ufler it is terminated; 

(x) for prevention of significant deterioration review 
only, the instullation or operation ofa permunent clean coal teclmology 
demonstrntion project that constitutes re-powering, provided thut the 
project does not result in an increase in the potential to emit of any 
reguluted pollutant emitted by the unit. This exemption shull apply on 
u pollutunt-by-pollutant basis; or 

(xi) for prevention of significnnt deterioration re
view only, the reactivation ofn clean caul-fired electric utility stenm 
genernting unit. 

(19) Necessnry preconstruction approvals or per
mits--Those pemlits or Ilpprovals required under fedeml air quality 
control laws and regUlations und those air quality control laws und 
regulations thnt arc part ofthe applicuble state implementation plnn. 

(20) Net emissions inerease--The umount by which the 
sum orthe [ollowing exceeds zero: the project emissions increase plus 
uny sourcewide creditable contemporaneous emission increases, mi
nus uny source wide creditable contemporaneous emission decreases. 
Baseline uctunl emissions shall be used to determine emissions in
creases and decreases. 

(A) An increase or decrense in emissions is creditnble 
only if the following conditions are met: 

(i) it occurs during the contemporaneous period; 

(ii) the executive director has not relied on it in issu
ing a tederal new source review permit for the source and thut penn it 
is in efrect when the increase in emissions from the particular change 
occurs; and 

(iii) in the case of prevention of significant deterio
ration review on Iy. nn increase or decrease in emissions of sulfur diox
ide, particulute matter, or nitrogen oxides thnt occurs before the appli
cable minor source baseline date is creditable only ifit is required to be 
considered in calculnting the umount of maximum allowable increases 
remaining nvuilable. 

(8) An increase in emissions is creditable int is the re
sult ora physical chnnge in. or change in the method of ope rut ion ora 
slntionury source only to the extent that the new level of emissions ex
ceeds the baseline actuul emission rute. Emission increases ut facilities 
under a plunt-wide applicubility limit are not creditable. 

eC) A decrease in emissions is creditable only to the ex
tent that all of the following conditions are mel: 

(i) the baseline nctual emission rate exceeds the new 
level or emissions; 

(ii) it is enforceuble at nnd after the time that uctual 
construction on the particular chunge begins; 

(iiO the executive director has not relied on it in issu
ing n prevention ofsignificnnt deterioration or a nonnttainment pennit; 
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(iv) the decrease has upproximately the same quali
tative significance for public health and welfare as that attributed to the 
increase from the particular change; and 

(v) in the case of nonattninment applicnbility unaly
sis only, the state has not relied on the decrease to demonstrnte attain
ment or reasonable further progress. 

(D) An increase that results from a physical chnnge at a 
source occurs when the emissions unit on which construction occurred 
becomes operational nnd begins to emit a particular pollutant. Any 
replncement unit that requires shakedown becomes operational only 
after a reasonable shakedown period. not to exceed 180 days. 

(21) Offset ratio-For the purpose of satisfYing the 
emissions otrset reduction requirements of 42 United States Code, 
§7503(a)(1)(A), the emissions offset rutio is the ratio of totul uctual 
reductions of ern iss ions to totlll emissions increases of such pollutants. 
The minimum ofrset ratios are included in Table I of this section under 
the definition of major modification. In order for a reduction to qualilY 
as an offset, it must be certified as an emission credit under Chnpter 
101. Subchnpter H, Division 1 or 4 of this title (relating to Emission 
Credit Banking or Trading; or Discrete Emission Credit Bunking and 
Trading), except us provided for in § 116, 170(b) ofthis title (relating to 
Applicability of Emission Reductions as Offsets). The reduction must 
not have been relied on in the issuance ofll previous nonattuinrnent or 
prevention of significant deteriorution pennit. 

(22) Plant-wide upplicability limit-MAn emission limitution 
expressed. in tons per yeur, for a pollutant at a major stationury source, 
that is enforceable and established in a plant-wide applicability limit 
penn it under §116.186 ofthis title (relating to Genernl and Special Con
ditions). 

(23) Plant-wide npplicability limit effective date--The date 
ofissuance ofthe plunt-wide applicability limit penn it. TIle plant-wide 
applicability limit efTective date for u plant-wide applicability limit es
tablished in an existing flexible permit is the date that the flexible penn it 
was issued. 

(24) Plunt-wide applicability limit major modificu
lion--Any physical change in, or change in the method of operation 
of the plant-wide npplicubility limit source that causes it to emit the 
planHvide applicability limit pollutunt at a level equal to or greuter 
than the plnnt-wide upplicability limit. 

(25) Plunt-wide applicability limit permit--The new source 
review permit that establishes the plant- wide applicability limit. 

(26) Plant-wide upplicability limit pollutant--The pollutant 
for which n plant-wide npplicability limit is established nt n mnjor sta
tionnry source. 

(27) Potentiul to emit--The maximum capacity ofa station
ary source to emit a pollutant under its physical and operational design. 
Any physical or enforceable operntional limitution on the Cllpucity of 
the _stationury sourcc to emit a pollutant, including air pollution con
trol equipment and restrictions on hours of operntion or on the type or 
amount of material combusted, stored, or processed, may be treated us 
part of its design only if the limitation or the etlcct it would hnve on 
emissions is federully enforceable. Secondary emissions, as defined 
in 40 Code of Federal Regulations §51.165(a)(I)(viii), do not count in 
detennining the potential to emit for n stntionury source. 

(28) Project net--The sum of the following: the project 
emissions increase, minus any sourccwide creditnble emission de
creases proposed at the source between the date of upplication for 
the modification and the date the resultant modificution begins emit
ting. Bnseline actual emissions shall be used to determine emissions 
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increases and decreuscs. IncrellScs and decreases must meet the cred
ilability criteria listed under the definition of net emissions increase in 
this section. 

(29) Projected actual emissions--The maximum annual 
rute, in tons per year, at which an existing facility is projected to 
emil a federally regulated new source review pollutant in any rolling 
l2-monlh period during the five years following the dale the facility 
resumes regular operation after the project. or in anyone of the ten 
years following that date, if the project involves increasing the facil
ity's design capacity or its potential to emit that federally regulated 
new source review pollutant. In detennining the projected actual 
emissions, the owner or operator of the major stationary source shall 
include fugitive emissions to the extent quantifiable and shall consider 
all rclevant intonnation, inclUding, but not limited to, historical 
operational data, the company's own representations, the company's 
expectcd business activity and the company's highest projections 
or business activity, the company's filings with the state or federal 
regulatory authorities, and compliance plans under the approved state 
implementation plan. 

(30) Project emissions increase--The sum 0 fern iss ions in
creases for each modified or affected facility determined using the fol
lowing methods: 

(A) tor existing facilities, the difference between the 
projected actual emissions and the baseline actual emissions. In cal
culating any increase in emissions that results from the project, that 
portion of the facility's emissions tollowing the project that the facil
ity could have accommodated during the consecutive 24-month period 
used to establish the baseline actual emissions and that are aJso unre
lated to the particular project, including any increased utilization due 
to product demand growth may be excluded from the project emission 
increase. The potential to emit from the facility following completion 
of the project may be used in lieu of the projected actual emission rate; 
and 

(8) for new facilities, the difference between the poten
tial to emit from the facility following completion or the project and 
the baseline actual emissions. 

(31) Replacement facility~-A facility that satisfies the tol
lowing criteriu: 

(A) the facility is a reconstructed unit within the mean
ing of 40 Code of Federal Regulations §60.15(b)(1), o"he facility re
places an existing fucility; 

(8) the facility is identical to or functionally equivalent 
10 the replaced J'acility; 

(e) the replacement does not alter the busic design pa
rameters of the process unit; 

(D) the replaced facility is permanently removed tram 
the major stationury source, otherwise pennanently disabled, or per
manently burred J'rom operation by a pennit that is enforceable. If the 
replaced facility is brought back into operation, it shall constitute a 
new facility. No creditable emission reductions shall be generated from 
shutting down the existing facility that is replaced. A replocement fa
cility is considered an existing facility for the purpose oJ' detennining 
federal new source review applicability. 

(32) Secondary emissions-Emissions thot would occur us 
a result of the construction or operation of a major stationary source 
or major modification. but do not come from the source or modifica
tion itself: Secondary emissions must be specific. well-defined. quan
tifiable, and impact the same general area as the stationary source or 
modification that causes the secondary emissions. Secondary emis-

sions include emissions from any ofT-site support facility that would 
nol be constructed or increase its emissions, except as a result of the 
construction or operation of the major stationary Source or major mod
ification. Secondary emissions do not include any emissions that come 
directly from a mobile source such as emissions from the tail pipe of a 
motor vehicle, from a Imin, or from a vessel. 

(33) Significant facility--A facility that emits or has the po
tential to emit a plant~wide applicability limit (PAL) pollutant in an 
amount that is equal to or greater than the significant level for that PAL 
pollutant. 

(34) Small faci1ity~~A J'acility thutemits or has the potential 
to emit the plant~wide applicability limit (PAL) pollutant in an amount 
less than the significant level for that PAL pollutant. 

(35) Stationary source-~Any building, structure, facility, or 
installation that emits ormay emit any air pollutant subject to regulation 
under 42 United States Code, §§740J ef seq. 

(36) Temporury clean coal technology demonstration 
project-A clean coni technology demonstration project that is oper~ 
ated for a period of five years or less. and that complies with the state 
implementation plan and other requirements necessary to attain and 
maintain the national ambient air quality standards during the project 
and after it is tenninated. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on January 12, 

2006. 

TRD-200600192 
Stephanie Bergeron Perdue 
Acting Deputy DIrector, Office of Legai Services 
Texas CommissIon on Environmental Quality 

Effective date: February 1, 2006 
Proposal publlcatlon date: September 30, 2005 
For further Information, please call: (512) 239-5017 

+ 
SUBCHAPTER B. 
PERMITS 

+ + 
NEW SOURCE REVIEW 

DIVISION 1. PERMIT APPLICATION 
30 TAC §1J6,121 

STATUTORY AUTHORITY 

The new section is adopted under TWC, §5.103, concerning 
Rules, and §5.105, concerning General Policy, which authorize 
the commission to adopt rules necessary to carry out its pow
ers and duties under the TWC; and under THSC, §382.017, 
concerning Rules, which authorizes the commission to adopt 
rules consistent with the policy and purposes of the TCM. The 
new section is also adopted under THSC, §382.002, concern
ing Policy and Purpose, which establishes the commission pur
pose to safeguard the state's air resources, consistent with the 
protection of public health, general welfare, and physical prop
erty; §382.011, concerning General Powers and Duties, which 
authorizes the commission to control the quality of the state's air; 
§382.D12, concerning State Air Control Plan, which authorizes 
the commission to prepare and develop a general, comprehen
sive plan for the control of the state's air; §382.051, concerning 
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Permitting Authority of Commission; Rules, which authorizes the 
commission to issue permits and adopt rules necessary for per
mits issued under THSC, Chapter 382; §382.0512, concerning 
Modification of EXisting Facility, which establishes a modifica
tion and its limits; §382.0513, Permit Conditions, which allows 
the commission to establish and enforce permit conditions con
sistent with the TCAA; §382.0518, concerning Preconstruction 
Permit, which requires that a permit be obtained from the com
mission prior to new construction or modification of an existing 
facility; and FCAA, 42 USC, §§7401 ef seq., which requires per
mits for construction and operation of new or modified major sta
tionary sources. 

The new section implements THSC, §§382.002, 382.011, 
382.012, 382.051, 382.0512, 382.513, and 382.0518; and 
FCAA, 42 USC, §§7401 ef seq. 

§1/6.12/. AetllaJ to Projected Actllal and Emissions Exclusion Test 
for Emissions Increases. 

(u) I r projected actual emissions nre used or emissions are ex
cluded from the emission increase resulting from the project, the owner 
or operator shall document nnd maintuin n record of the following in
lormation before beginning construction, and this information must be 
provided us purt of the notification, certificution, registrntion, or uppli
cution submitted to the executive director to cluim or upply for state 
new source review authorization for the project. If the emissions unit 
is an existing electric utility steam generating unit, the owner or oper
ator shall provide a copy of this infonnation to the executive director 
before beginning actual construction: 

(I) a description of the project; 

(2) identification of the facilities of which emissions of a 
federnlly regulated new source review pollutant could be affected by 
the project; und 

(3) a description of the applicability test used to detenninc 
that the project is not a major modification tor any pollutant, includ
ing the baseline actual emissions~ the projected actual emissions, the 
amount of emissions excluded from the project emissions increuse and 
an explanation tor why such umount wus excluded, and any netting cal
culations, if applicable. 

(b) II' projected actual emissions ure used to detennine the 
project emission increuse at a facility. the owner or operator shall 
monitor the emissions of any regulated new source review pollutant 
thUl could increase as a result onhe project at that fucility and calculate 
and maintain u record of the annual emissions from that facility. in 
tons per year, on a calendar year busis for: 

(I) a period of five years following resumption of regular 
operations uner the change; or 

(2) a period often years following resumption of regular 
operations after the change if the project increases the design capacity 
or potential to emit ofthut regulated new source review pollutunt at thut 
fucility. 

(c) If thc facility is un electric utility steam generating unit, 
the owner or operator shull submit a report to the executive director 
within 60 duys after the end of each calendar year of which records 
must be maintained documenting the unit's annual emissions during 
the culendur year that preceded submission of the report. 

(d) If the facility is not an electric utility steam generuting uni~ 
the owner or operator shall submit a report to the execulive director if 
the annual emissions Irom the project exceed the baseline actunl emis
sions by a significant umount for lhllt pollutant. and the emissions ex
ceed the preconstruction projection tor any facility. The report shall be 
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submitted to the executive director within 60 days after the end of each 
calendar year. The report shall contain: 

(I) the name, address, llnd telephone number of the major 
stationary source; and 

(2) the calculated actual annunl emissions. 

(e) The owner or operator ofthe facility shall make the infor
malion required to be documented and mllintained by this section avail
able for review upon request for inspection by the executive director, 
local air pollution control program. and lhe geneml public. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on January 12, 

2006. 

TRD-200600193 
StephanIe Bergeron Perdue 
Acting Deputy DIrector, Office of Legal ServIces 
Texas CommIssIon on Environmental Qual1ty 
Effecllve date: February 1, 2006 
Proposal publication date: September 30, 2005 
For further Information, please call: (512) 239-5017 

+ + + 
DIVISION 5. NONATTAINMENT REVIEW 
PERMITS 
30 TAC §116.150, §116.151 

STATUTORY AUTHORITY 

The amendments are adopted under MC, §5.103, concerning 
Rules, and §5.105, concerning General Policy, which authorize 
the commission to adopt rules necessary to carry out its pow
ers and duties under the MC; and under THSC, §382.017, 
concerning Rules, which authorizes the commission to adopt 
rules consistent with the policy and purposes of the TCAA. The 
amendments are also adopted underTHSC, §382.002, concern
ing Policy and Purpose, which establishes the commission pur
pose to safeguard the state's air resources, consistent with the 
protection of public health, general welfare, and physical prop
erty; §382.011, concerning General Powers and Duties, which 
authorizes the commission to control the quality of the state's air; 
§382.012, concerning State Air Control Plan, which authorizes 
the commission to prepare and develop a general, comprehen
sive plan for the control of the state's air. §382.051, concerning 
Permitting Authority of Commission; Rules, which authorizes the 
commission to issue permits and adopt rules necessary for per
mits issued under THSC, Chapter 382; §382.0512, concerning 
Modification of Existing Facility, which establishes a modifica
tion and its limits; §382.0513, Permit Conditions, which allows 
the commission to establish and enforca permit conditions con
sistent with the TCAA; §382.0518, concerning Preconstruction 
Permit, which requires that a permit be obtained from the com
mission prior to new construction or modification of an existing 
facility; and FCAA, 42 USC, §§7401 ef seq., which requires per
mits for construction and operation of new or modified major sta
tionary sources. 

The amendments implement THSC, §§382.002, 382.011, 
382.012, 382.051, 382.0512, 382.513, and 382.0518; and 
FCAA, 42 USC, §§7401 ef seq. 
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§ 1 16. 150. New MajorSolirce Dr Major Modificatiol1 in Ozone Nonat
tainment Areas. 

(a) This section applies to all new source review authorizations 
for new construction or modification of facilities as follows: 

(I) for all applications for facilities that will be located in 
uny urea designated us nonattainment for ozone under 42 United States 
Code (USC), §§7407 et seq. on the ellbctive dute of this section, the 
issuance dute of the authorizution; and 

(2) for all upplications for facilities that will be located in 
counties for which nonattainment designution for ozone under 42 USC 
§§7407 et seq. becomes enective after the effective dllte ofthis section, 
the date the application is administratively complete. 

(b) 'J11e owner or operutor of a proposed new major stationary 
source, as defined in § 116.12 ofthis title (relating to Nonattainment and 
Prevention of Significant Deterioration Review Definitions) of volatile 
organic compound (VOC) emissions or nitrogen oxides (NO,) emis
sions, or the owner or operator of an existing stationary source orvoc 
or NO, emissions that will undergo a ma.jor modification, as defined 
in §116. 12 ofthis title with respect to VOC or NO" shall meet the re
quirements of subsection (e)(I) - (4) of this section, except as provided 
in subsection (f) of this section. Table I, located in the definition of 
major modification in § 116. J 2 of this title, specifies the various clas
sifications of nonattainment along with the associated emission levels 
that designute u major stationary source and significant level for those 
clussilicutions. 

(c) Except as noted in subsection (I) of this section regarding 
NO" the de minimis threshold test (netting) is required for all modifi
cations to existing major sources ofVOe or NO,. unless at least one of 
the l'ollowing conditions are met: 

(I) the proposed emissions increases associated with a 
project, without regard to decreases, is less than five tons per year (tpy) 
or the individual nonattainment pollutant in areas classified under 
Federul Clean Air Act (FCAA), Title I, Purt 0, Subpurt 2 (42 USC, 
§7511) classified as Serious or Severe; 

(2) the proposed emissions increases associated with n 
project, without regard to decreases, is less than 40 tpy of the indi
vidual nonattainment pollutant in areas classified under FCAA, Title 
I, Part 0, Subpurt I (42 USC, §7502) and for those under FCAA, 
Title I, Part 0, Subpart 2 (42 USC, §75 II) classified us Marginul or 
Moderate; or 

(3) the project emissions increases are less than the signif
icant level stated in Table 1 located in the definition of major modi
fication in § 116.12 of this title und when coupled with project actual 
emissions decreases for the same pollutant. summed us the project net, 
are less than or equal to zero tpy. 

(d) For the Houston-Galveston-Brazoria, Dallas-Fort Worth, 
and Beaumont-Port Arthur eight-hour ozone nonattainment areas, if 
the United States Environmental Protection Agency promulgates rules 
requiring new source review penn it applications in these areas to be 
evaluated for nonattainment new source review according to that area's 
one-hour standard classification, except as noted in subsection (b) of 
this section regnrding NO" the de mil1imis threshold test (netting) is 
required tor all modifications to existing major sources ofVOC or NO, 
in that urea, unless at least one of the following conditions is met: 

(1) the proposed emissions increases associated with 
a project. without regnrd to decreases, is less thun five tpy of the 
individual non attainment pollutant; or 

(2) the project emissions increases are less than the signif
ieant level stuted in Table I locuted in the definition or major modi-

fication in § 116.12 of this title and when coupled with project actual 
emissions decreases tor the sume pollutant, summed us the project net, 
nre less than or equal to zero tpy. 

(e) In applying the de minimis threshold test, if the net emis
sions increases are greater than the significant levels stated in Table I 
located in the derinition of major modification in § 116. 12 of this title, 
the following requirements apply. 

(1) The proposed facility shall comply with the lowest 
achievable emission rate (LAER) as defined in § 116.12 of this title 
for the nonattainment pollutants for which the facility is a new major 
source or major modification except us provided in paragraph (3)(8) 
of this subsection and except for existing major stationary sources that 
have a potential to emit (PTE) of less than 100 tpy of the applicable 
nonattainment pollutant. For these sources, best available control 
technology (BACT) cun be substituted ror LAER, LAER shull other
wise be applied to each new facility and to each existing facility at 
which the net emissions increase will occur as a result of a physical 
change or change in method of operation of the unit. 

(2) All major stationary sources owned or operated by the 
applicant (or by any person controlling, controlled by. or under com
mon control with the applicant) in the state must be in compliance or 
on a schedule for compliance with all applicable state and federal emis
sion limitations and standards. 

(3) At the time the new or modified facility or facilities 
commence operation, the emissions increases from the new or mod
ified facility or facilities must be offset. The proposed facility shall 
usc the offset ratio for the appropriate nonattainment classification us 
defined in § 116.12 of this title and shown in Table J located in the def
inition of mujor modification in §116.12 or this title. Internal offsets 
that are generated at the source and that otherwise meet all creditabil
ity criteria. can be applied as follows. 

(A) Major stationary sources with a PTE of less than 
100 tpy of an applicable nonattainment pollutant are not required to 
undergo nonattainment new source review under this section, if the 
project increases are offset with internal ofisets at u ratio of at least 
L3 to J. 

(8) Major stationary sources with a PTE of greater than 
or equal to 100 tpy of an applicable non attainment pollutant can sub
stitute BACT for LAER, if the project increases are offset with internal 
offsets at a ratio orat least 1.3 to 1. Internal offsets used in this manner 
can also be applied to satisfY the offset requirement. 

(4) In accordance with the FCAA, the pennit application 
must contain an analysis of alternative sites, sizes, production pro
cesses, and control techniques for the proposed source. The analysis 
must demonstrate that the benefits ofthe proposed location and source 
configuration significantly outweigh the environmental and social costs 
of that location. 

(f) For sources located in the EI Paso ozone nonattainment area 
as defined in § 1 01.1 of this title (relating to Definitions), the require
ments of this section do not apply to NO, emissions. 

§//6.151. New Major Source or Major Modification in NOl1attain
ment Area Other Titan Ozone. 

(a) This section applies to applications for new construction 
or modification of facilities located in a designated nonattainment area 
for an air contaminant other than ozone. The owner or operator of a 
proposed new or modified facility that will be a new major stationllry 
source for that nonattainment air contaminant, or the owner or operator 
of an existing mlljor stationary source that witl undergo a major modi
fication with respect to that nonattainment air contuminant. shall meet 
the additional requirements of subsection (c)(I) - (4) of this section. 
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Table Ilocuted in the deOnition ofmujor modification in §116.12 or 
this title (reluting to Nonattuinment and Prevention of Significnnt De
tcrioration Review Definitions) specifies the various classifications or 
nonattainment along with the associated emission levels thut designate 
u major stutionary source. 

(b) The de minimis threshold test (netting) is required ror all 
modifications to existing mujor sources or federally regulated new 
source review pollutants, unless the proposed emissions increases 
associuted with u project, without regard to decreases, ure less than 
the major modification threshold for the pollutant identified in Table I 
located in the definition ormajor modification in §I 16.12 of this title. 

(c) In applying the de mil1imis threshold test, if the net emis
sions increases are greater than the major modification levels stilted in 
Tllble I located in the definition of major modification in § 116.12 of 
this title, the fo Hawing requirements apply. 

(I) The proposed facility shull comply with the lowest 
achievuble emission rate (LAER) us defined in § 116.12 or this title 
ror the non attainment pollutants for which the facility is 11 new major 
liource or major modification. LAER shl111 be applied to each new 
facility and to each existing rucility at which the net emissions increase 
will occur as a result or a physical change or change in method of 
operation orthe unit. 

(2) All major stationary sources owned or operated by the 
I1pplicl1nt (or by any person controlling, controlled by, or under com
mon control with the applicant) in the state shall be in complinnce or 
on a schedule for compliance with all applicable state and federal emis
sion limits nnd standards. 

(3) At the time the new or modified racility or facilities 
commence operation, the emission increases from the new or modified 
facility or racilities shall be offset. TIle proposed facility shull use the 
offset ratio ror the appropriate nonatiainment classification as defined 
in § 116.12 of this title and shown in Table 1 located in the definition of 
mujor modification in ~ 116.12 of this title. 

(4) In aceordnnce with the Federal Clean Air Act, the per
mit application shnll contain an nnalysis ofultemative sites, sizes, pro
duction processes, and control techniques ror the proposed source. The 
analysis shull demonstrate thnt the benefits onhe proposed location and 
source configuration significantly outweigh the environmental and so
cial costs of that location. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on January 12, 

2006. 

TRD-200600194 
Stephanie Bergeron Perdue 
Acting Deputy Director. Office of Legal Services 
Texas CommIssion on Environmental Quality 
Effeclive date: February 1,2006 
Proposal publication date: September 30, 2005 
For further informallon, please call: (512) 239-5017 

+ + + 
DIVISION 6. PREVENTION OF SIGNIFICANT 
DETERIORATION REVIEW 
30 TAC §116_160 
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STATUTORY AUTHORITY 

The amendment is adopted under mc, §5.103, concerning 
Rules, and §5.1 OS, concerning General Policy, which authorize 
the commission to adopt rules necessary to carry out Its pow
ers and duties under the mc; and under THSC, §382.017, 
concerning Rules, which authorizes the commission to adopt 
rules consistent with the policy and purposes of the TCM. 
The amendment is also adopted under THSC, §382.002, con
cerning Policy and Purpose, which establishes the commission 
purpose to safeguard the state's air resources, consistent with 
the protection of public health, general welfare, and physical 
property; §382.011, concerning General Powers and Duties, 
which authorizes the commission to control the quality of the 
state's air; §382.D12, concerning State Air Control Plan, which 
authorizes the commission to prepare and develop a general, 
comprehensive plan for the control of the state's air; §382.051, 
concerning Permitting Authority of Commission; Rules, which 
authorizes the commission to issue permits and adopt rules 
necessary for permits issued under THSC, Chapter 382; 
§382.0512, concerning Modification of EXisting Facility, which 
establishes a modification and its limits; §382.0513, Permit 
Conditions, which allows the commission to establish and 
enforce permit conditions consistent with the TCAA; §382.0518, 
concerning Preconstruction Permit, which requires that a permit 
be obtained from the commission prior to new construction or 
modification of an existing facility; and FCM, 42 USC, §§7401 
at seq., which requires permits for construction and operation of 
new or modified major stationary sources. 

The amendment implements THSC, §§382.002, 382.011, 
382.012, 382.051, 382.0512, 382.513, and 382.0518; and 
FCM, 42 USC, §§7401 et seq. 

§I 16. 160. Prevention o/Significant Deterioration ReqUirements. 

(n) Eaeh proposed new major source or major modification in 
an attainment or unclassifiable area shal1 comply with the requirements 
of this section. The owner or operator of a proposed new or modified 
facility that will be a new major stationary source for the prevention 
of significant deterioration uir contllJTIinant shall meet the additional 
requirements of subsection (c)(J) - (4) orthis section. 

(b) The de minimis threshold test (netting) is required ror all 
modifications to existing mlljor sources of federally regulated new 
source review pollutants, unless the proposed emissions increases 
associated with a project, without regard to decreases, are less than 
major modification thresholds ror the pollutant identified in 40 Code 
of Federal Regulations (CFR) §52.21(b)(23). 

(c) In applying the de minimis threshold test (netting), if the 
net emissions increases are greater than the major modification levels 
tor the pollutant identified in 40 CFR 52.21(b)(23), the following re
quirements apply. 

(1) In addition to those definitions in 9116.12 or this ti
tle (relating to Nonattainment and Prevention or Significant Deterio
ration Review Definitions) the following definitions from prevention 
of significant deterioration of air quality regulations promulgated by 
the United Stntes Environmental Protection Agency (EPA) in 40 CFR 
§52.21 and the definitions for protection of visibility and promulgated 
in 40 CFR §51.301 us amended July I, 1999, are incorporated by retC 

erence: 

(A) 40 CFR §52.21(b)(13) - (15), concerning buselinc 
concentrations, dlltes, and areas; 

(8) 40 CFR §52.21 (b)(19), concerning innovutive con
trol technology; and 
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(e) 40 eFR §52.21(b)(24) - (28), concerning fcder.1 
land manager, terrain. and Indian reservations/governing bodies. 

(2) The following requirements from prevention ofsignifi
cnnt deterioration ofuir quality regulations promulgated by the EPA in 
40 CFR §52.21 nre hereby incorporated by reference: 

(A) 40 em §52.21 (c) - (i), concerning increments, nm
bient air ceilings, restrictions on urea classifications, exclusions from 
increment consumption, redesignntion, stack heights, and exemptions; 

(8) 40 CFR §52.21 (k). concerning source impact nnlll-
ysis; 

(e) 40 eFR §52.21(m) - (p), concerning nir qunlity 
analysis, source information, additional impact analysis. nnd sources 
impacting federal Class 1 areus; and 

(D) 40 CFR §52.21 (v), concerning innovative techno 1-
ogy. 

(3) The term "facility" shull replace the words "emissions 
unitU in the referenced sections of the eFR. 

(4) Tile term "executive directorU shall replace the word 
"administrator" in thc referenced sections ofthe eFR except in 40 eFR 
§52.21(g) nnd (v). 

(d) All estimates orambient concentrations required under this 
subsection ~hall be bused on the upplicuble uir quality models and mod~ 
cling procedures specified in the EPA Guideline on Air Quality Models, 
as amended, or models and modeling procedure~ currently approved by 
the EPA for use in the stute progrum, nnd other speciJic provisions mnde 
in the prevention of'significllnt deterioration stnte implementation plan. 
If the air quality impact model upproved by the EPA or specified in the 
guideline is inappropriate, the model mny be modified or unothermodel 
substituted on n cnse-by-cnse basis, or a generic basis for the state pro~ 
gram. where appropriate. Such n change shall be subject to notice nnd 
opportunity Jor public henring and written approval of the administra
tor or the EPA. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on January 12, 

2006. 

TRD-200600195 
Stephanie Bergeron Perdue 
Acting Deputy Director. Office of Legal Services 
Texas Commission on EnVironmental Quality 
Effective date: February 1, 2006 
Proposal publication date: September 30.2005 
For further information, please call: (512) 239~5017 

+ + + 
SUBCHAPTER C, HAZARDOUS AIR 
POLLUTANTS; REGULATIONS GOVERNING 
CONSTRUCTED OR RECONSTRUCTED 
MAJOR SOURCES (FCAA, § 1l2eg), 40 CFR 
PART 63) 
30 TAC §§116.180 - 116,183 

STATUTORY AUTHORITY 

The repeals are adopted under TWC, §5.103. concerning 
Rules. and §5.105, concerning General Policy, which authorize 
the commission to adopt rules necessary to carry out its pow
ers and duties under the TWC; and under THSC. §382.017, 
concerning Rules, which authorizes the commission to adopt 
rules consistent with the policy and purposes of the TCAA. The 
repeals are also adopted under THSC, §382.002, concerning 
Policy and Purpose. which establishes the commission pur
pose to safeguard the state's air resources, consistent with 
the protection of public health, general welfare, and phYsical 
property; §382.011, concerning General Powers and Duties. 
which authorizes the commission to control the quality of the 
state's air; §382.012, concerning State Air Control Plan. Which 
authorizes the commission to prepare and develop a general, 
comprehensive plan for the control of the state's air; §382.051, 
concerning Permitting Authority of Commission; Rules, which 
authorizes the commission to Issue permits and adopt rules 
necessary for permits issued under THSC. Chapter 382; 
§382.0512, concerning Modification of Existing Facility, Which 
establishes a modification and its limits; §382.0513, Permit 
Conditions, which allows the commission to establish and 
enforce permit conditions consistent with the TCAA; §382.0518, 
concerning Preconstruction Permit. which requires that a permit 
be obtained from the commission prior to new construction or 
modification of an existing facility; and FCAA, 42 USC, §§7401 
st seq., which requires permits for construction and operation of 
new or modified major stationary sources. 

The repeals implement THSC, §§382.002. 382.011, 382.012. 
382.051, 382.0512, 382.513, and 382.0518; and FCAA, 42 
USC. §§7401 st seq. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on January 12. 

2006. 

TRD-200600196 
Stephanie Bergeron Perdue 
Acting Deputy Director, Office of Legal Services 
Texas Commission on Environmental Quality 
Effective date: February 1, 2006 
Proposal publication date: Seplember 30, 2005 
For further information, please call: (512) 239~5017 

+ + + 
SUBCHAPTER C. PLANT-WIDE 
APPLICABILITY LIMITS 
DIVISION 1. PLANT-WIDE APPLICABILITY 
LIMITS 
30 TAC §§116,180, 116,182, 116,184, 116,186, 116,188, 
116.190,116,192,116,194,116,196,116.198 

STATUTORY AUTHORITY 

The new sections are adopted under TWC, §5.103, concerning 
Rules, and §5.1 05, concerning General Policy, which authorize 
the commission to adopt rules necessary to carry out its powers 
and duties under the TWC; and under THSC, §382.017. con
cerning Rules, which authorizes the commission to edopt rules 
consistent with the policy and purposes of the TCAA. The new 
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sections are also adopted under THSC, §382.002, concerning 
Policy and Purpose, which establishes the commission purpose 
to safeguard the state's air resources, consistent with the pro
tection of public health, general welfare, and physical property; 
§382.011, concerning General Powers and Duties, which au
thorizes the commission to control the quality of the state's air; 
§382.012, concerning State Air Control Plan, which authorizes 
the commission to prepare and develop a general, comprehen
sive plan for the control of the state's air; §382.051, concerning 
Permitting Authority of Commission; Rules, which authorizes the 
commission to issue permits and adopt rules necessary for per
mits issued under THSC, Chapter 382; §382.0512, concerning 
Modification of Existing Facility, which establishes a modifica
tion and its limits; §382.0513, Permit Conditions, which allows 
the commission to establish and enforce permit conditions con
sistent with the TCAA; §382.0518, concerning Preconstruction 
Permit, which requires that a permit be obtained from the com
mission prior to new construction or modification of an existing 
facility; and FCAA, 42 USC, §§7401 et seq., which requires per
mits far construction and operation of new or modified major sta
tionary sources. 

The new sections implement THSC, §§382.002, 382.011, 
382.012, 382.051, 382.0512, 382.513, and 382.0518; and 
FCAA, 42 USC, §§7401 et seq. 

§1I6.J80. Applicability. 

(a) The following requirements apply to (l plant-wide applica
bility limit (PAL) permit. 

(I) Only one PAL may be issued for each pollutant nt an 
account site. 

(2) A PAL pennit may include more than one PAL. 

(3) A PAL permit may not cover facilities at more than one 
source, 

(4) A PAL penn it may be consolidated with a new SOUrce 
review pennit at the source. 

(b) The new owner ofa major stationary source shall comply 
with §ll6.11 O(e) of this title (relating to Applicability), provided that 
all facilities covered by a PAL pennit change ownership at the same 
time and to the same person, or both the new owner and existing pennit 
holder must obtain a PAL permit alteration allocating the emission prior 
to the transter of the penn it by the commission. After the sale of a 
lacUity. or facilities, but prior to the transfer of a permit requiring a 
permit alteration, the original PAL pennit holder remains responsible 
for ensuring compliance with the existing PAL pennit llnd all rules and 
regulations orthe commission. 

(c) The owner of the facility, group of facilities, or account 
or the operator of the facility, group of lacilities, or account that is 
authorized to act for the owner is responsible for complying with this 
section, except as provided by subsection (b) of this section. 

§ 116.182. Planl-wide Applicability Limit Permit Application. 

Any application for a new plant-wide applicability limit (PAL) pennit 
or PAL pennit amendment must be completed and signed by nn au
thorized representative. In order to be granted u PAL pennit or PAL 
permit amendment, the owner or operator of the proposed facility shall 
submit information to the commission that demonstrates that all of the 
tollowing information is submitted: 

(I) a list of all racilities, including their registration or per
mit number to be included in the PAL, their potential to emit, and the 
expected maximum capacity, In addition, the owner or operator of the 
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source shall indicate which, ifany, federal or state applicable require
ments. emission limitations. or work practices apply to euch unit; 

(2) calculations of the baseline actual emissions with sup
porting documentation; 

(3) the calculation procedures that the pennit holder pro
poses to use to convert the monitoring system datu to monthly emis
sions and annual emissions bused on a 12-month rolling total for each 
month; and 

(4) the monitoring and recordkeeping proposed satisfY the 
requirements of§116.186 of this title (relating to General and Special 
Conditions) tor each PAL. 

§ 116.186. General al1d Special Conditions. 
(a) The plant-wide applicability limit (PAL) will impose an 

annual emission limitation in tons per year, that is enforceable for all 
facilities included in the PAL. For each month during the PAL effec
tive period after the first 12 months of establishing a PAL, the major 
stationary source owner or operator shall demonstrate that the sum of 
the monthly emissions from each facility under the PAL for the previ
ous 12 consecutive months is less than the PAL (a 12-month average, 
rolled monthly). For each month during the first II months from the 
PAL effective date, the major stationary sourCe owner or opemtor shall 
demonstrate that the sum of the preceding monthly emissions from the 
PAL eflective date for each facility under the PAL is less than the PAL. 
Each PAL must include emissions of only one pollutant. The PAL must 
include all emissions, including fugitive emissions, to the extent quan
tifiable, from all facilities included in the PAL that emit or have the 
potential to emit the PAL pollutant. 

(b) The following general conditions are applicable to every 
PAL permit. 

(1) Applicability. TIlis section does not authorize nny fa
cility to emit air pollutants but establishes an annual emissions level 
below which new and modified facilities \vill not be subject to federal 
new source review for that pollutant. 

(2) Sampling requirements. If sampling of stacks or 
process vents is required, the PAL pennit holder shall contnct the 
commission's Office of Compliance and Enforcement prior to sam
pling to obtain the proper data torms nnd procedures. All sampling 
and testing procedures must be approved by the executive director and 
coordinated with the appropriate regional office of the commission. 
The PAL permit holder is also responsible for providing sampling 
facilities and conducting the sampling operations or contracting with 
an independent sampling consultant. 

(3) Equivalency of methods. The permit holder shall 
demonstrate the equivalency of emission control methods, sampling 
or other emission testing methods. and monitoring methods proposed 
us alternatives to methods indicated in the conditions of the PAL 
permit. Alternative methods must be applied for in writing and must 
be reviewed and approved by the executive director prior to their use 
in fulfilling any requirements of the pennit. 

(4) Recordkeeping and reporting. 

(A) A copy of the PAL permit along with information 
and datn sufficient to demonstrate continuous compliance with the 
emission caps contained in the PAL pennit must be maintained in a 
file at the plant site and made available at the request of personnel 
from the commission or nny air pollution control program having 
jurisdiction. For facilities that normally' operate unattended, tllis 
infonnation must be maintained at the nearest staffed location within 
Texus specified by the pennit holder in the pennit application. TIlis 
information must include, but is not limited to, emission cap and 
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individuul emiSSIOn limitation calculations based on a 12-month 
rolling basis and production records and operating hours. Addilional 
rccordl~eeping requirements may be specified in special conditions 
attached to the PAL penn it. 

CE) The owner or operator shall retain a copy ofthe PAL 
permit application and any applications for revisions to the PAL, each 
annuul certification of compliance under § 122.146 of this title (relating 
to Compliance Certification Tenns and Conditions), and the data relied 
on in certi(ying the compliance for the duration of the PAL plus five 
years. 

(C) A semiannual report shall be submitted to the exec
utive director within 30 days of the end of each reporting period that 
contains: . 

(i) the identification of owner and operator and the 
pennit number: 

(ii) total annual emissions (in tons per year) based 
on a 12-month rolling total for each month in the reporting period; 

(iii) all data relied upon, including, but not limited 
to. any quality assunmce or quality control data, in calculating the 
monthly and annual PAL pollutant emissions; 

(h~ a list of uny facility modified or added to the 
major stationary source during the preceding six-month period; 

(v) the number, durntion, and cuuse of uny devia
tions or monitoring malfunctions (other than the time associated with 
zero and spun calibration checks), and any corrective action taken. This 
may be satisfied by referencing the PAL pennit number in the semian
nual report tor the site submitted under §122.145 of this title (relating 
to Reporting Tenns and Conditions); 

(vi) u notificntion of a shutdown of any monitoring 
system, whether the shutdown was pennunent or temporary, the reason 
for lhe shutdown, the anticipated date that the monitoring system will 
be fully opemtional or repluced with another monitoring system, and 
whether the emissions unit monitored by the monitoring system con
tinued to operate, and the culculation of the emissions of the pollutant 
or the number determined by method included in the permit; and 

(vii) a signed statement by the responsible official 
certifying the truth, accuracy, and completeness of the infonnotion pro
vided in the report. 

(D) TIle owner or operator shall submit the results of 
any revalidation test or method to the executive director within three 
months oller completion of such test or method. 

(5) Maintenance of emission control. The facilities cov
ered by the PAL permit will not be operated unless all uir pollution 
emission capture and abatement equipment is maintained in good 
working order and operating properly during normal facility opera
tions. 

(6) Compliunce with rules. Acceptunce of a PAL pennit 
by II permit upplicant constitutes an acknowledgment and agreement 
that the holder will comply with all rules and orders of the commission 
issued in conformity with the Texns Clean Air Act and the conditions 
precedent to the granting ofthe permit. Ifmore than one state or federal 
rule or PAL permit condition is applicable, the most stringent limit or 
condition will govern and be the standard by which compliance must be 
demonstrated. Acceptance includes consent to the entrance of com mis
sian employees and agents into the pennitted premises at reasonable 
times to investigate conditions relating to the emission or concentra
tion ofuir contaminants, including compliance with the PAL penn it. 

(7) Eflective period. A PAL is eITective for ten yeurs. 

(8) Absence of monitoring datu. A source owner or opern
tor shall record and report ma.ximum potential emissions without con
sidering enforceable emission limitations or operational restrictions for 
a facility dUring any period oftime that there is no monitoring data, un
less another method for determining emissions during such periods is 
specified in the PAL permit special conditions. 

(9) Revalidation. All data used to establish the PAL pol
lutant must be revalidated through performance testing or other scien
tifically valid menns approved by the executive director. Such testing 
must occur at least once every five yenrs after issuance of the PAL. 

(10) Renewnl. Ifn PAL renewal application is submitted to 
the executive director in uccordance with § 116.196 of this title (relating 
to Renewal of a Plant-wide Applicability Limit Permit), the PAL shall 
not expire at the end of the PAL eITective period. It shall remain in 
effect until a renewed PAL permit is issued by the executive director 
or the applicntion is voided. 

(c) Each PAL pennit must include specinl conditions that sat
isfy the following requirements. 

(1) The PAL monitoring system must accurately determine 
all emissions of the PAL pollutant in terms of mass per unit of time. 
Any monitoring system authorized for use in the PAL pennit must be 
bused on sound science and meet generally acceptable scientific proce
dures for dutn quulity und manipUlation. Additionally, the infonnation 
generated by such a system must meet minimum legal requirements for 
admissibility in njudicial proceeding to enforce the PAL pennit. 

(2) The PAL monitoring system must employ one or more 
of the general monitoring approaches meeting the minimum require
ments as described in subparagraphs (A) - (D) of this paragraph. 

(A) An owner or operator using mass balance culcula
tions to monitor PAL pollutant emissions from activities using coating 
or solvents shall meet the following requirements: 

(i) provide a demonstrated means of validating the 
published content ofthe PAL pollutant that is contained in, or created 
by, all materials used in or at the facility; 

(ii) assume thnt the facility emits all of the PAL pol
lutant that is contained in, or created by, any raw material or fuel used in 
or at the facility, if it cannot otheT\vise be accounted for in the process; 
and 

(iii) where the vendor of a material or fuel that is 
used in or at the facility publishes a range of pollutant content from such 
material, the owner or operntor shull use the highest value of the range 
to calculate the PAL pollutant emissions unless the executive director 
determines that there is site~specific duta or II site~specific monitoring 
program to support another content within the range. 

CE) An owner or operator using a continuous emission 
monitoring system (CEMS) to monitor PAL pollutant emissions sholl 
meet the following requirements. 

(i) The CEMS must comply with applicable perfor
mance specifications found in 40 Code of Federal Regulutions Part 60, 
Appendix B. 

(iO TIle CEMS must sample, analyze, und record 
data at least every 15 minutes while the emissions unit is operating. 

(C) An owner or operator using continuous parameter 
monitoring system (CPMS) or predictive emission monitoring system 
(PEMS) to monitor PAL pollutant emissions shull meet the following 
requirements. 
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(i) The CPMS or the PEMS must be based on cur
rent site-specific data demonstrating a correlation between the moni
tored panuneter(s) and the PAL pollutant emissions across the range of 
opemtion of the facility. 

(ii) Each CPMS or PEMS must sample, analyze, and 
record data at least every IS minutes or at another less frequent interval 
approved by the executive director, while the facility is operating. 

CD) An owner or operator using emission factors to 
monitor PAL pollutant emissions shall meet the following require
ments. 

(i) All emission factors must be adjusted, if appro
priate, to account for the degree of uncertainty or limitations in the 
factors' development. 

(iiJ The faeility must operate within the designated 
runge of use for the emission factor, if applicable. 

(iii) lftechnically practicable, the owner or operator 
of a significant facility that relies on an emission factor to calculate 
PAL pollutant emissions shall conduct validation testing to detennine a 
site-specific emission factor within six months of PAL pennit issuance, 
unless the executive director detennines that testing is not required. 

(E) An alternative monitoring approach must meet the 
requirements in parngraph (1) of this subsection and be approved by 
the executive director. 

(3) Where an owner or operator ofa facility cannot demon
strate a correlation between a monitored purumeter{s) and the PAL pol
lutant emissions rate at ull operating points of the facility, the executive 
uirector shall: 

(A) establish default value(s) for detennining compli
ance with the PAL bused on the highest potential emissions reasonllbly 
estimated at such operating point(s); or 

(B) determine that operation of the facility during op
erating conditions when there is no correlation between monitored pa
rameter(s) and the PAL pollutant emissions is a violation of the PAL. 

§ 116.188. Plam-wide Applicability Limit. 

The plant-widc applicability limit (PAL) is the sum ofthe baseline ac
tual emissions of the PAL pollutant for each existing facility at the 
source to be covered. The allowable emission rate may be used for 
fucilities that did not exist in the baseline period. Baseline actual emis
sions from facilities that were permanently shut down alter the baseline 
period must be subtructed from the baseline emissions rate. 

(I) An amount equal to the applicable significant level for 
the PAL pollutant may be added to the baseline uctual emissions when 
establishing the PAL. 

(2) When establishing the PAL level for a PAL pollutant, 
only one consecutive 24-month period must be used to determine the 
bllSeline actual cmissions for all existing facilities. However, u differ
ent conseculive 24-month period may be used for each ditTerent PAL 
pollutant. 

(3) The executive director shall specify a reduced PAL 
level(s) in the PAL pennit, to become etTective on the future 
compliance dutc(s} of any applicable federnl or state regulatory 
rl.!quirement(s). 

§116. J 9(}. Federal Nonaltainmel1t and Prevention o/Significant De
terioration Review. 

(a) An increase in emissions from operational or physical 
chunges at Il facility covered by a plant-Wide applicability limit (PAL) 
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permit is insignificant. for the purposes of federal new source review 
under this subchapter, if the increase does not exceed the PAL. 

(b) At no time are emissions reductions ofa PAL pollutant that 
occur during the PAL effective period creditable as decreases for pur
poses of ofT sets, unless the level of the PAL is reduced by the amount 
of such emissions reductions and such reductions would be creditable 
in the absence of the PAL. 

(c) A physical or operational change not causing an ex
ceedance of a PAL is not subject to federal restrictions on relu."ing 
enforceable emission limitations to avoid new source review. 

§116.192. Amendments and Allerations. 
(a) Any increase in a plant-wide applicability limit (PAL) must 

be made through amendment. Amendment applications must also in
clude the information identified in §116.182 of this title (relating to 
Plant-wide Applicability Limit Pennit Application) for new and mod
ified facilities contributing to the increase in emissions so as to cause 
the major stationary source's emissions to equal or exceed its PAL and 
nre subject to the public notice requirements under § 116.194 of this ti
tle (re!ating to Public Notice and Comment). 

(1) As part of this application, the major stationary source 
owner or operator shall demonstrate that the sum ofthe baseline actual 
emissions of the small fnciJities, plus the sum of the baseline actual 
emissions of the Significant and major facilities assuming application 
of best uvailable control technology (BACT) equivalent controls, plus 
the sum of the allowable emissions of the new or modified facilities 
exceeds the PAL. The level of control that would result from BACT 
equivalent controls on each significant or major fucility shall bc deter
mined by conducting a new BACT analysis at the time the application 
is submitted, unless the facility is currently required to comply with 
a BACT or lowest uchievable emission rate (LAER) requirement that 
wus established.within the preceding ten years. In such a case, the as
sumed control level for that emissions unit shall be equal to the level of 
BACT or LAER with which that emissions unit must currently comply. 

(2) The owner or operator shall obtain a ledern! new source 
review pennit for all facilities contributing to the increase in emissions 
so as to cause Ole major stationary source's emissions to cqual or exceed 
its PAL, regardless orthe magnitudc of the emissions increase. These 
facilities shall comply with any emissions requirements resulting from 
the major new source review process. 

(3) The PAL permit shall require that the increased PAL 
level be etfective on the day any emission unit that is part of the PAL 
major modification becomes operational and begins to emit the PAL 
pollutant. 

(4) The new PAL shall be the sum of the allowable emis
sions for each modified or new facility, plus the sum of the baseline 
actual emissions of the significant and major emissions units after the 
application of BACT equivalent controls as identified in parngraph (1) 
of this subsection, plus the sum orthe baseline actual emissions oftbe 
smull emissions units. 

(b) Changes to PAL penn its that do not require the PAL to be 
increased must be completed through pennit alteration. Unless allowed 
in the PAL permit special conditions, the permit holder shall submit an 
alterntion request prior to start of construction for physical modifica
tions to facilities or installation of new facilities under the PAL. Ap
proval must be received from the executive director prior to start of 
operation of the facilities if the emissions from the new or modified 
facilities may exceed 100 tons per year. 

§116.194. Public Notice and Comment. 
Applications for initial issuance of plant-wide applicability limit per
mits under this division are subject only to §§39A01, 39.405, 39.407, 
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39.409,39.411,39.419,39.420, nnd 39.601 - 39.605 of this title (re
luting to Purpose; General Notice Provisions; Mailing Lists; Deudline 
for Public Comment, nnd for Requests for Reconsideration, Contested 
Case Heuring, or Notice nnd Comment Heuring; Text of Public No
tice; Notice or Application nnd Preliminary Decision; Transmittal of 
the Executive Director's Response to Comments nnd Decision; Ap
plicability; Mailed Notice; Newspaper Notice; Sign-Posting; llnd No
tice to AfTectcd Agencies, respectively), except thnt nny reference to 
requests for reconsideration or contested case hearings in ~39.409 or 
939.411 of this title shull not apply. Nothing in this section exempts 
un applicant for u new source review permit from the requirements or 
Subchapter 8 oflhis chapter (reluting to New Source Review Penn its). 

§ 116. J 96. Renewal oJ a Plant-wide Applicability Limit Permit. 

(a) A stationary source owner or operator shall submit a timely 
application to the executive director to request renewal ofu plant-wide 
applicability limit (PAL) pennit. A timely application is one that is sub
mitted at least six months prior to, but not earlier than 18 months from, 
the date of penn it expiration. If the owner or operator of a stationary 
source submits a complete application to renew the PAL permit within 
this time period. then the permit will continue to be effective until the 
revised pennit with the renewed PAL is issued or the PAL permit is 
vuided. 

(b) All PAL permits issued prior to the effective date of this 
section are subject to the renewal requirements under this section. 
These pennits must be renewed by December 31, 2006, or within the 
time frame specified in subsection (a) of this section, whichever is 
later. 

(c) The lallowing infonnation must be submitted with a PAL 
renewal application: 

(1) II proposed PAL level; 

(2) infannlltion us identified in § 116. I82( 1) ofthis title (re
lating to Plant-wide Applicability Limit Penn it Application); and 

(3) any other intannation the owner or operator wants the 
executive director to consider in detennining the appropriate level for 
renewing the PAL. 

(d) The proposed PAL level and a written rationale for the 
proposed PAL level nrc subject Lo the public notice requirements in 
§ 116.194 of this title (relating to Public Notice and Comment). During 
such public review. any person may propose a PAL level for the source 
lar consideration by the executive director. 

(e) The renewed PAL shall not exceed the potential to emit for 
the source and shall not be set at u level higher than the current PAL, 
unless the PAL is being amended in accordance with § 116. I 92(a) of 
this title (relating to Amendments and Alterations) concurrently with 
the renewal. The executive director may adjust the renewed PAL in 
accordance with the following .. 

(I) If the emissions level calculated in accordance with * 116.188 of this title (reluting to Plunt-wide AppJicubiJity Limit) 
is equal to or greater than 80% of the PAL level, the PAL may be 
renewed at the same level. 

(2) If the emissions level calculated in accordance with 
§116.188 of this title is less than 80% of the PAL level, the executive 
director may set the PAL at a level that is detennined to be more 
representative of the source's baseline actual emissions, or that is 
detennined to be more appropriate considering air quality needs, 
advances in control technology, anticipated economic growth in the 
area, desire to reward or encourage the source's voluntary emissions 
reductions, or other factors us specifically identified by the executive 
director in written rationale. 

(f) Ifthe compliance date fora state or federal requirement that 
applies to the PAL source occurs during the PAL effective period, and 
ifthe executive director has not already adjusted for such requirement, 
the PAL shall be adjusted at the time of PAL penn it renewal or federal 
operating pennit renewa~ whichever occurs first 

§Jl6.198. E.Tpiration or Voidance. 

(a) A plant-wide applicability limit (PAL) pennit shall expire 
ten years after the date of issuance ifthe renewal application is not sub
mitted in accordance with § 116.196(a) ofthis title (relating to Renewal 
of a Plant-wide Applicability Limit Permit). 

(b) Owners or operators of major stationary sources who de
cide not to renew their PAL will, within the time frame specified for 
PAL renewul applications in §116. I 96(a) of this title, submit a pro
posed allowable emission limitation for each facility (or each group of 
facilities, if such a distribution is more appropriate us decided by the 
executive director) by distributing the PAL allowable emissions for the 
major stationary source among each of the facilities that existed under 
the PAL. If the PAL had not yet been adjusted for an applicable re
quirement that became effective during the PAL effective period, the 
distribution shall be made as if the PAL had been adjusted. 

(c) The executive director shall decide whether and how the 
PAL allowable emissions will be distributed and issue a revised penn it 
incorporating allowable limits for each facility, or each group of facil
ities, us the executive director detennines is appropriate. Each facil
ity shall comply with the allowllble emission limitation on a 12-month 
rolling basis. The executive director mny approve the use of monitoring 
systems (source testing, emission factors, etc.) other than a continuous 
emission monitoring system, continuous emission rate monitoring sys
tem, predictive emission monitoring system, or continuous parameter 
monitoring system to demonstrate compliance with the allowable emis
sion limitation. 

(1) Until the executive director issues the revised penn it 
incorporating allowable limits for each facility, or each group of facili
ties, the source shall continue to comply with a source-wide, multi-unit 
emissions cap equivalent to the level of the PAL emission limitation. 

(2) Any physiclli change or change in the method ofoperu
tion at the major stationary source will be subject to federul new source 
review requirements ifthe change meets the definition ofmujor modifi
cation in § 116. 12 ofthis title (relating to Nonattainment and Prevention 
of Significant Deterioration Definitions). 

(3) The major stationary source owner or operator shall 
continue to comply with any state or federal applicable requirements 
that applied during the PAL effective period. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise ofthe agency's 
legal authority. 

Filed with the Office of the Secretary of State on January 12, 

2006. 

TRD-200600197 
Stephanie Bergeron Perdue 
AcUng Deputy Director, Office of Legal Services 
Texas Commission on Environmental Quality 
Effective date: February 1, 2006 
Proposal publication date: September 30, 2005 
For further Information, please call: (512) 239-5017 

+ + + 
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SUBCHAPTER E. HAZARDOUS AIR 
POLLUTANTS: REGULATIONS GOVERNING 
CONSTRUCTED OR RECONSTRUCTED 
MAJOR SOURCES (FCAA, §112(g), 40 CFR 
PART 63) 
30 TAC §§Jl6.400, 116.402, 116.404, 116.406 

STATUTORY AUTHORITY 

The new sections are adopted under MC, §S.103, concerning 
Rules, and §S.1 OS, concerning General Policy, which authorize 
the commission to adopt rules necessary to carry out its powers 
and duties under the MC; and under THSC, §382.017, con
cerning Rules, which authorizes the commission to adopt rules 
consistent with the policy and purposes of the TCAA. The new 
sections are also adopted under THSC, §382.002, concerning 
Policy and Purpose, which establishes the commission purpose 
to safeguard the state's air resources, consistent with the pro
tection of public health, general welfare, and physical property; 
§382.011, concerning General Powers and Duties, which au
thorizes the commission to control the quality of the state's air; 
§382.012, concerning State Air Control Plan, which authorizes 
the commission to prepare and develop a general, comprehen
sive plan for the control of the state's air, §382.0S1, concerning 
Permitting Authority of Commission; Rules, which authorizes the 
commission to issue permits and adopt rules necessary for per
mits issued under THSC, Chapter 382; §382.0S12, concerning 
Modification of Existing Facility, which establishes a modifica
tion and its limits; §382.0S13, Permit Conditions, which allows 
the commission to establish and enforce permit conditions can
sistent with the TCAA; §382.0S18, concerning Preconstruction 
Permit, which requires that a permit be obtained from the com
mission prior to new construction or modification of an existing 
facility; and FCAA, 42 USC, §§7401 et seq., which requires per
mits for construction and operation of new or modified major sta
tionary sources. 

The new sections Implement THSC, §§382.002, 382.011, 
382.012, 382.0S1, and 382.0518. 

§ 116.400. Applicability. 

(0) The provisions ofthis subchapter implement Federal Cleun 
Air Act (FCAA), § 112(g), Modifications, nnd 40 Code of Federal Reg
ulutions (CFR) Purt 63, Huzardous Air Pollutunts: Regulations Gov
erning Constructed or Reconstructed Major Sources, Subpurt B. Re
quirements for Control Technology, us umended December 27, 1996. 
Atlcctcd sources (us de!lned in § 116.15( 1) orthis title (relating to Sec
tion I 12(g) Definitions)) subjeetto this sUbclmpterare those sources for 
which the United Stutes Environmental Protection Agency hus not pro
mulguted [l maximum uvuilable controltcchnology (MACT) stundurd 
under 40 CFR Purt63. For purposes ol'this subclmpter, the following 
tenns upply. 

(1) Construct a major source--As follows. 

(A) To fabricate, erect, or instull at any green field site u 
stationary source or group of stationary sources that ure located within 
u contiguous urea and under common control and that emit or have the 
potentiul to emit ten tons per year of any huzurdous air pollutant (HAP) 
or 25 tons per yenr of uny combination of HAPs; 

(B) to fubricate, erect, or install at any developed site 
a new process or production unit that in und of itself emits or hus the 
potential to emit ten tons per ycurofany HAP or 25 tons peryeur ofuny 

31 TexReg 544 Jalluary 27, 2006 Texas Register 

combination of HAPs, unless the process or production unit satisfies 
clauses (i) - (vi) of this subparagraph: 

(i) all HAPs emitted by the process or production 
unit that would otherwise be controlled under the requirements of this 
subchapter wiII be controlled by emission control equipment that was 
previously instuIIed ut the same site as the process or production unit; 

(if) either of the following regarding control of HAP 
emissions: 

(I) the executive director hus detennined within 
u period offive years prior to the fabrication, erection, or installation of 
the process or production unit thut the existing emission control equip
ment represented best available control technology (BACT). lowest 
achievable emission rate (LAER) under 40 CFR Part 51 or Part 52, 
taxies-best available control technology (T -BACT), or MACT bused 
on state air toxic rules for the category ofpoIIutunts that includes those 
HAPs to be emitted by the process or production unit; or 

(If) the executive director detennines that the 
control of HAP emissions provided by the existing equipment will be 
equivalent to that level of control currently achieved by other similur 
sources using a level of control equivalent to current BACT. LAER, 
T-BACT, or state air toxic rule MACT detennination; 

(iiO the executive director determines that the per
cent control efficiency for emissions of HAP from ull sources to be 
controlled by the existing control equipment will be equivalent to the 
percent control efficiency provided by the control equipment prior to 
the inclusion of the new process or production unit; 

(h~ the executive director has provided notice and 
un opportunity for public comment concerning the detennination that 
criteria in clauses (i) - (iii) of this subparugraph apply and concerning 
the continued adequacy of any prior LAER. BACT, T -BACT, or state 
air toxic rule MACT detennination; 

(v) ifony commenter has asserted that a prior LAER, 
BACT, T-BACT, or state air toxic rule MACT determination is no 
longer adequate, the executive director has detennined that the level 
of control required by that prior detennination remains adequate; and 

(vi) any emission limitations, work practice require
ments, or other tenns and conditions upon which the detenninations in 
cluuses (i) - (v) of this subparugraph are predicated will be construed 
by the executive director us upplicable requirements under FCAA, 
§504(a), and either have been incorporated into any existing permit 
issued under Chapter 122 of this title (reluting to Federal Operating 
Permits) for the affected source (us defined in § 116.15(1) of this title) 
or will be incorporated into such permit upon issuuncc. 

(2) Reconstruct a major source--The replacement of eom
ponents at un existing process or production unit that in and of itself 
emits or hus the potential to emit ten tons per year ofuny HAP or 25 
tons per year orany combination of HAP, whenever: 

(A) the fixed capital cost of the new components ex
ceeds 50% of the lixed cupitot cost that would be required to construct 
a comparable process or production unit; and 

(B) it is technically and economically feusible for the 
reconstructed mujorsource to meet the applicable MACT emission lim
itution for new sources established under this subchapter. 

(b) The requirements of this subchapter apply to un owner or 
operator of an affected source (as defined in § 116.15( 1) of this title) 
that constructs or reconstructs, unless the affected source in question 
hus been specificulIy regulated or exempted from regulation under a 
standurd issued under FCAA, §l12(d), (h), or m and incorporated in 
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another subpart of 40 eFR Part 63, or the ovmer or operator of such 
atlected source has received all necessary air quulity permits for such 
construction or reconstruction project. 

(c) Affected sources (us defined in § 116.15( I) ofthis title} sub
ject to the requirements of this subchapter are not eligible to use a stanM 
durd permit under Subchapter F of this chapter (relnting to Slandurd 
Permits) unless the terms nnd conditions of the specific standard perM 
mil meet the requirements of this subchapter. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on January 12, 

2006. 

TRD-20060019B 
Stephanie Bergeron Perdue 
Acting Deputy Director, Office of Legal Services 
Texas Commission on Environmental Qua!1ty 
Effective date: February 1, 2006 
Proposal publication date: September 30, 2005 
For further Information, please call: (512) 239M5017 

+ + + 
SUBCHAPTER E. EMERGENCY ORDERS 
30 TAC §116.410 

STATUTORY AUTHORITY 

The repeal is adopted under TWC, §5.103, concerning Rules, 
and §5.105, concerning General Policy, which authorize the 
commission to adopt rules necessary to carry out its pow
ers and duties under the TWC; and under THSC, §382.017, 
concerning Rules, which authorizes the commission to adopt 
rules consistent with the policy and purposes of the TCM. 
The repeal is also adopted under THSC, §382.002, concerning 
Policy and Purpose, which establishes the commission pur
pose to safeguard the state's air resources, consistent with 
the protection of public health, general welfare, and physical 
property; §382.011, concerning General Powers and Duties, 
which authorizes the commission to control the quality of the 
state's air; and §382.012, concerning State Air Control Plan, 
which authorizes the commission to prepare and develop a 
general, comprehensive plan for the control of the state's air. 

The repeal implements THSC, §§382.002, 382.011, and 
382.012. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on January 12, 

2006. 

TRD-200600199 
Stephanie Bergeron Perdue 
Acting Deputy Director, Office of Legal ServIces 
Texas Commission on Environmental Quality 
Effective date: February 1, 2006 
Proposal publication date: September 30, 2005 
For further Information, please call: (512) 239-5017 

+ + + 
SUBCHAPTER F. STANDARD PERMITS 
30 TAC §116.610, §116.617 

STATUTORY AUTHORITY 

The amendment and new section are adopted under TWC, 
§5.103, concerning Rules, and §5.105, concerning General 
Policy, which authorize the commission to adopt rules necessary 
to carry out its powers and duties under the TWC; and under 
THSC, §382.017, concerning Rules, which authorizes the com
mission to adopt rules consistent with the policy and purposes of 
the TCM. The amendment and new section are also adopted 
under THSC, §382.002, concerning Policy and Purpose, which 
establishes the commission purpose to safeguard the state's 
air resources, consistent with the protection of public health, 
general welfare, and physical property; §382.011, concerning 
General Powers and Duties, which authorizes the commission 
to control the quality of the state's air; §382.012, concerning 
State Air Control Plan, which authorizes the commission to 
prepare and develop a general, comprehensive plan for the 
control of the state's air; §382.051, concerning Permitting Au
thority of Commission; Rules, which authorizes the commission 
to issue permits and adopt rules necessary for permits issued 
under THSC, Chapter 382, and to issue a standard permit 
for similar facilities; §382.0512, concerning Modification of 
Existing Facility, which establishes a modification and Its limits; 
§382.0513, Permit Conditions, Which allows the commission 
to establiSh and enforce permit conditions consistent with the 
TCM; §382.0518, concerning Preconstructlon Permit, Which 
requires that a permit be obtained from the commission prior 
to new construction or modification of an eXisting facility; and 
§382.05195, concerning Standard Permit, which authorizes 
the commission to issue a standard permit for new or existing 
similar facilities if the standard permit is enforceable, and the 
commission can adequately monitor compliance with the terms 
of the standard permit; and FCAA, 42 USC, §§7401 et seq., 
which requires permits for construction and operation of new or 
modified major stationary sources. 

The amendment and new section implement THSC, §§382.002, 
382.011,382.012,382.051,382.0512,382.513,382.0518, and 
382.05195; and FCM, 42 USC, §§7401 et seq. 

§1I6.610. Applicability. 

(n) Under the Texus Clenn Air Ac~ §382.051, n project thnt 
meets the requirements for u standard penn it listed in this subchapter 
or issued by the commission is hereby entitled to the standard permit, 
provided the following conditions listed in this section are met. For the 
purposes of this subchapter, project means the construction or modifi
cation of U facility or a group of facilities submitted under the snme 
registration. 

(1) Any project that results in 11 net increase in emissions 
of air contaminants from the project other than carbon dioxide, \\fUM 
ler, nitrogen, methane, ethane, hydrogen, oxygen, or those tor which u 
national ambient air quality standard hus been established must meet 
the emission limitations of § I 06.261 of this title (relating to Facilities 
(Emission Limitations), unless otherwise specified by 11 particular stan
dard permit 

(2) Construction or opemtion of the project must be com
menced prior to the effective dute ofa revision to this subchapter under 
which the project would no longer meet the requirements for u stnndard 
permit. 
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(3) The proposed project must comply with the applicable 
provisions of the Federal Clean Air Act (FCAA), §111 (concerning 
New Source Perfonnance Standards) as listed under 40 Code of Federal 
Regulations (CFR) Part 60, promulgated by the United States Environ
mental Protection Agency (EPA). 

(4) The proposed project must comply with the applicable 
provisions of FCAA, §112 (concerning Hazardous Air Pollutants) as 
lisled under 40 CFR Purt 61, promulguted by the EPA. 

(5) The proposed project must comply with the applicable 
maximum achievable control technology standards as listed under 40 
CFR Purt 63, promulguted by Ihe EPA under FCAA, § 112 or us listed 
under Chapter 113, Subchapter C of this title {relating to National Emis
sions Standards ror Hazardous Air Pollutants for Source Categories 
(FCAA, *112,40 CFR Purt 63)). 

(6) rrsubject to Chapter 101, Subchapter I-I, Division 3 of 
this title (relating to Muss Emissions Cap nnd Trade Program) the pro
posed facility, group or facilities, or account must obtain allocations to 
operate. 

(b) Any project that constitutes a new major stationary source 
or major modification as defined in § 116. I 2 of this title (relating to 
Nonuttainment and Prevention of Significant Deteriorution Review 
Definitions) is subject to the requirements of § I 16. I 1 0 of this title 
(relating to Applicability) rather than this subchapter. 

(c) Persons may not circumvent by artificial limitations the re
quirements of § I 16.110 of this title. 

(d) Any project involving a proposed affected source (us de
lined in § 116.15(1) orthis title (reluting to Section 112(g) Definitions)) 
shall comply with all applicable requirements under Subchapter E of 
this chapter (relating to Hazardous Air Pollutants: Regulations Gov
erning Constructed or Reconstructed Major Sources (FCAA. § 112(g), 
40 CFR Part 63». Affected sources subject to Subchapter E of this 
chapter may use a standard penn it under this subchapter only if the 
tenns nnd conditions of the specific standard penn it meet the require
ments of Subchapter E ofthis chapter. 

§ 116.617. State Pol/lition Control Project Standard Permit_ 

(a) Scope and applicability. 

(I) This standnrd permit applies to pollution control 
projects undertaken voluntarily or as required by any governmental 
standard. that reduce or maintain currently authorized emission rales 
for facilities authorized by u penn it, stnndard permit, or penn it by rUle. 

(2) The project may include: 

(A) the installution or replacement of emissions control 
equipment; 

(8) the implementation or change to control techniques; 
or 

(C) the substitution of compounds used in manufactur
ing processes. 

(3) This standard pennit must not be used to authorize the 
installation of emission control equipment or the implementation of a 
control technique thnt: 

(A) constitutes the complete replacement of an existing 
production facility or reconstruction ofa production facility as defined 
in 40 Code of Federal Regulalions §60.15(b)(J) and (c); or 

(B) the executive director detennines there are health 
ctl'ects concerns or the potential to exceed a national ambient air quality 
standard criteria pollutant or contaminant that results from an increuse 
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in emissions of any air contaminant until those concerns are addressed 
by the registrant to the satisfaction ofthe executive director; or 

(C) returns n facility or group offucilities to compliance 
with an existing authorization or penn it unless authorized by the exec
utive director. 

(4) Only new or modified pollution control projects must 
meet the conditions of this standnrd permit. All previous standard per
mit registrations under this section that were authorized prior to the 
effective date of this rule must include the increases und decreases in 
emissions resulting from those projects in any future netting calcula
tion and all other conditions must be met upon the ten-year anniversary 
and renewal of the original registration, or until administratively incor
porated into the facilities' pennit, if applicable. 

(b) General requirements. 

(1) Any claim under this standard penn it must comply with 
all applicable conditions of: 

(A) §116.604(1) and (2) of this title (reluting to Duru
tion and Renewal of Registrations to Use Standard Penn its); 

(8) § 116.605(d)( I) und (2) ofthis title (relating to Stan
dard Penni! Amendment and Revocation); 

(C) §116.610 of this title (relating 10 Applicability); 

(D) § 116.611 ofthis title (relating to Registrution to Use 
a Standard Penn it); 

(E) §1l6.614 of this title (reluling to Stundard Permit 
Fees); und 

(F) § 116.615 of this title (reluting to Generul Condi-
tions). 

(2) Construction or implementation ofthe pollution control 
project must begin within 18 months of receiving written acceptance 
of the registration from the executive director, with one 18-month ex
tension avuiluble, and must comply with §116.115(b)(2) und §116.120 
of this title (relating to General and Special Conditions and Voiding of 
Pennits). Any changes to allowable emission rutes authorized by this 
section become etTective when the project is complete and operation or 
implementation begins. 

(3) The emissions limitutions of * 116.61 O(u)( I) ofthis title 
do not apply to this standard permit. 

(4) Predictable maintenance, startup, nnd shutdown emis
sions directly associated with the pollution control projects must be 
included in the representations of the registration application. 

(5) Any increases in uctunl or allowable emission rates or 
any increase in production capacity authorized by this section (includ
ing increases associated with recovering lost production capacity) must 
occur solely as a result of the project as represented in the registrution 
application. Any increases of production associated with n pollution 
control project must not be utilized until un udditional authorization is 
obtained. Thls paragruph is not intended to limit the owner or ope raw 
tor's ability to recover lost capacity caused by n derute, which may be 
recovered and used without any additionul uuthorization. 

(c) Replacement projects_ 

(1) The replacement of emissions control equipment or 
control technique under this stundard pennit is not limited to the 
method of control currently in place, provided that the control or 
technique is alleast as effective US the current authorized method and 
all other requirements of this standard penn it nrc met. 
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(2) The maintenance, startup, and shutdown emissions may 
be increased above currently authorized levels if the increase is nec
essary to implement the replacement project and maintenance, startup, 
and shutdown emissions were authorized tor the existing control equip
ment or technique. 

(3) Equipment installed under this section is subject to all 
applicable testing and record keeping requirements of the original con
trol authorization. Alternate, equivalent monitoring, or records may be 
proposed by the applicant for review and approval of the executive di~ 
rector. 

(d) Registration requirements. 

(1) A registration must be submitted in accordance with the 
following. 

(A) If there are no increases in authorized emissions 
of any air contaminant resulting from a repilicement pollution control 
project, a registration must be submitted no later than 30 days after 
construction or implementation begins and the registration must be ac
companied by a $900 fee. 

(B) If a new control device or technique is authorized 
or irthere arc increases in authorized emissions of any air contaminant 
resulting from the pollution control project, a registration must be sub
mitted no later than 30 days prior to construction or implementation. 
l11e registrution must be accompanied by a $900 fee. Construction or 
implementation may begin only after: 

(i) no written response has been received from the 
executive director within 30 calendar days of receipt by the Texas Com
mission on Environmental Quality (TCEQ); or 

(ii) written acceptance of the pollution control 
project has been issued by the executive director. 

(C) If there are any changes in representations to a pre
viously authorized pollution control project standard permit for which 
there are no increases in authorized emissions of any air contaminant, a 
notification or letter must be submitted no later than 30 days after con
struction or implementation of the change begins. No fee applies and 
no response wi II be sent from the executive director. 

(D) If there are any changes in representations to a pre
viously authorized pollution control project standard permit that also 
increase authorized emissions of any air contaminant resulting from the 
pollution control project, a registration alteration must be submitted no 
later than 30 days prior to the start of construction or implementation 
of the change. The registration must be accompanied by a $450 fee, 
unless received within 180 days of lhe original registration approval. 
Construction or implementation may begin only after: 

(i) no written response has been received from the 
executive director within 30 calendar days of receipt by the TCEQ; or 

(ii) written acceptance of the pollution control 
project has been issued by the executive director. 

(2) The registration must include the following: 

(A) a description of process units affected by the 
project; 

eB) a description of the project; 

ee) identification of existing penn its or registrations al:' 
H!cted by the project; 

(O) quantification and basis of increases andlor dc
creases associated with the project, including identification ofuffected 

existing or proposed emission points, all air contaminants, and hourly 
and annual emissions rates; 

(E) a description of proposed monitoring and record
keeping that will demonstrate that the project decreases or maintains 
emission rates as represented; and 

(F) a description of how the standard permit will be ad
ministratively incorporated into the existing permit(s). 

(e) Opcrutional requirements. Upon installation of the pollu
tion control project, the owner or operator shall comply with the re
quirements of paragraphs (1) and (2) of this subsection. 

(1) General duty. The owner or operator must operate the 
pollution control project in a manner consistent with good industry and 
engineering practices and in such a way as to minimize emissions of 
collateral pollutants, within the physical configuration and operational 
standards usually associated with the emissions control device, strat
egy, or technique. 

(2) Recordkeeping. The owner or operator must maintain 
copies on site ofmonitoring or other emission records to prove that the 
pollution control project is operated consistent with the requirements 
in pllfagruph (1) of this subsection, and the conditions of this standard 
pennit. 

(f) Incorporation ofthe standard permit into the facility autho
rization. 

(1) Any new tacilities or changes in method of control or 
technique authorized by this standard penn it instead ofa permit amend
ment under § 116.11 0 of this title (relating to Applicability) at a previ
ously permitted or standard permitted facility must be incorporated into 
that facility's permit when the permit is amended or renewed. 

(2) All increases in previously authorized emissions, new 
facilities, or changes in method of control or technique authorized by 
this standard permit for facilities previously authorized by a permit by 
rule must comply with § I 06.4 of this title (relating to Requirements for 
Permitting by Rule), except *1 06.4(u)(1) of this title, und * I 06.8 oflhis 
title (relating to Recordkeeping). 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Flied with the Office of the Secretary of State on January 12, 

2006. 

TRD-200600200 

Stephanie Bergeron Perdue 
Acting Deputy Director, Office of Legal Services 
Texas Commission on Environmental Quality 
Effective date: February 1, 2006 
Proposal publication date: September 30, 2005 
For further information, please call: (512) 239-5017 

+ 
30 TAC §1I6.617 

STATUTORY AUTHORITY 

+ + 

The repeal Is adopted under TWC, §5.103, concerning Rules, 
and §5.105, concerning General Policy, which authorize the 
commission to adopt rules necessary to carry out its powers and 
duties under the TWC; and under THSC, §382.017, concerning 
Rules, which authorizes the commission to adopt rules consis
tent with the policy and purposes of the TCAA. The repeal is 
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also proposed under THSC, §382.002, concerning Policy and 
Purpose, "which establishes the commission purpose to safe
guard the state's air resources, consistent with the protection of 
public health, general welfare, and physical property; §382.011 , 
concerning General Powers and Duties, which authorizes the 
commission to control the quality of the state's air; §382.012, 
concerning State Air Control Plan, which authorizes the com
mission to prepare and develop a general, comprehensive plan 
for the control of the state's air. and §382.051, concerning 
Permitting Authority of Commission; Rules, which authorizes 
the commission to issue permits and adopt rules necessary for 
permits issued under THSC, Chapter 382. 

The repeal implements THSC, §§382.002, 382.011, 382.012, 
and 382.051. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on January 12, 

2006. 

TRD-200600201 
Stephanie Bergeron Perdue 
Acting Deputy Director, Office of Legal Services 
Texas Commission on Environmental Quality 
Effective date: February 1, 2006 

Proposal pUbJ1cal1on dale: September 30, 2005 
For further Information, please calt: (512) 239-5017 

• • • 
SUBCHAPTER K. EMERGENCY ORDERS 
30 TAC §116.1200 

STATUTORY AUTHORITY 

The new section is adopted under lWC, §5.103. concerning 
Rules, and §5.105. concerning General Policy, which authorize 
the commission to adopt rules necessary to carry out its powers 
and duties under the lWC; §5.515, Emergency Order Because 
of Catastrophe, which authorizes the commission to order 
immediate action necessitated by catastrophe; §5.516, Emer
gency order Under Section 401.056, Health and Safety Code, 
which authorizes the commission to issue an emergency order 
under Section .401.056, Health and Safety Code; and under 
THSC, §382.017, concerning Rules, which authorizes the com
mission to adopt rules consistent with the policy and purposes 
of the TCAA. The new section is also adopted under THSC, 
§382.002, concerning Policy and Purpose, which establishes 
the commission purpose to safeguard the state's air resources, 
consistent with the protection of public health, general welfare, 
and physical property; §382.011, concerning General Powers 
and Duties, which authorizes the commission to control the 
quality of the state's air. §382.012, concerning State Air Control 
Plan, which authorizes the commission to prepare and develop 
a general, comprehensive plan for the control of the state's air; 
and §382.051, concerning Permitting Authority of Commission; 
Rules, which authorizes the commission to issue permits and 
adopt rules necessary for permits issued under THSC. 

The new section implements lWC, §5.515 and §5.516, and 
THSC, §§382.002, 382.011,382.012, and 382.051. 
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This agency hereby certifies thatthe adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on January 12, 

2006. 

TRD-200600202 
StephanIe Bergeron Perdue 
Acting Deputy Director, Office of Legal Services 
Texas Commission on Environmental Quallty 
EffectIve date: February 1, 2006 
Proposal publication date: September 30, 2005 
For further Information, please call: (512) 239-5017 

• • • 
CHAPTER 337. DRY CLEANER 
ENVIRONMENTAL RESPONSE 
The Texas Commission on Environmental Quality (commission 
or TCEQ) adopts the amendments to §§337.3, 337.11, 337.13 
- 337.15,337.20,337.22,337.30,337.31,337.61, and 337.62 
without changes to the proposed text as published in the October 
14, 2005, issue of the Texas Register (30 TexReg 6571). The 
adopted amendments will not be republished. 

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE ADOPTED RULES 

The purpose of the adopted rules is to implement House Bill 
(HB) 2376 and Senate Bill (SB) 444, 79th Legislature, 2005. 
Both of these bills revise statutes relating to the dry cleaner 
environmental response program created by the 78th Legis
lature, 2003, and codified in Texas Health and Safety Code 
(THSC), Chapter 374. HB 2376 amends THSC, §§374.001, 
374.004, 374.051 - 374.054, 374.101 - 374.104, 374.151, 
374.154,374.202,374.203, and 374.251 - 374.253 and Texas 
Water Code (lWC), §7.0525, and repeals THSC, §§374.001(1), 
374.052(c), 374.105, 374.156, and 374.201. HB 2376 Includes 
provisions regarding secondary containment requirements for 
chlorinated dry cleaning solvent; amended annual registration 
fees and assessment calculations; the involvement of the 
Texas comptroller of public accounts to verify certain registra
tion information; an extended deadline for the designation of 
nonparticipating dry cleaning facilities and drop stations; and 
solvent distributors retaining 1 % of the fees collected if the 
distributor pays the fees on time to the commission. 

SB 444 amends THSC, §374.1 04. SB 444 extends the deadline 
for the designation of nonparticipating dry cleaning facilities and 
drop stations and allows registration fee credits for the owners 
of certain dry cleaning facilities that do not participate in the Dry 
Cleaning Facility Release Fund. The bill also specifies that for 
changes mandated by this bill, the commission shall adopt rules 
by February 28, 2006. 

SECTION BY SECTION DISCUSSION 

The commission adopts amendments to Chapter 337, Dry 
Cleaner Environmental Response, to establish the procedures 
to administer and enforce HB 2376 and SB 444. 

Throughout this rulemaklng package, minor administrative 
changes are made to be consistent with Texas Register re
quirements and other agency rules for clarity and for better 
readability. 
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The commission adopts an amendment to §337.3, Definitions, 
which adds the language "a dry cleaning unit" to the definition 
of dry cleaning machine. The additional phrase is necessary to 
further clarify the meaning of the term, reduce confusion, and 
to match the usage in THSC, Chapter 374. The language "as 
that subsection existed from September 1, 2003, until August 31, 
2005" has been added to the definition of participating non-per
chloroethylene user registration certificate. This certificate was 
issued underTHSC, §374.103(b)(1), which was deleted from the 
statute by HB 2376. 

The commission adopts an amendment to §337.11, Dry Cleaner 
Registration Certificates, which includes the procedures related 
to registration certificates for dry cleaning facilities and dry clean
ing drop stations, including obtaining, reneWing, and displaying a 
certificate, as well as the process for revocation or denial of a cer
tificate. Dry cleaner registration certificates are necessary to re
ceive delivery of dry cleaning solvents. This section clarifies that 
a registration must be administratively complete before a certifi
cate will be issued and further defines an administratively com
plete registration. It further clarifies that upon determination that 
a submitted registration is administratively complete, the execu
tive director will issue a registration certificate as long as there 
is no reason to deny the registration certificate under §337.11 (I). 
The redundant opening phrase, "Issuance of a registration cer
tificate." has been stricken from §337.11 (c). "Chapter 37 of this 
title (relating to Financial Assurance)" has been removed from 
§337.11(c) in accordance with HB 2376, §19, repealing THSC, 
§37 4.105. Commission review was added to enable the owner to 
appeal the executive director's determination to revoke or deny 
a certificate. The appeal must be in writing and filed with the 
commission's Office of the Chief Clerk no later than 23 days af
ter the date the agency malls the determination to revoke or deny 
a certificate. This section was added due to changes to THSC, 
§374.251, required by HB 2376. 

The commission adopts an amendment to §337.13, Distributor 
Registration Certificate, which includes the procedures related 
to registration certificates for distributors, including obtaining and 
displaying a certificate, as well as the process for revocation or 
denial of a certificate. The certificate is necessary for the delivery 
of dry cleaning solvents and makes it easier for a dry cleaner to 
determine if a distributor is registered with the agency. This is im
portant because, under these rules, dry cleaners are prohibited 
from purchasing solvent from a distributor that is not registered 
with the agency. A commission review was added to enable the 
distributor to appeal the executive director's determination to re
voke or deny a certificate. The appeal must be in writing and filed 
with the commission's Office of the Chief Clerk no later than 23 
days alter the date the agency malls the determination to revoke 
or deny a certificate. This section was added due to changes to 
THSC, §374.251, required by HB 2376. 

The commission adopts an amendment to §337.14, Registra
tion Fees, which includes the procedures and requirements 
for owners of operating dry cleaning facilities and dry cleaning 
drop stations to pay the registration fees required by THSC, 
§374.102. Because the registration fee structure changes effec
tive September 1, 2005, separate identification for registration 
fees payable for operations conducted prior to September 1, 
2005, and fees to be assessed after September 1, 2005, has 
been added to the nule. Subsequent paragraphs have been 
renumbered accordingly. 

The commission adopts an amendment to §337.15, Solvent 
Fees, which includes the procedures and requirements for 

payment and collection of the dry cleaning solvent fees re
quired by THSC, §374.103. This section includes the entities 
exempt from paying the solvent fees, reporting requirements 
for distributors, specifications on payment of collected fees to 
the agency, and provisions governing late payments. A dry 
cleaning drop station is a retail commercial establishment, the 
primary business of which is to act as a collection point for the 
drop-off and pickup of garments or other fabrics that are sent to 
a dry cleaning facility for processing. Exemptions from solvent 
fees have been extended to include drop stations for which the 
owner has submitted the appropriate affidavit to the executive 
director and received a non-perchloroethylene user registration 
certificate. Exemptions from solvent fees have been clarified to 
specify an owner to whom the executive director has issued a 
participating non-perchloroethylene user registration certificate. 
A prOVision under THSC, §37 4.1 03(a)(1) allows the distributor 
of solvents to withhold 1 % of the amount of the fee imposed 
by §337.15(a) for the distributor's administrative expenses if 
the distributor pays the remaining amount to the commission 
no later than the date prescribed by the commission. The 
distributor must submit a report specifying the total amount of 
fees collected by the distributor for the period, the amount due to 
the distributor under the provisions, If any, and the total amount 
to be remitted to the commission. The actual due dates for 
reports and fees have been itemized: the report and payment 
for the period of September 1 - November 30 must be received 
by the agency by December 20; the report and payment for the 
period of December 1 - February 28/29 must be received by the 
agency by March 20; the report and payment for the period of 
March 1 - May 31 must be received by the agency by June 20; 
and the report and payment for the period of June 1 - August 
31 must be received by the agency by September 20. This 
rule also specifies that the fees collected by the distributor are 
held In a trust for the agency and are not the property of the 
distributor and are not to be used by the distributor until the date 
that the distributor remits the amount due to the commission. 
Distributors that fail to pay their quarterly solvent fees when 
due forfeit any right or claim to withhold a portion of collected 
fees for administrative expenses. SUbsequent paragraphs have 
been renumbered accordingly. 

The commission adopts an amendment to §337.20, Perfor
mance Standards, which includes the performance standards 
that apply to dry cleaning facilities, including the dates by which 
owners must be in compliance. Section 337.20(a) has been 
amended to clarify that performance standards apply to all 
dry cleaning facilities, including those that have a nonpartici
pating non-perchloroethylene user certificate. In addition, the 
words "and dry clei~ming drop stationslt have been removed 
from §337.20(a) because performance standards apply only 
to dry cieaning facilities, not drop stations. Section 337.20(b), 
compliance deadlines, has been added to specify that required 
compliance extends to owners of all operating dry cleaning 
facilities unless otherwise specifically stated. It further states 
that owners of all new dry cleaning facilities shall construct 
and operate facilities in compliance with this section. Subse
quent paragraphs have been renumbered accordingly. Section 
337.20(e)(2) has been inserted to include the procedures 
and requirements for compliance deadlines and specifies the 
exemption. The exemption includes dry cleaning facilities in 
operation on or before January 1,2004, that have gross annual 
receipts of $150,000 or less. These facilities have until January 
1,2015, to comply. Further stated, if before January 1, 2015, 
a dry cleaning facility begins to have gross annual receipts 
greater than $150,000, the dry cleaning facility must meet the 
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requirements of compliance deadlines by August 1 of the year 
following the time the facility exceeded $150,000 in annual 
gross receipts. Subsequent paragraphs have been renumbered 
accordingly. These amendments are necessary to comply with 
THSC, Chapter 374. 

The commission adopts an amendment to §337.22, Variances 
and Alternative Procedures, which includes the procedures for 
obtaining a variance from the requirements of the dry cleaning 
rules in this subchapter, as well as recordkeeping requirements 
related to a variance that is granted. Having the option of re
questing a variance to the performance standards provides flex
ibility in applicable situations while still addressing environmen
tal concerns. The term "the owner of a dry cleaning facility" has 
been stricken and replaced with "a person" in §337.22(a) and 
the term "owner" has been stricken and replaced with IIperson 
requesting the variance" in §337.22(b) to allow flexibility In the 
approval of emerging technologies. Section 337.22(c) has been 
changed to clarify that any request to the executive director for 
approval of a variance must be In writing, signed and dated by 
the person requesting the variance, and accompanied by spec
ified documentation. The sUbstance of the subsection has not 
been impacted, but reorganized for clarity of reading. 

The commission adopts an amendmentto §337.30, Prioritization 
of Sites, which includes the provisions relating to the prioritiza
tion of dry cleaning sites that require corrective action. A site will 
only be eligible for prioritization If it has been ranked with the dry 
cleaning facility ranking system. Under THSC, §374.051 (b)(3), 
criteria for prioritization is required to be in the rule. The term 
"facility" has been replaced with "site" for consistency and clarity 
in §337.30(a)(1) and (b)(1). 

The commission adopts an amendment to §337.31, Ranking of 
Sites, which includes the procedures for the ranking of dry clean
Ing facilities. The ranking system is a methodology designed 
to determine a numerical score for a facility based on various 
factors that may impact human health or the environment. This 
section includes the information required to be contained in the 
application for ranking package as well as who may apply for 
a site to be ranked under THSC, §374.154(b). The term "facil
ity" has been replaced with "site" in §337.31(a) and subsection 
(a)(1) and the term "facilities" has been replaced with "sites" in 
§337.31(a)(2) for consistency and clarity. 

The commission adopts the new title of Subchapter G, Non-Per
chloroethylene Users, Facilities, and Drop Stations, In accor
dance with HB 2376 by adding drop stations. 

The commission adopts an amendment to §337.61, Participat
ing Non-Perchloroethylene User Registration Certificate, which 
states that to obtain this certificate the owner must meet re
quirements of THSC, §37 4.104 and swear in an affidavit ap
proved by the executive director. After September 1,2005, a par
ticipating non-perchloroethylene registration certificate will not 
be available unless the owner has already obtained this certifi
cate. For clarity, the sUbsection stating requirements of the af
fidavit is proposed to be reformatted, removing §337.61 (b) al
together. Section 337.61(1) specifies that the owner swears 
that perchloroethylene has never been used or that the owner 
allowed the use of perchloroethylene at any dry cleaning fa
cility or drop station in the state. Section 337.61 (2) specifies 
that perchloroethylene must never have been used at the lo
cation to which the nonparticipating non-perchloroethylene user 
registration certificate would apply. Section 337.61(3) specifies 
that the owner will not now or ever use perchloroethylene at 
the location to which the nonparticipating non-perchloroethylene 
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user registration certificate would apply. Section 337.61(4) spec
ifies that the owner was the owner of the dry cleaning facility 
or dry cleaning drop station on January 1, 2004, and was el
igible to file the option not to participate on or before January 
1, 2004, and inadvertently failed to file before that date. The 
commission also adopts the new title of §337.61, Nonparticipat
ing Non-Perchloroethylene User Registration Certificate. These 
amendments are necessary to comply with THSC, Chapter 374. 

The commission adopts an amendment to §337.62, Nonpartici
pating Non-Perchloroethylene Facilities, which includes require
ments that apply to such a facility, Including disclosure require
ments for any sale of the facility. This section is amended to 
Include the requirements set forth in THSC, §374.104 by adding 
"or drop station" after "facility" throughout the section and remov
Ing "the owner of the" from §337.62(a)(1) so that the section now 
states, "the dry cleaning facility or drop station is not eligible for 
any expenditures of money from the Dry Cleaning Facility Re
lease Fund." The commission adopts the new title of §337.62, 
Nonparticipating Non-Perchloroethylene Facilities and Drop Sta
tions. 

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION 

The commission reviewed the adopted rules In light of the 
regulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that this rulemaking is not subject 
to §2001.0225 because it does not meet the definition of a 
"major environmental rule" as defined in that statute. Although 
the intent of the adopted rules is to protect the environment or 
reduce risks to human health from environmental exposure, the 
adopted rules will not adversely affect, in a material way, the 
economy, a sector of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the 
state or a sector of the state. 

Furthermore, even ilthe adopted rules did meetthe definition ofa 
major environmental rule, Texas Government Code, §2001.0225 
only applies to a major environmental rule if the result of the rule 
Is to: 1) exceed a standard set by federal law, unless the rule 
is specifically required by state law; 2) exceed an express re
quirement of state law, unless the rule is specifically required by 
federal law; 3) exceed a requirement of a delegation agreement 
or contract between the state and an agency or representative 
of the federal government to implement a state and federal pro
gram; or 4) adopt a rule solely under the general powers of the 
agency instead of under a specific state law. These adopted 
rules do not meet any of the four applicability requirements and 
thus are not subject to the regulatory analysis prOVisions of Texas 
Government Code, §2001.0225 even If they did meet the defi
nition of a major environmental law. Specifically, the adopted 
rules are required by state law, are not adopted solely under the 
general powers of the agency, and do not exceed an express 
requirement of state law, federal law, or a delegation agreement 
or contract between the state and an agency or representative 
of the federal government. 

TAKINGS IMPACT ASSESSMENT 

The commission evaluated the adopted rules and performed 
an assessment of whether Texas Government Code, Chapter 
2007 is applicable. The commission's assessment Indicates 
that Texas Government Code, Chapter 2007 does not apply 
to these adopted rules because this Is an action that is taken 
in response to a real and substantial threat to public health 
and safety; that is designed to significantly advance the health 
and safety purpose; and does not impose a greater burden 
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than is necessary to achieve the health and safety purpose. 
Thus, this action is exempt under Texas Government Code 
§2007.003(b)(13). ' 

The adopted rules implement HB 2376 and SB 444, which 
amend THSC, Chapter 374. THSC, Chapter 374 addresses 
the environmental regulation and remediation program for dry 
cleaning facilities and dry cleaning drop stations. Under the 
program, certain dry cleaners and drop stations pay registration 
and solvent fees into a fund that is then used by the agency 
to investigate and clean up eligible contaminated dry cleaning 
sites. Additionally, the legislation and adopted rules contain 
perfonmance standards and waste handling requirements to 
alleviate the possibility of future contamination from dry cleaning 
facilities. Such contamination is a real and sUbstantial threat 
to public health and safety. The adopted rules significantly ad
vance a health and safety purpose by providing the framework 
within which the agency will collect the funds for corrective 
action and use those funds to address health and safety con
cerns at sites around the state. Furthermore, the adopted rules 
significantly advance a health and safety purpose by specifying 
perfonmance standards and waste handling requirements to 
alleviate future health and safety Issues resulting from dry 
cleaning facilities. The adopted rules are narrowly tailored to 
apply to only certain dry cleaning facilities, dry cleaning drop 
stations, and distributors and do not impose a greater burden 
than is necessary to achieve the health and safety purpose as 
previously stated. 

Nevertheless, the commission further evaluated these adopted 
rules and performed an assessment of whether these rules con
stitute a takings under Texas Government Code, Chapter 2007. 
The specific purpose of this rulemaking Is to implement HB 2376 
and SB 444 by setting forth: 1) procedures governing registra
tion, certificates, and the collection of fees; 2) performance stan
dards; 3) requirements for the removal of dry cleaning solvents 
and waste; 4) procedures relating to the prioritization and rank
ing of sites; and 5) provisions relating to non-perchloroethylene 
users and facilities. 

Promulgation and enforcement of the adopted rules is neither a 
statutory nor a constitutional taking of private real property by 
the commission. Specifically, the adopted rules do not affect 
a landowner's rights in private real property because this rule
making does not burden (constitutionally), restrict or limit the 
owner's rights to property and reduce its value by 25% or more 
beyond that which would otherwise exist in the absence of the 
adopted rules. The adopted rules implement HB 2376 and SB 
444 by providing the framework within which the agency will reg
Ulate and remediate dry cleaning facilities and dry cleaning drop 
stations. There are no burdens Imposed on private real prop
erty from these adopted rules and the benefits to society are the 
adopted rules' specific procedures and requirements for a pro
gram that addresses dry cleaning contamination and seeks to 
prevent future contamination. 

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO
GRAM 

The commission reviewed the adopted rulemaking and found the 
adoption is a rulemaking identified in the Coastal Coordination 
Actimplementation Rules, 31 TAC §505.11(b)(2) relating to rules 
subject to the Texas Coastal Management Program (CMP), and 
Will, therefore, reqUire that goals and policies ofthe CMP be con
sidered during the rulemaking process. 

The commission prepared a consistency detenmination for the 
rules under 31 TAC §505.22 and found that the rulemaking is 
consistent with the applicable CMP goals and policies. The CMP 
goal applicable to the rulemaking is the goal to protect, preserve, 
restore, and enhance the diversity, quality, quantity, functions, 
and .values of coastal natural resource areas. The CMP policy 
applicable to the rulemaking is governing emissions of air pol
lutants to protect and enhance air quality in the coastal area so 
as to protect coastal natural resource areas and promote the 
publiC health, safety, and welfare. Promulgation and enforce
ment of these rules will not violate (exceed) any standards iden
tified In the applicable CMP goals and policies. The amend
ments are required to comply with HB 2376 and SB 444 relating 
to the .e~vlronmental regulation and remediation of dry clean
Ing facIlities. The adopted rules amend annual registration fees 
assessment calculations; establish new compliance deadlines 
for performance standards for dry cleaning facilities; reference 
the necessity of comptroller verification that the owner is In good 
standing with the state and is reporting gross receipts accurately' 
clarify the designation of a nonparticipating status and establish 
new deadlines and fee credits for nonparticipating sites; expand 
on revocation or denial of a certificate; and clarify and establish 
procedures to administer and enforce the program. 

PUBLIC COMMENT 

A public hearing on the proposed rules was held in Austin, Texas, 
on November 8, 2005. The public comment period ended at 5:00 
p.m. on November 14, 2005. No comments were received at the 
public hearing or during the 30-day comment period. 

SUBCHAPTER A. GENERAL PROVISIONS 
30 TAC §337.3 

STATUTORY AUTHORITY 

The amendment is adopted under the authority granted to the 
commission by the 79th Legislature and THSC, Chapter 374. 
The amendment Is also adopted under TWC, §5.103, which au
thorizes the commission to adopt any rules necessary to carry 
out its powers and duties under the TWC and other laws of the 
state; TWC, §7.002, which authorizes the commission to enforce 
p~ovisions ofthe.TWC and THSC; THSC, §361.017, which pro
Vides the commission the powers necessary or convenient to 
carry out its powers under the Solid Waste Disposal Act; THSC, 
§361.024, which authorizes the commission to adopt rules con
sistent with the Solid Waste Disposal Act and establish minimum 
standards for the management and control of solid waste' HB 
2376, 79th Legislature; and SB 444, 79th Legislature. ' 

The adopted amendment implements THSC, Chapter 374. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on January 12, 

2006. 

TRD-200600183 

Stephanie Bergeron Perdue 
AcUng Deputy Director, Office of Legal Services 
Texas Commission on Environmental Quality 
Effective date: February 1, 2006 
Proposal publlcatlon date: October 14, 2005 
For further Information, please call: (512) 239·0177 
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+ + + 
SUBCHAPTER B. REGISTRATION, 
CERTIFICATES, AND FEES 

30 TAC §§337.11, 337.13 - 337.15 

STATUTORY AUTHORITY 

The amendments are adopted under the authority granted to the 
commission by the 79th Legislature and THSC, Chapter 374, 
The amendments are also adopted under TWC, §5.103, which 
authorizes the commission to adopt any rules necessary to carry 
out its powers and duties under the TWC and other laws of the 
state; TWC, §7 ,002, which authorizes the commission to enforce 
provisions of the TWC and THSC; THSC, §361.017, which pro
vides the commission the powers necessary or convenient to 
carry out its powers under the Solid Waste Disposal Act; THSC, 
§361.024, which authorizes the commission to adopt rules con
sistent with Ihe Solid Waste Disposal Act and establish minimum 
standards for the management and control of solid waste; HB 
2376, 79th Legislature; and SB 444, 79th Legislature. 

The adopted amendments implement THSC, Chapter 374. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of Ihe agency's 
legal authority. 

Filed with the Office of the Secretary of State on January 12, 

2006. 

TRD-200600184 

Stephanie Bergeron Perdue 
Acting Deputy Director, Office of Legal Services 
Texas Commission on Environmental Quality 
Effective date: February 1. 2006 
Proposal publication date: October 14, 2005 
For further information, please call: (512) 239·0177 

+ + + 
SUBCHAPTER C, PERFORMANCE 
STANDARDS AND WASTE REMOVAL 

30 TAC §337.20, §337.22 

STATUTORY AUTHORITY 

The amendments are adopted under the authority granted to the 
commission by the 79th Legislature and THSC, Chapter 374, 
The amendments are also adopted under TWC, §5, 1 03, which 
authorizes the commission to adopt any rules necessary to carry 
out its powers and duties under the TWC and other laws of the 
state; TWC, §7.002, which authorizes the commission to enforce 
provisions of the TWC and THSC; THSC, §361 ,017, which pro
vides the commission the powers necessary or convenient to 
carry out its powers under the Solid Waste Disposal Act; THSC, 
§361 ,024, which authorizes the commission to adopt rules con
sistent with the Solid Waste Disposal Act and establish minimum 
slandards for the management and control of solid waste; HB 
2376, 79th Legislature; and SB 444, 79th Legislature, 

The adopted amendments implement THSC, Chapter 374, 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 
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Filed with the Office of the Secretary of State on January 12, 

2006, 

TRD-200600185 

Stephanie Bergeron Perdue 
Acting Deputy Director, Office of Legal Services 
Texas Commission on Environmental Quality 
Effective date: February 1, 2006 
Proposal publication date: October 14, 2005 
For further Information, please call: (512) 239-0177 

+ + + 
SUBCHAPTER D. 
RANKING 

PRIORITIZATION AND 

30 TAC §337.30, §337.31 

STATUTORY AUTHORITY 

The amendments are adopted under the authority granted to the 
commission by the 79th Legislature and THSC, Chapter 374. 
The amendments are also adopted under TWC, §5.103, which 
authorizes the commission to adopt any rules necessary to carry 
out its powers and duties under the TWC and other laws of the 
state; TWC, §7.002, which authorizes the commission to enforce 
provisions of the TWC and THSC; THSC, §361.017, which pro
vides the commission the powers necessary or convenient to 
carry out its powers under the Solid Waste Disposal Act; THSC, 
§361.024, which authorizes the commission to adopt rules con
sistent with the Solid Waste Disposal Act and establish minimum 
standards for the management and control of solid waste; HB 
2376, 79th Legislature; and SB 444, 79th Legislature. 

The adopted amendments implement THSC, Chapter 374. 

This agency hereby certifies thatthe adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority, 

Filed with the Office of the Secretary of State on January 12, 

2006. 

TRD-200600 1 86 

Stephanie Bergeron Perdue 
Acting Deputy Director, Office of Legal Services 
Texas Commission on Environmental Quality 
Effective date: February 1, 2006 
Proposal publication date: October 14, 2005 
For further information, please cali: (512) 239-0177 

+ + + 
SUBCHAPTER G. NON-PERCHLOROETHY-
LENE USERS, FACILITIES, AND DROP 
STATIONS 

30 TAC §337.61, §337.62 

STATUTORY AUTHORITY 

The amendments are adopted under the authority granted to the 
commission by the 79th Legislature and THSC, Chapter 374. 
The amendments are also adopted under TWC, §5.103, which 
authorizes the commission to adopt any rules necessary to carry 
out its powers and duties under the TWC and other laws of the 
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state; lWe, §7.002, which authorizes the commission to enforce 
provisions of the TWC and THSC; THSC, §361.017, which pro
vides the commission the powers necessary or convenient to 
carry out its powers under the Solid Waste Disposal Act; THSC, 
§361.024, which authorizes the commission to adopt rules con
sistent with the Solid Waste Disposal Act and establish minimum 
standards for the management and control of solid waste; HB 
2376, 79th Legislature; and SB 444, 79th Legislature. 

The adopted amendments implement THSC, Chapter 374. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on January 12, 

2006. 

TRD-200600187 
Stephanie Bergeron Perdue 
Acting Deputy Director, Office of Legal Services 
Texas Commission on Environmental Quality 
Effective date: February 1, 2006 
Proposal publication date: October 14, 2005 
For further Information, please call: (512) 239-0177 

+ + + 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[TX-154-1-7590; FRL-7525-5] 

Approval and Promulgation of 
Implementation Plans; Texasj 
Revisions to Regulations for Permits 
by Rule (PBR), Control of Air Pollution 
by Permits for New Construction or 
Modification, and Federal Operating 
Permits 

AGENCY: Environmental Pro lac lion 
Agency (EPA). 
ACTION: Proposed rule. 

SUMMARY: The EPA is proposing to 
approve revision . ., of tho Texas State 
Implementation Plan [SIP). The plan 
ff!visions include changes that Texas 
adopted to address deficiencies that 
were identified an January 7, 2002, and 
other changes adopted by Texas to 
regulations that include provisions for 
PBR and standard permits. This 
includes revisions that the Texas 
Commission on Environmental Quality 
[TCEQ) submitted to EPA on April 29, 
1994; August 17, 1994; September 20, 
1995; April 19, 1996; May 21, 1997; July 
22,1998; January 3, 2000; Soptombor 11, 
2000; Octobor 4,2001; July 25, 2001; 
and December 9, 2002. This action is 
baing laken under sflction 110 of lhe 
FAdAral Clean Air Act [the Act, or CAA). 
DATES: The EPA must receive your 
written commonts ou this proposal no 
later than August 8, 2003. 
ADDRESSES: Comments may be 
submitted to Guy Donaldson, Acting 
SUl!tion Chief, Air Permits Section, 
Environmental Protection Agency, 
Rogion 6, Air Pormits Section (6PD-R). 
1445 Ross Avonue, Dallas, Toxas 75202-
2733. Commonts may also be submitted 
electronically or through hand delivery! 
COUriAr. Pleaso follow UU'l detailed 
instructions described in Part (1)[B)[l)[l) 
through [iii) of the Supplementary 
Information. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Stanley M. Spruiell of the Air Permits 
SHction at (214) 665-7212, 01' at 
spruiell.stanley@epo.gov. 
SUPPLEMENTARY INFORMATION: 
Throughoullhis document "we," "us," 
or "our" means EPA. 

Table of Contents 

I. General Information 
II. What Is n SIP? 
III. Whnt 15 the Federal Approval Process for 

a SIP? 
IV. What Does Federal Approval ofa State 

Regulation Mean to Mo? 
V. What Is Being Addressod in this 

Document? 

VI. Proposed Action Concerning the Notice of 
Doficiency (NOD) Issues 

VIi. Proposal 10 Approve Chapter ]06-
Permits by Rule 

vm. Proposal to Approve Chapter 116-
Control of Air Pollution by Pennits for 
New Construction or Modification 

IX. Proposallo Approve Chapter 122-
Foderal Opemling Parmits 

X. What' Is Our Proposed Action? 
XI. Stntutory and Executive Order Reviews 

1. General Information 

A. How Cen I Get Copies of This 
Document ond Other Related 
Information? 

1. Tho Rogional Office has established 
an official public rulornaking file 
available for inspection at the Regional 
Offico. The EPA has established an 
official public rulemaking file for this 
action under TX-1S4-1-7590. The 
official public file consists of the 
documents specifically referenced in 
this action, any public comments 
received, and other information related 
to this action. Although a part of the 
official docket, the public rulemaking 
file does not include Confidential 
Business Information (CBl) or other 
information the disclosure of which is 
restricted by statute. The official public 
rulemaking fila is tho collection of 
materials that is availablo for public 
viewing at the Air Pannits Section, EPA 
Ragian 0, 1445 Ross Avenue, Dallas, 
Texas 75202. The EPA requests that if 
at all possible, you contact the contact 
listod in the FOR FURTHER INFORMATION 
CONTACT section to schedule your 
inspection. The Regional Office's 
official hours of business are Monday 
through Friday, 8:30 am to 4:30 pm 
excluding Faderal Holidays. 

2. Copies of the State submittal and 
EPA's Technical Support Document 
[TSD) are also available for public 
inspection during normal business 
hours, by appointment at the State Air 
Agency. TCEQ, Office of Air Quality, 
12124 Park 35 Circle, Austin, Texus 
n75o. 

3. Electronic Access. You may access 
this Federal Register document 
electronically through the 
Regulation.gov Web sito located at http:/ 
!www.regu}ations.govwhere you can 
find, review, and submit comments on 
Federal rules that have been published 
in the Federal Register, the 
Government's legal newspaper, and that 
are open for comment. 

For public comrnenters, it is 
important to note that EPA's policy is 
that public comments, whether 
submitted electronically or in paper, 
will be made available for public 
viewing at the EPA Regional Office, as 
EPA receives them and without change, 

unless the comment contains 
copyrighted material, CBI, or other 
information whose disclosure is 
restricted by statute. When EPA 
identifies a comment containing 
copyrighted material. EPA will provide 
a reference to that material in the 
version of the comment that is placed in 
the official public rulemaking fila. The 
entire printed comment, including the 
copyrighted material, will bo availablo 
at the Regional Office for public 
inspection. Tbe EPA will process 
materials marked us CBI us described in 
section C. 

B. How and To Whom Do I Submit 
Comments? 

You may submit comments 
electronically, by mail, or through hand 
delivery/courier. To ensure proper 
receipt by EPA, identify the appropriate 
rulemaking identification number by 
including the text "Public comment on 
proposod rulamaking TX-1S4-1-7590" 
in the subject line on the first page of 
your comment. Please ensure that your 
comments are submitted within the 
specified comment period. CommeilLr; 
received after the close of the comment 
poriod will be marked "late." EPA is not 
required to consider these late 
comments. 

1. El&ctronically. If you submit an 
electronic comment as proscribed 
below, EPA recommends that you 
include your name, mailing address, 
and an e-mail address or other contact 
information in thA body of your 
comment. Also include this contact 
information on the outside of any disk 
or CD ROM you submit, and in any 
cover letter accompanying tha disk or 
CD ROM. This ensures that you can be 
identified as the submitter of the 
comment and allows EPA to contact you 
in case EPA cannot read your comment 
due to technical difficulties or needs 
further information on the substance of 
your comment. EPA's policy is that EPA 
will not edit your comment, and any 
identifying or contact information 
provided in the body of a comment will 
be included as part of the comment that 
is placed in the official public docket, 
and made available in EPA's electronic 
public docket. [f EPA cannot raad your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment. 

i. Electronic Mail iE-mail). Comments 
may ba sent by a-mail to 
spI'uiell.stanley@epa.gov). Ploase 
include the text "Public comment on 
proposed rulemaking TX-154-1-7590" 
in the subject line. EPA's e-mail system 
is not an "anonymous access" system. If 
you send an a-mail comment directly 
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without going through the 
Regulations.gov Web site, EPA's a-mail 
system automatically captures your u
mail addrssR. E-mail addresses that are 
automatically captured by EPA's a-mail 
system are included as part of the 
comment that is placed in tho official 
public dockAt, and made available in 
EPA's electronic public docket. 

ii. Regulations.go\', Your use of the 
Regulations,gov Web Sito is an 
alternative method of submitting 
electronic comments to EPA. Go directly 
to Regulalions.gov at http:// 
wvvw.regulations,gov, then select 
Environmental Protection Agency at the 
top of the pago Elnd usc tho go button. 
Thelisl of currsnt EPA aclions available 
for comment will be listed. Please 
follow the online instructions for 
submitting comments, The web-basad 
system is an "anonymous access" 
system, which means EPA will not 
know your identity, e-mail uddress, or 
other contact informalion unless you 
provide it in the body of your comment. 

iii. Disk or CD ROM. You may submit 
comments on a disk Dr CD ROM that 
you mail to the mailing address 
identified in Section 2, directly below. 
These electronic submissions will be 
accepted in WordPerfect, Word or ASCII 
filA formal. Avoid thA use of special 
characters and any form of encryption. 

2. By Mail. Send your comments to: 
Mr. Cuy Donaldson, Acting Chief, Air 
Permits Section {GPD-RI, 1445 Ross 
Avonue, Dallas, Texas 75202-2733; 
"Public commont on proposed 
rulemaking TX-154-1-7590" in the 
subject line on the first page of your 
comment. 

3. By Hand Delivery' Of Courier. 
Deliver your comments to: Mr. Guy 
Donaldlion, Acting Chief. Air Permits 
Section {6PD-RI, 1445 Ross Avenue, 
Dallas, Texas 75202-2733. Such 
deliveries are only accepted during the 
Regional Office's normal hours of 
operation. The Regional Office's official 
hours of business are Monday through 
Friday, 8:30 am to 4:30 pm excluding 
Federal holidays. 

C. How S/lOUJd I Submit CHIto the 
Agency? 

Do not submit information that you 
considor to be CEI electronically to EPA. 
You may claim information lhat you 
submit to EPA as cm by marking any 
part or all of that informalion as CBI (if 
you submit CBI on disk or CD ROM, 
mark the outside of the disk or CD ROM 
as CBI and then identify electronically 
within the disk or CD ROM the specific 
information that is CEI). Information so 
marked will not be disclosed except in 
accordance with procedures set forth in 
40 CFR Part 2. 

In addition to one complete version of 
the comment that includes any 
information claimed as CBI, a copy of 
the comment tilat does not contain the 
information claimed as CBI must be 
submitted for inclusion in the official 
public regional rulemaking file. If you 
submit the copy that does not contain 
CBI on disk or CD ROM, mark the 
outside of the disk or CD ROM clearly 
that it docs not contain CEL Information 
not marked as CBI will be includod in 
the public file and evaileble for public 
inlipection without prior notice. lfyou 
have any questions about CBI or the 
procodures for claiming CET, please 
consult the parson identified in the FOR 
FURTHER INFORMATION CONTACT section 
above. 

D. What Should I Consider as I Prepare 
My Comments for EPA? 

You may find the following 
suggestions helpful for preparing yoUI' 
comments; 

1. Explain your views as clearly as 
possible. 

2. Doscribe any assumplions that you 
used. 

3. Provide any technical information 
andlor data you used that support your 
views. 

4, If you estimate potential burden or 
costs, explain how you arrived at your 
estimate, 

5. Provide specific examples to 
illustrate your concerns. 

6. Offer alternatives. 
7. Make sure to submit your 

comments by the comment period 
doadline identified. 

8. To ensure proper receipt by EPA, 
identify the appropriate regional filel 
rulemaking identification number in the 
liubject line on the first page of your 
response. It would elsa be halpful if you 
provided the name, date, and Federal 
Register citation related to your 
comments. 

II. What Is a SIP? 

Section 110 of the Act requires States 
to develop ail' pollution regulations and 
control strategies to ensure that State air 
quality meets the Federal national 
ambient air quality standards. These 
ambient standnrds arc established by 
EPA pursuant to sections 108 and 109 
of the Act, and there are cun-enlly 
litandards for six criteria pollutants: 
carbon monoxide (CO), nilrogen dioxide 
(NO,), ozone, lead, particulate matter 
{PMIOi. and sulfur dioxide {SO,I. 

Each State must submit these 
regulations and control strategies to us 
for approval und incorporation into the 
State's Federally-enforceable SIP. 

Each Federally-approved SIP protects 
air quality primarily by addressing air 

pollution at its point of origin. These 
SIPs can be extensive, containing State 
regulations or other enforceable 
documents and supporting information 
such as emission inventories, 
monitoring networks, and modeling 
demonstrations. 

m. What Is the Federal Approval 
Process for a SIP? 

In order to be incorporated into the 
Federally-enforceable SIP, States must 
formally adopt regulations and control 
strategies consistont with State and 
Federal requirements. This proc~ss 
generally includes a public notice. 
public hearing, public comment period, 
end formal adoplion by a Stat"
authorized rulemekin~ body. 

Once a State regulatIOn or control 
strategy is adopted, the State submits it 
to us for approval and for incluliion into 
its SIP. We must then provide for public 
notice and comment regarding our 
proposed action on the State 
submission. If wo receive adverse 
comments, we must address them prior 
to taking final Federal action. 

All State regulations and supporting 
infonnation we approve under liecUon 
110 of the Act ara incorporated into the 
Federally-approved SIP. Records for 
such SIP actions are maintained in the 
CFR at title 40, part 52, entitled 
"Approval and Promulgalions of State 
Implementation Plans. Jt The actual State 
regulations which are approved are not 
reproduced in their entirety in the CFR, 
but are "incorporated by reference," 
which means that we have approved a 
given State regulation with a specific 
effoctive date. 

IV. What Does Federal Approval of a 
State Regulation Mean to Me? 

Enforcement of the State regulation 
before and after it is incorporated into 
the Federally-epproved SIP is primarily 
a State responsibility. However, after the 
regulation is Federally approved, we are 
authorized to take enforcement action 
against violators. Citizens are also 
offered legal recourse to address 
violations as described in the Act. 

V. What Is Being Addressed in This 
Document? 

In today's action we arc proposing to 
approvo into tho Texas SIP revisions to 
Chapter 10B-Pennits by Rule, Chapter 
116-Control of Air Pollution by 
Permits for New Construction or 
Modification, and Chapter 122-Federal 
Operating Permits. Some of these 
revisions were made to correct certain 
deficiencies identified by EPA in an 
NOD for Texas' title V Operating Permit 
Program. The EPA issued tile NOD on 
January 7, 2002, {G7 FR 7231 under its 
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authority at 40 CFR 70.10(b). The NOD 
was based upon EPA's finding that 
several State requirements for the title V 
operating permits program did not meet 
the minimum Federal requirements of 
40 CFR part 70 and the Act. Texas 
adopted rule revisions to address the 
deficiencies idtmlified in the January 7, 
20U2, NOD. Texas submitted parts of 
these rule changes as revisions to its SIP 
on December g, 2002, This includes 
revisions to Section 10G.O-Registration 
of Emissions, Section l1G.l15-Gonoral 
and Special Conditions, Section 
116.Gll-Registration to Usa a Standard 
Permit, and Section 122.122-Potential 
to Emit. 

The Decomber g, 2002, submittal also 
includes revisions to Texas' title V 
Operating Permits Program. Elsewhere 
in loday's Federal Register, we are 
proposing to approve these and other 
regulations which revise Texas' 
Operating Permits Program. 

The December 9, 2002, SIP submittal 
included rovisions to Taxas' regulations 
for PBR and Texas' regulations for 
Standard Permit". In order to approve 
the revised regulaLions which affect the 
PBR and Standard Permits, EPA must 
approve earlior SIP submittals which 
include the adoption of Texas' programs 
for PBR and Standard Permits. 
Accordingly, we are also proposing to 
approve rules submitted by Texas under 
Chapter lOB-Permits by Rule; Chapter 
11B, Subchapter F-Standard Permits; 
Section 11B.l4-Standard Permit 
Definitiuns in Chapter 116, Subchapter 
A-Definitions, and Sections 116.11U 
and 116.116 in Subchapter B-New 
Source Review Permits. Furthormore, 
the approval of Lbo submitted provisions 
of Chapter lOB would replace the 
current SIP-approved Seclion 115.6-
Exemptions, Accordingly, we arB 
proposing to approve removal of Section 
11B.B from tile SIP. 

In today's action, consistent with the 
following discussion, we are proposing 
to approve these revisions to Chapters 
106,116, and 122 as part of the Texas 
SIP. 

VI. Proposed Action Concerning the 
Notice of Deficiency (NOD) Issues 

A. Whot Were the Deficiencies Which 
Require a SIP Revision? 

Many stationary source requirements 
of the Act apply only to major sources, 
which are thosA sourcfls with the 
potential to emit [PTE) en air pollutant 
exceeds a threshold emissions level 
specified in the Act. However, such 
sourcos may legally avoid program 
requirements by taking Federally
enforceable permit conditions which 
limit its PTE to a level below the 

applicable major source threshold. 
Those permit conditions, if violated, are 
subject to enforcement by EPA, the State 
or local agency, or by citizens, Federal 
enforceability eDsures the conditions 
placed on emissions to limit a source's 
PTE are enforceable as both a legal and 
practical matter. 

Tflxas has adoptAd regulations which 
enable a source to register and certify 
that its PTE is below that applicable 
major source threshold. These certified 
registrations contain a description of 
how the source will limit its PTE below 
the major source threshold and include 
appropriate operatioD and production 
limitations (106 and 116 do not require 
this), appropriate monitoring and 
recordkeeping which demonstrates 
compliance with the operation and 
production limits which tho source is 
certifying to meel. Texas provides for 
such registration in Seclions 106.6-
Registration of Emissions , 116.611-
Registration to USB a Standard Permit, 
and 122.122-PTE. 

In the NOD, we informed Texas that 
Section 122.122 was not practicably 
onforceable boca use the regulation 
allowed a facility to keep all 
documentation of its PTE limitation on 
site wilhoul providing any netificalion 
to the State or EPA. TherefofA, neither 
the public, TCEQ, nor EPA could 
determine the PTE limitation without 
going to the site. A facility could change 
its PTE limit several times without the 
public or TCEQ knowing about tile 
change. Therefore, these limitations 
were not practically enforceable, and 
TCEQ has revised this regulation to 
make it practically enforceable. The 
NOD required that the revised 
regulation be approved into the SIP 
before it and tho registrations aro 
Fedorally enforceable. See 67 FR 735. 

B. How Did Texas Address These 
Deficiencies? 

To address this deficiency, TCEQ 
amendod Section 122.122 to require 
certified registrations of emissions 
establishing a Federally-enforceable 
Amission limit to be l1Ubmittfld to thB 
Commission. In addition, the 
Commission submitted the amended 
Section 122.122 to EPA as a revision to 
the Texas SIP. Section 122,122 states 
that all representations with regard to 
emissions, production or operational 
limits, monitoring, and reporting shall 
become conditions upon which the 
stationary source shall operate and shall 
include documentation of the basis of 
f:lmission rates (Section 122.122(b)-(c)). 

The Commission also amended 
Chapter lOB [Section 10B.B) and Chapter 

11B [Sections 11B.115' and 11B.B11) 
because they also contain language 
relating to documentation requirements 
for establishing Federally-enforceable 
PTE limits for PBR and for standard 
permits. These changes were also 
submitted to EPA as a SIP revision. 
These rules state that all representations 
with regard to construction plans, 
operating procedures, and maximum 
emissions ratos in any certifiod 
registration under this section become 
conditions upon which the facility 
pennilled by rule or a standard permit 
shall be constructfld and opflrated and 
that registrations must include 
documentation of the basis of emission 
ratos listed on the registration. 
Registrations must be subI11itted on the 
required form. See Sections 10B.B[c)-[d) 
and 116.611[a) and [c). 

e. Do the Changes Correct the 
Depciencies? 

The TCEQ has revised Chapters lOB, 
116, and 122 to require registrations to 
bo submitted to the Executive Director, 
to the appropriate Commission regional 
offico, and all local air po11ution control 
agencies, and a copy to be maintained 
on-site of the facility. The rule therefore 
satisfies the legal requirement for 
practical enforceability which was cited 
in the NOD. Accordingly, we are 
proposing to approve the Sections 
10B.B, l1B.B11, and 122.122 and the 
amendments to Section 116.115 as 
revisions to the Texas SIP and to find 
that the revisions to Section 122.122 
satisfY Texas' requirement to correct the 
identified program deficiency identified 
in the January 7, 2001, NOD. 

VO. Proposal To Approve Chapter 
lOU-Permits by Rule 

A. What Are We Proposing To Approve? 

We propose to approve provisions of 
Subchapter A [General Requirements) 
under Chapter 106 [PER) which Texas 
submitted July 25, 2002, and revisions 
submitted December 9, 2002. This 
includes the following Sections: Section 
10B.l-Purpose, Section 106.2-
Applicability, Section 10B.4-
Requirements for Permitting by Rule, 
Section 10G.5-Public Notico, Section 
106.6-Registration of Emissions, 
Section 10B.B-Recordkeeping, and 
Section 106.l3-References to Standard 
EXflmptions. 

1 Texas revlsad Section 110.115 and paragraph 
(bJ{2}{FHvi) which provides that persons certifying 
and registering II Federally enforceable emission 
limitetion under Section l1G.611 must rctllin 
records deJilonstrating compliance wltil the 
registrations for alleast live years. We discuss this 
chang!! Lo Section 116.115 Ln section VIH.B.2 of this 
pmamblo. 
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B. What Is the History of PBR and 
Chapter lO6? 

Prior to 1993, Standard Exemptions 
WAre addresSfld in Section 116.6 which 
we approved August 13,1982 [47 PR 
35193). In a SIP submittal dated August 
31,1993, Taxas recodified the 
provisions for Standard Exemptions into 
Subchapter C of Chapter 116. In 1996, 
Texas subsequently recodified its 
provisions for Standard Exemptions into 
Chapter 106. In 2000, Texas 
redesignated the Standard Exemptions 
to PBR. 

On )uly 25, 2002, Texas submitted 
Subchapter A which includes Sections 
106.1,106.2,106.4,106.5,106.6,106.8, 
and 106.13. On December 9, 2002, Texas 
submitted revisions to Section 106.6 
which address procedures by which 
registrations of lnnissiollS effectively 
limit a source's PTE. Because tllBse 
Sections raplaco Sub chap tor C of 
SocUon 116, as submitted August 31, 
1993, there is no need for EPA to act on 
Subchapter C of S"clion 116. 

e. What Is a PBR? 

A PBR is a permit which is adopted 
under Chapter 106. Chapter 1U6 
provides an alternative process for 
approving the construction of now and' 
modified facilities or changes within 
facilities which TCEQ has dotermined 
will not make a significant contribution 
of ail' contaminants to tha atmosphere. 
These provisions provide a streamlined 
mechanism for approving the 
construction of cortain small sources 
which would otherwise be required to 
apply tor and receive a permit betore 
commenCing construction or 
modification. 

A PER is available only to sources 
which belong in categories for which 
TCEQ has adopted a PER in Chapter 
106. A PER is available only to a facility 
that is authorized to emit no more that 
250 tons per year [tpy) of CO or NOx; 
or 25 tpy of volatile organic compounds 
[YOC), SO" or inhalable PM \0; or 25 tpy 
of any other air contaminant, except 
carbun dioxide, water, nitrogen, 
methane, ethane, hydrogen, and oxygen 
[Section 106.4[a)[1)). A PBR is not 
available to a facility or group of 
facilitios which undorgo a chango which 
constitutes a new major source or major 
modification under title I of the Act. 
Part C (Prevention of Significant 
Deterioration of Air Quality) or part D 
(Nonattainment review) (Section 
106,[a)[2)-[3)). Such major source or 
major modification must comply with 
the applicable permitting requirements 
under Chapter 116, Subchapter B, 
which meet the new source review 
requirements of title 1, part e or part D 

of the Act. A facility which qualifies fDr 
a PER must also cDmply with all 
applicable provisions of section 111 of 
the Act (new source performance 
standards) and section 112 of the Act 
[Hazardous Air Pollutants) [SectiDn 
106.4(0)[6)). Furthermore, a facility 
which qualifies for a PER must comply 
with aJlrules and regulations of TCEQ 
[Section 106.4[c)). 

D. Are. Texas' PBR Approvoble? 

The PER arB approvable as meeting 
Lhe provisions of 40 CFR Subpart 1-
Review of Now Sourcos and 
Modifications [Subpart I).' Section 
1 06.l,provides that only certain types of 
facilities or changes within facilities 
which do not make a significant 
contribution of air contaminants to the 
atmosphere are eligible for a PER. This 
satisfies the requirements of 40 CFR 
51.160[a) which provides that the SIP 
must include procedures that enable the 
pormitting authority to determine 
whother the construction or 
modification will rosulL in D violation of 
applicable portions of the control 
strategy or interfere with allainment or 
maintenance of a national ambient air 
quality standard. 

Section 106.4 further provides 
additional requiremonts that u facility 
must meet to qualify for a PBR. Such 
requirements include: 

• Limiting PER only to facilities 
which are authorized to emit no more 
that 250 tpy of CO or NOx: or 25 tpy of 
VOCs, SO" or inhalable PM \0; or 25 tpy 
of any other air contaminant, except 
carbon dioxide, water, nitrogen, 
methane, ethane, hydrogen, and oxygen. 
This meots 40 CFR 51.160[e), which 
provides that tbe SIP must identify the 
types and sizes of facilities which will 
be subject to review. 

• Any facility or group of facilities 
which constitutes a new major source of 
major modification under Part C or D of 
title I of the Act must be permitted 
under regulations for Nonattainment 
Review or Prevention of Significant 
Detorioration of Air Quality. Such 
sources are not eligible for a PBR. This 
meets 40 CFR 51.165 [Permit 
requirements) and 51.166 (Prevention of 
significant doterioration of air quality). 

• Sources qualifying for a PBR must 
meet all applicable requirements under 
sncUon 111 of the Act (new source 
performance standards) and section 112 
of the Act [hazardous air pollutants), 
and must comply with all rules of 
TCEQ. This satisfies tho roquirements of 

~ Subpart I includes the provisions Ihal n SIP 
musllnclude 10 addtllss the conslruction of new 
sources and the modification of mdsling sourCIJR. 
SubparL r Inr:lud{1s Snr.tlons 51.1£lO-51.HiO. 

40 CFR 51.160[d) which require that 
approval of any construction or 
modification must not affect the 
responsibility of the owner or operator 
to comply with applicable portions of 
the control strategy. 

• Subchapter A includes all the 
administrative requiremonts which 
support the issuance and enforcement of 
PBR. This includes RegislraLion of 
Emissions which limit a source's PTE 
[Se?tion 10?6), and Recordkeeping, 
whlch reqwre5 each source subject to a 
PBR to maintain records sufficient to 
domonstrate complianco '''lith all 
conditions or lhe applicable PBR. These 
provisions satisfy the rsquimments in 
40 CFR 51.163, which requires tho plan 
to contain the administrative procedures 
that will be followed in making the 
determination under 40 CPR 51.160[a). 
It also meets the requirements of 40 eFR 
51.211 which requires the owner or 
operator to maintain records and to 
periodically report to the State the 
nature and amounts of emissions and 
infonnation necessary to determine 
whether a source is in compliance. 

• All PER must be adopted or revised 
through rulemaking to incorporate the 
PER into the applicable Subchapters 
under Chapter 106. Such new or revised 
PBR must undergo public notice and a 
3D-day comment period, and TCEQ 
must address all comments received 
from tho public bofora finalizing its 
action to issue or reviso n PER. This 
meets the requirements of 40 CFR 
51.161, which requires Lho permitting 
authority to provide for opportunity for 
public comment on the information 
submitted and the State's analysis of the 
effect on construction or modification 
on ambient air quality. 

Tho TSD contains further information 
on how Subchapter A meets the 
roquiroments of Subpart I. 

E. Wily Are We Only Approving 
Subchapter A of Chapter l06? 

Texas submitted Subchapter A 
because that Subchapter contains the 
process by which TCEQ will issue or 
modify PBR. Subpart A contains the 
provisions which apply to all PBR and 
which ensure that individual PBR meet 
the requirements of subpart 1. The 
individual PBR are adopted in 
Subcbapters B througb X, of Chapter 
106.:1 In 1 996, Texas codified it'! existing 
Standard Exemptions into Subchapters 
B tlu'ough X and redesignated thorn to 
PBR in 2000. Because these existing 
Standard Exemptions were adopted 
Wlder Section 116.6, which is currently 
SIP-approved, they meet the 

;I.';lubchaptets B lhrough X of Chapter lOll wore 
not submlttod to EPA approval as SIP tIlViHiollH. 

Reg. Add. 44

Case: 10-60891   Document: 00511437281   Page: 113   Date Filed: 04/06/2011



Federal Register/Vol. 66, No. 131 /Wednesday, July g, 2003 /Proposed Rules 40869 

requirements of subpart I. Furthermore, 
new and amen dod PBR aro adopted in 
accordance with the general 
requirements in Subchapter A, which 
meet the applicable requirements of 
subpart 1 as discussod above. 
Accordingly, our approval of 
SUbchapter A of Chapter 106 is 
sufficient to assure that the PER meet 
t.he requirements in subpart I. 

F. What Other Actions Are We 
Proposing in Relation to PBR? 

The provisions for PER in Chapter 
106 replace the former provisions for 
exemptions from permitting which we 
had appruved in SSl1tion 116.6-
Exemptions. Because Chapter 106 
replaced the exemptions previously 
authorized und~r Section 116.6, we aro 
proposing to remove Soction 116.6 from 
the SIP. 

VITI. Proposal To Approve Chapter 
116-Control of Air Pollution by 
Permits for New Construction or 
Modification 

A. Subchopter A-Definitions 

1. What Are We Proposing To Approve? 

We propose to approve Section 
l1fi.14-Standard Permit Definitions. 
Snclion 116,14 includfls definitions of 
the following terms as they am used in 
Subchapter F-Standard Permits: off
plant receptor, oil and gas facility, and 
sulfur recovery unit. 

Z. ArB These Definitions Approvable? 

Those dofinitions are approvablo 
based upon their being comparable to 
cOl'msponding terms defined elsewhere 
in EPA regulations. Specifically. the 
definition of "off-plant receptor" is 
consistent with the definition of 
"ambient air" in 40 eFR 50.1{e). The 
definitions of "oil and gas facility" and 
"sulfur recov~l'y unit" are consistent 
with the terms "natural gas processing 
plant" und "sulfur recovory plant" as 
dofined in 40 CFR 60.630 and 60.641 
respectively. The TSD contains further 
information on our basis for proposing 
to approvA thASA dAfinitions. We are 
proposing approval of these definitions 
as support for the provisions of 
Subchapter F (Standard Permits) which 
we are also approving. 

B. Subchapter B-New Saurce Re\riew 
Permits (Iar minor sources) 

1. What Are We Proposing To Approve't 

We are proposing to approve revisions 
to the following: Section 116.110-
Applicability; Section 116.115-General 
and Special Conditions, and Section 
l1B. 116-Changes to Facilities. 

2. What Is Our Basis for Approving 
These Changes? 

o. Section 116.11O-AppJicobiJity. We 
proposo to approvo revisions to Section 
116.110,'1 which Texas submitted April 
29, 1994; July 22, 199B; and September 
11,2000. These changes revise Sectinn 
116.110 to add or revise reforences to 
provisions which relate to PER and 
Standard Permits, which we are 
proposing to approve elsewhere in this 
action. We propose the following: 

• Approval of Paragraph (2) of 
Section 116.110(a) which incorporales 
reforences ta condilions of Standard 
Permits. This meets 40 CFR 51.160(e), 
which provides that the SIP must 
identify the types and sizes of facilities 
which will be subject to review. 

• Approvul of nonsubstantive 
revision to Section 116.11U(a)(4), to 
change the reference from "exemptions 
from permitting" to "permits by rulo," 

• Approve a nonsubstantive change 
to Section 116.110(b) to remove a 
reference to flexible permits. 

b. Section 116.115-General and 
Special Conditions. 

We aro proposing to approvo rovisions 
to Soction 116.115,5 which Texas 
submitted April 29, 1994; August 17, 
1994; July 22, 199B; and December 9, 
2002; as follows: 

• Approval of Subsection (b) to 
Section 116.115, as submitted July 22, 
199B; and December g, 2002; which 
incorporates the General Provisions that 
holders of permits, special pennits, 
standard permits, and special 
exemptions must meet. Subsection (b) 
includes provisions relating to 
notification to the State concerning the 
progress of construction and start-up, 
requirements for sampling, and 
recordkeeping, requirements to meet 
emissions limits specified in the permit, 
requirements concerning maintenance 
of emission control, and compliance 
with rules. 

• Approval of a Paragraph 
(b)(2)(F)(vi) (submitted December 9, 
2002) which requires that a persall who 
certifies and registers a Federally 
enforceable emission limitation under 
Section 116.611 musl retain all records 

~On OctobllrlB. 2002 (67 FH 58700). EPA 
appfllvod Section 116.110. as odoptod Juno 17. 
H1D6. We did not approve Sections 11G.110(a)(2). 
(a)(3). nnd (cl. 

5 On October 16, 2002 (67 FR 56709). EPA 
npprovud Soclioll 116.115, os adopted June 17. 
1908. WIl did not approve SuctiOIlS110.115(b). 
(cj(2j(Aj(i), nnd (c)(2j(A)(ii)(I). In this nclion, we ara 
not approving Section 110.115(bj(2)(C)(tu). This 
provisi01L rola\es \0 Mass Emissions Cap and Trade 
Program nnd wns no\ adopted ill the submillals that 
we are proposing 10 approve in this nction. We will 
addrmlA SAGlIon 110.115(b)(2)(C}(IH) In a sepnrnte 
ocLion. 

demonstrating compliance for at least 
five years. 

• The above provisions meel the 
requirements of40 CFR 51.163, 51.211, 
51.212, and 51.230. See the TSD for 
more infonnation concerning how lhese 
requirements are met. 

c. Soction 11G.l1B-Changes to 
Facilities. 

We are proposing to approve revisions 
to Sectien 116.116,° which Texas 
submitted October 25,1999;' and 
September 11, 2000; as follows: 

• Approve nonsubstantive changes to 
Section 116.116(d) and (d)(1)-(2) to 
change the existing reference from 
"exemptions from permitting" to 
"ptfrmits by rule." 

• Approve nonsubstantive changes to 
Section 116.116(c)(4)-(5) to correct a 
cross reference from Section 116.111{3} 
to 116.111 (a)(2)(C). 

C. Subchapter F-Standard Permits 

1. What Are We Proposing To .f..pprove? 

We are proposing to approve the 
following Sections in Subchapter F of 
Chapter 116: Section 116.601-Types of 
Standard Permits, Section 116.602-
Issuance of Standard Permits, Section 
116.603-Public Participation in 
Issuance of Standard Permits, Section 
116.604-Dul'ation and Renewal of 
Registrations of Standard Permits, 
Section 116.605-Stundard Permit 
Amendment and Revocation, Section 
11B.BOB-Delegation, Section 116.Bl0-
Applicability, Section 116.611-
Regislration to Use a Slandard PermiL, 
Section 116.614-Standard Permit PAes, 
and Section 116.615-GeneruI 
Conditions. 

2. What Is a Standard Permit'l 

A Standard Permit is a permit which 
is adopted under 

Chapter 116, Subchapter F. 
Subchapter F provides an alternative 
process for approving the construction 
of certain categories of new and 
modified sources for which TCEQ has 
adopted a Standard Permit. These 
provisions provide for a streamlined 
mechanism for appruving the 
construction of certain sources within 
categories which contain numerous 
similar sources. 

UOn October 16. 2002 (67 FR 56709). EPA 
opprov[]d Section 116.11G, as ndoptod June 17. 
1998. We did not approve Sections 110.116(bj(3) 
and (e)-{ll. 

1 We are proposing to approve only lhe changes 
10 Section 110.110, submittod October 24.1999, 
which relole to PBR. This inc1udlls changes 10 
Section 116.116(d) nod (dj(1)-(2). We are taking no 
Dction on changes to Section 110.110(b)(3)-(4). 
submitted Oclober 24, lOgO, because these 
provisions do not relnte 10 PBR Ot to stondard 
penniLll. WI! will Dddrell~ S[]ction 116.116(bj(3)-(4) 
In 0 11Oparnl[] action. 
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A Standard Permit is available to 
sources which belong in categories for 
which TCEQ has adopted a Standard 
Permit under Suhchaplef F of Chap lor 
116. A Standard Permit is not available 
to a facility or group of facilities which 
undergo a chango which constitutes a 
llflW major source or major modification 
under title I of the Act, Part C 
(Preventiun of Significant Deterioration 
of Air Quality) or part D (Nonattainmont 
review). Such major source or major 
modification must comply with the 
applicable permitting requuHments 
under Chap tor 116, Subchaptor E, 
which meet the new source review 
requirements title I, part C or part D of 
the Act. A facility which qualifies fDr a 
Standard Permit must also comply with 
all applicable provisions of section 111 
of the Act (new source performance 
standards) and section 112 of the Act 
(Hazardous Air Pollutants). 
Furthermore, u facilily which qualifies 
fOI' a Standard Permit must comply with 
all rulos and regulations of TCEQ. 

3. Are the Provisions for Standard 
Permits Approvable? 

Texas' Standard Pormits are 
approvable as meeting the provisions of 
40 CFR Subpart I-Review DfNew 
SOUrCA!'i and Modit1cations (Subpart I). 
Subchapter F provides the requirements 
that a facility must meet to qualify for 
a Standard Permit. Such roquirements 
includfl: 

• Any facility or group of facilities 
which constitutes a now major source or 
major modification under Part CorD of 
title I of the Act must be permitted 
under regulatiuns fur Nonattainment 
Ruviuw of Prevention of Significant 
Deterioration of Air Quality. Such 
sources nro not eligible for a Standard 
Pormit. This moots 40 CFR 51.165 
(Permit requiroments) and 51.166 
(Pl'Ovonlion of significant deterioration 
Df air quality). 

• Sources qualifying for a Standard 
Permit must moet all applicable 
roquiroments undor section 111 of tho 
Act (new source performance standards) 
and section 112 of' tho Act (hazardous 
uir pDllutants), and must comply with 
all rules of TCEQ. This satisfies the 
requirDmonts Df 40 CFR 51.160(d) which 
requires that approval or any 
construction 01' modification must not 
affect the responsibility of the owner or 
DperatDr tD comply with applicable 
portions of the control strategy. 

• Subchapter F includes all the 
administrativo requirements which 
support the issuance and enforcement of 
a Standard Permit. This includes 
Registration of Emissions which limit a 
sDurce's PTE (Section 116.611) and 
Recordkeeping, which requires each 

source subject to a Standard Permit to 
maintain records sufficient to 
demonstrate compliance with all 
cDnditiDns Df the applicable Slandard 
Permit. These provisions satisfy tho 
rDquirements in 40 CFR 51.163 which 
requires tho plnn to contain the 
administrative proceduras that will bo 
followed in making the detennination 
under 40 CFR 51.160(a). It alsD meets 
the requirements of 40 CFR 51.211 
which mquires the owner or operator to 
maintain records and to periodically 
report to the State the nature and 
amounts of emissions and infonnalion 
necessary to determine whether a source 
is in compliance. 

• All Standard Permits are adDpled Dr 
revised through the process described in 
Sections 116.601-116.605. Such new or 
revisod Standard Permils musl undergo 
public notice and a 3D-day comment 
periDd, and TCEQ must address all 
comments ruceived from the public 
before finalizing its aclion to issue or 
revise a Standard Permit. This meots the 
requirements of 40 CFR 51.161 which 
requires the permitting authority to 
provide for opportunity for public 
comment on the information submitted 
and the State's analysis of the effect Dn 
construction or modification on ambient 
air quality. 

The TSD contains further information 
on how Subchapter A meets the 
rDquiroments Df Subpart I. 

4. What Sections in Subchapter FAre 
We Not Proposing To Approve in This 
Action? 

We are not proposing to approve the 
following Sections in Subchapter F: 
Section 116.617-Standard Permits for 
Pollution Control Projects, Section 
116.62D-Installation andlor 
Modification of Oil und Gas Facilities, 
and SectiDn 116.621-Municipal Solid 
Waste Landfills. Approval Df these 
sections is not necessary for our 
apprDval Df Texas' PBR and Standard 
Permits regulations submitted to EPA on 
Docember 9, 2002. Sections 116.617, 
116.620, and 116.621 will be addressed 
in a separale aclion. 

As stated previously, we are 
proposing to approve changes which 
Texas submitted December g, 2002, 
some of which address the doficiencies 
that we idontified in our January 7, 
2002, NOD. In that submitlal, Texas 
."lubmitted mvisions La Section 
116.61l-Registration to Use a Standard 
Permit. Section 116.611 is part of 
Subchapter F -Standard Pennits. TD 
date, we have not approved the 
provisions rolating to Standard Permits, 
including the earlier submittals of 
Soction 116.611. Section 116.611 is part 
of, and dependent upon, othor 

provisions of Subchapter F, and 
consequently Section 116.611 cannot 
stand alone. Therefore, we must 
approve other provisions of Subchapter 
F, including the earlier submittals of 
Section 116.611, which contain the 
proc~ss by which Texas issues and 
modifies Standard Permits when we 
approve the revisions to Section 116.611 
which Texas submitted December 9, 
2002. 

In order to approve Section 116.611, 
we are addressing the provisions of 
Subchapler F which include the process 
for issuing and modifying Standard 
Permits. We are today proposing to 
approve the provisions for issuing and 
mDdifying Standard Pormits which are 
fDund in SectiDns 116.601-116.606, 
116.610-116.611, and 116.614-116.615. 

SectiDns 116.617, 116.620, and 
116.621 are specific permits that Texas 
has issued. These Sections do not 
include any provisions relating to the 
process by which they (Dr eny Standard 
Permit) must be issued of modified. The 
Sections, which addross the process for 
issuing und modifying Slandard Permils 
(as identified above), are not dependent 
on Lba provisions of Seclions 116.617, 
116.620, and 116.621, and can be 
implemented withDut the approval Df 
Sections 116.617, 116.620, and 116.621. 
Thus, today's proposal does not include 
action on Sections 116.617, 116.620, 
and 116.621. We will review and take 
appropriate action on Sections 116.617, 
116.620, and 116.621, separately. 

IX. Proposal TD Approve Chapter 122-
Federal Operating Permits 

A. What Are We Proposing To Appmve? 

Wo are proposing to approve Section 
122.122-PTE, as submilted DDcember 
9,2002. 

B. Is Section 122.122 ApprovobJe? 

Section 122.122 contains provisions 
by which a source may register and 
c~rtify limitations on its production and 
operation which would limit its PTE 
bDIDw the level which wDuld make it a 
"major source" as defined under 40 eFR 
70.2. Texas revised the rule to address 
u deficiency identified in the NOD. The 
changes that were made and our 
evaluation of why the changes are 
appl'Ovablo arc discussed in section VI 
of this preamble. 

X. What Is Our Proposed Action? 

We are proposing the approval of 
revisions of'the Texas SIP to address 
Texas' SIP submittal dated December 9, 
2002. This includes Sections 106.6, 
revisions to Section 116.115, and 
Sections 116.611 and 122.122. These 
SIP revisions relate to Texas' programs 

Reg. Add. 46

Case: 10-60891   Document: 00511437281   Page: 115   Date Filed: 04/06/2011



Federal Register / Vol. 68, No. 131/ Wednesday, July 9, 2003/ Proposed Rules 40871 

for PBR. Standard Permits. and 
Operating Permits. 

The regulations allow a SOurCD to 
limit its PTE of a pollutant below the 
levul which would make it a major 
source as defined in the Acl. This 
includes regulations which Texas 
revised to allow an owner or operator of 
a source to register and certify 
fBRlrictioTIs and limitations that the 
ownor or operator will meet-to maintain 
its PTE below the major source 
threshold. The changes require the 
owner 01' operator to 5uhmit the cortifiod 
registrations to the Executive Director of 
TCEQ, tho appropriate TCEQ regional 
office, and to a1110eal air pollution 
conlrol agencies having jurisdiction 
over the site. The changes to Section 
12Z,lZ2 satisfactorily address the NOD 
by making tho PTE limils in the certified 
registrations practically and Federally 
enforceable. 

The revisions submilled December g, 
2002, are part.s of Texas' regulations fOl' 
PBR and Standard Permits, which EPA 
has not approvod to date. Because tho 
revisions concerning the certification 
and registration or PTE limits affect the 
regulations for PER and Standard 
Permits, wo also propose to approve 
other provisions of Chapters 106 and 
116 which incorporate Texas' 
regulations for PER and Standard 
Permits that Texas submilted to EPA on 
April 29. 1994; August 17, 1994; 
September 20, 1995; April 19, 1995; 
May 21, 1997; July 22. 1998; January 3, 
2000; Sp.ptembBl' 11, 2000; October 4, 
2001; July 25. 2001; and December 9, 
2002. 

XI. Statutory and Executive Order 
Reviews 

Under ExecutivA OrdAr 12855 (58 FR 
51735. October 4,1993). this proposed 
action is not a "significant regulatory 
action" and thorefore is not subject to 
rfWiAW by tho Office of Managemp.nt and 
Budget. For this reason, this action is 
also not subject to Executive Order 
13211, "Actions Concerning Regulations 
That Significantiy Affect Energy Supply, 
Distribution. or Use" (55 FR 28355. May 
22,2001). This proposed action merely 
proposes to approve state law as 
moeting Foderal requirements and 
imposes no additional requirements 
beyond those imposed by state law. 
Accordingly, the Administrator certifies 
that this proposed rulfl will not have a 
significant flconomic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). Because this rule 
proposes to approve pre-existing 
requirements under state law and does 
not impose any additional enforceable 
duty beyond that required by state law, 

it does not contain any unfunded 
mandate or significantly or uniquely 
affect small governments, as described 
in the Unfunded Mandates Reform Act 
of 1995 (Public Law 104-4). 

This proposed rule also does not have 
tribal implications because it will not 
have a substantial direct effect on one or 
more Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes, 
a::; ::;pecified by Executive Order 13175 
(55 FR 57249. November 9,2000). This 
action also does not have Federalism 
implications because it does not have 
substantial direct effects on tho States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132 (64 I1R 43255. 
August 10,1999). This action merely 
proposes to approv~ a state rule 
implementing a Federal standard, and 
does not alter the relationship or the 
distribution of power and 
respon::;ibilitifls established in the Clean 
Air Act. This proposed rule also is not 
subject to Executive Order 13045 
"Protection of Children from 
Environmental Health Risks and Safety 
Risks" (52 FR 19885, April 23, 1997), 
because it is not economically 
significant .. 

In reviewing SIP submissions, EPA's 
role is to approve state choices, 
pl'Ovided that they meet the criterin of 
the Clean Air Act. In this context, in the 
absonce of a prior existing requirement 
for the State to usc voluntary consensus 
standards (VCS), EPA has no authority 
La disapprove a SIP submission for 
failure to USA VCS. It would thus be 
inconsistent with applicable law for 
EPA, when it reviews a SIP submission, 
to use VCS in place of a SIP submission 
that otherwise satisfies the provisions of 
the Clean Air Act. Thus. the 
mquirements of section 12{d) of the 
National Technology Transfer and 
Advancement Act of 1995 (15 U.S.C. 
272 note) do not apply. This proposed 
rule does not impose an information 
collection burden under the provisions 
of the Paperwork Roduction Act of 1995 
(44 U.S.C. 3501 et seq.). 

List of Subjects in 40 CFR Part 52 

Euvironmental protoction, Air 
pollution control, Carbon monoxide, 
Intergovernmental relations, Lead, 
Nitrogen dioxide, Ozone, Particulate 
matter, Reporting and recordkeeping 
requirements, Sulfur oxides, Volatile 
organic compounds. 

Daled: June 30, 2003. 
Richard E. Greene, 
Regional Admini:,'tralor, Region 6. 
[FR Doc. 03-17339 Filed 7-8-03; 8:45 ami 
BILLING CODE 868D-60-P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part70 

[TX-154-2-7609; FRL-7525-4] 

Proposed Approval of Revisions and 
Notice of Resolution of Deficiency for 
Clean Air Act Operating Permits 
Program in Texas 

AGENCY: Environmenlal Proteclion 
Agency (EPA). 
ACTION: Proposed rule. 

SUMMARY: The EPA is proposing to 
approve revisions to the Texas title V 
Operating Permit Program submitted by 
the Texas Commission on 
Environmental Quality (TCEQ) on 
December 9, 2002. In a Notice of 
Deficiency (NOD) published on January 
7.2002, EPA notified Texas ofEPA's 
finding that the State's periodic 
monitoring regulations, compliance 
assurance monitoring (CAM) 
regulations, periodic monitoring and 
CAM general operating permits (GOP). 
statement of basis requirement, 
applicable requirement definition and 
potential to emit (PTE) registration 
regulations did not meet the minimum 
Federal requirements of the Clonn Air 
Act and the regulations for State 
operating permit programs. This action 
proposos approval of revisions TCEQ 
submitted to correct the identified 
deficiencies. Today's aclion also 
proposes approval of other revisions to 
the Texas title V Operating Permit 
Program submitted on December 9, 
2002, which relate to concurrent review 
and credible evidence. The December 9, 
2002, submittal also included revisions 
to the Texas State Implementation Plan 
(SIP). Elsewhere in today's Federal 
Register, we are proposing to approve 
those SIP revisions which were 
submitted on December g, 2002. 
DATES: The EPA must receive your 
written comments on this proposal no 
later than August B, 2003. 
ADDRESSES: Comments may be 
submitted to Guy Donaldson. Acting 
Section Chief, Air Permits Section, 
Environmental Protection Agoncy, 
Region 6, Air Permits Section (6PD-RJ, 
1445 Ross Avenue, Dallas, Texas 75202-
2733. Comments may also be submitted 
electronically or through hand delivery/ 
courier. Please follow the detailed 
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EPA-ApPROVED REGULATIDNS IN THE DELAWARE SIP 

Siale citation TItielsubJect Slate effective dale EPA approval date Explanation 

Regulation 24 ...................... . Control of Volatile Organic Compound Emissions 

Section 2 ............................. . Definitions .,., .................... . January 11. 2002 ............ . November 14, 2003, [Fed
eral Register page ella
tlonJ. 

Seelian 26 ............ ".............. Gasoline Dispensing Fael!- January 11, 2002 November 14, 2003, [Fed
eral Register page clta
tlonJ. 

lty Stage I Vapor Re-
covery. 

Section 36 .............. "............ Stage II Vapor Recovery.. January 11,2002 November 14, 2003, IFed
eral RegIster page cita
tlonJ. 

IFR Doc. 03-28417 Film111-13-03; 8:45 om] 
BILLING CODE 6560-60-P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[TlH 54-1-7590; FRL-75S5-8J 

Approval and Promulgation of 
Implementation Plans; Texasj 
Revisions to Regulations for Permits 
by Rule, Control of Air Pollution by 
Permits for New Construction or 
Modification, and Federal Operating 
Permits 

AGENCY: Environmental Protection 
Agency (EPA1. 
ACTION: Final rule. 

SUMMARY: The EPA is taking final action 
to approve revisions of the Toxas State 
Implementation Plan [SIPJ. The plan 
revisions include changes that Texas 
adopted to address deficiencies that 
wore identified on January 7, 2002, and 
uther changes adopted by Texas to 
regulatiuns that include pl'Ovisions for 
Permits by Rule [PBRl and Standard 
Permits. This includes revisions that the 
Texas Commission on Environmontal 
Quality [TCEQJ submitted to EPA on 
April 29,1994: August 17, 1994: 
SnptAmber 20,1995: April 19,1996: 
May 21,1997: july 22, 199B: October 25, 
1999: january 3, 2000; September 11, 
2000: luly 25, 2001: and December 9, 
2002, This action is being taken under 
section 110 of the Federal Clean Air Act 
[the Act, or CAAJ. 
EFFECTIVE DATE: This rule is effective on 
December 15, 2003. 

ADDRESSES: Copies of documents 
relevant to this action are available for 
public inspection during normal 
business hours at the following 
locations. Anyone wanting to exumine 
these documents should schedule an 
appointment with the appropriate 
office, if possible, two working days in 
advance of tho visit. 

Environmental Protection Agency, 
Region 6, All' Permits Section [6PD-RJ, 
1445 Ross Avenue, Dallas, Texas 75202-
2733. 

Texas Commission on Environmental 
Quality, Office of Air Quality, 12124 
Park 35 Circle, Austin, Texas 78753. 
FOR FURTHER INFORMATION CONTACT: 
Stanley M. Spruiell of the Air Permits 
Section at [214J 665-7212, or 
spruiell.stonJey@epa.gov. 
SUPPLEMENTARY INFORMATION: 
Throughout this document "we," "us," 
or "our" moans EPA. 

Table of Contents 
1. WIHll Is Being Addressed in This 

Document? 
II. Final AcHon Concorning the Notice of 

Doficioncy Issues 
Ill, Final Action Concerning Chapler 106-

Permits by Rule 
IV, Finnl Action Concerning Revisions to 

Chapter 11G-Control of Air Pollution by 
Permits for New Construction or 
Modification 

V. Final Action Concerning Chapler 122-
Feueral Oporating Pormils 

VI. Summary ofToduy's Final Action 
VlI, Stututory and Executive Order Reviews 

I. What Is Being Addressed in This 
Document? 

In today's action we are approving 
into the Texas SIP revisions to Chapter 
1 06-Pennits by Rule, Chapter 116-

Control of Air Pollution by Permits for 
New Construction or Modification, and 
Chapter 122-Federal Operating 
Permits, Some of these revisions were 
made to correct certain deficiencies 
identified by EPA in a Notice of 
Deficiency [NODl for Texas' Title V 
Oparating Permit Program. The EPA 
issuod the NOD on january 7, 2002 [67 
FR 7321, under its authority at 40 CFR 
70.10[bJ. The NOD was based upon 
EPA's finding that several State 
requirements for the Title V operating 
permits program did not meet the 
minimum Federal requirements of 40 
CFR part 70 and the Act. Texas adopted 
rule revisions to address the potential to 
emit (PTE) requirements identified in 
the january 7, 2002, NOD. Texas 
submitted parts of these and other rule 
changes as revisions to its SIP on 
December g, 2002, including revisions 
to section lOG.6-Rogistration of 
Emissions. soc Lion 116.115-Gonoral 
and Special Conditions, section 
1IG,611-Registration to Use a Standard 
Permit, and section 122.122-Potentiul 
to Emit. 

The December 9, 2002, submittal also 
includes revisions to Texas' Title V 
Operating Permits Program, We will 
address these and other regulations 
which revise Texas' Operating Permits 
Program, in a separate Federal Register 
action, 

The December 9, 2002, SIP submiltal 
includes revisions to Texas' regulations 
for PER and Texas' regulations for 
Standard Permits. Tbe EPA is also 
approving earlier S]P submittals which 
include the adoption of Texas' programs 
for PBR and Standard Permits under 
Chapter 106-Permits by Rule; Chapter 
116, Subchapter F-Standard Permits, 
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section 116.14-Standard Permit 
Definitions in Chapter 116, Subchapter 
A-Definitions, and Sections 116.110 
and 116.116 in Subchapter B-New 
Source Review Permits. Furthermore, 
the approval of the submitted provisions 
of Chap tor 106 would roplace the 
currant SIP-approved section 116.6-
Exemptions. Accordingly, we are 
removing section 116.6 from the SIP. 

On July 9. 2003 [68 FR 40865), we 
proposed to approve into the Texas SIP 
the revisions to Chap tor 106, Chapter 
'116, and Chapter 122, as descrihfld 
abovo. In rosponse to our proposal, WB 

received no comments. 
In today's action, consistent with tho 

following discussion, we are approving 
these revisions to Chupt!:fl'S 106, 116, 
and 122, BR part ofthA Texas SIP. 

II. Final Action Concerning the Notice 
of Deficiency Issues 

A. What Was the PTE Registration 
Deficiency Which Required a SIP 
Revision? 

Many stationary source requirements 
of the Act apply only to major sources, 
whose emissions of air pollutants 
exceod a threshold emissions level 
specified in the Act. However, such 
.'wurce ... may legally avoid program 
requirements by taking Federully
enforceable permit conditions which 
limit their PTE to a level below the 
applicable major source threshold. 
Thoso permit conditions, if violated, aro 
subject to enforcement by EPA, the State 
or local agency, or by citizens. Federal 
enforceability ensures that the 
conditions placed on emissions to limit 
a source's PTE are enforceable as both 
a legal and practical matter. 

Texas has adopted regulations which 
enable a source to register and certify 
that its PTE is below the applicable 
major source threshold. These certified 
registrations contain il description of 
how the source will limit its PTE beluw 
the major source threshold and include 
appropriate oporation and production 
limitations, appropriate monitoring and 
recordkeeping which domonsLrate 
compliance with the operation and 
production limits which the source is 
certifying to meet. 

In the NOD, we informed Texas that 
section 122.122 was not practicably 
enforceable becauso tho regulation 
ellowed a facility to keep all 
documentation of its PTE limitation on 
site without providing any notification 
to the State or EPA. Therefore, neither 
the public, TCEQ, nor EPA could 
determine the PTE limitation without 
going to the site. A facility could change 
its PTE limit several times without the 
public or TCEQ knowing about the 
change. Therefore, these limilations 

were not practically enforceable, and 
TCEQ bas revised this reguletion to 
make it practically enforceable. The 
NOD required that the revised 
regulation be approved into the SIP 
before it and the registrations are 
Federally enforceable. See 67 FR 735. 

B. How Did Texas Address This 
Deficiency? 

To address this deficiency, TCEQ 
amended section 122.122 to roquire 
certified registrations of emissions 
establishing a Federally-enforceable 
emission limit to be submitted to the 
Executive Director of TCEQ, the 
appropriate regional office, and ulliocal 
air pollution control agencies having 
jurisdiction over the situ. In addition, 
the Commission submitted the amended 
scction 122.122 to EPA as a revision to 
the Texas SIP. Section 122.122 slates 
that all represenlations with regard to 
emissions, production or operational 
limits, monitoring, and reporting shall 
become conditions upon which the 
stationary source shall operate and shall 
include documentation of the basis of 
emission rates [section 122.122[bJ-[c)). 

C. Do the Changes Correct the PTE 
Registration Deficiency? 

The TCEQ has revised Chapter 122 to 
requiIll regisb'ations to be submittod to 
the Executive Director, to the 
appropriate Commission regional office, 
and ulliocal air pollution control 
agencies, and a copy to be maintained 
on-sito at the facility. The rule therefore 
satisfies the legal requirement for 
practical enforceability which was cited 
in the NOD. Accordingly, we Bre 
approving section 122.122 as a revision 
to the Texas SIP and to find that the 
revision to saction 122.122 satisfies 
Toxas' requirement to correct tho PTE 
registration deficiency identified in the 
January 7, 2002, NOD. 

m. Final Action Concerning Chapter 
106-Permits by Rule 

A. What Are We I!pproving? 

We are approving provisions of 
Subchapter A [General Requirements) 
under Chapter 106 which Texas 
submitted July 25, 2002, and revisions 
submitted Docember 9, 2002. This 
includes the following Sections: seclion 
lOB.l-Purpose, seclion 10B.2-
Applicability, section 106.4-
Requin~ments for Permitting by Rule, 
section 10B.5-Public Notice, section 
10B.6-Registration of Emissions, 
section 10B.8-Recordkeeping, and 
section 10B.13-References to Standard 
Exemptions and Exemptions from 
Permitting. 

B. What Is the History of PER and 
Chapter lOB? 

Prior to 1993, Standard Exemptions 
were addressed in sec lion 116.6 which 
we approved August 13,1982 [47 FR 
35193). In a SIP submittal dated August 
31, 1993, Texas recodified the 
provisions for Standard Exemptions into 
Subchapter C of Chapter 116. In 1996, 
Texas subsequently recodified its 
provisions for Standard Exemptipns into 
Chapter 106. In 2000, Texas 
redesignated the Standard Exemptions 
to PBR. 

On July 25, 2002, Texas submitted 
Subchapter A wbicb includes Sections 
106.1,106.2,106.4,106.5,106.6,106.8, 
and 10B.13. On December 9, 2002. Texas 
submitted revisions to section 10B.B 
which address procedures by which 
registrations of emissions effectively 
limit a source's PTE. Because these 
Sections replace Subchapter C of section 
116, as submitted August 31, 1993, there 
is no neod [or EPA to act on Subchapter 
C of section 116. 

C. What Is 0 PBR? 

A PBR is a permit which is adopted 
under Chapter 106. Chapter 106 
provides an alternative process for 
approving the construction of new and 
modified facilities or changes within 
facilities which TCEQ has determined 
will not make a significant conLribution 
of air conlaminants to the atmosphere. 
These provisions provide a sLreamlined 
mechanism for approving the 
construction of certain small sources 
which would otherwise be required to 
apply for and receive a permit before 
commencing construction or 
modification. 

A PER is available only to sources 
which belong in categories for which 
TCEQ has adopted a PBR in Chapter 
106. A PBR is availeble only to a facility 
that is authorized to emit no more than 
250 tons per yeer [tpy) of carbon 
monoxide (CO) or nitrogen oxides 
[NOx); or 25 tpy of volatilo organic 
compounds [VOC), sulfur dioxide [S02), 
or inhalable particulate matter [PM,o); 
or 25 tpy of any other ail' contaminant, 
except carbon dioxide, water, nitrogen, 
mathano, ethano, hydrogon. and oxygen 
[section 106.4[a)[1)). A PBR is not 
available to a facility or group of 
facilities which undergo a change which 
constitutes a new major sourco or major 
modification under Title I of the Act, 
part C (Prevention of Significant 
Deterioration of Air Quality) or pert D 
{Nonattainment Review) (section 
106.[a)[2)-[3)). Such major source or 
major modification must comply with 
the applicable permitting requirements 
under Chapter 116, Subchapter B, 
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which meet the now source review 
requirements of Title I, part C or part D 
of the Act. A facility which qualifies for 
a PBR must also comply with all 
applicable provisions of section 111 of 
the Act (Standards of Performance for 
New Stationary Sources or New Source 
Performance Standards (NSPS)) and 
section 112 of the Act (National 
Emission Standards for Hazardous Air 
Pollutants (NESHAP)) (section 
lOG.4(uJ(G)). Furthermore, a facility 
which qualifies for a PER rnu!'ll comply 
with all rules and regulations ofTCEQ 
(section 106.4(C)). 

D. Are Texas' PER Approvoble? 

The PBR are approvable as meeting 
the requirements of 40 CFR part 51, 
subpart I-Review of New Sources and 
Modifications (subpart 1).1 Section 106.1 
provides that only certain types of 
facilities or changes within facilities 
which do not maku a significant 
contribution of air contaminants to the 
atmosphere aro oligiblo for a PBR. This 
satisfios tho requirements of 40 CPR 
01.160(a) which provides that the SIP 
must inr:ludo pf()cndures that nnable the 
pArmilting authority to dntermine 
whether the construction or 
modification will result in a violation of 
applicable portions of the control 
strategy or interfere with attainment or 
maintenance of a national ambient air 
quality standard. 

Section 106.4 further provides 
additional requirements that a facility 
must meet to qualify for a PBR. Such 
requirements include: 

• Limiting PER only to facilities 
which are authorizod to omit no morc 
than 250 tpy of CO or NO,,; or 25 tpy 
orvocs. SO" or inhalable PM,,; or 25 
tpy of any athol' air contarninanL oxcept 
carbon dioxide, water, nitrogen, 
methane, ethane, hydrogen, and oxygen. 
This meets 40 eFR 51.160(e), which 
provides that the SIP must identify the 
types and sizes of facilities which will 
be subject to review. 

• Any facility or group of facilities 
which constitutes a new major source of 
major modification under part C or D uf 
Title I of the Act must be permitted 
under regulations for Nonattainment 
Review or Provention of Significant 
Deteriorulion of Air Quality. Such 
source.9 are not eligible for a PER. Thi.9 
meets 40 CPR 51.165 (Purrnil 
roquiremp.nts) and 51.166 (Prevention of 
significant deterioration of air quality). 

• Sources qualifying for a PER must 
meet all applicable requiroments under 

1 Subpnrt I contains tho provisions that n SIP lIIust 
iur:Jude to uddress lhe construction of new sources 
und tllll modificaLlon or Axlsling sourcns. Subpart 1 
illc\ud(l~ lwctiollS 51.1IiO-51.1 nn. 

section 111 of the Act (NSPS) and 
section 112 of the Act (NESHAP), and 
must comply with all rules of TCEQ. 
This satisfies the requirements of 40 
CFR 51.160(d) which require that 
approval of any construction or 
modification must not affect the 
respon.9ibility of the owner or operator 
to comply with applicable portions of 
the control strategy. 

• Subchapter A includes all the 
administrative requirements which 
support tho issuance and enforcement of 
PER. This includes registration of 
emissions which limit a source's PTE 
(section 106.6), and Recordkeeping, 
which requires each source subject to a 
PBR to maintain records sufficient to 
demonstrate compliance with all 
conditions of the applicable PBR 
(section 106.8). These provisions satisfy 
the requirements in 40 CFR 51.163, 
which require the plan to contain the 
administrative procedures that will be 
followed in making the determination 
under 40 CFR 51.160(a). It also meets 
the requirements of 40 CFR 51.211 
which requires the ownttr or operator to 
maintain rocords and to periodically 
report La the State the nature and 
amounts of emissions and information 
necessary to determine whether a source 
is in compliance. 

• All PER must be adopted or revised 
through rulemaking to incorporate the 
PBR into the applicablo Sub chapters 
under Chapter 106. Such new Dr revised 
PBR must undergo public notice and a 
on-day comment period, and TCEQ 
must address all comments recoived 
from the public bafore finalizing its 
action to issue or revise a PBR. This 
meets the requirements of 40 CFR 
51.161, which requires the permitting 
authority to provide for opportunity for 
public comment on the State's analysis 
of the effect of construction or 
modification on ambient ail' quality. 

The TSD contains further information 
on how Subchapter A of Chapter 106 
meets the requirements of subpart 1. 

E. WiJy Are We Only Approving 
Subchapter A of Chapter 106? 

Texas submitted Subclulpter A 
because that subchapter contains the 
process by which TCEQ will issue or 
modify PBR. Subpart A contains tho 
provisions which apply to all PBR and 
which ensure lhat individual PBR meet 
the requirements of.'tubpart I. The 
individual PBR are adopted in 
Subchapters B through X, of Chap tar 
106.' In 1996, Texas codified its exlsting 
Standard Exemptions into Sub chapters 
B through X and redesignated them to 

a Subcbaptorll B through X of Chaptor 106 were 
not slIumillnrllo EPA upprovul all SIP rnvilliollll. 

PBR in 2000. Because these existing 
Standard Exemptions were adopted 
under section 116.6, which is currently 
SIP-approved, they meet the 
requirements of subpart I. Furthermore, 
new and amended PBR are adopted in 
accordanco with tho general 
requimments in Subchapter A, which 
meet the applicable requirements of 
subpart 1 as discussed above. 
Accordingly, our approval of 
Subchapter A of Chapter 106 is 
sufficient to assure that the PBR meet 
the requirements in subpart 1. 

F. What Other Actions Are We Taking 
in Relation to PER? 

The provisions for PER in Chapter 
106 replace the former provisions for 
exemptions from permitting which we 
had approved in section 116.6-
Exemptions. Because Chapter 106 
replaced the exemptions previously 
authorized under section 116.6, we are 
removing section 116.6 from the SIP. 

IV. Final Action Concerning Revisions 
to Chapter 116-Control of Air 
Pollution by Permits for New 
Construction or Modification 

A. Subchaptur A-Definitions 

1. What Are We Approving? 
We are approving section 116.14-

Standard Permit Definitions. Section 
116.14 includes definitions ofthe 
following terms as they are used in 
Chap tor 116, SUbchapter F-Standard 
Permits: Off-plant receptor, oil and gas 
facility, and sulfur recovery unit. 

2. Are These Definitions Approvable? 
These definitions are approvable 

based upon their being comparable to 
corresponding terms defined elsewhere 
in EPA regulations. Specifically, the 
definition of "off-plant receptor" is 
consistent with the definition of 
"ambient air" in 40 CFR 50.1(e), The 
definitions of "oil and gas facility" and 
"sulfur recovery unit" are consistent 
with the terms "natural gas processing 
plant" and "sulfur recovery plant" as 
defined in 40 CFR 60.630 and 60.641 
respectively. The TSD contains further 
information on our basis for approving 
these definitions. These definitions 
support the proVisions of Subchapter F 
(Standard Permits) which we are also 
approving. 

B. Subchapter B-New Source Review 
Permits (for minor sources) 

1. What Are We Approving? 
We are approving revisions to the 

following: section 116.110-
Applicability; section 116.115-General 
and Special Conditions, and section 
116.116-Changes to Facilities. 
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2. What Is OUf Basis for Approving 
These Changes? 

a. Section 116.110-Applicability. We 
are approving revisions to section 
116.11U :1, which Texas submitted April 
29,1994; July 22, 1998; and September 
11,2000. These changes revise section 
116.110 to add or revise references to 
provisions which relate to PBR and 
Standard Permits, which we are 
approving elsewhere in this action. We 
are approving the following: 

• Approval of paragraph (2) of section 
116.110(a) which incorporates 
references to conditions of Standard 
Permits. This meats 40 CFR 51.160(e), 
which provides that the SIP must 
identify the types and sizBS of facilities 
which will be subject to review, 

• Approval of nonsubstantive 
revision to section 116.110(8)(4), to 
chango tho reference from "exemption;;; 
from pBnnitting" to "permits by l11le." 

• Approve a oonsubstantivo chango 
to section llB.ll0(b) to remove a 
refllrence to f1Axible pArmits. 

b. Suctiun 116.115-General and 
Special Conditions. We am approving 
revisions to soclion 110.115'1, which 
Toxas submitted April 29, 1994; August 
17.1994; )uly 22, 1998; and December 
g, 2002; as followR: 

• Approval of Subsection (b) to 
section 116.115 r., as submitted July 22, 
1£198; and Decombor 9,2002; which 
incorporates Lbo Goneral Provisions that 
holdors of Permits, Special Permits, 
Standard Permits, and Spacial 
EXflmptions musl meet. SubRAction (b) 
includes provisions relating to 
notification to the State concerning the 
progress of construction and start-up, 
requirements for sampling and 
recordkeeping, requirements to meet 
emissions limits specified in the permit, 
requirements concerning maintenance 
of emission control, and compliance 
with rules. 

• Approval of paragraph (b)(Z)(F)(vi) 
(submitted December 9, 2002) which 
requires that a person who certifies and 
registers a Federally enforceable 
omission limitation under section 
116.611 must retain all records 
dumunstrating compliance for at leust 
five years. 

J On September 1B, 2002(57 FR 56709). EPA 
approved section lIn. lID. as adopted JUlie 17, 
199[1. Wu did not approvB Sections 11G.lIO{a)(Z). 
(a)(J). nnd (c). 

'IOn SuptlllllllUr 18, 2002 (G7 FR 5B709), EPA 
approved sectioil 115.115, liS adopted June 17, 
199B. We did not approve Sections I1G.115(b), 
(c)(2j(Aj(i), lind (c)(2)(A)(iij{I), 

5 In this action, we lire not approving tiectioll 
116.115(b)(2)(C)(iii). This provision relatos to Mass 
Emissiolls Cap aud Trude Progrnm and was not 
adopted in the submittals thal wu nre approving ill 
this action. We will address soction 
11 fi.115(h)(2)(C)(lii)In a Hnpamte IIcLinu. 

• The above provisions meet the 
requirements of 40 CFR 51.163, 51.211, 
51.212, and 51.230. See the TSD for 
moro information concerning how thoso 
roquimments are met. 

c, Section 116,110-Changes to 
Facilities, We are approving revisions to 
section 116.116 0 , which Texas 
submitted October 25, 1999 '; and 
September 11, 2000; as follows: 

• Approve nonsubstantive changes to 
section 116.116(d) and (d)(1)-(2) to 
change the existing reference from 
"exemptions from permitting" to 
"permits by rule." 

• Approve nonsubstantive changes to 
section 116.116(c)(4)-(5) to correct a 
cross mforance from soctian 116.111(3) 
to section 116.111 (a)(2)(C). 

C. Subchapter F-Stondard Permits 

1. What Are We Approving? 
We arc approving the following 

Sflctions in Subchapter F of Chaptflr 
116: section 116.601-Types of 
Standard Permits, section 116.602-
Issuanco of Standard Permits, soction 
116.603-Public Participation in 
Issuance of Standard Permits, section 
116.604-Duration and Renewul of 
Registrations to Use Standard Permits, 
section 116.60S-Standard Permit 
Amendment and Revocation, section 
116.6U6-Delegation, section 116.010-
Applicability, section 116.611-
Registration to Use a Standard P~rmit, 
section 116.614-Standard Permit Fees, 
and section l16.61S-Golloral 
Conditions. 

2. What Is a Standard Permit? 
A Standard Permit is a permit which 

is adopted under Chapter 116, 
Subchapter F. Subchapter F provides an 
alternative process for approving the 
construction of certain categories of new 
and modifiad sources for which TCEQ 
has adopted a Standard Pormit. Those 
provisions provide for a streamlined 
mechanism for approving the 
construction of certain sources within 
catogories which contain numerous 
similar source:;. 

A Stundurd Permit is available to 
sources which belong in categories for 
which TCEQ has adopted a Standard 
Permit und~r Subchaptor F of Chapter 
116. A Standard Pormit is not available 

liOn Seplembar 18, 2002 (67 FR 5B709), EPA 
approved section 115.116, as adopted June 17, 
1908. We did not approve SocUons 116.110{b)(J). 
(u), find (f). 

7We nre npproving only the changes 10 soclion 
116.116, submitted October 25, 1999, which rolate 
to PBR. This includes changlls to section lIO.lIO(d) 
aud (d)(1H2). We are taking no aclion all changes 
to soctiou 110.] 11i(b)(J)-{4), submitted October 25, 
1999, becausl! these provisions do nol relale to paR 
or to Standard PemIils. We will address sectioll 
1111.1111(h){:'1)-(4)III a sepamln action. 

to a facility or group of facilities which 
undergo a change which constitutes a 
new major source or major modification 
under Tille I or the Act, part C 
(Prevention of Significant Detorioration 
of Air Quality) or part D (Nonattainment 
Review). Such major source or major 
modification must comply with the 
applicable permitting requirements 
under Chapter 116, Subchapter S, 
which moot tho now source roviow 
requiremflnts in Title I, part C or part D 
of the Act. A facility which qualifies for 
a Standard Permit must also comply 
with all applicablo provisions of soction 
111 of the Act (NSPS) and section 112 
of the Act (NESHAP). Furthermore, a 
facility which qualifies for a Standard 
Permit must comply with all rules and 
regulations of TCEQ. 

3. Are Texas' Provisions for Standard 
Permits Approvable? 

Texas' Standard Permits Hre 
approvable as meeting lhe requiremenls 
of subpart 1. Subchapter F under 
Chapter 116 provides the requirements 
that a facility must meet to qualify for 
a Slandard Permit. Such requirements 
include: 

• Any facility or group of facilities 
which constitutes a new major source or 
major modification under part C or D of 
Title I of the Act must be permitted 
under regulations for Nonallainment 
Review or Prevention of Significant 
Deterioration of Air Quality. Such 
sources are not eligible for a Standard 
Permit. This mAAts 40 CFR 51.165 
(Permit requirements) and 51.166 
(Prevention of significant deterioration 
of air quality). 

• Sources qualifying for a Standard 
Permit must meet all applicable 
requirements under section 111 of the 
Act (NSPS) and section 112 of the Act 
(NESHAP), and must comply with all 
rules of TCEQ. This satisfies the 
requirements of 40 CFR 51.160(d) which 
requires that approval of any 
construction or modification must not 
affoctlho rcsponsib1lity of tho owner or 
operator to comply with applicable 
portions of the control stralegy. 

• Subchapter F includes all the 
administrative requirements which 
support the issuance and enforcement of 
a Standard Pormit. This includes 
registration of emissions which limit a 
source's PTE and Recordkaeping, which 
requires each source subjecllo a 
Standard Permit to maintain fflcords 
sufficient to demonstrate compliance 
with all conditions of the applicabla 
Standard Permit. These provisions 
satisfy the requirements in 40 CFR 
51.163 which requires the plan to 
contain the administrative procedures 
tilat will be followed in making the 
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determination under 40 CFR 51.160(a). 
Those provisions also meet the 
requirenumts of 40 CFR 51.211 which 
require the owner or operator to 
maintain records and to periodically 
report to the State the nature and 
amounts of omissions and information 
nAcAsRBry to dflterrnine whether a source 
is in compliance. 

• All Standard PermiL'l are adopted or 
revised through the proc~ss describod in 
Sections 116.601-116.605. Such new Of 
revised Standard Permits must undergo 
puhlic noUco and U 30-day comment 
period, and TCEQ must eddress all 
cunmlents received from the public 
boforo finalizing its action to issuo or 
rAvisA a Standard Pfmnit. This mARts tho 
requirements of 40 CFR 51.161 which 
requires the permitting authority to 
provido for opportunity for public 
comment on the information submittod 
and the Slate's analysis of the effect on 
construction or modifil.:ation on ambient 
air quality. 

The TSD contains further information 
on how Subchapter F of Chapter 116 
moets the requirements of subpart 1. 

4. What Sections in Subchapter FAre 
Wo Not Approving in This Action? 

We are not approving the following 
Sections in Subchaptor F: section 
116.617-Standard Permits for Pollution 
Control Projects, section 116.620-
Installation and/or Modification of Oil 
und Gas PaciliLies, and section 
116.621-Municipal Solid Waste 
Landfills. Approval of these sections is 
not necessary for our approval of Texas' 
PER and Standard PermiLs regulations 
submitted to EPA on December g, 2002. 
Sections 116.617.116.620. and 116.621 
will be addressed in a separate action. 

As slated previously, we are 
approving changes which TAxas 
submitted Decembor g, 2002, some of 
which address the deficiencies that we 
identified in our January 7, 2002, NOD. 
In that submittal, Texas submitted 
revisions to section 116,611-
Registration to Use a Standard Permit. 
Section 116.611. is part of Subchapter 
F-Standard Permits. To dute, we have 
nut approved the provisions relating to 
Standard Permits, including thu uarlier 
submittals of soction 116.611. Section 
116.611 is parl of, and dopondont upon, 
olher provisions of Subchapler F, and 
consequently seclion 116.611 cannot 
sland alnnA, ThBrBfom, WB must 
approve other provisions of Subchapter 
F, including the earlier submittals of 
soction 116.611, which contain the 
process by which Texas issues and 
modifies Standard Permits when we 
approve the revisions to section 116.611 
which Texas submitted December g, 
2002. 

In order to approve section 116.611, 
we are addressing the provisions of 
Subchapter F which include the process 
for issuing and modifying Standard 
Permits. We are approving the 
provisions for issuing and modifying 
Standard Permits which are found in 
Sections 116.601-116.606, 116.610-
116.611, and 116.614--116.615. 

Sections 116.617, 116.620, and 
116,621 are specific permits that Texas 
has issued. These Sections do not 
include any provisions relating to the 
process hy which they (or any Slandard 
Permit) must be issued or modified. The 
Sections which address the process for 
issuing Hnd modifying Standard Pormits 
(as idenUfied above) arB not depflndent 
on the provisions of Sections 116.617, 
116.620, and 116.621, und can be 
implemented without tho approval of 
Sections 116.617, 116,620, and 116,621. 
Thus, today's final action does not 
include action on Sections 116.617, 
116.620, and 116.621, We are also 
taking no action today on section 
116.601 (a)(l) which contains cross
rl:lferences to Sections 116.617, 116,620, 
and 116.621. We will roview and lake 
appropriate action on Sections 116.617, 
116.620, and 116.621, as well as section 
116.601(a)(1), separately. 

In addition, we are taking no action 
on section 116.61U(d). Subsection (d) of 
section 116.610 addresses projects 
subject to Subchapter C of Chapter 116 
(relating to Hazardous Air Pollutants: 
Regulations Governing Constructed or 
Reconstrucled Major Sources (FCAA, 
§ 112(g)). We have not completed our 
review of the provisions of Subchapter 
C. We will address Subchaptor C and 
other provisioDs mferring lo Subchapter 
C (including section 116.610(d)) in a 
separate action. 

V. Final Action Concerning Chapter 
122-Federal Operating Permits 

A. Whot Are We Approving? 

We are approving section 122.122-
Potential to Emit, as submitted 
December g, 2002. 

B.fs Section 122.122 ApprovabJe? 

Section 122.122 contains provisions 
by which a source may register and 
certify limitations on its production and 
operation which would Bmit its PTE 
below the level of a "major source" 8S 

defined under 40 CFR 70.2. Texas 
revisod tho rulo to address a deficiency 
identified in the NOD. Tho changes tilat 
were made and our evaluation of why 
the changes are approvablo are 
discussed in section IT of this preamble. 

VI. Summary of'foday's Final Action 

We are approving revisions of the 
Texas SIP to address Texas' SIP 

submittal dated December 9, 2002. This 
includes Sections 106.6, revisions to 
section 116.115, and Sections 116.Bll 
and 122.122, These SIP revisions relate 
to Texas' programs for PBR, Standard 
Permits, and Operating Permits. 

The regulations allow a source to 
limit its PTE of a pollutant below the 
level of a major source defined in the 
Act. This includes regulations which 
Toxas revised to allow an ownor or 
operator of a source to register ond 
certify restrictions and limitations that 
the owner or operator will meel Lo 
maintain its PTE below the major source 
threshold. Tho changes roquire the 
owner or operator to submit the certified 
registrations to the Executive Director of 
TCEQ, the appropriate TCEQ regional 
office, and to all local air pollution 
control agencies having jurisdiction 
over the site. The changes to section 
122.122 satisfactorily address the NOD 
by making the PTE limits in the certified 
registrations practically and Federally 
enforceable. 

Wo are also approving athol' 
provisions of Chapters 106 and 116 
which incorporata Texas' regulations for 
PBR and Slandard Permils thal Texas 
submitted to EPA on April 29, 1994; 
August 17.1994; September 20. 1995; 
April 19, 1996; May 21, 1997; july 22, 
199B; October 25. 1999; january 3, 2000; 
September 11,2000; july 25, 2001; and 
December g, 2002. 

VII. Statutory and Executive Order 
Reviews 

Under Executive Order n866 (58 FR 
51735, October 4, 1993), this action is 
not a "significant rogulatory action" and 
therefore is noL subjoclLo roview by tho 
Office of Management and Budget. For 
this reason, this action is also not 
subject to Executive Order 13211, 
"Actions Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use" (66 FR 2B355, May 
22, 2001). This action merely approves 
state law as meoting Federal 
requirements and imposes no additional 
requirements beyond those imposed by 
state law. Accordingly, the 
Adminisu'ator certifies that this rull:l 
wiH not have a significant economic 
impact aD a substantial numb~r of small 
entities under the Regulatory Flexibilily 
Act (5 U.S.C. 601 ot seq.). Because this 
rule approvos pre-existing requirements 
under state law and daBS not impose 
any additional enforceable duty beyond 
that required by state law, it does not 
contain any unfunded mandate or 
significantly or uniquely affect small 
governments, as described in the 
Unfunded Mandates Reform Act of 1 995 
(Pub. L. 104-4). 
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This rule also does not have tribal 
implications because it will not have a 
substantial direct effect all one or more 
Indian tribes, on the rolalionship 
between the Federal Govornment and 
Indian tribes, or-on Lhe distribution of 
power and responsibilitios between tho 
Federal Government and Indian tribes, 
as specified by Executive Order 13175 
(65 FR 67249, November 9, 2000). This 
action also does not havo Federalism 
implications becausp. it does not have 
substantial direct effects on the States, 
un the relationship between the national 
govornmrmt and tho Stalos, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132 (64 FR 43255, 
August 10, 1999). This action merely 
approves a state rule implementing a 
Federal standard, and does not alter the 
I'fliationship 01' thA distribution of pOWAr 
and responsibilitios established in tho 
Clean Air Act. This rule also is not 
subject to Executive Order 13045 
"Protflction of Children from 
Environmental Health Risks and Safety 
Risks" (62 FR 19B85, April 23, 1997), 
boca use il is not economically 
significant. 

In reviewing SIP submissions, EPA's 
rola is to approv~ slate choices, 
provided that they meet the criteria of 
the Clean Air Act. In this context. in the 
absence of a prior existing requiroment 
for the State to use voluntary conSAnsus 
standards (VCS), EPA has no authority 
to disapprove u SIP submission for 
failure to use VCS. It would thus be 
inconsistent with applicable law for 
EPA, when it reviews a SIP submission, 
to use VCS in place of a SIP submission 
that otherwise satisfies the provisions of 
the Clean Air Act. Thus, the 
requirements of section 12(d) of the 
National Technology Transfer and 
Advancement Act of 1995 (15 U.S.C. 
272 nota) do not apply. This rule does 
nut impose un information collection 
burdon under the provisions of tho 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.). 

ThA Congrossionai Rflviow Act, 5 
U.S.C. 801 et seq" as added by the Small 

Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that betore a rule may take effect, the 
agency promulgaling the rule must 
submit a rule report, which includes a 
copy of the fule, to each House of the 
Congress and to the Comptroller General 
of the United State". The EPA will 
submit a report containing this rule and 
other required information to the U.S. 
Sonate, the U.S. House of 
ReprosentativBs, and tha Comptroller 
General of the United States prior to 
publication of the rule in the Federal 
Register. A major rule cannot take effect 
until 60 days after it is published in the 
Federal Register. This action is not a 
"major rule" as defined by 5 U.S.C. 
B04(2). 

Under section 307(b)(1) of the Clean 
Air Act, potitions for judiciall'Oview of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by January 13, 2004. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petilion 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged latsr in proceedings to 
enforce its requirements. (See section 
307(b)(2).) 

List of Subjects in 40 CFR Part 52 
Environmental protection, Air 

pollution control. Carbon monoxide, 
Hydrocarbons, Intergovernmental 
relations, Lead, Nitrogen dioxide. 
Ozone, Particulate Matter, Reporting 
and recordkeeping requirements, Sulfur 
oxides, Volatile organic compounds. 

Dated: November 5, 2003. 
Richard E. Greene. 
Regional Adminislratol', Region 6. 

• Part 52, Chapter 1, Title 40 of the Code 
of Foderal Regulations is amended as 
follows: 

PART 52-[AMENDED] 

• 1. The authorily citation for part 52 
continues lo read as follows: 

Authority: 42 U.S.C. 7401 et seq. 

Subpart 55-Texas 

.2. The table in § 52.2270(c) entitled 
"EPA Approved Regulations in the 
Texas SIP" is amended as follows: 

• (a) Undor Chapter 101, Subchapt~r H, 
immediately following secUon 101.363, 
by adding a now centered heading 
"Chapter 106-Permits by Rule" 
followed by a centered heading 
"Subchapter A-Goneral 
Requirements," followed by new entries 
for Sections 106.1, 106.2, 106.4, 106.5, 
106.6, 106.B, and 106.13; 

• (b) Under Chapter 116 (Reg 6), by 
removing the existing entry for section 
116.6, Exemptions; 

• (c) Undor Chapter 116 (Rog 6), 
Subchapter A, immediately following 
section 116.12, by adding a naw antry for 
section 116.14; 

• (d) Under Chapter 115 (Reg 6), 
Subchapter E, Division 1, by rovising tho 
oxisting entries for Sections 116.110, 
116.115, and 116.116; 

• (e) Under Chupter 116 (Reg 6). 
Subchapter B, Division 7, immediately 
following section 116.170, by adding a 
DOW contorod hoading "Subchapter F
Standard Permits" followed by new 
entries for Sections 116.601, 116.602, 
116.603, 116.604, 116.605, 116.606, 
116.610,116.611,116.614, and 116.615; 
and 

• (f) UndorChaptor l1B (Reg B), 
immediately following section 11B.6, by 
adding a new cantered heading entitled 
"Chapter 122-Federal Operating 
Pennits Program" followed by a naw 
centered heading entitled" Subchapter 
B-Permit ReqUirements" followed by a 
new centered heading "Division 2-
Applicability," followed by a new entry 
for section 122.122 . 

The additions and revisions read as 
follows: 

§ 52.2270 Identification of plan. 

* * 
, , 

* 
(c) , * , 

EPA-ApPROVED REGULATIONS IN THE TEXAS SIP 

State Citation 

Section 101.363 

ntle I Subject 

Program Audits and Reports .. 

State ap
proval/ sub
mittal date 

EPA approval date 

09/26/01 11/04/01.66 FR 57260 

Chapter 106-permlts by Rule 

Subchapter A-General Requirements 
Secllon 106.1 ........... Purpose .................................. 08/09/00 11/14/03 land page numberl .. 

Explanation 
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EPA-ApPROVEO REGULATIONS IN THE TEXAS SIP-Continued 

State citation TIlle I Subject 

Seellon 106.2 ........... Applicability ............................ . 
Section 106.4 ........... Requirements for Permitting 

by Rule. 
Section 106.5 ........... Public Notice .. , ............ " ... "., .. 
Section 106.6 ........... Registration of Emissions ...... . 
Section 106.8 ......... ,. Recordkeeplng ..................... " 
Section 106.13 ......... References to Standard Ex-

emptions and Exempllons 
from Permitting. 

State ap~ 
provall sub~ 
mittel date 

EPA approval date 

06109100 11114103 [and page number] .. 
03107101 11114103 [and page number] .. 

09102199 11114103 [and page number] .. 
11120102 11114/03 [and page number] .. 
10110101 11114103 [and page number] .. 
06109/00 11114103 [and page number] .. 

Explanation 

Chapter 116 (Reg 6)-Control of Air Pollution by Permits for New Construction or Modification 

Subchapter A-Definitions 

Section 116.12 .... "... NonaUalnment Review Defini
tions. 

Section 116.14 ......... Standard Permit Definitions .. . 

02124199 07117100,65 FR 43994 .......... 

06117196 11114/03 [and page number] .. 

Subchapter B-New Source Review Permits 

Division 1-Permlt Application 

64549 

Seellon 116.110 Applicability............................. 06109/00 11114103 [and page number].. The SIP does not Include seellons 

Seellon 116.115 

Section 116.116 

Section 116.170 ....... 

Section 116.601 ....... 

Section 116.602 ....... 
Section 116.603 

Section 116.604 

Section 116.605 ....... 

Section 116.606 ....... 
Section 116.610 ....... 

Seclion 116.611 

Seclion 116.614 
Section 116.615 

Section 118.6 ..... ,. .... 

General and Special Condi- 11120102 11114/03 [and page number] .. 
tions. 

Changes to Facilities .............. 06109100 11114/03 [and page number] .. 

Applicability of Reduction 06117196 09116102,67 FR 56709 .......... 
Credits. 

Subchapter F-Standard Permits 
Types of Standard Pennits 12116199 11114103 [and page number] .. 

Issuance of Standard Permits 12116199 11114103 [and page number] .. 
Public Participation in 06109100 11114103 [and page number] .. 

Issuance of Standard Per-
mits. 

Duration and Renewal of Reg- 12116199 11114103 [and page number] .. 
Istralions to Use Standard 
Permits. 

Standard Permit Amendment 12116199 11114103 [and page number] .. 
and ReVocation. 

Delegation .............................. 12116199 11114/03 [and page number] .. 
Applicability ............................. 12116199 11114103 [and page number] .. 

Reglstralion to Use a Stand- 11120102 11114103 [and page number] .. 
ard Permit. 

Standard Permit Fees ............ 12116199 11114103 [and page number] .. 
General Conditions ................. 06117196 11114/03 [and page number] .. 

Texas Air Pollution Episode 03105100 07126/00 .................................. 
Contingency Plan and 
Emergency Management 
Center. 

Chapter i22-Federal Operating Permits Program 

Subchapter B-Permlt Requirements 

Division 2-Applleablllty 
Section 122.122 ....... Potential to Emit ................... .. 11120/02 11114103 and page number .... 

116.110(a)(3), [a)(5), and (c). 

The SIP does not include sections 
116.115(b)(2)(C)(IIi) and (e)(2)(8)(iI)(I). 

The SIP does not Include sections 
116.116(b)(3), (b)(4), (e). and (D. 

The SIP does not Include seclion 
116.170(2). 

The SIP does not Include seclion 
116.170(a)(1). 

The SIP does not Include section 
116.610(d). 
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[FR Doc. 03-28416 Filed 11-13-03; 8:45 amI 
BILLING CODE 656D-5D-P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 271 

[FRL-75B6-9l 

Colorado: Final Authorization of State 
Hazardous Waste Management 
Program Revision 

AGENCY: Environmontal Protection 
Agency [EPAJ. 
ACTION: Immediate final rule. 

SUMMARY: Colorado has applied to EPA 
for Final authorization of the changes to 
its hazardous waste program under the 
Resource Conservation and Recovery 
Act [RCRAJ. EPA has determined that 
thoso changes satisfy all requirements 
needed to qualify for Final authorization 
and is authorizing the State's changes 
through this immediate final action. We 
are publishing this rule to authorize the 
changes without a prior proposal 
because we believe this action is not 
controversial. Unloss we rncnive written 
comments which oppose this 
authorization during the comment 
period, tho docision to authoriz~ 
Colorado's changes to their hazardous 
waste program will take effect. If we 
receive comments that oppose this 
action, we will publish a document in 
tho Federal Register wiUldrawing this 
rule bofore it takes effect, and a separate 
document in the proposed rules section 
of this Federal Register will serve as a 

. propusal to authorize the changes. 
DATES: This Final authorization will 
become effective on January 13, 2004 
unless EPA receives adverse written 
comment by December 15, 2003. If EPA 
receives such comment, it will publish 
a timely withdrawal of this Immediate 
Final Rule in the Federal RegisLer and 
inform the public that this authorization 
will not take effect. 
ADDRESSES: Copies of the Colorado 
program revision applications and the 
materials which EPA used in evaluating 
the revisions Ufe available for inspection 
and copying at tho following locations: 
EPA Ragion 8, from 7 AM to 3 PM, 999 
IBth Street, Suite 300, Denver, Colorado 
80202-24116, contact; Kris Shurr, phone 
number: [303J 312-6139, a-mail: 
shurr.kris@epa.govor CDPHE, from B 
AM to 4 PM, 4300 Cberry Creek Drive 
South, Denver, Colorado 80222-1530, 
contact: Randy Perila, phone number 
[303J 692-3364. Send written comments 
to Kris Shurr, 8P-HW, U.S. EPA, Region 
B, 999 18th Street, Suite 300, Denver, 
Colorado 80202-2466, phone number: 

[303J 312-6139 or electronically to 
shurr,kris@epa.gov. 

FOR FURTHER INFORMATION CONTACT: Kris 
Shurr, 8P-HW, U.S. EPA, Rogion 8, 999 
IBth Strool, Suile 300, Denver, Colorado 
80202-2466, phone number: [303J 312-
A139 or shurr.kris@epn.gov. 
SUPPLEMENTARY INFORMATION: 

A. Why Are Revisions to State 
Programs Necessary? 

States which have roceived Final 
authorization from EPA under ReRA 
section 3006[bJ, 42 U.S.C. 6926[bJ, must 
maintain a hazardous waste program 
that is equivalent to, consistent with, 
and no less stringent than the Federal 
program. As the Federal program 
changes, States must change their 
pl'ogmms and ask EPA to authorize the 
changes. Changes to State programs may 
be necessary when Fodeml or Stato 
statutory or regulatory aUlhority is 
modified or when certain othor changes 
occur, Most commonly, States must 
change their programs becausA of 
changes to EPA's regulations in 40 Code 
of Fodorul Regulations [CFRJ parts 124, 
260 through 266, 268, 270, 273 and 279. 

B. What Decisions Have We Made in 
This Rule? 

We conclude that Colorado's 
application to revise its authorized 
program meAts all of the statutory and 
regulatory requil'flIDAnls established by 
RCRA. Therefore, we grant Colorado 
Final authorization to operate its 
hazardous waste program with the 
changes described in the authorization 
applications. Colorado has 
responsibility for permitting Treatment, 
Storage, and Disposal Facilities [TSDFsJ 
within its borders, except in Indian 
Country, and for cill'rying out the 
aspects ot' the RCRA program described 
in its revised program application, 
subjoct to tho limitations of the 
Hazardous and Solid Waste 
Amendments of 1984 [HSWAJ. New 
Federal rflquirernents and prohibitions 
imposed by Federal regulations that 
EPA promulgates under the authority of 
HSWA take effect in authorized States 
before they ara authorized for the 
requirements. Thus, EPA will 
implement those requirements and 
prohibitions in Colorado, including 
issuing permits, until Colol'lldo is 
authorized to do so. 

C. What Is the ElTect oCToday's 
Authorization Decision? 

This decision means that a facility in 
Colorado subject to RCRA will now 
have to comply with the authorized 
State requirements instead of the 
equivalent Federal requirements in 

order to comply with RCRA. Colorado 
has enforcement responsibilities under 
its State hazardous waste program for 
violations of such program, but EPA 
retains its authority under RCRA 
sections 3007, 3008, 3013, and 7003, 
which include, among others, authority 
to: 

• Conduct inspections; require 
monitoring, tests, analyses, or reports; 

• Enforce RCRA requirements; 
suspend or revoke permits; and, 

• Take enforcement actions regardless 
of whether Colorado has Laken its own 
actions. 

This action does not impose 
additional requirements on the 
regulated community because the 
regulations for which Colorado is being 
authorized by today's action are already 
effective and are not changed by today's 
action. 

D. Why Wasn't There a Proposed Rule 
Before Today's Rule? 

EPA did not publish a proposal before 
loday's rule because we view this as a 
routine program change. We are 
providing an opportunity for the public 
to comment now, In addition to this 
rule, in the proposed rules section of 
today's Federal Register we are 
publishing a separate document that 
proPOSHS to authorize the State program 
changes. 

E, What Happens if EPA Receives 
Comments That Oppose This Action? 

If EPA receives comments that oppose 
this authorization, we will withdraw 
this rule by publishing a document in 
the Federal Register before the rule 
becomes effective. EPA will bose any 
further decision on the authorization of 
the State program chunges on the 
proposal mentioned in the previous 
paragraph. We will then address all 
public comments in a later final rule. 
You may not havo anothor opportunity 
to comment, therefore, if you want to 
comment on this authorization, you 
must do so at this time. 

If we receive comments Umt oppose 
only the authorization of a particular 
change to the Colorado hazardous waste 
program, we will withdraw that port of 
this rule but the authorization of the 
,program changes that the comments do 
not oppose will become effective on the 
date specified above. The Federal 
Register withdrawal documont will 
spocify which part of the authorization 
will becamo effecUve and which part is 
being withdrawn. 

F, What Has Colorado Previously Been 
Authorized for? 

Colorado initially received Final 
authorization on October 19, 19B4, 
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1999), requires EPA to develop an 
accountable process to ensure 
Hrnoaningful and timely input by State 
and local officials in the development of 
regulatory policies that have federalism 
implications." "Policies that have 
federalism implications" is defined in 
the Executive Order to include 
regulations that have "substantial direct 
effects on the States, on the relationship 
betweon tho national government and 
the Slales, or on tho distribution of 
power and responsibililios among the 
various levols of government." 

This action does not have federalism 
implications. It will not have substantial 
direct effects on the States, on the 
rslatianship between the national 
government and the States, or on the 
dit;tribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132, bocause it 
meroly disapproves cortain State 
requiroments for inclusion into ilia SIP 
and doe:;; nol allor ilio relationship or 
thrl distribution of power and 
responsibilities established in the Clean 
Air Act. Thus. Executive Order 13132 
does not apply to this action. 

F. Executive Order 13175, Coordination 
With Indian Tribal Governments 

This aclion daeH not have tribal 
implications, as :;;pecified in Executive 
Order 13175 [59 FR 22951, November 9, 
2000), because the SIP EPA is proposing 
to disapprove would not apply in Indian 
country located in the State, and EPA 
notes that it will not impose substantial 
direct costs on tribal governments or 
preempt tribal law. Thus, Executive 
Order 13175 does not apply to this 
action. 

G. Executive Order 13045, Protection of 
Children From Environmental Health 
Risks and Safety Risks 

EPA interprots Executive Order 13045 
[62 FR 19885, April 23, 1997) as 
applying only to those regulatory 
actions that concern health or safety 
risks, such that the analysis required 
under section 5-5Ul of the Executive 
Order has the potential to influence the 
regulation, This action is not subject to 
Exocutivo Order 13045 because it 
bocauso it is not an economically 
significanl regulatory action based OD 
hHullh or ."at'ety ri."k" subjBct to 
Executive Order 13045 [62 FR 19885, 
April 23, 1997). This proposed SIP 
disapproval under section 110 and 
subchapter I, part D of the Clean Air Act 
will not in-and-of itself create any new 
regulations but simply disapproves 
certain State requirements for inclusion 
into the SIP. 

H. Executive Order 13211, Actions That 
Significantly Affect Energy Supply, 
Distribution, or Use 

This proposed rule is not subject to 
Executive Order 13211 [66 FR 28355, 
May 22, 2001) because it is not a 
significant regulatory action under 
Executive Order 12866. 

I. National Technology Transfer and 
Advancement Act 

Section 12[d) of tho Notional 
Technology Transfer and Advancement 
Act 0[1995 ["NTTAA"J, Public Law No. 
104-113, section 12[d) [15 U.S.C. 272 
note) directs EPA to use voluntary 
consensus standards in its regulatory 
activities unless to do so would be 
inconsistent with applicable law or 
otherwise impractical. Voluntary 
consensus standards are technical 
standards (e.g., materials specifications, 
test methods, sampling procedures, and 
business practices) that are developed or 
adopted by voluntary consensus 
standards bodies. NTTAA dirocts EPA 
lo provide Congross, through OMB, 
explanatioDs when the Agency decides 
not to use available and applicable 
voluntary con:;;emms standards. 

The EPA believes that this action is 
not subject to requirements of Section 
12[d) of NTTAA because application of 
those requirements would be 
inconsistent with the Clean Air Act. 

f. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in ivIinority Populations and 
Low-Income Populations 

Executive Order 12898 [59 FR 7629 
[Feb. 16, 1994)) establishes federal 
executive policy on environmontal 
justice. Its main provision directs 
fedmal agoncies, to the greatest extAnt 
practicable and permitted by low, lo 
make environmental justice part of their 
mission by identifying and addressing, 
as appropriate, disproportionately high 
and adverse human health or 
environmental effects of their programs, 
policies, and activities on minority 
populations and low-income 
popUlations in the United States. 

EPA lacks the discretionary authority 
to address environmental justice in this 
proposed action. In reviowing SIP 
submissions, EPA's rolo is Lo approve or 
disapprove state choices, based on the 
criteria of the Clean Air Act. 
Accordingly. this action merely 
propasns to disapprove certain State 
requirements for inclusion into the SIP 
undar sBction 110 and subchapter I, part 
D of the Clean Air Act and will not in
and-of itself create any new 
requirements. Accordingly, it does not 
provide EPA with the discretionary 

authority to address, as appropriate, 
disproportionate human health or 
environmental effects, using practicable 
and legally permissible methods, under 
Executive Order 1289B. 

List of Subjects in 40 CFR Part 52 

Environmental protection, Air 
pollution control. Carbon Monoxide, 
Intergovernmental relations. Lead, 
Nitrogen dioxide. Ozone, Particulate 
matter, Reporting and recordkeeping 
requirements, Sulfur oxides, Volatile 
organic compounds. 

Authority: 42 U.S.C. 7401 et seq. 

Daled: September S, 2009. 
Lawrence E. Starfield, 
Acting Regional Administrator, Region 6. 
IFR Doc. E9-22UU5 Filod 9-22-09; U:45 amI 
BILLING CODE 6560-5O-P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[EPA-R06-0AR-2006-0133: FRL-895B-71 

Approval and Promulgation of 
Implementation Plans; Texas; 
Revisions to the New Source Review 
(NSR) State Implementation Plan (SIP); 
Prevention of Significant Deterioration 
(PSD), Nonattainment NSR (NNSR) for 
the 1997 a-Hour Ozone Standard, NSR 
Reform, and a Standard Permit 

AGENCY: Environmental Protection 
Agency. 
ACTION: Proposed rule. 

SUMMARY: EPA is proposing disapproval 
of submittals from the State of Texas, 
through the Texas CommissioD on 
Environmental Quality [TCEQ), to revise 
the Texas Major and Minor NSR SIP. We 
nrc proPQsing to disapprove tho 
submittals because thoy do not moot the 
2002 revisod Major NSR SIP 
requirements. We are proposing to 
disapprove thfl submittals as not 
mesting the Major Nonattainment NSR 
SIP requirements for implementation of 
the 1997 8-hour ozone national ambient 
air quality standard [NAAQS) and the 1-
hour ozone NAAQS. Additionally, EPA 
is proposing to disapprove the 
submittals to revise the Texas Major 
PSD NSR SIP. Finally, EPA prop uses 
disapproval of the submitted Standard 
Permit [SP) for Pollution Control 
Projects (PCP) because it does not IllBet 
the requirements for a minor NSR SIP 
revision. 

EPA is taking comments on this 
proposal and Intends to take final 
action. EPA is proposing theso actions 
under section 110, part C, and part D, 
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of the Federal Clean Air Act (the Act or 
CAA). 
DATES: Any comments must arrive by 
November 23, 2009, 
ADDRESSES: Submit your comments. 
identified by Docket ill No. EPA-R06-
OAR-2006-0133, by one of the 
following mothods: 

• Federol eRalemaking Portal: http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

• U.S. EPA Region 6 "Contact Us" 
Web site: http://epa.gav/region6/ 
rBcoment.htm Please click on "6PD" 
(Multimedia) and select "Air" before 
submitting comments. 

• E-mail: Mr. Stanley M. SprUiell at 
spruiel/,stanJey@epa.go\', 

• Fax: Mr. Stanley M. Spruiell, Air 
Permits Section (6PD-R), at fax number 
214-665-7263. 

• Mail: Stanley M. Spruiell, Air 
Pormits Section (GPD-R), Environmental 
Protoction Agency, 1445 Ross Avenue, 
Suito 1200, Dallas, Texas 75202-2733. 

• Hand Of Courier DeliveIJ': Stanley 
M. Spruiell, Air Permits Section (6PD
R), Environmental Protection Agency, 
1445 Ross Avenue, Suite 1200, Dallas, 
Texas 75202-2733. Such deliveries urI:! 
accepted only between the hours of B 
am and 4 pm woekdays excopt for legal 
holidays. Special arrangemonts should 
be made for deliveries of boxed 
information. 

Instructions: Direct your comments to 
Docket ill No. EPA-R06-OAR-2006-
0133. EPA's policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at 
www.regu}ations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to 1m Confidential Business 
Information (CEl) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CEI 01' otherwise 
protected through www.regulations.gol' 
or e-mail. The w1-vw.regulations,gov Web 
site is an "anonymous access" system, 
which means EPA will not know your 
identity or contact infurmation unless 
you provide it in the body of yOUI' 
comment. If you sond un e-mail 
commont directly to EPA without going 
through w,<vw,reguJations.gov your 0-

mail address will be automatically 
r.aptumd and included as part of the 
commfmt that is placed in the public 
dockot and made available on the 
Internet. If you submit an electronic 
commont, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk or CD-ROM 
you submit. If EPA cannot read your 

comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be ablo to consider your 
comment. Electronic files should avoid 
the use of special characters, any form 
of encryption, and be free of any defects 
or viruses. 

Docket: All documents in the docket 
are listed in the www,regulations,gov 
index. Although listed in the index, 
some information is not publicly 
available, e.g., CBI or other information 
whose disclosure is restricted by statute, 
Certain athol' matarial, such as 
copyrightod material, will bo publicly 
available only in hard copy. Publicly 
available docket materials are available 
either electronically in 
www.reguJations.govorin hard copy at 
the Air Planning Section (6PD-Lj, 
Environmental Protection Agency, 1445 
Ross Avenue, Suite 700, Dallas, Texas 
75202-2733. The file will be made 
available by appointment for public 
inspection in the Region 6 FOIA Review 
Room between the hours of 6:30 am and 
4:30 pm weekdays except for legal 
holidays. Contact the person listed in 
the FOR FURTHER tNFORMATION CONTACT 
paragraph bolow to make an 
appointment. If possible, please make 
lhe appointment at least two working 
days in advance of your visit. There will 
be a 15 cent per page fee for making 
photocopies of documents. On the day 
of the visit, please check in at the EPA 
Region 6 reception area at 1445 Ross 
Avenue, Suite 700, Dallas, Texas. 

The State submittals are also available 
for public inspection at the State Air 
Agency during official business hours 
by appointment: Texas Commission on 
Environmental Quality, Office of Air 
Quality, 12124 Park 35 Circle, Austin, 
Texas 7H753. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Stanley M. Spruiell, Air Permits Section 
(6PD-R), Enviromnental Protection 
Agency, Region 6, 1445 Ross Avenue, 
Suito 700, Dallas, Toxas 75202-2733, 
telephono [214) 665-7212; fax numbor 
214-665-7263; e-mail address 
spruieIJ.stanJey@epa.gOlf • 

SUPPLEMENTARY INFORMATION: 
Throughout this document, the 

following terms have tho meanings 
described below: 

• "We," "us," and "our" refer to EPA, 
• "Act" and "CAA" means Clean Ail' 

Act. 
• "40 CFR" means Title 40 ofthe 

Code of Federal Regulations~ 
Protection of the Environment. 

• "SIP" means State Implementation 
Plan as establishod under section 110 of 
the Act. 

• "NSR" means new source review, a 
phrase intended to encompass the 

statutory and regulatory programs that 
regulate the construction and 
modification of stationary sources as 
provided under CAA section 
110[a)[2)(Cj, CAA Title I, parts C and D, 
and 40 CFR 51.160 through 51.166. 

• "Minor NSR" means NSR 
established undor soction 110 of the Act 
and 40 CFR 51.160. 

• "NNSR" means nonattainment NSR 
established under Title I. section 110 
and part D of the Act and 40 CFR 
51.165. 

• "PSD" means prevention of 
significant deterioration of air quality 
established under Title I, section 110 
and part C of the Act and 40 CFR 
51.166, 

• "Major NSR" means any new or 
modified source that is subject to NNSR 
andlor PSD. 

• "TSD" means the Technical 
Support Document for this action. 

• "NAAQS" means national ambient 
air quality standards promulgated under 
section 109 of that Act and 40 CFR part 
50. 

• "PAL" means "plantwide 
applicability limitation." 

• "PCP" means "pollution control 
project. " 

• "TCEQ" means "Texas Commission 
on Enviromnental Quality." 

Table of Contents 

I. What Action is EPA Proposing? 
n. What are the Olher Relevant Proposed 

Actions on the Texas Permilling SIP 
Revision Submlttuls? 

lll. Whet has the Stehl Submittud'{ 
IV. Do the Submittod SIP Revisions Moot tho 

Major PSD NSR SrP Roquil'Omonts·t 
A. What are the Roquirumonts for EPA's 

Review of n Submitlad Major NSR SIP 
Ravision? 

B. Do tho Submitted SIP Revisions Meel 
the Act and the PSD SIP requirements? 

V. Do the Submitted SIP Revisions Meet the 
Major Nonattninment NSR SIP 
Requirements for the l-Hour and the 
1997 B-Hour Ozone NAAQS? 

A. What are the Anti-Backsliding Major 
Nonnttainment NSR SIP Requirements 
for the l-bour Ozone NAAQS? 

B. What are the Major Nonallainment NSR 
SIP Requirements for uf the 1997 B-hour 
Ozontl NAAQS? 

VI. Do tho Submitted SIP Rovlslons Mool tho 
Major NSR SIP Ruquiromnnlfi'! 

A. Do the SIP Revision Submitlals Mnnt thft 
Major NSR SIP Rflquimmnnls with n 
PALs Provision'f 

E, Do the Submitted SIP Revisions Meel 
the Non-PAL Aspects of the Major NSR 
SIP Requirements? 

Vll. Does the Submitted PCP Standard Permit 
Meel the Minor NSR SIP Requiraments? 

VIII. What is Our Evaluation of Other SIP 
Revision Submittals? 

IX. Proposed Action 
X. Stalulory and Execulive Order Reviews 
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I. What Action is EPA Proposing? 

We arB proposing to disapprove Ule 
SIP revisions submitted by Texas on 
June 10, 2005, and February 1, 2006, as 
nut meeting the 1997 H-hour ozone 
major nonallainrnent NSR SIP 
requirements, and as not meeting the 
Act and Major Nonattainment NSR SIP 
requirements for the i-hour ozone 
NAAQS. We are proposing to 
disapprove tho SIP revision submitted 
by Texas on February 1,2006, as not 
mooting tho Major NSR Roform SIP 
mquirements for PAL provisions and 
the Major NSR Roform SIP requiremenls 
without the PAL provision,.;. We are 
proposing to disapprovn the February 1, 
2006, SIP revision submittal as not 
meeting the Act and the Major NSR PSD 
SIP requirements. Finally, we are 
proposing to disapprove the Standard 
Permit [SP) for PCP submitted February 
1,2006, as not meeting the Minor NSR 
SIP requirements, Il is EPA's position 
that each of these six identified portions 
in the SIP revision submittals, t3-hour 
ozone, 1-hour ozone, PALs, non PALs, 
PSD, and PCP Standard Permit is 
sevorable from ouch other. 

We are taking no action on the 
portions of the June 10, 2005, submittal 
concerning 30 TAC 101.1 Definitions, 
seolion 112[g) of the Act, and 
Emergency Orders, 

We have evaluated the SIP 
submissions for whother they meet the 
Act and 40 CFR Part 51, and are 
consistent with EPA's interpretation of 
thu relevant provisions. Based upon our 
(:Jvaluatiol1. EPA has concluded that 
ouch of the six portions of tho SIP 
revision submiltuls does not moelthe 
requirements of the Act and 40 CPR part 
51. Therefore, oach portion of lhe Slate 
RubmitlalR is not approvablfl. As 
authorized in sections 11 0{k){3) and 
301[a) of the Act, where portions of the 
State submittal aro severable, EPA may 
approve the portions of the submittal 
that meet the requirements of the Act, 
take no action on certain portions oHhe 
submittal,l and disapprove the portions 
of the submittal that do not meet the 
requirements of the Act. When the 
defident provisions are not severable 
from tho all of the submitted provisions. 
EPA must propose disapproval of tho 
submittals, consistent with section 
301{a) and 110[k){3) of the Act. Each of 
tim six portions of the Statn submitlalR 
is severable from each other. Themforfl, 
EPA is proposing to disapprovo each of 
the following severable provisions of the 

1 In this nction, we are Inking no action Oil cartain 
provisions that are either outside Ihe scope of tile 
SIP or which reviso nn earlier suilmilllll of n buse 
mgulalion Ihnl is currp.lI11y undorgolng rovimv for 
apprnpriuln UCt!IlIl. 

submittels: (1) ThB submitted 1997 8-
hour ozone NAAQS Major 
Nonattainment NSR SIP mvision, {2) the 
submitted l-hour ozone NAAQS Major 
NNSR SIP revision, (3) the submitted 
Major NSR reform SIP revision with 
PAL provisions, (4) the submitted Major 
NSR reform SIP revision with no PAL 
provisions, (5) tile submitted Major NSR 
PSD SIP revision, and (G) the submitted 
Minor NSR Standard Permit for PCP SIP 
revision. 

Under seclion 179{a) of the CAA, final 
diRapproval of a ~uhmittal that 
addrossos a mandatory mquirement of 
the Act starts a sanctions clock and a 
Faderal Implementation Plan (FIP) 
clock. The provisions in these 
submittals were not submitted to meet 
a mandatory requirement of the Act. 
Therefore, ifEPA takes final action to 
disapprove any provision of the 
submittals, no sanctions und FIP clocks 
will be triggered. 

II. What are the Other Relevant 
Proposed Actions on the Texas 
Permitting SIP Revision Submittals'f 

This propoRod action Rhould be read 
in conjunction with two other propo~ed 
actions appearing elsewhere in today's 
Federal Register. (1) proposed action on 
the Texas NSR SIP, the Flexible Permits 
Program, and (2) proposed action on the 
Taxas NSR SIP, the Qualified Facilities 
Program and the General Definitions. 2 

Also, on November 26, 2008, EPA 
proposed limited approval/limited 
disapproval of the Texas submittals 
relating to public participation for air 
pormits of new and modified facilities 
(73 FR 72001). EPA bolioves lheso 
actions should be read in conjunction 
with each other becau~e the pennils 
issued under these Slate programs am 
the vehiclfls for l'flgulating a significant 
universe of the air emissions from 
sources in Texas and thus directly 
impact the ability of the State to achieve 
and maintain attainment of the NAAQS 
and protect the health of the 
communities where these sources are 
located. The basis for proposing these 
Hctions is outlined in each notice and 
accompanying technical support 
document (TSD). Those interested in 

2 In thot proposod action. the suilmitled definition 
of BACT is not soveroblo from tho proposed UCtiOIl 
on tim PSD SIP revision submittnls. EPA may 
choose 10 lake final action on tIl8 definition of 
BACT in the NSR SIP final action rather thnn in tbe 
Qunllfiod Facilities and the General Definitions 
finaloclions. EPA is obligated to tuke finnl action 
on the suilmitted definitions in tile Genoral 
Delillitlons for lhose identifiad ns part of the Toxns 
Quulified Fncilitios Stale Progralll, the Taxas 
Flexible Ponnlt~ Stulo ProgrnlJl. Public 
Participation. Penni! Renowals (thoro will he a 
propoRfld action Jlublished al a lalflr dnlo), and this 
BACT rlofinition as purt of tIm NSR SIP. 

anyone of these actions are encouraged 
to review and comment on the other 
proposed actions as well. 

EPA intends to take final action on 
the State's Public Participation SIP 
revision submittals in November 2009. 
EPA intends to take final action on the 
submitted Texas Qualified Facilities 
State Program by March 31, 2010, the 
submitted Texas Flexible Permits State 
Program by june 30, 2010, and the NSR 
SIP on Augusl31, 2010. These datos are 
expecLed Lo be mandatod under a 
Con,qent Decree (see, Notice of Proposed 
Consenl Decree and Proposed 
Settlement Agreement, 74 FR 38015, 
july 30, 2009). 

III. What has the Stale Submitted? 

This notice provides a summary of 
our evaluation of Texas' June 10, 2005, 
and February 1. 200G, SIP revision 
submittals. We provide our reasoning in 
general terms in this preamble, but 
provide a more detailed analysis in the 
TSD that has boon propared for this 
proposed rulemaking. Because we are 
proposing to disapprove the submittals 
based on the inconsistencieR discussed 
herein. we have not attampled to review 
and discuss all of the issues that would 
need to be addressed for approval of 
these submittals as Major NSR SIP 
revisions. 

On June 10, 2005, Texas submitted 
revisions to Title 30 of the Texas 
Administrative Code [30 TAC) Chapter 
116-Control of Air Pollution by 
Permits for New Consu'uctian or 
Modification, revising 3U TAC l1G.l:l
Nonattainment Definitions :I-and 30 
TAC 116.150-New Major Sourco or 
Major Modification in Ozone 
Nonallainmenl Areas, to meet the Major 
Nonattainmfmt NSR requirements for 
Phaso I of the 1997 8-hour NAAQS for 
ozone as promulgated April 30, 2004 (69 
FR 23951). The june 10, 2005, submittal 
also includes revisions to the definitions 
in 30 TAC 101.1-Definitions. 

On February 1. 2006, Texas submitted 
revisions to 30 TAC Chapter 116-
Control of Air Pollution by Permits for 
New Construction or Modification, to 
implement the Major NSR Reform SIP 
requiremonts with the PAL provisions 
and without tho PAL provisions. The 
submittal also included revisions for the 
Texas PSD SIP and a naw Minor NSR 
Standard Permit for Pollution Control 
Projects. This submittal includes the 
following changes: 

lin the Taxes SIP and in the June 10, 2005, SIP 
submittal, the tille of 30 TAG 116.12 is 
"Nounilaiulllent Revillw Dllfiuitiolls,"iu tho 
February 1. 2006, SIP submittal, 30 TAG lltU2 was 
nmnmod "Nnnaltninnulill nnd Prll\'flnlinn or 
Significant Dolnriorntinn Heviow Dolinition~," 
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• Revisions to the following sections: 
30 TAC 116.12-NonattainmBnt and 
Pmventioll ot' Significant Deterioration 
Reviow Dofinitions, 30 TAC 116.150-
Nuw Major Source or Major 
Modification in Ozone Nonattainmenl 
Areas, 30 TAC 116.151-Now Major 
SoureA Dr Major Modification in 
Nonattainmant Areas Other Than 
Ozone, 30 TAC 11B.IBO-Prevention of 
Significant Deterioration Requirements, 
and 30 TAC 116.610[a). [b). and [d) 
-Applicability; 

Increases, 30 TAC 116.160-
Applicability, 30 TAC 116.162-Plant
Wide Applicability Limit Application, 
30 TAC IlB.IB4-Application Review 
Schedule, 30 TAC 116.166-General 
and Special Conditions, 30 TAC 
116.1BB-Plantwide Applicability 

• Remol'aioj30TACl16.617-
Standard Permit for Pollution Control 
Projects and replacement with new 30 
TAC 116.617-Stat8 Pollution Control 
Project Standard Permit. 

• Addition of the following new 
sections: 30 TAC 116.121-Actualto 
Projected Actual Test for Emissions 

Limit, 30 TAC 116.190-Fadaral 
Nonattainment and Prevention of 
Significant Deterioration Review, 30 
TAC IlG.192-Permit Amondments ond 
AltoraUons, 30 TAC I1G.194-Public 
Notice and Comment, 3D TAC 116.196-
Renewal of Plant-Wide Applicability 
Limit Permit, and 30 TAC 116.19B
Expiration or Voidunce. 

The table below summarizes the 
changes that afe in the two SIP revisions 
submitted June 10, 2005, und February 
1.2006. A summary of EPA's evaluation 
of 8ach Imction and the basis for this 
proposal is discussed in sections IV, V, 
VI, and VII of this preumble. The TSD 
includes 0 delniled evaluation of the 
submittals. 

TABLE-SUMMARY OF EACH SIP SUBMITIAL THAT IS AFFECTED BY THIS ACTION 

Section 11118 Submillal 
dates Description of change Proposed action 

Chapter 116-Control of Air Pollution by Permits for New Construction or Modification 
Subchapter A-Definitions 

30 TAC 116.12 ....................... Nonattainmenl Review Definl~ 6/10/2005 Changed several definitions 
lions. to Implement Federal phase 

I rule Implementing 8·hour 
ozone standard. 

Nonattainment Review and 2/1/2006 Renamed section and added 
Prevention of Significant and revised definitions to 
Deterioration Definitions. Implement Federal NSR 

Reform regulations. 

Subchapter B-New Source Review Permits 
Division 1-Permlt Application 

Disapproval. 

Disapproval. 

30 TAG 116.121 ..................... Actual to Projected Aclual 2/1/2006 New SecUon ........................... Disapproval. 

30 TAC 116.150 ..................... 

30 TAC 116.151 ..................... 

30 TAC 116.160 ..................... 

30 TAC 116.160 ..................... 
30 TAC 116.182 ..................... 

30 TAC 116.164 ..................... 
30 TAC 116.166 ..................... 

30 TAC 116.166 ..................... 
30 TAC 116.190 ..................... 

30 TAC 116.192 ..................... 
30 TAC 116.194 ...................... 

Test for Emissions Increase. 

Division 5-Nonattalnment Review 

New Major Source or Major 6/10/2005 Revised section to implement 
Modification In Ozone Non- Federal phase I rule Imple-
attainment Area. mentlng a-hour ozone 

standard. 
2/1/2006 Revised section to Implement 

Federal NSR Reform regu-
lations. 

New Major Source or Major 2/1/2006 Revised section to Implement 
Modlf!cation in Nanettaln- Federal NSR Reform regu-
ment Areas Other Than lations. 
Ozone. 

Division 6-Preventlon of Slgnlflcant Deterioration Review 

Prevention of Slgnlflcant Ds- 2/1/2006 Revised section to implement 
terloration Requirements. Federal NSR Reform regu-

lations. 

Subchapter C-Plant-Wlde Apptlcability Limits 
Division 1-Plant-Wlde Apptlcability Limits 

Applicability ............................ 211/2006 New Section ........................... 
Plant-Wide Applicability limit 211/2006 New Section ........................... 

Permit Application. 
Application Review Schedule 211/2006 New Section ........................... 
General and Special Condl- 211/2006 New Section ........................... 

tlons. 
Plant-Wide Applicability Limit 211/2006 New Section , .......................... 
Federal Nonattalnment and 211/2006 New Section ........................... 

Prevention of Slgnlficant 
Deterioration Review, 

Amendments and Alterations 211/2006 New Seclion ........................... 
Public Notice and Comment .. 2/1/2006 New Seclion ........................... 

Disapproval. 

Disapproval. 

Disapproval. 

Disapproval. 

Disapproval. 
Disapproval. 

Disapproval, 
Disapproval. 

Disapproval. 
Disapproval. 

Disapproval. 
Disapproval. 
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TABLE-SUMMARY OF EACH SIP SUBMITIAL THAT IS AFFECTED BY THIS ACTION-Continued 

Section Tille Submittal Description of change Proposed action dates 

30 TAC 116.196 ..................... Renewal of a Plant-Wide Ap- 2/1/2006 New Section ........................... Disapproval. 
pllcabllity Limit Perml!. 

30 TAC 116.198 ..................... Expiration and Voidance ........ 21112006 New Section ........................... Disapproval. 

Subchapter E-Hazardous Air Pollutants: Regulations Governing Constructed and Reconstructed Sources (FCAA, §112(g), 40 CFR 
Part 63) II 

30 TAC 116.400 ..................... Applicability ............................ 211/2006 Recodification from section No action. 
116.180. 

30 TAC 116.402 ..................... Exclusions ... " ....... , ................. 2/1/2006 Recodification from section No acUon. 
116.181. 

30 TAC 116.404 ..................... Application .. ... "., .. " ................ 2/1/2006 Recodification from section No action. 
116.182. 

30 TAG 116.406 ..................... Public Notice RequIrements .. 2/1/2006 Recodiflcatron from sactlon No action . 
116.183. 

Subchapter F-Standard Permits 

30 TAG 116.610 ..................... Applicability ............................ 211/2006 RevIsed paragraphs (a), DIsapproval, No actIon on 
(aI(1) through (aI(5), (b), paragraph (d). 
and (dl.b 

30 TAG 116.617 ..................... State Pollution Control Project 2/1/2006 Replaced former 30 TAC Disapproval. 
Standard PermIt. 116.617-Standard Parmlt 

for PollUtion Control 
Projects.c 

Subchapter K-Emergency Orders d 

30 TAG 116.1200 ................... Applicability ............................ ........................ Recodification from 30 TAC No action. 
116.410. 

11 Recodification of former Subchapter C. These provisions are not SIP-approved. 
b 30 TAG 116.61 Old) 15 not SIP-approved. 
c 30 TAC 116.617 is not SIP-approved. 
d Recodification of former Subchapter E. These provIsions are not SIP-approved. 

IV. Do the Submitted SIP Revisions 
Meet the Major NSR PSD SIP 
Requirements'! 

A. What are the Requirements for EPA's 
Review of a Submitted Major NSR SIP 
Revision? 

Before EPA's 1980 revised major NSR 
SIP regulations, 45 FR 52676 [August 7, 
1980), States were required to adopt and 
submit a major NSR SIP revision where 
the State's provisions and definitions 
were identical to 01' individually more 
stringent than the Federal rules. Under 
EPA's 1980 revised major NSR SIP 
regulations, States could submit 
pruvisiuns in a major NSR SIP fBvision 
different from those in EPA's major NSR 
rules, as long as tho State provision was 
oquivalrmt to a rule identified by EPA as 
appropriate for a "different but 
oquivalent" Stale rule. If a Slate chose 
to submit definitions that were not 
vorbatim, thn Statn was mquired to 
demonstrate any different definition has 
the effoct of being as least as stringent. 
(Emphasis added.) See 45 FR 52676, at 
52687. The demonstration requirement 
was explicitly expanded to include nol 
just different definitions but also 
dillerent programs in the EPA's revised 

major NSR regulations, as promulgated 
on December 31, 2002 (67 FR 80186) 
and reconsidered with minor changes 
on November 7,2003 [68 FR 63021). 
Therefore, to be approved as meeting 
the 2002 revised major NSR SIP 
requirements, a State submitting a 
customizod major NSR SIP revision 
must demonstrate why its program and 
definitions are in fact at least as 
stringent as tho major NSR l'flvised base 
program. [Emphasis added). See 67 FR 
80186, at 80241. 

Moreover, because there is an existing 
Texas Major NSR SIP, the submitted 
Program must meet the anti-backsliding 
provisions of tho Act in section 193 and 
meet the requirements in section 11o{l) 
which providos that EPA may not 
approve 0 SIP revision if it will interfere 
with any applicable roquirement 
concerning attainment and reasonable 
furth8r progress or any oth8r applicable 
requirement of the Acl. Furlliermore, 
any submitted SIP revision must meet 
the applicablo SIP regulatory 
requirements and the requirements for 
SIP elomants in section 110 of the Act, 
and be consistent with applicable 
statutory and regulatory requirements. 
These can include, among other things, 

enforceability, compliance assurance, 
replicability of an element in the 
program, accountability, test methods, 
and whether Lbe submitted rules are 
vague. There arc four fundamental 
principles for the relationship between 
the SIP and any implementing 
instruments, e.g., Major NSR permits. 
These four princIples es applied to the 
review of a major or minor NSR SIP 
revision include: (I) The baseline 
omissions from a permitted source be 
quantifiable; (2) the NSR program be 
enforceable by specifying clear, 
unambiguous, and measurable 
requirements, including a legal means 
for ensuring the sources are in 
compliance with the NSR program, and 
providing means to dotermine 
compliance; (3) the NSR program's 
measurus be replicable by including 
sufficiently specific and objective 
provisions so that two independent 
entities applying the permit program's 
procfldurBS would obtain the same 
result; and [4J the major NSR permit 
program be flccowltuble, including 
means to track emissions at sources 
resulting from the issuance of permits 
and permit amendments. See EPA's 
April 16, 1992, "General Preamble for 
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the Implementation of Titlo I of the 
Cleuu Ail' Act Amendments of1990" (57 
FR 1349H) (General Preamble). A 
discussion illuslrating Lho principles 
and elements of SfPs that apply to 
sources in implementing a SIP's control 
strategies bogins on pago 13567 ofthe 
GeOflral Preamble. 

B. Do the Submitted SIP Revisions Meet 
the Act and the PSD SIP requirements'! 

Texas submitted a revision to 30 TAC 
116.l60{e] and a new section 
111i.1 60(c)(1) and (2) on February 1. 
2006, as a SIP revision to the Taxas PSD 
SIP, This SIP revision submittal 
romovod'from tho State rules the 
incorporalion by roference of LIm 
Federal PSD definition of "best 
available control technology (BACT)" as 
dofinod in 40 CFR 51.166(b)(12)4. Tho 
currently approved PSD SIP requires 
that a State include the Federal 
definitiun of BACT. See 30 TAC 
116.160(a). 

The Z006 submittal also removed 
from tho Stato rules. the PSD SIP 
l'8quirement at 40 CFR 52.21(r)(4) tlIat 
Lbo State previously had incorporated 
by reful'encl:J. The currently approved 
PSD SIP mandatas this requirement. See 
30 TAC 116.160(a). This provision 
specifies that if a project becomes a 
major stationary source 01' major 
modification fwloly because of a 
relaxation of an enforceablo limitation 
on the source or modification's capacity 
to emit a pollutant, then the source or 
modification is subjp.ct to PSD applies as 
if construction had not yet commenced. 
The State's action in eliminating that 
requiremont means the Stato's ruIns will 
not mgulato those lyp8s of major 
stationary sources or modifications as 
stringently as the Federal program. 

~ Thu Januury 1972 Tuxus NSR rulus, us ruvisud 
in July 1972, requiru u proposed new facility or 
IJ1mlilit:nlilln to ulilizn Lho bust availablu conLIul 
lnclmology, with consldurution to tho tochnicul 
practicability und uconomic reullonablenelHi of 
roducing or oliminuting the emissions resulting 
from the facility. The Federnl definition for PSD 
BACT is part of the Texas SIP as codified ill the SIP 
at 30 TAC 110.1130(n). (This curronl SIP mle citation 
was adoptud by thu Statu 011 Oclober 10,2001, and 
EPA approvod this rucodified SIP mle citation on 
July::!::!, 20U4 [tiU FR <1:1752).) EPA approved Lbll 
Tuxus PSD pl"Ogram SIP revision sulHllittals, 
incJmlinfl thn Slat(!'!,> incorpornllon by rufnruncn of 
the Pederul definition of BACT, in 1992. See 
propo!'>al and final approval of the Texas PSD SIP 
01 54 FR 52623 (Decumber 22, 1969) and 57 FR 
2609:1 DUliu 24, 1992}. EPA specifically found that 
the SIP BACT requirement (now codifiod in thtl 
Texas SIP at 30 TAC 11G,111{a)(2)[C)) did 1Iot meet 
til(! Fmleral PSD 1l,\CT dol1nitioll. To mont til(! PSD 
SIP Pudurni ruquirenumts, Tllxas chostl to 
incorporate by referunce, the Podorul PSD BACT 
definition, and submit it for approval by EPA us 
pari ofthn Tnxlls PSD SIP, Upon EPA's opprovoillf 
the Texas PSD SIP submittals, both EPA and Texas 
interpreted tho SIP BACT provision IlOW codified 
in tho SIP at 30 TAC 1113.111(U)(2)[Cj us being a 
minor NSR SIP roquirnmonl for minor NSR punnits. 

Section 165 of the Act provides that 
"No major emitting facility 'It * * may 
be constructed [or modified] in any area 
to which this part applies unless- (1) 
a permit has been issued for such 
proposed facility in accordance with 
this part sotting forth emission 
limitations for such facility which 
conform to the requirements of this 
port" * * * (4) the proposed facility is 
subject to the best availablo control 
technology for each pollutant subject to 
regulation under this chapter * " "," 
Id. 7475(a). Accordingly, under the 
plain language of Section 165 a facility 
may not be constructed unless it will 
comply with BACT limits, which 
conform to the requirements of th~ Act. 
As BACT is a denned term in the Act, 
see CAA 169(3}, we interpret this to 
mean that a facility may not be 
constructed unless the permit it has 
been issued conforms to the Act's 
definition of BACT. 

The removal of these two provisions 
is not approvable as a SIP revision. The 
BACT requiremont is a basic tenet of a 
permitting program. Our conclusion that 
the BACT and emission limitation 
requiromonts are a statutory minimum 
flows from the Act itself. See CAA 
soction 165, Those two provisions are 
roquir8d for a SIP revision to meet the 
PSD SIP requirements. 

Not only is BACT a defined statutory 
and rogulatory term, but it also 
constitutes a central requirement of the 
Act. Accordingly, a state's submission of 
a revision that would remove the 
requirement that all new major 
stationary sources or major 
modifications moot, at a minimum, 
BACT as defined by the Act creates a 
situation where the submitted SIP 
revision would be a relaxation of the 
roquirements of tho provious SIP, 

Our evaluation considers whether a 
submittod SIP revision that removes a 
statutory requirement can still meet the 
Act. It is EPA's position that the 
removal of a statutory requirement from 
a State's program cannot be approved as 
a SIP revision because the removal does 
not meet the requirements of the Act. 
Additionally, as a SIP relaxation, we 
would look to the requirements of 
section 110(1). Sectlon 110(1) of the Act 
prohibits EPA from approving any 
revision of a SIP if the revision would 
interfere with any applicable 
l'flquimffiFlnt concnrning allainmfmt and 
reasonable further progress, or any other 
applicable requirement of the Act. The 
State did not provide any demonstration 
showing how the submitted SIP revision 
would not interfere with any applicable 
requirement concerning attainment and 
reasonable further progress, or any other 
applicable requh'ement of the Act. 

As the mechanism in Texas for 
ensuring that permits contain such a 
requirement, the State PSD SIP must 
both require BACT and apply the 
federal definition of BACT (or one that 
is more stringent) to be approved 
pursuant to part C and Section 110{l) of 
the Act. 

Since Texas' approach fails to ensure 
that all of the statutory relevant criteria 
contained in the statutory BACT 
definition are contained in the Texas 
SIP revision submittal, and the State 
failed to submit a demonstraUon 
showing how the relaxation would not 
interfere with any applicable 
roquirement concorning attainment and 
reasonabl8 further progress, or any othor 
CAA requirement. we are proposing to 
disapprove this removal pursuant to 
part C and Section 110(1) of the Act, as 
well as failing to meet the Major NSR 
SIP requirements. 

V. Do the Submitted SIP Revisions Meet 
the Major Non-attainment NSR 
Requirements for the l·Hour and the 
1997 8-Hour Ozone NAAQS? 

A. What are the Anti-Backsliding Mojor 
Nonottoinment NSR SIP Requirements 
Jar the 1-11Our Ozone NAAQS? 

On July 18, 1997, EPA promulgated a 
new NAAQS for ozone based upon H
hour average concenb'ations. The B-hour 
averaging period replaced the previous 
i-hour averaging period, and the level of 
NAAQS was changed from 0.12 parts 
per million (ppm) to O.OA ppm (62 FR 
38865).' On April 30, 2004 (69 FR 
23951), we published a final rule that 
addressed key elements related to 
implementaUon of the 1997 B-hour 
ozone NAAQS including, but not 
limited to: rBvocation of the l~houl' 
NAAQS and how anti-backsliding 
principles will ensure continued 
progress toward attainment of the 1997 
8-hour ozone NAAQS. We codified the 
anti-backsliding provisions governing 
the transition from the revoked i-hour 
ozone NAAQS to the 1997 8-hour ozone 
NAAQS in 40 CFR 51.905(a). The 1-
hour ozone major nonallainment NSR 
SIP requirements indicated that certain 
l-hour ozone standard mquifflments 
were not part of tho list of anti
backsliding requirements provided in 40 
CFR 51.905(f). 

On December 22, 2006, the DC Circuit 
vacaled th8 Phase 1 Implemenlation 
Rule in its entimty, South Goast Air 

f, On March 12, 200B, EPA significantly 
strengthelled the 1997 B-hour ozone standard, to II 

level of 0.075 ppm. EPA is developing mles needed 
far Implementing 1hu 2008 revlsod B-hour ozona 
standard and has received the States' submittals 
identifying uroas with their boundorimi they 
Identify 10 bn dOllignatud nonnltainmenL. EPA Is 
ruvluwlllH tho Stntuli' liulllnitiurl datil. 
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Quality Management District, et aJ., v. 
EPA, 472 F.3d 88Z [DG Gir. 2006}, mil 'g 
denied 489 F.3d 1245 [2UU7) [clarifying 
that the var:atur was limited to the 
issues on which the court granted the 
petitions for reviow}. The EPA requested 
rehearing and clarification o1'th8 ruling 
and on June H, 2007. lhe Court clarified 
that it was vacating the rule only to the 
extent thut it had upheld petitioners' 
challongos. Thus, tha provisions in 40 
CFR 51.905[e} that waived obligations 
under the revoked i-hour standard for 
NSR were vacated. The effect of this 
portion oftha court's ruling is to restoro 
major nonattainment NSR applicability 
thresholds and emission offsets 
pursuant to classifications previously in 
effect for areas designated 
nonattainment for the i-hour ozone 
NAAQS. 

On June 10, 2005 and February 1, 
2006, Texas submittod SIP revisions to ,U TAC 116.12 und 30 TAC 116.150 
which relate to the lramiition from the 
major nonattainmont NSR requirements 
applicable for the 1-hour ozone NAAQS 
to implementation of the major 
nonaltainment NSR requirements 
applicable to the 1997 8-hour ozone 
NAAQS. Texas' revisions at 30 TAG 
116.12[18} [Footnote 6 under Tabla I 
under lhe definilion of "major 
modification"} and 30 TAG 116.150[d} 
introductory ptu'agraph, effective as 
stale law on Juno 15, 2005, provide that 
for "the Houston-Galveston-Brazoria, 
Dallas-Port Worth, and Beaumont·Port 
Al'thw' eight hour ozone non attainment 
areas, if the Unitod Slatos 
Environmental Protection Agoncy 
promulgates rules requiring new source 
review ptll'mit applications in these 
aroas to be ovaluated for nonallainmenl 
new source review according to tho 
urea's one-hour standard classification," 
then "each application will be evaluated 
according to that area's anA-hour 
standard classification" and"* .... the 
de minimis threshold test (netting) is 
required for all modifications to existing 
major sourcos of VOC or NO~ in lhat 
area * * "." The footnote 6 and the 
introductory paragraph add a new 
roquirement for on affirmative 
regulatory action by the EPA on the 
reinstatement of the 1-hour ozone 
NAAQS major nonattainment NSR 
requirements before the major 
nonattainment NSR l'Oquirements under 
the 1-houl' standard will be 
illlplenumted in the Texas l-hour ozone 
nonallainmenl8mas. 

The currently approved Texas major 
nonallainmenl NSR SIP does nol require 
such an affirmative rogulatory action by 
the EPA before the 1-hour ozone major 
nonattainment NSR requirements come 
into effect in the Texas 1-hour ozone 

nonattainmont areas. Our evaluation of 
a SIP revision generally considers 
whether a revision would be at least as 
stringent as the provision in the existing 
applicable implementation plan that it 
would supersede. Ifwe cannot conclude 
that fl SIP revision is at least as stringent 
as the corresponding provision in the 
existing SIP, we may approve the 
revision only if the revision would not 
interfero with any applicablo 
requirement concerning attainment and 
reasonable further progress, or any othor 
applicable requirement of the Act. The 
Texas revision would relax tho 
requirements of the upproved SIP. 

Texas submitted no section 110(l} 
analysis demonstrating that this 
relaxation would not interfere with any 
applicable requirement concerning 
attainment and reasonable further 
progress, or any other applicable 
requirement of the Act. Therefore, we 
arB proposing to disapprove the 
revisions as not meeting section 11 u(l} 
of the Act for the Major NNSR SIP 
requiromonls for the l-hour ozone 
NAAQS. 

B. What Are the Major Nonattainment 
NSR SIP Requirements for the 19978-
hour Ozone NAAQS1 

The Act and EPA's NSR SIP rules 
require that an applicability 
determination regarding whether Major 
NSR applies for a pollutant should be 
based upon the attainment or 
nonattainment designation of the area in 
which the source is located on the date 
oj issuance of the Major NSR permit. 
See the following: sections 172[c)[5} and 
173 of tho Act; 40 GFR 51.165[a}(2)[i}; 
Ilnd "New Source Review (NSR) 
Program Transitional Guirlance/' issued 
March 11, 1991, by John S. Seitz, 
Director, Omca of Air Quality Planning 
and Standard. An applicability 
determination for a Major NSR permit 
based upon the date of administrative 
completeness, rather than date of 
issuance, would allow more sources to 
avoid the Major NSR requirements 
where there is a non attainment 
designation between the date of 
administrative completeness and the 
date of issuance, and thus this 
submittod rovision will reduco tho 
numbor of sourcos subject to Major NSR 
requirements. 

Revised 30 TAG 116.150[u), us 
submitted June lU, 2U05 and February 1, 
:W06, now roads as follows under state 
law: 

{a} This section applies to all new source 
review authorizations for new construction 
or modification of facilities as follows: 

{1} For all applications for facilities that 
will be located in any aroa dosignalod as 
nonallainment for ozone under 42 United 

States Code (U.S.C.), §§ 7407 et seq. on the 
effective date of this section, the issuance 
date of the authorization; and 

(2) For all applications for facilities thai 
will be localed in counties for which 
nonallainment designation for ozone under 
42 U.S.C. 7407 et seq. becomes effective after 
the effective date of this section, the date Lhe 
application is auministratively complete.n 

The submitted rule raises two 
concorns. First, tho l'I3visod language 'in 
30 TAC 116.150[a} is not cloar as to 
when and where the applicability date 
will be set by the date the application 
is arlministraliv(lly compl(lte and when 
and where the applicability date will be 
sot by tho issuanco date of the 
authorization. The rule, adopted and 
submitted in 2005, applies the date of 
adminisu'ative completeness of a permit 
application, not the date of permit 
issuance, where setting the date for 
determination of NSR applicubility ufter 
June 15, 20U4 [the effective date of 
ozone nonattainment designations}. The 
submitted 2006 rule adds the date of 
permit issuance. Unfortunately, tho 
submitted 2006 rule by introducing a 
bifurcated struclure creates vagueness 
rather than darity. The flffective date of 
this new bifurcated structure is 
February 1, 2006. It is unclear whether 
this moans undor subsection (1) that the 
permit issuance date is used in existing 
nonattainment areas designated 
nonattainment for ozone before and up 
through February 1, 2006. Thus, the 
proposed revision lacks clarity on its 
face and is therefore not enforceable. 

Second, to the extent that the date of 
application completeness is used in 
cortain instances to establish tho 
applicability date, such use is contrary 
to the Act and EPA'!;; interpretation 
therflof, as discussed above. 

Thfl Statfl did not provide any 
information, which demonstrates that 
this revision is at least as stringent as 
the requirements of the Act and 
applicable Federnl rules. 

Thus, based upon the above and in 
the absence of any explanation by the 
State, EPA is proposing to disapprove 
the SIP revision submittals for not 

n II is our undurslanding of Slatulaw. thol a 
"facility" [;011 bu an "umisslons unit," j,u .. any part 
of a stationary sourco that omits or may llava tha 
potontlal to omit any oil' conlaminant. A "facility" 
also can be a piece of equipment. which is smaller 
than an "omissions IInit." A "facUity" can be a 
"major stationary sourco" as defined by Federal 
law, A "facility" under Stale taw can be moro than 
aile "major stationary sourCIl." II cun inc1udo overy 
IJUlissions point on a company site, without limiting 
these emissions points 10 only those belonging to 
Ihe same industrial grouping (SIP codll). To 
calUment on our uudllrstanrling of the Sialo 
dllfiuition of fadlity, seo our proposed action 
rognrding Modification ofExlfillllg Quulified 
Facilities Program and GllIlera! Definitions, 
puhlishml olsowitnro ill todny's Fodoral Rogister. 
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meeting tho Major NNSR SIP 
requirements for the 1997 8-hour ozono 
standard. 

VI. Do the Submitted SIP Revisions 
Meet the Major NSR SIP Requirements? 

A. Do the SIP Revision Submittals Meet 
the Major NSR SIP Requirements With 
a PALs Pl'Ovisionr 

We are proposing to disapprove the 
following non-sBverable revisions that 
address the rovised Major NSR SIP 
requirements with a PALs provision: 30 
TAC Chap tor 116 submitted February 1, 
2006: 30 TAC 116.12-Definitions; 30 
TAC 116.1 BO-Applicability; 30 TAC 
116.1M2-Plant-Wide Applicability 
Limit Permit Application; 30 TAC 
116.1B4-Application Review Schedule; 
30 TAC 116.1B6-General and Spocial 
Conditions; 30 TAC 116.1BB-Plant
Wido Applicability Limit; 30 TAC 
116, 190-Ffldmal Nonatlainmonl and 
Prevention of Significant DAtArioration 
Review; 30 TAC 116.192-Amendments 
and Alterations; 30 TAC 116.194-
Public Notice and Comment; 30 TAC 
116.196-Renewal of a Plant-Wide 
Applicability Limit Permit; 30 TAC 
116.19B-Expiration or Voidance. 

Balow iH n summary of our evalualion. 
Please see the TSD for addilional 
information. 

The submitlallacks a provision which 
limits applicability of a PAL only to an 
existing major stationary source, and 
which precludes applicability of a PAL 
to it now major stationary source, as 
required under 40 CFR 51.165(11(1)[i) 
and 4U CFR 51.166(w)[1)(i], which 
limits applicability ofa PAL to an 
oxisting major stationary SOurCD. In llle 
absence of such limitation, this 
submission would allow a PAL to be 
authorizAd for thA construction of a new 
major stationary SOurCA. In EPA's 
November 2002 TSD for the revised 
Major NSR Regulations, we respond on 
pages 1-7-27 and 2B that a~tual PALs 
am available only for eXIstIng ma)or 
stationary sources, because actual PALs 
am based on u source's actual emissions. 
Without at least 2 years of operating 
history, a source has not established 
actual emissions upon which to base an 
actual PAL. However, for individual 
omissions units with loss than two yours 
of operation, allowable omissions would 
be Gonsidered as actual emissions. 
Therofore, an actual PAL can be 
obtained only for an oxisling major 
stationary source even if not all 
emissions units havo at least 2 years of 
emissions data. Moreover, the 
development of an alternative to 
provide new major stationary sources 
with the option of obtaining a PAL 
based on allowable emissions was 

foreclosed by the Court in New Yorkv. 
EPA, 413 F.3d 3 at 3B-40 (DC Cir. 2005) 
("New York t") (holding that the Act 
since 1977 requires a comparison of 
existing actual emissions before the 
change and projected actual (or 
potential emissions) after the change in 
question is required). 

The absence of tho applicability 
limitation creates a provision less 
stringont than the Act as interpreted by 
the Court and the revised Major NSR 
SIP PAL requirements. Therufore, we 
are proposing lo disapprove this 
submittal as not meoting the revised 
Major NSR SIP requirements. 

The submittal has no provisions that 
relate to PAL re~openings, as required 
by 40 CFR 51.165(t](sJ(ii), (iiJ(A) 
through (Cl. and 51.166(wJ(8)(ii) and 
(iiJ(a). Nor is there a mandate that 
failure to use a monitoring system that 
meets the requirements of this section 
renders tho PAL invalid, as requifAd by 
40 CFR 51.165(f)(12J(i)(D) and 
51.166(wJ(12)(i)(d). The absence of these 
provisions renders the accountability of 
this Program inadequate and IB~s 
stringent than the Federal reqUirements 
of Major NSR. Therofore, EPA is 
proposing to disapprove tho submittal 
as not meeting the revised Major NSR 
SIP requirements. 

Tho Taxas submittal at 30 TAC 
116.186 provides for an emissions cap 
that may not account for all of the 
omissions of a pollutant at tho major 
stationary SOurCB. TAxas requires the 
owner or operator to submit a list of all 
facilities to be included in the PAL see 
30 TAC 116.1B2(1), such that not all of 
the facilities at the entire major 
stationary source may be specifically 
required to btl included in the PAL. 
However, the Federal rules roquire the 
owner or operator to submit a list of all 
emissions units at the source see 40 CFR 
51.166(t](3)(i) and 40 CFR 
51.166(w)(3)(i). The corresponding 
Federal rules provide that a PAL applies 
to all of the emission units at the entire 
major stationary sourco. Inclusion of all 
tho omissions unils subject to tho 
enforceable PAL limit is an essential 
feature of tho Piantwide Applicability 
Limit. Tlul Texas submillal is unch'lar as 
to whether tho PAL would apply to all 
of the emission units at the entire major 
stationary source and therefore appears 
to be less stringent than the Federal 
rules. In the absence of any 
demonstration from the State, EPA is 
proposing to disapprove 30 TAC 
116.1B6 and 30 TAC 116.1B2(1) as not 
meeting the revised Major NSR SIP 
requirements. . 

Submitted 30 TAC 116.194 reqUlres 
that an applicant for a PAL permit must 
provide for public notice on the draft 

PAL permit in accordance with 30 TAC 
Chapter 39-Public Notice-for all 
initial applications, amendments, and 
renewals or a PAL Permil.7 See 73 FR 
72001 (November 26, 200B) for more 
information on Texas' public 
participation rulos and thair 
relationship to PALs. The November 
200B proposal addressed the public 
participation provisions in 30 TAC 
Chapter 39, but did not specifically 
propose action on 30 TAC 116.194. 
Today, we propose to address 30 TAC 
116.194. Because this section relates to 
the public participation roquirements of 
the PAL program, this section is not 
severable from the PAL program. 
Because we are proposing to disapprove 
the PAL program, we propose to 
likewiso disapprove 30 TAC 116.194. 

The Federal definition of the 
"baseline actual emissions" provides 
that these emissions must be calculated 
in terms of "the average rate, in tons per 
year at which the unit actually emitted 
tho pollutant during any consocutive 24~ 
month period," See 40 CFR 
51.165(a)(l)(xxxv)(A), (B], (D) and (E) 
and 51.166[h)(47)(i), (ii], (iv), and (v). 
Emphasis added. The submitted 
dBfinition of the term "baseline actual 
emissions" found at 30 TAC 
116.12(3)(A), (B), (D], and (E) differs 
from the Federal definition by providing 
that the baseline shull be calculated as 
Hthe rate, in tons per year at which the 
unit actually emitted the pollutant 
during any consecutive 24-month 
period." The submitted definition omits 
reference to the "average rate." The 
definition differs from the Federal SIP 
definition but the State failed to provide 
a demonstration showing how the 
different definition is at least as 
stringenl as lhe Federal definition. 
Therefore, EPA proPOSAS to disapprove 
the different definition of "baseline 
actual emissions" found at 30 TAC 
116.12(3) as not meeting the rovised 
Major NSR SIP requirements. On the 
same grounds for lacking a 
demonstration, EPA proposes to 

1 "The llUiliniltnls do not moet tim following 
public pnrtidpnlioll provisiuns for PALs: (1) Pur. 
PALs for uxisting majur slatiollnty SOlUCUS, thuro IS 

no provision that PALs bu ustablish?d, run?wud, or 
increased throngb a procedure thnlls conslslent 
with 40 CPR 51.1£0 and 51.101. including the 
requiremunt that the roviewing authority provido 
the public with notice of the proposed approval of 
a PAL permit and alleas! a 30-day period [or 
submittal of public com mont. consistent with the 
Foderal PAL rules at 40 CFR 51.165(0[5) and (11) 
and 51.166(W)(5) and (11). (2) For PALs for Bxisting 
llllljor stlltionllry sources, there is no requirement 
that the Stnte address allmnlerial comments beforu 
taking filial actioll 011 the penllit, consistent wiLh 40 
CFR 51.165(f)(5) and 51.166(w)[5). (:I) The 
applicabilHy provision in section :19.40:1 does nol 
include PAL'!, llflspite tim cros~-tfl[erP.IlCfl to 
Choptnr:1!l in Section 110.1114." 
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disapprove 30 TAC 116.182(2) that 
fUrOrS to calculalions of tho basolino 
actual emissions for a PAL, as not 
mooting the revised Major NSR SIP 
requiroments. 

The State also failed to include the 
following specific monitoring 
definitions: "Continuous emissions 
monitoring system (CEMS)" as defined 
in 40 CFR 51.165(a)(1)(xxxi) and 
51,166(b)(43); "Continuous emissions 
rate monitoring system (CERMS)" as 
defined in 40 CFR 51.165(a)(1)(xxxiv) 
and 51.166(b)(46): "Continuous 
parmneter monitoring system (CPMS)" 
as defined in 40 CFR 51.165(a)(1)(xxxiii) 
and 51.166(b)(45): and "Predictive 
emissions monitoring system (PEMS)" 
as defined in 40 CFR 510165(a)(1)(xxxii) 
and 51.166(b)(44). All of these 
definitions concerning the monitoring 
systoms in tho revisod Major NSR SIP 
mquiromenls are essential ror the 
enforceability of and providing tho 
means for determining compliance with 
a PALs program. Thorofore, we are 
proposing to disapprove the State's lack 
of these four monitoring definitions as 
not meoting tho revisod Major NSR SIP 
requiromflllls. 

Additionally, where, as here, a State 
has made a SIP revision that does not 
contain definitions that are required in 
the revised Major NSR SIP program, 
EPA may approve such a revision only 
if tho Slalu specifically demonstrates 
that, despile the absence of the required 
definitions, the submitted revision is 
more stringent, or at least as stringent, 
in all respects as the Federal program. 
See 40 CFR 51.165(a)(1) (non-attainment 
SIP approval criteria): 51.166 (b) (PSD 
SIP definition approval criteria), Texas 
did not providB such a demons1!'alion, 
Thol'oforo, EPA proposes to disapprove 
the lack of these definitions as not 
meeting the revised Major NSR SIP 
requirements. 

None of the provisions and 
dllfinitions in the February 1, 2006, SIP 
revision submillal portaining to tho 
revised Major NSR SIP requirements for 
PAL::; is severable from each other. 
Therefore, we are proposing to 
disapprove the portion ofthe February 
1,2006, SIP revision submittal 
pflftaining lo tho fOvisod Major NSR 
PALs SIP requirements as not meoling 
tho Act and tho rovised Major NSR SfP 
regulatiuns. 

B. Do the Submitted SIP Revisions !vleet 
the Non-PAL Aspects of the !vInjor NSR 
SIP R(!quiremenls? 

The submitted NNSR non-PAL rules 
do not explicitly limit the definition of 

"facility" u to an "emissions unit" as do 
the submitted PSD non-PAL rules. It is 
our understanding of State law that a 
"facility" can be an "emissions unit," 
i.e., any part of a stationary source that 
omits or may have the potential to emit 
any air contaminant, as tho Stato 
flxplicitly provides in the revised PSD 
rule at 30 TAC 116.160(c)(3). A 
"facility" also cun be a piece of 
equipment, which is smaller than an 
"emissions unit." A "facility" can 
include more than one "major stationary 
source." It can include every emissions 
point on u compOllY sito, without 
limiting these emissions points to only 
those belonging to tho same industrial 
grouping (S[P code). In our proposed 
action on the Texas Qualified Facilities 
State Program, EPA specifically solicits 
comment on the definition for "facility" 
under State law. We encourage anyone 
interested in this issue to review and 
comment on the other proposed action 
on the submitted Qualified Facilities 
Stute Program, as welL 

Regardless, the State clearly thought 
the prudent legal course was to limit 
Hfacility" explicitly to "emissions unit" 
in its PSD SIP non-PALs revision. TCEQ 
did not submit a demonstration shoVlring 
how the lack of this explicit limitation 
in the NNSR SIP non-PALs revision is 
at luast as stringent as th~ revised Major 
NSR SIP roquiroments. Therofore, EPA 
is proposing to disapprovo tho 
submitted dofinition and its use as not 
meeting the revised Major NNSR non
PALs SIP requirements. 

Under the Major NSR SIP 
requirements, for any physical or 
opomtional change at a major stationary 
source, a sourco must includo omissions 
resulting from startups, shutdowns, and 
malfunctions in its determination of the 
baselinE! actuul emissions (seo 40 CFR 
51.165(e)(1)(xxxv)(A)(1) and (B)(l) and 
40 CFR 51.166(b)(47)(i)(o) and (ii)(a)) 
and tho projected actual emissions (see 
40 CFR 51.165(a)(1)(xxviii)(B) and 40 
CFR 51.166(b)(40)(ii)(b)). The definition 
of the term Hbaseline actual emissions," 
as submitted in 30 TAC 116.12(3)(E), 
does not require the inclusion of 
emissions resulting from startups, 
shutdowns, and malfunctions.H Our 

U"Facilily" Is defined illlhe SIP approved 30 
TAC 116.10[6) as "£I discrete or idontifiable 
structure, dovlco, item, equipment, or enclosure 
lImt constitutes or contains a stationary source, 
including appurtenances other than emission 
control equipment." 

nThe submitted definition of "beseline oclual 
omissions," is as follows: Until Murch I, 2016, 
emissions previollsly demonstrated £IS omissions 
evellis or hisloricolly 6.'templed under Chapler 101 
oflhis title· • * maybe illc1uded 10 the extent 
thoy have been authorized, or ure being authorized, 
in n pormil action unclor Chap Lor I1G. 30 TAC 
11 (J.12(3)(E) (OlllphOl;is oclllml). 

understanding of State law is that the 
use of the term "may" "creates 
discretionary authority or grants 
permission or a power. See Section 
311.016 of the Texas Co do Construction 
Act. Similarly, the submitted definition 
of "projected actual emissions" at 30 
TAC 116.12(29) doos nol roquire that 
emissions resulting from startups, 
shutdowns, and malfunctions be 
included, The submitted definitions 
differ from tho Federal SIP definitions 
and the State has not provided 
information demonstmting that these 
definitions ara atloast as stringont as the 
Federal SIP definitions. Therefore, 
based upon tile lack of a demonstration 
from the State, EPA proposes to 
disapprove Ule definitions of "baseline 
actual emissions" at 30 TAC 116.12(3) 
and "projected actual emissions" at 30 
TAC 116.12(29) as not meeting the 
revised Major NSR SIP mquirements. 

The Federal definition of the 
"baseline actual emissions" provides 
tilat these emissions must be calculated 
in terms of "the average rate, in tons per 
year at which the unit actually emitted 
the pollulant during any conser.utive 24-
month period." The submitted 
definition of the term "baseline actual 
emissions" found at 30 TAC 116.12 
(3)(A). (B). (D). and (E) differs from the 
Federal definition by providing thet the 
baseline shall be calculated as "the rate, 
in tons per your at which tho unit 
actually emitted the pollutant during 
any consecutive 24-month period." 

Texas has not providfld any 
demonstration showing how this 
different dofinition is at least as 
stringent as the Federal SIP dofinition. 
Therefore, EPA proposes to disapprove 
ti,e submitted definition of "baseline 
actual emissions" found at 30 TAC 
116.12(3) as not meeting the revised 
major NSR SIP requirements. 

None of the provisions and 
definitions in the February 1, 2006, SIP 
revision submittal pertaining to the 
revised Major NSR SIP requiremonts for 
non-PALs is severable from each other. 
Therefore, we are proposing to 
disapprove the portion of the February 
1,2006, SIP revision submittal 
pertaining to the revised Major NSR 
non-PALs SIP requirements as not 
meeting tho Act and tho ravisod Major 
NSR SIP regulations. 

VII. Does the Submitted PCP Slandard 
Permit Meet the Minor NSR SIP 
Requirements? 

EPA approved Texas' goneral 
regulations for Standard Permits in 30 
TAC Subchapter F of 30 TAC Chapter 
116 on November 14, 2003 (68 FR 
64548) as meeting the minor NSR SIP 
requirements. The November 14, 2003 
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action describes how these rules meet 
EPA's requirements for new minor 
sources and minor modifications. A 
Standard Permit provides a streamlined 
mechanism with all permitting 
requirements for construction and 
operation of cortain sources in 
r:atagorimi that contain numeroU!1 
similar sources. It is not a case-by-case 
minor NSR SIP permit. Therefore, each 
minor NSR SIP Standard Pormit must 
contain all terms and conditions on thp. 
face of it [combined wilb Ibe SIP general 
requiruments) und it Gannot be used to 
address site-specific determinations. 
This particular typo of minor NSR 
permit is required to be applicable to 
narrowly defined categories of emission 
sources 10 rather than a category of 
emission types. A Standard Permit is a 
minor NSR pormillimited to n 
particular narrowly defined source 
catogory for which tho permit is 
designed to cover and cannot be used to 
make site-specific determinations that 
are outside Ibe scope of Ibis type of 
permit. 11 

EPA did not approve the Standard 
Permit for PCPs [30 TAC 116.617) in the 
Novembor 14, 2003 action as part of tho 
Texas minor NSR SIP. See 68 FR 64547. 
On February 1, 2006, Texas submitted a 

HI Exumples of nurrowly clllfintld categories of 
muission sourc(]s illclude oil nnd gus fut::ilities, 
afiphnH r.oJl(;ret(] plantfi, and GDur.mte butch plants, 

11 Svo Guidoncl! on c:nfolr.flobility Jiequinmwnls 
jilr Limiling Putonliollu Emil thwugh SIP and 
sm:lirlr1 112 rulos and Geneml pormils, 
MUluurnndulU from Kuthin A Slldu. Omcn of 
Enforcellmnt und Complium;u Assunmcu, January 
25, 1995, Option!.' for Limlting tIle Potential to Emit 
(PTE) of a Siotionory Sourcu undur Suction 112 ami 
Tille \' of the Clean Air ilct, Memorandum from 
John S. Seitz, Office of Ail' Qunlity Planning and 
Siandards {OAQPSI.lunuary 25, 1995.ilpprooclws 
/0 Creating Federally-Enforceable Emissions Limits. 
Memorandum from John S, Seitz, OAQPS, 
NOVOlllbtlf 3, 199:1, Po/ential to Emil (PTE) 
Guidance for Specific Source Categories, 
Malllorandum from 101m S. Seitz. OAQPS and Eric 
Schaeffer, OECA, April 14, 1998. EPil Region 7 
Permit by Rule Gujdance foJ' Mjnor Source 
Precon,<.truction Permits, See also. rulemukings 
filiated to general permils: 61 FR 536:13, final 
approval of Tennessee SIP Ravislon, OGtobor 15, 
100nj 02 FR 25/J7. final approval of Florida SIP 
mvision. January 17. lU1]7j 71 PR 511711, final 
npprovnl of Wisconsin SIP ravision. Fabruary ti, 
<!I1UGj 71 FR 14439, propuHtld cOlldi1ionnl npprovnl 
of MissolLl'i SIP I'Uvision, March 22. 20U6. EPA 
guidullGD docullIents s(]1 out specific guidalines: {I) 
GOlleral permits apply 10 u specific and narrow 
catugury of sourCtls. (2) For somces electing 
coverage lIudor general ponllils where covorage is 
not mandatory. provido notica or reporting to lho 
permitting authority, ruporting or notica to 
pennitling aulhority, {:I) General permits provid(] 
specific and technically accurete (verlfiablellimlts 
lhut mstrict potolltial tu emit, (4J General permits 
contain specific compliuuGe t!lquirmnents, {5) 
Limits in general permits are established basad on 
pmclicably enforceable 8verngillg timefi, and In) 
Violations of tho pormlt am considered violations 
of slain and fadornl requlrnmenl~ nnd may rosult in 
Illil sonrr:o iJolng snh/nr:llo major sourr:n 
rcquiroUIOI1IS, 

repeal of the previously submitted PCP 
Standard Permit and submitted the 
adoption of a new PCP Standard Permit 
at aD TAC 116.617-8tate Pollution 
Control Project Standard Permit. 12 One 
of the main reasons Texas adopted a 
new PCP Standard Permit was to meet 
the new FBdoral requiremenls to 
explicitly limit this PCP Standard 
Permit only to Minor NSR. In State of 
New York, et oj. v. EPA, 413 F.3d 3 [DC 
Cir. June 24, 2005), the Court vacated 
Ibe federal pollution control project 
provisions for NNSR and PSD. The new 
PCP Standard Pormit oxplicitly 
prohibits Ibe use of tlle PCP Standard 
Permit for new major sources and major 
modifications. Still Ibe new PCP 
Standard Permit is a generic permit that 
applies to numerous types of pollution 
control projects, which can be used at 
any source that wants to use a PCP, The 
dAfinition in this Standard Permit for 
what is a PCP is overly broad. For 
exmnple, it does not delineate what type 
of pollution control oquipmont is 
authorized. 

Tho PCP Standard Permit, as adopted 
and submitted by Texas to EPA for 
approval into Ibe Texes Minor NSR SIP, 
is not limitod in its applicability to a 
singlo category of industrial sourcos, but 
to a broad class of pollution control 
techniques at all source categories. An 
individual Standard Permit must be 
limitod to a single source catogory, 
which consists nf numArous similar 
sources that can meet standardized 
permit conditions. In addition to EPA's 
concerns that this submitted PCP 
Standard Permit is not limited in its 
applicability, another major concern is 
Ibat this Standard Permit is designed for 
case-by-case additional authorization, 
source-specific review, and SOllrce
specific technical determinations. For 
case-by-cuse additional authorization, 
sOllIce-specific review J and source 
specific teclmical determinations, under 
Ibe minor NSR SIP ruJes, if Ibese types 
of determinations are necessary, the 
State must use its minor NSR SIP caso
by-case permit process under 30 TAC 
116.110[a)[1). 

There are no l'liplicable conditions in 
Ibe PCP Standard Permit that specify 
how tho Diroctor's discrotion is to bo 
implomontod [or the individual 
determinations. Of particular concern is 
the provision that allows for the 
Axercise of the Executive Director's 
discmtion in making case-specific 

l:!The 200£ submittal also included a revision 10 
30 TAC 116.Gl0(t1), lhnl is a rule in Subchapter F. 
Standard Pormits, to chango au illtenlal cross 
referellce from Subchapter C 10 Subchapter E, 
confiistent with the re-designation of Ihis 
Subclinptllr by TCEQ, See section IX ror further 
information on this portion of the 2000 submlttul. 

determinations in individual cases in 
lieu of generic enforceable 
requirements. Btfcause EPA approval 
will not be required in each individual 
case, specific replicable criteria must be 
set forth in the Standard Permit 
establishing equivalent emissions rates 
and ambient impact. Similarly, the PCP 
Standard Permit is not the appropriate 
vehicle in the case-by-case establishing 
of rocordkoeping, monitoring, and 
rflcordkeeping requimments because it 
requires the Executive Director to make 
case-by-case determinations and to 
establish case specific terms and 
conditions for the construction or 
modification of each individual PCP 
that are outside the terms and 
conditions in the PCP Standard Permit. 

Because the PCP Stundard Permit, in 
3D TAC 116.617, does not meet the SIP 
rflquirements for Minor NSR, EPA 
proposes to disapprove the PCP 
Standard Permit, as submitted 
February 1, 2006. 

VllI. What Is Our Evaluation of Other 
SIP Revision Submittals? 

We are proposing to take no action 
upon the June 10, 2005 SIP revision 
submittal addressing definitions at 30 
TAC Chapter 101, Subchapter A, section 
101.1, because pr~vious revisions to that 
section are still pending review by EPA. 
We will take appropriate action on the 
submittals concerning 30 TAC 101.1 in 
a separate action. As noted previously, 
these definitions are severable from the 
other portions of the two SIP revision 
submittals. 

Second, Texas originally submitted a 
new Subchapter C-Hazardous Air 
Pollutants: Regulations Governing 
Constructed and Reconstructed Sources 
[FCAA, § 112[g), 40 CFR Part 63) on July 
22,1998. EPA has not taken action upon 
tile 1998 submittal. In the February 1, 
2006, SIP revision submittal, this 
Subchapter C is recodified to 
SUbchapter E and sections are 
renumbered. This 2006 submittal also 
includes an amendment to 3D TAC 
116.610(d) to change the cross-reference 
from Subchapter C to Subchapter E. 
These SIP revision submittals apply to 
the review and permitting of 
constructed and reconstructed major 
sources of hazardous air pollutants 
[HAP) under section 112 of Ibo Act and 
40 CFR part 63, subpart B. The process 
for these provisions is carriod out 
separately from the SIP activities. SIPs 
cover criteria pollutants and their 
precursors, as regulated by NAAQS. 
Section 112[g) of Ibe Act regulates 
HAPs, this program is not under the 
auspices ofa section 110 SIP, and this 
program should not be approved into 
Ibe SIP. These portions of the 1998 and 
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2006 submittals are sev~rable. For these 
reasons we propose to take no action on 
this portion relating to section 112[g) of 
the Act. 

Third, tho February 1, 2006, SIP 
rovision submiltal includes a new 30 
TAC Chapter 116, Subchapter K [as 
mcodilled Irom Subchapter E), that 
fl1iales Lo the issuanCB ofEmergAflcy 
Orders, and is severable from all the 
other portions of the 2006 submittal. 
EPA is currently revis\,\ring the SIP 
revision submittals that relate to 
Emergency Orders, including this 
submittal and will take appropriate 
action on the Emergency Order 
requirements in a separate action, 
according to the Consent Decree 
schedule. 

IX. Proposed Action 

Under section 110[k)[3) of the Act and 
for the reasons stated above, EPA is 
proposing disapproval of rovisions to 
tho Toxas Major NSR SIP that relate to 
implementation of Major NSR in areas 
designated nunuttainnumt for the 1997 
/:I-hour ozone NAAQS, implumentation 
of Major NSR in aruas dosignated 
nonaltuinment for tho I-hour ozona 
NAAQS, and imp 10m entation orMajor 
NSR SIP requirements in all ofTBxas. 
We are proposing to disapprove the SfP 
l'Bvision submittals for the Texas Major 
NSR SIP. Finally, we are proposing to 
disapprovo tho submittals for a Minor 
Standard Permit for PCP. EPA is also 
proposing to take no action on certain 
soverable revisions submitted June 10, 
Z005, and February 1, 2006. 

Specifically, we are proposing: 
• Disapproval of revisions to 30 TAC 

30 TAC 116.12 and 116.150 as 
submitted June 10, 2005; 

• Disapproval of revisions 30 TAC 
116.12.116.150,116.151,116.160; and 
disapproval of new sections at 30 TAC 
116.121,116.180,116.182,116.184, 
116.186,116.188,116.190,116.192, 
116.194,116.196,116.198, and 116.617, 
as submitted February 1, 2006. 

Wo arc also proposing to tako no 
action OD the provisions identified 
below: 

• The revisions to 30 TAC 101.1-
Definitions, submitted Juno 10, 2005; 

• The recodificalion of the existing 
Subchapter C under 30 TAC Chapter 
116 to a new Subchapler E under 30 
TAC Chapter 116; and 

• The recodificatiun uf the existing 
Subchapter E under 3U TAC Chapter 
116 to a new Subchapter KundeI' 30 
TAC Chap tor 116. 

We will accept comments on this 
proposal for the next 60 days. Alter 
l'Oview of public comments, we will take 
final action on the SIP revisions that are 
identified herein. 

EPA intends to take final action on 
tho State's Public Participation SIP 
revision submittal in November 2009. 
EPA intends to take final action on the 
submitted Texas Qualified Facilities 
State Program by March 31, 2010, the 
submitted Texas Flexible Permits State 
Program by June 30, 2010, and the NSR 
SIP by August 31, 2010. These dates are 
expected to be mandated under a 
Consent Decree (see Notice of Proposed 
Consent Decroe and Proposed 
Settlement Agreement, 74 FR 38015, 
July 30, 2009). Sources are reminded 
that they mmain subjocl to the 
requirements of the federally approved 
Texas Major NSR SIP and subject to 
potential enforcement for violations of 
the SIP [See EPA's Revised Guidance on 
Enforcement During Pending SIP 
Revisions, dated March 1, 1991). 

X. Statutory and Executive Order 
Reviews 

A. Executive Order 12866, RegulatOlJ' 
Planning and Review 

This action is not a "significant 
regulatory action" under the terms of 
Executive Order 12866 [58 FR 51735, 
October 4, 1993) and is therefol'fl not 
subject to reviow under the Executive 
Order. 

B. Paperwork Reduction Act 

This action does not impose an 
information collection burden under the 
provisions of the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seq. because this 
proposed SIP disapproval under section 
110 and subchapter I, part D of the 
Clean Air Act will not in and of itself 
croato any new information collection 
burdens but simply disapproves certain 
State requirements for inclusion into the 
SIP. Burden is defined at 5 CFR 
1320.3[b). 

C. Regulatory Flexibility Act 

Tho Regulatory Flexibility Act [RF A) 
generally requires an agency to conduct 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements unless the 
agency certifies that the rule will not 
have a significant economic impact on 
a substantial number of small entities. 
Small entities include small businesses, 
small not-far-profit ontorprises. and 
small governmental jurisdictions. For 
purposes of assessing the impacts of 
today'!.; rulo on small enUties, small 
entity is defined as: (1) A small business 
as defined by the Small Business 
Administration's [SBA) regulations at 13 
CPR 121.201; (2) a small governmontal 
jurisdiction that is a government of a 
city, county, town, school district or 
special district with a population ofless 

than 50,000; and (3) a small 
organization that is any not-far-profit 
enterprise which is independently 
owned and operated and is not 
dominant in its field. 

After considering tho economic 
impacts of today's proposed rule on 
small entities, I certify that this action 
will not have a significant impact on a 
substantial number of small ontitios. 
This rule does not impose any 
requirements or create impacts on small 
entities. This proposed SIP disapproval 
under section 110 and subchapter I, part 
D of the Clean Air Act will not in and 
of itself create any new requirements 
but simply disapproves certain State 
requirements for inclusion into the SIP. 
Accordingly, it affords no opportunity 
for EPA to fashion for small entities less 
burdensome complianco or rap orting 
roquiroments or limo tables or 
exemptions from all or part of the rule. 
The fact that the Clean Ail' Act 
prescribes thnt various consequences 
(e.g., higher offset requiremrmts) mayor 
will flow from this disapproval does not 
moan that EPA either can or must 
conduct a regulatory flexibility analysis 
for this action. Therefore, this action 
will not have a significant economic 
impact on a substantial number of small 
entities. 

We continue to be intorested in the 
potential impacts of thIs proposed rule 
on small entities and welcome 
comments on issues related to such 
impacts. 

D. Unfunded Mandates Reform Act 
This action cuntains no Fedoral 

mandates under the provisions of Title 
II of tho Unfundod Mandates Roform 
Act of 1995 [UMRA), 2 U.S.C. 1531-
1538 "for State, local, or tribal 
governments or the private sector." EPA 
has dotermined that the proposed 
disapproval action does not include a 
Foderal mandate that may result in 
estimated costs of $100 million or more 
to either State, local, or tribal 
govornments in the aggregate, or to the 
private soctor. This action proposes to 
disapprove pre-existing requirements 
under State or local law I and imposes 
no new requirements. Accordingly. no 
additional costs to State, local, Dr tribal 
governments, or to the private sector, 
rosult from this actioD. 

E. Executive Order 13132, Federalism 
Executivp. Order 13132, entitled 

"Fedoralism" [64 FR 4.1255, August 10, 
1999), requtres EPA to dovolop an 
accountable process to enSllrB 
"meaningful and timoly input by State 
and local officials in the development of 
regulatory policies that have federalism 
implications." "Policies that have 
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federalism implications" is defined in 
the Executive Order to includo 
regulations that have "substantial direct 
effects on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government." 

This action does not havo federalism 
implications. It will not have substantial 
direct effects on the Statos, on the 
relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels uf government, as specified in 
Executive Order 13132, because it 
merely disapproves certain State 
requirements for inclusion into the SIP 
and dODS not altor tho relationship or 
tho distribution of power and 
responsibilities established in Lbe Clean 
Air Acl. Thus, EXl~culivA Order 13132 
does not apply to this action. 

F. Executive Order 13175. Coordination 
vVith Indian Tribal Governments 

This action does not have tribal 
implications. as specified in Executivo 
Ordor 13175 (59 PR 22951, November 9, 
2000), becau.,e the SIP EPA iR propoRing 
tn di:mpprove would not apply in Indian 
country located in tho Stale, and EPA 
notes that it will not impose substantial 
direct costs on tribal governments or 
preempt tribal law. Thus, Executive 
Order 13175 does not apply to this 
action. 

G. Executive Order 13045, Protection of 
Children From Environmental Health 
Risks and Safety Risks 

EPA interprets Executive Order 13045 
[62 FR 19885, April 23, 1997) as 
applying only to those regulatory 
actions that concern health or safety 
risks, such that the analysis required 
under section 5-501 of the Executive 
Ordur has the potential to influence the 
regulation. This action is not subject to 
Executive Ordor 13045 because it is not 
an oconomically significant regulatory 
action based on health or safety risks 
subject to Execulive Ordp.r 1304!1 (62 FH 
19885, April 23, 1997). This proposed 
SIP disapproval under section 110 and 
subchapter I, part D of the Clean Air Act 
will not in-and-of itself create any new 
regulations but simply disapproves 
certain State requirements for inclusion 
into the SIP. 

H. EXElcutive Order 13211, Actions That 
Significantly Af]ect Energy Supply, 
Distribution, or Use 

This proposed rule is not subject to 
Executive Order 13211 [66 FR 28355, 
May 22, 2001) because it is not a 

significant regulatory action under 
Executive Order 12866. 

1. Notionol Technology Transfer and 
Advancement Act 

Section 12[d) of tho National 
Technology Transfer and Advancement 
Act of 1995 ["NTTAA"), Public Law No. 
104-113, section 12[d) [15 U.S.C. 272 
note) directs EPA to use voluntary 
consensus standards in its regulatory 
activities unless to do so would be 
inconsistent with applicable law or 
otherwise impractical. Voluntary 
consensus standards are technical 
standards (e.g., materials specifications t 
test methods, srunpling procedures, and 
business practices) that are developed or 
adopted by voluntary consensus 
standards bodies. NTTAA directs EPA 
to provide Congross, through OMB, 
explanations when the Agency decides 
not to use available and applicable 
voluntary consensus standards. 

The EPA belitlves that this action is 
not subject to roquiremonts of Soction 
12[d) of NTTAA because application of 
those requirements would be 
inconsistent with the Clean Air Act. 

I. EXElcutive Order 12898: Federal 
Actions To Address Em'ironmental 
lustice in Minority Populations and 
Low-Income Populations 

Executivo Ordor 12898 [59 FR 7629 
[Fob. 16, 1994)) establishes fodoral 
oxecutive policy on environmental 
justice. Its main provision directs 
federal agenciAs, to the greatest exlent 
practicable and permitted by law, ta 
make environmental justice part of their 
mission by identifying and addressing, 
as appropriate, disproportionately high 
and adverse human health or 
environmental effects of their programs, 
policies, and activities on minority 
populations and low-income 
populations in the United States. 

EPA lacks the discretionary authority 
to address environmental justice in this 
proposed action. In reviewing SIP 
submissions, EPA's role is to approve or 
disapprove state choices, based on the 
criteria of the Clean Air Act. 
Accordingly, this action merely 
proposos to disapprovo certain State 
requiremonts for inclusion into the SIP 
under section 110 and subchapter I, part 
D of the Clean Air Act and will not in
end-of itself create any new 
requirements. Accordingly, it dOBs not 
provide EPA with tho cliscretionsry 
authority to address. as appropriate, 
disproportionate human health or 
environmental effects, using practicable 
and legally pennissible methods, unde!' 
Executive Order 12898. 

List of Subjecls in 40 eFR Part 52 
Environmontal protection, Air 

pollution control. Carbon Monoxide, 
Hydrocarbonst Intergovernmental 
relations, Lead, Nitrogen oxides, Ozone, 
Particulate matter, Reporting and 
recordkeeping requirements, Sulfur 
oxides. Volatile organic compounds. 

Authority: 42 U.S.C. 7401 et seq. 

Dated: September B, 2009. 
Lllwrence E. Slllrfield, 
Acting Regional Administrator. Region 6. 
[FR Doc. E9-22BOB Filod 9-22-09; 8:45 amI 
BIL.LlNG CODE 656D-5D-P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[EPA-R04-0AR-2007-D359; FRL-B960-BI 

Approval and Promulgation of 
Implementation Plans, Alabama: Clean 
Air Interstate Rule 

AGENCY: Environmental Protm.:tion 
Agency [EPA). 
ACTION: Proposl:!d rule. 

SUMMARY: EPA is proposing to approve 
a portion of the State Implementation 
Plan [SIP) revision submitted by tile 
State of Alabama, through the Alabama 
Department of Environmental 
Management (ADEM), on March 7, 
2007. This action proposes to approve 
the portion of the March 7, 2007, 
submittal that addresses State reporting 
requirements under the Nitrogen Oxidl:! 
[NO,,) SIP Call and tilO Clean Air 
Intorstato Rulo [CAIR) found in 40 CFR 
51.122 and 51.125 aR amended by the 
CAIR ruIemakingR. Specifically. in this 
action EPA is proposing to approve 
revisions to Chapter 335-3-1 "General 
Provisions." In previous rulemakings, 
EPA took action on the other portions of 
the March 7, 2007, SIP submittal, which 
included revisions to Chapters 335-3-5, 
and 335-3-8 (October 1,2007, 7Z FR 
55659) and Chapter 335-3-17 [March 
26,2009,74 FR 13118). Although the 
DC Circuit Court found CAIR to be 
ilawed, the rule was remanded without 
vacatur and thus romains in placo. 
Thus. EPA is continuing to approve 
CAIR provisions into SIPs as 
appropriate. CAIR. as promulgated. 
require::; States to reduce emis::;ion::; of 
sulfur dioxide [SO,) and NO" that 
significantly contribute to, or interfere 
with maintenance oft the national 
ambient air quality standards [NAAQS) 
for fine particulates andlor ozone in any 
downwind state. CAIR establishes 
budgets for SO, and NO, for States timt 
contribute significantly to 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[EPA-R06-0AR-2001Hl133 and EPA-ROG
OAR-2005-TX-0025; FRL-9199-61 

Approval and Promulgation of 
Implementation Plans; Texas; 
Revisions to the New Source Review 
(NSR) State Implementation Plan (SIP): 
Nonattalnment NSR (NNSR) for the 1-
Hour and the 1997 a-Hour Ozone 
Standard, NSR Reform, and a Standard 
Permit 

AGENCY: Environmental Protection 
Agoncy. 
ACTION: Final rule. 

SUMMARY; EPA is taking final action to 
disapprove submittals from the State of 
Texas, through the Texas Commission 
on Environmental Quality (TCEQ), to 
revise the Texas Major and Minor NSR 
SIP. Wo nro disapproving tho submittals 
because they do not moot tho 2002 
rovisod Major NSR SIP requirements. 
We are also disapproving Lha submittals 
as not ffiflating thfl Major Nonattainment 
NSR SIP requirements for 
implementation of' the 1997 B-hour 
ozone national ambient air quality 
standard (NAAQS) and the 1-hour 
ozone NAAQS. EPA is disapproving the 
submitted Standard Permit (SP) for 
Pollution Control Projects (PCP) because 
it does not meet the requirements of the 
CAA for a minor NSR Standard Pennit 
program. Finally, EPA is also 
disapproving H submitted severable 
definition of b~st available control 
technology (BACT) that is used by 
TCEQ in its Minor NSR SIP pormitting 
program. 

EPA is not addressing the submitted 
revisions concerning the Texas Major 
PSD NSR SIP. which will ba addreRRad 
in B separate action. EPA is taking no 
action on severable provisions that 
imploment section 112(g) of the Act and 
is restoring a clm'i.fication to an earlier 
action that removed an explanation that 
a particular provision is not in the SIP 
because it implements sBction 112(g) of 
the Act. EPA is not addressing severable 
revisions to definitions submitted June 
10,2005, submittal, which will be 
addressed in a separate action. We are 
taking no action on a severable 
provision rolating to Emergency and 
Temporary Orders, which we will 
addross in a saparato action. 

EPA is taking these actions under 
Raction 110, part C, and partD, oftha 
Federal Clean Air Act (the Act or CAA). 
DATES: This rule is effective on Octoher 
15,2010. 

ADDRESSES: EPA has established a 
docket for this action on New Source 
Review (NSR) Nonattalnment NSR 
(NNSR) Program for the 1-Hour Ozone 
Standard and the 1997 8-Hour Ozone 
Standard, NSR Reform. and a specific 
Standard Permit under Docket ill No. 
EPA-R06-0AR-2006-0133. The docket 
for the action on the definition of BACT 
is in Docket ill No. EPA-R06-0AR-
2005-TX-0025. All documents in these 
dockots aro Iistod on tho http:// 
www.reguialions.govWob sito. Although 
listed in the index, 110me information is 
not publicly availablo, e.g., confidential 
business information or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available either 
electronically through http:// 
www.regulations.govor in hard copy at 
the Air Permits Section (6PD-R), 
Environmental Protection Agency, 1445 
Ross Avenue, Suite 700, Dallas, Texas 
75202-2733. Tho filo will bo mado 
available by appointment for public 
inspection in the Region 6 FOlA Review 
Room between the hours of 8:30 a.m. 
and 4:30 p.m. weekdaYR except for legal 
holidays. Contact the person listed in 
the FOR FURTHER INFORMATION CONTACT 
paragraph below to make an 
appointment. If possible, please make 
the appointment at least two working 
days in advance of your visit. There will 
be a 15 cent per page fee for making 
photocopies of documents. On the day 
of tho visit. ploaso chock in at tho EPA 
Region 6 reception area at 1445 Ross 
Avenue, Suite 700, Dallas, Texas. 

Tbe State submittal. which is part of 
the EPA record, is also available for 
public inspection at the State Air 
Agency listed below during official 
business hours by appointment: 

Texas Commission on Environmental 
Quality, Office of Air Quality, 12124 
Park 35 Circle. Austin. Toxas 78753. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Stanley M. Spruiell, Air Permits Saction 
(6PD-R), Environmental Protection 
Agency, Region 6, 1445 Ross Avenue, 
Suite 700, Dallas, Texas 75202-2733, 
telephone (214) 665-7212; fax number 
214-665-7263; e-mail address 
spruiell.staniey@epo.gov. 

SUPPLEMENTARY INFORMATION; 

Throughout this document, the 
following terms have the meanings 
described below: 

• I'We," flUS," and "our" rafer to EPA. 
• "Act" and "CAA" means Clean Air 

Act. 

• 1/40 CFR" means Title 40 of the 
Code of Federal Regulations-Protection 
of the Environment. 

• "SIP" means Stato Implementation 
Plan as established under section 110 of 
the Act. 

• "NSR" moans new source review, a 
phrase intended to encompass the 
statutory and regulatory programs that 
regulate the construction and 
modification of stationary sources as 
provided under CAA section 
110(a)(2)(C), CAA Title 1, parts C and D, 
and 40 CFR 51.160 through 51.166. 

• "Minor NSR" means NSR 
established under section 110 of the Act 
and 40 CFR 51.160. 

• "NNSR" means nonattainment NSR 
established under Title I, section 110 
and part D of the Act and 40 CFR 
51.165. 

• "PSD" means prevention of 
significant deterioration of air quality 
established under Title t, section 110 
and part C of the Act and 4U CFR 
51.166. 

• "Major NSR" means any new or 
modified SOUl'ce that is subject to NNSR 
andlor PSD. 

• "TSD" means the Technical Support 
DOCUIDltut for this action. 

• "NAAQS" moans national ambient 
air quality standards promulgated under 
section 109 of that Act and 40 CFR part 
50. 

• uPAL" means "plantwide 
applicability limitation." 

• "PCP" means "pollution control 
project." 

• "TCEQ" means "Texas Commission 
on Environmental Quality." 
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submitted anti-backsliding major NSR 
SIP requiroments for the l-hour ozone 
NAAQSl 

2. What is EPA's response to comments on 
the submitted anti-backsliding major 
NSR SIP requirements for the l-hour 
ozone NAAQS? 
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3, What are the grounds for disapproval of 
the submilled anti-backsliding major 
NSR SIP roquiromonts for the l-hour 
OZOlle NAAQS? 

C. The Submitted Major Nonattainment 
NSR SIP Requirements for the 1997 B
huur Ozone NAAQS 

1. What is the background for the 
submilled major nonallainment NSR SIP 
requirements for the 1997 B-hour ozone 
NililQS? 

2. What is EPA's responso to comments on 
Ihe 5ubmittod major nonnttninmenl NSR 
SIP roquil'Omonls ror the 1997 B-hour 
ozonu NAAQS'? 

3. What are Ihn grounds for disapproval of 
tho submitted major nonnttainment NSR 
SIP requirements for the 1997 8-hour 
o:wno NAAQS'f 

D. The Subrnilted Major NSR Reform SIP 
rovision for Major NSR \vith PAL 
Provisions 

1. What is tho background for the 
submitted mnjor NSR reform SIP revision 
for major NSR with PAL provisions? 

2, What Is EPA's response to comments on 
tho submitted major NSR reform SIP 
revision for majof NSR wilh PAL 
provisions? 

3, What IifB the grounds fur disapproval of 
the subrnilted major NSR roform SIP 
revision for major NSR with PAL 
provisions'! 

E. Tho Submillod Non PAL Aspm:ts of thu 
Major NSR SIP Requiromonts 

1, What is the background for tlw 
submitted non PAL aspects of the major 
NSR SIP requir{Jments? 

2, What is EPA's response to comments on 
the submittod non PAL aspects of the 
major NSR SIP requirements? 

3, What are the grounds for disapproval of 
tlle submiLted nOll-PAL aspects of the 
major NSR SIP requirements? 

F, The Submitted MinorNSR Stanriarri 
Permit for Pollution Control Project SIP 
Rovision 

1. What is the background for tho 
submitted minor NSR stauriarri pormit 
for pollution control project SIP 
rovisinu'f 

2. What is EPA's response to commonts on 
the suhmilted minor NSR .standard 
permit for pollution control project SIP 
rovision'( 

3. What are the grounds for disapproval of 
the submitted minor NSR standard 
parmi! for pollution control project SIP 
rovi5ion'( 

G. No Action on the Revisions to the 
Dolinitiollfi undor::lO TAC 101.1 

H. No Action on Provisions that Imploment 
Sm;liol1 112(g) 01' tho Act and for 
Rostoring an Explanation that a Portion 
01':10 TAC 110.115 is not in lhu SIP 
Because it Implements Section 112(g) of 
tho Act. 

1. No Action on Provision Relating to 
Emorgum:y and Tumpomry OrdOl·S. 

1. Rasponses to General Commonts on the 
Proposni 

V, Final Action 
Vl. Stutulury and Exucutivu Ol'der Reviews 

1. What action is EPA taking? 

A, What regulations is EPA 
disapproving? 

We are disapproving the SIP revisions 
submitted by Toxas on juno 10, 2005, 
and February 1, 2006, as not meeting tho 
Act and the 1997 B-hour ozone Major 
Nonattainment NSR SIP requirements, 
and as nol meoting the Act and Major 
Nonattainmont NSR SIP requirements 
for the 1-hour ozone NAAQS. We are 
disapproving the SIP revision submitted 
by Taxas on February 1, 2006, as nnt 
meeting the Major NSR Reform SIP 
requirements for PAL provisions and 
tho Major NSR Reform SIP rcquiromants 
without the PAL provisions. We arA 
disapproving the Standard Permit for 
PCP submitted February 1, 2006, as not 
mooting tho Act and Minor NSR SIP 
requirements. We proposed to 
disapprove the above SIP revision 
submittals on September 23, 2009 (74 
FR 48467). We are disapproving lhe 
State's regulatory definition for its Taxas 
Cloan Air Act's statutory definition for 
"BACT" that was submitted in 30 TAC 
116.10(3) on March 13, 1996, and july 
22, 1998, because it is not cloarly 
limited to minor sources and minor 
modifications. We proposed to 
disapprovA this soverable definition of 
BACT under our action on Qualified 
Facilities. See 74 FR 48450, at 48463 
(Septomber 23,2009). It is EPA's 
position that each of thesA six identified 
portions in the SIP revision submittals, 
H-hour ozone, 1-hour ozone, PALs, nOTI
PALs, PCP Standard Pormit. and Minor 
NSR definition of BACT, is severable 
from each othor and from the remaining 
portions of the SIP revision submittals, 

We have evaluated the SIP 
submissions to determine whether they 
meet the Act and 40 CFR Part 51. and 
are consistent with EPA's interpretation 
of the relevant provisions. Based upon 
QUI' evaluation, EPA hus concluded that 
each of the six portions of the SIP 
revision submittals, identified below, 
does not meet the requirements of the 
Act and 40 CFR part 51. Thorofare, each 
portion of the State submittals is not 
approvable. As authorized in sections 
110(k)(3) and 301(0) of the Act. wbere 
portions of the State submittal are 
sl'lVorable, EPA may approvA the 
portions of the submittal that meet the 
requirements of the Act, take no action 
on certain portions oftha submittal,l 
and disapprove the portions of thA 
submittal that do not meet the 
requirements of the Act. When the 

1 [nlhls action. we are laking no action on curloln 
provisions thot orllllilher outside the scope of the 
SIP or which rnvisn nil uurli!!r submittul of a Imsll 
regulatiollihat is currently undergoing review for 
appropriate action. 

deficient provisions are not severable 
from the all of the submitted provisions, 
EPA must disapprove the submittals, 
consistent with section 301(a) and 
110(k)(3) of the Act. Each of the six 
portions of the State submittals is 
severable from each other. Therefore, 
EPA is disapproving euch of the 
following severable provisions of the 
submittals: 

• The submitted 1997 B-hour ozone 
NAAQS Major Nonattainmont NSR SIP 
revision, 

• The submitted 1-hour ozone 
NAAQS Major NNSR SIP revision. 

• The submitted Major NSR reform 
SIP revision with PAL provisions, 

• The submitted Major NSR reform 
SIP revision with no PAL provisions, 

• The submitted Minor NSR Standard 
PArmit for PCP SIP rflvision, and 

• The submitted definition of "BACT" 
under 30 TAC 116.10(3) for Minor NSR. 

The provisions in these submittals for 
each of the six portions of the SIP 
revision submittals werl:l not submitted 
to meet a mandatory requirement of the 
Act. Therofore, this final action to 
disapprova tho submittod six: portions of 
Ule Stale submitlals does not trigger a 
sanctions or Federal Implementation 
Plan clock. See CAA seclion 179(a). 

B. What ather actians is EPA taking? 

EPA is taking action in a separate 
rulemaking action published in today's 
Federal Register on the severable 
revisions that relate to Prevention of 
Significant Deterioration, The affected 
provision that is being acted upon 
separotely in todey's Federal Register is 
30 TAC 116.160. 

We are taking no action on 30 TAC 
116.400.116.402, 116.404. and 116.406. 
submitted February 1, 2006. These 
provisions implement section 112{g) of 
the Act, which is outside the scope of 
the SIP. We are also making an 
administrative correction relating to 30 
TAC 116.115(c)(2)(B)(ii)(I). In our 2002 
approval of 30 TAC 116.115 we 
included an explanation in 40 CFR 
52.2270(c) that 30 TAC 
116.115(c)(2)(B)(ii)(I) is not in the SIP 
because it implements section 112{g) of 
the Act, which is outsido the scope of 
the SIP. In a separato action publishod 
April 2, 2010 [75 FR 16671), we 
inadvertently removed the explanation 
that statAs that this provision is not part 
of the SIP. 

We are taking no action on severable 
portions of the june 10, 2005, submittal 
concerning 30 TAC 101.1 Definitions. 
We will take action on those portions of 
the submittal in a later rulemaking. 

Finally, we are taking no action on 
severable porUons of tho Pebruary 1, 
2006, submittal which relate to 
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Emergency and Temporary Orders. We 
will tako action on these portions of the 
submittal in a later rulemaking. 

II. What is the background? 

A. Summary oj" Our Proposed Action 

On September 23, 2009, under Docket 
No. EPA-R06-0AR-0133, EPA 
proposod to disapprove rovisions to tho 
SIP submitted by the State of Texas that 
relate to revisions to the New Source 
Review (NSR) State Implementation 
Plan (SIP); (1) Prevention of Significant 
Det.rioratioD [PSD), (2) Nonattainment 
NSR [NNSR) for tho 1997 8-Hour Ozone 
Standard, (3) NNSR for the l-Hour 
Ozone Standard, (4) Major NSR Reform 
for PAL provisions, (5) The Major NSR 
RAform SIP mquiroments without the 
PAL provisions and (6) The Standard 
Permit for PCP. See 74 FR 48467. These 
affected provisions that we proposed to 
disapprove were 30 TAG 116~12t 
116.121,116.150,116.151,116.160, 
116.180,116.182,116.184,116.186, 
116.188,116.190,116.192,116.194, 

116.196,116.198, 116.610[a), and 
116.617 under Chapter 116, Control of 
Air Pollution by Permits for New 
Construction or Modification. EPA also 
proposed on September 23, 2009, under 
Docket No. EPA-R06-0AR-2005-TX-
0025 [see 74 FR 48450, at 48463-48464), 
to disapprove a revision to the SIP 
submitted by the State that relates to the 
State's Minor NSR definition of BACT. 
The affected definition that we 
proposed to disapprove was 30 TAC 
116.10(3). See 74 FR 48450, at 48463-
48464. EPA finds thnt each of thoso six 
submitted provisions is severablo from 
each other. EPA also finds that the 
submitted definition is severable from 
the othAr submitlals. 

EPA is laking action in a separate 
rulemaking action published in loday's 
Federal Register on the severable 
revisions that relate to Prevention of 
Significant Deterioration. The affected 
provision that is being acted upon 
separately in today's Federal Register is 
30 TAC 116.160. 

EPA proposed on September 23, 2009, 
undor Docket No. EPA-R06-0AR-0133, 
no action on the following regulations: 

• 30 TAC 116.400, 116.402, 116.404, 
116.406, 116.610[d). Tbese regulations 
implement sectioD 112[g) orthe CAA 
and are outside the scope of the SIP; 

• 30 TAC 116.1200. This rogulation 
relates to Emergency and Temporary 
Orders and will be addressed in a 
separate action under the Settlement 
Agreement in BCCA Appenl Group v. 
EPA, Case No. 3:0B-cv-01491-N (N.D. 
Tex). 

B. Summary oj" the Submittals 
Addressed in This Final Action 

Tables 1 and Z below summarize the 
changes that are in the SIP revision 
submittals. A summary of EPA's 
evaluation of each section and the basis 
for lhis final action is discussed in 
sections III through V of this preamble. 
The TSD [which is in the docket) 
includes a detailed evaluation of the 
submittals. 

TABLE i-SUMMARY OF EACH SIP SUBMITIAL THAT Is AFFECTED BY THIS ACTION 

Date sub~ Da1e of Regulations affected In this Tille of SIP submittal mltted to state 
EPA adoption action 

Qualified Facilities and Modlflcallon to ExIsting Fac111tles 3/13/1996 2114/1996 30 TAC 116.1O-dellnltlon of "BACr'. 
NSR Rule Revisions; section 112(g) Rule Review for 7/22/1998 6/17/1998 30 TAC 116.10(3)-<leflnltloo of "BACr'. 

Chapter 116. 
New Source Review for Elght~Hour Ozone Standard ...... 6/10/2005 5/25/2005 30 TAC 116.12 and 115.150. 
Federal New Source Review Permit Rules Reform ......... 211/2006 1/11/2006 30 TAC 116.12, 116.121, 116.150, 116.151, 116.180, 

116.182, 116.184. 116.186, 116.188, 116.190, 
116.192, 116.194, 116.196, 116.198, 116.400. 
116.402, 116.404, 116.406, 116.610, 116.617, aDd 
116.1200. 

TABLE 2-SUMMARY OF EACH REGULATION THAT Is AFFECTED BY THIS ACTION 

Section ntle Description of change Final action 

Chapter 116-Control of Air Pollution by Permits for New Construction or Modification 

Subchapter A-Definitions 

30TAC 116.10(3) .............. Definition of "BACT" .................... 3/13/1996 Added new definition .................... Disapproval. 
7/22/1998 Repealed and a new definition 

submlHed as paragraph (3). 
30 TAC 116.12 ................... Nonattalnment RevIew Definitions 6/10/2005 Changed several defloltlons to Disapproval. 

Implement Federal phase I rule 
Implementing a·hour ozone 
standard, 

Nonattainment Review and Pre- 2/1/2006 Renamed section and added and Disapproval. 
ventlon of Significant Deterlora~ revised defln1t1ons 10 Implement 
tlon Definitions. Federal NSR Reform regula-

tions. 

Subchapter B-New Source Review Permits 

Division 1-permlt Application 

30 TAG 116.121 ............... " Actual 10 Projected Actual Test DIsapproval. 
for Emissions Increase. 
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TABLE 2-SUMMARY OF EACH REGULATION THAT Is AFFECTED BY THIS ACTION-Continued 

Section Title Description of change Final actron 

Division 5-Nonattalnment Review 

30 TAC 116.150 ................. New Major Source or Major Modl- 6/10/2005 Revised section to Implement Disapproval. 
fleatlon In Ozone Nanattaln- Federal phase I rule Imple· 
menl Area. mantrng 8-hour ozone standard. 

2/1/2006 Revised section to Implement Disapproval. 
Federal NSR Reform regula-
tions. 

30 TAC 116.151 ................. New Major Source or Major Modi- 2/112006 Revised section to implement Disapproval. 
fioation In Nonattalnment Areas Federal NSR Reform regula-
Other Than Ozone. lions. 

Subchapter C-Plant-Wide Applicablllty Limits 

Division l-Plant·Wlde Applicability Limits 

30 TAC 116.180 ................. Applicability .................................. 211/2006 New Section ................................. Disapproval. 
30 TAC 116.182 ................. Plant·Wlda Applicability Limit Per· 2/112006 New Section ............... , ................. Disapproval. 

mit Application. 
30 TAC 116.184 ................. Application Review Schedule ....... 2/1/2006 New SacHan ................................. Disapproval. 
30 TAC 116.186 ................. General and Special Conditions " 2/1/2006 New Section ................................. Disapproval. 
30 TAC 116.188 ................. Plant·Wlda Applicability Limit ....... 2/1/2006 New Section ................................. Disapproval. 
30 TAC 116.190 ................. Federal Nonattainment and Pre- 2/1/2006 New Section ................................. Disapproval. 

vantian of Significant Deteriora-
tion Review. 

30 TAC 116.192 ................. Amendments and Alterations ....... 2/1/2006 New Section ................................. Disapproval. 
30 TAC 116.194 ................. public Notice and Comment ........ 211/2006 New Section ................................. Disapproval. 
30 TAC 116.196 ................. Renewal of a Plant-Wide Appllea- 211/2006 New Section , ................................ DIsapproval. 

bility Limit Permit. 
30 TAC 116.198 ................. Expiration and Voidance ............ " 2/1/2006 New SectIon ................................. DIsapproval. 

Subchapter E-Hazardous Air Pollutants: Regulations Governing Constructed and Reconstructed Sources (FCAA, §112(g), 40 CFA 
Part 63)· 

30 TAC 116.400 ................. Applicability . ................................. 211/2006 Recodification from section No action. 
116.180. 

30TAC 116.402 ................. Exclusions .................................... 211/2006 Recodlficallon from sectIon No action. 
116.181. 

30 TAC 116.404 ................. Application .................................... 2/1/2006 Recodification from sectIon No action. 
116.182. 

30 TAC 116.406 ................. Public Netlce Requirements ......... 2/1/2006 Recodlflcallon from sectlon No acUon. 
116.183. 

Subchapter F-Standard Permits 

30 TAC 116.610 ................. Applicability .................................. 2/1/2006 RevIsed paragraphs (al. (a)(1 I - Disapproval of paragraph 
through (a)(51. (bl, and (dl'. (al 

- No actIon on paragraph 
(dl 

30TAC 116.617 ................. State Pollution Control Project 211/2006 Replaced former 30 TAC Disapproval. 
Standard PermIt. 116.617-Standard Permit for 

Pollution Control Projects c. 

Subchapter K-Emergency Orders d 

30 TAC 116.1200 ............... Applicability 

II Recodification of former Subchapter C. These prOVisions are not SIP-approved. 
'30 TAC 116.610(dl is not SIP·approved. 
c30 TAC 116.617 Is not SIP-approved. 
d Recodification of former Subchapter E. These provisIons are not SIP-approved. 

C. Other Relevant Actions on the Texas 
Permitting SIP Revision Submittals 

Final action on the submitted Major 
NSR SIP elements and tile Standard 

Permit is required by August 31,2010, 
as provided in the Consont Decroo 
entered on January 21. 2010 in BCCA 
Appeal Group v. EPA, Case Na. 3:08-

from 30 TAC No action. 

cv-01491-N (N.D. Tex). As required by 
the Consent Decree, EPA published its 
final actions for the following SIP 
revisions: [1) Texas Qualified Facilities 
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Program and its associated General 
Definitions on April 14. 2010 [See 75 FR 
19467); and (2) Texas Flexible Permits 
Program on July 15. 2010 [See 75 FR 
41311J. 

TCEQ submitted on July 16. 2010.0 
proposed SIP revision addressing the 
PSD SIP requirements. We are acting 
upon the previous PSD SIP revision 
submitlal of February 1, 20011, and the 
newly submitted PSD SIP revision in a 
separate rulemaking. Additionally, EPA 
acknowledges tilat TCEQ is developing 
a proposed rulemaking package to 
address EPA's concorns with revisions 
to the New SOUTce Review [NSR) State 
Implomentation Plan [SIP); 
Nonattairunent NSR [NNSR) fnr the 
1997 8-Hour Ozone Standard and the 1-
Hour Ozune Stand1U·d. NSR Refurm, and 
tho PCP Standard Permit. We will, of 
course, consider any rule changes if and 
when they are submitted to EPA for 
review. However, the rules befofl:l us 
Loday are thoso ol'TexBs's current 1997 
B-Hour Ozone Standard NNSR Program, 
i-Hour Ozone Standard NNSR Program, 
NSR Reform Program, PCP Standard 
Permit, and wo have concluded that 
these current Programs are not 
approvable for the reasons sot out in this 
notice. 

m. Did we receive public comments on 
the proposed rulemaking'l' 

In response to our September 23, 
2009, proposal, we received comments 
from the following: Association of 
Elflclric Companiflfi of TAxas (AECT); 
Austin Physicians for Social 
Responsibility [PSR); Baker Botts, 
L.L.P" all behalf ofBCCA Appeal Group 
[BCCA); Bakel' Bolls, L.L.P" on bahalf of 
Texas Industrial Project [TIP); Bracewell 
& Guiliani, L.L.P., on behalf of the 
Eloctric Reliability Coordinating 
Council [ERCC); Citizens of Grayson 
County; Gulf Coast Lignite Coalition 
[GCLC); Office of the Mayor-City of 
Houston, Texas (City of Houston); Harris 
County Public Health and 
Envirorunental Services [HCPHES); 
Sierra Club-Houston Regional Group 
[Sierra Club); Sierra Club Membership 
Services (including 2,062 individual 
comment letters) [SCMS); Texas 
Chemical Council (TCC); Texas 
Commission on Environmontal Quality 
(TCEQ}; Toxas Association Businoss; 
Membors of the Texas Houtie of 
ROprBfientativAti; TaxaR ARRociation of 
BusinAss (TAB); Taxas Oil and Gas 
Association (TxOGA); and University of 
Texas at Austin School of Law
Environmental Clinic (the Clinic) on 
behalf of Environmental Integrity 
Project, Envil'Onmental Defense Fund, 
Galveston-Houston Association for 
Smog Prevention, Public Citizen, 

Citizens for Environmental JUStiCA, 
Sierra Club Lone Star Chapter, 
Comrnullity-In-Power and Develupment 
Association, KIDS [or Clean Air, Cleon 
Air Institute of Texas, Sustainable 
Energy and Economic Development 
Coalition, Robertson County: Our Land, 
Our Lives, Taxas Protecting Our Land, 
Water and Environment, Citizens for a 
Clean Environment, Multi-County 
Coalition, and Citizens Opposing Power 
PIanLe; for Clean Air. 

We respond to these comments in our 
evaluation and review under this final 
action in section IV below. 

IV. WhaL are the grounds for Lhese 
actions? 

This section includes EPA's 
evaluation of each part of the submiued 
rules. The evaluation is organized as 
follows: (1) A discussion of the 
background of the submitted rules; (2) a 
summary and response to each 
comment received on the submitted 
rula; and (3) the grounds for final action 
on each rule. 

A. The Submitted Minor NSR Stote 
BACT Definition SIP Revision 

EPA proposad to disapprove this 
severable definition of BACT in 30 TAC 
116.10(3). submitted March 13, 1996, 
and July 22. 199B, when EPA proposed 
to disapprove the Texas Qualified 
Facilities Program (under Docket No. 
EPA-R06-0AR-2005-TX-0025). See 74 
FR 48450, at 48463-48464. The 
submittals on March 13, 1996. and July 
22,1 99B, include a new regulatory 
definition for the Texas Clean Air Act's 
definition of ''BACT,'' defining it as 
BACT with consideration given to the 
technical practicability and economical 
reasonableness of reducing or 
eliminating omissions. 

1. What is the background for the 
submitted definition of BACT under 30 
TAC 116.10(3) as proposed under 
Docket No. EPA-R06-0AR-2005-TX-
00257 

On July 27, 1972, the State of Texas 
revised its January 1972 permitting 
rules, then Regulation VI at rule 603.16, 
to add the Texas Clean Air Act statutory 
requirement that a proposed new 
facility ,md proposed modification 
utilize BACT, with consideration to the 
technical practicability and economical 
reasonableness of reducing or 
eliminating the emissions from the 
facility. EPA approved the revised 
603.16 into tho Toxas SIP' and thet 

2 The Janunry 1972 Texns NSR mles, as f[lvisod 
in July 1972, require n proposed new facility or 
modificntion to utilize "best nvnilnble control 
Lechnology, with considflratlon Lo Lho Lllchnical 
practicabillLy nnd Ilconomic rnasonnblonmis of 

provision is presently codified in the 
Texas SIP at 30 TAC 116.111[a)[2)[C). 

The Texas NSR SIP includas not only 
the PSD BACT definition' but also a 
requirement for a source to perform a 
BACT analysis. See 30 TAC 
116.111[a)[2)[C). EPA relied upon this 
SIP provision in its 199:1. original 
approval of the Texas PSD SIP os 
meeting the PSD requirement of 40 CFR 
52.21[j). See 54 FR 52823, ot 52824-
52825, and 57 FR 28093. at 28096-
28096. Both Texas and EPA interpreted 
this SIP provision to require either a 
Minor NSR BACT determination or a 
Major PSD BACT determination. Since 
EPA's approval of the Texas PSD SIP in 
199:1., there has been some confusion 
about the distinction between a State 
Minor NSR BACT definition and a PSD 
Major NSR BACT definition and the 
roquiroment thnt n source must perform 
the relAvant BACT analysis. 

TCEQ in 1996 submittod a rogulatory 
definition of the TCAA BACT statutory 
provision but failed to distinguish the 
submitted regulatory BACT definition as 
the Minor NSR BACT definition. See the 
proposed disapproval of the BACT 
definition in 30 TAC 116.10(3) ilt 74 FR 
48450, at 40453 [footnote 2). 48463-
48464, TCEQ's proposed revisions to its 
Qualified Facilities Program 
rulamaking, and EPA's Juno 7, 2010. 
commont lattor on TCEQ's Qualified 
Facilities Program, for further 
infonnation. 

reducing or eliminating the emissions resulting 
from the facility." This dafillitioll of BACT is frollL 
the Texas CIDon Air Act. EPA approved this into tbe 
TOXllS NSI{ SIP possibly in tho 1970's and dofinitoly 
on August 13, 1982 (47 FR 351931. Whau EPA 
approved tha Tax-ns PSD program SIP revision 
submittals, Including tho SLatn's incorporation by 
reference of the Federal definition ofPSD BACT, In 
1092. both EPA and Texas interpreted thu \Lsa of tho 
TCAA BACT definition to be for Minor NSR SIP 
permiUing purposes only. EPA spacificully found 
that the State's TCAA BACT dufinBiun did not meet 
the Fedaml PSD BACT del1uilion. We required the 
use of tho Fadoml PSD BACT definition for PSD SIP 
ponnillillg purposos. Sou lho proposal nnd finnl 
approval of the Toxns PSD SIP nt 54 FR 52U23 
(Decembnr 22, 19SDI nnd 57 FR 2U093 (JUliO 24, 
1992). 

JToxaR's current PSD ,sIP incorporatos by 
reference the Fedeml PSD dDl1lliUon of BACT in 40 
CFR 52.21(b)(12). Set) current SIP aL 30 TAC 
110.160(a). 011 February 1, 2006, TCEQ submittod 
a revisionlhot reorganized 30 TAC 116.1130 nnd 
nllnoved the reference tu thu BACT dutinitiun. On 
September 23, 2009, EPA proposed to disapprove 
the 2006 ravision to section 116, because of the 
rmnovnl of the rnfofllnco Lo tho Fmlernl PSD BACT 
definition. On July 16, 2010, Texas submitted n 
revision to section 116.160 that reinstewd the 
reference to the PSD BACT definition in 40 CFR 
52.21(b)(12). Soe 30 TAC 116.160(cJ(1j{A). 
:;uhmitlodJuly In, 2010. EPA is nddrrnming lh[l 20011 
and 2010 revisions to 30 TAC 11El.160 in a separato 
action published in today's Federal Register. 
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2. What is EPA's response to comments 
on the submittod Minor NSR definition 
of BACT SIP revision? 

Comment 1: TCEQ commented (under 
Docket No. EPA-R06-0AR-2005-TX-
0025) on the proposed disapproval of 
BACT in the Qualified Facilities 
proposal that it will consider EPA's 
comments in connection with its 
disapproval of the definition of BACT 
and plnns to raviso its definition of 
BACT to corrocllhe doficioncies 
identified in the proposal. 

Response: EPA acknowledges TCEQ's 
consideration of our comments 
n~garding our disapproval of the 
definition of BACT as well as TCEQ's 
plans to rBvise its definition of BACT to 
correct the deficiencies identified in our 
proposal. TCEQ proposed to revise this 
definition on March 30, 2010. On June 
7,2010, We forwarded comments to 
TCEQ on this proposed rule. In our 
comments, we stated that the definition 
uf tho TCAA BACT must be revised to 
indicate morll l:hml'ly that the definition 
is for uny air contaminant or facility that 
is not subject to the Fodornl permitting 
requirements for PSD. The proposed 
substantive revisions to tho regulatory 
definition are acceptable. Nonetheless, 
as Wf! explained in our COffimfmt lettAl', 
we believe that the TCAA BACT 
regulatory definition should be given a 
distinguishable namo, e.g., State, Texas, 
Minor NSR Bost Available Control 
Technology. We recognize that the State 
must continue to use the term BACT 
since it is in the TCAA; we believe that 
TCEQ could add before "BACT" 
however, Texas, State, 01' Minor NSR, to 
clearly distinguish this BACT definition 
Ii'om the Federal PSD BACT definition. 

Comment 2: The Clinic commented 
(undcr Docket No. EPA-R06-dAR-
2005-TX-0025J on the proposod 
disapproval and agrees that this 
definition cannol be substituted for the 
Foderal definition of BACT for purposes 
ofPSD. The Clinic further comments 
that rather than limiting the 
applicability of the definition of "Texas 
BACT" to minor sources and 
modifications, Texas should use a 
different acronym for its minor NSR 
technology requirement. The use of dual 
definitions of BACT within the same 
program is too confusing, as evidenced 
by the ongoing application of Texas 
BACT in the Texas PSD permitting 
proceedings. 

Response: EPA agrees with the Clinic 
that tho TCAA BACT rogulatory 
definition cannot be substituted for the 
Federal definition ofPSD BACT. EPA 
takes note of thA Clinic's comment 
regarding the dual use of the definition 
of "Texlls BACTJI within the same 

program and ensuing confusion. See 
Response to Comment 1 above for 
furthor information. 

3. What are the grounds for disapproval 
of the submitted Minor NSR definition 
of BACT SIP revision? 

EPA is disapproving the submitted 
definition of BACT under 30 TAC 
116.10(3) as proposed under Docket No. 
EPA-RDB-OAR-2005-TX-0025. EPA 
proposod to disapprovE this severable 
definition of BACT in 3D TAC 116.10(3), 
submitted March 13, 1996, and July 22, 
1998, when EPA proposed to 
disapprovo the submitted Texas SIP 
revisions for Modification of Existing 
Qualified Facilities Program und 
General Definitions (under Docket No. 
EPA-R06-0AR-2005-TX-0025). See 74 
FR 48450, at 48463-48464. 

EPA received comments from TCEQ 
and the Clinic regarding the proposed 
disapproval of this submitted definition 
as 0 revision to tho Texas NSR SIP. Sap, 
our response to these comments in 
section IV.A.2 above. The submitted 
regulatory BACT definition of the TCAA 
provision at 3D TAC 116.10(3) fails to 
apply clearly only for minor sources and 
minor modifications at major stationary 
sources. See the proposed disapproval 
of the BACT definition in 30 TAC 
116.10(3) at 74 FR48450, at 40453 
(footnote 2),48463-48464, TCEQ 
Qualified Facilities proposal, and EPA's 
Qualified Facilities COffimAnt lolter, for 
further information. Moreover, we 
strongly recommend, as suggested in 
commenls from the Clinic, that Texas 
adopt a prefatory term before its TCAA 
BACT definition, e.g" Stale. Texas, or 
Minor NSR, to avoid any confusion with 
the term BACT as used by the CAA and 
the major source PSD program. 

B. The Submitted Anti-Backsliding 
Major NSR SIP Requirements /01' the 1-
Hour Ozone NAAQS 

1. What is tile background for the 
submitted anti-backsliding Major NSR 
SIP requirements for the 1-hour ozone 
NAAQS? 

On july 18. 1997, EPA promulgated a 
now NAAQS for ozone based upon B
hour average concentrations. The B-hour 
averaging period replaced the previous 
l-hour averaging period, and the level of 
NAAQS was changed from 0.12 parts 
per million (ppm) to 0.08 ppm (62 FR 
38865).' On April 3D, 2004 (69 FR 

4 On Murch 12, 2008, EPA significantly 
strengthened the 1997 8-hoUl' ozone standard, to a 
lavel of 0.075 PPIIl. EPA Is developing rules Ileaded 
for illLplllmenting U1U 2008 revised 8~hour OZOIlU 
standard and has rllcolved the States' submittals 
Identifying areas wHh their boundaries they 
idAntify to bt! deSignated nonallainment. EPA is 
roviowing Lhll Slatus' submillaci datu. 

23951), we published a final rule that 
addressed key elements related to 
implementation of the 1997 B-hour 
ozone NAAQS including, but not 
limited to; revocation of the I-hour 
NAAQS and how anti-backsliding 
principles will ensure continued 
progress toward attainment ofthA 1997 
8-hour ozone NAAQS. We codified the 
anti-backsliding provisions governing 
the transition from the revoked 1-hour 
ozone NAAQS to lhe 1 997 B~hQur ozonA 
NAAQS in 40 CFR 51.905(a). The 1-
hour ozone major nonatttlirunent NSR 
SIP requirements indicated that cortain 
1-hour ozona standard requirements 
were not part of the list of unti
backsliding requirements providl:Jd in 40 
CFR 51.905(t]. 

On December 22, 2006, the DC Circuit 
vacated tho Phase 1 Implemontation 
Rule in its entiroty. South Coast Air 
Quality Management District, at 01., v. 
EPA, 472 F.3d HHZ (DC Cir. 2006), reh'g 
denied 489 F.3d 1245 (2007) (clarifying 
that the vacatur was limited to the 
issues on which the court granted the 
petitions for review). EPA requested 
rehearing and clarification of the ruling 
and on june 8, 2007, the Court clarified 
that it was vacating the rule only to the 
extent that it had upheld petitioners' 
challenges. Thus, the Court vacated the 
provisions in 40 CFR 51.905(e) that 
waived obligations under the revoked 1-
hour standard for NSR. The court's 
ruling, therefore, maintains major 
nonattuinment NSR applicability 
thresholds und emission offsets 
pursuant to classifications previously in 
effect for areas designated 
nonattainment for the I-hour ozone 
NAAQS. 

On june 10, 2005 and February 1, 
2006, Texas submitted SIP revisions to 
3D TAC 116.12 and 3D TAC 116.150 
which relatA to the transition from the 
major nonattainment NSR requirements 
applicable for the l-hoUl' ozone NAAQS 
to implementation of the major 
nonattainment NSR requirements 
applicable to the 1997 B-hour ozone 
NAAQS. Texas's revisions at 30 TAC 
116.12(18) (Footnote 6 under Table I 
under the definition of "major 
modification") and 3D TAC 116.150(d) 
introductory paragraph, effective as 
Statolaw on June 15, 2005, provide that 
for lithe Houston-Galveston-Brazoria, 
Dallas-Fort Worth, and Beaumont-Port 
Arthur eight hour ozone nOl1llttainmont 
areas, if the UnitAd Statos 
Environmental Protection Agency 
promulgates rules requiring new source 
review permit applications in these 
areas to be evaluated for nonattainment 
now source review according to the 
area's one-hour standard classification," 
then "each application will be evaluated 
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according to that area's one-hour 
standard classification" and '1* * * the 
dA minimis threshold test (nAtting) is 
required for all modifications to existing 
major sources of VOC or NOx in Lhat 
area * * *," The footnote 6 and the 
introductory paragraph add a new 
requirement for an affirmative 
regulatory action by EPA on tho 
reinstatement of the I-hour ozone 
NAAQS major nonattainment NSR 
rnquiroments bAfol'e thA i[lgally 
applicable major nonattainment NSR 
requirements undar tho I-hour ozone 
standard will be implementod in the 
Texas I-hour ozone nonattainmonl 
uroas. 

The currently approved Texas major 
nonattainment NSR SIP does not require 
snch an affirmative regulatory action by 
EPA before the I-hour ozone major 
nonnttainment NSR requirements come 
into effect in the Texas 1-hour ozone 
nunattainment areas. Tho current SIP 
states at30 TAC 116.12(18) [Footnotr. 1 
under Table I) that "Texas 
nonattainment area designations nre 
specified in 40 Code of Federal 
Regulations § 81.344." That section 
includes designations for the one-hour 
standard us WtfU us the eight-hour 
standard. Moreover, the submitted 
revisions to 30 TAC 116.12(18) and 
116.150[d) do not comport with the 
South Coast decision as discussed 
above. 

The court opinion maintains the 
lowor applicability thresholds and more 
stringent offset rutios for a l-hour ozone 
nonattainment area whose classification 
under that standard was higher than its 
nonattninment classification under the 
8-hour standard. In the submitted rule 
l'Ovision, tho lower applicability 
tiU'esholds and more stringent offset 
ratios for a classified l-hour ozone 
nonatlninment area would not bo 
required in a Texas l-hour ozone 
nonattainment area unless and unlil 
EPA promulgated a rulemaklng 
implementing the South Coast decision. 
Al though EPA proposr.d that the Texas 
revision relaxes the ruquiroments of the 
approved SIP and wa statod that EPA 
lacks sufficient information to 
determine whether this relaxation 
would not interfere with any applicable 
requiremont concerning attainmont and 
reasonable further progress, or any other 
applicablo roquirement of the Act (see 
74 FR 48467, at 48473) we havo now 
determined that it is unnecessary to 
reach this issun becaUSE! the nwision 
nonetheless fails to t:omply with the 
CAA, whereas, the existing approved 
SIP meets CAA requirements. 

2. What is EPA's response to comments 
on the submitted anti-backsliding Major 
NSR SIP requirements for the l-Hour 
Ozone NAAQS? 

Comment 1: TCEQ commonted that 
the anti-backsliding issue associated 
with the status of the requiremenls fol' 
compliance with the l-hour ozone 
NAAQS with the implementation of the 
8-hour ozone NAAQS was delayed by 
litigation that took several years to 
become final. TCEQ adop ted changes to 
30 TAC 116.12(18) in June, 2005, prior 
to the resolution of the litigation. After 
the South Coast decision, EPA 
subsequently stated it would conduct 
rulomuking to address the l-houl' ozone 
NAAQS requiremonts.s TCEQ commits 
to work with EPA to ensure that the rule 
is revised to comply with current law. 

Response: EPA acknowledges TCEQ's 
commitment to revise its State rules to 
implement the Major NSR anti
backsliding requirement. However, the 
2UU7 Meyers Memorandum cited in the 
comment did not indicate that Statos 
should await EPA rulomnking before 
taking any nocossary steps to comply 
with the South Coast decision. Rather, 
the mflmorandum encouraged the 
Regions to "have States comply with the 
court decision as quickly as possible." 
The memorandum's reference to 
"rulemaking to conform our NSR 
regulations to the court's decision" was 
not intonded to suggest that States could 
simply ignore the court's decision until 
EPA had updated its regulations to 
reflect the vacatur. 

Comment 2: The Clinic commented 
that Texas lules limit enforcement of the 
l-how' ozone NAAQS in violation of 
South Coast Ail' Quality !v[anogement 
District v. EPA. As a result of this 
decision, States must immodiately 
comply WiUl the formerly revoked 1-
haul' ozone requirements, including 
NNSR applicability thresholds and 
emission offset requiroments. Texas 
rules include two provisions that 
roqulre EPA to conduct rulemaking 
before TCEQ can begin enforcing the 
one-hour standard classification 
requhements for NAAQS. See 30 TAC 
116.12(18), Table I, and 116.150[d). 

Response: See response to Comment 
1. 

!l Sea New Source Review (NSR) Aspocts of the 
Decision oflha U.S. Court of Appeals for tho 
District ofColumbln Circuit on the Phase I Rule to 
Implement the 8·Hour Ozone National Ambient Air 
Quulity Standards (NAAQS), from Robert J, Meyers, 
Principal Deputy Asslstanl Administrator. to EPA 
Regional Administrators. daled October 3, 2007. 
This memorandum is ill the dockel for Ihis m:Uon 
numbered EPA-Rofi-OAR-2006-013:\-0007 and is 
avniluhln ul: hJJp://l\fww.regulotions.gov/.~eorr.h/ 
Reg.~1 
11 otIw.h tmlll documuntDc/uiJ?H=U!JUUUU64 /JU 19/J 7 If. 

Comment 3: BCCA, TIP, TCC. 
commented that the Texas rules 
regarding the 1-hour/B-bour transition 
aru neither inconsistent with the CAA, 
nor the court's decision in South Coast. 
With its remand to EPA following 
vacahIr of parts of the Phase 1 transition 
rule, the South Coast court did not offer 
specific direction concerning 
implementation of the backsliding 
requirements as they apply to NSR. 
However, the court in its Opinion on 
Petitions for Rehearing "urged" EPA "to 
act promptly in promulgating a revised 
rule that effectuates the statutory 
mandate by implementing the eight
hour standard" .. "." South Coast Ail' 
Quality Mgmt. Dist. v. EPA, 489 F.3d 
1245,1248-49 [DC Cir. 2007). 

The commenters note that consistent 
with the court's direction in South 
Coast. the language of CAA § 172[e) 
suggests that EPA must take definite 
action to implement anti-backsliding 
requirements: 

If the Administrator relaxes a naLIonal 
primary ambiont air qualily standard * * 
the Administrator shall, within 12 months 
aj1er thD roJaxalion, promulgate roquimments 
applicable to all areas which have nol 
attained that standard as of the date of such 
ralaxalion. Such raquirements shall provide 
[or conlrols which are not less slringent lhan 
the controls applicable to areas designaled 
nonaUainment before such relaxation. 

42 U.S.C. 7502(8) [emphasis added). 
Commentel'S claim that an October 2007 
memorandum from EPA Deputy 
Administrator Robert Meyers stated that 
EPA intends to undertake rulemaking to 
conform the Agency's NSR regulations 
tu the South Coast decision and yet EPA 
has not yet proposed such u rule. The 
footnote 6 and introductory paragraph 
cited in EPA's proposed disapproval are 
consistent with CAA § 172(0) and not a 
bosis for disapproval of tho proposed 
SIP revision. TCC stated that it is 
reasonable for TCEQ to understand that 
soma EPA action is necossary berom it 
procfleds with appropriate rule changes 
to reinstate the major NNSR 
applicability thresholds and emission 
offset requirements, and this is not a 
rational basis to justify disapproving the 
State's rules. 

Response: EPA disagrees with the 
claim that States nro under no obligation 
to take steps to comply with the South 
Coast decision until EPA updates its 
regulations. Neither the court's vacatur 
of the provision that waived States' 
obligation to include in their SIPs NSR 
provisions meeting the requirements for 
the 1-hour standard nor section 172[e) 
mandate that EPA promulgate a rule 
before such a requirement applies. 

As EPA provided in the preamble to 
the Phase 1 Implementation Rule and as 
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recognized by the Court in South Coast, 
CAA § 172[e) does not apply because 
the 1997 8-hour NAAQS was a 
strengthening, rather than a relaxation, 
of the 1-hour NAAQS. See 69 FR 23951, 
at 23972 [April 30, 2004); 489 F.3d at 
1248. However, in the preamble to the 
Phase I Implementation Rule, we cited 
tu secHon 17:l.(e} of the CAA and stated 
that "if Congress intended unlns to 
remain subject to the same level of 
control where a NAAQS was relaxod, 
they also intended that such controls 
not be weakened where the NAAQS is 
made more stringont." See 69 FR 23951, 
at 23972 [April 30, 2004). Thus, even if, 
as suggflsted upon revocation of a 
standard in the absence of an EPA rule 
retaining them pursuant to section 
172[e). that would hold true only where 
section 172[e) diroctly applied, i.e" 
where EPA had promulgated a less 
stringent NAAQS. Regardless, EPA 
disagrees with that interpretation of 
..,;ectiun 172{e). Rather, EPA interprets 
the CAA a..,; retaining mquirements 
applicable to any area, but allowing EPA 
through rule making to develop 
alternatives approaches or processes 
that would apply, so long as such 
alternativos ensure that the 
requirement:; are no le,~s stringontlhan 
what applins under the Acl. Thus, in the 
caSB, once thA Court vacatad EPA 
determination under the principles of 
saction 172[e) that NSR as it applied for 
the 1-hour NAAQS should no longer 
apply, that requirement, as established 
under the CAA, once again applied. We 
do not believe that the interpretation 
suggested by the commenters is a 
reasonable interpretation as it would 
allow areas to discontinue 
implementing measures mandated by 
Congress with rBspm::t to a revoked 
standard in the absence of EPA 
rulomaking specifically retaining such 
obligations, Such a rosult would be 
counler to the hea1th-protective goals of 
the CAA and inconsistent with lhe 
South Coast decision, which uplu'lld 
EPA's authority to rAvoke standards but 
only where adequate anti-backsliding 
requiromonts were in place, 

Nor do we believe that the language 
cited by the commenter from the South 
Coast decision supports their claim that 
rule making is necessary before the 
statutory l-hoUl' NSR requirement 
applies. The quoted language from the 
court's opinion immediately follows a 
sentence that pertains to the 
classification issue that was decided by 
tho Court. Specifically, the Court notes 
thal some partios objocted La a partial 
vacatur of lho rulo because it would 
"inequitably exempt Suhpart 1 areut; 
from regulation while the Iflmand iii 

pending." See 489 F.3d at 1248. In other 
words, certain States with areas subject 
to subpart 2 claimed it would be 
inequitable for such areas to remain 
subject to planning obligations while 
subpart 1 areas would be uexempt." The 
Court responded by saying that a 
complete vacatur uwould only serve to 
stall progress where it is most needed" 
and then urges EPA Uta acl promptly in 
promulgating a revised rule," See 489 
F.3d at 1248. Thus, this portion ofthe 
opinion expressly addressed tho need 
for EPA to promulgate a rule quickly so 
that areas that had been classified as 
subpart 1 would no longer be uexempf' 
from planning requirements for tho 1997 
ozone NAAQS, which requirements are 
linked to whether an area is subject only 
to subpart 1 or also subpart 2 and to an 
area's classification under subpart 2, 

For these reasons, the effect of the 
portion of tho court's ruling that vacated 
the waiver -of the l-hour NSR obligation 
is to restore the statutory obligation for 
areas that were nonattainment for the 1-
hOllr standard at the time of designation 
for the 1997 8-hour standard to includo 
in their SIPs major nonattainment NSR 
applicability thresholds and emission 
offsets pur.~uant to the area's 
classifications for the i-hour ozone 
NAAQS at the time of designation for 
the 1997 ozone NAAQS. 

In addition, the Court specifically 
concluded that withdrawing i-hour 
NSR from a SIP !'would conslilute 
impermissible backsliding," See 472 
F.3d at 900. Thus, it would be 
inconsistent with the South Coast 
decision for Texas to withdraw the 1-
hour NSR applicability thresholds and 
emission offsets from its SIP, Texas's 
proposed addition of SIP language 
conditioning implementation of the 1-
hour NSR thresholds and offsets on an 
affirmative regulatory action by EPA 
would be equivalent, in torms of human 
hflalth impact, La a temporary 
withdrawal of those requirements from 
the SIP, and therefore would be 
inconsistent with the Court's decision, 

Finally, we note that the 2007 Meyers 
Memorandum cited in the commont did 
not indicate that States should await 
EPA rulemaking before taking any 
necessary steps to comply with the 
South Coast docision. Rather, the 
memorandum Ancouragfld the Regions 
to uhave States comply with the court 
decision as quickly as possible," The 
memorandum's reference to 
"rulemaking to conform our NSR 
regulations to the court's decision" was 
not intended to suggest that States could 
simply ignore the court's decision until 
EPA had updated its regulations to 
reflect the vacatur, EPA proposed to 
remove tho vacated provisions from its 

regulations on January 16, 2009 [74 FR 
2936). 

3. What are the grounds for disapproval 
of the submitted anti-backsliding Major 
NSR SIP roquiremonts for the 1-bour 
ozone NAAQS? 

EPA is disapproving the submitted 
Anti-Backsliding Major NSR SIP 
revisions for the l-hour ozone NAAQS, 
This includes the SIP revisions 
submitted June 1U, 2UU5, and February 
1,2006, with changos to 30 TAC 116.12 
and 30 TAC 116.150 which relate to tho 
transition from tho major nonattainment 
NSR requiroments applicable for the 1-
hour ozone NAAQS to implementation 
of the major nonattainment NSR 
requirements applicable to the 1997 8-
haUl' ozone NAAQS, See section B,l, 
first three paragraphs, for tha 
information regarding EPA's 
promulgation of the new 1997 8-hour 
ozone NAAQS, EPA's Phase 1 
Implementation Rule, the court history, 
and the description of the submitted SIP 
revisions, 

The currently approved Texas major 
nonattainment NSR SIP does not require 
such an affirmative regulatory action by 
EPA before the l-hour ozone major 
nonattainment NSR requirements can be 
implemented in the Texas l-hour ozone 
nonattainment tu'eas, However, the 
submitted revisions to 30 TAC 
116.12[lB) and 116.15U[d) do not 
comply with tho CAA as intorpretod by 
tho Court in tho South Coast docision 
because the opinion daBS not require 
further action by EPA with respect to 
NSR, as discussed above, 

EPA received comments from TCEQ, 
the Clinic, and industry regarding the 
proposed disapproval of these 
submitted SIP revisions, See our 
response to these comments in section 
IV,B,2 above, We are disapproving the 
revisions as not mooting part D of the 
Act as interpreted by the Court in South 
Coast for the Major NNSR SIP 
requiremlmts for tile 1-hoUl' ozone 
NAAQS. See the proposal at 74 FR 
48467, at 48472-48473, our background 
for these submitted SIP revisions in 
section IV,B.l above, and our response 
to comments on these submitted SIP 
revisions in section IV,B.2 above for 
additional information, 

C. The Submitted Major Nonattoinment 
NSR SIP Requirements /01' the 19978-
Hour Ozone NAAQS 

1. What is the background for the 
submitted Major Nonattainment NSR 
SIP requirements for Lhe 1997 8-hour 
ozone NAAQS? 

EPA interprets its Major NSR SIP 
rules to require that an applicability 
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determination regarding whether Major 
NSR applies for a pollutant should be 
based upon the designation of the area 
in which the source is located on the 
dote af'issuonce of the Major NSR 
permit. EPA also interprets the Act and 
its rules that if an area is designated 
nunattainment on the dale of issuance of 
a Major NSR permit, then the Major 
NSR ptn'mit must be a NNSR permit, not 
a PSD permit. If the area is designated 
attainmont/unclnssifiuble, then undar 
EPA's interpretation of tho Act and Hs 
rules, the Major NSR permil must be B 

PSD permil on the date of issuance. See 
the follOWing: seclions 160, 165, 
172(c)(5) and 173 of the Act; 40 CFR 
51.165(a)(2)(i) and 51.166(a)(7)[i). EPA's 
interpretation of these statutory and 
regulatory requiremonts is guided by the 
memorandum issued March 11, 1991, 
and tilled UNew Source Review {NSR) 
Program Transitional Guidance," issued 
Murch 11. 1991, by John S. Seitz. 
Director, Office of Air Quality Planning 
and Stundard,fi 

Revised 30 TAC 116.150[a), as 
submitted June 10, 2005 and Fobruary 1, 
200A, now reads as follows under StatA 
law: 

[a) This section applies to all new 
source review authorizations for new 
construction 01' modification of facilities 
as follows: 

(1) For all applications for facilities 
that will be located in any area 
designHted as nonattainment for ozone 
under 4Z United States Cude (U.S.C.), 
74U7 et seq, on th", ",ft'tlctive date of this 
suution, the issuance date of the 
authorization; and 

{2) For all applications for facilities 
that will be located in counties for 
which nonattainment designalion for 
ozone under 42 U,S.C, 7407 et seq. 
becomes effective after the effective date 
of this section, the date tile application 
is administratively complete.7 

The submitted rule raises two 
concerns, First, the revised language in 
the submitted 3D TAC 116.150[a) is not 
clear as to when and where the 
applicability date will be set by the date 
t.he appliuation is administratively 
complete and when and where the 
applicability date will be set by the 

nyou can ilCCUSS this documeul al: http://www. 
t1pa.gol'/ttn/JJsr/grm/nstram·,pdf, 

711 is our understunding of Slate law, lhal a 
"fucility" can bo an "omissions unit," Le., any part 
of a sln!ionary source that emits or IIlIly havo the 
polllntlullo amil uny air contaminant. A "facility" 
also call be tI pillCll of equipment, which is smallor 
llinn an "emissions unit." A "facility" can be a 
"lIllijor stationary source" as dofined by Feclerallaw. 
A "facility" uudor State law can be mom thau onll 
~lIlajor stationary sourCIl." It can include Il\'ery 
tlmiSHiollR pOint on a company site, wilhoutlimlting 
thmm mnlHHiotlR points to only thORO bolonglng \0 
tIm SUIDO industrial grouping (SIC codo). 

issuance date of the authorization, The 
rule, adopted and submitted in 2005, 
applies the date of administrative 
completeness of a permil application, 
not the date of permit issuanco, where 
setting the date for determination of 
NSR applicability alter June 15, 2004 
(Lbe effectivA date of ozone 
nonattainment designations), The 
submitted 2006 rule adds the date of 
permit issuance, Unfortunately, the 
submillad 2006 rule by introducing a 
bifurcated structure creates vagueness 
rather than clarity. The effective date of 
this new bifurcated structure is 
FQbruary 1, 2006, It is unclear whether 
this means under subsection {i) that the 
permit issuance date is used in existing 
nonallainment areas designated 
nonattainment for ozone before and up 
through February 1, 2006. Thus, the 
proposed revision lacks clarity on its 
faCA and is therefore not Anforcflablo, 

Second, to the extent that the date of 
application completeness is used in 
certain instances to establish tho 
applicability date for Non attainment 
NSR requirements, such use is contrary 
to EPA's interpretation of Lbe governing 
EPA regulations, as discussed above. 

Thus, basad upon Lbo above and in 
the absence of any explanation by the 
State, EPA proposed to disapprove lhe 
SIP revision submillals [or not meeting 
the Major NNSR SIP requirements for 
the 1997 B-hour ozone standard. See the 
proposal at 74 FR 4B467, at 4B473-
48474, for additional information. 

2. What is EPA's response to conunents 
on the submitted Major Nonattainment 
NSR SIP requirements for tho 1997 B
hour ozone NAAQS? 

Comment 1: TCEQ commented that in 
2006 it had revised the rule to clarify 
and implement EPA interpretation that 
tho applicability date is the date of 
permit issuance, as wall as provido for 
the possibility of new nonatlainment 
araas, The 2006 submittal also added a 
new bifurcated structure lo the rule for 
when applicability is based upon date of 
submittal of a complete application and 
when applicability is besed upon the 
date of permit issuance, TCEQ further 
agrees that this new bifurcated structure 
is unclear. TCEQ commits to work with 
EPA to comply with current rule and 
practice, 

Response: EPA acknowledges TCEQ's 
commitment to revise the rule to clarify 
and implement EPA's interpretation of 
the Act that the applicability date is the 
date of permit issuance for all 
non attainment arBas, including 
applicability in newly designated 
nonattainment areas, 

Comment 2: TCEQ, the Clinic, BCC, 
TIP, and TCC commented on the 

dofinition of "facility" as usod in its 
submitted Major Nonattainmflnt NSR 
SIP Requirements for the 1997 B-hour 
ozone NAAQS. They also commented 
on this definition undor tho ovaluation 
01 the Submitted Non-PAL Aspects of 
the Major NSR SIP Requirements in 
section IV, 

Response: See section IV.E,2, 
Comments 1 through 3, for the 
commonts and EPA's responso on lhe 
definition of facility, 

Comment 3: The Clinic commented 
that TCEQ's rules [aillo require all NSR 
applicability determinations to be based 
on the applicable attainment status of an 
area on tho data of permit issuance, as 
required under the CAA. Texas rule 
authorize certain sources to construct or 
modify in ii nonattainment area to 
comply with PSD requirements rather 
than NNSR requirements if the facility's 
permit application is administratively 
completu prior to the area's designation 
to non attainment. See 30 TAC 
116.150{a). While the rules are vague as 
to what constitutes the "effective date of 
this section," 3D TAC 116.150(a)(2) 
clearly is not approvahle hecause it 
authorizes facilities to base applicability 
determination on the area's attainment 
status as of tho data their applications 
are administratively complete. 

Response: EPA agrees with this 
comment. 

Comment 4: BCCA, TIP, TCC, 
commontod that tho applicabilily culolf 
established in TCEQ rules is nat 
inconsistent with the CAA or EPA rules. 
While it may be inconsistent with EPA's 
interpretation of that rule language, the 
use of application completeness as an 
applicability date is not inconsistent 
with Part 51 itself. As a result, the 
applicability cutoff dates, established in 
30 TAC 116.150(a), are nol appropriate 
grounds for disapproval of the proposed 
SIP revision, EPA concerns regarding 
applicability dates are properly 
addressed through comments on 
individual permits, and not through a 
disapproval of the SIP revision. TeC 
further commented that TCEQ rules 
state that for facilities located in areas 
that are designated nonattainment ureas 
after the effective date of TCEQ rules, 
the NNSR requirements apply the day 
the application is administratively 
complete. The day the application is 
determined to ba administralively 
complele occurs prior to lhe issuance 
date ohhe permit; therefore, the State's 
rules uro more stringent than the Federal 
rules in this regard. 

Response: EPA disagrues with this 
comment. The applicability cutoff 
astablished in Lbo submitled rovision is 
inconsistent with the CAA and EPA 
rules. EPA interpreL, EPA's NSR SIP 
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rules to require that an applicability 
determination regarding whether Major 
NSR applies for a poll utant should be 
based upon the attainmenl or 
nonatlainment designation of the area in 
which the source is located on the date 
a! issuance of tho Major NSR permit. 
EPA alBo interpret,.; its rules that ifan 
area is designated non attainment on the 
date of issuance of a Major NSR permit, 
thon tho Major NSR pormit must be a 
NNSR permit, not a PSD permit. If tho 
area is designated attainment! 
um:lassifiable, then under EPA's 
interprctalion of the Act and its fules, 
the Major NSR pormit must be a PSD 
permit on the date of issuance. See the 
following: sections 16U, 165, 172[c)[5) 
and 173 of the Act; 40 CFR 
51.165[a)(2)[i) and 51.166[a)[7)[i). EPA's 
interpretation of these statutory and 
regulatory requirements is guided by the 
memorandum issued March 11. 1991. 
and titled "Now Source Review [NSR) 
Program Transitional Guidance," issued 
March 11, 1991, by John S. Soitz, 
Dil'Bctor. Office of Air Quality Planning 
ilnd Standard. See section IV.C.l above 
for furthor information. The submitted 
revision providos tho regulatory 
framework for administering individual 
permits, thus it is necessary to ensure it 
is t:un:;i:;tenl with the equivalent Federal 
requirements. The submitted revision 
applies the date of administrative 
completeness of a permit application. 
not the date of permit issuance, where 
sotting the date for determination of 
NSR applicability after June 15, 2004 
(the effective date of ozone 
nonattninment designations). The 
submittod revision also appears La apply 
the date of permit issuance in existing 
nonuttainment areas designated 
nonuttainmant for ozone bef'oro and up 
through February 1, 2006. This 
regulatory structure creates ambiguity 
,md lacks clarity. Thus, the proposed 
revision lucks clarity on its face nnd is 
therefore not enforceable. 

3. \'Vhat ilte the gl'Ounds for disappl'Oval 
of tho submitted Major Nonattninment 
NSR SIP requirements for the 1997 
B-hour ozone NAAQS? 

EPA is disapproving the submitted 
Major Nonattainment NSR SIP 
requireml:lnts for the 1997 B-hour uzune 
NAAQS. An applicability determination 
for a Major Nonattainment NSR [NNSR) 
permit based upon the data of 
administrative completeness, rather 
than date of issuance, would allow mara 
soW'ces to avoid the Major NSR 
requirements where there is a 
nonattrunrnent designation between the 
date of administrative completeness and 
tho date of issuance, and thus this 
submitted revision will reduce the 

number of soW'ces subject to Major 
NNSR requirements. The submitted 
revised rule does not apply the d.te of 
permit issuance in all cases and 
therofore violates the Act, as discussed 
previously. 

Tho submitted revised 2006 rule by 
introducing a bifurcated structure 
creates vagueness rather than clarity. 
The effective date of this new bifurcated 
structure is February 1, 2006. Thus, the 
proposed revision lacks clarity on its 
face tmd is therefore not enforceable. 

EPA received comments from TCEQ, 
tho Clinic, and industry regarding the 
proposed disapproval of these 
submitted SIP revisions. See Oill' 

response to these comments in section 
IV.C.2 abovo. See the proposal at 74 FR 
48467,at48473-48474,ourb.ckground 
for these submitted SIP revisions in 
section IV.C.l above, and our re,<ipOTI.'iB 
to comments an these o<iubmilled SIP 
revisions in section IV .C.2 above for 
additional information. 

D. The Submitted Major NSR Reform 
SIP Revision for Major NSR With PAL 
Provisions 

1. What is the background for the 
submitted Major NSR reform SIP 
revision for Major NSR with PAL 
provisions? 

We proposed to di:;approve the 
following non-severable revisions that 
address the revisod Major NSR SIP 
requirements with Plant-Wide 
Applicability Limitation [PAL) 
provisions: 30 TAC Chapter 11G 
submitted Fobruary 1, 2006: 30 TAC 
116.12-Definitions; 30 TAC 116.181}
Applicahility; 30 TAC 116.182-Plant
Wide Applicability Limit Permit 
Application; 30 TAC 116.184-
Application Review Schedule; 30 TAC 
116.186-General.nd Special 
Conditions; 30 TAC 116.188-Plant
Wide Applicability Limit; 30 TAC 
116.190-Pederal Nonattainment and 
Prevention of Significant Deterioration 
Review; 30 TAC 116.192-Amendments 
and Alterations; 30 TAC 116.194-
Public Notice and Comment; 30 TAC 
116.1g6-Renewal ofa Plant-Wide 
Applicability Limit Permit; 30 TAC 
11G.19a-Expiration or Voidanco. 

We proposed disapproval of the PAL 
ProvisioIls because of the following: 

• The submittullacks a provision 
which limits applic.bility ofa PAL only 
to an existing major stationary source, 
and which precludes applicability of a 
PAL to a new major stationary source, 
as required under 40 CFR 51.165[f)[1)[i) 
and 40 CFR 51.166[w)[1)[i), which 
limits applicability of a PAL to an 
flxisting major stationary source. In the 
absence of such limitation, this 

submission would allow a PAL to be 
authorized for thA construction of a now 
major stationary source. In EPA's 
November 2002 TSD for the revised 
Major NSR Rogulations, we respond on 
pages 1-7-27 and 28 that aCluals PALs 
are available only for existing major 
stationary sources, because actuals PALs 
are based on a sourco's actual 
emissions.a Without at least 2 years of 
operating history, a sourco has not 
established actual emissions upon 
which to base an actuals PAL. However, 
for individual emissions units with less 
than two yoars of operation, allowable 
emissions would be considered as 
actual emissions. Therefore, an actuals 
PAL can be obtained only for an existing 
major stationary source even ifnot all 
emissions units have at least 2 years of 
emissions data. Moreover, the 
development of an alternative to 
provide new major stationary sources 
with the option of obteining a PAL 
based on allowable emissions was 
foreclosed by the Court in New York v. 
EPA, 413 F.3d 3 at3B-40 [DC Cir. 2005) 
["New York I") [holding that the Act 
since 1977 requires a comparison of 
oxisting aclual emissions beforo tho 
change and projected ectual [or 
potential emissions) after the change in 
question is required). 

• The submittal has no provisions 
that relate to PAL rORopenings. as 
required by 40 CFR 51.165[f)[B)[ii), 
[ii)[A) through [C), and 51.166[wJ[B)[ii) 
end [ii)[a). 

• There is no mandate that failurA to 
use a monitoring system that meets the 
requirements of this section renders the 
PAL invalid, as required by 40 CFR 
51.165[f)[12)[i)[D) and 
51.166[w)[12)[i)[d). 

• The Texas submittal at 30 TAC 
11G.186 provides for an emissions cap 
that may not account for all of the 
emissions of a pollutant at the major 
stationary source. Texas l'AquirBs the 
owner or operator to submit a list of all 
facilities to be included in the PAL, 
such that not all of the facilities at tho 
entira major stationary source may be 
specifically reqUired to be included in 
the PAL. See 30 TAC 116.182(1). 
However, the Federall'ules l'l:lquire thl:l 
owner or operator to submit a list of all 
emissions units at tho soureo. See 40 
CFR 51.166[f)[3J[i) and 40 CPR 
51.166[w)[3)[i). The Texas submittal is 
unclear as to whether the PAL would 
apply to all of the emission units at the 
entire major stationary source and 

"Tho TSD for the 2002 NSR rule making is in tbo 
docket for this action as documont 110. EPA-ROB
OAR-200fl-Olilil-OOIO. You can aCCOfiS this 
document at: hlfp://wlVlV.regulatians.gov/Rearr.h/ 
Regs/ 
Iwme.li/m/llliut:umen/Do/aiI?R:0!100006'JBOa2b!1an. 

Reg. Add. 78

Case: 10-60891   Document: 00511437281   Page: 147   Date Filed: 04/06/2011



56434 Federal Register / Vol. 75, No. 178/ Wednesday, September 15, 2010/ Rules and Regulations 

thorefore appears to he less stringent 
than the Federal rules. In the absence of 
any demonstrntion from the Slate, EPA 
proposed La disapprove 30 TAC 116.186 
and 30 TAC 116.182(1) as not meeting 
the revised Major NSR SIP 
requirements. 

• Submitted 30 TAC 116.194 requires 
that an applicant for a PAL permit must 
provide for public notice on the draft 
PAL permit in accordance with 30 TAC 
Chapter 39-Public Notice-for all 
initial applications, amondments, and 
ronowals or a PAL Permit,n Although 
this submitted rule relates to the public 
participation requirements of the PAL 
program, it is is not sevorablo from the 
PAL program. Because we proposod Lo 
disapprove Ule PAL program. we 
likewhie proposed tu disapprove 30 
TAC 116.194. 

• The Federal definition of the 
"baseline actual omissions" prOVides 
that thmw omissions musLim calculatAd 
in terms of "the average rate, in tons per 
year at which the unit actually emitted 
tho pollutant during any consecutive 24-
month period." See 40 CFR 
51.165(a)(1)(xxxv)(A), (B), (D) and (E) 
and 51.166(b)(47)(i), (ii), (iv), and (v). 
Emphasis ad dod. Texas's submitted 
definition of the torm "baseline actual 
emissions" found at 30 TAC 
116. n(3)(A). (B), (D), and (E) differs 
li'om the Fodoral dofinition by providing 
UlUL lhe baseline shall be calculated as 
Uthe rate, in tons per year at which the 
unit actually omitted the pollutant 
during any commcutive 24-month 
period." The submitted definition omits 
reference to the "average rate." The 
definition differs from the federal SIP 
definition but the State failBd to provide 
a demonstration showing how the 
different definition is at least as 
stringent as tho Foderal definition. 
Therefore, EPA proposed to disapprove 
the different definition of "baseline 

U"Thfllmhmiltuls do nol maatlha follOWing 
public participation provisiol15 for PALs: 1) For 
PALs lor existing llIajor statiollary sources, there is 
)10 provision that PALs bo establishod, ronowed, or 
illCfCusod through a proclldure Ihut is consistBnl 
with 4U CFH. 51.16U /Iud 51.101, including the 
roquirmnent Ihallhe raviewing auUlOrily provide 
the public with notico of tho proJlo~(J[IIlPIJrov[l1 of 
II PAL pennilalld lit lenst II :IO-duy period for 
Hubmittul ofpnblic comment, r.onsisteul with the 
Fedel'lll PAL rules ut 40 CFR 51.165(0(5) and (11) 
und 51.166(w1l5) Ilnd (11), 2) For PALs for existing 
mujor statiollary llOurC!!S, lilllre is no requiremBnt 
Ihnt Ihu Stllte Ilddrmls ulllllutllriul cumlUuuls bufore 
luking finalnction on tho permit, consistenl with 40 
CFR 51.16510(5) nnd 51.1G6(w){5). 3) The 
applicabllIlY prot-illion in Hor.llon 7HI.4o:l dofts 1I0t 
indud" PALs, duspitu thu cross-r!!fllrmlt;u to 
Chupler 39 in Soctlollll0.H14." See 73 FH 72001 
(Novelllber 20, 2008j for mor!! iufonuatiou all 
Twtus's puulic participation rubls anti thuir 
mlalionshlp to PALs. The Novmubor 2001l proposal 
addressed Ute public purticipation provisions ill 30 
TAC Chapter :19, bul did not HpecificlIlly propose 
action all 30 TAC 116.194. 

actual emissions" found at 3D TAC 
116.12(3) as not meeting the rovised 
Major NSR SIP requifl3ments. On Ule 
sarno grounds for lacking a 
demonstration, EPA propesed to 
disapprove 30 TAC 116.182(2) that 
refers to calculations of the baseline 
actual emissions for a PAL, as not 
mBeting the revised Major NSR SIP 
raquiremonts, 

• The State also failed to include the 
following specific monitoring 
definitions: "Continuous emissions 
monitoring system (CEMS)" as definBd 
in 40 CFR 51.165(a)(1)(xxxi) and 
51.166(b}(43); "Continuous emissions 
!'ate monitoring system (CERMS)" as 
defined in 40 CFR 51.165(a)(1)(xxxiv) 
and 51.166(b)(46); "Continuous 
parameter monitoring system (CPMS)" 
as defined in 40 CFR 51.165(a)(1)(xxxiii) 
and 51.166(b)(45); and "PredicUve 
emissions monitoring system (PEMS)" 
as defined in 40 CfR 51.165(a)(1)(xxxii) 
and 51.166(b)(44). All of these 
definitions concerning the monitoring 
systems in the revised Major NSR SIP 
mquirements are ossenlial ror the 
onforcoabillty of and providing tho 
means for determining compliance with 
a PALs program. Therefore, we 
proposed to disapprove the Slale's lack 
of theso foul' monitoring definitions as 
not mrmting tho revise.d Major NSR SIP 
requirements. Additional1y, where, as 
hera, a State has made n SIP revision 
that does not contain definitions thilt afO 
required in the revised Major NSR SIP 
program, EPA may approve such a 
revision only ifthe State specifically 
demonstrates that, despite the absence 
of the required definitions, the 
submitted rovision is more stringent, or 
at least us stringent, in alll'espects as the 
Federal progranl. See 40 CfR 
51.165(a)(1) (non-attainment SIP 
approval criteria); 51.166(b) (PSD SIP 
definition approval c:ritflria). Texas did 
not provide such a demonstration. 
Therefore, EPA proposed to disapprove 
the lack of theso definitions as not 
meeting the revised Major NSR SIP 
requirements. 

None of tho provisions and 
definitions in the february 1, 2006, SIP 
revision submittal pertaining to the 
revised Major NSR SIP requirements for 
PALs is severablo from each other. 
Therofore, wo proposed to disapprove 
the portion of the february 1, 2006, SIP 
revision submittal pertaining to the 
revised Major NSR PALs SIP 
requirements as not meeting the Act and 
the revised Major NSR SIP regulations. 
See U,e proposal at 74 FR 48467, at 
4B474-4B475, for additional 
information. 

2, What is EPA's response to comments 
on the submitted Major NSR Reform SIP 
Revision for Major NSR With PAL 
provisions? 

Comment 1: TCEQ commented that it 
does not use a rate that differs from the 
Federal NSR requirement relating to 
baseline actual emissions. TCEQ 
definition of "actual emissions" includes 
tho modifier "average," and "actual 
omissions" are included in tho 
definition of "ba.<;eline actual emissions II 
rate. In practice, TCEQ contend:o; that a 
reading of lho ontim dofinition, 
including parts (a)-(d), results in an 
average omission rate being used to 
establish a baseline actual emission rate. 
This is because to doterminB an actual 
emission rate in tons pel' year from a 
consecutive 24-month period requires 
averaging the emissions over 24 months 
to obtain an annual emission rate (an 
average annual emission rate). 

TCEQ is willing to work with EPA to 
address any changes necessary to clarify 
the definition, and specifically reference 
that a baseline actual omission rato is an 
avorngo omission rata, in tons pOI' year, 
of a Federally regulated new source 
mview pollutant. 

Response.' Wo appmciato lhe State's 
willingness to work with EPA to address 
any changes necessary to clarify the 
definition, and specifically reference 
that a baseline actual emission rate is an 
average emission rato, in tons per year, 
of a NSR regulated pollutant, but 
disagree with TCEQ's comment. We 
acknowledge that the SIP-approved 
definition of "actual emissions" at 3D 
TAC 116.12(1) is based upon average 
omissions but the lack of a spocific 
provision in the definition of "baseline 
actual emissions" to require such 
8missions to be calculated a:o; avernge 
emissions can bfl interpreted to be less 
stringent than the Federal minimum 
requirements because readers can 
interpret "the" emissions rate to be the 
highest rate instBad of an average rate. 
It does not necessarily follow that the 
reading of the entire definition and the 
requirement to determine an actual 
emission rate in tons per year from a 
consecutive 24-month period to obtain 
an annual emission rate would result in 
an average emission rate. 

Comment 2: BCCA and TIP 
commentod that tho substanco of EPA's 
concern appears to be that the Texas 
rules are missing the word "average." 
The missing term is not grounds for 
disapproval of thfl Texas definition of 
"basoline actual emissions/' The 
omission of the term "average" from this 
pbrase in the 30 TAC 116.12(3) 
definition does not render the definition 
invalid or inconsistent with the 
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equivalent provision in 40 CFR Part 51. 
EPA cites a distinction without a 
substantive difference, as application of 
the two definitions will reach the same 
conclusion with regard to the tans per 
year ("tpy") emission rate over the 24-
month baseline period. The Texas 
definitiun of l1Jaseline actual emissions" 
in the proposed SIP revision is 
equivalent to the Federal definition in 
this regard and should be approved. 

Response: EPA disagrees with this 
comment. See the response to comment 
1 abovo. 

Comment 3: TCEQ commented on 
EPA's stutements that TCEQ's rules do 
not include the following PAL 
requirements: 

• Provisions for PAL re-openings; 
• Requirements concerning the use of 

monitoring systems (and associated 
definitions); 

• A provision which limits 
applicability of a PAL only to ao 
flxisting major stationary source; 

• A provision that requires all 
facilities Ht a major source, emitting a 
PAL pullutant be included in the PAL; 

• A provision that a PAL includfl 
every emissions point at a site, without 
limiting these emissions points to only 
those belonging to the same industrial 
grouping (SIC) code; and 

• Notwithstanding the "lack of 
explicit limitation," i.e., dofining facility 
to equal emissions unit; that is how 
TCEQ applies the rule. 

TCEQ will address these items in a 
future rulemaking. 

Rp.sponse: Wo appreciate the StaLe's 
willingnoss to work with EPA to address 
any changes necessary to clarify these 
concerns relating to PAL re-opflnings; 
mquirflmflnts concerning LhA use of 
monitoring systems (and associated 
definitions); a provision which limits 
applicability of a PAL only to an 
existing major stationary source; the 
lack of regulatory provisions relating to 
emissions to be included in a proposed 
PAL, the lack of provisions to require 
that all facilities at a major source, 
emitting a pollutant for which H PAL is 
being requested, be included in the 
PAL; and the concern that PAL can 
include every emissions point at a site, 
without limiting those emissions points 
Lo only thoso belonging to tho sarno 
iodu.<trial grouping (SIC) code. 
However, our evaluation is based on the 
submitted rule currently before us. 

Comment 4: The Clinic comments 
that Texas illegally allows PALs for new 
suW'ces based upon allowable 
emissions, Federal regulations allow an 
agency to approve a PAL for "any 
existing major stationary source, fI See 40 
CFR 51.166(f)(1)[i). PALs are intended 
Lo serve as thresholds for determining 

when emission increases trigger NNSR 
and PSD permitting review, As thu DC 
Circuit found in New York v. EPA, 
"Congress clearly intended to apply NSR 
to changes that increase actual 
omissions. New York v. EPA, 413 F,3d 
3,38-40 (DC Cir. 2005.) Beceuse new 
sources do nat have past actual 
emissions, they cannot be subject to a 
PAL. 67 FR 80186, 80285 (Docember 31, 
2002). Tho submitted Texas PAL rulas 
do not limit their applicability to 
existing major soW'cos, 

Response: EPA agrees with this 
comment. The Federal PAL regulations 
provide that U[tlhe reviewing authority 
may approve the use of an actuals PAL 
for any existing major stationary source 
* * *." See 40 CFR 51.165(f)(1) and 
51.166(w)[lJ. Emphasis added. See the 
discussion in the proposal at 74 FR 
4B467, at 48474, and section IV.D.1 
above, for further information. 

Comment 5: Regarding limiting 
issmmce of PAL permits only to existing 
major stationary sourcos, BCCA, TIP, 
and TCC comment that the absence of 
a reference to uexisting" facilities is not 
grounds for disapproval of thl:f Texas 
PAL rules. Even absent a reference to 
existing facilities, the Texas PAL rules 
are substantively similar to and closely 
track the Federal PAL regulations, as 
TCEQ explained in adopting the Texas 
PAL program.1O The Texas PAL rules' 
applicability provisions are consistent 
with the Federal PAL program in 40 
CFR Part 51, and should be approved as 
part of the Tflxas SIP on that basis. 
Moreover, the Federal scheme 
contemplates that "new" units may be 
includod whon calculating the baseline 
acLual emissions for a PAL.11 Tho 
preamble goes on to provide, "For any 
emission unil 1< 1< * that is constructed 
afler the 24-month period, flmissions 
equal to its PTE must be addod to the 
PAL levol."" Additionally, EPA issued 
PALs before NSR reform and those PALs 
showed a degree of flexibility tailored to 
the specific sites. For example, in its 
tlexible permit pilot study, EPA 
examined a hybrid PAL issued to the 
Saturn plant in Spring Hill, Tennessee. 
This permit consisted of PSD permit for 
a major expansion with permitted 
emissions based on projected future 
actual emissions in combination with a 
PSD pormit for oxisting omissions units· 
wilh allowable emissions based on 
current actual emissions at the exisling 
emissions units. According to EPA, that 
plant's hybrid PAL permit onabled 
Saturn to add and modify new lines "in 
a timely manner, while ensuring that 

10See 31 Tex. Rog. 516, 527 & 52a Unn, 27, 200n), 
11 67 FR 80,188, at BD,20D (Den, 31, 2002), 
uld. 

best available pollution control 
technologies are installed and that air 
emissions remain under approved 
limils," Texas's PAL provisions nrc 
consistent with tho Fodoral PAL 
provisions, and so should be approved. 
EPA concerns regarding TCEQ's 
implementation of the Texas rules are 
properly addressed through conunents 
on individual permits, and not through 
a disapproval of the SIP revision. 

Response: EPA disagrees that Texas's 
rules are consistent with the Federal 
PAL provisions, and wo find tho 
absence to a reference to uexisting" 
major stationary sources to be grounds 
for disapproval. The Federal regulations 
generally adhere to lhe basic tenel that 
the PAL leva I is based on actual, 
historical operations. Such information 
is absent for new major stationary 
ROUl'ces, and thus, EPA chose not to 
allow PALs for new major stationary 
sources. The commenters' reference to a 
hybrid PAL issued to the Saturn plant 
in Spring Hill, Tennessee, is noL 
relevant to the approvability of the 
Texas's rules, This facility was 
permitled under a flexible permit pilot 
study, not under thfl provisions undflf 
40 CFR 51.165(f) and 51.166(w), which 
specify the minimum requirements for 
an approvable State PAL SIP Program. 
Moreover, TCEQ provided no 
demonstration that its submitted 
program is at least as stringent as the 
Federal minimum PAL SIP Program 
requirements despite its broader 
applicability. EPA's concerns with the 
submitted PAL Program revisions are a 
result of its evaluation of these 
revisions. EPA disapproval is due to 
programmatic deficiencies, not 
probloms associatod with individual 
pArmits. Moreover, implementation by 
the State of its State PAL program is 
outside the scope of this rulemBking 
action, 

Comment 6: The Clinic commonts 
that Toxas's rules fail to include 
adp,quatfl reopflning provisions. Federal 
rules allow a permitting authority to re
open a PAL permit to correct errors in 
calculating a PAL Of to reduce the PAL 
based on now Federal or Statn 
requirements or changing NAAQS levels 
or a change in attainment status. See 40 
CrR 51.165(f)(8). Tho Toxas rules do not 
provide for such reopening and are less 
stringent than Federal regulations. 

Response: EPA agroos with this 
comment. The Federal rules require 
PAL re-openings as provided under 40 
CrR 51.165(f)(8)(iilJ and 
51.166(w)(B)(ii). The State did not 
provide any demonstration, as requirod 
for a customized Major NSR SIP 
revision submittal, showing how its 
submitted program is at least as 
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stringent as the Federal PAL SIP 
Program requirements. 

Comment 7: Regarding PAL re
openings, BCCA, TIP, TCC, and TxOGA 
comment that the CWTent provisions of 
30 TAC 116.192 regarding amsncimcnts 
and alterations of PALs provide 
adequate safeguards to ensure that 
appropriate procedural requirements are 
followed, both to increaso a PAL 
through an umendment and to decrease 
a PAL through a permit alteration. See, 
e.g" 30 TAC 116.190[b), requiring thu 
dflCl'AaSe of a PAL for any emissions 
reductions used as offsets. The absence 
of rule language using the specific term 
"rooponing" does not provant TCEQ 
from implemenling and enforcing th8 
program in a manner consistent with 
Part 51 and is not an appropriate basis 
for disapproval of the SIP revision. Tho 
Texas PAL rules should be approved as 
a revision to the Texas SIP, 

Response: EPA disagrefls with this 
comment. The provision~ in 30 TAC 
116,192 relata tu amendment~ and 
altorations, The Fedoral rulos provide 
[or PAL ro-oprmings for olho! causp.s 
which include the following: corroction 
of typugraphical/calculation errors in 
selting tho PAL; roduction of tho PAL to 
croats creditable emission reductions for 
use as offsets; reductions to reflect 
newly applicable Fedcralrequirements 
[for example, NSPS) with compliance 
dates alter the PAL; PAL reduction 
consistent with any athol' requirement, 
that is enfofl.:eable as a practical matter, 
and that the Statu may impose on the 
major stationary source under the SIP; 
and PAL reduction Utho reviewing 
authority detormines that a roduction is 
necessary to avoid causing or 
contribUting to a NAAQS or PSD 
increment violation, or an adverse 
impuct on an air quality related value 
that has bHfln idAntififid for a Ffldmal 
Class I area by a Federal Land Manager 
for which information is available to the 
general public. See 40 CFR 
51.165[f)[4)[i)[A) and [t1(6)[ij, and 
51.166[w)[4)[i)[0) and [w)[6)[i). Texas 
has submitted no demonstration, us 
required for a customized Major NSR 
SIP revision submittal, that the lack of 
provisions for PAL re-openings is at 
least as stringent as the Federal PAL 
Program SIP roquirements, 

Comment 8: The Clinic comments 
that Texas illegally allows for "partial 
PALs." Federal rules require that all 
units at a SOurCfl be SUbjAct to ilie PAL 
cap. See 40 CFR 52.21[aa)[6)[i)-[ii). 
Texas rules do not require PALs to 
include all units at the source that omit 
the PAL pollutant. See 30 TAC 
116.182(1). EPA stated in its proposal 
that inclusion of all units at the source 
that emit the PAL pollutant is an 

lIessential feature ofthA Federal PAL," 
Texas failure to require such provision 
justifies disapproval of the Texas PAL 
rules, 

Response: The 2002 final rules require 
States to include PALs as a minimum 
program element in thA SIPwopproved 
major NSR program, The minimum 
Federal requirement for an approvable 
PAL regulations must include all 
emissions units at a major stationary 
source that emit the PAL pollutant as 
provided uoder 40 CFR 51.165[f)[6)[i) 
and 51.166[w)[6)[i). Wo roviowed the 
approvability of the Texas submitted 
program against these criteria, and 
determined, inter alia, that the 
submitted program does not meet these 
minimum program elements, 

EPA has not takon a position on 
whether a State could include a "partial 
PAL" program, separate and apart from 
a PAL program that meets the Federal 
minimum program requirements, as an 
element in its major or minor NSR 
program. Nonetheless, the State did not 
submit its PAL Program with a fr:lquest 
to have it reviewed by EPA on a case
by-case basis for approvability as a 
program, separate and apart from the 
Federal sOUfcewwide PAL program. Nor 
did il.'lubmit it for approval a.'i a Minor 
NSR SIP revision. TCEQ did not provide 
any demonstration, as required for a 
customized Major NSR SIP rovision 
submittal. showing how the allowing of 
an emission cap that does not include 
all emissions units at the major 
stationary source that emit the PAL 
pollutant is at least as stringent as the 
Federal PAL Program SIP requirements, 
nor does the record show whether 
Texas's submission will interfere with 
any applicable requirement concerning 
attainment und reasonable further 
progress or any other CAA requirement, 

Comment 9: Concerning the lack of 
provision that a PAL include all 
omissions units at the major stationary 
source that emit the PAL pollutant, 
BCCA, TIP, TCC, and TxOGA 
commented that EPA's interpretation of 
tho Texas PAL rulos, which are 
consistent with the Federal PAL, is not 
grounds for disapproval of the SIP 
revision, The Texas PAL rules are 
substantively similar to and closely 
track the Federal PAL regulations, as 
TCEQ explained in adopting the Texas 
PAL program, EPA concorns regarding 
TCEQ's implemontation of tho Toxas 
rules aro properly addressed through 
comments on individual permil'i and 
not through a disapproval of Ule SIP 
revision, The Texas rules requim that 
applicants for a PAL specify the 
facilities and pollutants to be covered by 
the PAL. Specifically, an applicant must 
detail "[A] list of all facilities, including 

their registration or permit number to be 
included in the PAL -I< '" "'," See 30 
TAC 116,182, This requirement closely 
tracks the Federal provisions, Moreover, 
logic dictates, and the Federal rules 
recognize, that not every facility emits 
every regulated pollutant. Under the 
Federal rules "[e]ach PAL shall regulate 
emissions of only one pollutant." See 40 
CFR 52.21[aa)[4)[e). Additionally, EPA 
has recognized that States may 
imp lemont PAL programs in a morc 
limited manner. In its 199B proposal for 
the PAL concept, EPA noted "States may 
choose -I< '" '" to adopt the PAL 
approach on u limited basis, For 
example, States may choose to adopt the 
PAL approach only in attainment! 
unclassifiable areas, or only in 
nonattainment areas, for specified 
source categories, or only for certain 
pollutants in these areas." See 61 FR 

,38250, at 38265 [July 23, 1996) 
[emphasis added). The Texas PAL 
provisions track the Federal regulations, 
and so should be approved. 

Response: EPA disagrees with this 
comment. The Federal rules at 40 CFR 
51.165[f)[4)[i)[A) and [t1(6)[i), and 
51.166[w)[4)[i)[a) and [w)[5)[i) require a 
PAL to include each emissions unit at 
a major stationary source that emits the 
PAL pollutant. The Federal rules do not 
require a PAL to include an emissions 
unit that does not omit, or has the 
potential to emit, the relevant PAL 
pollutant. In 1996, EPA proposod to 
allow States to pick and choose from the 
menu of reform options. In 2002, we 
rejected this proposed approach in favur 
of making all tho roform options 
minimum program elements. See 67 FR 
80185, at 80241, December 31,2002. 
Accordingly, our final rule requires 
States to adopt the Fedoral PAL 
provisions as a minimum program 
element, or to demonstrate that an 
alternative program is equivalent or 
mal'O stringent in effect. Texas has 
submitted no demonstration, as required 
for a customized Major NSR SIP 
rovision submittal, that tho difference in 
its program is at least as stringent as the 
Federal PAL Program SIP requirements, 

Comment 10: The Clinic comments 
that Texas fails to prohibit the use of 
PALs in ozone extreme areas. Federal 
rules prohibit the use of PALs in 
extrflmo ozone nonattainment areas. See 
40 CFR 51.165[f)[1)[ii). The Texas rules 
contain no such prohibition, and are 
less stringent than tho Foderal rules and 
not protective of air quality, 

Response: EPA agroos that 40 CFR 
51.165[f](1)[ii) requires the prohibition 
and the submittal lacks such a 
prohibition, Texas currenUy has no 
Bxtreme ozone nonattainment areas so it 
is not clear how that requirement 
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applies. We do not need to reach the 
issue, however I because the scope of our 
disapproval, i.e., the entire Texas PALs 
Program, is not changed even if we 
added this us a basis for disapproval. 

Comment 11: TCEQ commonted that 
it will address EPA's concerns regarding 
public participation for PALs in a 
separate rulemaking regarding public 
participation for the NSR permitting 
program. 

Response: TCEQ adopted revisod 
rules for public participation on Juno 2, 
2010; thesA rules became effectivA on 
June 24, 2010. TCEQ submitted theso 
rovisnd rules to EPA on July 2, 2010. 
EPA is reviewing these submitted 
regulations und will addross the 
submittal in a separate action. Because 
this 30 TAC 116.740 relates to the 
public participation requirements of the 
PAL program, this section is not 
severable from the PAL program. 
Because we are disapproving the PAL 
prugram, we are ulso disapproving the 
submitted 30 TAC 116.194. 

Comment 12; Tho Clinic commonted 
that the PAL rules lack adequete public 
participation. Texas's rules do not 
requil'O PALs to be established, 
renewed, 01' incroUl-led through a 
procedure that is consistent with 40 
CFR 51.160 and 51.161. In particular, 
the PAL rules are missing the 
requirements that the reviewing 
authority provide the public with notice 
of the proposed approval of a PAL 
permit and at least 30 day period for 
submittal ot' public comment on the 
draft permit as required under 40 CFR 
51.165(1)(5) and (11) and 51.166(w)(5) 
and (11). Further the rules lack 
provisions for public participation for 
PAL renewals or emission increases. 
Thoro is no roquiroment that TCEQ 
address all material commenls baroro 
laking final action on the permit. 
Accordingly, these rules ara less 
stringent than tho Federal rules. 

Response: EPA agrees with these 
comments. The submitted rule does not 
meet the public participation 
requirements for PAL as required in 40 
CFR 51.165(11(5) and (11) and 
51.166(w)(5) and (11). These rules 
require that PALs be established, 
renewed, or increased through a 
procedure thut is consistent with 40 
CFR 51.160 ,md 51.161; and which 
require the program to include 
provisions for public participation for 
PAL renowals or omission incroasas. 
Tho Fedoral rules furthor requiro that 
TCEQ address all matorial comments 
before taking final action on the permit. 
Because the submitted rule lacks these 
requirAments it is not consistent with 
tho Foderalrules. 

Comment 13: Concorning the lack ot' 
provisions in tho Texas PAL that moot 
tho public participation requiroments in 
40 CFR 51.160 and 51.161, BCCA and 
TIP commented that EPA appears to be 
concerned that them is not an Axplir.it 
mfenmcfl to PALs in the public 
participation provisions. The Texas 
rules make clear that PALs are subject 
to public notice and participation. Tho 
absence of a reference to PALs in the 
applicability section of 30 TAC 39.403 
is not significant. Section 116.194 of the 
PAL rules provides the clear cross
references to the applicable provisions 
01 Chapter 39. A relerence buck from 
Chapter 39 to the PAL rules is 
redundant and unnecessary, and not 
grounds for disapproval of the Texas 
PAL rulos. 

Response: EPA disagrees with this 
comment. Submitted 30 TAC 116.194 
requires that an applicant fur a PAL 
permit must provide t'or public noticlt 
on the draft PAL permit in accordance 
with 30 TAC Chapter 39-Public 
Notice-for all initial applications, 
amondments, and renewals ofa PAL 
Permit 1:! See 73 FR 72001 (November 
26, 2UOI:I) for more information on 
Texas's public participation rules and 
their relationship to PALs. Tho 
Novembor 2008 proposal addressed tho 
public participation provisions in 30 
TAC Chepter 39, but did not specifically 
propose action on 30 TAC 116,194. In 
the September 23, 2009, proposal, WA 

proposed to address 30 TAC 116.194. 
Because this section relates to the public 
participation requirements of the PAL 
program, this section is not severable 
from the PAL program. Because we are 
disapproving the PAL program, we are 
also disapproving the submitted 30 TAC 
116.194. 

Comment 14:The Clinic commented 
that Texas fails to inc1ude required 
monitoring definitions for PALs. While 
the Federal regulations define 
"continuous emission monitoring 
system (CEMS)," "continuous emission 
rate monitoring system [CERMS)," 

l:J"Thn submitlnls do not moot tho folluwlng 
public portidputlun provisions for PALs: (1) For 
PALs [01' existing major statiollary sources. there Is 
no provision that PAts be ostablislwd, runewed. or 
increasod through a procedure that is consistent 
wilh 40 CFR 51.160 and 51,161. including the 
requirement tlmt tho reviewing authority provido 
UlO public with notice oftllO proposed approval of 
a PAL penni! and at least a 3D-day period for 
sllbmiltal of public comment, consistent with tho 
Federal PAL ruins at 40 CFR 51.165(f}{5) and (11) 
and 51.16G(w){5J and (11). (2) For PAls for existing 
major statiolLnry sources, there is no tequiromollt 
that tllB State nddross nlllllolerial communis horoTo 
Inking finnl action on the pormiL, consistent with 40 
CVH 51.165(1)(5) and 51,166(w)(5), (3) The 
applicalJilHy provision in Hoclion 39.403 doeH not 
includo PALs, dospitu tlw cross-ro[eronco to 
Chnplur 39 in SectionllG.194." 

"continuous parameter monitoring 
system [CPMS}," and "predictive 
emissions monitoring system (PEMS)" 
(see 40 CPR 51.165(0)(1)(xxxi). (xxxiv). 
[xxxiii), and [xxxii)), the Toxas ruIDs 
omit definitions. Because these 
definitions are crucial to enforcing and 
monitoring PALs, tho lack of these 
definitions in Tp.xas's PAL rules make 
the PAL rules less stringent that the 
Fedural rules. 

Response: EPA agroes with this 
comment. See 74 FR 48467, at 48475, 
and soction IV.DJ of this action. 

Comment 15: BCCA and TIP 
commented that EPA appears to be 
concerned that the monitoring 
provisions aro not separately and 
discretely defined. They comment that 
Texas PAL rules in 30 TAC 116.192(c) 
contain monitoring requiremr.nts that 
are oquivalent to the Federal PAL rules. 
They also comment that the absence of 
dofinitions of CEMS, CERMS, CPMS 
and PEMS does not ron del' the rules 
unonforceable. They maintain that the 
rules themselves identify ,md define 
oach type of monitoring system, and 
identify Foderal-oquivalent 
requirements that each monitoring 
system must satisfy. They cite, as an 
example, 30 TAC 116.192(c)(2)(B) '"' 
providing that an owner or operator 
using a CEMS to monitor PAL pollutant 
emissions shall comply with applicable 
performance specifications found in 40 
CFR Part 60, Appendix B and sample, 
analyze, and record data at least every 
15 minutes whilo tho omissions unit is 
operating. Similar requirements arA 
included for moss balance calculations 
CPMS, PEMS and omissions factors ' 
used to monitor PAL pollutant 
omissions. They claim that the absence 
of separate definitions does not impact 
tho enforceability of Texas PALs. Thl:! 
Texas provisions adequately address 
monitoring requirements for PALs, and 
should therefore be approved. 

Response: EPA disagrees with this 
comment. In the proposal we stated that 
"[aJll definitions concorning the 
monitoring systems in the revised Major 
SIP requirements are essential for the 
enlorceability of and providing the 
means for determining compliance with 
a PALs program." We acknowledge that 
40 CFR 51.165(±](12)(i)(C) and 
51.166(w)(12)(i)(c) allow a State 
program to include alternative 
monitoring, but tho altornativo 
monitoring must be approved by EPA as 
meeting the requirements of 40 CFR 
51.165(1)(12)(A) and 51.166(w)(12)(a). 
The State did not provide any requA."t 
for approval for alternative moniloring. 
Furthermore, the State did not provide 
any demonstration, as required for a 
customized Major NSR SIP revision 
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submittal, showing how the absence of 
these PAL monitoring definitions, is at 
luast as stringent as the Federal PAL 
Program SIP requirements. 

Comment 16: BCCA, TIP, TCC, and 
TxOGA commonted thnllhe Toxas PAL 
rules make clear that monitoring is 
mandatory for a PAL. They comment 
that the rules establish monitoring 
requirements in 30 TAC 116.186(c) that 
are consistont with the Federal PAL 
monitoring requirements. They also 
comment the monitoring requirements 
Bm, most importantly, cast in terms of 
requirements that "shalf' or "must" be 
met. Examples include: 

• 30 TAC 116.186(c)(1): "The PAL 
monitoring system must accurately 
determIne all emissions of the PAL 
pollutant in terms of mass per unit of 
time," 

• 30 TAC 116.186(c)(2) furthor 
specifies requirements that shall be mot 
for any pormil holder using mass 
balance equations, continuous 
emissions monitoring system (,cCEMS"), 
continuous parameter monitoring 
system ("CPMS") predictivll omissions 
monitoring system ("PEMS"), or 
emission factors. 

The commenters claim that these 
provisions adequately address the 
monitoring requirements required under 
the Federal PAL provisions. They assert 
thilt any additional statement that the 
PAL is rendered invalid unless the 
permit holder complies with these 
requirurnonts is unnecessary in light of 
tho clearly mandatory monitoring 
requiromonls that are equivalent to 
Federal requirements. 

RespoIlse: EPA disagrees with this 
comment. The rules referred to by the 
commenters only provide that the 
roquirod monitoring be met, but has no 
provision that tho PAL becomes invalid 
whenever a major stationary sourCD with 
a PAL Pormit 01' any emissions unit 
under such PAL is operated without 
complying with the l'Aquirod 
monitoring, as required under 40 CPR 
51.165(t](12)(i)(D) and 51.166(w)(i)(d). 
TCEQ did not provide any 
demonstration, as roquired for a 
customized Major NSR SIP revision 
submittal, showing how the lack of a 
requirement invalidating the PAL if 
there is no compliance with the 
required monitoring, iii at least as 
stringent as the Federal PAL Program 
SIP requiremunts. 

3. What are the grounds for disapproval 
of the submitted Major NSR Reform SIP 
revision for Major NSR with PAL 
provisions? 

EPA is disapproving tim submiltod 
Major NSR Reform SIP Revision for 
Major NSR with PAL provisions. We are 

disapproving the following non
sAverable revisions that address the 
revised Major NSR SIP requirements 
with a PALs provision: 30 TAC Chapter 
116 submitted February 1, 2006: 30 TAC 
116.12-Dafinitions: 30 TAC 116.180-
Applicability: 30 TAC 116.182-Plant
Wide Applicability Limit Permit 
Application: 30 TAC 116.184-
Application Review Schedule: 30 TAC 
116.186-General and Special 
Conditions: 30 TAC 116.1HH-Plant
Wide Applicability Limit: 30 TAC 
116.190-Foderal Nonattainment and 
Prevention of Significant Deterioration 
Review; 30 TAC 116.192-Amendments 
and Alterations: 30 TAC 116.194-
Public Notice and Comment: 30 TAC 
116.196-Renewal of a Plant-Wide 
Applicability Limit Pormit: 30 TAC 
116.19A-Expiration or Voidance . 

We are disapproving the submitted 
PAL rovisions for the following reasons: 
(1) The submittal lacks a provision 
which limits applicability of a PAL only 
to an existing major stationary source; 
(2) tho submittal has no provisions that 
relate to PAL re-openings; (3) there is no 
mandate that failure to use a monitoring 
systom that moots tho requiremonts of 
this section nmders the PAL invalid; (4) 
the Texas submittal at 30 TAC 116.186 
provides for an emissions cap that may 
not account for all of the emissions of 
a pollutant at the major stationary 
source: (5) the submitted 30 TAC 
116.194 does not require that: (a) PALs 
be established, renewed, or increased 
through a procedure that is consistent 
with 40 CFR 51.160 and 51.161, 
including the requirement the reviewing 
authority provido the public with lloLice 
of the proposed approval of a PAL 
permit and at least a 3D-day period for 
submittal of public commont: (b) that 
the State addross all material comments 
before taking final action on the permit; 
and (c] include a cross-reference to 30 
TAC Chapter 39-Public Notice: (6) the 
Federal definition of the ubaseline actual 
emissions" provides that these 
emissions must be calculated in ttlrms of 
the average rate, in tons per year at 
which the unit actually emitted the 
pollutant during any consecutive 24-
month period: 14 and (7) the State also 
failed to include the following specific 
monitoring definitions for CEMS, 
CERMS, CPMS, PEMS. 

EPA received comments from TCEQ, 
the Clinic, and industry rogarding tile 
proposed disapproval of these 
submitted SIP revisions. See our 
response to these comments in section 

101 See section IV.E.J of this preamble for furthllr 
Information au Ills basis for disapproval of Lhe 
su!Jmltlm\ dufiniLlnm ''!In:;olinu uctunl !!mission" for 
nat determining basoline emissions as averago 
emlssiomi. 

rv.D.2 above. None of the provisions 
and definitions in the February 1, 2006, 
SIP revision submittal pertaining to the 
revised Major NSR SIP requirements for 
PALs is severable from each other. 
Therefore, we are disapproving the 
portion ofthe February 1, 2006, SIP 
revision submittal pertaining to the 
revised Major NSR PALs SIP 
requirements as not meeting the Act and 
the revised Major NSR SIP regulations. 
See the proposal at 74 FR 48467, at 
48474-48475, our background for these 
submitted SIP revisions in section 
N.D.l abovo, and our response to 
comments on these submitted SIP 
revisions in section rv.D.2 above for 
addltional information. 

E. The Submitted Non-PAL Aspects of 
the Major NSR SIP Requirements 

1. What is the background for the 
submitted non-PAL aspects of the Major 
NSR SIP requirements? 

The submitted NNSR non-PAL rules 
do not explicitly limit the definition of 
I'facility" 15 to an "emissions unit" as do 
the submitted PSD non-PAL rules. It is 
our understanding of State law that a 
ufacility" can be an uemissioos unit," i.e., 
any part of a stationary sourcu that emits 
or may have the potential to emit any 
air contaminant, as the State explicitly 
provides in the revised PSD rule at 3D 
TAC llfi.160(c)(3). A "facility" also can 
bfl a piece of eqUipment, which is 
smaller than an Clem iss ions unil." A 
ufacility" can include more than one 
IImajor stationary source." It can include 
every emissions point on a company 
site, without limiting these emissions 
points to only those belonging to the 
same industrial grouping (SIP code). In 
our proposed action on the Texas 
Qualified Facilities State Program, EPA 
specifically solicited comment on the 
definition for Ufacility" under State law. 
Regardless, the State clearly thought the 
prudent legal course was to limit 
I'facility" explicitly to uernissions unit" 
in its PSD SIP non-PALs rovision. TCEQ 
did not submit a domonstration showing 
how the lack of this explicit limitation 
in the NNSR SIP non-PALs revision is 
at least as stringent as the l'flvised Major 
NSR SIP requirements. Therefore, EPA 
is disapproving the submitted definition 
and its use as not meeting the revised 
Major NNSR non-PALs SIP 
requirements. 

Undor tho Major NSR SIP 
requiroments, for any physical or 

ls"F'acilily" is defined In thn SIP appro\'od 30 
TAC 116.10(6) as "u discrala or identifiable 
structure, device, itom, equipmont, or enclosure 
that constitutes or contains n lilutionnry source. 
Including appurtenances othllf thun emission 
controloquipment." 
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operational change at a major stationary 
source, a source must include emissions 
resulting from startups, shutdowns, and 
malfunctions in its detormination of the 
baseline actual emissions (see 40 CFR 
51.165(aJ[1)(xxxv)(A)(1) and (8)(1) and 
40 Cl'R 51.166(b)(47)(i)(a) and (ii)(a)) 
and the projected actual emissions (see 
40 Cl'R 51.165(u)(1)(xxviii)(8) and 40 
CFR 51.166(b)(40)(ii)(b)). The definition 
of tho term "basoline actual omissions," 
as submitted in 30 TAC 116.1Z(3)(E), 
does not require the inclusion of 
umbsiollS resulting from startups, 
shutdowns. and malfunclions,16 OUf 
understanding of State law is that the 
use of the torm "may" "creates 
dist:l'etionary authority or grants 
permission or a power, See Section 
311,016 of the Texas Code Construction 
Act. Similarly, tha submitted definition 
of "projectod actual emissions" at 30 
TAC 116.12(29) daBS not require that 
emissions resulting from startups, 
shutdowns, and malfunctions be 
included. The submitted definitions 
differ from tha Federal SIP definitions 
and the State has not provided 
information demonstrating that these 
definitions UfO at least as stringent as the 
Fodornl SIP definitions. Thorefo1'O, 
based upon the lock of a demonstration 
from the State, EPA ifi disapproving tho 
definitionfi o[Ubaseline actual 
omissions" at 30 TAC 116.12{3) and 
"projected actual emissions" at 30 TAC 
116.12(29) as not meeting the revised 
Major NSR SIP roguirements. 

Tho Foderal definition of the l'baselino 
actual emissions" provi des that thesa 
emissions must be calculatod in terms of 
"the average rate, in tons per yoar at 
which the unit actually emitted the 
pollutant during any consecutive 24-
month period." The submitted 
definition of the term ubaseline actual 
emissions" found at 3D TAC 116.12 
(3)(A). (8). (D). and (E) differs from the 
Federal definition by leaving out the 
word Uaverage" and instead providing 
that the baseline shull be calculated us 
lIthe ratu, in tuns pel' year at which the 
unit actually emitted the pollutant 
during any consecutive 24-month 
period." 

None of the provisions and 
definitions in the l'ebruary 1, Z006, SIP 
revi:lion submitttd pertaining to the 
reviHed Majur NSR SIP requiremlmts for 
non-PALs is severable from each other. 
Therefore, we proposed to disapprove 

II;The submitted definition of "baseline uctuul 
emissions," is as follows: Until Murch 1, 2016, 
emissions previously demonstrntod us emissions 
events or historicnlly exempted undof Chapter 101 
or Ihis !ille· •• maybe iucJuded to tho extellt 
thoy hnve been authorized, or ure being uuthorized. 
ill U pemlil uctiollllntiflr Chupler 110. 30 TAC 
I1fi.12(3)(E) (mnphusis ndrlorl). 

the portion of the l'ebruary 1, Z006, SIP 
revision submiltal pertaining to the 
revised Major NSR non-PALs SIP 
requiremenls as not meeting the Act and 
tho revised Major NSR SIP regulations, 

See the proposal at 74 FR 48467, at 
48475, for additional information. 

2. What is EPA's response to comments 
on the submitted non-PAL aspects of the 
Major NSR SIP requirements? 

Comment 1: TCEQ responded to 
EPA's request concerning its 
interpretation of Texas law and the 
Texas SIP with respect to the turm 
"facility." The definition ofufacility" is 
the cornerstone of the Texas P~rmitting 
Pl'Ogrum under the Texas Clean Air Act. 
In addition, to provide clarity and 
consislency, TCEQ also provides similar 
comments in regard to Docket ID No. 
EPA-R06-0AR-Z005-TX-OOZ5 and 
EPA-R06-0AR-2005-TX-003Z, EPA 
believes that the State uses a udual 
definition" for the term facility. Under 
the TCAA and TCEQ rule, "facility" is 
defined as ua discrete or identifiable 
structure, device, item, equipment, or 
enclosure that constitutes or contains a 
stationary source, including 
appurtenances other than emission 
control equipmimt. Tex. Health & Sufety 
Code 38Z.003(6): 30 TAC 116.10(6). A 
mina, quarry, well tast, or road is not 
considered to be a facility," A facility 
may contuin n stationary sourcn-point 
of origin of a contaminant. Tex. Health 
& Safety Code 38Z.003(lZ). As a discrete 
point, TCEQ contends that, under 
Federal law, a facility can constitute but 
cannot contain a major stationary source 
as defined by Federal law. A facility is 
subject to Major and Minor NSR 
requirements, depending on tho facts of 
the specific application. Under Major 
NSR, EPA USes the term "emissions 
unittJ (generally) when referring to a part 
of'a Ustationnry source," TCEQ triffislates 
uemissions unit" to mean Clfacillty," 17 

which TCIlQ contends is at least as 
stringent as Federal rule. TCEQ and its 
predecessor agencies have consistently 
interpl'eted facility to preclude 
inclusion of more than one stationary 
source, in contrast to EPA's stated 
understanding. Likewise, TCEQ does 
not intorpret facility to includo Uevory 
omissions point on a company site, even 
if limiting these emission points to only 
those belonging to the sarno indusbial 
grouping (SIC Code)." The FAderal 
definition ofUmajnr stationary source lt is 
not equivalent to the state definition of 
"source." 40 CFR 51.166(b)(1)(a). A 

17 The tonn "rucilily" shall rcp\uco the words 
"emissions unit" in the referl!lIcl!d Sl!ctiOOfI or the 
CFR. 30 TAC 110.100{c)[3). 

"major stationary source" 111 can include 
more than one ufacility" as defined 
under Texas law-which is consistent 
with EPA's interpretation ofa Umajor 
stationary sourcet! including more than 
one emissions unit. The above 
interpretation of ufocilitt' has been 
consistently applied by TCIlQ and its 
predecessor agencies for more than 3D 
years. TCEQ's interpretation of Texas 
statutes enacted by the Texas 
Logislature is addrossed by the Texas 
Coda ConstrucUon Act. More 
specifical1y, words and phrases that 
havo acquired a technical Of parlicular 
meaning, whethnr by legislative 
definition or otherwise, shall bo 
construed accordingly. Tex. Gov't Code 
311.011(b). While Texas law does not 
directly refer to the two steps allowing 
deference enunciated in Chevron 
U.S.A., Inc. v. Natural Resources 
Defense Council, Inc., Texas law and 
judicial interpretation recognize 
Chevron 11l and follow similar analysis 
as discussod below. The Taxas 
Legislature intends an agency crented to 
centralize expertiso in a certain 
regulatory orea l'be given a large degree 
of latitude in the methods it uses to 
accomplish its mgulatory function. It 
Phillips Petroleum Co. v. Comm'n on 
Envtl. Quality, 121 S.W.3d 502, 508 
(Tex.App.-Austin 2003, no pat.), 
which cites Chevron to support the 
following: IIO ur task is to determine 
whether an agency's decision is based 
upon a permissible interpretation of its 
statutory scheme.t! Further, Texas courts 
construe the test of an administrative 
rule under the same principles as if it 
were a statute. Texas Gen, Indem. Co. v. 
Finance Comm'n, 36 S.W.3d 635,641 
(Tax.App.-Austin ZOOO, no pet.). Toxas 
Administrative agencies have tho power 
to interpret their own rules, and their 
interpretation is entitled to greal weighl 
and deference. Id. The agency's 
construction of its rule is controlling 
unless it is plainly orroneous or 
inconsistent. Id. uWhen the construction 

lP'I'uX. J-Ionlth & Snfoly Codo § 382.003(12). 
1\1 Chvvron U.S.A., Inc:. v. Naturo! Rc.~ourr:C$ 

Dcfcm'c Council, Inc., 407 U.S. 3U7, U'12-13 {19U4l. 
"When n cOLirt reviews an aglmcy's cOllstnu.:tioll of 
thu statuto which H administers, it Is confrontud 
with two questions. l~irst, always is the question 
whether Congross has directly spokon to tho p1'l!cise 
quostion nt issue. Jfthe intent of Congress is clour, 
that is tho cnd of the mnlter, for tile court, as well 
as tho ngency, must givc cffect to tho 
unumbiguously express Inlonl of Coo gruss. If. 
howuver, the court doterminos Congross bus not 
dlroctly addressed the precise question at issuo, the 
court doos not simply imposo its own c£1nstructlon 
£111 the stetuto, as would be necessary inthc ubsence 
orun administrative intorprotation. Ruthor, if the 
statute is silent or umbiguous wllh reRpflct to lho 
spoclfic Issuo. thn qunsUolI for thn court Is whothor 
the ngullcy's answur is basod on a pUfmissiblu 
construction of the stntute." 
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of un administrative regulation rather 
than a statute is at issue, deference is 
even mare clearly in order." Udall v. 
Tallman, 3BO U.S. 1, 17 (1965). This is 
particularly true when the rule involves 
complex subject matter. See EquitabJe 
Trust Co. v. Finance Gamm 'n, 99 
S.W.3d 3B4, 3B7 (Tex.App.-Austin 
2003, no pet.). Texas courts recognize 
that the legislature intends an agency 
created to contralize expertise in 11 

clutuin regulatory area "be given a large 
degreo of latitude in the methods it uses 
to accomplish its regulatory function." 
Reliant Energy, Inc. v. Public Util. 
Gamm'n, 62 S.W.3d B33,B3B 
(Tex.App.-Austin 2001, no pet.)(citing 
State v. Public Util. Gamm 'n, BS3 
S.W.2d 190, 197 (Tex. 1994). In 
summary, TCEQ translates "emissions 
unit" to mean "facility." Just as an 
"emissions unit" under Federal law is 
con.struAd by EPA as parl of a major 
stationary source, a "facility" under 
Texas law can be a part of El major 
stationary source, However, a facility 
cunnot include moro than one stationary 
source as defined under Texas law, 

Response: EPA welcomes the 
clarification con corning TCEQ's 
interpretation of Texas law and the 
Taxas SIP with respect to tho torm 
"facility," However, we have determined 
that Texas's use oftha term "facility," as 
it applies to the NNSR non-PALs rules, 
is overly vague, and thoroforo, 
unenforcoable, TCEQ comments that it 
translates "emissions unit" to mean 
"fadlity," Although Texils's PSD non
PAL rulos ~xplicitly limit tho dofinition 
of "facility" to "emissions unit," the 
NNSR non-PALs rules lail to make such 
a limitation, See 74 FR 4H467, at 4H473, 
footnote 6, and 48475: compare 30 TAC 
116.10(6) to 30 TAC 116.160(0)(3). The 
State clearly thought the prudent logal 
course was to limit "facility" explicitly 
to "Bmissions unit" in ils PSD SIP non
PALs revision, FurthermorB, TCEQ did 
not submit information sufficient to 
demonstrate that the lack of this explicit 
limitation in the submitted NNSR non
PALs is at least as stringent as the 
revised definition in the PSD non-PALs 
definition. 

We recognize that TCEQ should be 
accorded a level of doference to 
intorpmt the State's statutes and 
regulations; however, snch 
interpretations must meet the applicuble 
requirements of the Act and 
implementing regulations under 40 CFR 
part 51 to be appravable into the SfP as 
Federally enforceable requirements. The 
Slate hus fuiled to provido any case law 
or SIP citation that confirms TCEQ's 
interpretation for "facility" under the 
NNSR nan-PALs that would ensure 
Federal program scope. 

Comment 2: The Clinic comments 
that Texas's use of the term "facility" 
makes its rules unacceptably vague, 
Texas's use of this term is problematic 
because of its dual definitions and broad 
meanings, The commenter compares 
Texas's definition ofUfacility" in 30 
TAC 116.10 with the definition of 
"stationary source" in 30 TAC 116.12 
and the definition of "building, 
structure, facility. or installation" in 30 
TAC 116.12 and concludes that thASA 
definitions are quite similar, The 
commenter acknowledges that this 
argument assumes that one can roly on 
tile Nonattainment NSR rules to 
interpret the general definitions. If one 
cannot use the Nonattainment NSR 
definitions to intorpret the general 
definition of "facility ," then one must 
resort to the definition of "source" in 30 
TAC 116.10(17), which is defined as "a 
point of origin of air contaminants, 
whether privately or publicly owned or 
operated," Pursuant to this reading, a 
facility is more like a Federal "emissions 
uni!." 40 CFR 51.165(a)(1)(vii). 
"'Emissions unit' means any part of a 
stationary source that emits or would 
have the potential to omit any regulated 
NSR pollutant * * *" At least in the 
Qualified Facility rules, it appears that 
TCEQ use of the definition of "facility" 
is more like a Fodoral "omissions unit." 
The circular nature of these definitions, 
and the existence of two different 
definitions of Ufacility" without clear 
description of their applicability, makes 
Texas's rules, including the Qualified 
Facility rules, vague. The commenter 
urges EPA to require Texas to clarify its 
definition of "facility" and to ensure that 
its use of the term throughout the rules 
is consistent with that definition. 
Respons~: EPA agrees with this 

comment. See our response to comment 
1 above for further information. 

Comment 3: Concerning tho definition 
01 "facility," BCCA, TIP, and TCC 
commented that tho torm Ufacility" is 
defined in Chapter 116 and in the Texas 
Clean Air Act, and is used in a 
consistent manner tluoughout. The term 
has idenlical meaning in the NNSR non
PAL rules and the PSD non-PAL rules. 
Any failure to "explicitly limit the 
definition" in one part of Chapter 116 is 
not grounds for disapproval, given the 
well-established definition of "facility" 
in the context of Texas air permitting 
and that it is comparable to the Fedoral 
definition of "emissions unit." TCEQ 
regulations in 30 TAC 116.10(6) defines 
H facility ali: "A discrete or identifiable 
structuro, dovice, item, equipment, or 
enclosul'fl that constitutes or contains a 
stationary source, including 
appurtenances other than emission 
control equipment. A mino, quarry, well 

test, or road is not a facility." See 30 
TAC 116.10(6). Section 116.10 states 
that the definitions contained in the 
section apply to all uses tilraughout 
Chapter 116.30 TAC 116.10 ("(TJhe 
following words and terms, when used 
in this chapter, shall have the following 
meanings, unless the context clearly 
indicates otherWise,") This definition is 
similar to the definition of Uemission 
unit" in Texas's Title V rules, There, 
"emissions unit" is defined as: "A 
discrete or identifiable structure, device, 
itom, equipment, or enclosure that 
constitutes or contains a stationary 
source, including appurtenances other 
than emission control equipment. See 
30 TAC 122.10(8). Under the express 
terms of 30 TAC 116.10, the dAfinition 
of "facility" is clear, and is oquivalent to 
the Fedoral definition of lIemission unit" 
in the nonattainment NSR non-PAL 
rules, as it is throughout Chapter 116. 

Response: EPA disagrAes with thAse 
comments. See our rosponse to 
comment 1 above for further 
information. 

Comment 4: TCEQ comments that 
TCEQ rules includes maintenance, 
startup and shutdown emissions in the 
dAvelopment of "baseline actual 
emissions" to the extent that the pennit 
reviewer can verify that these emissions 
occurred, were properly quantified and 
reported as part of the baseline, and 
were creditable. Otherwise, startup and 
shutdown, as well as maintenance 
emissions, are treated as unauthorized 
and, as such, have a balieline actual 
emission rate of zero, Further, TCEQ 
rules do not authorize malfunction 
emissionli, TCEQ has concerns about 
crediting a major source with an 
emission associated with 
malfunctioning of equipment whon the 
soureo determines baseline actual 
emissions. TCEQ is concerned that 
including malfunction emissions would 
inflate tho baseline and narrow the gap 
between baseline actual emissions and 
the planned emission rata. Therefore, 
tho number ofUmajor" sources or 
modifications would be reduced. It is 
unclear how emissions that are not 
authorized would be considered 
creditable within the concept 01 NSR 
applicability. 

EPA has approved the exclusion of 
malfunction emissions from the baseline 
calculation in other States' rules. TCEQ 
considers the exclusion of malfunction 
emissions from baseline actual 
emissions to be at least as stringent as 
the Federal rule. TCEQ is willing to 
work with EPA to clarify the inclusion 
of startup and shutdown omissions 
when determining baseline actual 
emissions. 
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Response: EPA disagrees with this 
comment. We nole two fundamental 
concerns with tho Texas definitions, as 
discussed in this response. Firl'it. the 
Texas definition of "baseline actual 
emissions" provides discretion to 
includo emissions from malfunctions, 
.'itartups, and shutdowns, bUl dOBs not 
contain specific, objective, and 
replicable criteria for determining 
whother TCEQ's choice of emissions 
AVAnts to be included in the baseline 
actual emissions will be effective in 
terms of enforceability, compliance 
aSSllrnnco, and ambient impacts. 
Socond, tho Toxas definition of 
"projected actual emissions" does not 
include emissions ii'om startups, 
shutdowns and malfunctions in contru;;;t 
to the Federal definition which includes 
such emissions. 

The Federal definition of "baseline 
actual omissions" requires such 
emissions to include emissions 
associated with startups, shutdowns, 
and malfunctions. See 40 CFR 
51.165[aj[1j[xxxvj[Aj(1) and [B)[l) and 
51.166[b)[47)(i)[a) and (ii)(a). In 
contrast, Texas's :mbmitlod definition of 
"baseline actual emissions" at 30 TAC 
116.12(3)(E) differs fi'om the Federal 
definition by providing that "(ulntil 
March 1, 201fi, Amissions prAviously 
demonstrated as emissions events or 
histurically exempted under [30 TAC) 
Chapter 101 of this titlo" " "may be 
includAd the AxtAnt thAv havA bAEm 
authorized, 01' are being aulhorized, in 
a permit actiun under Chapter 116." 
Emphasis addod. EPA's understanding 
of State law is that the use of the term 
"may" creates discretionary authority or 
grants permission or power. See section 
311.01fi of the Texas Code Construction 
Act. 

TCEQ considers emission events as 
unauthorized Amissions associated with 
the startup, shutdown, and malfunction 
related activities. See 3U TAC lUl.l(28). 
Texas has adopted an affirmative 
defense approach to handle such 
omissions. See 30 TAC 101.222. For 
emissions associated with the planned 
maintenance, startup or shutdown 
activities, the State rulo has adoptod a 
phased-in approach to allow a source to 
file an application to permit its planned 
maintenance, startup or shutdown 
related emissions in a source's NSR 
permit. This approach is based on the 
source's SIC code. See 101.222(h) and 
ti]. For EPA's proposlld rulomaking 
action on tho State's Emission Events 
rule, see May 13, 2U1U (75 FR 26~92). 
The State's submittod definiUon 
provides director discretion whether to 
include these types of emissions. Such 
director discretion provisions are not 
acceptable for inclusion in SIPs, unless 

each director decision is required under 
the plan to be submitted to EPA for 
approval as H single-source SIP revision. 
This Program does not contain specific, 
objective, and replicable criteria for 
determining whether the Executive 
Director's choice of emissions events to 
be included in the baseline actual 
emissions will be effective in terms of 
enforceability, compliance assurance, 
and ambient. impacts. This would 
include a mplicable procedure for use of 
any discretionary decision to determine 
which maintenance, startup, and 
shutdown emissions nre properly 
quantified and roported as part of the 
baseline, and are creditable; and for 
determining that maintenance, startup, 
and shutdown omissions lhen do not 
meet such criteria and can be excluded 
because they are unauthorized. 

The State did not provide any 
demonstration, as required for a 
customized Major NSR SIP revision 
submittal, that the submitted provision 
that may exclude any omissions from 
maintenance, startup, and shutdown 
from the definition of baseline actual 
omissions, is at loast as stringent as the 
definition in the Federal non-PAL 
Program SIP requirements. Texas also 
includes authorized maintenance 
emissionl'i in its baseline actual 
emissions. Because maintenance 
emissions are not specifically required 
in the Federal dctlnition, the Stale must 
providfl a dflmonl'itration, as mquimd for 
a customized Major NSR SIP revision 
:mbmittal, that including these 
omissions in the baseline Dctual 
flmissions is at least as stringent as thA 
definition in the Federal non-PAL 
Program SIP requirements. 

With respect to "projected actual 
emission," the Federal definition of 
"projected actual omissions" requires 
the projected emissions to include 
emissions associated with startups, 
shutdowns, and malfunctions. See 40 
crR 51.165(a)(1)(xxviii)(B)(2) and 
51.166(b)(40)[ii)[b). Texas's submittod 
definition of Uprojected actual 
emissions" at 30 TAC 116.1:l{:l9) differs 
[Tom the Federal definHions by not 
including omissions associated with 
startups, shutdowns, and malfunctions. 
The exclusion of these emissions in the 
projected actual emil'il'iions while 
providing for the possible inclusion of 
these emissions from baseline actual 
emissions does not provide a 
comparable estimation of emissions 
increases associated with the project 
and could narrow the gap between 
baseline Dctual emissions and tho 
projected actual omissions in a way that 
allows facilities to avoid NSR 
requirements. The State did not provide 
a demonstration, as required for a 

customizod Major NSR SIP revision, 
that excluding these emissions from 
projected actual emissions, is at least as 
stringent as lhe Foderal non-PALs SIP 
roquimments. (EPA also wishes to note 
that the submitted definition of baseline 
actual emissions is unclear how TCEQ 
will include authorized emissions 
events as baseline actual emissions and 
projected actual emissions on and after 
March 1, 2016.) 

With respect to one aspect specifically 
related to emissions associated with 
malfunctions, EPA appreciates Texas's 
con corn that including malfunction 
emissions in the baseline and projected 
actual emissions would inflate the 
baseline and narrow the gap between 
baseline and planned emissions. EPA 
acknowledges that it has approved the 
exclusion of malfunction emissions 
from the baseline calculation in other 
States' rules. This includos the approval 
of such exclusions in Florida (proposed 
April 4, 2008 at 73 rR 18466 und final 
approval on June 27, 2008 at 73 FR 
36435) and South Carolina (proposed 
September 12, 2007 at 72 FR 52001 and 
final approval on June 2, 2008 at 73 rR 
31368) and the proposed exclusion in 
Georgia (proposed September 4,2008 at 
73 FR 51606). EPA's review of these 
actions indicales that in each State, 
malfunctions wero excluded from both 
baseline actual emissions and projected 
actual emissions. This exclusion was 
ba,ed upon the difficulty of quantifying 
past malfunction omissions and 
estimating future malfunction emissions 
as part of the projected actual emissions. 
Georgia's rules specify lhal if 
malfunction emissions are omitted from 
projected actual emissions, they must 
also be omitted from basoline omissions, 
and vice versa, so as to provide a 
comparable estimation of emissions 
increases associated with the project. 
Florida is also concerned about tho 
possibility that including malfunction 
emissions may rosult in the unintended 
rewarding of the source's pOOl' operation 
and maintenance, by allowing 
malfunction to bo included in the 
baseline emissions that will be used to 
calculate emissions changes and 
emissions credits. 

After reviewing Texas's comments on 
oxclusion of malfunctions from its 
baseline actual emissions and projected 
actual emissions, wo note that TCEQ 
voicus concerns similar to Florida, 
Gaorgia. and South Carolina. 
Accordingly, we agra8 with TCEQ's 
concern that including malfunction 
emissions would inflate the baseline 
and narrow the gap botween baseline 
actual emissions and the planned 
emission rate. Therefore, the number of 
"major" sourcos or modifications would 
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be reduced. It is unclear how emissions 
that are not authorized would be 
Gonsidered creditable within the 
concept ofNSR applicahilily. 
Nevertheless, we must review tho 
submitted definitions pending before 
EPA for action. Both definitions do not 
flxclude malfunctiomi omissions. 
Furthermore, the baseline actual 
emissions definition allows the 
discretionary inclusion of malfunction 
Amissions. To be approvable, both 
definitions must mandate the exclusion 
ut'malfunction emissions. 

Comment 5: BCCA, TIP, TCC, and 
TxOGA commentod that the Texas 
rules' treatment of startups, shutdowns, 
and malfunctions is not a proper basis 
for disapproval of the proposed SIP 
revision. The Federal and Texas 
definitions both requiro that non
compliant omissions be excludod from 
the determination of baseline actual 
emisl:iions.:!U Bused on the Texas rules' 
integralion or pending Chap Lor 101 
revisions on startup, shutdown, and 
malfunction emissions (as requested by 
EPA), the proposed SIP ruvision's 
treatment or thoso types of emissions is 
u reasonable approach. 

EPA has approved rules for baseline 
calculations that exclude some of the 
elements they assert should be included 
in Texas's definition. For example, 
Georgia'l'i PSD regulations give 
applicants the option of excluding 
malfunction emissions from the 
calculation of baseline emissions.:n Tn 
approving this approach, EPA noted 
uThe intent behind this optional 
calculation methodology is that it may 
rosult in a moro accurate estimate of 
Amission increases, The Foderal rules 
allow for some llexibility, and EPA 
:,mpports EPD's analysis that the Georgia 
rule is at least as stringent as the Foderal 
fulo,"22 Similarly. Texas's approach to 
the baseline calculation attempts for a 
more accumte estimate of emissions. 

Moreover, TCEQ is underway in 
permitting maintenance, startup and 
shutdown omissions through Chap tor 
11 G pmconstruction permits, and a SIP 
revision reflecting the maintenance, 
.'ltartup, and shutdown permitting 
initiative has been submitted to EPA for 
approval. TCEQ is distinguishing 
botwoon planned und unplannod 
mainlrmanco, startup, and shutdown 
emissions, and working to authorize 
those planned maintenance, slartup, 
and shutdown emissions in Texas air 

ZO 30 TAC l1G.12(3}(D) ("Tho octual rale shall be 
ndjusled downward Lo exclude any non-compliant 
omissions Ihnl OCGurrod during the COU58GUtiVO 24-
llLou\h period.") 

~1 GA. COMPo R. & REGS. 391-3-1-
.02(7j{a)2.(ii}(II)1I (2009). 

;:~ 7:1 Ill{ fi1 ,liOn, at 51,000 (Sopt. 4, 200B). 

permits. It is reasonable and appropriate 
that the maintenance, startup, and 
shutdown permitting initiative be 
properly intograled with the definition 
of '1Jaseline actual emissions." The 
proposed SIP revision recognizes that 
such emissions may be added to the 
haselino in the future, hased on TCEQ's 
ongoing process of authorizing 
maintenance, startup, and shutdown 
omissions, Tho proposod SIP revision 
Bnd TCEQ's currant approach is sound 
and reasonable based on historical 
tmutment of maintenance, startup, and 
shutdown omissions in Texas air 
permits, and is not grounds for 
disapproval of the proposed SIP 
revision. 

Response: EPA disagrees with this 
comment. See the response to Comment 
4 abovo for more information, 

Comment 6: The Clinic comments 
that Texas's definition of "baseline 
actual omissions" is less stringentlhan 
the Federal dofinition. The Federal 
regulations define "baseline actual 
omissions" as lithe averago rata, in tons 
pAr Yflar, at which the unit actually 
emitted the pollutant during any 
consecutive 24-month period." See 40 
CFR 51.165{a)(1){xxxv)(A) and (B). This 
definition further provided that the 
average rate "shall include emissions 
associated with startups, shutdowns, 
and malfunctions." See 40 CFR 
51.165{a)(1)(xxxv)(A)(1). 

Texas rulos dofine "baselino actual 
Amissions" as lithe rate, in tons pOl' year, 
at which the unit actually emitted the 
pollut,mt during any consecutive 24-
month period," See 30 TAC 
116.12(3)(A). The Texas rules do not 
require baseline actual emissions to 
include emissions associated with 
maintenance, startups, and shutdowns. 
Instead, the rules state that 
maintenance, startup, and shutdown 
events "may be included to the extent 
they have been authorized, or are being 
authorized." See 30 TAC 116.12(3){E). 
Texas's failure to incorporate the 
rademl definition and tho express 
failuro to require incorporation of 
maintenance, startup, and shutdown 
emissions in the average rate renders tho 
dofinilion as inconsistent with Federal 
regulations, 

The commenter further notes that 
Texas's failure to include maintenance, 
startup, and shutdown emissions is 
relnted to a largor problom with Texas's 
program, Texas is al10wing sources to 
authorizA their maintonancB, startup, 
and shutdown emissions separately 
from thoir routine emissions, For 
example, Texas allows sources that have 
individual major NSR or PSD permits to 
authorize their maintenance, startup, 
and shutdown emissions through a 

stand-alone permit-by-rule, See 30 TAC 
106.263, This allows sources to avoid 
considering their maintenance, startup, 
and shutdown emissions in determining 
potential to emit, as well as in 
detennining the magnitude of any 
emission increases, EPA has repeatedly 
informed Texas that its approach for 
permitting maintenance, startup, and 
shutdown emissions violates the Act,2:-I 
EPA should tuke action to ensure that 
Toxas follows the Act when pormitting 
maintenance, startup, and shutdown 
omissions, 

Response: EPA agrees with the 
comment relating to not calculating 
baseline actual emissions as average 
emission rates. See section IV.D.2, 
responses to comments 1 and 2 for 
further information, 

EPA agroos with this COmmAnt related 
to the inclusion of emissions associated 
with authorized maintenance, startup, 
and shutdown in the baseline actual 
emissions, See tho response to comment 
4 above, The comments relating to 
authorizing maintenanco, startup, and 
shutdown emissions separately from 
routine emissions are outside the scope 
of this action, 

Comment 7,' The Clinic comments 
that Texas's definition of "projected 
actual emissions" is less stringent than 
the Federal definition. The Federal 
regulations define "projected actual 
emissions" to include maintenance, 
startup, and shutdown emissions. See 
40 CFR 51.165{a)(1)(xxviii)(b) and 
51.166{b){40)(iij{b). Texas's definition of 
"projected actual emissions" fails to 
includu maintenance, startup, and 
shutdown emissions. See 30 TAC 
116,12(29). Even where such omissions 
aro included in a sourco's basolino 
actual emissions, there is no provision 
to require such emission in the 
projflcted actual emissions, The 
commenter states that facilities in Texas 
often have extremely large maintenance, 
startup, and shutdown emissions. See 
Attachment 8 of the comments (Facility 
emission event information). Under 
Texas's definitions, a source which 
would trigger a major modification 
under Federal rules could avoid a major 
modification by failing to include 
maintenance, startup, and shutdown in 
their projected actual emissions, The 
commenter states that any company that 
includes maintenance, startup, and 
shutdown in its baseline actual 
omissions should bo roquired to include 
a foalislic estimate of maintenance, 

~~ Sae "Leiter to Richard Hyde, TCEQ, DireG\or, 
Air Pemlits Division" from Joff Robinson, BPA, 
Region n, Chief, Air Permits Sm:lIon (May 21, 200B) 
(Attachment 7 ill tlin Clinic's r.nmmnn\s). 
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startup. and shutdov.rn omissions in its 
projected actual emissions. 

Response: EPA agrees with this 
comment, See our response to Comment 
4 above for further information. 

3. What are tho grounds for disapproval 
of the submitted non-PAL aspects of the 
major NSR SIP requirements? 

EPA is disapproving tho submitted 
NNSR non-PAL rules because they do 
not explicitly limit tho dofinition of 
"facility" to an "emissions unit." It is our 
understanding of State law that a 
"facility" can be an "emissions unit," i,e., 
any part of a stationary source that omils 
or may have tho potential to emit any 
ail' contaminant, as the State explicitly 
provides in the revised PSD rule at 30 
TAC 116.160[c)(3). A "facility" al"" can 
bo a piece of equipment, which is 
smaller than an "emissions unit." A 
"facility" can include more than one 
IImajor stationary source." It can include 
evury emissions point on a company 
site, without limiting these emissions 
points to only those belonging to tho 
same industrial grouping (SIP code). 
Regardless, the State clearly thought the 
prudent lugal course was to limit 
u!'acililf' explicitly to ucmissions unit" 
in its PSD SIP non-PALs revision. TCEQ 
did not submit a demonstration showing 
how the lack of this explicit limitation 
in the NNSR SIP non-PALs revision is 
at least as stringent as the revisod Major 
NSR SIP requirements. Therefore, EPA 
is disapproving the uSt! of the submitted 
d8f'inition all not meeting tho revil1Hd 
Major NNSR non-PALs SIP 
requirements. 

Under the Major NSR SIP 
requirements, for any physical or 
operational change at a major stationary 
source, a Rource must includo emissions 
resulting from startups, shutdowns, and 
malfunctions in its determination of the 
baseline actual emissions. The 
definition of the lorm "baseline actual 
emissions," as submitted in 30 TAC 
116.12(3)[EJ. does not require the 
inclusion of emissions resulting from 
startups, shutdowns, and malfunctions 
as required under Federal regulations. 
The submitted definition of baseline 
actual emissions provides thut until 
March 1, 2U16, emissions previously 
demonstrated as emissions events or 
historically axamptod undor [30 TAC1 
Chap tor 101 of this titla may be 
included the extent they have boen 
authorized, Of are being authorized, in 
a permit action under Chapter 116. Tho 
submitted definition of "projectod actual 
emissions" at 30 TAC 116.12{29) differs 
from the Federal dafinitions by not 
including emissions associated with 
startups, shutdowns, and malfunctions. 
The authorized emission events under 

the I-iubmilled definition include 
emissions associated with maintenance, 
startups, and shutdowns. OUf 

wldecstanding of State law is that the 
use of tho term "may" creates 
discretionary authority Of grants 
permission or a power. See Section 
311.016 of tho Toxas Co do Construction 
Act. Similarly, the submitted definition 
of "projected actual emissions" at 3D 
TAC 116.12[~9) does not require that 
emissions rosulUng [Tom startups, 
shutdowns, and malfunctions be 
included. The submitted definitions 
differ from tho Federal SIP definitions 
and the State has not provided 
information demonstrating that these 
definitions meet the Federal SIP 
detlnitions. Specifically, the State has 
not provided: (1) A replicable procedure 
for determining the basis for which 
emissions associated with maintenance, 
startup, and shutdown will and will not 
be included in the baselinE! actual 
emissions, (2) the basis for including 
emissions associated with maintenance 
in baseline actual omissions, (3) Lhe 
basis for not including maintenance, 
startup, and shutdown emissions in the 
projected actual emissions, and (4) 
provisions for how it will handle 
maintenance, startup. and shutdown 
omissions after March 1, 2016. 
Therefore, based upon the lack of a 
demonstration fTOm the State, as is 
required for a customized Major NSR 
SIP revision submittal, EPA is 
disapproving the definitions of ubaseline 
actual emissionfi" a[30 TAC 116.12(3) 
and "projected actual emissions" at 30 
TAC 116.12(29) as not meeting the 
revisod Major NSR SIP requiromonts. 

Texas stated that it has excluded 
emissions associated with malfunctions 
from the calculalion of baseline actual 
emissions and projected actual 
emissions because including such 
omissions would inflate the baseline 
and narrow the gap betwBffTI baseline 
and project emissions. EPA agre8s with 
the reasons Texas uses to exclude 
malfunction emissions from baseline 
actual emissions and projected actual 
emissions are comparable to the reasons 
EPA llsed for excluding malfimction 
emissions from other States in which 
EPA approved such exclusion. 
Notwithstanding Texas's exclusion of 
malfunctions from these definitions, 
Texas musl address the other groundfi 
for disapproval as discussed above. This 
includes mandating the exclusion of 
malfunction emissions in both 
definitions. 

The Federal definition of the "baseline 
actual emifisions" provides that these 
emissions must b8 calculated in terms of 
Uthe average rate, in tOllS per year at 
which the unit actually emitted the 

pollutant during any consecutive 24-
monLh period." The submitted 
definition of the term uhafieline actual 
emissions" found al 30 TAe 116.12 
(3)[AJ. [BJ. [DJ. and [E) differs from the 
Federal definition by providing that the 
baseline shall be calculated as "the rato, 
in tons per year at which the unit 
actually emitted the pollutant during 
any consecutive 24-month period." 

Toxas has not providod nny 
demonstration, as is required for a 
customized Major NSR SIP revifiion 
fiubmittal, showing how this different 
definition is at least as stringent as the 
Federal SIP definition. Therefore, EPA 
is disapproving the submitted definition 
of '~aseline actual emissions" found at 
30 TAC 116.12(3) as not meeting the 
revised major NSR SIP requirements. 

EPA recoived commonts from TCEQ, 
tho Clinic, and industry rogarding tho 
proposed disapproval of these 
submitted SIP revisions. See our 
responfie to these comments in soction 
IV.E.2 above. None of the provisions 
and definitions in the February 1. 2006. 
SIP revision submittal pertaining to the 
revised Major NSR SIP requirements for 
non-PALs is severable from each other. 
Therefore, we are disapproving the 
portion ofthe February 1, 2006, SIP 
revision submittal pertaining to the 
revised Major NSR non-PALs SIP 
requirements as not meeting the Act and 
the revised Majur NSR SIP regulations. 
See the proposal at 74 FR 4H467, at 
48475, our background for those 
submittod SIP rovisions in section 
IV.E.1 above. and our response to 
comments on these submittod SIP 
rnvisions in section IV.E.2 above for 
additional information. 

F. The Submitted Minor NSR Standard 
Permit for Pollution Control Project SIP 
Revision 

1. What is the background for the 
submitted Minor NSR Standard Permit 
for Pollution Control Project SIP 
revi1:.ion? 

EPA approved Toxas's general 
regulations for Standard Permit., in 30 
TAC Subchaptar F of 30 TAC Chapter 
116 on Novambar 14, 2003 [68 FR 
64548) as meeting the minor NSR SIP 
requirements. The Texas Clean Air Act 
provides that the TCEQ may issue a 
standard permit for "new 01' existing 
similar facilities" if it is enforceable and 
compliance can be adequately 
monitored. See section 382.05195 of the 
TCAA. EPA approved the State's 
Standard Permit program as part of the 
Texas Minor NSR SIP program on 
Novombor 14, 2003 [6H FR 6454H). In 
the final FRN, EPA noted that the 
submittod provisions provido for a 
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streamlined mechanism for approving 
the construction or modification of 
certain sources in categories that 
contain nurneI'OUS similar sources, EPA 
approved tho provisions for issuing and 
modifying standard permits because, 
among othor things, tho submitted rulos 
mquired the following: (1) No major 
stationary source 01' major modification 
subjoct to part C or part D of the Act 
could bo issued a standard permit; (2) 
SOllIces qualifying for a standard p(1rmit 
are required to moot all applicable 
requirements under section 111 of the 
Acl (NSPS), soclion 112 of tho Acl 
(NESHAPS and MACT), and tho TCEQ 
rules (this includes the Texas SIP 
control strategios); (3) sources have to 
rogister their emissions with tho TCEQ 
and this registration imposes an 
enforceable emissions limitation; (4) 
maintenance of records sufficient to 
demonstrate compliance with all the 
permit's conditions; and (5) periodic 
reporting of the nature and amounts of 
omissions necessary to determine 
wheth~r a source is in compliance. 
T~EQ must conduct an air quality 
impacts analysis of the anticipated 
omissions from Lho similar facilities 
before issuing and modifying any 
standard permit. All new or revised 
shmdard permits are required to 
undergo public notice and a 3D-day 
comment period, and TCEQ must 
address all comments mceived from the 
public before finalizing its action to 
issue or revise a standard permit. Basod 
upon the above and as further described 
in the TSD for the approval action, EPA 
found that the submittod Texas Minor 
NSR Standard Permits Program was 
adequate to protecl the NAAQS and 
reasonable further progress (RFP) and 
was enforcoable. 

One of the primary reasons why EPA 
found that the Standard Permits 
Program was enforceablfds thallhese 
types of Minor NSR permits were to be 
issued for similar sources. The issuance 
of a Minor NSR permit for similar 
SOlli'CAS eliminates the neAd for a caso
by-case review and evaluation to ensure 
that the NAAQS and RFP are protected 
and the permil is enforceable. The 
provisions of the Toxas Standard 
Permits Program also ensured that the 
term:; and conditions of an individual 
slandard permit would be replicable. 
This is a key component for the EPA 
authorization of a generic 
preconstruction permit. Replicable 
methodologies eliminate any director 
discretion issues. Otherwise, if there are 
any director discretion issues, EPA 
requires that they be addressed in a 
case-by-caso Minor NSR SIP permit. 

When EPA approved the Texas 
Standard Permits Program as part of the 

Texas Minor NSR SIP, it Axplicitly did 
not approve the Pollution Control 
Project (PCP) Standard Permit (30 TAC 
116.617). See 68 FR 64543, al 64547. On 
February 1, 2006, Texas submitted a 
repeal of the previously submitted PCP 
Standard Permit and submitted the 
adoplion of a new PCP Standard Permit 
at 30 TAC 116.617-State Pollution 
Control Project Standard Pormit. 24 One 
of the main reasons Texas adopted a 
new PCP Standard Permit was to meet 
the new Federal requirements to 
explicitly limit this PCP Standard 
Pormil only to Minor NSR. In Slale of 
New York, et 01 v. EPA, 413 F.3d 3 (DC 
Cir.Juno 24, 2005), the Court vacated 
the Federal pollution control project 
proVisions lor NNSR and PSD. Allhough 
the new PCP Standard Permit explicitly 
prohibits the use of it for Major NSR 
purposes, TCEQ has failed to 
demonslralfl how this particular 
Standard Permit meets the Texas 
Standard Permits NSR SIP since it 
applies to numerous typos of pollution 
control projects, which can be used at 
any source that wants to use a PCP, and 
is not an authorization for similar 
sources. 

Undflr the Texas Slandard Permits 
Minor NSR SIP, an individual Standard 
Permit must be limited to new or 
existing similar sources, such that the 
affected sources can meet the Standard 
Permit's standardized permit 
conditions. This particular PCP 
Standard Permit does not lend itself to 
standardized, enforceable, replicable 
permit conditions. Because oftha broad 
types of source categories covered by 
the PCP Standard Permit, tl,is Standard 
Permit lacks replicable standardized 
permit conditions specifying how the 
Diroctor's discretion is Lo be 
implemented for the individual 
determinations, e.g., thfl air quality 
determination, the conlrols, and even 
the monitoring, recordkBsping, and 
reporting. Rather, tho types of sources 
covered by a Pollution Control Project 
are botter designed for case-by-case 
additional authorization, sourco-specific 
review, and source-specific technical 
determinations. For case-by-caso 
additional authorization, source-specific 
review, and source specific technical 
determinations, under thB minor NSR 
SIP rules, if these types of 
determinations are necessary, under the 
Tex"s Minor NSR SIP, tho Stato is 

ZoITho 2006 submittnl nlso indudBd a revision to 
30 TAe llB.Ol0{d), thnt is a rulo In SubchnptBr F, 
Standnrd Permits, to chnnge an Intornal cross 
rnfonmce from Subchapt~r C to Subchaptor E, 
camistnul wiLh lhl! re-dosiguntioll of this 
Suhdmplor by TCEQ. See fioctlon IV.H, and 74 FR 
4114117. at 40470. for furtlmr Information olllhlR 
portiull of Ihl! 20011 suhmHtnl. 

required to use its minor NSR SIP case
by-caso permit process under 3D TAC 
116.110(a)(1). 

Bacause of thA lack of replicable 
standardized permit conditions and the 
lack of enforceability, the PCP Standard 
Permil is not the appropriate vehicle for 
authorizing PCPs. EPA proposed to 
disapprove the PCP Standard Permit, "s 
submitted February 1, 20U6. See the 
propos"l"t 74 FR 48467, al48475-
48476, for additional information. 

2. What is EPA's response to comments 
on the submitted Minor NSR Standard 
Permit for Pollution Control Project SIP 
revision? 

Comment 1: TCEQ commented that its 
PCP Standard Permit has been used to 
implement control technologies 
required by regulalory changes, 
statutory changes, andlor EPA consent 
decree provisions. As such, control 
devices may be applied to numerous 
different facility lypos and industry 
typos, ranging from storage tanks to 
fired units. TCEQ understands EPA's 
comments and will work with EPA to 
develop an approvable authorization{s} 
that will achieve the same goals and 
emission reductions. 

Response: EPA appreciates TCEQ's 
understanding of our comments and 
intention to work with us to develop an 
approvable rule revision. However, our 
evaluation is based on the submitted 
rule currently before us. 

Comment 2: The Clinic comments 
that the Texas PCP Standard Permit 
does not meet Federal NNSR and PSD 
requirements. See New Yorkv. EPA, 413 
F.3d 4 (DC Cir. 2005). The PCP Standard 
Permit also fails to meet the minimum 
standards for minor uuthorizations as 
provided by the Act at 42 U.S.C. 
7410(a)(2)(C) and (C) and at 40 CFR 
51.160(a) and (h). Texas's PCP Standard 
Permit is not limited to n particular 
source-category and can apply to 
various pollution control projects al any 
sourco lype. See 30 TAC 116.617(a). 
Further, the pormil itself does not have 
emission limits or monitoring; instead, 
a facility is permitted to include site
specific limits and monitoring 
requirements in its application for 
coverage under a PCP Standard Permit. 
See 30 TAC 116.617(d)(2). The PCP 
Standard Permit includes a generic 
statement that the permit must not bo 
used to authorize changes for which the 
Executive Director at TCEQ determines 
whether "there are health effects 
concerns or the potential to exceed a 
national ambient air quality standard 
crit~ria pollutanl or contaminant that 
results fTom an increase in omissions of 
any air conlaminant until those 
concerns are addressed by the 

Reg. Add. 89

Case: 10-60891   Document: 00511437281   Page: 158   Date Filed: 04/06/2011



Federal Register!Vol. 75, No. 178!Wednesday, September 15, 2010!Rules and Regulations 56445 

registrant." See 30 TAC 116.617[aJ[3J[B). 
This provision itself, without specific 
emission limits and monitoring 
requiremonl;; in Lho PCP Standard 
Permit, in inadequute to protoct tho 
NAAQS, and is an acknowledgement 
that provisions on tho faco of the PCP 
Standard Penn it are nol sufficient to 
assure protection of the NAAQS and 
PSD increments. The commenter 
supports EPA taking action to 
disapprovA and to furthor requim 
facilities that have emissions authorized 
under the PCP Stllildard Pcrntit to seek 
a Federally valid authorization. 

Response: EPA agrees with the 
comments that tho submittod PCP 
Slandard Permit does not meet the 
requirements of the Texas Minor NSR 
Standard Permits SIP. 

Comment 3: BCCA, TIP, TCC, GCLC, 
TxOGA, and TAB commented that the 
PCP standard permit does contain on its 
facA all mquirermmls applicablo to ils 
use. See 30 TAC 116.617[d). The rule 
require:; that a permittee make a 
:;ubmittal to TCEQ, but does not require 
the Executive Director to act to approve 
the submittal. Under the rules, if the 
Exocutive Director doos not act, the 
authorization under the permit stands. 
Review by the Executive Director is not 
to make case-by-case determination, but 
rathAf to roviow for impacts on air 
qualily and disallow use if air quality 
would be negatively impacted. See 30 
TAC 116.617[a)[3)[B). This is an 
important distinction. The Texas PCP 
permit is more stringent than a program 
that lacks a discretionary denial 
provision. 

MoroOVOf, tho PCP is a minor NSR 
authorization. The CAA does not 
establish roquiroments for a State's 
minor NSR programs. The Federal 
regulations that govern minor NSR 
programs at 40 CFR 51.160-.164 provide 
States great llcxibility in establishing 
SIP approvable minor NSR programs. 
Indeed, EPA's Environmental Appeals 
Board (UEAB") has recognized the 
flexibility provided States in 
establishing a non-PSD, non
nonattainment NSR permitting program, 
noting that Federal requirements do not 
mandale a particular minor NSR 
applinability methodolopy or teH1. 2 5 

In light of tilis llexibihty, the Texas 
PCP standard permit is an acceptablo 
part of Lho SLaLe's minor NSR SIP. 
Notably, EPA cites no statutory 
authorily 01' provision of Part 51 in 
suggesting a bar on approval of general 
or standard pormits. The manner in 
which TCEQ implements the PCP 
standard permit is reasonable and 

l~ In re Tcnnes.~ce Pul1ey Authority, 9 EAD 357. 
401 (EAS tlupl. In, 2000). 

practical, and a decision to reject the 
PCP standard permit is a decision to 
reject an important minor NSR tool used 
by Texas sources to authorize 
environmentally beneficial projects in 
an expedited fashion. Site~specific 
traditional NSR permitting for such 
projects is impractical, inefficient and 
detrimental to the environment. 

Response: EPA disagroes with this 
comment. We are not disapproving tho 
Texas PCP Standard Permit because 
under the Texas Minor NSR SIP, Texas 
cannot issue general or standard 
permits. In fact, EPA has approved the 
Texas Standard Permits Program as part 
ofthe Texas Minor NSR SIP. EPA's 
approval authorizes Texas to issue so
called general permits, j.e., tho Texas 
standard permits. Our approval of the 
Texas Standard Permit Program as part 
of the Taxas Minor NSR SIP was based 
on the statutory and regulatory 
requirements, including section 110 of 
tho Act, in particular section 
110[a)[2)[C), and 40 CFR 51.160, which 
require EPA to determine that the State 
has adequate procedures in place in thu 
submilled Program lo ensure that 
construction or modification of sources 
will not interfere with attainment of a 
National Ambient Ail' Quality Standard 
[NAAQS) or Reasonable Further 
Progress [RFP). 

This particular submittod individual 
Standard Permit does not meet the 
requiroments of the Texas Standard 
Permits Minor NSR SIP. The submitted 
rovision allows the Executive Director to 
selectively review for impacts on air 
quality and disallow use if air quality 
would be negatively impacted or even 
revise the emission limit to avoid 
negative air quality impacts. It grants 
the Executive Director too much 
discretion to act seloctively and make 
sile~spBcific dAterminations outside the 
scope of the PCP Standard Permit and 
fails to include replicable procedures for 
the exorcise of such discrotion. It fails 
to include replicable procedures for tho 
exercise of such discretion. Under the 
Texas Minor NSR Standard Permits SIP, 
each Standard Permit promUlgated by 
Texas is required to include replicable 
standardized permit terms and 
conditions. Each Standard Permit is 
required to stand on its own. No further 
action an the purt of the Executive 
Director for holders of a Standard 
Permit is authorized under the SIP 
because each individual Standard 
Permit is required to contain upfront all 
the replicable standardized terms and 
conditions. The replicability of a 
Standard Permit issued pursuant to thA 
SIP rules eliminates any director 
discretion. EPA approval will not be 
required in each individual case as the 

TCEQ evaluates (and perhaps revises) a 
source's PCP Standard Permit. If the 
Director retains the authority to exercise 
discrotion in tho evaluation of eElch PCP 
Standard Permit holder's impact on air 
quality, this undermines EPA's rationale 
for approving the Texas Standard 
Permits Program as part of the Texas 
Minor NSR SIP. Under the SIP, any 
case-by~case determination must be 
made through the vehicle of the case-by
case Minor NSR SIP permit, not using 
a Minor NSR SIP Standard Permit as the 
vehicle. While Minor NSR SIP permit 
programs are given great flexibility, they 
cannol interfere with attainment and 
must meet the requirements for minor 
NSR. The Executive Director's selective 
application of his discrotion on a caso
by-case basis, without specific 
replicable criteria, exceeds the scope of 
EPA's approval ofthe Standard Permits 
Program in 30 TAC Subchapter F of 30 
TAC Chapter 116 as approved on 
November 14, 2003 [68 FR 64548). 

The submitted PCP Standard Permit 
revision has no replicable conditions 
that specify how the Director's 
discretion is to be exercised and 
delineatad. We are particularly 
concerned that the Executive Director 
may exercise such discretion in case~ 
specific detorminations in the absence 
of generic, replicable enforceable 
requirements. These replicable 
methodologies and enforceable 
requirements should be in the submitled 
individual Standard Perntit itself. not in 
the Executive Director's after the fact 
case-specific determinations made in 
issuing a customized Standard Permit to 
a source, If an individual Standard 
Permit requires any customizations for a 
holder, then this particular Standard 
Permit no longor meels the requirements 
for the Texas Standard Permit Program 
SIP. This customized Standard Permit 
has morphed into a case~by~case Minor 
NSR SIP permit and must meet the 
Texas NSR SIP requirements for this 
type of permit. 

Comment 4: BCCA, TIP, TCC, GCLC, 
and TAB commented that the manner in 
which TCEQ has dofinod pollution 
control projects is reasonable and 
practical, and a decision to reject the 
PCP Standard Permit i:; a decision to 
reject an important minor NSR tool used 
by Texas sources to authorize 
environmentally beneficial projects in 
an expedited fashion. Tee further 
comments that EPA doeH not, and 
cannot, question that the Standard 
Permit for PCPs provides for the 
regulation of stationary sources as 
necessary to assure thal that NAAQS arB 
achieved. TCC also comments that Parts 
C [PSD) and D [NNSR) are not 
implicated because PCP Standard 
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Pormits arB expressly made unavailable 
to major sources and major 
modifications. All communters 
indicated that narrowing the scope of . 
projects that can qualify for the 
expedited standard permit approval (or 
requiring TCEQ to promulgato source 
category-specific PCP .'ilandul'd permits 
for every source category in Texas) is 
impractical, inefficient, and do.trimental 
to tho onvironmont. 

Response: EPA agrees that the 
submitted PCP Standard Permit does 
not apply to major slalionary sources 
and major modifications subject to PSD 
or NNSR. While the manner in which 
TCEQ has dofined pollution control 
projBcts may be rnasonable and 
practical, using tho Texas Standard 
Permitll SIP to issue one individual 
Standard Permit fa!' all typcs of PCPs 
does not meet tho SIP's requirements. 

The scope of a Standard Permit 
promulgated by TCEQ is govArned hy 
the TCAA and the SIP's general 
regulations for StWldard Permits in 30 
TAC Subchaptar F of 30 TAC Chaptor 
116. Thesfl do not provide for thA 
issuance of a Standard Permit for 
dissimilar suurc~s. They provide for the 
issuance of a Standard Permit for 
similar sources so that its permit terms 
and conditions are determined upfront 
in the promulgation of the individual 
Standard Permit. There is no need for 
any director discretion or customization 
of the individual Standard Permit. This 
is not to say that TCEQ is precluded 
from issuing various individual 
Standard Permits for PCPs; TCEQ can 
issue various individual Standard 
Permits for PCPs that cover similar 
sourcos. 

Comment 5: ERCC commented that 
PCP authorizalions are not unique to 
TexasWld EPA's concerns with Texas 
PCP Standard Permit is too broad, is 
misplaced, and fails to recognize the 
fflgulatory I'Astrictions in place, and thA 
benefits that allow efficient emission 
reduction projects to proceed in the 
Stato. Tho commenter rafol'S to two 
StalAS with pollution control 
exemptions from the definition of 
modificatiun which allow PCPs to 
proceed with significantly few 01' 

limitations than tho Toxas PCP Standard 
Permit: Ohio and omgon. Neilher of 
these States limits PCP by a category of 
pollution control lechniques or 
industrial sources, These SIP-approved 
provisions faillo provide any guidance 
for an application, dirActor review, 
recordkeeping, or monitoring 
requirements. The Texas PCP program is 
highlighted for disapproval because it 
placed too much emphasis on the 
requirements and limitations of the PCP 
program. The Texas program has more 

safAguards than Omgon and Ohio. The 
Toxas PCP program is solely a Minor 
NSR Program. By proposing disapproval 
of the Texas PCP program, EPA is 
holding Texas to a vastly more stringent 
approach and is designed to judge Texas 
in a way that EPA has nat proposed for 
any other State. 

Response: See response to Comments 
3 and 4. EPA also wishes to note that 
that the cited Oregon and Ohio PCP 
exemptions from Major NSR were 
approved by EPA before the court held 
that EPA lacked the authority to exempt 
PCPs from the Major NSR SIP 
requirements. See State of New York v. 
EPA, 413 F 3d. 3 [DC Cir. 2005). These 
exemptions of PCPs from Major NSR are 
not the same as a Minor NSR Standard 
Permit for PCPs. Moreover, they have no 
rolationship to tho Texas Minor NSR 
Standard Pormits SIP. 

Comment 6: TAB commented on the 
history afthe PCP programs at EPA and 
in Texas and states that Texas has been 
issuing Standard Permits for PCP 
Projects sinco 1994. TAB commonts that 
tho standard permit program was 
administorod for several years with no 
suggestion of programmatic abuses, and 
more importantly, no examples given by 
anyone of unintended consequences. 
TAB also aSSerts that 13 years after 
Taxas adopted its pollution control 
project standard permit, EPA finally 
commented on it in the proposal. TAB 
asserts that EPA cannot question that 
TCEQ's Minar NSR program, including 
the PCP Standard Permit, meets tilis 
provision of the Act. 

Response:· EPA disagrees with the 
comment. EPA had no need to comment 
on the administration of the general 
Standard Permit Program in this action 
because EPA approved TexaH' general 
regulations for StWldard Permits in 30 
TAC Subchapter F of 30 TAC Chapter 
116 on Navomber 14, 2003 [66 FR 
64546) as mceting tho minor NSR SIP 
requirements. That approval describes 
how the Standard Permit rules met 
EPA's raquimments for new minor 
sources and minor modifications. The 
scope of EPA's disapproval in this 
action is limited to Texas's submission 
of a SIP revision, on February 1, 2006, 
adopting a Standard Permit for PCPs at 
30 TAC 116.617-State Pollution 
Control Project Standard Permit. CAA 
section 110 sets out the process for 
EPA's review of State SIP submittals. 
Nothing in the Act suggests EPA is 
foreclosed from disapproving H 

submittal because it faillid to comment 
on it during tho State's rulemaking 
process. For furlher responso to the 
remainder of the commenl, see response 
lo comments 3 and 4. 

Comment 7: TAB discussed numerous 
guidance memorWlda that EPA used to 
support its position that the PCP 
Standard Permit is unapprovable 
because it is not limited to a particular 
nurrowly defined sourco category that 
the permit is designed to cover and can 
be used to make site-specific 
determinations that aro outside lhe 
scap" of this lype permit. The. 
commenter states that these memos are 
not law, and cannot conceivably be used 
as an independent basis to deny 
approval of a SIP revision. Any EPA 
pronouncement that purports to be 
binding must be adopted through notice 
and comment rulemaking. See 
Appalachian Power Camponyv. EPA, 
208 F.3d 1015, 1023 [DC Cir. 2000). The 
commenter concludes that if EPA wants 
to disapprove a submitted SIP revision 
of a Standard Permit because it is not 
limited to a particular narrowly defined 
source category and that allow silo 
specific determinalions, then EPA must 
adopt a rule that says '0. TAB 
comments that oven if the memos could 
legally support EPA's position, that tho 
PCP Standard Pormit is unapprovable 
because it not limited to a particular 
narrowly defined source category that 
the permit is designed to cover and can 
be used to make site-specific 
determinations that are outside the 
scope of this type permit, neither of the 
cited memos actually suys so. The 
commentol' reviewed each cited memo 
and found nothing to suggest any intent 
to tlll gaps 01' qualify any provision of 
40 CFR 51.160. TAB further cammants 
on EPA's cites to a sories of Federa! 
Registers on actions taken on other 
States' minor NSR programs. The 
commenter states that these actions offer 
no explanation of how those particular 
actions illuminate EPA's proposal to 
disapprove Texas' PCP Standard Permit. 
TAB further comments on EPA's cites to 
a series of Federal Registers on actions 
taken on other States' minor NSR 
programs. The commenter states that 
Ulese actions offer no explanation of 
how these particular actions illuminate 
EPA's proposal to disapprove Texas' 
PCP Standard Permit. 

Response: EPA disagrees with this 
comment. Section 110 of the Act, in 
particular section 110[a)[2)[C), and 40 
CrR 51.160, require the EPA to 
determine that the State has adequale 
procedures lo ensure that construction 
or modification of sources will nol 
interfAl'fI with allainment of a National 
Ambient Air Quality Standard 
[NAAQS). Tha CAA grants EPA the 
authority to ensure that the construction 
or modification of sources will not 
interfere with attainment of a National 
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Ambient Air Quality Standard 
(NAAQS). The memoranda cited in the 
proposal wore cited for the purpose of 
providing documentary evidence of how 
EPA hus exercised its discretionary 
authority when reviewing general~ 
permit programs similar to tllO Toxas 
Standard Pormits SIP. They also 
collectively provide an historical 
perspective on haw EPA hus exercised 
its discretion in roviowing rogulutory 
schAmes similar to the submitted PCP 
Standard Permit. The utility of these 
citations is not in the specific subject 
mullor thoy address, bUl in their 
discussion of tho regulatory principles 
to be applied in reviewing permit 
sGhemes that adopt emission limitations 
created through standardized protocols. 
For example, the memorandum titled 
Approaches to Creating Federally
Enforceable Emissions Limits, 
MAmarandum from John S. Seitz, 
OAQPS, November 3,1993, on page 5 
discusses EPA recognition that 
omissions limitations can be created 
lhrough standardizAd protocols. 
Likewise, the memorandum titled 
Guidance on Enforceability 
Requirements for Limiting Potential to 
Emit through SIP and section 112 rules 
and General permits, Memorandum 
fi'om Kathie A Stein. Office of 
Enforcement and Compliance 
Assurance, January 25, 1995, discussos 
on page 6 the essential characteristics of 
n general permit that covers a 
homogenous group of sources. 

Again, the Federal Register citations 
provided in tho proposal serve to further 
highlight EPA's practical application of 
tho policies enunciated in the above 
referenced mumoranda. These 
documents demonstrate lhal EPA has 
consistently applied these policies with 
respect to approval of the minor source 
permit programs which feature rules 
which are similar to the. TAxaR Standard 
Permits SIP. For example the Federal 
Register at 71 FR 5979, final approval of 
Wisconsin SIP revision, February 6, 
2006, states on page 5981 that EPA 
regards the prohibitory rulos and 
general permits are essentially similar 
and goes on La discuss requirements for 
approval of permit schemes of this 
nature. The cited notices address 
requirements for approval of general 
permit programs submilled as SIP 
revisions and are illustrative of 
regulatory policy applied by EPA in 
reviewing Standard Permit programs for 
SIP approval. 

ThB cumulative effect of these 
documonts is Lo provide the public with 
an insight to EPA's policy with regard 
to its application of discretionary 
authority in reviewing a variety of 
proposed general permit schemes. In 

this instance, EPA intflrprets thfl 
applicable statutes and rules to require 
that Standard Permits be limited to 
similar sources and they cannot be used 
to make site-specific determinations that 
are outside the scope of this type of 
penuit. This is consistent with EPA's 
prior policy pronouncements on this 
subject as evidenced by the memoranda. 
EPA's interpretation is circumscribed by 
the statutory requirement that such a 
permit program not interfere with the 
attainment of the NAAQS. 
Consoquontly, tllO commenter's failure 
to find relevant information to 
illuminate EPA's decision to disapprove 
the submitted Texas' PCP Standard 
Permit is not a reflection on the utility 
of the cited documents. 

Comment 8: TAB concludes by 
observing that there is no ovidence of 
Standard Permit Program failure or 
adverse comments. The commenter 
criticizes EPA for not taking action on 
the PCP Standard Permit Program which 

-the CAA required action long before 
2009. EPA is further criticized for failing 
to review the record to dutermine the 
negative impacts of the PCP Standard 
Pormit Program during tho intorvening 
timo during which TCEQ has been 
issuing PCP authorizations undor this 
program. EPA offers no example of a 
PCP Project that failed to protect public 
health or welfare, or could not be 
enforced, or that did not accomplish its 
valuable purpose of quickly. but 
carefully, authorizing emission 
reduction projects. 

Response: EPA disagrees with this 
comment. The standard for review in 
this context is not the existence of 
adverse comments or failure in the 
implementation of a Standard Permit
Program SIP. EPA reviews a SIP revision 
submission for its compliance with the 
Act and EPA regulations. CAA 
110[k)(3). See also BCCA Appeal Group 
v. EPA. 355 F 3d. B17. 822 (5th Cir. 
2003); Natural Resources Defense 
Council, Inc. v. Browner, 57 F.3d 1122, 
1123 (DC Cir. 1995). This indudes un 
analysis of tho submitted regulations for 
their legal interpretation. The existence 
of adverse comments is not the 
exclusivo criteria for review of 
submitted revisions. In this particular 
instance, EPA's review is limited to 
Texas's submission of a SIP revision for 
" new PCP Standard Permit at 30 TAC 
116.617, not a SIP revision for general 
Standard Permits Program. EPA has 
ulready approved Texas' general 
regulations for Standard Permits in 3U 
TAC Subchapter F of 30 TAC Chnpter 
116 on November 14, 2003 [68 FR 
64548) as meeting the minor NSR SIP 
roquirements. 

3. What are the grounds for 
disapproving the submitted Minor NSR 
Standard Permit for Pollution ConU'ol 
Project SIP revision'? 

EPA is disapproving the submitted 
Minor NSR Standard Pennit for 
Pollulion Control Project SIP revision 
because the PCP Standard Permit, as 
adopted and submitted by Texas to EPA 
for approval into the Texas Minor NSR 
SIP, does not meet tho requirements of 
the Texas Minor NSR Standard Permits 
Program. It does not apply to similar 
sources. Because it does not apply to 
similar sources, it lacks the requisite 
replicable standardized permit terms 
specifying how the Director's discretion 
is to be implemented for the case-by
case determinations. 

EPA received conunents from TCEQ, 
the Clinic, and industry regarding the 
proposod disapproval of those 
submitted SIP revisions. See OlIr 
response to these commenl'i in fiection 
TV.F.2 above. Because the PCP Standard 
Permit. in 30 TAC 11 fi.fiI7, does not 
meet the Texas Minor NSR SIP 
requirements for Standard Permits, EPA 
is disapproving the PCP Standard 
Permit, as submitted February 1, 2006. 
See the proposal at 74 FR 48467. at 
4B475-4B476, our background for these 
submitted SIP revisions in section 
IV.F.l above, and our response to 
comments on these submitted SIP 
revisions in section IV.P.2 above for 
additional information. 

C. No Action on the Revisions to the 
Definitions Under 30 TAC 101.1 

We proposed to Lake no aclion upon 
the June 10, 2005, SIP revision submittal 
addl'flssing definitions at 30 TAC 
Chapter 101. Subchapter A. section 
101.1, because previous revisions to that 
saction are still pending review by EPA. 
See 74 FR 48467, at 48476. We received 
no comments on this proposal. 
Accordingly. we will take appropriate 
action on the submittals concerning 30 
TAC 101.1 in a separate action. As 
noted previously, these definitions are 
severable frum the other portions of the 
two SIP revision submittals. 

H. No Action on Provisions That 
Implement Section 112(g) of the Act and 
for Restoring an Explanation That a 
Portion of 30 TAC 116.115 Is Not in the 
SJP Because It Implements Section 
112(g) of the Act 

Texas originally submitted a new 
Subchapter C-I-Iazardous Air 
Pollutants: Regulations Governing 
Consh'uctod and Reconstructod Sources 
(FCAA, § 112(g), 40 CFR Part 63) on July 
22, 199B. EPA has not taken action upon 
the 199B submittaJ.ln the February 1, 
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2006, SIP revision submittal, this 
Subchapter C is recodified to 
Subchapter E and sections are 
renumbered, This 2006 submittal also 
includes an amendment to 30 TAC 
116,610(d) to chango the cross-reference 
from Subchapter C to Subchapter E. 
ThA:'iA SIP revision submittals apply to 
the review and permitting of 
cunstructed and reconstructed major 
sourCDS of hazardous air pollutants 
(HAP) under saction 112 of the Act and 
40 CFR part 63, subpart B. Tbe process 
fur thesl;l provisions is cllITied out 
soparatoly from the SIP activitios. SIPs 
cover criteria pollutants and their 
precursors, as regulated by NAAQS. 
Section llZ(g) of the Act regulates 
HAPR, this program is not under the 
auspices of a section 110 SIP, nnd this 
program should not be approved into 
the SIP. These portions of the 1998 and 
2006 submittals are sev~rable. For these 
reasons we proposed to take no action 
on this portion relating to section 112(g) 
of the Act. See 74 FR 4B467, at 4B476-
48477, We fBceivod no comments on 
this proposaL Accordingly, we are 
taking nu action on the recodification of 
Subchapter C ta Subchapter (d) and 30 
TAC 116.610(d). 

In a rclatod matter, we are making an 
administrative correction to an earlier 
action which inadvertently removed an 
explanation that 30 TAC 
116.115(c)(2)(B)(ii)(1)is not in the SIP. 
When wo approved 30 TAC 116.115 in 
the SIP on Septomber lB, 2002, we 
excluded 3U TAC 116.115(c)(Z)(B)(ii)(I) 
becauso it implernontod the 
requiromonts of section 112{g) of the 
Act. See 67 FR 5B679, at 58699. In a 
separate action, WI:) approved revisions 
to 30 TAC 116.115 on April 2, 2010 (75 
FR 16671), which are unrelated to the 
excluded provisions of 30 TAC 
116.115(c)(z)(B)(ii)(I). However, that 
action inadvortenlly removed the 
explanation that excluded 
1l6.115(c)(B)(ii)(I) from the SIP. In this 
action, Wo arc making an administrative 
correction to l'flstore into the Code or 
Federal Regulations the explanation that 
the SIP does not include 30 TAC 
116.115 (c)(B )(ii)(!). 

}, No Action on Pr01rision Relating to 
Emergency and Temporary Orders 

Wo proposed to take no action upon 
the February 1, 2006, SIP revision 
submittal which recodified thr. 
severahle provisions felating tn 
Emergency Orders from 30 TAC Chap tel' 
116, Subchapter E to a new Subchapter 
K. See 74 FR 4B467, at 4B477. We 
received no comments on this proposaL 
Accordingly, we will take appropriate 
action on the Emergency Order 
requirements in a separate action, 

according to lhe Consent Decree 
schedule. 

/. Responses tD Geneml Comments on 
the Proposal 

Comment J: The following 
commenters support EPA's proposal to 
disapprove the Texas NSR Reform 
Program, 1-hour NNSR, 1997 B-hour 
NNSR, and PCP Standard Permit: 
HCPHES; several members of the Texas 
House of Representatives; the Sierra 
Club; the City of Houston, and the 
Clinic. 

Response: Generally, these comments 
support EPA's analysis of Texas's NSR 
Reform Program, 1-hour NNSR, 1997 A
hour NNSR, and PCP Standard Permit, 
as discussed in detail at in the proposal 
at 74 FR 4B467, at 40471-48476, and 
further support EPA's action to 
disapprove the Texas NSR Reform 
Progrum submission. 

Comment 2: The SCMS and PSR sent 
numerous similar letters via a-mall that 
rolate to this action. These commonts 
include 1 ,7A9 identical letters from 
SCMS {sent via e-mail} and a comment 
letter from PSR, which support EPA's 
·proposed ruling that major portions of 
TCEQ air permitting program do not 
adhere to the CAA end should be 
thrown out. While agreeing that the 
proposed disapprovals are a good first 
step, the COIDIDcmters state that EPA 
should take bold actions such as halting 
any new ail' poll uti on permits being 
issued by TCEQ utilizing TCEQ's 
current illegal policy; creating a 
moratorium on the operations of any 
now coal fired power plants; roviewing 
all permit<i issued since TCEQ adopted 
its illegal policies end requiring that 
these entities resubmit their 
applications in accordance with the 
Federal CAA; and putting stronger rules 
in place in order to reduce global
warming emissions and to make sure 
new laws and rules do not allow 
existing coal plants to continue 
polluting with global warming 
emissions, 

The commenters further state that 
Texas: (1) Has more proposed coal and 
petroleum coke fired power plants than 
any other State in the nation; {2] Is 
number one in carbon emissions; and 
(3) Is on the list for the largest increase 
in emissions over the pust five yeurs. 
Strong rules are needed to make sure the 
coal industry is held responsible and 
that no permits are issued under TCEQ's 
illogal permitting process. Strong 
rogulolions are vitallo clonning up the 
energy industry and putting Texas on a 
path to clean energy technology that 
boosts economic growth, creates jobs in 
Texas, and protects the air quality, 
health, and commwtities, 

In addition, SCMS sent 273 similar 
lelters (sent via a-mail) that contained 
additional comments that Texas should 
rely on wind power, solar energy, and 
natural gas as clean alternatives to coal. 
Other commonls expmssed general 
concerns related to; impacts on global 
warming, lack of commitment by TCEQ 
to protect air quality, tho need for clean 
energy efficient growth, impacts upon 
human health, endangerment of 
wildlife, impacts on creation of future 
jobs in Texas, plus numerous other 
similar concerns. The PSR further 
commented that as health care 
professionals, they are concerned about 
the health effecL<i they are seeing in their 
patients due to environmental toxins in 
the air and water. 

Response: To the extent that the 
SCMS and PSR letters comment on the 
proposed disapproval of the submitted 
l-hour ozone standard, H197 B-hour 
ozone standard, and NSR Reform 
Programs, they support EPA's action to 
disapprove these submitted rules. The 
remaining commonts arc outsido the 
scope of our aclions in this rulemaking. 

Comment 3: TCEQ understands that 
EPA's review wus conducted by 
applying the CUlTent applicable law. 
The Executive Director will conduct a 
review of all EPA comments and 
propose changes to the rules proposod 
for disapproval. 

TCEQ understands EPA's concerns 
with issues regarding, among other 
things, applicability, clarity, 
enforceability, replicable pI'Ocedurus, 
recordkeeping, and compliance 
assurnnce. Specifically, tho Executive 
Director win consider rulomaking to 
address the following concerns: 

• Clarify references for major 
stationary sources and major 
modifications to EPA rules for 
non attainment and maintenance area 
dofinitions and romoving rule language 
indicating that the l-hour throsholds 
and offsets arc not effective unless EPA 
promulgates rules, and clarifying the 
appHcability of non attainment 
permitting rules; 

• Clarity the definition of baseline 
actual emission rate, and clarify the 
inclusion of maintenanco, startup, and 
shutdown emissions when determining 
baseline actual emissions; and 

• Add missing items and clarify the 
existing requirements to obtain and 
comply with a PAL to meet FNSR 
requirements, 

New and amended rules will be 
subject to the statutory and regulatory 
requirements for a SIP revision, as 
interpreted in EPA policy and guidance 
on SIP revisions, as well as applicable 
Texas law. The revised pI'Ogram will 
ensure protection ofthe NAAQS, and 
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demonstrate noninterference with the 
Texas SIP control strategies and 
reasonable further progress. 

In addition, and as noted, TCEQ will 
address EPA's concerns regarding 
public participation in a soparato 
l'ulemaking action. 

Response: EPA ilpprociatos TCEQ's 
comrnitmflnllo consider rulemaking to 
correct the deficiencies in the submitted 
l-huul' 'ozone l:itandal'd, 1997 B-hour 
ozono standard, und NSR Reform 
Programs. However, our evaluation is 
based on the submitted rules that are 
currently before us. 

Comment 4: Tho Clinic further asks 
that EPA take action to halt Texas's use 
of permits-by-rule that, liko the PCP 
standard parroil, fail to meet minimum 
standards for minor source permitting 
and for general permits and 
oxclusionary rulos. Toxas has adopted 
and is applying a number of permits-by
rule that are not source specific, do not 
include specific emission limitations or 
monitoring, and are inadequate to 
protect the NAAQS. These include tho 
permits-by-rule in Subchapter K of 
Chapter lU6 of the Texas rules. In 
addition, like tho PCP, sarno of these 
pormits-rather than authorizing 
specific types of minor emission source 
categories-can bo wmrl to increase 
authorized emissions from any lype of 
facility.'· EPA has repeatedly stated that 
Texas's current use of permit-by-rule 
violates the Act and Texas's approved 
SIP." Yet EPA has failed take action to 
stop the illegal use of permits-by-rule. 

Response: Any uclion on Texas's USH 

of permits-by-rule, as requested by the 
commenter, is outside the scope of our 
actions in this rulemaking. 

Comment 5: Concerned Citizens of 
Grayson oxpressed concerns about a hot 
mix asphalt planllocated near thA small 
town of Potlsboro, TX, which is located 
m1Ur public schools and private 
residences and has caused significant 
disruptions in tho lives of those liming 

!f\ For eXflilIple, :10 TAC 10ll.201, 100.262, 
106.2ll3, and lon.20'i. 

nSf!/! "Lollol' In Don Erinn, '['CEQ Dopuly 
Dirm;lor" from Carl Edlund. EPA Rugion 0, Dlrm;lnr 
Multimedia Phmning und Purmitling Division 
(March 12, 20011) ("EPA has consistently expressed 
concern about P13Rs thaI aulhorize a category of 
amissiuns, slich as starlup or shutdown emissions, 
or thutlilodify un existing NSR pormit."J 
(AlIocJUllollt 10 of Ihe Clinic's communIs); "LoIter 
10 Richard Hyde, 'l'CEQ, Director, Air Pennits 
Division" from /effRobiuson, EPA Region G. Chiof. 
Air Purmi\s Seclion (NovOiobor 16, 2007) 
(AttucluUUIlI 11 of then Clinic's cOinmonls): "Letter 
10 SIeve Hagle, ,[,CEQ, Special Assistanl, Air 
Permits Direclor" from David Neleigh, EPA Region 
G, Chief, Air Permits Section (Murch 3D, 2000) 
(J\ItLlchmon\ 12 of the Cllnir.·s comments); "Letter 
10 Lola Brown, TCEQ, Offir.fl ofLegnl !::ion'iclm" from 
011\'111 Neloiflh. EPA Region 6, Chinf, Air PnrmiLs 
Suctiun (fuurunry:l. 2000) (Attachultlnl1:J uflhu 
Clinic's t:uIlUllunllij. 

nearby becauso or lithe noxious stench 
repoatedly emitted from the plant." The 
commenters are concerned because the 
plont was authorized undor a Standurd 
Permit issued by TCEQ which only had 
public participation and comment when 
TCEQ issued the Standard Permit for 
hOl mix asphalt planLs and there was no 
opportunity for public participation and 
comment on a source that applied for 
authorization under a Standard Permit 
for a specific source after the Slandard 
Permit has been authorized. 

Response: These comments do not 
relate to the submitted Standard Permit 
for Pollution Control Projects that EPA 
is reviewing in this action. These 
comments, which relate to a Standard 
Permit for Hot Mix Asphalt Plants, are 
outside tile scope of this action. 

Comment 6: AECT believes that EPA's 
proposed disapproval has injected 
uncertainty into the Texas permitting 
program, will cause tremendous 
operational-uncertainty for companies
in light of significant air emission rule 
proposals considered by EPA (e.g, 
mercury MACT, PSD Tailoring Rule), 
this and other disapprovals may 
jeopardize or substantially delay the 
abUity of electric gonorators to obtain 
necessary air permils to install pollution 
controls that will be necessary to 
comply with current and future rules; 
and prompt EPA approval of tho 
proposed TCEQ NSR SIP Revisions is 
needed in order to provide the 
regulatory certainty necessary for 
economic development, croation of 
critically noeded jobs, and generation of 
affordable, reliable electricity in Texas. 

Response: We are disapproving the 
submitted Texas NSR Reform Program, 
1-bour NNSR, and PCP Standard Permit 
programs because they do not muet 
applicable requirements of the Act, as 
discussed heroin, EPA is required to 
review a SIP revision for its complianco 
with tho Act and EPA rogulations. See 
CAA ,ection 110[k)[3); see olso BCCA 
Appeal Group v. EPA, 355 F 3d.B17, 822 
[5th Cir 2003); Natural Resources 
Defense Council, Inc. v. Browner, 57 
F.3d 1122, 1123 [DC Cir.1995). 

Comment 7: BCCA and TIP comment 
that under Texas's integrated air 
permitting regime, air qualiLy in the 
Slate is dAmonstrating strong, sustained 
improvement. The commenters cite to 
substantial fflductions in nitrogen 
oxides and improvements in the ozone 
concentrations in the Houston
Galveston and Dallas-Fort Worth ozone 
non attainment areas. 

Response: We are disapproving the 
submittod Texas NSR Reform Program, 
1997 8-hour NNSR, 1-hour NNSR, and 
PCP Standard Permit programs because 
they do not meet applicable 

requirements of the Act, as discussed 
hemin. EPA is requirad to review a SIP 
revision submission for its compliance 
with the Act and EPA regulations. CAA 
110[k)[3); See olso BCCA Appeol Group 
v. EPA, 355 F 3d. B17, B22 [5th Cir. 
2003); NotlifOl Resources Defense 
Council, Inc. v. Browner, 57 F.3d 1122, 
1123 [DC Cir. 1995). 

Even if the commenters' premises are 
to be acceptod, they fail to substantia to 
thAir claim that tho Texas NSR Reform 
Program, 1-hour NNSR, 1997 B-hour 
NNSR, and PCP Standard Parmit 
programs have had a significant impact 
on improving air quality in Texas by 
producing data showing that any such 
gains are directly attributable to tlle 
submitted Programs, and are not 
attributable to the SIP-approved control 
strategies [both State and Federal 
programs) or other Fedtiral and State 
programs. They provide no explanation 
or basis for how their numbers were 
derived. 

Furthermore, since the commenters 
thought EPA was acting inconsistently, 
they should have identified SIPs that are 
inconsistent with our actions and 
provided technical, factual information, 
not bare assertions. 

Comment 8: GCLC, TIP, BCCA, AECT, 
and TCC comment that EPA ignores the 
fact that the Texas NSR Program has had 
a significant impact on improving air 
quality in Texas. TCEQ commented that 
significant emission reductions have 
been achieved by the submitted Program 
through the large number of 
participating grandfatharod facilities, 
which resulted in improved air quality 
based upon the monitoring data. 

BCCA, TAB, TxOGA, and ERCC 
comment tllat the legal standard for 
evaluating a SIP revision for approval ifi 
whether the submitted revision 
mitigatos any efforts to attain 
compliance with a NAAQS. EPA's 
failure to assess the single most 
important factor in the submitted 
Program, the promotion of continued air 
quality improvement, is inconsistent 
with case law and the Act and is a 
deviation from the SIP consistency 
process and national policy. EPA should 
perform a detailed analysis of approved 
SIP programs through the United States 
and initiate the SIP consistency process 
within EPA to ensure fairness to Texas 
industries. 

Response: EPA is required to review 
SIP revisions submission for their 
compliance with the Act and EPA 
regulations. CAA 110[k)[3); See also 
BCCA Appeol Group V. EPA, 355 F 3d. 
B17, B22 [5th Cir. 2003); Noturol 
Resources Defense Council, Inc. v. 
Browner, 57 F.3d 1122, 1123 [DC Cir. 
1995). EPA is not di,approving the 
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entire Toxas NSR SIP. Specifically, on 
September 23, 2009, EPA proposed to 
disapprove revisions to the Texas NSR 
SIP submitted by the State of Texas that 
relate to the Nonattainment NSR 
(NNSR) Program for the 1-Hour Ozone 
Standard and the 1997 6-Hour Ozone 
Standm'd, NSR Reform, and H specific 
Standard Permit. Further, EPA is not 
required to initiate the SIP consistency 
process wit.hin EPA unless the pending 
SIP revision appears to meet all tho 
requirements oftha Act and EPA's 
fegulaUons bUl raises a novel issue. EPA 
is disapproving the 5ubrnilled revisions 
Imr:au5o they rail to meet tlm Act and 
EPA's mgulations. Bocause the 
submitted revisions fuil to meet. the 
requirements for a SIP revision, the SIP 
consistency process is not relovant. 

Comment 9: The ERCC comments lbat 
to avoid negative economic 
consequences EPA should exercise 
enforcement discretion statewide for 
sources that obtained guvernment 
authorization in guud faith and as 
required by TCEQ, the primary 
permitting authority. EPA should not 
require nny injunctive relief and should 
consider penalty only casos in this 
rulemaking. 

Response: EPA enforcement of thB 
CAA in Texas is Qutsidfl Lha scope of 
our actions. 

V. Final Action 

Under ,ectiun 110(k)[3) ofthe Act ,md 
fur the reasons stated above, EPA is 
disapproving lbe following: (1) The 
submitted definition of "best available 
control teclmology" in 30 TAC 
110.10(3); (2) Major NSR in areas 
designated nonallainment for the I-hour 
ozone NAAQS; (3) Major NSR in area, 
designated nonallainmant for the 1997 
8-hour ozone NAAQS; (4) Major NSR 
SIP requirements for PALs; (5) Non-PAL 
aspects Major NNSR SIP requirements; 
and (6) submittals for a Minor Standard 
Permit for PCP. EPA is also proposing 
to take no action on certain severable 
revisions submitted June 10, 2005, and 
February 1, 2006. 

Specifically, we are disapproving 1110 
following regulations: 

• Disapproval of the definition of bost 
available control technology at 30 TAC 
116.10(3), submitted March 13, 1996, 
and July 22, 1998; 

• Disapproval of revisions to 30 TAC 
116.1G and 116.150 as submitted June 
lU,2UU5; 

• Disapproving revisions to 30 TAC 
110.12,110.150,116.151; and 
disapproving new sections at 30 TAC 
110.121,116.160,116.162,116.164. 
116.166,116.166.116.190,116.192, 
110.194,110.190,116.196,116.610(a), 

and 116.617, as submillod February 1, 
2006. 

We am also taking no action on lhe 
provisions identified below: 

• The revisions to 30 TAC 101.1-
Definitions, submitted June 10, 2005; 

• The recodification of the existing 
Subchapter C under 30 TAC Chapter 
116 to a new Subchapter E under 30 
TAC Chapter 116; 

• The provisions of 30 TAC 
116.610(d); and 

• The recodification of the existing 
Subchupter E under 30 TAC Chapter 
116 to a new Subchapter K undtlr 30 
TAC Chapter 116. 

Finally, wo are moking administrative 
corrections to reinstate an oxplanation 
to the SIP-approvod 30 TAC 116.115, 
that was inadverlently removed in a 
I'Hlparate action nn April 2, 2010 (75 FR 
16671). 

Sources are reminded that they 
remain subject to the requirements of 
the Federally approved Texas Major 
NSR SIP and subject to potential 
enforcement for violations of the SIP 
(See EPA's Revised Guidance on 
Enforcement During Pending SIP 
Revisions, dated March 1, 1991). 

VI. Statutory and Executive Order 
Reviews 

A. Executive Order 12866, Regulator), 
Planning and Review 

This final action has brnm delermined 
not to be a USignificant regulatory 
action" subject to review by the Office 
of Management and Budget under 
Executive Order 12666 (56 FR 51735, 
October 4, 1993). 

B. Paperw01* Reduction Act 

This action does not impose un 
information collection burden under the 
provisions of the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seq .. because lbis 
SIP disapproval under section 110 and 
subchapter I, part D of lbe Clean Air Act 
will nul in~and-of itself create any now 
information collection burdens but 
simply disapproves certain State 
requirements for inclusion into the SIP, 
Burden is defined at 5 CFR 1320.3(b). 
Because this final action does not 
impose an information collection 
burden, the Paperwork Reduction Act 
does not apply. 

C. Regulatory Flexibility Act 

The Regulutory Flexibility Act (RF A) 
generally ruquires an agency to conduct 
a regulatory tlexibility analysis of any 
rule subject to notice and comment 
rulemnking requirements unless lIm 
agency certifies thal the rule will not 
have a significant economic impacl on 
a substantial number of small entities. 

Small entities include small businesses, 
small not-far-profit onterprises, and 
small governmental jurisdictions. For 
purposes of assessing the impacts of 
today's rule on small entities, small 
rmlily is defined as: (1) A small busiriess 
as defined by the Small Business 
Administration's (SBA) regulations at 13 
CFR 121.201; (2) a small governmental 
jurisdiction that is a government of a 
city, county, town, school district or 
special district with a population of less 
than 50,000; and (3) a small 
organization that is any not-far-profit 
enterprise which is independently 
uwned und operated and is not 
dominant in its field. This rulo will not 
have a significant impact on a 
substantial number of small entities 
because SIP approvals and disapprovals 
under sec lion 110 and partD of the 
Clean Air Act do not create any new 
requirements but simply approve or 
disapprove requirements that the States 
are already imposing. 

Furthermore, as expluined in this 
nclion, the submissions do not moot tho 
roquiromonts of the Act and EPA cannot 
approve the submissions. The final 
disapproval will not affect any existing 
State requirements applicable to small 
entities in the State of Texas. Federal 
disapproval of a State submittal does 
not affect its State enforceability, After 
considering the economic impacts of 
today's rulemaking on small entities, 
and because the Federal SIP disapproval 
doos not creato any now requirements or 
impact a substantial numb~r of small 
entities, r certify that this action will not 
have a significant economic impact on 
a substantial number of small enlities, 
Moreover, duo to the nature of the 
Federal-State relationship under the 
Clean Air Act. preparation of llexibility 
analysis would constilute Federal 
inquiry into the economic 
reasonableness of State action. The 
Clean Air Act forbids EPA to base its 
aclions concerning SIPs on such 
grounds. Union Electric Co .. v. U.S. 
EPA, 427 U.S. 246, 255-66 (1976); 42 
7410(a)(2). 

D. Unfunded Mandates Reform Act 
This aclion conlains no Federal 

mandates under the provisions of Title 
II of the Unfunded Mandates Reform 
Act of 1995 (UMRA), 2 U.S.C. 1531-
1536 "for State, local, or Tribal 
governments or the private sector." EPA 
has determined that the disapproval 
action does not include a Federal 
mandate that may result in estimated 
costs of $100 million or more to either 
State, local, or Tribal governments in 
the aggregate, or to the private sector. 
This Federal action determinos that pre
oxisting requiremenls under Slalo or 
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local law should not be approved as purt 
of the Federally approved SIP. It 
imposes no now roquiremenls, 
Accordingly, no additional costs to 
Stato, local, 01' Tribal governments, or to 
the private sector, result from this 
action. 

E, Executive Order 13132, Federalism 

EXAGulivo Ordor 13132, Fmtitled 
"Federalism" (64 FR 43255, August 10, 
1999). requires EPA to develop an 
accountable process to COSUl'O 

umoanlngful and timely input by Stato 
and local officials in the development of 
regulatory policies that havt! Federalism 
implications." "Policies that have 
Foderalism implications" is dofined in 
the Executive Order to include 
regulations that-have "substantial direct 
effocts on the States, on tho rolationship 
between the national government and 
tho States. or on the distribution of 
powor and respoJlsibilities among tho 
various love Is of government." 

This action does not have Federalism 
implications. It will not have substantial 
direct effects on the States, on the 
l'l~lationship betweon the national 
government and the States, or on the 
distribution of power and 
mspomdbilities among the various 
levels of government, as specified in 
Executive Order 13132, because it 
merely disapproves certain State 
requirements for inclusion into the SIP 
and does not alter the relationship or 
tho distribution of power and 
responsibilities established in the Clean 
Air Act. Thus, Exocutive Order 13132 
does not apply to this action. 

F. Executive Order 13175, Coordination 
With Indian Tribal Governments 

This action does not have Tribal 
implications, as specified in Executive 
Order 13175 (59 FR 22951, November 9, 
2000), because tho SIP EPA is 
disapproving would not apply in Inclian 
country located in tho State, and EPA 
notes that it will not impose substantial 
direct costs on Tribal governments or 
preempt Tribal law. This final rule docs 
not have Tribal implications, as 
specified in Executivo Ordor 13175. It 
will not have substantial direct effects 
on Tribal governments, on the 
mlatinnship he tween the Foderal 
government and Indian Tribes, or on the 
distribution of power and 
rospon."iibilities between the Federal 
government and Indian Tribes. This 
action does not involve or impose any 
requiromonts that affoct Indian Tribos. 
Thus, Executive Order 13175 does not 
apply to this action. 

G. Executive Order 13045, Protection of 
Children From Environmental Health 
Risks ond Safety Risks 

EPA interpret:;:; Executive Order 13045 
(62 FR 19885, April 23, 1997) as 
applying only to those regulatory 
actions that concern hoalth or safety 
ri:;:;k:;:;, such that thA ana1ysis required 
under section 5-501 of the Executive 
Order has tho potential to influence the 
regulation. This action is not subjoct to 
Exocutive Order 13045 because it is not 
an economically significant regulatory 
action based on health or safety risks 
subject to Executive Order 13045 (62 FR 
19885, April 23, 1997). This SIP 
disapproval under section 110 and 
subchapter I, part D of the Clean Air Act 
will not in-and-of itself create any new 
regulations but simply disapproves 
certain State requirements for inclusion 
into the SIP. 

H. Executive Order 13211, Actions That 
Significontly Affect Energy Supply, 
Distribution, 01' Use 

This rule is not subject to Executive 
Order 13211 (66 FR 28355, May 22, 
2001) becau."ie it is nol a significant 
regulatory action under Executive Order 
12866. 

I. Nalional Technology Transfer and 
Advancement Act 

Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 ("NTTAA"), Public Law 
104-113, section 12(d) (15 U.S.C. 272 
notro) directs EPA to use voluntary 
consensus standards in its regulatory 
activities unless to do so would be 
inconsistent with applicablo law or 
olllerwise impractical. Voluntary 
consensus standards are technical 
standards (e.g., materials specifications, 
tost methods, sampling procoduros, and 
business practices) that are developed or 
adopted by voluntary consensus 
standards bodies. NTTAA directs EPA 
to provide Congres:;:;, through the Office 
of Management and Budget, 
explanations when the Agency decides 
not to use available and applicable 
voluntary consensus standards. 

EPA believes that this action is not 
subject to requirements of Section 12(d) 
of NTTAA because application of those 
requirements would be inconsistent 
with the Clean Ail' Act. Today's action 
does nat require the public to perform 
activities conducive to the use ofVCS. 

J. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in ivIinority Populations and 
Low-Income Populations 

Executive Order 12898 (59 FR 7629, 
(February 16, 1994)) establishes Federal 
executive policy on environmental 

justice. Its main provisiun directs 
Foderal agoncios, to Lbo greulesl extent 
practicable and permitted by law, to 
make environmental justice part of their 
mission by identifying and addressing, 
as appropriate, disproportionately high 
and adverse human health or 
environmental effects of their programs, 
policies, and activities on minority 
populations and low-income 
populations in the United States, 

EPA lacks tho discretionary authority 
to address environmental justice in this 
action. In reviewing SIP submissions, 
EPA's role is to approve or disapprove 
State choices, ba."ied on the criteria of 
the Clean Air Act. Accordingly, this 
action merely disapproves certain State 
requirements for inclusion into the SIP 
uncleI' :;:;ection 110 and subchapter I, part 
D of the Clean Ail' Act and will not in
and-of itself croate any new 
requirements. Accordingly, it do os not 
provide EPA wilh the discretionary 
authority to address, as appropriate, 
disproportionate human health or 
environmental effects, using practicable 
and logally permissible methods, under 
Executive Order 12898. 

K. Congressional Review Act 
The Congressional Review Act, 5 

U.S.C. section 801 et seq., as added by 
tho Small Business Regulatory 
Enforcement Fairness Act of 1996, 
generally provides that before a rule 
may take effect, tho agency 
promulgating tho rule must submit a 
rule report, which include."i a loopy of 
the rule, to oach Housn of the Congress 
and to the Comptroller General olthe 
United States. EPA will submit a roport 
containing this rule and other required 
information to the U.S. Senate, the U.S. 
House of Representatives, and the 
Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. A major rule 
cannot take effect until 60 days after it 
is published in the Federal Register. 
This action is not a "major rule" as 
defined by 5 U.S.C. 804(2). 

L. Petitions for Judicial Review 
Undor section 307(b)(1) of the Clean 

Air Act, petition:;:; for judicial review of 
this action musl be filed in lhe United 
States Court of Appeals for the 
appropriate circuit by November 15, 
2010, Filing a petition for 
reconsideration by the Administrator of 
this final rule does not affect the finality 
of this rule for the purposes of judicial 
review nor does it extend the time 
within which a petition for judicial 
review may be filed, and shall not 
postpone the effectiveness of such rule 
or action. This action may not be 
challenged later in proceedings to 
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enforce its requirements. See section 
307(b){2), 

List of Subjects in 40 CFR Part 52 
Envil'Onmentul protection, Air 

pollution control, Carbon monoxido, 
Incorporation by reference, 
Intergovernmental relations, Lead, 
Nitrogen dioxide, Ozone, Particulate 
maller, Reporting and recordkeeping 
requirements, Sulflll' oxides, Volatile 
organic compounds. 

Dated: August 31, 2010. 
At Armendariz, 
Regional Administrator, Rogion 6. 

.40 CFR part 52 is amondod as follows: 

PART 52-[AMENDEDl 

• 1. The authority cilation for purl 52 
continues to read as follows: 

AuthoriLy: 42 U.S.C. 7410 01 soq. 

Subpart SS-Texas 

• 2, The table in § 52,2270(c) entitled 
"EPA-Approved Regulations in the 
Texas SIP" is amended by revising the 
entry for section 116.115 to read as 
follows: 

§ 52,2270 Identification of plan. 

* * * * * 
(c) * * * 

EPA-ApPROVED REGULATIONS IN THE TEXAS SIP 

State cltallon Title/subject 
State ap

proval/sub
mlttal date 

EPA approval date Explanation 

Chapter 116 (Reg e)-Control of Air Pollution by Permits for New Construction or Modification 

Section 116.115 ..... General and Special Con
ditions. 

* * * * 
, 

.3. Section 52,2273 is amended by 
adding a now paragraph (d) to road as 
follows: 

§ 52.2273 Approval status. 

* * * * * 
(d) EPA is disapproving tho Texas SIP 

revision submittals under 3U TAC 
Chapter l1G-Control ot'Air Pollution 
by Pormits [or Now Construction and 
Modification as follows: 

(1) The following provi!:iions in 30 
TAC Chap tor 116, Subchapter A
Definitions: 

[i) 30 TAC 116,10-General 
Definitions-the definition of liB ACT" in 
30 TAC 116,10(3), adopted Fobruary 14, 
1995, and submitted March 13, 1996; 
and repealed and readopted June 17. 
1998, and submitted July ZZ, 1998; 

(ii) The revisions to 30 TAC 116,12-
Nonattainment Review Definition, 
adopted May 25, 2005, and submitted 
June 10, 2005; 

(iii) The rovisions to 30 TAC 116,12-
NonattainmAnt and Prevention of 
Significant Deterioration Definitions, 
adopted January 11, 2006. and 
submitted February 1, 2006 (which 
renamed the section title); 

Subchapter B-New Source Review Permits 

Division i-Permit Application 

8/20/2003 4/212010,75 FA 16671 .... The SIP does not Include subsection 
116.115(c)(2)(8)(1I)(1), 

(2) The following soction in 30 TAC 
Chapter 116. Subchapter B-New 
Source Review Permits, Division 1-
Permit Application: 30 TAC 116.121-
AcLual La Projected Actual Test for 
Emission Increase, adopted January 11, 
2006, and submitted February 1, 2006; 

(3) The following sections 10 30 TAC 
Chapter 116, Subchapter B-New 
Source Review Permits, Division 5-
Nonattainment Review: 

(il Revisions to 30 TAC 116.150-New 
Major Source or Modification in Ozone 
Nonattainmont Aroa-revisions adopted 
May 25, 2005, and submitted June 10, 
2005: and revisions adopted January 11, 
2006, and submitted February 1, 2006; 

(ii) Revisions to 30 TAC 116,151-
New Major Source or Modification in 
Nonattainmeut Areas Other Than 
Ozone-revisions adopted January 11, 
2006. and submitted February 1, 2006; 

(4) The following sections in 30 TAC 
Chapter 116, Subchapter C-Plant-Wide 
Applicability Limits, Division 1-Plant
Wide Applicability Limits: 

(i) 30 TAC 116,180-Applicability
adopted January 11, 2006, and 
submitted February 1, 2006: 

(ii) 30 TAC 116,lB2-Plant-Wide 
Applicability Limit Permit 

Applicatiun-adopted January 11, Z006, 
and submitted February 1, .006; 

(iii) 30 TAC 116,184-Application 
Reviaw Schedule-adopted January 11. 
2006, and submitted February 1, 2006; 

(iv) 30 TAC 116,186-General and 
Special Conditions-adopted January 
11,2006, and submitted Fobruary 1. 
2006; 

(v) 30 TAC 116,188-Plant-Wide 
Applicability Limit-adopted January 
11,2006, and submitted February 1, 
2006; 

(vi) 30 TAC 116,190-Fedoral 
Nonattainment and Provenliou of 
Significant Deterioration RAview
adopted January 11, 2006, and 
submitted February 1, 2006: 

(vii) 30 TAC 116,192-Amendments 
und Alterations-adopted January 11, 
2006, and submitted February 1, 2006; 

(viii) 30 TAC 116,194-Public Notice 
and Comment-adopted January 11, 
2006, and submitted February 1, 2006; 

(ix) 30 TAC 116,196-Renewal of a 
Plant-Wide Applicability Limit Permit
adopted January 11, 2006, and 
submitted February 1, 2006; 

(x) 30 TAC 116,19S-Expiratiun aJld 
Voidance-adopted January 11, .006, 
and submitted February 1, 2006: 
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(5) The following sections in 3D TAC 
Chapter 116. Subcbapter F-Standal'd 
Permits: 

(i) Ruvisions to 30 TAC 116.610-
Applicability-paragraphs (a)(l) 

through (a)(5) and (b)-revisions 
adopted January 11, 2006, and 
submittod Fobruary 1, 2006; 

(ii) 30 TAC 116.617-Stato Pollution 
Control Project Standard Permit-

adopted January 11, 2006, and 
submitted February 1, 2006; 
[FR Doc. 2010-22670 Filod 9-14-10; 8:45 amI 

BIl.LlNG CODE 6560-5D-P 
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Subpart I-Review of New Sources 
and Modificafions 

SOURCE: 51 FR 40669. Nov. 7. 1986. unless 
otherwise noted. 

§ 51.160 Legally enforceable proce
dures. 

(a) Each plan must set forth legally 
enforceable procedures that enable the 
State or local agency to determine 
whether the construction or modifica
tion of a facility, building, structw'e or 
installation, or combination of these 
will result iu-

(1) A violation of applicable portions 
of the control strategy; or 

(2) Interference with attainment or 
maintenance of a national standard in 
the State in which the proposed source 
(or modification) Is located or in a 
neighboring State. 

(b) Such procedures must include 
means by whioh the State or local 
agency responsible for final declsion
making on an applioation for approval 
to construct 01' modify will prevent 
such construction or modification if-

(1) It will result in a violation of ap
plicable portions of the control strat
egy; or 

(2) It will interfere with the attain
ment or maintenance of a national 
standard. 

(o) The procedures must provide for 
the submission, by the owner or ope1'-

§51.160 

ator of the building, facility, structure, 
or installation to be constructed or 
modified, of such information on-

(1) The nature and amounts of emis
sions to be emitted by it or emitted by 
associated mobile sources; 

(2) The location, design, construc
tion, and operation of such facHi ty, 
building, structure, or installation as 
may be necessary to permit the State 
or local agency to make the determina
tion referred to in paragraph Ca} of this 
section. 

(d) The procedures must provide that 
approval of any construction or modi
fication must not affect the responsi
bility to the owner or operator to com
ply with applicable portIons of the con
trol strategy. 

(e) The procedures must identify 
types and sizes of facilities, buildings, 
structures, or installations which will 
be subject to review under this section. 
The plan must discuss the basis for de
termining which facilitIes will be sub
ject to review. 

(D The procedures must discuss the 
ail' quality data and the dispersion or 
other air quality modeling used to 
meet the requirements of this subpart. 

(1) All applications of air quality 
modeling involved in this subpart shall 
be based on the applicable models, data 
bases, and other requirements specified 
in appendix W of this part (Guideline 
on Air Quality Models). 

(2) Where an air quality model speci
fied in appendix W of this part (Guide
line on Air Quality Models) is inappro
priate, the model may be modified or 
another model substituted. Such a 
modification or substitution of a model 
may be made on a case-by-case baSis 
or, where appropriate, on a generic 
basis for a specific State program. 
Written approval of the Administrator 
must be obtained for any modification 
or substitution. In addition. use of a 
modified or substituted model must be 
subject to notice and opportunity for 
public comment under procedures set 
forth In § 51.102. 

[51 FR 40669. Nov. 7. 1986, as amended at 58 
FR 38822, July 20, 1993; 60 FR 40468. Aug. 9, 
1995; 61 F'R 41840, Aug. 12, 1996] 
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§51.161 

If 51.161 Public availability of informa
tion. 

(a) The legally enfOl'ceable proce
dures in § 51.160 must also require the 
State or local agency to provide oppor
tunity for public comment on informa
tion submitted by owners and opera
tors, The public information must in
clude the agency's analysis of the ef
fect of construction or modification on 
ambient air quality, including the 
agency's proposed approval or dis
approval. 

(b) For purposes of paragraph (a) of 
this section, opportunity for public 
comment shall include, as a min
imum-

(1) AvailabIlity for publiu inspection 
in at least one location in the area af
fecteu of the information submitted by 
the owner or operator and of the State 
or local agency's analysis of the effect 
on air quality; 

(2) A 30-day period for submittal of 
public comment; and 

(3) A notice by prominent advertise
ment in the area affeoted of the loca
tion of the source information and 
analysis specified in paragraph (b)(l) of 
this section. 

(c) \Vhere the 30-day comment period 
required in paragl'aph (b) of this seu
tion would conflict with existing re
qUirements for acting on requests for 
permiSSion to construct or modify, the 
State may submit for approval a com
ment period which is consistent with 
such existing requirements. 

(d) A copy of the notice required by 
paragraph (b) of this section must also 
be sent to the Administrator through 
the appl'opl'iate Regional Office, and to 
all othel' State and local air pollution 
contr'ol agencies having jurisdiction in 
the region in which such new or modi
fied installation will bo located. The 
notice also must bo sent to any other 
agency in the region having responsi
bility [or implementing the procedures 
required under this subpart. For lead, a 
copy of the notice is requIred for all 
point sources. The definition of point 
for lead is given in § 51.l00(k)(2). 

~ 51.162 Identification of responsible 
agency. 

Each plan must identify the State or 
local agency which "rill be responsible 
for meeting the requirements of this 

40 CFR Ch. 1 (7-1-10 Edition) 

subpart in each area of the State. 
\Vhere such responsibility rests with an 
agency other than an air pollution con
trol agency, such agency will consult 
with the appropriate State or local ail' 
pollution control agency in carrying 
out the provisions of tWs subpart. 

§ 51.16S Administrative procedures. 
The plan must include the adminis

trative procedures, Which will be fol
lowed in making the determination 
specified in paragraph (a) of § 51.160. 

~ 51.164 Stock height procedures. 
Such procedures must provide that 

the degree of emission limitation re
quired of any source for control of any 
air pollutant must not be affected by 
so much of any source's stack height 
that exceeds good engineering practice 
or by any other dispersion technique, 
except as pl'ovided in §51.118(b). Such 
procedures must provide that before a 
State issues a permit to a source based 
on a good engineering practice stack 
height that exceeds the height allowed 
by §51.100(11) (1) or (2). the State must 
notify the public of the availability of 
the demonstration study and must pro
vide opportunity for public hearing on 
it. This section does not require such 
procedures to restrict in any manncr 
the actual stack height of any source. 

~ 51.165 Permit requirements. 
(a) State Implementation Plan and 

Tribal Implementation Plan provisions 
satisfying sections 172(c)(5) and 173 of 
the Act shall meet the [ollowing condi
tions: 

(1) All such plans shall use the spe
cific definitions. Deviations from the 
following wording will be approved 
only if the State specifically dem
onstrates that the submitted definition 
is more stringent, 01' at least as strin
gent, in all respects as the cor
responding definition below: 

(i) Stationary source means any build
ing, structure, facility, or installation 
whiuh emits 01' may emit a regulated 
NSR pollutant. 

(li) Building, structure, facility, or in
stallation means aU of the pollutant
emitting activities which belong to the 
same industrial grouping, are located 
on one or more contiguous or adjacent 
properties, and aI'e under the control of 

222 
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Texas Register 

(a) For the purposes of this chapter a standard permit is either: 

(1) one that was adopted by the commission in accordance with Texas Government Code, Chapter 
2001, Subchapter B, into §§116.617, 116.620, and 116.621 of this title (relating to Standard Permits for 
Pollution Control Projects; Installation and/or Modification of Oil and Gas Facilities; and Municipal 
Solid Waste Landfills); or 

(2) one that is issued by the commission in accordance with §116.603 of this title (relating to Public 
Participation in Issuance of Standard Permits). 

(b) Any standard permit in this subchapter adopted by the commission shall remain in effect until it is 
repealed under the AP A. If any adopted standard permit is repealed and replaced, facilities may 
continue to be authorized lilltil the date of registration required by subsection (e) of this section. 

(c) A registration to use a standard permit adopted by the conunission in this subchapter shall be 
renewed by the applicant lillder the requirements of §116.604 of this title (relating to Duration and 
Renewal of Registrations to use Standard Permits) by the tenth armiversary of the date of the original 
registration. 

(d) If a standard permit in this subchapter adopted by the commission is repealed and replaced, with no 
changes, by a standard permit issued by the commission, any existing registration to use the repealed 
standard permit will be automatically converted to a registration to use the new standard permit, if the 
facility continues to meet the requirements. An automatically converted registration to use a standard 
permit shall be renewed by the applicant under the requirements of § 116.604 of this title by tlle tenth 
anniversary of tlle date of the new registration. 

(e) If a standard permit adopted by the commission in this subchapter is repealed and replaced witll a 
standard permit issued by the commission, and the requirements of the standard permit are changed in 
the process, persons registered to use the repealed standard permit shall register to use the issued 
standard permit by the later of eitller tlle deadline established in tlle issued standard permit, or the tentll 
anniversary of the original registration. The commission shall notifY, in writing, all persons registered 
to use tlle repealed standard permit of the date by which a new registration must be submitted. Persons 
not wishing to register for tlle issued standard permit shall have the option of applying for or qualifying 
for other applicable authorizations in this chapter or in Chapter 106 of this title (relating to Exemptions 
from Permitting). 

----------

Source Note: The provisions ofthis §116.601 adopted to be effective January 11,2000,25 TexReg 
ISO 
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SUBCHAPTER F 

RULE §116.602 

STANDARD PERMITS 
Issuance of Standard Permits 

(a) The commission may issue a standard pe=it under the procedures in § 116.603 of this title (relating 
to Public Participation in Issuance of Standard Permits) if the commission finds that: 

(I) the standard pe=it is enforceable; and 

(2) the commission can adequately monitor compliance with the te=s of the standard pe=it. 

(b) The commission may issue standard pe=its for: 

(I) grandfathered facilities. Standard permits for use by grandfathered facilities before September I, 
2001 are not required to meet best available control technology; 

(2) the installation of emission control equipment that constitutes a modification or a new facility 
under TCAA, §382.057. 

(c) Other than the standard pe=its issued for use under subsection (b)(I) and (2) of this section, all 
standard permits issued by the commission under this chapter shall require best available control 
technology. 

Source Note: The provisions of this §116.602 adopted to be effective January 11,2000,25 TexReg 
150 

Next Page Previous Page 

( List of Titles. ] Back to List ] 

flOME I TEXAS REGISTER I TEXAS ADHIHISlllATIVE CODE I OPEN MEETI!!GI I IIElP I 

http://info.sos.state.tx.us/pls/pub/readtac$ext. TacPage?sl= R&app=9&p _ dir=&p _rloc=&p _ tl... 4/5/2011 
Reg. Add. 103

Case: 10-60891   Document: 00511437281   Page: 172   Date Filed: 04/06/2011



: Texas Administrative Code Page 1 of2 

«Prev Rule 

TITLE 30 

PART] 

CHAPTER 116 

SUBCHAPTER F 

RULE §116.603 

Texas Administrative Code Next Rule» 

ENVIRONMENTAL QUALITY 
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
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STANDARD PERMITS 
Public Participation in Issuance of Standard Permits 

(a) The commission will publish notice of a proposed standard permit in a daily or weekly newspaper 
of general circulation in the area affected by the activity that is the subject of the proposed standard 
permit. If the proposed standard permit will have statewide applicability, notice will be published in the 
daily newspaper oflargest general circulation within each of the following metropolitan areas: Austin, 
Dallas, and Houston and any other regional newspapers designated by the executive director on a case
by-case basis. In all cases, the commission will publish notice in the Texas Register and issue a press 
release. Electronic means may be used to transmit notice to selected state and local officials. 

(b) The contents of a public notice of a proposed standard permit shall be in accordance with § 122.506 
of this title (relating to Public Notice for General Operating Permits) except where clearly not 
applicable. Each notice will include an invitation for written comments by tile public regarding the 
proposed standard permit. The public notice will specify a comment period of at least 30 days and tile 
public notice will be published not later than the 30th day before tile commission issues a standard 
permit. 

(c) The commission will hold a public meeting to provide an additional opportunity for public 
comment. The commission will give notice of a public meeting tmder this subsection as part of the 
notice described in subsection (b) of this section not later than the 30tll day before tile date of the 
meeting. The public comment period shall automatically be extended to the close of any public 
meeting. 

(d) If the commission receives public comment related to tile issuance of a standard permit, the 
commission will issue a written response to the comments at the same tinle the commission issues or 
denies tile permit. The commission will make the response available to the public, and shall mail the 
response to each commenter. 

( e) The commission will publish notice of its fmal action on the proposed standard permit and the text 
of its response to comments in the Texas Register. 

(f) The commission will mal(e a copy of any issued standard permit and response to comments 
available to the public for inspection at the commission's Office of Permitting, Remediation, and 
Registration in its Austin office, and also in the appropriate regional offices. 

Source Note: The provisions of til is §II6.603 adopted to be effective January 11,2000,25 TexReg 
150; amended to be effective September 4, 2000, 25 TexReg 8668; amended to be effective October 12, 
2006,31 TexReg 8380 
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STANDARD PERMITS 
Duration and Renewal of Registrations to Use Standard 
Permits 

An owner or operator who chooses to use a standard permit shall register to use a standard permit in 
accordance with § 116.611 of this title (relating to Registration to Use a Standard Permit), unless 
otherwise specified in a specific standard permit. 

(I) The registration to use a standard permit is valid for a term not to exceed ten years. 

(2) The holder of a standard permit shall be required to renew the registration to use a standard permit 
by the date the registration expires. Any registration renewal shall include the requirements, as 
applicable, of § 116.611 of this title (relating to Registration to Use a Standard Permit) and shall provide 
information determined by the commission to be necessary to demonstrate compliance with the 
requirements and conditions of tile standard permit and with applicable state and federal regulations. 

(3) The commission will provide written notice to registrants of the renewal deadline at least 180 days 
prior to the expiration of the registration. 

(4) The commission may choose to renew registrations to use specific standard permits automatically, 
and, in such cases, will provide written notice to registrants. 

Source Note: The provisions of this § 116.604 adopted to be effective January 11,2000,25 TexReg 
150 
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STANDARD PERMITS 
Standard Permit Amendment and Revocation 

(a) A standard permit remains in effect until amended or revoked by the commission. 

(b) After notice and comment as provided by subsection (c) ofthis section and §116.603(b)-(f) of this 
title (relating to Public Participation in Issuance of Standard Permits), a standard permit may be 
amended or revoked by the commission. 

(c) The commission will publish notice of its intent to amend or revoke a standard permit in a daily or 
weekly newspaper of general circulation in the area affected by the activity that is the subject of the 
standard permit. If the standard permit has statewide applicability, then the requirement for newspaper 
notice shall be accomplished by publishing notice in the daily newspaper of largest general circulation 
within each of the following major metropolitan areas: Austin, Dallas, and Houston. The commission 
will also provide written notice to registrants and any persons requesting to be on a mailing list 
concerning a specific standard permit. In both cases, the commission will publish notice in the Texas 
Register. 

(d) The commission may, through amendment of a standard permit, add or delete requirements or 
limitations to the permit. 

(1) To remain authorized under the standard permit, a facility shall comply with an amendment to the 
standard permit on the later of either the deadline the commission provides in the amendment or the 
date the facility's registration to use the standard permit is required to be renewed. The commission 
may not require compliance with an amended standard permit within 24 months of its amendment 
unless it is necessary to protect public health. 

(2) Before the date the facility is required to comply with the amendment, the standard permit, as it 
read before the amendment, applies to the facility. 

(3) The commission will consider the following when determining whether to amend or revoke a 
standard permit: 

(A) whether a condition of air pollution exists; 

(B) the applicability of other state or federal standards that apply or will apply to the types of 
facilities covered by the standard permit; 

(C) requests from the regulated commlmity or the public to amend or revoke a standard permit 
consistent with the requirements of the TCAA; and 

(D) whether the standard permit requires best available control technology. 

hltp:llinfo.sos.state. tx. us/pls/pub/readtac$ext. TacPage?sl= R&app=9&p _ dir=&p _rloc=&p _t1... 4/5/2011 
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(e) The commission may require, upon issuance of an amended standard permit, or on a date otherwise 
provided, the owner or operator of a facility to submit a registration to use the amended standard permit 
in accordance with the requirements of § 116.611 of this title (relating to Registration to Use a Standard 
Permit). 

(f) If the commission revokes a standard permit, it will provide written notice to affected registrants 
prior to the revocation of the standard permit. The notice will advise registrants tl1at they must apply for 
a permit under this chapter or qualify for an authorization under Chapter 106 of this title (relating to 
Exemptions from Permitting). 

(g) The issuance, amendment, or revocation of a standard permit or the issuance, renewal, or revocation 
of a registration to use a standard permit is not subject to Texas Government Code, Chapter 2001. 

Source Note: The provisions of this §116.605 adopted to be effective January 11,2000,25 TexReg 
150 
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Delegation 

The commission may delegate to the executive director any authority in tlus subchapter. 

Source Note: The provisions oftlus §116.606 adopted to be effective January 11,2000,25 TexReg 
150 
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Applicability 

(a) Under the Texas Clean Air Act, §382.051, a project that meets the requirements for a standard 
permit listed in this subchapter or issued by the commission is hereby entitled to the standard permit, 
provided the following conditions listed in this section are met. For the purposes of this subchapter, 
project means the construction or modification of a facility or a group of facilities submitted under the 
same registration. 

(I) Any project that results in a net increase in emissions of air contaminants from the project other 
than carbon dioxide, water, nitrogen, methane, ethane, hydrogen, oxygen, or those for which a national 
ambient air quality standard has been established must meet the emission limitations of § I 06.261 of 
this title (relating to Facilities (Emission Limitations), unless otherwise specified by a particular 
standard pemlit. 

(2) Construction or operation of the project must be commenced prior to the effective date of a 
revision to tlus subchapter tmder which the project would no longer meet the requirements for a 
standard permit. 

(3) The proposed project must comply with the applicable provisions of the Federal Clean Air Act 
(FCAA), § III (concerning New Source Performance Standards) as listed under 40 Code of Federal 
Regulations (CFR) Part 60, promulgated by the United States Environmental Protection Agency (EPA). 

(4) The proposed project must comply with the applicable provisions of FCAA, §112 (concerning 
Hazardous Air Pollutants) as listed tmder 40 CFR Part 61, promulgated by the EPA. 

(5) The proposed project must comply with the applicable maximum acluevable control technology 
standards as listed tmder 40 CFR Part 63, promulgated by the EPA under FCAA, § 112 or as listed 
under Chapter 113, Subchapter C of this title (relating to National Emissions Standards for Hazardous 
Air Pollutants for Source Categories (FCAA, § 112, 40 CFR Part 63)). 

(6) If subject to Chapter 101, Subchapter H, Division 3 ofthis title (relating to Mass Emissions Cap 
and Trade Program) tlle proposed facility, group of facilities, or account must obtain allocations to 
operate. 

(b) Any project that constitutes a new major stationary source or major modification as defmed in 
§ 116.12 of this title (relating to Nonattainment and Prevention of Significant Deterioration Review 
Definitions) is subject to the requirements of § 116.11 0 of this title (relating to Applicability) rather than 
tllis subchapter. 

(c) Persons may not circumvent by artificial limitations tlle requirements of § 116.110 of this title. 
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(d) Any project involving a proposed affected source (as defined in § 116.15(1) of this title (relating to 
Section 112(g) Definitions)) shall comply with all applicable requirements lmder Subchapter E of this 
chapter (relating to Hazardous Air Pollutants: Regulations Governing Constructed or Reconstructed 
Major Sources (FCAA, § 112(g), 40 CFR Part 63)). Affected sources subject to Subchapter E of this 
chapter may use a standard permit under this subchapter only if the terms and conditions of the specific 
standard permit meet the requirements of Subchapter E of tins chapter. 

"--"-"----" --------
Source Note: The provisions of this §116.610 adopted to be effective May 4,1994,19 TexReg 3055; 
amended to be effective September 1,1995,20 TexReg 6324; amended to be effective April 19, 1996, 
21 TexReg 3192; amended to be effective May 22,1997,22 TexReg 4242; amended to be effective 
July 8, 1998,23 TexReg 6973; amended to be effective January 11,2000,25 TexReg 150; amended to 
be effective March 29,2001,26 TexReg 2398; amended to be effective February 1,2006,31 TexReg 
515 
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SUBCHAPTER F 
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STANDARD PERMITS 
Registration to Use a Standard Permit 

(a) If required, registration to use a standard permit shall be sent by certified mail, return receipt 
requested, or hand delivered to the executive director, the appropriate commission regional office, and 
any local air pollution program with jurisdiction, before a standard permit can be used. The registration 
must be submitted on the required form and must document compliance with the requirements of this 
section, including, but not limited to: 

(I) the basis of emission estimates; 

(2) quantification of all emission increases and decreases associated with the project being registered; 

(3) sufficient information as may be necessary to demonstrate that the project will comply with 
§ 116.61 O(b) of this title (relating to Applicability); 

(4) information that describes efforts to be tal(en to minimize any collateral emissions increases that 
will result from the project; 

(5) a description of the project and related process; and 

(6) a description of any equipment being installed. 

(b) Construction may begin any time after receipt of written notification from the executive director 
that there are no objections or 45 days after receipt by the executive director of the registration, 
whichever occurs first, except where a different time period is specified for a particular standard permit. 

(c) In order to avoid applicability of Chapter 122 of this title (relating to Federal Operating Permits), a 
certified registration shall be submitted. The certified registration must state the maximum allowable 
emission rates and must include documentation of the basis of emission estimates and a written 
statement by the registrant certifYing that the maximum emission rates listed on the registration reflect 
the reasonably anticipated maximums for operation of the facility. The certified registration shall be 
amended if the basis of the emission estimates changes or the maximum emission rates listed on the 
registration no longer reflect the reasonably anticipated maximums for operation of the facility. The 
certified registration shall be submitted to the executive director; to the appropriate commission 
regional office; and to all local air pollution control agencies having jurisdiction over the site. Certified 
registrations must also be maintained in accordance with the requirements of § 116.115 of this title 
(relating to General and Special Conditions). 

(1) Certified registrations established prior to tlle effective date of this rule shall be submitted on or 
before February 3, 2003. 
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(2) Certified registrations established on or after the effective date of this rule shall be submitted no 
later than the date of operation. 
------.. --.----- ------ ---------------. 

Source Note: The provisions ofthis §116.611 adopted to be effective May 4,1994,19 TexReg 3055; 
amended to be effective May 22,1997,22 TexReg 4242; amended to be effective July 8,1998,23 
TexReg 6973; amended to be effective January 11,2000,25 TexReg ISO; amended to be effective 
December 11,2002,27 TexReg 11574 
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Standard Permit Fees 

Any person who registers to use a standard permit or an amended standard permit,or to renew a 
registration to use a standard permit shall remit, at the time of registration, a flat fee of $900 for each 
standard permit being registered, unless otherwise specified in a particular standard permit. No fee is 
required if a registration is automatically renewed by the commission. All standard permit fees will be 
remitted in the form of a check, certified check, electronic ftmds transfer, or money order made payable 
to the Texas Commission on Environmental Quality (TCEQ) and delivered with the permit registration 
to the TCEQ, P.O. Box 13088, MC 214, Austin, Texas 78711-3087. No fees will be reftmded. 

---- .. _ ... __ .....• _ ..• _ ..• _-_._-_._--------

Source Note: The provisions of this §1l6.614 adopted to be effective May 4,1994,19 TexReg 3055; 
amended to be effective July 8,1998,23 TexReg 6973; amended to be effective January 11,2000,25 
TexReg 150; amended to be effective October 20,2002,27 TexReg 9616 
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ENVIRONMENTAL QUALITY 
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
CONTROL OF AIR POLLUTION BY PERMITS FOR NEW 
CONSTRUCTION OR MODIFICATION 
STANDARD PERMITS 
General Conditions 

The following general conditions are applicable to holders of standard permits, but will not necessarily 
be specifically stated within the standard permit document. 

(I) Protection of public health and welfare. The emissions from the facility, including dockside vessel 
emissions, must comply with all applicable rules and regulations ofthe commission adopted tmder 
Texas Health and Safety Code, Chapter 382, and with the intent of the Texas Clean Air Act (TCAA), 
including protection of health and property of the public. 

(2) Standard permit representations. All representations with regard to construction plans, operating 
procedures, and maximum emission rates in any registration for a standard permit become conditions 
upon which the facility or changes thereto, must be constructed and operated. It is unlawful for any 
person to vary from such representations if the change will affect that person's right to claim a standard 
permit under this section. Any change in condition such that a person is no longer eligible to claim a 
standard permit under tins section requires proper authorization under § 116.11 0 of tins title (relating to 
Applicability). If the facility remains eligible for a standard permit, the owner or operator of the facility 
shall notifY the executive director of any change in conditions winch will result in a change in the 
method of control of emissions, a change in the character of the emissions, or an increase in the 
discharge of the various emissions as compared to the representations in the original registration or any 
previous notification of a change in representations. Notice of changes in representations must be 
received by the executive director no later than 30 days after tile change. 

(3) Standard permit in lieu of permit amendment. All changes autllorized by standard permit to a 
facility previously permitted tmder § 116.11 0 of this title shall be adnrinistratively incorporated into tllat 
facility's permit at such time as tile permit is amended or renewed. 

(4) Construction progress. Start of construction, construction interruptions exceeding 45 days, and 
completion of construction shall be reported to tile appropriate regional office not later than 15 working 
days after occurrence of the event, except where a different time period is specified for a particular 
standard permit. 

(5) Start-up notification. 

(A) The appropriate air program regional office of the commission and any other air pollution control 
agency having jurisdiction shall be notified prior to tile commencement of operations of the facilities 
authorized by a standard permit in such a manner tllat a representative of the executive director may be 
present. 

(B) For phased construction, wInch may involve a series of units commencing operations at different 
times, the owner or operator of the facility shall provide separate notification for the commencement of 
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operations for each unit. 

(C) Prior to beginning operations of the facilities authorized by the permit, the permit holder shall 
identify to the Office of Permitting, Remediation, and Registration, the source or sources of allowances 
to be utilized for compliance with Chapter 101, Subchapter H, Division 3 of this title (relating to Mass 
Emissions Cap and Trade Program). 

(D) A particular standard permit may modify start-up notification requirements. 

(6) Sampling requirements. If sampling of stacks or process vents is required, the standard permit 
holder shall contact the commission's appropriate regional office and any other air pollution control 
agency having jurisdiction prior to sampling to obtain the proper data forms and procedures. All 
sampling and testing procedures must be approved by the executive director and coordinated with the 
regional representatives of the commission. The standard permit holder is also responsible for 
providing sampling facilities and conducting the sampling operations or contracting with an 
independent sampling consultant. 

(7) Equivalency of methods. The standard permit holder shall demonstrate or otherwise justify the 
equivalency of emission control methods, sampling or other emission testing methods, and monitoring 
methods proposed as alternatives to methods indicated in the conditions of the standard permit. 
Alternative methods must be applied for in writing and must be reviewed and approved by the 
executive director prior to their use in fulfilling any requirements of the standard permit. 

(8) Recordkeeping. A copy ofthe standard permit along with information and data sufficient to 
demonstrate applicability of and compliance with the standard permit shall be maintained in a file at the 
plant site and made available at the request of representatives of the executive director, the United 
States Environmental Protection Agency, or any air pollution control agency having jurisdiction. For 
facilities that normally operate lmattended, this information shall be maintained at the nearest staffed 
location within Texas specified by the standard permit holder in the standard permit registration. This 
information must include, but is not limited to, production records and operating hours. Additional 
recordkeeping requirements may be specified in the conditions of the standard permit. Information and 
data sufficient to demonstrate applicability of and compliance with the standard permit must be retained 
for at least two years following the date that the information or data is obtained. The copy of the 
standard permit must be maintained as a permanent record. 

(9) Maintenance of emission control. The facilities covered by the standard permit may not be 
operated unless all air pollution emission capture and abatement equipment is maintained in good 
working order and operating properly during normal facility operations. Notification for emissions 
events and scheduled maintenance shall be made in accordance with § 1 0 1.20 1 and § 1 0 1.211 of this title 
(relating to Emissions Event Reporting and Recordkeeping Requirements; and Scheduled Maintenance, 
Startup, and Shutdown Reporting and Recordkeeping Requirements). 

(10) Compliance with rules. Registration of a standard permit by a standard permit applicant 
constitutes an acknowledgment and agreement that the holder will comply with all rules, regulations, 
and orders of the commission issued in conformity with the TCAA and the conditions precedent to the 
claiming of the standard permit. If more than one state or federal rule or regulation or permit condition 
are applicable, the most stringent limit or condition shall govern. Acceptance includes consent to the 
entrance of commission employees and designated representatives of any air pollution control agency 
having jurisdiction into the permitted premises at reasonable times to investigate conditions relating to 
the emission or concentration of air contaminants, including compliance with the standard permit. 
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(11) Distance limitations, setbacks, and buffer zones. Notwithstanding any requirement in any 
standard permit, if a standard permit for a facility requires a distance, setback, or buffer from other 
property or structures as a condition of the permit, the determination of whether the distance, setback, 
or buffer is satisfied shall be made on the basis of conditions existing at the earlier of: 

(A) the date new construction, expansion, or modification of a facility begins; or 

(B) the date any application or notice of intent is first filed with the commission to obtain approval 
for the construction or operation of the facility. 

--------------------------
Source Note: The provisions of this §II6.615 adopted to be effective September 1,1995,20 TexReg 
6324; amended to be effective May 22, 1997,22 TexReg 4242; amended to be effective July 8, 1998, 
23 TexReg 6973; amended to be effective March 29, 2001, 26 TexReg 2398; amended to be effective 
September 12,2002,27 TexReg 8546; amended to be effective March 15,2007,32 TexReg 1320 
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«Prev Rule Texas Administrative Code Next Rule» 

ENVIRONMENTAL QUALITY TITLE 30 

PART 1 

CHAPTER 116 
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY 
CONTROL OF AIR POLLUTION BY PERMITS FOR NEW 
CONSTRUCTION OR MODIFICATION 
STANDARD PERMITS SUBCHAPTER F 

RULE §116.617 

Historical 

State Pollution Control Project Standard Permit 

Texas Register 

(a) Scope and applicability. 

(l) This standard permit applies to pollution control projects tmdertaken voluntarily or as required by 
any governmental standard, that reduce or maintain currently authorized emission rates for facilities 
authorized by a permit, standard permit, or permit by rule. 

(2) The projectmay include: 

(A) the installation or replacement of emissions control equipment; 

(B) the implementation or change to control techniques; or 

(C) the substitution of compounds used in manufacturing processes. 

(3) This standard permit must not be used to authorize the installation of emission control equipment 
or the implementation of a control technique that: 

(A) constitutes the complete replacement of an existing production facility or reconstruction of a 
production facility as defined in 40 Code of Federal Regulations §60.15(b)(1) and (c); or 

(B) the executive director determines there are health effects concerns or the potential to exceed a 
national ambient air quality standard criteria pollutant or contaminant that results from an increase in 
emissions of any air contaminant tmtil those concerns are addressed by the registrant to the satisfaction 
of the executive director; or 

(C) returns a facility or group offacilities to compliance with an existing authorization or permit 
unless authorized by the executive director. 

(4) Only new or modified pollution control projects must meet the conditions of this standard permit. 
All previous standard permit registrations under this section that were authorized prior to the effective 
date of this rule must include the increases and decreases in emissions resulting from those projects in 
any future netting calculation and all other conditions must be met upon the ten-year anniversary and 
renewal of the original registration, or tmtil administratively incorporated into the facilities' permit, if 
applicable. 

(b) General requirements. 

(I) Any claim under this standard permit must comply with all applicable conditions of: 
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(A) §116.604(l) and (2) of this title (relating to Duration and Renewal of Registrations to Use 
Standard Permits); 

(B) §116.605(d)(1) and (2) of this title (relating to Standard Permit Amendment and Revocation); 

(C) §116.610 of this title (relating to Applicability); 

(D) §116.611 of this title (relating to Registration to Use a Standard Permit); 

(E) §116.614 of this title (relating to Standard Permit Fees); and 

(F) §116.615 of this title (relating to General Conditions). 

(2) Construction or implementation of the pollution control project must begin witllin 18 monilis of 
receiving written acceptance of tile registration from the executive director, witll one 18-montll 
extension available, and must comply Witll §116.115(b)(2) and §116.120 of this title (relating to 
General and Special Conditions and Voiding of Permits). Any changes to allowable emission rates 
autllorized by tillS section become effective when tile project is complete and operation or 
implementation begins. 

(3) The emissions limitations of § 116.61O(a)(I) of this title do not apply to tillS standard permit. 

(4) Predictable maintenance, startup, and shutdown emissions directly associated with the pollution 
control projects must be included in tile representations of the registration application. 

(5) Any increases in actual or allowable emission rates or any increase in production capacity 
autllorized by this section (including increases associated Witll recovering lost production capacity) 
must occur solely as a result of the project as represented in the registration application. Any increases 
of production associated with a pollution control project must not be utilized until an additional 
auiliorization is obtained. This paragraph is not intended to limit the owner or operator's ability to 
recover lost capacity caused by a derate, which may be recovered and used wiiliout any additional 
authorization. 

(c) Replacement projects. 

(1) The replacement of emissions control equipment or control technique under this standard permit is 
not limited to the meiliod of control currently in place, provided that the control or technique is at least 
as effective as tile current authorized meiliod and all oilier requirements of this standard permit are met. 

(2) The maintenance, startup, and shutdown emissions may be increased above currently auiliorized 
levels if the increase is necessary to implement the replacement project and maintenance, startup, and 
shutdown emissions were authorized for tile existing control equipment or technique. 

(3) Equipment installed under this section is subject to all applicable testing and recordkeeping 
requirements of the original control autllorization. Alternate, equivalent monitoring, or records may be 
proposed by tile applicant for review and approval of the executive director. 

(d) Registration requirements. 

(l) A registration must be submitted in accordance Witll the following. 
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(A) If there are no increases in authorized emissions of any air contaminant resulting from a 
replacement pollution control project, a registration must be submitted no later than 30 days after 
construction or implementation begins and the registration must be accompanied by a $900 fee. 

(B) If a new control device or teclmique is authorized or ifthere are increases in authorized 
emissions of any air contaminant resulting from the pollution control project, a registration must be 
submitted no later than 30 days prior to construction or implementation. The registration must be 
accompanied by a $900 fee. Construction or implementation may begin only after: 

(i) no written response has been received from the executive director within 30 calendar days of 
receipt by the Texas Commission on Environmental Quality (TCEQ); or 

(ii) written acceptance of the pollution control project has been issued by the executive director. 

(C) Ifthere are any changes in representations to a previously authorized pollution control project 
standard permit for which there are no increases in authorized emissions of any air contaminant, a 
notification or letter must be submitted no later than 30 days after construction or implementation of the 
change begins. No fee applies and no response will be sent from the executive director. 

(D) If there are any changes in representations to a previously authorized pollution control project 
standard permit that also increase authorized emissions of any air contaminant resulting from the 
pollution control project, a registration alteration must be submitted no later than 30 days prior to the 
start of construction or implementation of the change. The registration must be accompanied by a $450 
fee, unless received within 180 days of the original registration approval. Construction or 
implementation may begin only after: 

(i) no written response has been received from the executive director within 30 calendar days of 
receipt by the TCEQ; or 

(ii) written acceptance of the pollution control project has been issued by the executive director. 

(2) The registration must include the following: 

(A) a description of process units affected by the project; 

(B) a description of the project; 

(C) identification of existing permits or registrations affected by the project; 

(D) quantification and basis of increases andlor decreases associated with the project, including 
identification of affected existing or proposed emission points, all air contaminants, and hourly and 
annual emissions rates; 

(E) a description of proposed monitoring and recordkeeping that will demonstrate that the project 
decreases or maintains emission rates as represented; and 

(F) a description of how the standard permit will be administratively incorporated into the existing 
permit(s). 

(e) Operational requirements. Upon installation of the pollution control project, the owner or operator 
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shall comply with the requirements of paragraphs (1) and (2) of this subsection. 

(I) General duty. The owner or operator must operate the pollution control project in a manner 
consistent with good industry and engineering practices and in such a way as to minimize emissions of 
collateral pollutants, within the physical configuration and operational standards usually associated 
with the emissions control device, strategy, or technique. 

(2) Recordkeeping. The owner or operator must maintain copies on site of monitoring or other 
emission records to prove that the pollution control project is operated consistent with the requirements 
in paragraph (1) of this subsection, and the conditions of this standard permit. 

(f) Incorporation of the standard permit into the facility authorization. 

(1) Any new facilities or changes in method of control or technique authorized by this standard permit 
instead of a permit amendment under §116.110 of this title (relating to Applicability) at a previously 
permitted or standard permitted facility must be incorporated into that facility's permit when the permit 
is amended or renewed. 

(2) All increases in previously authorized emissions, new facilities, or changes in method of control or 
teclmique authorized by tIllS standard permit for facilities previously authorized by a permit by rule 
must comply with § 106.4 of this title (relating to Requirements for Permitting by Rule), except § 1 06.4 
(a)(1) of this title, and §106.8 of this title (relating to Recordkeeping). 

Source Note: The provisions of tills § 116.617 adopted to be effective February 1,2006,31 TexReg 
515 
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