Case: 10-60891 Document: 00511437281 Page: 1 Date Filed: 04/06/2011

No. 10-60891

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

LUMINANT GENERATION COMPANY, LLC, ET AL.,

Petitioners,
V.

UNITED STATES ENVIRONMENTAL PROTECTIONAGENCY,

Respondent.

ON PETITION FORREVIEW OF FINAL ACTIONS OF THEUNITED STATES
ENVIRONMENTAL PROTECTIONAGENCY

BRIEF FOR PETITIONER STATE OF TEXAS

GREG ABBOTT JON NIERMANN
Attorney General of Texas Assistant Attorney Gaher
DANIEL T. HODGE (FFICE OF THEATTORNEY GENERAL
First Assistant Attorney General P.O. Box 12548 (M)

Austin, Texas 78711-2548
BILL COBB Telephone (512) 475-4140
Deputy Attorney General
for Civil Litigation COUNSEL FOR THESTATE OF TEXAS

April 6, 2011



Case: 10-60891 Document: 00511437281 Page: 2 Date Filed: 04/06/2011

CERTIFICATE OF INTERESTED PERSONS

The undersigned counsel of record certifies thatfdllowing listed
persons and entities as described in the fourttesea of Rule 28.2.1 have
an interest in the outcome of this case. Thesegeseptations are made in
order that the judges of this Court may evaluatesiibe disqualification or
recusal.

Baker Botts, LLP (Counsel for Petitioners)

Balch & Bingham LLP (Counsel for Petitioners)

Beckwith, Van (Counsel for Petitioners)

Big Brown Power Company LLC (Petitioner)

Boyd, David R. (Counsel for Petitioners)

Chamber of Commerce of the United States of Am&Reditioner)

Conrad, Robin S. (Counsel for Petitioner ChambeCommerce of

the United States of America)

Dore, Stacey H. (Counsel for Petitioners and AsgeciGeneral

Counsel for Energy Future Holdings Corp.)

9. Energy Future Competitive Holdings Company (Pak@rhpany of
Texas Competitive Electric Holdings Company LLC)

10. Energy Future Holdings Corp. (Parent corporatiorEnérgy Future
Competitive Holdings Company)

11. Gidiere, P. Stephen, Il (Counsel for Petitioners)

12. Kline, Samara L. (Counsel for Petitioners)

13. Luminant Generation Company LLC (Petitioner)

14. Luminant Holding Company LLC (Parent company of lioamt
Generation Company LLC)

15. Luminant Mining Company LLC (Petitioner)

16. McKinney, Steven G. (Counsel for Petitioners)

17. Moore, William A. (Counsel for Petitioners and GmeieCounsel for
Luminant Generation Company LLC)

18. Moore, Stephanie Zapata (Counsel for Petitioneds@amior Counsel
for Luminant Generation Company LLC)

19. Oak Grove Management Company LLC (Petitioner)

20. Paulson, Matthew (Counsel for Petitioners)

21. Reasoner, Harry M. (Counsel for Petitioners)

22. Riley, John A. (Counsel for Petitioners)

23. Sandow Power Company LLC (Petitioner)

24. Texas Association of Business (Petitioner)

25. Texas Association of Manufacturers (Petitioner)

Nook~kwhE

@



Case: 10-60891 Document: 00511437281 Page: 3 Date Filed: 04/06/2011

26.
27.
28.

29.
30.

Texas Competitive Electric Holdings Company LLCr@d company
of Luminant Holding Company LLC)

Texas Energy Future Holdings Limited Partnershiparént
organization of Energy Future Holdings Corp.)

Texas Oil & Gas Association (Petitioner)

Thiele, Christopher C. (Counsel for Petitioners)

Vinson & Elkins LLP (Counsel for Petitioners)

/s/ Jon Niermann
JON NIERMANN
Attorney of record for State of Texas




Case: 10-60891 Document: 00511437281 Page: 4 Date Filed: 04/06/2011

STATEMENT REGARDING ORAL ARGUMENT

Pursuant to ED. R. App. P. 34(a), Petitioner State of Texas
respectfully requests oral argument. Oral argumeltbe helpful for the

Court in resolving the issues presented in this.cas
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NO. 10-60891

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

LUMINANT GENERATION COMPANY, LLC, ET AL.,

Petitioners,
V.

UNITED STATES ENVIRONMENTAL PROTECTIONAGENCY,

Respondent.

ON PETITION FORREVIEW OF FINAL ACTIONS OF THEUNITED STATES
ENVIRONMENTAL PROTECTIONAGENCY

BRIEF FOR PETITIONER STATE OF TEXAS

STATEMENT OF JURISDICTION

The United States Environmental Protection Agen&PA) has
jurisdiction under the Clean Air Act (CAA), 42 UG. 88 7401-7671q to
approve, disapprove or conditionally approve rewisito state implementation
plans. SeeCAA § 110(k), 42 U.S.C. § 7410(k). The Clean AictAyives this
Court jurisdiction to review EPA'’s final actionstwirespect to such revisions.

SeeCAA § 307(b)(1), 42 U.S.C. § 7607(b)(1).
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EPA has published its final disapproval of impletagion plan
revisions that the State of Texas (Texas) submiited2005 and 2006
concerning various aspects of its new source reyisygram. See75 Fed.
Reg. 56,424 (Sept. 15, 2010). EPA’s disapprovakeskly affects Texas,
which, through its Texas Commission on Environmen@uality, is
responsible for administering Texas’s air qualitggrams. Texas timely filed
its Petition for Review of EPA’s disapproval on Naonber 15, 2010.See
CAA 8 307(b)(1), 42 U.S.C. § 7607(b)(1) (allowingtg days from the date
of publication in thd=ederal Register

STATEMENT OF THE ISSUES

l. Did EPA act aribitrarily, capriciously, or coaty to law by basing its
disapproval of Texas’'s PCP Standard Permit stat@demmentation
plan (SIP) revision solely on EPA’s finding thatethevision violates
Texas’s Standard Permits Program, while makingimairfg that the
revision failed to meet the statutory requiremenitshe Clean Air
Act?

Il Did EPA act arbitrarily, capriciously, or coaty to law in finding that
Texas's PCP Standard Permit SIP revision violatega¥'s SIP-
approved Standard Permits Program?

[ll.  Did EPA act arbitrarily, capriciously, or contraty law by failing to
provide any explanation for, or proper notice @$, disapproval of
Texas’s revisions to Section 116.610(a) and (bJefas’'s Standard
Permits Program.
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STATEMENT OF THE CASE

This is a direct appeal by the State of Texas flaamEPA final
decision disapproving state implementation planisiems submitted by
Texas pursuant to requirements of the Clean Air. Aélthough EPA’s
disapproval covers revisions to several indepengeo¥isions of Texas’s
implementation plan, Texas challenges EPA’s disaymgdrwith respect to
just two: (1) Texas’s adoption of a Standard PefontPollution Control
Projects (the PCP Standard Permit); and (2) amendm® Texas's
Standard Permits Program.

EPA bases its disapproval of the PCP Standard Permis finding
that the PCP Standard Permit does not meet thereemgnts of Texas’s
Standard Permits Program. Texas challenges ERgépproval of the PCP
Standard Permit because EPA failed to base itspplisgal on any
applicable requirement of the Act. Moreover, t@PPStandard Permit is
entirely consistent with the Standard Permits Raogr Texas challenges
EPA’s disapproval of the amendments to the StandRexnits Program

because EPA provided no reason for, nor propecaat, its disapproval.
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STATEMENT OF FACTS

The statutory framework for Texas’s implementatman revisions,
relevant background, and key provisions of the B@ihdard Permit are set
forth below.

l. The Clean Air Act Framework

The Clean Air Act (the Act or CAA) creates a framogk for
cooperative state and federal programs to prevahtcantrol air pollution.
CAA § 101(a)(3), 42 U.S.C. § 7401(a)(3). The Aejuires EPA to identify
pollutants that endanger the public and to establisximum permissible
concentrations of these pollutants in ambient aBAA 88 108-109, 42
U.S.C. 88 7408-7409. These concentrations are knasvthe national
ambient air quality standards or NAAQSId. States have “primary
responsibility” for determining how to achieve amdintain the NAAQS.
CAA 88 101(a)(4) & 107(a), 42 U.S.C. 88 7401(a)f4j407(a).

The Act requires each state to submit a stateemehtation plan that
specifies the manner in which the state will at@nal maintain the national
ambient air quality standards. CAA § 107(a), 45.GQ. § 7407(a). In
practice, although there is a single state impldatem plan, known as the
“SIP,” states regularly submit plan revisions addneg various aspects of

air quality control. The Act requires that ER&view and either approve or
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disapprove of states’ implementation plans or pkwisions, in whole or
part, within 18 months after they are submitted AAC88 110(k)(1)(B),
110(k)(2) & 110(k)(3), 42 U.S.C. 88 7410(k)(1)(By410(k)(2) &
7410(k)(3). EPA cannot approve a plan revisiorthg revision would
interfere with attainment or maintenance of the NF&\ or other
requirements of the Act. CAA § 11§(42 U.S.C. § 7410( The approved
plan and all of the approved plan revisions coneptise approved state
implementation plan.

Among other elements, the Act requires state impldaation plans to
include provisions regulating the construction ametlification of stationary
sources of air pollutants. See, e.g.,.CAA 8§ 110(a)(2)(C), 42 U.S.C.
8 7410(a)(2)(C). These provisions are known as sewvce review (NSR).
The Act specifies different requirements for NSReleding on the nature of
the “new source” and its location. The Act distirghes between “major”
and “minor” new sources and between those aredshtnge attained the
national ambient air quality standards and thos¢ tlave not. Seg e.g,
CAA 88 165(a), 172(c)(5), 42 U.S.C. 88 7475(a), Z168)5).

A.  Major New Source Review

Under the Act, new source review requires pre-rtangon

permitting for all new construction of majeources or majomodifications
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of existing sources. In areas that have attailedn@ational ambient air
guality standards, the major new source review @amogis known as the
prevention of significant deterioration (PSD) pragr See e.g, CAA

8 160, 42 U.S.C. 8 7470. In areas that have manad the national ambient
air quality standards, the major program is knownnan-attainment new
source reviewSee, e.gCAA § 171, 42 U.S.C. § 7501.

As the names suggest, PSD permitting is designedorévent
significant deterioration of air quality in are&st have already achieved the
national ambient air quality standards, while nttaiament new source
review permitting is designed to assure that thea®is compatible with
timely attainment of the national ambient air dtyalistandards.
Accordingly, non-attainment new source review p&ing is more stringent

than PSD permitting. Texas has adopted majeew source review rules at

1 A source is deemed major for purposes of nonrattant new source review if it has a
potential to emit a regulated pollutant in exces&@® tons per year. CAA § 302(j), 42
U.S.C. 8§ 7602(j). For purposes of PSD new sowreeew, the threshold is the same.(
100 tons per year) for sources belonging to cedpetified industrial categories and 250
tons per year for all other sources. CAA § 1694D),U.S.C. § 7479(1). A source is
deemed major in all areas (PSD and non-attainnifeiht)as a potential to emit in excess
of 10 tons per year of any single Hazardous AirllRaht or 25 tons per year of all
Hazardous Air Pollutants combined. CAA § 112(a)(4g U.S.C. § 7412(a)(1).
Modifications are considered major if they exceedain significance threshold§See40
C.F.R. 8 51.166(b)(23), 30EX. ADMIN. CoDE 8§ 116.12(18). Sources and modifications
that fall below these thresholds are considere®min

2 For example, PSD permitting requires the applicatf emission limitations based on
“best available control technology” (BACT) for eachlevant pollutant, while non-
attainment new source review permitting requiresapplication of limitations based on
the more-stringent “lowest achievable emission "rqteAER) as well as off-plant
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30 Tex. Admin. Code Chapter 116, Subchapter B, duom 5,
(Nonattainment Review Permits) and Division 6 (fergion of Significant
Deterioration Review).

B.  Minor New Source Review

Minor new source review pertains to the constarctof new_minor
sources and to minomodifications of existing sources. The Act’s
requirements for minor new source review programsnaore general than
those for major new source reviewCompareCAA § 110(a)(2)(C), 42
U.S.C. § 7410(a)(2)(C) (minor NSRyjith CAA 88 160-173, 42 U.S.C. 88
7470-7503 (major NSR). For example, the Act does not specify that minor
new source review programs require preconstrugienmits. Instead, the
Act directs only that a minor new source reviewgoam provide for the
regulation of the “modification and construction afly stationary source
within the areas covered by the plan as necesesaagdure that the national
ambient air quality standards are achieved.” CARBL8(a)(2)(C), 42 U.S.C.
8 7410(a)(2)(C). This includes a requirement fdequate enforcement

measuresld.

emission offsetsCompareCAA § 165, 42 U.S.C. § 747Akith CAA § 173,42 U.S.C. §
7503.

3 See alspe.g, 74 Fed. Reg. 51,418, 51,421 (Oct. 6, 2009) (BBgerving that “the Act
includes no specifics regarding the structure acfioning of minor NSR programs”).
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EPA’s implementing regulations for approvable mim@w source
review programs likewise are general in natut@ompare40 C.F.R. 88§
51.160-51.164 (just under two pages of minor NS&ulaions)with 40
C.F.R. 88 51.165-51.166, pt. 51 app. S (over eiglages of major NSR
regulations). See also74 Fed. Reg. 51,418, 51,421 (Oct. 6, 2009) (EPA
describing its minor new source review rules asdéstated in very general
terms”). Thus, SIP-approved minor new source kg\peograms can and do
vary widely from state to stateSee75 Fed. Reg. 19,468, 19,485 (Apr. 14,
2010) (“We [EPA] agree that states have great lbiiéiky to create their own
Minor NSR SIP programs.”).

Texas has adopted rules establishing severalreiiffeminor new
source review authorization mechanisms. The meshaninclude general
minor new source review permitting codified at 3@xT Admin. Code
Chapter 116, Subchapter B, Division 1; permits lg icodified at Chapter
106; and standard permits codified at Chapter Bifachapter F. The
general new source review rules create a cased®/-parmitting regime,
while the rules for permits by rule and standardnpes allow for

authorization of certain facilitiésvithout a case-by-case review by TCEQ.

* A “facility” is a discrete or identifiable pointf@ir contaminants.See30 TEx. ADMIN.
CoDE § 116.10(6)&(17). Texas uses the term as an afpnv to the term “unit” or
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Standard permits are obtained through a registrgbimcess. EPA has
approved all three of these minor new source revm&chanisms into
Texas’s state implementation plan. However, EP# dhaapproved certain
amendments to the Standard Permits Program, anasitdisapproved the
individual PCP Standard Permit.

. Texas's Standard Permits Program and Pollution Conol
Project Standard Permit

A. Background of the Standard Permits Program and he
Standard Permit for Pollution Control Projects

Texas’s Standard Permits Program originated assponse to the
problems presented by emissions of volatile orgaormpounds (VOCs) and
nitrogen oxides (NOx). And it originated with stimd permits for pollution
control projects. In 1993, Texas promulgatediist two standard permits,
one for pollution control projects that reduce V@Rissions and the other
for projects that reduce NOx emissionSeel8 Tex. Reg. 8597 (Nov. 19,
1993) (standard permit for VOC control projectsnttendified at 30 Tex.
Admin. Code 8 115.950); 18 Tex. Reg. 3462 (May 2893) (standard
permit for NOx control projects then codified at 3&x. Admin. Code 8§

117.550).

“emissions unit.” “Facility” does not refer to tlemtirety of a plant such as a refinery or
power station, which typically have numerous féies.
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Recognizing the benefits of standard permits, Texas promulgated
rules establishing the general requirements for 8tandard Permits
Program. Seel9 Tex. Reg. 3063 (Apr. 22, 1994). At the sameetiifexas
expanded its standard permits for pollution conpmadjects, promulgating
pollution control project standard permits not bed to any particular
pollutant. See id. There were two such generally applicable poltutio
control project standard permits, one for projewsessary to meet state or
federal requirements and another for voluntaryquisj (then codified at 30
Tex. Admin. Code. 8§ 116.617(1)&(2), respectivelee id.

In the ensuing years, Texas revised its standamahipéor pollution
control projects and added additional individualnstard permits.See e.g.
21 Tex. Reg. 3192 (Apr. 12, 1996) (adopting stathgermits for oil and gas
facilities and municipal solid waste facilities 20 Tex. Admin. Code 88
116.620 and 116.621, respectively); 22 Tex. Regi24@ay 13, 1997)
(repealing and adopting a new pollution controligebstandard permit at 30
TEX. ADMIN. CODE § 116.617); 23 Tex. Reg. 6973 (July 3, 1998) (adimen
the pollution control project standard permit). eTlstandard Permits
Program, distinct from the individual standard piésmlikewise evolved.
Seee.g, 23 Tex. Reg. 6973 (amending provisions of thex@&ed Permits

Program at 30 #&x. AbmIN. Copbe 88 116.610, 116.611, 116.614 and

10
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116.615). Texas submitted its various revisions&R&\ for approval into the
SIP. Seege.g, 68 Fed. Reg. 64,543, 64,547 (Nov. 14, 2003)ntifieng
numerous Texas SIP submittals for the Standard iBefPnogram dating
from 1994 through 2002).

Finally, in 2003, EPA approved Texas’'s Standardnffter Program
into the SIP. See68 Fed. Reg. at 64,543 (approving IEXTADMIN. CODE
88 116.601 through 116.606, 116.81016.611, 116.614, and 116.615).
However, EPA took no action to approve or disaperthe standard permit
for pollution control projects (Section 116.617Qrrdid EPA act on the
other individual standard permitse(, Sections 116.620 and 116.6285ee
68 Fed. Reg. at 64,547. In deferring action on itievidual standard
permits, EPA noted that the Standard Permits Pnogganot dependent” on
them and can be implemented without their approhdl.

Texas revised its standard permit for pollutiontoanprojects once
again in 2006.See31 Tex. Reg. 515 (Jan. 27, 2006) (repealing angtath
new Section 116.617). At the same time Texas aswmpdovisions of its
approved Standard Permits Prograf®ee id.(amending Section 116.610).
Texas submitted these revisions, among othersPfo & February 1, 2006.

See’4 Fed. Regq. 48,467, 48,470-71 (Sept. 23, 2009k this 2006 version

®> EPA took no action on subsection (d). 68 Fed..Re§4,547.

11
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of the standard permit for pollution control prdgedthe PCP Standard
Permit) that EPA has disapproved and which is thgest of this caseSee
75 Fed. Reg. at 56,424, 56,453 (Sept. 15, 200PA &so disapproved the
2006 amendments to Section 116.610(a) and Ith). Texas challenges this
action as well.

B. Identification of Relevant Rules and Their Approval Status

The rules that are the subject of this case aree30 Admin. Code 88§
116.610(a)&(b) and 116.617 as revised in 2006. €opf these rules (as
revised in 2006) are included with the Regulatoddéndum to this Brief.
Section 116.617, the individual PCP Standard Penvas disapproved in
2010. EPA has taken no action on any previousorerd Section 116.617.
Section 116.610 is a provision of Texas's Stand@cdmits Program. The
2006 amendments to subsections (a) and (b) of &®edtl6.610 were
disapproved in 2010; Subsection (c) is SIP-apprpaad EPA has taken no
action on subsection (d).

Other provisions of Texas’s Standard Permits Progaee relevant to
this case, namely 30 Tex. Admin. Code 88 116.60butth 116.606,
116.611, 116.614, and 116.615. As noted abovesetlpeovisions were
approved into the SIP in 2003. Since then, Sestlt6.603 and 116.615

were amended, and those amendments were approwethe SIP. This

12
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occurred before EPA proposed disapproval of Sestidi6.610 and
116.617. Accordingly, the SIP-approved versionsSefctions 116.601
through 116.606, 116.611, 116.614, and 116.615tlaeversions of the
Standard Permits Program rules relevant to thie.c&%opies of these rules
(SIP-approved versions) are likewise included wiie Regulatory
Addendum.

Recently, Texas again amended its PCP StandarditPana its
Standard Permits PrograrBee36 Tex. Reg. 1305 (Feb. 25, 2011) (adopting
amendments to 30 Tex. Admin. Code 88 116.601 arGl61X). These
newly amended rules are not before the Court aadhat relevant to this
case. Unless otherwise indicated, references is Bnief to the PCP
Standard Permit rule (Section 116.617) or the StahdPermits Program
rules (Sections 116.601 through 116.606, 116.616,611, 116.614, and
116.615) are to the rules as they appear in thelB&egy Addendum.

C. Key Provisions of the Standard Permit for Polluion
Control Projects

1. Applicability
The PCP Standard Permit applies to projects #diiae or maintain
emissions rates for facilities authorized by a pgrstandard permit, or
permit by rule, 30 £x. ADMIN. CobE § 116.617(a)(1), and only tminor

new source review projects.ld. § 116.617(b)(1)(C) (incorporating 8§

13
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116.610(b)). A “project” may include the instaitat or replacement of
emission control equipment, changes in control riggkes, or the
substitution of compounds used in manufacturingcesses. Id. §
116.617(a)(2).

The PCP Standard Permit cannot be used for theaemient or
reconstruction of a production facility, nor carb# used to return a non-
compliant facility to compliance unless authorizég the Executive
Director. Id. 8 116.617(a)(3)(A)&(C). In addition, the PCP Stard Permit
cannot be used if the Executive Director determthasthe project presents
a concern about health effects or threatens tofamgewith the NAAQS.Id.

§ 116.617(a)(3)(B).
2. PCP Standard Permit Requirements

The PCP Standard Permit incorporates applicabtelitons of the
SIP-approved Standard Permits Prograiee30 Tex. ADMIN. CODE §
116.617(b)(1). In addition, the PCP Standard Perestricts increases in
emission rates and production capacity and impasiestional limits on
replacement projectdd. 8 116.617(b)(5)&(c).

Registrations for a PCP Standard Permit must decla project
description as well as a description of the aff@ctenits. Id. 8§

116.617(d)(2)(A)-(B). The registration must alsoagtify and state the

14
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basis for any emission changes associated withptbgct, including the
identification of emission points, all air contamms, and hourly and annual
emission ratesld 8 116.617(d)(2)(D). And the registration mustluge a
description of monitoring and recordkeeping thall demonstrate that the
project decreases or maintains emission rates peesented. Id. 8
116.617(d)(2)(E).

Registrations for a PCP Standard Permit for rephere projects that
result in no increase in authorized emissions rnagtubmitted no later than
30 days after construction or implementation beginslid. 8§
116.617(d)(1)(A). All other PCP Standard Permigisgrations must be
submitted to TCEQ no later than 30 days before tcocison or
implementation. Id. 8 116.617(d)(1)(B). Proper registration alone is
sufficient to obtain authorization under the PCBnird Permit. No action
Is required by TCEQSee30 Tex. ADMIN. CoDpE § 116.617(d)(1)(B)(i)-(ii).

The PCP Standard Permit incorporates the SIP-apdrexforcement
procedures of the Standard Permits Progra®ee id.§ 116.617(b)(1)(F)
(incorporating 8 116.615). These include the negment that registrants
“comply with all rules, regulations, and orderdloé commission . . . and the
conditions precedent to the claiming of the staddaermit.” Id. §

116.615(10). Representations made as part of istnagon for a PCP

15
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Standard Permit are also binding and enforceahle§ 116.615(2). And
the most stringent limit or condition of any applite state or federal rule or
permit applies.ld. 8 116.615(10).

State, federal, and local enforcement authoriteesetthe right to enter
the permitted premises and to investigate compdiamith the PCP Standard
Permit. Id. The PCP Standard Permit also imposes recordkeeping
requirements. Registrants must maintain recorggdoe that the pollution
control project is operated consistent with thenterand conditions of the
standard permit, as well as with good industry angineering practicedd.

8 116.617(e). This includes records that proveaim consistent with all
representations made in the registratitth.8 116.615(2).
SUMMARY OF ARGUMENT

Congress gave the states “primary responsibily determining how
to achieve and maintain the NAAQS. EPA is relegdtea secondary role.
The Clean Air Actrequires EPA to approve revisions to a state’s
implementation plan unless the revision “would rfée” with the
attainment or maintenance of the NAAQS or with Aeotrequirement of the
Act. EPA acted arbitrarily, capriciously, and aamy to law when it

disapproved of revisions to Texas's state impleatsmt plan without

16
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alleging even a potential for interference with tNABAQS or with any
provision of the Act.

EPA exceeded its role under the Clean Air Act byadproving of
Texas’s individual PCP Standard Permit based motatpplicable statutory
requirements but on its determination that the B@dard Permit failed to
comply with Texas’s rules, namely the Standard RerRrogram. EPA not
only erred in applying Texas rules where it shdudde applied the Act, but
EPA failed to cite even a single provision of thtartslard Permits Program
as being inconsistent with the PCP Standard Perimishort, EPA invoked
the wrong legal standard and then failed to say theWPCP Standard Permit
violated it.

Instead of applying the appropriate legal standamdseven the
provisions of the Standard Permits Program, EPAuces other purported
requirements upon which it bases its disapprov@ased in part on
inapplicable guidance, EPA complains that the P@Rdard Permit applies
to dissimilar types of pollution control projectgjls to include replicable
standardized conditions, and gives the Executiveedbor too much
discretion for site-specific determinations. Natlyodo these complaints

lack any basis in the Act, they are factually imeot.

17
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In fact, the PCP Standard Permit applies to sinfidatlities, includes
standardized conditions, and gives the Executiveedior only limited
discretion consistent with safeguarding the NAAQI8. addition, the PCP
Standard Permit is consistent with the StandarthR&iProgram. More to
the point, the PCP Standard Permit does not imerigéth the NAAQS or
any other applicable requirement of the Act. Itludes terms and
conditions, including robust enforcement provisiotfsat are more than
sufficient to protect the NAAQS. In short, the PSGRndard Permit is an
approvable minor new source review SIP revisiolRAE disapproval of it
Is arbitrary, capricious, and contrary to law.

EPA’s disapproval of amendments to Texas's Standaedmits
Program is also flawed. Here, EPA not only fadsapply the appropriate
legal standard, EPA provides no explanation whatsofor its disapproval.
Moreover, EPA failed to provide proper notice of idisapproval.
Accordingly, EPA’s disapproval of the amendmentsTexas’'s Standard
Permits Program is arbitrary, capricious, and @mtto law.

STANDARD OF REVIEW

This Court reviews EPA final action on state inmpéntation plan
revisions under the Administrative Procedure Adbich requires reversal if

the action is “arbitrary, capricious, an abuse istiition, or otherwise not in

18
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accordance with law.” 5 U.S.C. § 706(2)(A). Areagy action must be set
aside if it is in excess of statutory authority.US.C. § 706(2)(B)-(C)see,
e.g., Amer. Forest & Paper Ass’'n v. EP7 F.3d 291, 294 (5th Cir. 1998).
An action is arbitrary and capricious if:

[T]he agency has relied on factors which Congress hot

intended it to consider, entirely failed to conside important

aspect of the problem, offered an explanation f®rdecision

that runs counter to the evidence before the agemrcys so

implausible that it could not be ascribed to aed#hce in view

or the product of agency expertise.
La. Envtl. Action Network v. ERA382 F.3d 575, 582 (5th Cir. 2004)
(internal quotations and citations omitted). Tigeracy must “examine[] the
relevant data and articulate[] a satisfactory eaxai@n for its action
including a rational connection between the facsnfl and the choice
made.” BCCA Appeal Group v. ERAB55 F.3d 817, 824 (5th Cir. 2003)
(internal quotations and citation omitted). Revieinan agency’s action is
limited to the record before the agency at the tohiés decision.Geyen v.
Marsh 775 F.2d 1303, 1309 (5th Cir. 1985). A court tdisregard any

post hocrationalization of the agency’s actioBurlington Truck Lines, Inc.

v. United States371 U.S. 156, 168-69 (1962).

19
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ARGUMENT
l. EPA Failed to Apply the Appropriate Legal Standad in Its

Disapproval of the Standard Permit for Pollution Camtrol

Projects.

EPA’s final rule disapproving of Texas's StandarerrRit for
Pollution Control Projects (PCP Standard Permitjsfao make the
determinations necessary for disapproval undelClean Air Act. In fact,
EPA fails even to apply the appropriate legal séadsl. The Clean Air Act
provides that EPA “shall approve” a SIP revisiontifneets all applicable

requirements of the Act. CAA 8§ 110(k)(3), 42 U.S&7410(k)(3). And

EPA cannot approve of a revision if it “wouldterfere” with the attainment

or maintenance of the NAAQS or an applicable rexjnent of the Act.
CAA 8§ 110(), 42 U.S.C. § 7410( But instead of reviewing the PCP
Standard Permit SIP revision for its compliancehvitie Act or for its air
guality impact vis-a-vis the NAAQS, EPA purports ¢valuate the PCP
Standard Permit for compliance with TCEQ rules, c#mally, Texas'’s
Standard Permits Program (the Progrr®ee75 Fed. Reg. at 56,447.
Nowhere in its disapproval notice does EPA evergssgthat the
PCP Standard Permit might interfere with the NAAQSueh less

determine that it “would” interfereSee75 Fed. Reg. at 56,443-47 (portion

® The Program is codified at 30 Tex. Admin. Code1§6.601-116.606, 116.610-116.611
& 116.614-116.615.

20
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of disapproval notice addressing PCP Standard Berniloreover, EPA
fails to cite to a single provision of the Act witthich the PCP Standard
Permit would interfere See id. Nor does EPA even suggest the potential for
interference with any particular provision of thetASee id. Nor does EPA
suggest that the PCP Standard Permit would interfeith any of the
implementing rules governing the approval of mim@aw source review
programs, namely, those at 40 C.F.R. 88 51.160641.5ee id. Because
EPA does not even attempt to apply any applicaldeigion of the Act or
of the Part 51 implementing rules to the PCP Stahdzermit, EPA’s
disapproval is arbitrary, capricious, and contriaryaw. It should therefore
be reversed.

EPA acknowledges that SIP revisions must be rewevier
compliance with the Act and its implementing regjolas. See75 Fed. Reg.
at 56,447 (“EPA reviews a SIP revision submissionits compliance with
the Act and EPA regulations.) EPA even identisesne of the relevant
legal standardsSee75 Fed. Reg. at 56,446 (“CAA section 110 sets loait t
process for EPA’s review of the State SIP subnsittal* * Section 110 of
the Act, in particular section 110(a)(2)(C), and@PR 51.160, require EPA
to determine that the State has adequate procedoresnsure that

construction and modification of sources will notterfere with [the
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NAAQS].") EPA simply failed to conduct such a rew and failed to apply
the relevant legal standards.

EPA failed to apply the appropriate legal standatdspite various
commenters’ invitations for EPA to do so. For eptanEPA acknowledges
the Texas Association of Business’ (TAB) asserttbat “EPA cannot
guestion that . . . the PCP Standard Permit m&eststipn 110(a)(2)(C)] of
the Act.” 75 Fed. Reg. at 56,446 (referring to drnd#38, App. H, at
EPA_AR0000298§. EPA simply disagreed with TAB’s comments withou
addressing its particular assertion regarding tppli@ation of Section
110(a)(2)(C) to the PCP Standard Perrfiige id.

Similarly, the comments of the University of Texa&nvironmental
Law Clinic (the Clinic) addressed—among other sciisie-the applicability
of Section 110, as well as Part 51. The Cliniegdd that the PCP Standard
Permit “fails to meet the minimum standards . s peovided by the Act at
[Section 110 (a)(2)(C)] and 40 CFR 51.160(a) and’ (/5 Fed. Reg. at
56,444. EPA agreed with the Clinic’'s comments dolghe extent that the

PCP Standard Permit failed to meet the requiremehiBexas’s Standard

’ This Brief cites to documents from EPA’s Certifiedlex to Administrative Record as
“Index #___, App.___, at [EPA Bates no.].” An apg including these documents will
be filed in accordance with Fifth Circuit Rule 3@
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Permits Program. 75 Fed. Reg. at 56,445. EPAdaib address the
Clinic’s allegations regarding Section 110 or PHrt See id.

In addition, the BCCA Appeal group commented tHaPA cites no
statutory authority or provision of Part 51 . or fimiting the PCP standard
permit to a single source category.” Index #30, pApG, at
EPA_AR00002087. And following a discussion abowwhthe PCP
Standard Permit meets the applicable requiremdn8ection 110 and Part
51, TAB commented that EPA provided “no basis iw lfor EPA to
disapprove the standard permit for pollution conpmjects.” Index #38,
App. H, at EPA AR00002991. Despite these numerand direct
invitations, EPA failed to apply the relevant pmons of the Clean Air Act
in its disapproval of the PCP Standard Permit

EPA’s claim that the PCP Standard Permit “does metet the
requirements of the CAA,” 75 Fed. Reg. at 56,4284hollow. EPA never
evaluated the PCP Standard Permit against therezgeints of the Clean Air
Act. Its disapproval is therefore arbitrary, camus, and contrary to law
and should be reversed.

Il. EPA Failed to Show the PCP Standard Permit to ke Inconsistent
with Texas’s Standard Permits Program.

EPA disapproved of the PCP Standard Permit SIRsimvibecause,

EPA alleges, the PCP Standard Permit “does not theetequirements of
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the Texas Minor NSR Standard Permits Program.”F&&. Reg. at 56,447.
Texas’s Standard Permits Program is not the appédagal standard under
which EPA is to review the PCP Standard Permit i@\#sion. EPA is to
apply the Act.SeeCAA 8 110(k)(3) & (), 42 U.S.C. 8§ 7410(k)(3) &) see
also Florida Power & Light Cov. Costle 650 F.2d 579, 586-587 "{XCir.
1981) (applyingTrain v. Natural Resources Defense Council,,ld21 U.S.
60 (1975)).

Nevertheless, EPA fails to show that the PCP Stanermit is
inconsistent with Texas’s Standard Permits Prograkithough EPA uses
the Program as a banner under which it allegesraledeficiencies, EPA
does not cite a single provision of the Prograrbhesg inconsistent with the
PCP Standard Permit. In fact, EPA does not mergisimgle Program rule
in either the proposed disapproval notice or thelfdisapproval notice in
connection with EPA’s rejection of the PCP Standaedmit. See74 Fed.
Reg. at 48,475-76; 75 Fed. Reg. at 56,443-47. BRAyes that the PCP
Standard Permit “does not meet the requirementsghefProgram, but it
does not identify any particular Program requirentkat is not met.See75
Fed. Reg. at 56,447. EPA relies instead on purdoréquirements of its

own creation.
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A.  Pollution Control Projects are “Similar Faciliti es.”

To support its conclusion that the PCP StandarthiPeloes not meet
the Program’s requirements, EPA alleges that th® Btandard Permit
“does not apply to similar sources.” 75 Fed. REgh6,447. The Program
rules say nothing about similar sources or sinféailities—indeed they do
not even mention the word, “similarSee 30 Tex. ADMIN. CODE 88§
116.601-116.606, 116.610-116.611 & 116.614-116.6ERA is correct,
however, that the Texas Clean Air Act (TCAA) praasdfor the issuance of
standard permits for “similar” facilities. See 75 Fed. Reg. at 56,446.
Sections 382.051 and 382.05195 of the TCAA botmtgrBCEQ such
authority. See TEx. HEALTH & SAFETY CoDE 88 382.051(b)(3) (“the
commission may issue . . . a standard permit forlar facilities . . . .”) &
382.05195(a) (“The commission may issue a stan@ardhit for new or
existing similar facilities . . . .”§.

The TCAA does not define the term, “similar facgdg.” “Similar” is
generally understood to mean *“having a likeness resemblance.”
Dictionary.com <http://dictionary.reference.com/browse/similarac¢essed
Mar. 27, 2011). Pollution control projects certgishare a likeness in that

they are all meant to control pollution. They arequely environmentally

8 The Texas Clean Air Act is codified at Chapter 88#he Texas Health & Safety Code.
Se€eTEx. HEALTH & SAFETY CoDE § 382.001.
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beneficial. TCEQ recognized this fact in its admptof the PCP Standard
Permit. See31 Tex. Reg. at 522 (“Pollution control projecte apnsidered
environmentally beneficial . . . .”). This limitah is explicit in the PCP
Standard Permit rule.See30 Tex. ADMIN. CobE § 116.617(a)(1) (“The
standard permit applies to pollution control prtgec . . that reduce or
maintain currently authorized emission rates.”). .

Pollution control projects covered by the PCP SaatidPermit are
also similar in that they are all minor sourcé&ee31 Tex. Reg. at 530 (“If
the project emission increases are not below sogmé€e thresholds for PSD
or nonattainment review.¢., major NSR], the standard permit cannot be
used.”); 30 EX. ADMIN. Cobe 8§ 116.617(b)(1)(C) (incorporating
prohibition at 30 Ex. ADMIN. CoDE § 116.610(b)j. And they are similar in
that they do not include the replacement or modlifon of production
facilities. See30 Tex. ADMIN. CoDE § 116.617(a)(3)(A). Pollution control
projects are also similar in that they also doinclude projects that return a
non-compliant facility to compliance, unless spieaity authorized. Id. §

116.617(a)(3)(C).

® TCEQ revised Section 116.610(b) in 2006 to lirié PCP Standard Permit to minor
sources. 31 Tex. Reg. at 546. EPA has disapprovte revision.See75 Fed. Reg. at
56,453. The limit is nevertheless binding in Texas
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Significantly, TCEQ could not have exercised itsthauty to
promulgate the PCP Standard Permit unless it cdadlthat the facilities to
be covered by the PCP Standard Permit were “sinfdaifities.” TCEQ
expressly addressed its statutory authority whedapted the PCP Standard
Permit. TCEQ stated that the PCP Standard Pesrfaidiopted under THSC
... 8382.051 . . . which authorizes the commissio . to issue a standard

permit for similar facilitiesand 8382.05195 . . . which authorizes the

commission to issue a standard permit for new wtieg similar facilities. .

31 Tex. Reg. at 545 (emphasis added). Adnghg, pursuant to
TCEQ'’s interpretation of the statute it administefpollution control
projects” covered by the PCP Standard Permit anaileg facilities.”

EPA reached a different conclusion. EPA concludssthe grounds
for its disapproval, that the PCP Standard Perdoe$ not apply to similar
sources.” 75 Fed. Reg. at 56,447. It claims tG® Btandard Permit is not
an authorization for similar sources because iplias to numerous types of
pollution control projects, which can be usediay source that wants to use
a PCP.” 75 Fed. Reg. at 56,444 (emphasis in aiiginit is true that PCP
Standard Permits apply to different types of pautcontrol projects. But
this fact is not inconsistent with Texas’s Stand&ermits Program, the

Texas Clean Air Act, the federal Clean Air Act, BPA’s implementing
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regulations. EPA does not show otherwise. Andoitesany differences
among pollution control projects, they are nevded® “similar facilities.”

In EPA’s attempt to graft a its own “similar soutagequirement to
the Standard Permits Program, EPA asserts thahé[af the primary
reasons why EPA found that the Standard Permitgr&mo was enforceable
Is that these types of Minor NSR permits were toidseied for similar
sources.” 75 Fed. Reg. at 56,444. If that ware,tone would expect EPA
to have mentioned something about it as part of ' EP&view and approval
of the Program. However, EPA’s notices discussiregproposed and final
approval of the Standard Permits Program are cdsipleilent on this
issue. See68 Fed. Reg. 40,865, 40,869-70 (July 9, 2003); é8. Reg.
64,543, 64,546-47 (Nov. 14, 2003). Both noticescass enforcement,
among other Program requirements, but neither mantions the alleged
importance of “similar sources.’See68 Fed. Reg. at 40,869-70; 68 Fed.
Reg. at 64,546-47.

EPA’s claim is simplypost hocrationalization meant to shore-up its
flawed disapproval of the PCP Standard Permit. BR#&fashioned its own
“similar source” requirement with absolutely no isas the Program rules
or even in its understanding of the Program rusesx@ressed in its Program

approval notices. Moreover, the Texas Clean Ait'Acequirement that

28



Case: 10-60891 Document: 00511437281 Page: 45 Date Filed: 04/06/2011

standard permits be issued only for “similar faigs” is satisfied by
TCEQ’s determination in promulgating the PCP StamhdBermit that
pollution control projects covered by it are “siarilfacilities.” Here, EPA
must defer to TCEQ.See Florida Power & Light Co. v. Costlé50 F.2d
579, 588 (5th Cir. 1981) (“EPA is to be accorded discretion in
interpreting state law.”). By basing its disapmbwn its own purported
“similar source” requirement, EPA has acted arkliracapriciously, and
contrary to law.

B. EPA Conjures Requirements of the Standard Perm#
Program Where None Exist.

EPA uses its purported “similar source” requiremémtimplicate
other so-called requirements that likewise havdasis in the Program. In
discussing the grounds for its disapproval, EPAedss“Because [the PCP
Standard Permit] does not apply to similar sourdeacks the requisite
replicable standardized permit terms specifying howe Director’s
discretion is to be implemented for case-by-cagerdegnations.” 75 Fed.
Reg. at 56,447. Elsewhere, EPA asserts that, uth@eiProgram, “each
Standard Permit promulgated by Texas is requirednttude replicable
standardized permit terms and conditions.” 75 FRelh. at 56,445. And
EPA complains that the PCP Standard Permit “gréng$xecutive Director

too much discretion.ld.
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Setting aside, for a moment, that EPA’s assertithrag the PCP
Standard Permit lacks replicable standardized teand allows the
Executive Director too much discretion are not trtleere are no such
requirements in the approved Program rul8ee30 Tex. ADMIN. CODE 88
116.601-116.606, 116.610-116.611, and 116.614-1%6.6 EPA’s
disapproval notice fails to cite any provision oiotg any language from the
Program rules to support these purported “requirgsie See75 Fed. Reg.
at 56,443-47. Indeed, EPA conjures requirement&revinone exist.
Because EPA has failed to address any provisiothefStandard Permits
Program, its conclusion that the PCP Standard Pdails to meet the
requirements of the Program is arbitrary and caprg

C. The PCP Standard Permit Includes Appropriate
Standardized Conditions.

Even if the Standard Permits Program included #dgpirements as
EPA alleges, the PCP Standard Permit would satisem. The PCP
Standard Permit includes numerous standardized itcmm&g] many
incorporated by reference from the SIP-approveddatad Permits Program.
See30 Tex. ADMIN. CoDE § 116.617(b) (identifying general requirements).
This includes, for example, documentation of adidaken “to minimize
any collateral emissions.” See id.§8 116.617(b)(1)(D) (incorporating 8§

116.611(a)(4)). Additional standardized requiretagoertain to pollution
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control projects that are replacement projecdge id. § 116.617(c). The
PCP Standard Permit also includes standardized iresgents for
registration and for changes to representationsempat of previous
registrations.See id.8 116.617(d). And the PCP Standard Permit exlyress
requires monitoring and recordkeeping that preeenpliance with these
numerous standardized conditioi8ee id. § 116.617(e)(2). Accordingly,
the PCP Standard Permit would satisfy a requirenfentstandardized
terms—if such a requirement existed.

D. The PCP Standard Permit Allows Only Narrow Exective
Director Discretion Consistent with Protecting theNAAQS.

Similarly, even if there were a requirement limifithe Executive
Director’s discretion, the PCP Standard Permit wauket it. Contrary to
EPA’s assertions, the PCP Standard Permit doesllow the Executive
Director discretion to make site-specific or cagechse determinations.
The terms of the PCP Standard Permit are fixedhieyrtile,i.e., Section
116.617. The Executive Director cannot modify thderms or impose
additional terms. Indeed the Executive Directopases no terms at all.
Nor does the PCP Standard Permit require the ExecDirector to approve
a registration. In the absence of any action leyERecutive Director, the
authorization becomes valid. See 30 Tex. ADMIN. CODE 8§

116.617(d)(1)(B)(i) (allowing construction or imphentation to begin 30
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days after registration if no response is receivedn the Executive
Director).

The PCP Standard Permit reserves for the ExecDineztor only the
discretion to disallow use of the PCP Standard Rarpon a determination
that there is a potential for adverse health efecncerns or interference
with the NAAQS. 30 Ex. AbmIN. CopE § 116.617(a)(3)(B). The
Executive Director is free to make this determioratat any time, and uses
this provision both in screening registrations amdenforcement actions.
This is not some overly-broad discretion that fiotite Standard Permits
Program or the requirements of the Clean Air AstERA might allege. Far
from interfering with the NAAQS, this narrowly draw discretion
safeguards compliance with the NAAQS. Accordinghe PCP Standard
Permit does not give the Executive Director too mdiscretion.

EPA alleges that the PCP Standard Permit fails teetmthe
requirements of the Standard Permits Program. BHRA fails to identify a
single provision of the Program requirements witnch the PCP Standard
Permit conflicts. Instead, EPA conjures requiretsemth no basis in the
PCP Standard Permit rule, nor with any basis inGlean Air Act. EPA
then uses its purported requirements as the grotorddisapproving of

Texas’s PCP Standard Permit. Accordingly, EPAsadproval of the PCP
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Standard Permit is arbitrary, capricious, and @mgtito law. Moreover,
even if EPA’s purported requirements were applieatthe PCP Standard
Permit would satisfy them. As discussed abovePGe Standard Permit is
limited to “similar facilities,” includes appropte standardized conditions,
and grants only narrow discretion to the Execubwector to guard against
interference with the NAAQS or other applicable d@itions of the Act.
That the PCP Standard Permit would meet such remeints underscores
the extent to which EPA’s disapproval is arbitrand capricious.

[ll. EPA’s Guidance Does Not Support Disapproval ofthe PCP
Standard Permit.

EPA claims to derive some of the purported starsldardiould use to
justify its disapproval of the PCP Standard Perdmam guidance.
Specifically, EPA’s notice proposing disapprovaesifour memoranda and
one white paper for the proposition that a stangsmanit is “limited to_a

particular narrowly defined source categéoy which the permit is designed

to cover and cannot be used to make site-speadfierchinations that are
outside the scope of this permit.” 74 Fed. Reg4&#476 n.11 (emphasis
added). In its final disapproval notice, EPA trades thariowly defined

source category” articulation for “similar source&Compare74 Fed. Reg. at

48,476 with 75 Fed. Reg. at 56,447 (asserting that standanchifseare
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“limited to similar sourcesand they cannot be used to make site-specific

determinations” (emphasis added)).

EPA'’s final disapproval notice further explains tthehile the cited
memoranda are not substantively on point, they mleskess discuss
“regulatory principles” relevant to its disapprov&PA writes:

The utility of these citations is not the specific
subject matter they address, but in their discuassio
of the reqgulatory principlesto be applied in

reviewing permit schemes that adopt emission
limitations created through standardized protocols.

75 Fed. Reg. at 56,447 (emphasis added). EPA joistswo examples of
the “utility” of the guidance documents: (1) “EP&cognition that emissions
limitations can be created through standardizedtopads,” and (2)
discussion of “the essential characteristics otaegal permit that covers a
homogenous group of sourcesl. EPA does not identify any particular
“regulatory principle” nor does it explain what, #nything, these two
examples have to do with its disapproval. EPA rsffenly the empty
inference that the guidance supports disapproval.

EPA attempts to buttress its guidance by citing féederal Register
notices of actions it has taken in connection \8itR revisions submitted by
other states. 74 Fed. Reg. at 48,476 n.11. ERaies that the notices

“further highlight EPA’s practical application ofi¢ policiesenunciated in
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the ... memoranda’ and “demonstrate that EPAdoasistently applied
these _policies . . .” 75 Fed. Reg. at 56,447 (emphasis add&lt EPA

never says what the “policies” are.

A. The Guidance Has No Legal Force.

Whatever “regulatory principles” or “policies” EPAscribes to its
guidance antrederal Registenotices, they are not law. They lack the force
of law and do not bind TexasSeeFreeman v. Quicken Loans, In6G26
F.3d 799, 805 (5th Cir. 2010) (quotiighristensen v. Harris County29
U.S. 576, 587 (2000)) (“Interpretations such asé¢hion opinion letters—Ilike
interpretations contained in policy statements, nage manuals, and
enforcement guidelines, all of which lack the foafdaw—do not warrant
Chevronstyle deference.”)Appalachian Power Company v. EP208 F.3d
1015, 1023-24 (D.C. Cir. 2000). At least one & tted memoranda admits
its limitation. Seelndex #13, App. C, at EPA_AR00001794 (“The pokcie
set forth in this memorandum are intended solelygaglance, do not
represent final Agency action, are not binding oy party, and cannot be
relied upon to create any rights enforceable by pasty.”). As do the
Federal Registenotices. Seg e.g, 61 Fed. Reg. 53,633, 53,635 (Oct. 15,
1996) (“Nothing in this action shall be construedpermitting or allowing

or establishing a precedent for any future reqteesa revision to any state
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implementation plan.”) If EPA wishes to impose ptinciples and policies
or a particular “similar source” requirement or bam site-specific
determinations, it must do so through notice anchroent rulemaking.
Freeman 626 F.3d at 805 (interpretations made withouticeeand-
comment rulemaking are not granted force of law).

B. The Guidance Is Inapplicable and Lends No Suppoérto
EPA’s Unsupportable Interpretation of Applicable Law.

Not only is EPA’s guidance not binding, it is imdipable and lends
no support to EPA’s interpretation of applicabler.laThere is not a single
mention of the NAAQS or of any applicable requiremef the Clean Air
Act in EPA’s discussion of its proposal to disapywdhe PCP Standard
Permit, let alone in connection with the guidan¢®AEcites there.See74
Fed. Reg. at 48,475-76. Nevertheless, EPA’s fimdice suggests that the
purported requirements EPA derives from the guidanre its interpretations
of applicable law. In its response to commentsuaiioe cited guidance,
EPA states:

The cumulative effect of these documents is to
provide the public with an insight to EPA’s policy
with regard to its application of discretionary
authority . . . . In this instance, EPA interprets
applicable statutes and rules to require that
Standard Permits be limited to similar sources and
they cannot be used to make site-specific

determinations that are outside the scope of this
permit.
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75 Fed. Reg. at 56,447. EPA suggests that itgpi@gtion is of the
statutory requirement that the Standard Permitgr&mo “not interfere with
the attainment of the NAAQS.Id.

Although this language references the applicableabSection 110)
of Act and 40 C.F.R. § 51.160(a)(2), EPA offersaxplanation of how the
purported similar-source requirement or the pugzbmprohibition on site-
specific determinations protect the NAAQS. Morap\vkere is nothing in
the Clean Air Act or the Part 51 regulations govegnapproval of minor
new source review SIP revisions that would supg®tA’s interpretation.
Instead, EPA indicates that its guidance fills tmalytical and legal gap. 75
Fed. Reg. at 56,447 (“[T]hese documents . . . p@wnsight to EPA’s . . .
application of [its] discretionary authority . .”). For the reasons discussed
below, it does nof® EPA's interpretation is, accordingly, arbitrarpda
capricious. See La. Envtl. Action Netwqrl882 F.3d at 582 (an agency
action is arbitrary and capricious if “the agen@gs hielied on factors which
Congress has not intended it to consider”).

As noted above, EPA has admitted that the subjedter of its
guidance is not relevant to its disapprovédee75 Fed. Reg. at 56,447.

Indeed the guidance does not address standard tpermilhe four

19 And for the reasons discussed above (in Sectioh)]lit legally cannot.
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memoranda address federally enforceable limitshen potential to emit,
while the white paper addresses permits by ruleoreMmportantly, and
contrary to EPA’s assertion, the cited guidancersfhothing in support of
EPA'’s interpretation.

The four memorandum do not interpret Section 11@®IC.F.R. §
51.160. There is not a single reference to 40RC.§.51.160 among them.
The only references to Section 110 are genericarbes to the SIP process.
See, e.gindex #17, App. F, at EPA_AR00001888. There areaferences
to Sections 110)f or to 110(a). There is no mention of the requeats for
SIP revisions. The memoranda say nothing about Whauld interfere”
with the NAAQS. And the memoranda say nothing a&bsite-specific
determinations.  Finally, the most recent of ther memoranda, which
references the other thrEeexpressly states: “This guidance is NOT
intended to affect minor new source review (NSR)gpams.” Index #13,
App. C, at EPA_AR00001793 (emphasis in original).

EPA’s white paper, “EPA Region 7 Guidance for MinSource
Preconstruction Permits,” does address minor NSigrams. Seelndex

#12, App. B. But it is nevertheless inapplicabkreh EPA borrows this

X Index #13, App. C, at EPA_AR00001788 n.1 referenicelex #16, App. E, which
includes a copy of Index #17, App. F, at AttachmEegEPA_AR00001844) and of Index
#15, App. D, at Attachment 4 (EPA_AR00001873).
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source from its Region 7, presumably because ikare such document for
Region 6% In addition, the white paper does not addressdsi@ permits.

It addresses permit-by-rule submissionkl. Texas has a SIP-approved
permit-by-rule program. See 30 Tex. ADMIN. Cobe ch. 106. This is
separate and distinct from its standard permitgnarm. Compare30 TEX.
ADMIN. CoDE ch. 106with ch. 116, subch. F. Finally, the white paper
addresses the requirements for “numereumsilar smallsources.” Index
#12, App. B, at EPA_AR00001785 (emphasis added)herd is no
requirement with regard to the number or izsf sources covered by a
standard permit.

Even if the white paper were applicable, it saythimg to support
EPA'’s interpretation “that Standard Permits [1]lipsited to similar sources
and [2] they cannot be used to make site-spec#terdiinations that are
outside the scope of this permit.” 75 Fed. Redp6ad47. The white paper
does not opine about which sources are similar gimdor a program to be
approvable. It simply states: “The definition detsources covered by the
permit-by-rule should be clear.” Index #12, App.ad8 EPA_AR00001786.

EPA does not allege that the definition of sourcesered by the PCP

12 The disapproval is an EPA Region 6 acti@ee75 Fed. Reg. at 56,424.

13 Texas's standard permits are, of course, limitethinor new source review See30
TEX. ADMIN. CoDE § 116.610(b). But EPA’s reference to “small” stes appears to
have some different meaning.
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Standard Permit is not clear, and EPA does noutksihat they are defined
in a “reasonable and practical” mann&ee75 Fed. Reg. at 56,446.

The white paper also says nothing about prohibitaiig-specific
determinations. Instead, it provides:

The rule should require notification from the
source prior to coverage under the rule. The
notification should include . . . emission related
parameters specific to the sourte* * The rule
should allow the State to deny coverage, at any
time, for cause, under the rule on a case-by-case
basis and instead require a construction permit.

Index #12, App. B, at EPA_AR00001786-87 (emphadided). Not only
does the white paper fail to support EPA’s intetgiren, but it supports the
approach Texas has taken with its PCP StandarditPefime PCP Standard
Permit likewise requires registrants to provide s=iain information specific
to the project.See30 Tex. ADMIN. CoDE § 116.617(d)(2)(D). In addition, it
denies coverage where the Executive Director fimelslth effects concerns
or the potential to interfere with the NAAQSSee id.§8 116.617(a)(3)(B).
Accordingly, the guidance EPA cites is not bindirgginapplicable, fails to
support EPA’s unsupportable interpretation, andfact, actually validates
the approach Texas has taken with its PCP Starfiardit.

Since EPA intended théederal Registecitations merely to “further

highlight EPA’s practical application of the poblsi enunciated in the . . .
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memoranda,” 75 Fed. Reg. at 56,447, they too appiicable and fail to
support EPA’s interpretation. Indeed, only twotloeé four notices address
the potential of a SIP revision to interfere witle tNAAQS. The first of
these is a notice approving of a Wisconsin SIPsreni that included a
general and registration permit prograr8ee71 Fed. Reg. 5,979 (Feb. 6,
2006). The EPA approved the revision based notthan program’s
prohibition of site-specific determinations—the gram included no such
prohibition. EPA approved the revision becausdldwed a period of time
for Wisconsin to determine a source’s eligibilitydabarred coverage of
units that cause or exacerbate a violation of tAAQS. See7l Fed. Reg.
at 5,980. This is similar to the requirementste PCP Standard Permit.
See30 Tex. ADMIN. CoDE 88 116.617(a)(3)(B) (prohibition against NAAQS
interference); 116.617(d)(1)(B)(i) (providing tirfer review of registration).
The other notice that addresses the potentiahterference with the
NAAQS is aproposedactiont® on a Missouri SIP revision pertaining to
permits by rule.See71 Fed. Reg. 14,439 (Mar. 22, 2006). The noticesdo
not address the alleged problem of site-specifterd@nations, but instead
proposes conditional approval of the proposed gebwyi rule because

Missouri promised to incorporate a preconstructeview period as part of

* That this is gproposedaction adds to the long list of reasons why ther€should
ignore this citation.
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the rule. See71 Fed. Reg. at 14,441. Thus, even if Beeleral Register
citations could carry some weight as persuasivdaaity, they do not
support EPA’s unsupportable interpretation.

Because EPA based its disapproval on guidancd-addral Register
notices that carry no legal weight, are inappliealdhil to support EPA’s
unsupportable interpretation, and actually validhkee PCP Standard Permit,
EPA has acted arbitrarily, capriciously, and camntta law.

IV. The PCP Standard Permit Satisfies the Applical® Provisions of
the Clean Air Act and Its Implementing Regulations.

As discussed above, the Clean Air Act requires EPApprove a SIP
revision if it meets the applicable requirements tbé Act. CAA 8§
110(k)(3), 42 U.S.C. 8§ 7410(k)(3). The princip&quirement for SIP
revisions is that they not interfere with the attaent or maintenance of the
NAAQS. CAA § 110[), 42 U.S.C. § 7410 To guard against such
interference, the measures set forth in a SIP reaskegally enforceable.
CAA § 110(a)(2)(C), 42 U.S.C. § 7410(a)(2)(C); 4F R § 51.160(a).

The PCP Standard Permit expressly guards agaiestarence with
the NAAQS. See30 Tex. ADMIN. CoDE § 116.617(a)(3)(B) (disallowing
use where there is a potential to exceed the NAAQS TCEQ describes
in its adoption of the PCP Standard Permit, “anjateral emission increase

associated with the state pollution control progeindard permit must not
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cause or contribute to any exceedances of an NAAQS$.Tex. Reg. at 522
(citing § 116.617(a)(3)(B)). Any project found lave even th@otential®
of interfering with a NAAQS is disqualified from ing the PCP Standard
Permit. 30 Ex. ADMIN. CobE 8§ 116.617(a)(3)(B). Moreover, if such a
project has commenced, the registrant faces emfwmce for lack of
authorization. See TEx. ADMIN. CobE § 116.110(a) (requiring NSR
authorization).

In addition, the PCP Standard Permit incorporates3IP-approved
enforcement procedures of the Standard Permitsrérog See id. 8
116.617(b)(1)(F) (incorporating 8 116.615). Thesz#ude the requirement
that registrants “will comply with all rules, re@tions, and orders of the
commission . . . and the conditions precedentéactaiming of the standard
permit.” Id. § 116.615(10). A registrant for a PCP StandaranRas also
bound by the representations made in its registratid. § 116.615(2). In
addition, where more than one state or federal aulgoermit condition
pertains, registrants for a PCP Standard Permitbaxend by the most

stringent limit or condition.ld. § 116.615(10).

1> The construction of Texas’s prohibition, whichrigigered by the mere “potential” for
interference, is more stringent than the requirdmehthe Clean Air Act, which calls for
disapproval of a SIP revision where it “would” irfexe with the NAAQS. SeeCAA §
110(), 42 U.S.C. § 7410,
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Registrants also give consent for TCEQ and othdoreament
authorities to enter the permitted premises andhvestigate compliance
with the PCP Standard Permitd. Compliance investigations include the
review of records that are required to be mainthimeder the PCP Standard
Permit. These are, specifically, records that Vpfothat the pollution
control project is operated consistent with thenterof the PCP Standard
Permit and “in a manner consistent with good ingusind engineering
practices and in a way as to minimize emissions coflateral
pollutants . ...” Id. 8§ 116.617(e). Additionally, the SIP-approved
recordkeeping requirements of the Standard Perfarigram apply to any
PCP Standard PermiSee id8 116.617(b)(5) (incorporating 8 116.615(8)).

Because the PCP Standard Permit is not applicatdayt project with
even thepotential to interfere with the NAAQS and includes robust
enforcement and recordkeeping provisions—includingse of the SIP-
approved Standard Permits Program—the PCP Staiaindit satisfies the
requirements under the Clean Air Act for minor nsource review SIP
revisions.

V. EPA’s Failure to Examine the Implementation of the PCP
Standard Permit is Arbitrary and Capricious.

In reviewing the PCP Standard Permit, EPA is bawntxamine the

relevant data and articulate a satisfactory expi@amdor its action including
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a ‘rational connection between the facts found #mel choice made.”
BCCA Appeal Group355 F.3d at 824 (citingurlington Truck Lines371
U.S. at 168). But EPA failed to examine the faekevant to the PCP
Standard Permit.

Texas has used standard permits for pollution obmtrojects since
the mid-1990s. By reducing the regulatory burdéms implementing
pollution controls, these standard permits have—nfiore than a decade—
contributed significantly to Texas'’s efforts impeoits air quality. But EPA
ignores this experience—including several yearsxpierience with the PCP
Standard Permit, which it has disapproved.EPA does not consider
whether—in its implementation—the PCP Standard Retinmeatens the
NAAQS or any other provision of the Clean Air Act.

This experience is relevant to EPA’s disapprov@PA should have
considered it. EPA’s failure to explain its disegyal in connection with

this experience is arbitrary and capricious.

1 TCEQ submitted the PCP Standard Permit to EPA &tParevision on February 1,
2006. See75 Fed. Reg. at 56,425. The Clean Air Act requiEPA to act on the
submittal by August 1, 2007 SeeCAA 8§ 110(k), 42 U.S.C. § 7410(k) (allowing 18
months). EPA failed to take action and remainediatation of the Act until 2010. 75
Fed. Reg. 56,424.
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VI. EPA’s Disapproval of Section 116.610(a) and (byf the Standard
Permits Program Is Arbitrary, Capricious, and Contrary to Law.

Along with its improper disapproval of the PCP Siard Permit, EPA
improperly disapproved of provisions of Texas'srei@d Permits Program.
Specifically, EPA disapproved of Section 116.610(p}hrough (a)(5) and
(b) of the Standard Permits Programithout adequate notice, without any
statement of basis and purpose, and indeed abaewt rationale.
Accordingly, EPA’s disapproval of Section 116.600&ad (b) is arbitrary,
capricious, and a violation of Sections 553(b) &rjdof the Administrative
Procedure Act (APA).

A. EPA Violated the APA by Failing to Provide Notie of Its
Disapproval of Section 116.610(a) and (b).

EPA’s Federal Registenotice of its proposed disapproval discusses
the full scope of its proposed action in three ggac The first is at EPA’s
initial “Summary of its action; the second is at Section |, uniter heading

“What Action is EPA Proposing?the third is at Section IX, under the

heading “Proposed ActiohSee74 Fed. Reg. at 48,467, 48,469 & 48,477

(emphasis added). Nowhere in any of these plaoses EPA even hint that

it is proposing disapproval of any provision of &g Standard Permits

17 See75 Fed. Reg. at 56,453 (identifying Section 116(8XQ) through (a)(5) and (b) as
disapproved. But see75 Fed. Reg. at 56,450 (identifying only Sectior6.610(a) as
disapproved).
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Program. Its discussion is limited solely to theFPStandard Permit and
other unrelated provisionsSee id. At Section IX, EPA even provides
specific citations to each section that it proposeslisapprove. Section
116.610 is not among the sections listed for disagy. See/4 Fed. Reg. at
48,477.

References to Section 116.610 do appear in theopeoprulemaking

at Section lll, titled “What has the State Subndite See74 Fed. Reg. at

48,469-48,471 (emphasis added). There the notlemtifies Section
116.610(a), (b), and (d) as provisions for whichxd%® has submitted
revisions. 74 Fed. Reg. at 48,470. Section 1D6atd0 appears in a table at
Section Il that summarizes the changes that Taaassubmitted. 74 Fed.
Reg. at 48,471. The table includes the commenisdiproval, No action
on paragraph (d).”Id. Section Il also states that a “summary of EPA’s
evaluation of_each sectioand the basis for this proposal is discussed in
sections IV, V, VI and VII of this preamble.” 74eé. Reg. at 48,470
(emphasis added). There is not a single menti@eofion 116.610(a) or (b)
in any of those sectionsee 74 Fed. Reg. at 48,471-76, but Section
116.610(d) is mentioned once. That reference,eatio VIl, does not
indicate what action EPA contemplates for Sectid.610(d)—indeed,

consistent with the comment in the table, it couldlude no action or
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disapproval.See74 Fed. Reg. at 48,476 n.12. Whatever ambiguéytdble
might create is resolved by EPA’s discussion of shepe of its proposed
actions, particularly in Section IX, where EPA dfies each section it
proposed to disapprové&ee’/4 Fed. Reg. at 48,477.

Of course parties interested in the scope of ERAtposed action
may never encounter the table at Section Ill. Tbagnot reasonably be
expected to comb through every last word of EPA'sppsed rule. In
fairness, a person should be able to rely on EB&v®ral descriptions of the
scope of its proposed action. Indeed a personmestied in knowing the
scope of EPA’s proposed action would not look te fection identifying
what Texas has submitted. That person would tuthd “Summaryof that

action, or to the section titled “What Action is AProposing? or to the

section titled “Proposed Actighor to all three. But none of these sections

give notice that EPA intends to disapprove Sectid®.610(a) or (b).
Accordingly, EPA failed to provide notice as regairunder APA 8§ 553(b).
See5 U.S.C. 8§ 553(b)(3) (“notice shall include . hetterms or substance of
the proposed rule or a description of the subjantsissues involved”)See
also Long Island Care at Home, Ltd. v. Cokeb1l U.S. 158, 160 (2007)

(“Fair notice is the object of [APA § 553(b)(3)].")
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B. EPA Violated the APA and Acted Arbitrarily and
Capriciously by Failing to Provide Any Explanation for Its
Disapproval of Section 116.610(a) and (b).

In addition to its failure to provide notice of digsapproval of Section
116.610(a) and (b), EPA failed to provide any empton for its
disapproval. This too is a violation of the APAjdait shows EPA’s
disapproval to be arbitrary and capricious. Anrageacts arbitrarily and
capriciously where it fails to articulate a sattdfay explanation for its
action. BCCA Appeal Group v. ERB55 F.3d at 824. Here EPA articulated
no explanation. In addition, APA § 553(c) requireBAEto state the basis
and purpose of its actionSee5 U.S.C. § 553(c). EPA articulated basis
or purpose.

The only place in the record where EPA addressestibstance of
Section 116.610(a) and (b) is in its Technical Supocument (TSD).
Here, EPA compares the SIP-approved version ofi@®edtl6.610(a) and
(b) with the submitted amended versions. SpedificcEPA makes
comparisons for Section 116.610(a), (a)(1), (a)@)3), (a)(4), (a)(5), and
(b). Seelndex #2, App. A, at EPA_AR00000103-05.

EPA concludes that the changes to subsectionfif@)gh (a)(3) are

non-substantive, but proposes disapproval becausetermined that these
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provisions are not severable from the remainingipions’® Seelndex #2,
App. A, at EPA_AR00000103-04. The changes to stilmses (a)(4) and
(a)(5) are plainly non-substantive. They consishere formatting changes,
such as capitalization, punctuation, and reform@taf citations. Seelndex
#2, App. A, at EPA_AR00000104. The change at Silwse (b) simply
removes a reference to pollution control projeaishsthat no standard
permit can be used to authorize a major new soorrgrajor modification.
Seelndex #2, App. A, at EPA_AR00000105.

For an explanation of why EPA is disapproving sahbeas (a)(4),
(@)(5) and (b), the TSD refers the reader to Secudl of the Federal
Register Index #2, App. A, at EPA_AR00000104-05. Howe\ss noted
above, Section VII says nothing about subsectiapf (b). See74 Fed.
Reg. at 48,475-76. EPA’s notice proposing disaygirand its TSD simply
provide no basis for EPA’s disapproval of Texaswisions to Section
116.610(a)(1) through (a)(5) and (b).

EPA'’s final notice of disapproval likewise provides explanation of
EPA'’s decision to disapprove Section 116.610(gphr See’5 Fed. Reg. at

56,424-53. EPA's final notice goes so far as sadow any action on the

18 EPA does not identify the “remaining provisionsdrh which subsections (a), (a)(1),
(@)(2), and (a)(3) cannot be separated, nor doeffeits any explanation as to why they
cannot be separated.
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Standard Permits Program. EPA writes: “In thigtipalar instance, EPA’s
review is limited to Texas’s submission of a SIRis®n for a new PCP
Standard Permit at 30 TAC 116.617, not a SIP rewidor [the] general
Standard Permits Program.” 75 Fed. Reg. at 56,8Btause the record is
devoid of any explanation, EPA’s disapproval oftfer116.610(a) and (b)
Is arbitrary, capricious, and contrary to APA 8§ &§3 EPA’s action
disapproving of Texas's proposed SIP revisions khainerefore be
reversed. APA 8§ 706(2)(A), 5 U.S.C. 8 706(2)(A).
CONCLUSION

For the foregoing reasons, EPA’s disapproval ofkxab&s PCP
Standard Permit and Section 116.610(a) and (be&b3's Standard Permits
Program is arbitrary, capricious, and not in acaoo# with the law. The
State of Texas respectfully asks the Court to eathé disapproval and
remand it to EPA for prompt action in accordancthuhe federal Clean Air
Act.

Respectfully submitted,

GREG ABBOTT
Attorney General of Texas

DANIEL T. HODGE
First Assistant Attorney General
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- REGULATORY ADDENDUM
For the Court’s reference, this addendum includes the following regulatory
materials:
* 31 Tex. Reg. 515 (Jan. 27, 2006)
Texas Adoption of the PCP Standard Permit

* 68 Fed. Reg. 40,865 (July 9, 2003)
EPA Proposed Approval of the Standard Permits Program

» 68 Fed. Reg. 64,453 (Nov. 14, 2003)
EPA Final Approval of the Standard Permits Program

« 74 Fed. Reg. 48,467 (Sept. 23, 2009)
EPA Proposed Disapproval of the PCP Standard Permit

» 75 Fed. Reg. 56,424 (Sept. 15, 2010)
EPA Final Disapproval of the PCP Standard Permit

- 40CFR. §51.160-51.164
EPA Minor NSR SIP Regulations

* 30 Tex. Admin. Code §§ 116.601-116.606, 116.610-116.611 & 116.614-116.615
Texas Standard Permits Program

+ 30 Tex. Admin. Code § 116.617
Texas PCP Standard Permit

Reg. Add. 1
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. + + ¢
TITLE 30. ENVIRONMENTAL QUALITY

ADOPTED RULES January 27, 2006 31 TexReg 515
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PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 116. CONTROL OF AIR
POLLUTION BY PERMITS FOR NEW
CONSTRUCTION OR MODIFICATION

The Texas Commission on Environmental Quality (TCEQ
or commission) adopts amendments to §§116.12, 116,150,
116,151, 116,160, and 116,610; the repeal of §§116.180 -
116.183, 116.410, and 116.617; and new §5§116.121, 116.180,
116.182, 116.184, 116.186, 116.188, 116.190, 116.192, 116.194,
116.1986, 116,198, 116.400, 116.402, 116.404, 118.406, 116.617,

and 116.1200. Sections 116.12, 116.121, 116.150, 116.151, -

116.160, 116,180, 116.182, 116,188, 116.188, 116.190, 116.192,
116.194, 116.196, 116.198, 116.400, 116.610, and 116.617 are
adopted with changes to the proposed text as published in the
September 30, 2005, issue of the Texas Register (30 TexReg
6183). Sections 116.184, 116.402, 116.404, 116.406, and
116.1200 and the repealed §§116.180 - 116.183, 116,410, and
116.617 are adopted without changes to the proposed text as
published and the text will not be republished. The amended,
repealed, and new sections will be submitted to the United
States Environmental Protection Agency (EPA) as revisions to
the state implementation plan (SIP).

BACKGROUND AND SUMMARY QF THE FACTUAL BASIS
FOR THE ADOPTED RULES

EPA adopted revisions to 40 Code of Federal Regulations (CFR)
§§52.21, 51.165, and 51.166 in the December 31, 2002, puhli-
cation of the Federal Register (87 FR 251), which amended the
application of federal new source review {NSR) in alr quality per-
mitting. Federal NSR is friggered by a new major source or ma-
jor madification, If the area in which the source will be located is
also classifled as nonattainment for a pollutant that will be emit-
ted by the source, the source must offset the emissian increase
with emission decreases at other facilities or through the pur-
chase and retirement of emission reduction credits. The source
would also have to apply contrel fechnology that meets the low-
est achievable emission rate to the new and modified units,

Federal NSR reform is intended to limit the instances where fed-
eral NSR will be required of facilities that undergo modifications,
It will streamline plant modifications by allowing small changes
o be completed without the delay associated with federal NSR.
Currently, most modifications are evaluated to determine the ap-
plicability of federal NSR through a netting exercise. Nettingis an
accounting exercise where, prior to the modification of a facility,
the sum of emission increases and decreases over a specified
period of time at the plant site is determined. If the total exceeds
the major modification threshold, the modification is subject to
federal NSR. NSR reform provides an additional path that may
be taken to avoid federal NSR applicability (plant-wide applica-
bility limit (PAL)) as well as methods to minimize the emission
increase determined in the netting exercise (baseline and ac-
tual-to-projected actual emission rates).

The commission’s proposal on NSR reform was intended to inte-
grate the federal revisions within an existing state program that
addressed simitar situations concerning plant-wide emission lim-
its and baseline emission determinations. The commission also
solicited comments from affected industries on the relative ben-
efits of an integrated program versus an incorporatfon of the fed-
eral program without substantive changes. Itis clear from stake-

holder meetings and public comment that a prograrn matching
the federal rules is the preferred methed of accomplishing fed-
eral NSR reform. The commission agrees that it has tradition-
ally approached state NSR permitting separately from federal
NSR requirements. Additionally, the commission can continue
this approach under federal NSR reform without endangering the
attainment of maintenance of national ambient air quality stan-
dards (NAAQS) or affecting public health. The commission is
adopting rules implementing the federal program on PALs, ac-
tual-to-projected actual emissions test, and baseline determina-
tion without substantive changes to the federal model for these
programs.

The commission currently allows the inclusion of certain main-
tenance, startup, and shutdown (MSS) emissions In NSR
permits. The commission expects to consider rules to prescribe
authorization mechanisms and procedures for emissions not
historically authorized, including those for MSS activities. The
commission will also consider the authorization of emissions
that any well maintained, operated, and managed facility cannot
gliminate entirely. These emissions are therefore anticipated
and gquantifiable, yet unscheduled (QUAN). Examples are
emissions that may be released intermittently from a pressure
relief valve, line switching, compressor blow-downs, or even
a burst seal well before the end of its life expectancy. QUAN
emissions are arguably different in nature from the most com-
monly reported emissions events, those incidents resulting:
from inadequate maintenance, malfunctions, accidents, and
disasters, and therefore should be taken out of the classification
of "emission event" by providing an authorization mechanism.
These actions will enable the commission to authorize MSS and
QUAN emissions for inclusion in baseline emissions applicable
to the NSR raform program.,

The commission is also adapting & new version of the state pol-
lution control project standard permit that includes required fed-
eral changes emissions netting. The new standard permit also
includes authorization requirements for MSS and is reorganized,

Plant-wide Applicabiiity Limit

The adopted version of the site-wide PAL closely follows the fed-
erai mode! and is established for each pollutant using the base-
line emission rate for each facility. A cantrol technology evalua-
tion is required only if a cap increase is sought, The PAL can be
reduced at renewal if emissions are less than 80% of the cap.
The PAL baseline emissions will include authorized MSS and
QUAN, .

Baseline

The emission increase associated with a modification is deter-
mined by taking the difference, in tons per year, between the pro-
posed emission rate and the actual annual emissions {(or base-
line emissions) during the baseline period. The bassline pe-

- riod can be any consecutive 24-month period in the previous

ten years (typically that period where the emissions from the fa-
cility to be modified are the greatest). The baseline period is -
a 24-month period in the previous five years for electric utility
steam generating units.

Actual-to-Projected Actual Emissions Test

Federal NSR reform allows use of a projected actual emission

rate to be used to determine a project emission increase with

compliance tracked for five to ten years. Additionally, any calcu--
lated emission increase can be reduced by the emissions that

could have been accommeodated in the baseline period.

31 TexReg 516 January 27, 2006 Texas Register
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Federal NSR reform included two other components, the clean
unit designations and pollution control projects. As a result of a
petition for review of EPA's final action, on June 24, 20085, the
District of Columbia Circuit Court of Appeals in State of New
York, et al v. U.S. Environmental Protection Agency, No. 413
F.3d 3 (D.C. Cir 2005), vacated the clean unit and pollution con-
trol project provisions of the rule and remanded recordkeeping
provisions to the EPA, As a result of this court decision, the com-
mission has not adopted rules concerning clean unit and fed-

~eral pollution control projects. The commissicn is adopting the
standard permit for state pollution control projects. The standard
permit for state pollution control projects allows projects that will
have better or equivalent controls, but increases and decreases
for projects qualifying for the standard permit for state pollution
control projects requires evaluation for federal permitting appli-
cability, which may include netting calculations, This new re-
quirement for the state pollution control projects is also a result
of the June 24, 2005, ruling, which does not allow a federal NSR
exemption for incidental emission increases resulting from pol-
lution control projects. In addition, the standard permit for state
pollution control projects may be used to authorize emissions
reductions and collateral increases for facilities authorized un-
der a permit by rule as iong as any collateral increases do not
cause emission rates to exceed [imits found in 30 TAC §106.4(a),
Requirements for Permitting by Rule, or other standard permits
as long as any collateral increases do not exceed the limits of
§116.610, Applicability.

SECTION BY SECTION DISCUSSION

The cammission adopted administrative changes throughout this
rulemaking to be consistent with guidance provided in the Texas
Legislative Councl! Drafting Manual, November 2004, and to
conform with Texas Register requirements and agency guide-
lines.

§116.12. Federal Permif Definitions.

The commission amended the title of §116.12 to reflect the ad-
dition of all definitions associated with federal NSR or praven-
tion of significant deterloration (PSD) permit applicability analy-
sis. In addition to the changes necessary to incorporate NSR
reform into the nonattainment permit program, the commission
has adopted changes associated with including PSD applicabil-
ity analysis. These definitions now apply to the revised sections
of the PSD rules in Chapter 116, Subchapter B, Division 6, Pre-
vention of Significant Deterioration Review, as well as the new
sections associated with PAL permits.

The definition of actual emissions, in paragraph (1), has been
amended to exclude this definition from being used in the fed-
eral NSR applicability test. |n rasponse to public comments,
the commission specified that actual emissions are determined
over a 24-month period instead of two years. When determining
whether the emission increase associated with a project is signif-
icant, the baseline actual emissions, deflned in new paragraph
(3}, must be used, Paragraph (3){A} allows electric utility steam
generating units to identify baseline actual emissions as the rate,
in tons per year, at which an existing unit emitted the pollutant
during any consecutive 24-month period within the five-year pe-
riod immediately preceding construction. A different time pericd
may be selected if it Is shown to be more representative of nor-
mal source operations. This |s consistent with past guidance
provided by EPA for these sources. In respanse to public com-
ment, the commission deleted the word "average" as a modifier
for "emissions" and changed "reviewing authority" references to
"executive director," The commission made this change to refer

to "executive director” through the definitions added to §116.12
for the implementation of N8R reform.

Paragraph {3)(B) allows other source types to choose 24 con-
secutive manths in the ten years preceding start of construction
to establish their baseline emissions. In this case, the source
must adjust this emission rate down for any emission limitations
that would currently apply to the facility. These limitations include
requirements in the SIP, federal rules (with the exception of 40
CFR Part 63}, or permit requirements that would apply when the
analysis is completed.

Paragraph (3){C) identifies baseline emissions for new facilities
as being zero and also defines baseline emissions for new facili-
ties that have operated for less than two years to be the facility’s
potential to emit. Paragraph (3)(D) requires that a project affect-
ing all facilities use the same 24-month baseline period for each
pollutant. For example, if a project affected five facilities that
emitted volatile organic compounds and particulate matter, all
five would have to identify the same baseline period for volatile
organic compounds; however, a different 24-month period could
be chosen for particulate matter. The source must have suffi-
clent records o document the baseline emissions, which cannot
have occurred hefore November 15, 1990,

Paragraph (3){D) alse requires that baseline emission rates be
adjusted down to exclude noncompliant emissions. The EPA's
reform rule requires that baseline emissions include startup,
shutdown, and malfunction emissions. The commission's policy,
which has evolved aver a number of years, currently allows for
permitting of emissions from certain MSS activities. Changes
to this policy are being evaluated. The commission has been
unsuccessful in getting clarification on the EPA's basis for inclu-
sion of malfunction emissions in the baseline calculation. Given
these circumstances, paragraph (3)(E) has been added to allow
for the inclusion of those emissions that could currently be au-
thorized to be included in the baseline. The commission deleted
the phrase "in a permit action under Chapter 106 of this title
(relating to Permits by Rule) and this chapter” because these
are types of authorizations and the phrase is redundant. Given
that sources would become aware of this change with adoption
of this rule amendment, the effort involved in authorizing these
types of emissions, and the baseline peried having to be within
tan years of the project, this method of determining baseline
emisslons would be available for some time but not beyond
ten years from the effective date of this rule amendment. After
that date, all baseline emissions will have to have been autho-
rized. Paragraph (3)(D) also requires that fugitive emissions be
Included in the baseline to the extent they can be quantified.

In response to public comment to adopt a version of NSR re-
form closer to the federal model and to be consistent with the
use of federal terms, the commission had added definitions for
“"Basic design parameters,” "Major facility," "Replacement facil-
ity,” "Significant facility," and "Small facility." The term “facility”
has been substituted for the federal term "emissions unit" in the
appropriate definitions. The term "facility” is an established part
of the commission's permitting program and is synonymous with
"emissions unit." The remaining paragraphs have been renum-
bered as a result of the added definitions.

Paragraphs (7) and (8), associated with the federal definition of
clean coal, have been added as a result of including PSD appli-
cability into the definitions under this section. The definition of
ds minimis threshold test in paragraph (12) has been revised to
reference significant levels, including those for PSD as well as
nonattainment. [n response to public comment, the commission
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substituted the term "significant level" for "major medification” in
Table 1 in the definition of "Major modification” in §116.12.

The federal definition of electric utility steam generating unit is
provided In new paragraph (13). The definition identifies those
units that are subject to a different baseline emissions determi-
nation than other source types. New paragraph (14) defines fed-
erally regulated NSR pollutant, providing a compraehensive list of
pollutants that may be subject to federal NSR.

The definition for major stationary source has been renumbered
as paragraph (17) and has been modified to remove references
to facility for clarity, as well as to include PSD review within the
definition. 40 CFR §51.166(b)}{1) is referenced to identify tha
PSD major source thresholds. The "source" identified in this def-
Inition is the EPA NSR source that is, in most cases, analogous
to "account" as defined in 30 TAC §101.1, General Air Quality
Definitions.

Anumber of changes are adopted for the definition of major mod-
ification in renumbered paragraph {18). The commission added
language to incorporate PSD review into the definition and ref-
erences to facility have been removed for clarity. Language has
been added to clearly identify the two criteria, a significant project
emission increase and a significant net emission increase, that
must be met for a modification to be considered major at a major
source, In response to public comment concerning the adoption
of a PAL program closer to the federal model, the commission
substituted the term "significant level" for "major modification” in
Table 1, and deleted the proposed expansion of the definition to
identify projects performed at facilities within a2 PAL as being ma-
jor modifications if the modifications result in emission increases
at facilities outside the PAL that are significant.

The commission adopted changes to the definition of net
emission increase in renumberad paragraph (20) specifying
that baseline actual emissions are to be used to determine
emission increases and decreases, adjusting the language to
accommodate for PSD applicability, and excluding emission
increases at facilittes under a PAL from being creditable, Under
the amendment, emission decreases cannot be counted in
hoth an attainment demonstration and credit for nonattainment
netting because this would be double credit for the same reduc-
tion. Emisslon decreases need only be enforceable rather than
federally enforceable. The commission deleted the phrase "en-
forceable as a practical matter" and will just use "enforceable.”
The commission also substituted the term "project emissions
Increase” for "total increase in actual emissions from a particular
physical change. . ." because this concept is included within the
definition of "Project emissions increase." In response te public
comment the commission deleted the proposed revision that
stated that emission decrease cannot have been relied upon in
the issuance of a PAL. The commission made the same deletion
in the definition of "Offset ratio” in paragraph (21).

The commission adopted new paragraphs {22) - {26) to incorpo-
rate definitions from NSR reform related to PALs Into the com-
mission rules. These new paragraphs include definitions for:
PAL; PAL effective date; PAL major modification; PAL permit;
and PAL pollutant. In response to public comment, the commis-
sion modified the proposed definition of PAL pollutant to restrict
its application to major sources. The commission deleted the
phrase "enforceable as a practical matter" and will just use "en-
forceable.”

The requirement to use baseline actual emissions has been
added to renumbered paragraph (28), in the definition of "Project

net" The commission also substituted the term "project emis-
sions increase” for "total increase in actual emissions from a
particular physical change. . ." because this concept s included
within the definition of "Project emissions increase.”

The commission adopted new paragraphs (28) and (30) fo de-
fine the new concepts of projected actual emissions and projects
emissions increase, The project emisslons increase may be de-
termined in a different manner than the other emission increases
that might be part of a netting exercise (used to determine the
net emisslons increase). For existing facilities, the emission in-
crease at modified or affected facilities may be determined by
using the projected actual emissions rate rather than the poten-
tial to emit for the facility. The projected emission rate must be
developed using all relevant information including company pro-
jections and filings with regulatory authorities. The basis for the
prajection must be malntained by the source and would be sub-
mitted with any documentation reqguired for a state NSR autho-
rization to demonstrate that the project is not subject to federal
review. The source would be required to demonstrate compli-
ance with the projected emission rates for ten years if there was
a change to the source's potential to emit or increase in capacity.
Other affected facilities would be required to demonstrate com-
pliance with projected rates for five years.

The actual-to-projected actual emissions rate test also allows
the source to remove from the project increase any emissions
increase that could have been accommadated in the baseline
period. These must be unrelated to the project and may include
demand growih. This federal rule change extends this concept
that was developed for the electrical generation industry where
traditionally there had been a captured, or limited, customer base
that was expected to grow at some rate unrelated to the available
capacity of the generator, While this concept appears reason-
able for the electric power industry as well as some sources with
a limited customer base due to geography (such as gasoline ter-
minals), it Is not as useful for industries that have national or in-
ternational markets served by multiple sources. In these cases,
a demonstration is required that the market conditions expected
in the future would be significantly different than any time in the
past ten years and that if they had occurred in the baseline, they
would have resulted in different operations. It is likely that this
case would only be made in cases such as a prolonged outage
at a major producer or a significant shift in market conditions.
The determination of what could have been accommodated is
limited to what could have been produced or handled and does
not allow for changes in emissions that could have occurred due
to a lower emission control device efficiency or the use of a fuel
or solvent that might have resulied in greater emissions.

The commission adopted a definition for "Temporary clean coal
technology demonstration project” as new paragraph (36) to fully
incorporate all of EPA's exclusions to what is considerad a major
modification under NSR reform.

§116.121. Aclual-to-Projected Actual and Emissions Exclusion
Test for Emissions Increasses.

The commission adopts this new section to require documen-
tation associated with the prejected actual emissions rates and
records of compliance as identified in the federal rule. New sub-
section (a) requires 8 demonstration that federal NSR does not
apply be submitted with any permit application or registration.
This demonstration must be documented by records that include
a project description, the facilities affected, and a description of
the applicability test. New subsection (b) requires monitoring of
emissions that could increase as a result of the project if pro-
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jected actual emissions are used to determine the project emis-
sion increase at a facility.

New subsection (c) requires electric ufility steam generating
units to provide the executive director documentation of emis-
sions for each calendar year that records are required under
the actual-to-projected actual test. New subsection (d} requires
faciliies, other than electric generating units, to submit a re-
port to the executive director if annual emissions exceed the
baseline actual emissions by a significant amount. Any other
information that the owner or operator wishes to include in the
report, such as an explanation as to why the emissions differ
from the preconstruction projection, may be included as well,
New subsection (e} establishes record retention periods and
was modified in response to public comment to allow review
hy lacal pallution control programs and the general public of all
documentation required under this section.

The commission expects that projected actual emissions will
be used extensively in registrations or claims for non-PSD and
nonaftainment NSR authorizations where a maximum allow-
able emission rate is not specified in the rule, The use of a
projected actual emissions rate for a modified source in these
NSR construction permits is expected to be limited because the
allowable emission rate would not generally be based on an
activity level that would not be reached for more than ten years.
The commission is adopting changes in subsections (a), {c},
(d}, and (e} to make language more concise and to specify the
use of a calendar year for the submission of reports.

§116.150. New Major Source of Major Modification in Ozone
Nonattainment Areas.

The commission deleted the date (June 15, 2004) in subsection
{a), which would apply major modification determination based
an the date an application is determined administratively com-
plete. In response to EPA comment, this determination will be
made based on the issuance date of the permit. The commis-
sion is adopting subsection (a)(1) and {2) that specifies when the
requirements of this section will apply fo facilities. The section
will apply on the effective date of the permit for facilities located
in areas that are designated ozone nonattainment on the effec-
tive date of this section. For those areas that are designated
nonattainment after this section is effective, the section will apply
based on the date a permit application Is administratively com-
plete.

The amendment to subsection (b} deleted language referring to a
modified facility that will be a new major stationary source, which
has caused confusion about what constitutes a major medifica-
fion at an emission source that becomes major after the modi-
fication, A minor modification to a minor source that results in
a major source does not qualify the modification as major. The
commission refers to the definitions of major stationary source
and major modification in §116.12 to make this determination.
The commission also substituted the term "facility” for "emis-
sion unit" in subsection {e){1} for consistency in use of terms.
The amendment to this section added a reference to "significant
lavel" consistent with changes in §116.12 and updated that sec-
fion's title to Nonattainment and Prevention of Significant De-
terioration Review Definitions. In response to public comment,
the commission also amended subsections (c}{3) and {d){2) to
indicate that project emission increases must be less than the
significant level before and after netting.

In response to public comment, the commission deleted the
phrase “aggregated over the contemporaneous period” from

subsection {e). This term "contemporaneous period” is included
in the definltion of "De minimis threshold test (netting)" and was
redundant.

§116.151. New Major Source or Major Modification in Nonattain-
ment Area Other Than Ozone.

The commission adopted amendments to this section consisting
primarily of administrative and formatting changes. The refer-
ence to November 15, 1892, has been deleted from subsection
{a) because that date is not applicable for application of the sec-
tion. The commission substituted the term "facility” for "emission
unit” in subsection (¢){1) for consistency in use of terms. Subsec-
tions {b) and (c) state when netting is required, and subsection
(c) was amended to delete the reference to "contemporaneocus
pericd" because this term is included in the definition of "De min-
imis threshold test (netting)."

§116.160. Prevention of Significant Deterioration Requirements,

The amendmenit to this section limits the incorporation by refer-
ence of definitions from 40 CFR §52.21 that are used to admin-
ister the PSD program, deleting most of the language in subsec-
tion (a) and all of the language in existing subsections (b) - (d).

and all of the language in existing subsections (b) - (d).

Amended subsection (a) deleted the federal rule references and
replaced them with language that requires a proposed new major
source or major modification in an attainment or unclassifiable
area to meet the requirements of this section.

The new subsection {b} states that the de minimis threshold test
(netting} Is required for all modifications to existing major sources
of federally regulated NSR pollutants, unless the proposed emis-
sions Increases associated with a project, without regard to de-
creases, are less than major modification thresholds for the pol-
lutant.

New subsection (c) incorporated by reference the following
definitions and requirements located in 40 CFR §52.21: base-
line concentrations, baseline dates, baseline areas, innovative
cantrol technology, federal land manager, terrain, Indian reser-
vations/governing bodies, incremants, ambient air ceilings,
restrictions on area classifications, exclusions from Increment
consumption, redesignation, stack heights, exemptions, source
impact analysis, air quality analysis, source information, ad-
dittonal impact analysis, sources impacting federal Class |
areas, and innovative technology. Other definitions used for
the PSD program or visibility in Class | areas program are
currently in the commission’s rules. The term "aggregated over
the contemporaneous period" was deleted from subsection
(c) because the term Is included within the term "De minimis
threshold test (netting)." The amendment also substituted the
term "facility” for "emissions unit" in the definitions incorporated
from the CFR because the commission's permitting actions are
based on the individual facility or groups of facilities as defined
in the commission's rules. The term "executive director” also
replaces "administrator" in portions of 40 CFR §52.21{g) and
(v}. In response to public comment, the requirement to issue a
PSD permit within a year of receipt of a completed application
has been deleted from subsection (c)(4).

Existing subsection (d) has been re-designated as subsection
(e).

In addition to renaming Subchapter C, the commission alsc
adopted a new Division 1, Plant-wide Applicability Limits.

§716.180. Applicability.
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This adopted section limits a PAL to one pollutant as required
by the EPA and a site to one PAL parmit in subsection (a). The
commission is deleting the reference to state or federal permit
and will use the term "NSR permit" A PAL permit may contain
separate PALs for several pollutants and will likely be consol-
idated with an NSR construction or flexible permit at the site.
Subsections (b} and {c) identify the administrative procedure for
changes in ownership, as well as responsibility for the PAL per-
mit application. The commission is changing the phrase "new
ocwners of facilities, group of facilities, or account" to "new owner
of a major staticnary source" as a more inclusive term.

§116.182. Plant-wide Appificability Limit Permit Application.

This new section identifies the infermation necessary for a
PAL pemmit application. Paragraph (1) requires the facilities
that would be included In the PAL to be identified with their
design capacities and potential to emit and NSR authorizations.
Paragraph {2) requires that the baseline emissions for those
facilities be identified so that they may be used to set the PAL.
Paragraphs (3) and (5) require the applicant fo identify how
plans to monitor and use that information will be used to demon-
strate compliance with the PAL. This information will serve as a
starting point to develop PAL permit conditions. :

The commission did not adopt the proposed new paragraphs (4)
and (6} requiring that best available contrel technology (BACT),
on average, be Implemented on all existing facilities to be in-
cluded in the PAL over a period of time (typically less than five
years). This is consistent with the commission’s declsion to im-
plement NSR reform in a form closer to the federal model. Para-
graph (6) would have required an implementation schedula for
BACT if control technology required upgrading.

§116.184. Application Review Schedule.

This new section requires that PAL applications be reviewed on a
schedule similar to other air permits as provided forin §116.114,
Application Review Schedule.

§116.186. General and Special Conditions.

This new secticn identifies the PAL as an annual emission rate
for a federally regulated NSR pollutant covering all facilities iden-
tified in the application In subsection (a). Emissions from ali fa-
cilities must be determined and compliance with the PAL must
be documented monthly. The commission is deleting the unnec-
gssary phrase "enforceable as a practical matter” and will just
use "enforceable." The commission is also substituting the word
"demonstrate” for "show."

Subsection (b} identifies the general conditions applicable to ev-
ery PAL. Paragraph (1) emphasizes that the PAL is not an autho-
rization to construct but only sets an emission rate, below which
federal NSRis not required. Paragraphs (2) and (3) identify sam-
pling procedures and how a pamit holder might obtain approval
for an equivalent method. These requirements ensure consis-
tency between various types of the commission’s air permits.
The commission has substituted the word "are" for "will be" to
more accurately indicate the applicability of the section.

Subsection (b)(4) integrates common recordkeeping and report-
ing requirements for most other air permits with the much more
extensive requirements identified in the EPA rule. Paragraph
{(4)(A) and (B) require that the PAL permit application and recards
associated with demonstrating cap compliance be malntained
nn site. Subsection (b}{4) includes the reporting requirements
ifrom the EPA rule. Consistent with its decision to adopt a PAL
program equivalent with the federal model, the commission de-

termined that the semiannual and deviation reporting require-
ments proposed in subsection (b}(4) were not sufficiently con-
sistent with the federal rule requirements and added subsection
{b){4)}C) and (D) to incorporate federal requirements. Proposed
subsection (b){5) was not adopted for consistency with the fed-
eral rules,

Renumbered paragraphs (5) and (6) contain language common
to air permits identifying what facilities are covered by the PAL,
and requiring proper operation of control equipment and com-
pliance with all rules. The PAL life of ten years is identified in
paragraph (7). Paragraphs (8) and (9) incorporate requirements
from the EPA rule raquiring facility emissions to be reported as
the potentlal to emit if monitoring data is not available, and that
all data used to establish the PAL be revalidated at least every
five years. The commission also added subsection (b)(10) al-
lowing the extension of a PAL while an application for renewal is
being considered.

Subsection (c) identifies those EPA requirements that must
be incorporated into the permit through special conditions. All
facllities in a PAL must be monitored using one of the fallowing
four methods: mass balance; continuous emission monitaring
system, continuous parameter monitoring system, or predictive
emission monitoring system; or emission factars, An alternate
approach may be approved by the executive director. Perfor-
mance standards for each type of monitoring are specified.
The special conditions will also require a BACT implementation
schedule, if applicable. For consistency with the federal rule,
the commission deleted subsection {c){4), which had required
an implementation schedule for BACT.

§116.188. Plant-wide Applicability Limit.

This new section identifies how the PAL is to be determined, The
commission is substituting "is " for "will be established as" in the
opening paragraph to more clearly define a PAL. In response to
public comment, the commission added a specification requiring
reduction of the PAL baseline emissions resulting from perma-
nent shutdown of facilities. Paragraph (1) allows the inclusion
of emissions, up to the significance level, in addition to baseline
emissions. Forconsistency with the federal rule, the commission
did not adapt the provision requiring addition of the significance
level to project emission increases. Paragraph (2) limits all fa-
cilities to the same baseline period for a given pollutant. Far
consistency with the federal rule, proposed paragraph (3) that
addressed determination of the PAL if there is a major modifi-
cation involved was not adopted. Paragraph (4), renumbered as
paragraph {3}, requires that the PAL be reduced for any effective
rules that have a future compliance date.

§116.190. Faderal Nonattainment and Frevention of Significant
Deterioralion Review.

This new section identifies that any changes that occur under a
PAL are not considered federal modifications unless the PAL will
be exceeded. Subsection {b) restricts the generation of offsets
from facilities under a PAL to cases where the PAL is lowered
and such a decrease would be creditable without the PAL. For
consistency with the federal rule, the commission added subsec-
tion (c), which states that a physical or operational change not
cat:sing an exceedence of a PAL is not subject to federal NSR
review.

§116.192. Amendmentis and Alterations.

Consistent with its decision to adopt a PAL equivalent to the
federal madel, the commission made extensive revisions to
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§118.192, which include the requirements for reopening a PAL
permit and increasing a PAL.

The commission retained the requirement that would allow in-
creases to a PAL only threugh amendment in subsection {a). The
commission deleted the regquirement that the new or modified fa-
cilities causing the need for the PAL increase be reviewed under
the appropriate federal NSR program. The amended PAL re-
mains subject to public notice, and the PAL increases are efiec-
tive when the new and modified units become operational. The
commission added subsection (a)(1), which would require the
considered application of BACT or equivalent technology where
a facility proposes to add or modify units in such a way as to
equal or cause an sxceedance of the PAL, Such an increase
would be authorized only if the source would not be able to main-
tain emissions below the PAL assuming application of BACT or
BACT-equivalent contrals. The commission added subsection
(a)}(2), which requires federal NSR permits for all facllities that
equal or exceed a PAL. The new PAL would be the sum of the
allowable emissions for each new or moedified source after the
application of BACT. Subsection {(a)(3) requires any new PAL to
be effective on the day any new unit that is part of the PAL be-
gins operation. Subsection (a)(4) states that the PAL shall be the
sum of the allowable emissions for each maodified or new facility,
plus the sum of the baseline actual emissions of the significant
and major emissions units after the application of BACT-equiva-
lent controls as identified in subsection (a){1) of this section, plus
the sum of the baseline actual emissions of the small emissions
units.

The commission did not adopt proposed subsection (b), which
limited reconsideration of controls associated with a PAL to
amendments, but allows for changes in the implementation
schedule to be requested through alteration. The commission
adopted a new subsection (b), which identifies other changes
that may be completed by alteration. These include changes to
the special conditions that do not increase the emission cap.

§116.194, Public Notice and Comment,

The commission adopted a revised version of this section to re-
quire notification of intent to issue a permit allowing for public
comment and an executive director response. These public no-
fice requirements are similar to what the commission currently
uses for permitting grandfathered facilities, and the commission
has determined that they are equivalent to federal notice require-
ments for PALs. The public notice requirements for the issuance
of a PAL permit does not exempt applicants for an NSR permit
from meeting the requirements of Chapter 116, Subchapter B.

§116.196. Renewal of a Plani-wide Applicability Limit Permit.

This new section requires thata PAL renewal application be sub-
mitted within six to 18 months of the PAL expiration date in sub-
section {a). Submittal within that time period ensures that the
PAL will not expire. Subsection (b) makes all PALs issued with
flexible permits under past guidance subject to renewal under
this proposed rule. Any PAL that has been in place for more
than ten years must be submitted for renewal by December 31,
2008, or within the time specified, whichever is later,

Subsection {c) identifies the information necessary for a renewal
application. This Information includes the proposed PAL level
and any other information that the executive director may require
to determine at what level to renew the PAL. For consistency with
the federal rule, the commission did not adopt provisions that
would have reguired identification of and justification for those
gualified facilities to be included in the PAL and the potential

to emit for qualified facilities and highest consecutive 12-month
emissions In the last ten years for those that are not qualified.

Subsection {(d} would require public notice for the renewed PAL.
For cansistency with the federal rule, the commission did not
adopt the proposed language of subsection (e) that would have
required the summation of the potential to emit for qualified fa-
cilities and the greatest rolling 12-month emissions for the fa-
cilitiss that are not qualified. The commission adopted revised
language in subsection {(e) allowing adjustment to a PAL if emis-
sion levels are greater than or equal to 80% of the PAL and if the
executive director determines that a new PAL is more represen-
tative considering technology, economic factors, or the facility's
prior voluntary reductions.

To be consistent with the federal rule, the commission adapted
a new subsection {f) allowing for adjustment of a PAL affected
by new state or federal requirements during the PAL effective
period at the time of PAL or federal operating permit renawal,
whichever ocours first.

§116.198. Expiration or Voidance.

Ta be consistent with the federal rule, the commission adopted
language in this section significantly different than language that
was proposed. The commission did not adopt the requirement
for technology upgrades prior to PAL expiration or voidance. The
adopted language in subsection (a) specifies the ten-year term
of PAL permits. Subsection (b) addresses PALs that will not be
renewed and allows owners of PAL sites to propose allowable
emisslons for each facility that was covered under the PAL, The
exacutive director will decide on the allowable emissions distri-
bution and Issue revised permits.

§116.400. Applicability; §116.402. Exclusions; §116.404. Appli-
cation; and §116.408. Public Notice Requirements.

These new sections contain idenfical language to that found in

. the current §§116.180 - 116.183. These sections apply to the

regulation of sources of hazardous air pollutants. The new sec-
tions are adopted as a reorganization of this chapter in order to
accommodate new sections concerning NSR reform and do not
contain any substantive changes. The commission adopted ad-
ministrative changes to be consistent with previously mentioned
guidelines and o remove dates that are no longer applicable.

The commission adopts the repeal of §116.410, Applicability.
§116.610. Applicability.

The adopted amendment to this section remaves references in
subsection (a){1) to specific paragraphs within 30 TAC §106.261
because the paragraph numbering of §106.261 has changed.
The reference to §106.262 s delsted because §106.281 refers
to the use of §106.262, when applicable. The adopted change
to subsection (b) deletes the exemption from NSR requirements
for projects authorized under proposed new §116.617. As dis-
cussed earlier, this change is based on the June 24, 2005, de-
cision that vacated EPA rules exempting incidental emission in-
creases from NSR. In response to public comment, the com-
mission adopted language referring to §116.12 for definitions of
"major stationary source" and "major modification.”

The commission adopted the repeal of §116.617, Standard Per-
mits for Pollution Control Projects.

§116.617. State Poliution Control Profect Standard Permit.

This adopted new section incorporates existing reguirements
listed throughout the current rule, while clarifying the language
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In new subsection {a). Subsection (a) Is organized into para-
graphs (1) - {4}, which include scope and applicability conditions
currently found in existing §116.617. Proposed new subsection
(a)}1) lists the three types of existing authorizations that may
be modified by a state pollution control project standard permit.
New subsection (a)(2) clarifies the types of projects that may be
authorized by a state pollution control project standard permit,
recrganized from the existing §116.617 reguirements.

New subsection (2)(3) outlines the prohibitions for use of the
state pollution control projects standard permit, clarifying the ex-
isting intent and requirements of current §116.617. Specifically,
subsection (a)(3) does not allow preduction facilities to be re-
placed or modified in any way under this authorizatfon since
these types of changes need to be reviewed for BACT and po-
tential harmful effects to health and property in accordance with
Texas Heaith and Safety Code (THSC}, Chapter 382, the Texas
Clean Air Act (TCAA), §382.0518 and §116.610, unless the con-
ditions of a standard permit or permit by rule are met. Subsec-
tion {(a){3)(A) states that the standard permit will not be used to
authorize complete replacernent of an existing facility or recon-
struction of a preduction facility.

New subsecticon {a){3){B) states that any collateral emission in-
crease associated with the state pollution control project stan-
dard permit must not cause or contribute to any exceedance of
an NAAQS or cause adverse health effects. The commission
clarified subsection {a)(3)(C} to prohibit the use of the state pol-
lution centrol project standard permit for the purpose of bringing
a facility or group of facilities into compliance with an existing au-
thorization or permit, unless approved hy the executive director.

New subsection {a){(4) addresses how projects that have been
registered under the previous version of §116.617 may continue
to be autharized and subsequently meet the conditions of new
116.617. Projects authorized prior to the effective date of this
rulemaking may defer the inclusion of emission increases or de-
creases resulting from the project until future netting calcula-
tions, Paragraph (4) allows currently authorized control projects
to continue operation uninterrupted until the ten-year renewal an-
niversary of the original registration or until otherwise incorpo-
rated into & permit or standard parmit. The review period of 30
days Is extended to 45 days to allow evaluation of netting, which
would be required under the state pollution control projects stan-
dard permit.

New subsection (b} is organized into paragraphs (1) - (5) and
includes the general requirements dispersed throughout current
§116.617. Subsection (b}(1) requires compliance with the spe-
cific conditions of §116.604, Duration and Renewal of Regis-
trations to Use Standard Permits; §116.605, Standard Permit
Amendment and Revocation; §116.610, Applicability, §116.611,
Registration to Use a Standard Permit; §116.614, Standard Per-
mit Fees; and §116.615, General Conditions, While these re-
quirements are not new, they are reorganized o emphasize and
remind applicants of these conditions to ensure submittal of more
complete registration information.,

New subsection {b)(2) was proposed containing a new require-
ment specifying that construction or implementation of the state
pollution control projects standard permit must begin within
180 days of receiving writien acceptance of the registration
from the executive director, and that changes to maximum
allowable emission rates are effective only upan completion or
implementation of the project. In response to public comment,
the commission retained the traditional 18-month start of con-

struction window with one 18-month extension consistent with
§116.120, Voiding of Permits.

New subsection (h){(3) exempts for state pollution control
projects standard permits from the emission limits and distance
requirements of permit by rule, §106.261, as referenced in
§116.610(a)(1). Pollution control projects are considered envi-
ranmentally beneficial so any emission increases assoclated
with these projects do not require further authorization.

New subsection (b)(4) contains a new requirement that pre-
dictable MSS emissions directly associated with the state
pollution control projects standard permit be included in the
maximum emissions represented in the registration application,
consistent with the ongoing efforts of the commission to autho-
rize all aspects of normal operations.

New subsectlon (b}(5} contains the same requirements as the
previous §116.617(5) and {6) and limits emission increases to
only those directly as a resuit of the pollution control project.
Any incidental production capacity cannot be authorized by the
state pollution control projects standard permit, but requires
some other preconstruction authorization. In response to public
comment, the commission included a provision allowing the
recovery of lost capacity due to a derate.

New subsection (c) includes the same requirements as in cur-
rent §116.617(4), as well as two new requirements, Subsec-
tion (c) is organized into paragraphs (1) - (3) and pertains to re-
quirements specific to replacement projects. Subsection {c)(1)
repeats language from §116.617(4) and allows replacement con-
trols or technigues to be different than those currently authorized
as long as the new project is at least as effective in control-
ling emissions, Subsection {c){2) allows for increases in M33
emissions If these emissions were reviewed as part of the origi-
nal authorization for the existing control equipment or technique,
and if the increases are necessary to Implement the replacement
project. Subsection (c){(3) is intended to clarify that the applica-
ble testing and recordkeeping requirements associated with the
currently permitted control or technique apply to the replacement
to ensure continuing compliance with associated emission limits.
If the control or technique is substantially different than an exist-
ing control or technique, applicants may also propose equivalent
alternatives for review by the executive director,

New subsection (d) clarifies the requirements of current
§116.617(44(C), adds varying fees for different project types,
and clearly specifles documentation required in a state pollu-
tion control projects standard permit registration application.
New subsection (d)1) includes existing language found in
current §116.617{4){C}, but changes the required fees based
on whether the project or change in representation results in an
increase in the maximum authorized emission rates, Changes
to fee requirements are adopted to encourage the installation
and use of paollution control projects, especially where there is
no increase in emissions or the changes require minimal review.
This subsection also describes when a registration should be
submitted and when construction or implementation may begin.
Various deadlines are proposed to provide flexibillty and encour-
age the use of poliution control projects. Regardless of these
deadlines, all projects must meet all requirements of the state
pollution control projecis standard permit and the responsibility
to do so remains with the applicant at all times. New subsec-
tion (d}(2) clarifies registration requirements. These include a
process and project description, a list of affected permits and -
emission peints, calculated emission rates, the basis of those
emission rates, proposed monitoring and recordkeeping, and
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the proposed method for incorporating the state poliution control
projects standard permit into existing permits. In response fo
public comment, the commission deleted the term "registration
application" and replaced it with "registration.”

New subsection {e) incorporates requirements found in
§116.615, General Conditions, but expands, clarifies, and
focuses those requirements specifically for the state pollution
control projects standard permit. New subsection {e)(1) em-
phasizes that a project should be constructed and operated
in accordance with good engineering practices to minimize
emissions. New subsection (e)(2) specifically requires copies of
documentation to be kept demanstrating compliance with this
standard permit.

New subsection {f) provides clarification of the procedures for,
and under what conditions, a state pollution control projects
standard permit should be incorporated or administratively
referenced Into a facillty's NSR authorization. New subsection
(f}{1) applies to facilities authorized by a permit or standard per-
mit. New subsection {f){1) also applies to those state pollution
control projects standard permits that authorize new facilities
or changes in method of control and would require incorpe-
ration upon the next amendment or renewal of the facility's
authorization. The commission is not adopting the proposed
requirement for effects review in this rulemaking and will con-
tinue to examine the issue during the consideration of additional
rulemaking concerning, ameng other topics, the incorporation of
standard permit and permit by rule authorizations (Rule Project
No. 2005-016-106-PR, proposed by the commission in the
December 30, 2005, Issue of the Texas Register (30 TexReg
8789, 8308).

New subsection {f}(2) applies to facilities authorized under a per-
mit by rule and requires that all increases in previously autho-
rized emissions, new facilities, or changes in method of con-
trol or technique autharized by this standard permit comply with
§106.4, except for the emission limitations in §108.4(a)(1) and
§106.8.

§116.1200. Applicability.

This new section contains the identical language found previ-
ously §116,410 and allows facility owners or operators to apply
to the commission for a suspension of permit conditions for the
addition, repair, or replacement of control equipment in the event
of a catastrophe. This new section is adopted in order to reorga-
" nize this chapter to accommodate new sections associated with
NSR reform and does not contain substantive changes,

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the adopted rulemaking in light of the
regulatory impact analysis requirements of Texas Government
Code, §2001,0225, and determined that the rulemaking does not
meet the definition of a "major environmental rule.” Furthermore,
it does not meet any of the four applicability requirements listed
in Texas Government Code, §2001.0225(a). A "majcr environ-
mental rule" means a rule, the specific intent of which, is to pro-
tect the environment or reduce risks to human health from envi-
ronmental exposure, and that may adversely affect in a material
way the economy, a sector of the economy, productivity, compe-
tition, jobs, the environment, or the public health and safety of the
state or a sector of the state. The rulemaking revises the rules
regarding federal permitting applicability, including adding addi-
tional options under federal air quality permitting applicability and
plant-wide applicability limit options. The commission modified
the rule since proposal to ba consistent with the federal rule con-

cerning baseline emission determination, actual-to-projected ac-
tual emisslons test, and plant-wide applicability limiis. The rule-
making revises the existing pollution control projects standard
permit. In addition, the rulemaking modifies and adds definitions
and changes some general formatting of this chapter. The rules
do not adversely affect, in a material way, the economy, a sector
of the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of the state.

In addition, Texas Government Code, §2001.0225, anly applies
to a major environmental rule, the result of which is to: 1) ex-
ceed a standard set by federal law, unless the rule is specifi-
cally required by state law; 2) exceed an express requirement of
state law, unless the rule is specifically required by federal law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or
4) adopt a rule solely under the general powers of the agency
instead of under a specific state law. The rules do not exceed
a standard set by federal law or exceed an express requirement
of state law. There is no contract or delegation agreement that
covers the topic that is the subject of this rulemaking. Rather, the
federal permitting applicability rules are adopted to incarporate
new federal requirements to maintain SIP approval from EPA for
the commission's federal alr quality permitting program. The re-
maining changes implement specific state law requirements aor
are administrative changes. Finally, this rulemaking was not de-
veloped solely under the general powers of the agency, but is
authorized by specific sections of the THSC and the Texas Wa-
ter Code (TWC) that are cited in the STATUTORY AUTHORITY
section of this preamble. Therefore, this rulemaking is not sub-
ject to the regulatory analysis provisions of Texas Government
Code, §2001.0225(b), bacause the rules do not mest any of the
four applicability requirements.

TAKINGS IMPACT ASSESSMENT

The commission completed a takings impact analysis for the pro-
posed rules. The specific purpose of this rulemaking is to re-
vise the rules regarding federal permitting applicability, includ-
ing adding additional options under federal air quality permitting
applicability and plant-wide applicability limit options. The rule-
making revises the existing pollution contral projects standard
permit, medifies and adds definitions, and changes some gen-
eral formatting of this chapter. Promulgation and enforcement
of the proposed rules would be neither a statutory nor a consti-
tutional taking because they do not affect private real property.
Specifically, the rules do not affect private property in a man-
ner that restricts or limits an owner's right to the property that
would otherwise exist in the absence of a governmental action.
Therefore, the rules da not constitute a taking under Texas Gov-
ernment Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined that this rulemaking action relates
to an action or actions subject to the Texas Coastal Manage-
ment Program (CMP} in accordance with the Coastal Coordina-
tion Act of 1991, as amended (Texas Natural Resources Code,
§§33.201 et seq.), and the commission's rules In 30 TAC Chap-
ter 281, Subchapter B, concemning Consistency with the CMP.
As required by §281.45(a}3) and 31 TAC §505.11(b)(2), relat-
ing to Actions and Rules Subject to the Coastal Management
Program, the commission's rules governing air pollutant emis-
slons must be consistent with the applicable goals and policies
of the CMP. The commission reviewad this action for consistency
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with the CMP goals and policies in accordance with the rules of
the Coastal Coordination Council, and determined that the ac-
tion is consistent with the applicable CMP goals and policies.
Tha CMP goal applicable to this rulemaking action is the goal
to protect, preserve, and enhance the diversity, quality, quan-
fity, functions, and values of coastal natural resource areas {31
TAC §501.12(1}). No new sources of air contaminants are autho-
rized and the adopted revisions will maintain the same level of
emissions control as the existing rules. The CMP policy applica-
ble te this rulemaking action is the policy that the commission's
rules comply with federal regulations in 40 CFR, to protect and
enhance air quality in the coastal areas (§501.14(q)). This rule-
making action complies with 40 CFR Part 51, Reqguirements for
Preparation, Adoption, and Submitial of Implementation Plans.
Therefore, in accordance with §505.22(e}, the commissicn af-
firms that this rutemaking action is consistent with CMP goals
and policies.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM

The new and amended sections in this adoption are applica-
ble requirements under Chapter 122, Federal Operating Permits
Program. Upon the effective date of this rulemaking, owners or
operators subject to the Federal Cperating Permit Program that
modify any NSR authorized sources at their sites will be subject
to the amended requirements of these sections.

PUBLIC COMMENT

The commission held a public hearing on the proposal in Austin
on October 27, 2005, During the public cornment period, which
. ¢losed on October 31, 2005, the commission recelved 17 writien
comments. All of the commenters opposed the proposal.

RESPONSE TO COMMENTS

EPA, Baker Botts on behalf of the Texas Industry Project (TIP),
Daw Chemical Company (Dow), Association of Electric Compa-
nies of Texas, Inc. (AECT), Texas Pipeline Association (TPA),
Texas Chemical Council {TCC), ExxonMobil Refining and Sup-
ply {ExxonMobil), City of Houston, Department of Health and
Human Services {(HDH), TexasGenco, Sempra Texas Services,
LP {S8empra), Texas Instruments (Tl), BP Products North Amer-
ica, Inc. (BP), Calpine, Entergy Services, Inc. (Entergy), Inter-
national Paper, JD Caonsulting, L.P. (JDC), Celanese Chemicals
(Celanese), and the Lone Star Chapter of the Solid Waste Asso-
ciation of North America (TXWANA) submitted written comments
during the public comment period. All of the commenters op-
posed the proposal.

TIP, AECT, TPA, TCC, TexasGenco, Ti, BP, Calpine, Entergy,
International Paper, Celanese, and Dow commenied that sub-
stantial departures from federal NSR rules introduce confusion
and inconsistencies particularly for companies with multi-state
operations, and the introduction of less flexible triggers for fed-
eral NSR generates a competitive disadvantage for affected in-
dustries. They also commented that TCEQ has traditionally kept
federal NSR review separate from permitting procedures under
the TCAA and that changes in federal review do not affect the
established TCEQ permitting program. They also mentioned the
decision of the United States District Court that upheld EPA's
rules on actual-to-projected actual emissions and plant-wide ap-
plicabillty limits as further reason not to adopt substantial difier-
"ences with the federal NSR reform rules.

TIP, AECT, TPA, TCC, ExxonMatil, Tl, BR, Calpine, Entergy, In-
ternational Paper, JDC, Celanese, and Dow commented further

that the commission proposal for PALs defeats the purpose of a
federal PAL by introducing the BACT criterion. PAL applicants
currently holding flexible permits could use ten-year old BACT,
while those applicants without a flexible permit would require cur-
rent BACT, causing an inequity. Plant units not under a PAL
would be subject to traditional NSR evaluation. They believe
there is not a sound legal basis for applying NSR review to a
portion of a plant or project and is Inconsistent with federal rules.
The commenters noted the operational flexibility and stakeholder
vetting that are part of the federal rule. TPA also stated that there
were insufficient details on the concept of an east/west split of
the state for the implementation of PALs and stated the federal
plan should be offered statewide. JOC also suggested adding a
provision allawing the conversion of existing flexible permits to
PALs.

The commission’s proposal on NSR reform was intended to inte-
grate the federa! revisions within an existing state program that
addressed similar situations concerning plant-wide emission lim-
its and baseline emission determinations. The commission also
solicited comments from affected industries on the relative ben-
efits of an integrated program versus an incorperation of the fed-
eral program without substantive changes. Itis clear from stake-
holder meetings and public comment that a program matching
the federal rules is the preferred method of accomplishing fed-
eral NSR reform. The commission agrees that it has tradition-
ally approached state NSR permitting separately from federal
NSR requirements. Additionally, the commission determined
that it can continue this approach under federal NSR reform with-
out endangering the attainment of maintenance of NAAQS or
affecting public health. The commission is changing the pro-
posal accordingly to adopt rules implementing the federal pro-
gram on plant-wide applicability limits, actual to projected actual
emissions test, and baseline determination without substantive
changes to the federal model for these programs.

In summary, PALs may now be considered without specific
BACT application to each facllity covered under the PAL with a
site-wide PAL established as a sum of each facility's baseline
emissions. Federal NSR will be required only if there is an
increase saught in the PAL. The rules will allow the use of a
projected actual emission increase instead of potential to emit
in determining project emission increases. Project emission
increases may also be reduced by an amount equal to what may
have been accommodated within a facility's baseline period.

TIP commented that the proposed rule lacked a regulatory im-
pact analysis. This analysis is required when a major environ-
mental rule exceeds & standard set by federal law unless specif-
ically required under state law. The significant departures from
federal law regarding PALS and exclusion of compliant emissions
exceeds requirements of federal law.

The commission is adopting rules without substantive difference
from federal rules concerning NSR reform and determined that
additional regulatory impact analysis is not required,

EPA commented that the definition of actual emissions uses a
two-year period where the federal rule uses a 24-month pericd
and requested clarification as the two terms are not necessarily
identical.

The commission agrees with this comment, and the rule has
been revised by replacing two-year perlod with 24 months.

TIP and TPA commented that the definition of baseline actual
emissions should use the phrase "rate of emissions” instead of
"average rate of emissions" as it Is closer to federal language.
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The commission agrees with the comment, and the phrase "av-
erage rate of actual emissions" has been replaced with “rate of
emissions."

AECT questioned if the term “facility” has the same meaning in
§116.10, and 1186.12. Additionally, the term "reviewing autharity"
should he replaced with "executive director” throughout the new
language in §116.12.

The term "facility” is based on the TCAA and has the same mean-
ing throughout Chapter 116 unless stated otherwise. The com-
mission agrees that the term "reviewing authority" could be con-
fusing, and it has been replaced with the term "executive direc-
tor" in the definitions for baseline actual emissions and net emis-
sion increase.

TIP, AECT, TPA, TCC, ExxonMobil, Sempra, Tl, BP, Calpine, En-
tergy, International Paper, Celanese, and Dow expressed con-
cerm that the current rule language will exclude malfunction emis-
sions from any baseline consideration. The commenters stated
that the preamble indicates that the rule language is intended to
include MSS emissions, but it does not clearly accomplish this
and appears to cut off inclusion in 2016. They also stated that
malfunction emissions, if compliant with federal and state rules,
should not be excluded from baseline emissions. They believe
issues associated with the authorization of compliant emissions
should be addressed in upcoming commission rulemakings in
Chapter 101, General Air Quality Rules, and Chapter 116. TIF
also commented that it is not necessary to depart from using
actual emissions as representative of the first two years of new
source uperation. AECT commented that specific language au-
tharizing MSS and emission events should be included in the
definition of baseline actual emissions. TPA suggested adding a
definition of noncompliant emissions.

The federal rule requires that baseline emissions include startup,
shutdown, and malfunctions. EPA requested confirmation that
the commission’s proposal would include these emissions in
determining compliance with S[P-approved permit limits. EPA
questioned whether the commission intended {o retroactively
authorize past excess emissions and how baseline emissions
will be determined for sources whose startup, shutdown, and
malfunction emissions have not been previously authorized.
EPA also stated that emissions from startup, shutdown, and
malfunctions are not included in the proposed definition of
projected actual emissions or in the baseline determination of
facilities included under a PAL.

The commission is not changing the rule in response to this
comment. The definition of baseline actual emissions requires
the exclusion of "noncompliant” emissions from baseline calcula-
tions. Baseline MSS emissions may not currently be authorized
but future MSS emissions from the modified or affected facilities
must be authorized.

TIR, TPA, and Dow commented that the proposed definition of
net emissions increase is inconsistent with TCEQ's recent adop-
tion of eight-hour ozone NSR standards, which allows reductions
made under mass emissions cap and trade programs to be cred-
itable for netting. The proposed definition disallows decreases
that have been relied on in SIPs. AECT and TPA commented
that this definition should refer to the definition of baseline actual
emissions and the inclusion of MSS and malfunction emissions
when calculating a net emission increase. AECT and TPA made
the same comment concerning the definition of project net.

The commission is changing the definitions of net emissions in-
crease and project net in response to this comment. Baseline

actual emissions are referenced in these definitions., Cap and
trade reductions are allowead in netting calculations. The com-
mission does not rely an any facility or site-specific emission de-
crease to demonstrate attainment or reasonakble further progress
when using cap and trade programs to provide for emission re-
ductions. A cap and trade program ensures that there mustbe a
real emission decease somewhere in the air shed if there is an
emission increase. The five-year netting window ensures that
any emission decreases at a site are contempaoranecus with pro-
posed increases.

TPA requested a clarification of the term "enforceable as a prac-
tical matter," as used in the preamble, when assigning credits for
emission reductions.

The coemmission is changing the rule language in response to
this comment and will use the term "enforceable." Limits that are
enforceable require demaonstration through such measures as
decumentation, inspection, and manitoring.

AECT commented that the second sentence of §116.12(2B)(A}
in the definition of project emission increase cencerning calcula-
tion of emission increases should be moved to §116.12{27), the
definition of projected actual emissions. AECT also commented
that tha use of "modified" and "affected" are undefined and the
phrase "at the stationary source" should be added after "facility"
in the introductory phrase.

The commission is not changing the rule in response to these
comments. The commission determined that the language con-_
cerning calculation of emissions is properly located because the
consideration of what emissions could have been accommo-
dated in the baseline pericd is part of determining the project
emissions increase, not the projected actual emissions. The
terms "modified" and "affected" are used in the EPA rule and
guidance, are consistent with everyday usage, and consistent
with commission practice, and do not require a definition in the
rule. The commenter's suggestion of adding the phrase "at the
stationary source” would be inconsistent with EPA rules, which
do not limit the project emission increase to facilities at the sta-
tionary source.

AECT commented that the definition of de minimis threshold test
contains the term "major modification threshold" that should be
deflned in §116.12.

The commissian agrees with this comment and is modifying the
definitions for more consistent and accurate use of terms that
are consistent with federal use. The term "major modification
threshold" has been replaced with "significant level" in the defi-
nition for major modification (including Table 1} and the definition
of de minimis threshold test. The significant level is identified in
the definition for major modification.

AECT commented that the term "federally regulated new source
review pellutant” in §116.12(13) differs significantly from the
same definltion in the federal NSR reform rules. AECT ques-
tioned the basis for the difference.

The commission Is changing the rule in response te this com-
ment to add a cited definition containing references to federat
definitions for the determination of a federally regulated NSR pol-
futant.

AECT commented that the definition of major stationary source
in §116.12(15) contains a sentence stating "a source that is ma-
jor for one PSD pollutant is considered major for all PSD pollu-
tants," AECT stated that there is no suppaort for the sentence In
EPA rules or guidance.
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The commission disagrees that this concept requires change.
The commission modified this sentence to clearly indicate that
a source that has emissions of any federally regulated NSR pol-
lutant greater than the major source level is a major stationary
source for all PSD pollutants. This policy is consistent with the
EPA definition of major stationary source and federal guidance.

AECT commented that the definition of major modification in
§116.12(16) should be changed to indicate that a project emis-
sion increase and the net emission increase must be at or above
the major source threshold for the modification to be censidered
major. This concept should also be applied at non-PAL facilities.

The commission is not changing the rule in response to this com-
ment. Atmajor stationary sources, the project emission increase
and the net emission increase must be greater than the signifi-
cant level {or threshold) for the modification to be major. If the
source is net major, the project emissions increase must exceed
the major source threshold for the modification to be major. This
is consistent with federal applications,

TxWANA requested clarification that provisions in the definition
of major source in §116.12 exempting the use of alternate fuels
from being considerad a major medification would apply to land-
fill-generated gas.

The commission agrees with this comment. The use of landfill
gas as an alternate fuel, if that is the only change, would not
constitute a major modification.

EPA guestioned whether a significant emission increase deter-
mination would yield the same result under state and federal
rules.

The commission is not changing the rule in response to this com-
ment. A significant emission increase would be the same un-
der the commission's rule as it would be under the federal lan-
guage. Emissions that deviate from those authorized are con-
sidered noncompliant and the treatment of the associated emis-
sions would vary, depending on the circumstances. For exam-
ple, if a unit's annual gperating hours were limited to 2,000, the
allowable emission rate assoclated with operating beyond 2,000
hours would be considered zero, regardless of whether the tons
per year limit had been exceeded by the source. If the hourly
emission rate had been exceeded, emissions above the hourly
emissions rate would be considered noncompliant and would not
be in the baseline.

EPA requested clarification that the commission consider munic-
ipal incinerators capable of charging 50 tons of refuse per day
as major sources.

The commission considers these municipal incinerators as major
sources.

EPA requested clarification of the provision in the definition of
major modification that allows a change in a facility in a PAL that
causes a significant increase for a pollutant at a non-PAL facility
to be considered a major modification. '

Consistent with its decisicn to adopt rules equivalent with the
federal PAL, the commission removed this language. Emission
increases will be included in PAL and will constitute a major mod-
ification only if the PAL is exceeded by a significant level,

EPA requested clarification of the term "federal parmit of the
same type" as used in §116.12{18}AXi). Further, there is no
provision stating that an increase or decrease in sulfur dioxide,
particulate matter, or nitrogen oxides occurring before a minor

source baseline date is creditable only if it is required in calcu-
lating the amount of maximum increases that remain available.

The commission is changing the rule in response to these
comments, for clarity, and substituted the term "NSR permit” for
permit of the "same type." The commission is also adding the
EPA-recommended change concemning increases or decreases
in sulfur dioxide, particulate matter, or nitrogen oxides for con-
sistency with federal rules.

EPA questioned why the commission is not allowing credit for
emission decreases in §116.12(18)(C)(iii) if it is relied upon for
issuing a PAL. EPA also guestioned why reduction credits cannot
be used in determining an cifset ratio if the reduction was used
in issuing a PAL.

Consistent with its decision to adopt rules equivalent with the
federal PAL, the commission removed this language.

EPA commented that the following definitions were not proposed
for the commission’s PAL program and should be added or an
equivalency demonstration provided: allowable emissions,
small emissions unit, major emissions unit, major facility, PAL
effective period, and significant emissions unit.

Allowable emissions are defined in §116.10. The PAL is being
incorporated into the commission rules In the same manner as
state NSR permits. The PAL permits will have the same ten-year
renewal reguirement, and it has not been necessary to define an
effective period. Consistent with its decision to adopt rules equiv-
alent with the federal PAL, the definitions for major facility, small
facility, and significant facility have been added. The commis-
sion used the term "facility”" as a substitute for "emissions unit"
for consistency with its use of terms. The term “facility" is syn-
onymous with "emissions unit."

EPA commented that the definition of PAL major modification
lacked the federal definitions of major modification and net
emissions increase and requested an equivalency demonstra-

* tion based on their exclusion.

The commission is not changing the rule in response to the com-
ment. The EPA definition for PAL major modification contains
language that states "notwithstanding the definitions for major
modification and net emissions increase.” These definitions al-
ready exempt PAL facilities so the additional language is unnec-
essary.

EPA commented that the definition of PAL pollutant does not
require that the PAL he established at a major source.

Consistent with its decision o adopt a PAL program eguivalent
with the federal model, the commission added the suggested
language to the definition.

EPA commented that §116.121(e) differs from the federal rule
and only requires that information decumenting projected actual
emissions and any excluded emissions be available for review
by the executive director and the general public. For eguivalency
with the federal rule, all information required under §116.121
must be made avallable to the executive director and the general
public.

Conslstent with its decision to adopt a PAL equivalent with the
federal medel, the commission added the necessary language
in this section.

AECT suggested revising the first sentence in §116.121{a) to
refer fo a "project emission increase” because thatis a defined
term. A similar change should be made in §116.151.
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The commissicn did not change §118.121(a) in response to this
comment. The project emission increase must be determined for
every project and is compared fo the significance level. itmay be
determined using projected actual emissions andfor excluding
emissions that could have been accommodated in the baseline
and will therefore be subject to the requirements of §116.121. Ifit
were determined using the potential to emit, these requirements
would not apply.

EPA commented that §116.150 makes nanattainment review in
relation to a change in an area's attainment status contingent
on the date that a complete permit application is recejved. This
differs from federal guidance, which bases nonattainment review
on the issuance date of a permit.

In order fo remain consistent with federal rules, the commission
removed the date from the rule.

EPA, TIP, and Dow commented that the commission should
modify §116.150(c)(3} to state that any increase in volatile
organic compounds or nitrogen oxides that exceeds the major
modification threshold in the definition of major modification will
be subject to a netting test. Dow stated that the concept could
also be incorporated hy adding to the definition of project net in
§116.12.

The commission agreed with the comment, and §116.150(c)(3)
has been revised to clarify when a nefting test will be required.

AECT commentad that the terms "facility" and "facilities” in
§116.151 should be replaced with "stationary source(s)" and
that the term “modification” is undefined. In subsection (c),
the term "aggregated over the contemporaneous period" is
superfluous as the concept is included in the defined term "net
emissions increase." AECT made similar comments about the
use of these terms in §116.160 and also suggesied that the
term "major source” be replaced with "major stationary source."

The commission disagrees with AECT about the use of the term
“facility." The commission’s current NSR permitting program is
based on the authorization of facilities and the term is defined
in THSC, TCAA, Chapter 382, §382.002(6} and in the commis-
sion’s rules. The use of the term is well-established and causes
no significant difference in the issuance of PAL permits. The
commission determined that the term is used appropriately in
§116.151 and 116.160. The term "modification" has not been
defined by EPA for NSR and the commission determined that
a Texas definition is not appropriate or necessary because the
term has an accepted meaning, and the term "modification of ex-
isting facility" is defined in TCAA, §382.002(9). The commissicn
agrees with AECT concerning the use of the term "aggregated
over the conternporaneous period" and the term has been re-
moved from §§1416.150, 116.151, and 116.1680. The terms "major
source” and "major stationary source" have the same meaning,
and the commission has not made the suggested change.

EPA commented that the commission should confirm that "re-
placement units" as referenced in §116.151 and §116.160 will be
treated as existing units for purposes of federal NSR and emis-
sion reductions from the shutdown of a replaced unit will not be
used for netting or offsets.

The commission agrees with this comment and added definitions
to §116.12 for "Replacement facility" and "Basic design param-
eters" to address EPA concerns.

AECT commented that the understanding is that the date July 1,
1999, in §116.160(c)(1) refers only to the phrase "the definitions
for protection of visibility and promulgated in 40 CFR §51.301"

and does nat apply to 40 CFR §52.21. if this is not the case, the
commission will have failed to incorporate 40 CFR §52.21 and
the NSR reform rule adopted in December 2002.

AECT's understanding is correct; the July 1, 1999, date does not
apply to 40 CFR §52.21.

Daow, Calpine, International Paper, Celanase, and Tl commented
that the provision in §116.160{c){4) requiring a determination to
issue a PSD permit within one year after receipt of a completed
application should be deleted. The commenters agreed that
most permits can be issued within that time frame, but permit -
timing should not be added to regulations so as to allow maxi-
mum flexibility to resolve complex technical issues.

The commission agrees with this comment and removed the
one-year requirement.

TXWANA commented that the commission should create an
alternative permitting process for landfill gas-to-energy projects
that would allow for quicker authorization of those projects that
qualify as major sources or major medifications. The com-
menter's specific suggestion is that the municipal solid waste
landfill air standard permit currently proposed as an amendment
to 30 TAC Chapter 330, Municipal Sclid Waste, be used as the
base authorization mechanism. Landfill gas projects that would
qualify as major would, by rule, be directed into case-by-case
permit revisw under Chapter 116 but would be exempt from
contested case hearings. TXWANA stated that this abbraviated
process would help promote these environmentally beneficial
projects.

The commission did not change the rule in respanse to this com-
ment. The subject of an abbreviated permitting process for major
source landfill gas energy projects was not in the proposal and
thus unavailabie for public comment. The commission staff is
evaluating TXWANA's proposal for a possible future rulemaking.

EPA requested that the commission explain how its permitting
process allowing the establishment of a separate PAL permit
works with the federal requirement to establish a PAL within an
existing permit. The commenter also requested an explanation
af how a partial PAL (one not covering all facilities at a site} will
determine NSR applicability, including netting procedures, for
non-PAL facilities. EPA also requested an explanation of how
conditions in Individual permits remain in effect after issuance of
a PAL permit.

The commission is unaware of any reguirement to establish the
PAL in an existing NSR permit and expects that most PALs will
be consolidated with an existing siate NSR permit. The commis-
slon sees no reason to limit the option of establishing a separate
PAL permit for a site. The commisslon decided to adopt a PAL
closer to the EPA mode! so the partial PAL has been removed
as an option. A PAL permit contains the conditions necessary to
satisfy PAL requirements and has no effect on the requirements
associated with any state NSR authorization.

EPA commented that §116.186 requires that each PAL contain
all the requirements of a PAL as listed in 40 CFR §51.165 and
§51.166. It Is not clear that the commission's rule contains this
requirement or the requirement that PAL facilities use a monitor-
ing system meeting the requirements of 40 CFR §51.165(f) and
§51.186(w).

The commission is adopting language consistent with the fed-
eral requirements. To simplify use of this rule, the commission is
including the necessary language in §116.186 rather than adopt
the federal requirements by reference. The language concerning
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monitoring was added as §116.186(b){4)C) and (D), The com-
mission also added subsection (b)(10) allowing the extension of
a PAL while an application for renewal is being considsred.

TIP commented that language in §116.186(b}1) - {4} and
§116.186(b}(B) and (7) is not found in the federal PAL rule and
that the commission should deviate from the federal require-
ments only when necessary to integrate PAL into the commis-
sion rules. It made the same comment on §116.188(c){2)(E)},
concerning alternative monitoring approach and subsection
(cH4), concerning impiementation schedules for installation of
BACT or BACT-equivalent controls.

The commission is retaining §116.186(b){(1} - (4) and
§116.186(6) and (7} in this adoption. These paragraphs identify
procedures and requirements for sampling and recordkeeping
that ensure proper communication with the commission and
compliance with the permit and do not conflict with the federal
PAL rule. The commission is also retaining §116.186(c)(2)(E)
because it determined alternative monitoring is a part of the
federal PAL rute. The commission did not adopt §116.186(c)(4}
because it was inconsistent with the federal PAL rule.

EPA requested that the commission clarify whether its rule will
establish a PAL based on the application of BACT or baseline
actual emissions of included facilities, It also requested that the
commission explain the use of allowable emissions in place of
potential to emit when considering addition of facilities to a PAL.
EPA commented that the commission's rules do not contain the
provision requiring subtraction of emission level from a PAL for
permanently shut down facilities.

Consistent with its decision to adopt a PAL equivalent with the
federal model, the commission set the PAL based on baseline
emissions. Facilities In the PAL are still subject to state permit-
ting requirements, including any allowable emissions rate autho-
rized by state law that effectively limits the potential to emit of
that facility. The provision requiring subtraction of emission level
from a PAL for permanently shut down facilities has been added
to §116.188, Plant-wide Applicability Limit.

TIP commented that language in §116.188(1} - (3), concerning
addition of significance levels to PALs and use of potential to
emit for new facilities added to a PAL is not comparable to the
federal rule and that the commission should deviate from the
federal requirements only when necessary to integrate PAL Into
the commission rules,

The commission disagrees with the comment. The federal lan-
guage addresses significance levels in PALs and the use of po-
tential to emit in 40 CFR §51.185(1)(6) and §51.166(w)(6). The
commission Is retaining the language in §116.188(1) and {2).
The commission agrees that §116.188(3) is not necessary and
it has been removed from the rule.

EPA stated that §116.188 has no provisions corresponding to
federal rules for requesting an increase in a PAL and It is un-
aware of a federal requirement to remave haseline emissions of
new or modified facilities from the PAL. EPA also commented
that §116.188(4) discusses regulatory requirements that have a
future compliance date but closes the provision by referring to
requirements that are effective prior to PAL issuance. The com-
menter requested that the commission clarify this provision and
demonstrate how it meets federal requirements,

Consistent with its declsion to adopt a version of PAL closer to
the federal model, the commission removed the noted language
that is not required under the federal rules.

EPA stated that §116.190 does not contain a federally equiva-
lent provision that a physicat or oparational change not causing
an exceedance of a PAL is not subject to federal restrictions on
relaxing enforceable emission limitations to avold NSR raview,

Consistent with its decision to adopt a version of PAL equivalent
to the federal model, the commission added the federally equiv-
alent language as a new subsection (c).

EPA and TIP eommented that the federal PAL requirements al-
low the permitting authority to consider the application of BACT
or equivalent technology where a facility proposes to add or mod-
ify units in such a way as to cause an exceedance of the PAL,
Such an increase would be authorized only if the source would
not be able {o maintain emissions below the PAL, assuming ap-
plication of BACT or BACT-equivalent contrals. EPA requesied
an explanation of how the commission’s reguirement to install
BACT comparas with the federal rule. The commenter also re-
quested that the commission explain how its requirements to in-
crease the PAL compare to the federal rule. TIP stated that the
term "major modification” s used rather than "PAL major modi-
fication" and that a control technolegy implementation schedule
for BACT went beyond federal reguirements.

Consistent with its declsion to adopt a PAL equivalent to the fed-
eral mode], the commission added §116.192(a)(1) addressing
the issue of potentiai BACT application when a PAL permit holder
seeks an amendment or alteration.

EPA stated that the commission has not addressed these areas
in its proposed PAL rules; contents of a PAL permit; reopening
a PAL permit; increasing a PAL,; revalidation of data used to es-
tablish a PAL; and recordkeeping.

Consistent with its decision to adopt a PAL equivalent to the
federal model, the commission made extensive revisions to
§116.192 that include the requirements for recpening a PAL
permit and increasing a PAL. Additionally, the commission
expanded the recordkeeping requirements in §116.186(b}(4)
to incorporate all the requirements in the EPA rule. Section
116,186 specifies the contents of a PAL permit and includes
EPA requirements with the addition of §116.186(b)(10). The
revalidation of data used to establish the PAL was in the pro-
posed rule and Is found in §116.186(b)(9) of the adopted rule.

EPA commented that the permit alteration and amendment of
provisions in §116,192 must be consistent with the SIP-approved
provisions of §116.116, Changes to Facilities.

The commission disagrees with this comment. Section 116.116
identifies requirements associated with the authorization of facil-
itles that emit air contaminants. A PAL permit does not authorize
facilities that emit air contaminants and is not subject to those re-
quirements.

EPA comrmented that the commission appears to rely on 30 TAC
Chapter 39, Public Notice, to meet the public notice require-
ments for PALs and noted that a second public notice prior to
permit issuance is not required for all afr permits and may not
be consistent with federal requirements to notify the public of
the agency's approval of a permit. EPA also commented that
Chapter 39 has not been approved into the Texas SIP. EPA also
stated that PALs are not referenced in Chapter 39 and requested
a summary of Chapter 39 requirements for initial, renewed, or
amended PALs.

The commission modified §116.194, Public Notice and Com-
ment, to require notification of intent to issue a permit allowing
for public comment and an executive director response. The
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commission determined that they are equivalent to federal no-
tice requirements for PALs. Although Chapter 39 has not been
approved by EPA as a revision to the SIP, the commission treats
the rules, first submitted in 1999, as S|P requirements. A refer-
ence to PALs in Chapter 39 is not necessary and could not be
added at this adoption because the applicable sections were not
opened for public notice.

EPA commented that the requirements in §116.196 to identify
qualified facilities under §116.10 and to include rolling 12-manth
emission rates for non-qualified facilities are not in federal rules
and requesled a demonstration that such inclusions result in a
program at least as stringent as the federal PAL. TIP alse noted
this difference between the proposal and the federal rule and
urged the commission to adopt the federal PAL without substan-
tive differences.

Consistent with its decision to adopt a PAL equivalent to the fed-
eral model, the commission removed the referance language in
the adopted rule.

EPA commented that §116.196(e){B) would be clearer if the
commission stated that the PAL is being set at a higher level in
accordance with §116.188(3) and §116.192(a).

The commission agrees with this comment and §118.192(a) has
been referenced as suggested.

EPA commented that §116.198 is not clear on whether a PAL that
is not renewed expires at the end of the PAL efiective period in 40
CFR §51.185(R(8)B). It also commentad that the section does
not have a requirement to include proposed allowable emission
limits for each emission unit within the federal time frame for PAL
renewals or to adjust emissions. The requirement in the section
that requires documentation of technology upgrades is not found
in federal rules.

Consistent with its decision to adopt a PAL equivalent to the
federal model, the commission is adopting EPA's recommended
additions. The commission removed the language concerning
the documentation of technology upgrades because this require-
ment Is not in the federal rule.

AECT commented that §116.610({b) should be revised to refer
to major stationary sources, rather than "major source ar major
modification,” and also reference §116.12 as the location of the
definition of major modification.

For consistency in the use of terms, the commission is modifying
the appropriate term to refer to major stationary sources and in-
cluded a reference to §116.12 as the location far the definitions
rather than a federal rule reference.

HDH commented that the public comment period was too short
and should be extended with additional hearings in Dallas, Hous-
ton, and Beaumont

The commission disagrees that the chance for public pariicipa-
tion in development of this proposal was too short. The com-
mission met its legal obligation for length of the public comment
period and conducted two stakehelder meetings during the de-
velopment of this propaosal. Representativas of industry and en-
vironmental organizations were invited on both occasions.

HDH commented that it encourages state rules that are more
stringent than the federal. The City of Houston, along with sev-
eral urban areas within the state, is currently classified as nonat-
tainment and it views the more stringent rules as aids toward
achieving attainment, or at least maintaining the severity of the
nonattainment designations.

The commission did not change the rule in response to the com-
ment. Neither state permitting law nar the federal NSR permit-
ting program are designed to be control measures for specific
nonattainment areas. The commission adopted specific rules re-
garding control of nitrogen oxide and volatile organic compound
emissions from facilities in Houston and other nonattainment ar-
eas in Its efforts to attain the NAAQS. The commission will con-
sider more stringent rules if air quality goals are not achieved.

TIR, Entergy, Calpine, BP, Tl, Celanese, and AECT commented
that beyond the netting change required in response to the Dis-
trict of Columbia Gircuit Courtdecision in Stale of New York, etal.
v. United States Environmental Protection Agency, the proposed
changes to the existing state Pollution Control Project Standard
Permit are unnecessary and inappropriate,

The commission is not changing the rule language in response
to this comment. In addition to the change concerning netting
on pollution control projects required as a result of this court
decision concerning NSR reform, the commission is adopting
changes to §116.617, which are intended to clarify language
and improve organization and readability. These changes in-
clude grouping similar or related requirements together and or-
dering those groups in a logical progression. To better organize
general requirements for standard permits, the applicable con-
ditions of Chapter 116, Subchapter F, Standard Permits, were
added in subsection {b), and a list of registration regquiremants
were added to subsection (d} to ensure that all registration in-
formation is submitted. Similarly, subsection {e) incarporates
requirements found in §416.615, General Conditions, and ex-
pands, clarifies, and focuses them specifically for the state pol-
lution control project standard permit.

TIP requested canfirmation that the standard permit still autho-
rizes collateral emission increases for state NSR purposes. TIP
commented that §116.617{9) should be retained.

TIP is correct that the pollution contral project standard permit
will authorize collateral emission increases. The commission
determined that §116.617(8) is redundant in this adopted ver-
sion of the pollution control project. Projects authorized under
this standard permit will be evaluated thraugh netting for signif-
icance. Any project qualifying as a significant change wiil be
referred into the appropriate authorization methods of Chapter
118. Projects remaining below the significant level are not af-
fected.

EPA commented that it does not consider this a good time for
the commission to adopt any kind of pollution control regulation
because of panding litigation concerning the District of Columbia
Circuit Court decision, which vacated the federal pollution control
project rule,

The commission is not changing the rule in response to this com-
ment. The state pollution control project rule being amended is
independent of the federal pollution control project rule vacated
by the court. The federal rule addressed the issue of exclusion
of poliution control project emissions from federal NSR or PSD
review, a subject not addressed in the state rule. Litigation, ap-
peals, and interpretation of court decisions may net be resclved
far some time, and the commission desires to continue autho-
rizing beneficial projects that reduce the quantity and severity of
pollutants emitted to the atmosphere.

EPA requested the commission's rationate for qualifying the
substitution of compounds as a poliution control project under
§118.6817(a)(2)(C).
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The commission determined that substituting compounds used
in manufacturing can reduce or control the amount of pollution
emitted to the atmosphere and is therefore within the original
scope and intent of the pollution control project. This substitution
must be approved by the executive director,

TIP, TPA, TCC, and AECT all commented on §116.617(a)(4),
which requires that past increases authorized under a standard
permit be included in netting. The commenters claim that
the retroactive nature of this requirement is unnecessary and
impractical and request that the requirement only be applied
prospectively.

The commission is not changing the rule in respense to this
comment and disagrees that the reguirement is unnecessary.
The commission determined that pollution control projects, even
those with incidental emission increases in other contaminants,
are beneficial to the environment, and wants to encourage them.
However, in order to remain consistent with the previous rule,
the emission increases and decreases from the pollution control
project must be shown in subsequent site netting exercises. The
requirement forimmediate netting on new projects was added as
a resuit of the District of Columbia Circuit Court decision,

TIP and EPA commented that they will review the pollution con-
trol project for consistency with 40 CFR §51.160 and §51.161.
They asked the commission for a determination of whether the
incidental emission increases resulting from projects could inter-
fere with attainment or maintenance of NAAQS. In addition, EPA
asked how the pollution control preject complies with the public
participation requirements of 40 CFR §51.161, particularly con-
cerning §116.617(d)(1){B), which allows for increases in emis-
sions without public notice.

The commission is not changing the rule in response to these
comments. The new pollution control project contains language
prohibiting incidental emission increases that would prevent
achievement of an NAAQS, Specifically, under §116.617{a)(4),
all increases and decreases must be included in netting cal-
culations. If the project emission Increases are not below
significance thresholds for PSD or nonattainment review, the
standard permit cannat be used. For projects under PSD or
nonattainment thresholds, the maximum emission rates identi-
fied in the standard permit registration serve as an enforceable
emission limit.

The executive director uses the 30-day pericd prior to start of
construction to verify that the collateral emissions are prop-
erly guantified and that there is not a significant net emission
increase asscciated with the proposed project.  Incidental in-
creases associated with a pollution contrel project must have
no harmful off-property effacts, and the commission determined
that the emission decreases are of benefit to the environment.
Based on these conditions, the commission further determined
that a public review of each individual application of the potlution
control project was not necessary and would slow beneficial
projects. This is not a new condition of the pollution control
project, and the provision was available for public comment at
the original adoption of the pollution control project and during
this amendment,

TIP, AECT, and Dow commented that the proposed §116.617{(f)
reguires Impacts review upon a mandatory incorporation of the
standard permit into an existing NSR permit. The TCAA does
not require a re-review of project effects on incorporation.

The poliution control project standard permit can be used to
make physical or operaticnal changes at a facility instead of

a permit amendment under §116.110, Applicability, and no
effects review Is required for initial construction. An effecis
review will be required at the incorporation of the pollution
control project into the NSR permit.  The commission is not
adopting the proposed requirement for effects review in this
rulemaking and will continue to examine the issus during the
consideration of additional rulemaking concerning, among other
topics, the incorporation of standard permit and permit by rule
authorizations (Rule Project No. 2005-016-106-PR, proposed
by the commission in the December 30, 2005, issug of the
Texas Register (30 TexReg 8789, 8808).

TIP, AECT, and Dow commented regarding the requirement in
§116.617(b)(2) limiting the start of construction to within 180
days of registration. They stated that the commission tradition-
aily allows up fo 18 months to start construction, and reducing
the time allowed is unnecessary and unreascnable. They
suggested that the time allowed be increased to 18 months with
an automatic 18-month extension to be consistent with other
state and federal rules and guidance. Dow also requested that
the commission remove the requirement to notify upon the start
of construction and the start of operation.

The commission agrees with the comment and is modifying the
rule language. The commission is retaining the start of con-
struction and operation notification in order to track construction
progress.

TIP, AECT, and Dow commented that the proposed requirement
that MSS emissions associated with replacement projects can
only be authorized if necessary to the control project and autho-
rized originally is contrary to the initiative ta authorize MSS emis-
sions and has no relationship to NSR reform. They also com-
mented that provisions requiring the permitting of predictable
emissions appear to be out of context in this rulemaking and
there was no public notice on the potentlal scope of such an
authorization. This issue should be deferred to the subsequent
rulemaking an this subject. Dow commented that MSS should
not be addressad in the standard permit.

The commission has not changed the rule in response to this
comment. The commission requires the authorization of MSS
emissions for new pollution control projects, Authorizing MSS
for a replacement proiect when an initial authorization has not
been made allows the MSS emissions to be included within the
NSR permit without an effects evaluation. Because some pol-
lution control projects can constitute facilities, the commission
determined that the authorization of MSS emissions within the
standard permit Is necessary to an accurate review of project
emissions.

TIP, TexasGenco, Sempra, and AECT oppased the deletion of
the provision in §118.617(5), which allows the recovery of lost
capacity caused by a derate resulting from the installation of
control equipment or the Implementation of a control technigue.
They stated that the language resulted from extensive input from
stakeholders during a previous rulemaking, and asked that the
commission provide a basis for its proposed removal. In addi-
tion, EPA requested that the authorizations be identified that are
referred to as "additional authorizations" in the proposed rule.
TIP specifically requested that the standard permit continue to
authorize collateral increases if associated with the replacement
of a control.

The commission agrees with the commenters and Is retaining
the language authorizing the recovery and utilization of capacity
lost due to a pollution control project. All production increases
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associated with a pollution control project, not including capacity
recovered, must qualify for and be authorized under §116.110 or
§116.1186 prior to the use of the increased capacity. Additional
authorization means a permit amendment under §116.110 orthe
use of a permitby rule. The commission agrees that the standard
parmit will continue to authorize collateral increases associated
with control replacement.

EPA asked how the commission would address a situation un-
der subsection (d){1)(B) - (D) where it is determined a pollu-
tion control project results in a control strategy violation or in-
terferes with an NAAQS after construction has begun. It asked
for a demonstration of how the provisicns of subparagraphs (B)
- (D) meet the requirements of 40 CFR §51.160(a) and (b). EPA
questioned whether a pollution conirol project could begin oper-
ation prior to the commission completing an evaluation under 40
CFR §51.160(a) and how the commission would prevent con-
struction of a project. It stated that the subparagraph is not clear
that construction of the pollution control project is solely at the
risk of the owner if the commission does not find the project
meets 40 CFR §51.160{a). EPA had similar comments concern-
ing §116.617(f(1)(A).

Because netting is required to show that a project does not trig-
gar PSD or nonattainment reviews, the application of 40 CFR
§51.160(a) should not be necessary. If a project s not con-
structed as represented, the commission has the authority to
take enforcement action if any standard permit conditions are vi-
olated. The commission notes that it is always the responsibility
of the owner or operator to evaluate applicability and determine
compliance with all federal and state rules and regulations.

AECT recommended that the term "registration application” in
§116.6817(d){1) be replaced by "registration" since no application
is required under the standard permit process.

The commission agrees with the comment and made the neces-
sary substitution. The commission further notes that evaluation
ofthe propased project requires the submitta! of appropriate doc-
umentation. :

TIP and AECT commented that the proposed language in
§116.617(d)(1){B) requiring notification of changes causing
emission increases be submitted 30 days prior to construction
should be deleted. They stated that the commission has not
provided justification for the proposed change and that it is
contrary to the streamlining intent of NSR reform.

The commission is not changing the rule in response to these
comments. Those changes, which include revisions to construc-
tion and increased emissions, should be reported 30 days prior
to implementation to allow time for review and approval of the
revised project.

SUBCHAPTER A, DEFINITIONS
30 TAC §116.12
STATUTORY AUTHORITY

The amendment is adopted under TWC, §5,103, concerning
Rules, and §5.105, concerning General Palicy, which authorize
the commission to adopt rules necessary to carry out its pow-
ers and duties under the TWC; and under THSC, §382.017,
concerning Rules, which authorizes the commission to adopt
rules consistent with the policy and purposes of the TCAA.
The amendment is also adopted under THSC, §382.002, con-
cerning Policy and Purpose, which establishes the commission

purpose to safeguard the state's air resources, consistent with
the protection of public health, general welfare, and physical
property; §382.011, concerning General Powers and Duties,
which authorlzes the commission to contral the quality of the
state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state's air; §382.051,
cancerning Permitting Autherity of Commission; Rules, which
authorizes the commission to issue permits and adopt rules
necessary for permits issued under THSC, Chapter 382;
§382.0512, conceming Medification of Existing Facility, which
establishes a modification and its limits; §382.0518, concerning
Preconstruction Permit, which requires that a permit be obtained
from the commission prior to new construction or modification of
an existing facility; and Federal Clean Air Act (FCAA), 42 United
States Code (USC), §§7401 et seq., which requires permits for
canstruction and operation of new or modified major stationary
S0OUrces.

The amendment implements THSC, §§382.002, 382.011,
382,012, 382051, 382.0512, and 382.0518; and FCAA, 42
USC, §§7401 ef seq.

§116.12.  Nonattainment and Prevention of Significant Deterforation
Review Definitions.

Unless specifically defined in the Texns Clean Air Act (TCAA) or in
the rules of the commission, the terms used by the commission have
the mcanings commonly escribed ta them in the field of air pollution
conirol. The terms in this section are applicable (o permit review for
mejor source construction and major source modification in nonattain-
ment arens. In nddition to the terms that are defined by the TCAA, and
in §101.1 ol this title (velating to Definitions), the fellowing words and
terms, when used in Chapter 116, Subchapter B, Divisions 5 and 6 of
this title (relating to Nonattainment Review and Prevention of Sipnifi-
eant Deterigration Review); and Chapter 116, Subchapter C, Division
1 of this title (relating to Plant-Wide Applicability Limits), have the
following meanings, unless the context clearly indicates otherwise,

(1) Actual emissions—Actual emissions as of a particular
date are equal to the avernge rate, in tons per year, at which the unit
actually -emitted the pollutant during the 24-month period that pre-
cedes the particular daote and that is representative of normal source
operation, except that this definition shall not apply for calculating
whether a significant emissions increase has oceurred, or for establisli-
ing u plant-wide applicability limit. Instead, paragraph (3) of this sec-
tion relating to buseline actual emissions shall spply for this purpose,
The executive director shall aliow the use of a different time period
upan & determination that il is more representative of normal source
operation. Actual emissions shall be calculated using the unit’s actual
operuting hours, production rates, and types of materials processed,
stored, or combusted during the selected time peried. The executive
director may presume that the source-specific allowable emissions for
the unit are equivalent to the actual emissions, e.g., when the allowable
limit is reflective of actual emissions. For any emissions unit that has
not begun normal operations on the particulur date, actual emissions
shall equal the potential to emit of the unit on that dute,

{2) Allowable emissions—The emissions rate of’ a station-
ary source, calculated using the maximum rated capacity of the source
{unless the source Is subject to federally enforceable limits that restrict
the operating rate, or hours of operation, or both), and the most strin-
gent of the following:

(A) the spplicable standards specified in 40 Code of
Federal Repulations Part 60 ar 61;
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(B) the upplicable state implementation plan emissipns
limitation including those with a future compliance date; or

{C) the cmissions rote specified as a federally enforce-
able permit condition including those with a future complirnce date,

{3) Buseline actuel emissions--The rate of emissions, in
tons per year, ol'a federnily regulated new source review pollutant.

(A} For any existing electric utility steam generating
unit, baseline actual emissions means the rate, in tons per year, nt which
the unit actually emitted the pollutant during any consecutive 24-month
period selected by the owner or operator within the five-year period
immediately preceding when the owner or operator hegins sctual con-
struction of the project. The executive director shall allow the use of
i dilTerent time period upon a determination that it is more representa-
tive of normal source operation.

(B) For an existing facility {other than an electric util-
ity steam generating unit), baseline actusl emissions means the rate, in
tons per year, at which the fucility actually emitted the pollutant during
uny consecutive 24-month perind selected by the owner or operator
within the en-year period immediately preceding either the date the
owner or operator begins sctual construction of the project, or the date
a complete permit application is received for a permit. The rate shall
be adjusted downward to exclude any emissions that would have ex-
ceeded an emission limitation with which the major stationary source
must currently comply with the exception of those required under 40
Code of Federal Regulations Part 63, had such major stationary source
been required to comply with such limitations during the consecutive
24-maonth period.

(C) Foranew facility, the buseline actuul emissions for
purposes of determining the emissions increase that will result from the
initial construction and aperation of such unit shall equal zero; and for
pll other purposes during the first two years following initial operation,
shall equal the unit’s polential to emit,

(D) The actual rate shall be adjusted downward to ex-
clude any non-compliant emissions that occurred during the consec-
utive 24-month period, For cach regulated new source review pol-
lutunt, when o project involves multiple facilities, only one consecu~
tive 24-month period must be used to determine the bascline actuanl
emissions for the fucilities being changed. A ditferent consecutive
24-month period ean be used for each regulated new source review
poliutunt. The rate sholl not be based on any consecutive 24-month pe-
riad for which there is inadequate information for determining annual
emissions, in tons per year, and for adjusting this amount, Baseline
emissions canpot oceur prior to November 15, 1990,

(E) The actual emissions rate shall include fugitive
emissions to the extent quantifinble. Until March 1, 2016, emissions
previously demanstrated as emissions events or historically exempted
under Chapter 101 of this title (relating to General Air Quality Rules)
may be included to the extent that they have been suthorized, or are
being authorized.

(4) Basic design parameters--For a process unit ot a steam
electric generating fucility, Lhe owner or operator may select as its ba-
sic design parameters either maximum hourly heat input and maximum
hourly fuel consumption rate or maximum hourly electric output rate
and maximum steam flow rate. When establishing fuel consumption
specifications in terms of weight or volume, the minimum fuel quality
based on British thermal units content shall be used for determining the
busic design parameters for a coal-fired electric utility steam generat-
ing unit. The besic design parameters for any process unit that is not
al a steam electric generating (ucility are maximum rate of fuel or heat
input, maximum rate of material input, or muximum rate of preduct

output. Combustion process units will typically use maximum rate of
fuel inpul, For sources huving multiple end products and raw materials,
the owner or operator shall consider the primary product or primary raw
material when selecting a basic design parameter. The owner or opera-
tor may propose in alternative basic design parameter for the source’s
process units (o the executive director if the owner or operator believes
the basic design parameter as defined in this paragraph is not appro-
printe for a specific industry or type of process unit. If the executive
director approves of the use of an alternative basic design parameter,
that basic design parameter shall be identified and compliance required
in a condition in a permit that is legally enforceable.

{A) The owner or operator shall use credible informa-
tion, such as results of historic maximum capability tests, design infor-
mation from the manufacturer, or engineering calculations, in estab-
lishing the magnitude of the basic design parameter. :

(B) Ifdesign information is not available for a process
unit, the owner or operator shali determine the process unit's basic de-
sign paremeter(s) using the maximum value achieved by the process
unit in the five-year period immediately preceding the planned activ~
ity.

(C) Efficiency of a process unit is not a basic design
parameter,

{5) Begin actual construction--In general, initiation of
physical on-site construction activities on an emissions unit that are
of a permanent nature. Such activities include, but are not limited
to, installation of building supports and foundations, laying of under-
ground pipework, and construction of permanent storage structures,
With respect to a change in method of operation, this term refers to
those on-site activities other than preparatory activities that mark the
initintion of the change, ‘

(6) .Building, structure, facility, or installation--All of the
pollutent-emitting netivities that belong to the same industrinl group-
ing, are located in one or more contiguous or adjacent properties, and
are under the control of the same person {or persons under common
control). Pollutunt-emitting activities are considered to be part of the
same industrial grouping if they belong to the same "major group" (i.e.,
that have the same two-digit code) as described in the Standard Indus-
trial Classification Manual, 19732, os amended by the 1977 supplement.

(7) Clean coal technology--Any technology, including
technologies applied at the precombustion, combustion, or posi-com-
bustion stage, at a new or existing (acility that will achieve significant
reductions in alr emissions of sulfur dioxide or oxides of nitrogen
associnted with the utilization of conl in the generation of electricity,
or process steam that was not in widespread use as of November 15,
1990,

(8) Clean coal technology demonstration project--A
project using funds appropriated under the heading "Department of
Energy-Clean Conl] Technology," up to a total amount of $2.5 billion
for commercial demonstration of clean coal lechnology, or similar
projects funded through appropriations for the United States Environ-
mental Protection Agency, The lederal contribution for a gualifying
project shall be at least 20% of the total cost of the demonstration
project.

(9) Commence--As applied to construction of a major sta-
tionary source or major modification, means that the owner or operator
has all necessary preconstruction approvals or permits and either has:

(A) begun, or caused to begin, a continuous program
of actual on-site construction of the source, to be completed within a
reasenable time; or
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(B) entered info binding agreements or contractual obli-
gutions, which cannot be canceled or modified without subslantial loss
1o the owner or aperatar, to undertake o program of netval construction
of the source to be completed within a reasonable time.

(10} Construction--Any physical change or change in the
method of operntion (including fabrication, erection, installation, de-
molition, or medification of an emissions unit) that would result in a
change in sctua) emissions,

(11) Contemporaneous period--For major sources he pe-
riod beuween:

(A) the dute thatthe increase from the particular change
occurs; and

(B} 60 months prior to the date that construction on the
particular change commences.

(12)  De minimis threshold test (netting)--A method of de-
termining if' n proposed emission increase will trigger nenattainment
or prevention of significant deterioration review, The summation of
the proposed project emission increase in tons per year with all other
creditnble source emission increases and decreases during the contem-
poraneous period is compared to the significant level for that pollutant.
I the significant level is exceeded, then prevention of significant dete-
riorition and/or nonattainment review is required.

(13) Electric utility steam generating unit—-Any steam elec-
tric generating unit that is constructed for the purpose of supplying
more than one-third of its potential electric output capacity snd more
than 25 megawatts electrical output (o any utility power distribution
system for sule. Any steam supplied to a steam distribution system for
the purpose of providing steam to a steam-electric generator that would
produce electrical energy for sale is included in determining the elec-
trical energy output capacity of the afTected facility.

(14} Federally regulated new source review pollutant--As
defined in subparagraphs (A) - (D) of this paragraph:

(A) any pollutant for which a national ambient air qual-
ity standard has been promulgated and any constifuents or precursors
tor such pollutants identified by the United States Environmental Pro-
fection Apency;

(B) any pollutant thet is subject to any stundard promul-
gated under Federal Clean Air Act (FCAA), §111;

{C) ony Clnss [ or 1] substance subject to a standard pro-
mulgated under or established by FCAA, Title VI; or

(D} uny pollutant that otherwise is subject 1o regulation
under the FCAA; except that any or all hazardous air pellulants either
listed in FCAA, §112 or ndded to the list under FCAA, §112(b)(2),
which have not been delisted under FCAA, §112(b)(3), are not regu-
lated new source review pollutunts unless the listed hazardous air pollu-
tant is ulso regulated s a constituent or precursor of s general pollutant
listed under FCAA, §108.

{15) Lowestachievable emission rate--For any emitting fa-
cility, that rate of emissions of & contzminant thet does not exceed the
amount allownble under applicable new source performance standards
promuigated by the United States Environmental Prolection Agency
under 42 United States Code, §7411, and that reflects the following:

(A) the most stringent emission limitation that is con-
tained in the rules and regulations of any approved state implemente-
tion plan for a specific class or category of faeility, unless the owner or
operator ol the proposed facility demanstrates that such limitations are
not achievable; or

(B) the most stringent emission limitation that is
achieved in practice by u specific class or category of facilities,
whichever is more stringent.

(16) Muajor facility--Any facility that emits or has the po-
tential to emit 100 tons per year or more of'the plant-wide applicability
limit (PAL}) pollutant in an attainment area; or any facility that emits or
has the potential to emit the PAL pollutant in an amount that is equal
to or greater than the major source threshold for the PAL pollutant in
Table 1 of this section for nonattainment arens,

(17) Major stationary source--Any stetionary source that
emits, or hns the potential to emit, a threshold quantity of emissions
or more of any air contaminant {including volatile organic compounds
{(VOCs) for which a national ambient air quality standard has been is-
sued, The major source threshelds are identified in Table I of this sec-
tion for nonattainment pollutants and the major source thresholds for
prevention of significant deterioration pollutants are identified in 40
Code of Federal Repulations (CFR) §51.166(b){1). A source that emits,
or has the potential to emita federully regulaied new source review pol-
lutant at levels grenter than those identified in 40 CFR §31.166(h)(1)
is considered major for all prevention of significant deterioration pol-
lutants, A mnjor stationary source that is major for VOCs or nitrogen
oxides is considered to be major for ozone. The fugitive emissions ol
a stationary source shall not be included in determining for any of the
purposes of this definition whether it is a major stationary source, un-
less the source belongs to one of the categories of stationary sources
listed in 40 CFR §51.165(a){1)}(iv){C).

(18) Major modification--As follows.

(A) Any physical change in, or change in the method of
operation of n major stationary source that causes a significant project
emissions increase nnd a significant net emissions increase for any fed-
erally regulated new source review pollutant. At o stetionary source
that is not major prior to the increase, the increase by itsell must equal
or exceed that specified for 8 major source . At an existing major sta-
tionary source, the increase must equal or exceed that specified for a
major modification to be significant. The major source and sipnificant
thresholds are provided in Table [ of this section for nonattninment pol-
lutants, The major source and significant thresholds for prevention of
significant deterioration pollutants are identified in 40 Cade of Federal
Regulations §51,166(b){[) and (23), respectively.

Figure: 30 TAC §116.12(18A)

(B} A physical change or change in the method of op-
eration shall not include:

({} routine maintenance, repair, and replacement;

(i) use of an alternative fuel or raw material by rea-
son of an order under the Energy Supply and Environmental Coordina-
tion Act of 1974, §2(a) and (b) {or any superseding legislation) or by
reason of & notural gas curtailment plan under the Federal Power Act;

{ii) use of an slternative fuel by reason of an order
or rule of 42 United States Code, §7425;

{(7v) use of an alternative {uel of o stexm generating
unit to the extent that the fuel is genersted from municipal solid waste;

(v} use of an nlternative fuel or raw material by u
stationary source that the source was capable of accommeodating before
December21, 1976 (unless such change would be prohibited under any
federally enforceable permit condition established after December 21,
1976} or the source is approved to use under any permit issued under
regulations approved under this chupter;

(vi) an increase in the hours of operation or in the
production rate (unless the change is prohibited under any federally
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enforceuble permit condition that was established nfter December 21,
1976):

fvii) uny change in ownership at a stationary source;

{wity) any change in‘emissions of a pollutant at a site
thut occurs under an existing plont-wide applicability limit;

{ix) the installation, operation, cessation, or removal
of 0 temporary clean coal technology demonstration project, provided
that the project complies with the state implementation plan and other
requirements necessary to atiain and maintain the national ambient air
quality standard during the project and afler it is terminated,

(x} for prevention ol significant deterioration review
only, the installation or operation of o permanent clean coal technology
demonstration project that constitutes re-powering, provided that the
project does not result in an increase in the potential to emit of any
regufated pollutant emitted by the unit. This exemption shall apply on
1 polhutant-by-pollutant basis; or

(vi) for prevention of significant deterioration re-
view only, the reactivation of o clean coal-fired electric utility steam
generating unit.

(19) WNecessary preconstruction opprovels or per-
mits--Those permils or epprovals required under federal air quality
cantrol laws and regulations and those air quality control laws und
regulntions that are part of the applicable state implementation plan.

(20) Met emissions increase--The amount by which the
sum of the following exceeds zero: the project emissions increase plus
uny sourcewide credituble contempoeraneous emission incresses, mi-
nus any sourcewide creditable contemporancous emission decreases,
Buseline actual emissions shall be used to determine emissions in-
crenses and decrenses.

(A) An increase or decrease in emissions is credilnble
only if"the following conditions are met:

(i} it occurs during the contemporaneous period;

fii} the executive director has not relied on it in issu-
ing a federal new source review permit for the source and that permit
is in effect when the increase in emissions from the particular change
ocours; and

(iif) in the case of prevention of significant delerio-
ration review only, an increase or decrease in emissions of sulfur diox-
ide, particulute matier, or nitrogen oxides that occurs before the appli-
cable minor source baseline date is creditable only if' it is required to be
considered in caleulating the smount of maximum allowable increases
remaining available,

(By An increase in emissions is creditable i it is the re-
sull of'a physical change in, or change in the method of operation ol a
stationary source only to the extent that the new level of emissions ex-
ceeds the boseline actual emission rate, Emission increnses at facilities
under a plant-wide applicability limit sre not credituble,

(C) A decreuse in emissions is credituble only {o the ex-
tent that all of the following conditions are met;

(i) the baseline actual emission rate exceeds ihe new
level of emissions;

(i} it is enforceable at and after the time that sctual
construction on the particular change begins;

(ifi)  the executive director has not relied on it in issu-
ing n prevention of significant deterioretion or 4 nonatiainment permit;

{fv) the decrense has approximately the same quali-
tative significance for public henlth and welfare s that attributed to the
increase from the particuior change; and

{v) in the case of nonattainment applicability analy-
sis only, the state has not relied on the decreasc to demonstrate attain-
ment or reasonable further progress. :

(D)  Anincrease that results from a physical change at a
source oceurs when the emissions unit on which construction oceurred
becomes operational and begins to emit a perticular pollutant. Any
replacement unit that requires shakedown becomes operational only
afler a reasonable shakedown period, not to exceed 180 days.

(21} Offset ratio--For the purpose of sotisfying the
emissions offset reduction requirements of 42 United Siates Code,
§7503(a)(1)(A), the emissions offset ratio is the ratio of tots] sclual
reductions of emissions to totnl emissions increases of such pollutents.
The minimum oftset ratios are included in Table I of this section under
the definition of major modification. In order for a reduction to qualify
us an offSet, it must be certified as an emission oredit under Chapter
101, Subchapter H, Division 1 or 4 of this title (relaling to Emission
Credit Bunking or Trading; or Discrete Emission Credit Bunking and
Trading), except as provided for in §116,170(b) of this title (relating to
Applicability of Emission Reductions as Offsets). The reduction must
nol have been relied on in the issuance of n previous nonattainment or
prevention of significant deterioration permit.

{22} Plant-wide applicability limit--An emission limitation
expressed, in tons per year, for a pollutant 6t a major stationary source,
that is enforceable and established in & plene-wide applicability limit
permit under §116.186 of this title (relating to General and Special Con-
ditions).

(23) Plant-wide applicability limit effective date--The date
ofissuance of the plant-wide applicability limit permit. The plant-wide
applicability limit effective date for a plant-wide applicability limit es-
tablished in an existing flexible permit is the date that the flexible permit
was issued.

(24) Plant-wide applicability limit major modifica-
tion--Any physical change in, or change in the method of cperation
of the plant-wide applicebility limit source that ceuses it to emit the
plant-wide applicubility limit pellutunt at a level equal to or greater
than the plant-wide opplicability limit.

(25) Plant-wide applicability limit permit--The new source
review permit that establishes the plant- wide applicability limit.

{26) Plant-wide applicability limit pollutant--The pollutant
for which a plant-wide applicebility limit is established ot o major sta-
tionary source.

(27) Potentind to emit--The maximum capacity of a station-
ary source to emit a pollutant under its physical and operational design.
Any physical or enforceable operalional limitation on the capucity of
the stationary source to emit a pollutant, including air pollution con-
trol equipment and restrictions on hours of operation or on the type or
nmount of material combusted, stored, or processed, may be treated as
part of its design only il the limitation or the effect it would have on
emissions is federally enforcenble. Secondary emissions, as defined
in 40 Code of Federal Regulations §51.165(a)(1)(viii), do not count in
determining the polential to emit for a stationary source.

(28) Project net—-The sum of the following: the project
emissions incrense, minus any sourcewide creditable emisgion de-
creases proposed at the source between the date of application for
the modification and the date the resultant modification begins emit-
ting. Baseline actual emissions sholl be used lo determine emissions
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increases and decrenses. Increnses and decreases must meet the cred-
itability criteria listed under the definition of net emissions increase in
this seciion.

{29) Projected actual emissions--The maximum onnual
rate, in tons per year, at which an existing lacility is projected to
emit o federally regulated new source review pollutant in any rolling
12-month period during the five years following the dale the focility
resumes repular operation after the project, or in uny one of the ten
years following that dute, if the project involves increasing the ficil-
ity's design capacity or its potentinl to emit that federally repulated
new source review pollutunt. In determining the projected actual
emissions, the owner or operator ol the mujor stationary source shall
include fugitive cmissions to the extent quantifiable and shall consider
all relevant information, including, but not limited to, historical
operntional data, the company’s own representations, the company’s
expecled business activity and the company’s highest projcetions
of business activity, the company's filings with the state or federal
regutatory nuthorities, and compliance plans under the approved stote
implementation plan,

(30) Project emissions increase--The sum of emissions in-
creases for each madified or affected facility determined using the fol-
lowing methods:

(A) for cxisting facilities, the difference between the
projected actual emissions and the baseline acwal emissions. In cal-
culating any incresse in emissions that results from the project, that
portion of the fueility’s emissions following the project that the facil-
ity could have sccommodated during the consecutive 24-month period
used to establish the baseline actual emissions and thet are also unre-
lated to the particular project, including any increased utilization due
to praduct demand growth may be excluded from the project emission
increase. The potential to emit from the facility following completion
of the project may be used in lieu of the projected nctunl emission rate;
und

{B) [ornew facilities, the difference between the poten-
tial to emit from the facility following completion of the project and
the baseline actual emissions.

(31} Replacement Mcility--A facility that satisfies the fol-
lowing criteria:

(A} the facility is o reconstructed unit within the mean-
ing of 40 Code of Federal Regulations §60.15(b)(1), or the facility re-
pinces an existing fueility;

(B} the facility is identical to or functionally equivalent
ta the replaced facility;

(C)} the replacement does not slter the basic design po-
rameiers of the process unil;

(D} the replaced facility is permanently removed from
the major stationsry source, otherwise permanently disabled, or per-
munently barred from operation by o permit that is enforceable, 1f the
replaced facility is brought back into operation, it shall constitute a
new [ocility. No creditable emission reductions shall be generated from
shutting down the existing facility that is replaced. A replocement fa-
cility is considered un existing fucility for the purpose of determining
federal new source review applicability.

(32) Secondary emissions—-Emissions that would occur os
a result of the construction or operation of 8 major stationary source
or major medification, but do not come from the source or modificn-
tion itsell, Secondary emissions must be specific, well-defined, quan-
tifiable, and impaect the sume genersl area a5 the stationary source or
modification that couses the secondary emissions. Secondury emis-

sions include emissions fram any off-site support facility that would
not be constructed or increase its emissions, except as a resull ol the
construction or operation of the major stationary source or major mod-
ification. Secondary emissions do not include any emissions that come
directly from n mobile source such as emissions from the tail pipe of a
motor vehicle, from a train, or from a vessel.

(33) Significant facility--A fucility that emits or has the po-
tential to emit a plent-wide applicability limit (PAL) pollutant in an
emount that is equal to or greater than the significant level for that PAL
pollutant.

(34} Small facility--A facility thut emits or has the potential
to emit the plant-wide applicability limit (PAL) pollutant in an amount
less than the significant level for that PAL pollutant,

(35) Stationary source—Any building, structure, focility, or
installation that emils or may emit any air pollutant subject to regulation
under 42 United States Code, §§7401 et seq.

(36) Temporary clesn coal technology demonstration
project—A clean conl fechnology demonstration project that is oper-
ated for o period of five years or less, and that complies with the state
implementation plan and other requirements necessary to attain and
maintain the nationz! ambient air quality slandards during the project
and afler it is terminated.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on January 12,
2006.

TRD-200600192

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006

Proposal publicatlon date: September 30, 2005
For further information, please call: {512) 239-5017

+ L/ +

SUBCHAPTER B. NEW SOURCE REVIEW
PERMITS
DIVISION 1.
30 TAC §116.121
STATUTORY AUTHORITY

The new section is adopted under TWC, §5,103, concerning
Rules, and §5,105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its pow-
ers and duties under the TWC; and under THSC, §382.017,
concerning Rules, which authorizes the commission to adopt
rules consistent with the policy and purposes of the TCAA, The
new section is also adopted under THSC, §382.002, concern-
ing Policy and Purpose, which establishes the commission pur-
pase to safeguard the state's air resources, consistent with the
protection of public health, general welfare, and physical prop-
erty; §382.011, concerning General Powers and Duties, which
authorizes the commission to control the quality of the state's air;
§382.012, concerning State Air Control Plan, which authorizes
the commission to prepare and develop a general, comprehen-
sive plan for the contro} of the state's air, §382.051, concerning
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Permitting Authority of Commission; Rules, which authorizes the
commission to issue permits and adopt rules necessary for per-
mits issted under TH3C, Chapter 382; §382.0512, concerning
Muodification of Existing Facility, which establishes a modifica-
tion and its limits; §382.0513, Permit Conditions, which allows
the commission to establish and enforce permit conditions con-
sistent with the TCAA; §382.0518, concerning Preconstruction
Permit, which requires that a permit be obtained from the com-
mission prior to new construction or medification of an existing
facility; and FCAA, 42 USC, §§7401 et seq., which requires per-
mits for construction and operation of new or modified major sta-
tionary sources.

The new section implements THSC, §§382.0C2, 382.011,
382.012, 3B2.051, 382.0512, 382.513, and 3B2.0518; and
FCAA, 42 USC, §§7401 ef seq.

§Haoa 121, Actual to Projected Actual and Emissions Exclusion Test
Jor Emissions Increases,

(1) [Fprojected actual emissions are used or emissions are ex-
cluded from the emission increase resulting from the project, the owner
or operator shall document and maintain a record of the following in-
formation before beginning construction, and this information must be
provided as part of the notification, certification, registration, or appli-
cation submitted to the executive director to claim or apply lor state
new source review guthorization for the project. If the emissions unit
is an existing electreic utility steam generating unit, the owner or oper-
gtor shall provide a copy of this information to the executive dircctor
belore beginning actual construction:

(1) adescription of the project;

(2} identification of the fucilities ol which emlissions of' a
federally regulated new source review pollutant could be affected by
the project; znd

(3} adescription of the applicability test used to determine
that the project is not & major modification for any pollutant, includ-
ing the baseline actual emissions, the projecled actual emissions, the
amount of emissions excluded from the project emissions increase and
an explanation for why such amount was excluded, and any netting cal-
culations, il applicable.

(b) [If projected actual emissions are used to determine the
project emission incrense at a fucility, the owner or aperator shafl
monitor the emissions of any regulated new source review pollutant
that could increase as a result of the project at that fucility and calculate
and maintuin o record of the annual emissions from that fucility, in
tons per year, on a calendar year basis for:

(I} aperiod of five years following resumption of regular
operations after the change; or

(2) a period of ten years following resumption of regular
operations after e change il the project increnses the design copacity
or potential to emit of thut regulated new source review pollutent at thut
fucility.

{c) Ifthe facility is un electric utility steam genernting unit,
the owner or operator shall submit a report to the executive director
within 60 days afler the end of each calendar year of which records
must be maintained documenting the unit’s annual emissions during
the culendar year that preceded submission ol the report.

(d) [fthe facility is not an electric utility steam generating unit,
the owner or operator shatl submit a report to the executive director if
the snnual emissions from the project exceed the baseline actual emis-
sions by o significant amount for (hat pollutant, and the emissions ex-
ceed the preconstruction projection for any facility. The report shall be

submitted to the executive director within 60 days after the end of each
calendar year. The report shall contain:

(1} the name, address, snd telephone number of the major
stationary source; and

(2} the calculated actunl annual emissions,

(e} The owner or operator of the facility shall make the infor-
mution required to be documented and maintained by this section avail-
able for review upon request for inspection by the executive director,
lacal air pollution control program, and the general public.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on January 12,
2006.

TRD-200600193

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Effective date; February 1, 2008

Froposal publication date: Seplember 30, 2005
Faor further Informatlon, please cail: {512) 239-5017

+ + +
DIVISION 5. NONATTAINMENT REVIEW
PERMITS
30 TAC §116.150, §116.151
STATUTORY AUTHORITY

The amendments are adopted under TWC, §5.103, concerning
Rules, and §5.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its pow-
ers and duties under the TWC; and under THSC, §382.017,
concerning Rules, which authorizes the commission to adopt
rules consistent with the policy and purposes of the TCAA. The
amendments are also adopted under THSC, §382.002, concern-
ing Policy and Purpose, which establishes the commission pur-
pose to safeguard the state's air resources, consistent with the
protection of public health, general welfare, and physical prop-
erty; §382.011, concerning General Powers and Duties, which
authorizes the commission te control the quality of the state’s air;
§382.012, concerning State Air Control Plan, which authorizes
the commission to prepare and develop a general, cornprehen-
sive plan for the control of the state’s air, §382.051, concerning
Permitting Authority of Commission; Rules, which authorizes the
commission to issug permits and adopt rules necessary for per-
mits issued under THSC, Chapter 382; §382.0512, concerning
Medification of Existing Facility, which establishes a modifica-
tion and its limits; §382.0513, Permit Conditions, which allows
the commission to establish and enforce permit conditions con-
sistent with the TCAA; §382.0518, concerning Preconstruction
Permit, which requires that a permit be obtained from the com-
mission prior to new construction or medification of an existing
facility, and FCAA, 42 USC, §§7401 ef seq., which raquires per-
mits for construction and operation of new or modified major sta-
tionary sources,

The amendments implement THSC, §§382.002, 382.011,
382,012, 382.051, 382.0512, 382.513, and 382.0518; and
FCAA, 42 USC, §§7401 et seq.
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§116.130.  New Major Source or Major Modification in Ozone Nanat-
fetinment Areas,

(8) Thissection applies to all new source review autharizations
for new construction or modification of facilities us follows:

(1) for all applications for facilities that will be located in
any aren designated us nonatteinment for ozone under 42 United States
Code (USC), §§7407 er seq. on the eifective date of this section, the
issuance date of the authorization; and

(2) tor all upplications for facilities that will be located in
counties [br which nonattainment designation for ozone under 42 USC
§§7407 ef seq. becomes effeciive after the effective dute of this section,
the date the application is administratively complete,

{b) The owner or operutor ol a proposed new major stationary
source, as defined in §116.12 of'this title (relating 1o Nonattninment and
Prevention of Significant Deterioration Review Definitions} of volatile
arganic compound (VOC) emissions or nitrogen oxides (NO,) emis-
sions, or the pwrer or operator of un existing stationary source of VOC
or NO, emissions that will undergo a major modification, as defined
in §116.12 of this title with respect to VOC or NO,, shall meet the re-
quirements of subsection (e)(1) - (4} of this section, except 45 provided
in subsection (f) of this section. Table I, located in the definition of
major modification in §116.12 of this title, specifies the various clas-
sifications of nonattainment along with the associated emission levels
that designute o major stationary source and significant level for those
classilicutions.

(c) Except as noted in subsection (f) of this section reparding
NO,, the de minimis threshold test (netting) is required for all modifi-
cutions to existing major sources of VOC or NC, unless al feast one of
the following conditions are met:

(1) the proposed emissions incresses mssociated with o
project, without regard to decrenses, is less than five fons per year (ipy)
ol the individual nonattainment pollutant in aress classified under
Federul Clean Air Act (FCAA), Title |, Part D, Subpart 2 (42 USC,
§7511) classified ns Serious or Severe;

{2) the proposed emissions incresses associsted with o
praject, without regurd to decrensses, is less than 40 tpy of the indi-
vidua! nonattainment pollutant in arens clossified under FCAA, Title
1, Part D, Subpart 1 (42 USC, §7502) and for those under FCAA,
Tiile [, Part D, Subpart 2 (42 USC, §7511) clussified as Marginal or
Moderate; or

(3) the project emissions increases are less than the signif-
jcant level stoted in Table | locoted in the definition of major modi-
fication in §116.12 of this title and when coupled with project actuzl
emissions decreases for the same pollutant, summed ns the project net,
are less than or equal to zero tpy.

{d) Tor the Houston-Galveston-Brezoria, Dallas-Fort Worth,
and Benument-Port Arthur eight-hour ozone nonattainment areas, if
the United States Environmental Protection Agency promulgates rules
requiring new source review permit npplications in these weas to be
evaluated for nonattuinment new source review according to that area’s
one-hour standard classification, except as noted in subsection (b) of
this section regarding NO, the de minimis threshold test (netting) is
required for nll modifications to existing major sources of VOC or NO,
in that aren, unless at least one of the following conditions is mat:

(1Y the proposed emissions increnses associated with
a project, without regard to decreases, is less than five tpy of the
individual nonattninment pollutant; or

(2) the project emissions increnses are less than the signif-
icant level stuted in Table I locuated in the definition of major medi-

fication in §116.12 of this title and when coupled with project actua!
emissions decreases for the sume polluiant, summed s the project net,
are less than or equal 1o zero tpy.

(e} Inapplying the de minimis threshold test, if the nel emis-
sions increnses are greater than the significant levels stated in Table 1
located in the deflinition of major modification in §116.12 of this title,
the following requirements apply.

(1) The proposed facility shall comply with the lawest
nchievable emission rate (LAER) as defined in §116.12 of this title
for the nonattainment pollutents for which the facility is a new major
source or major modification except es provided in poragraph (3)(B)
of this subsection and except for existing major stationary sources that
have & potential lo emit (PTE) of less than 100 tpy of the upplicable
nonattainment pollutant. For these sources, best available control
technology (BACT) can be substituted for LAER. LAER shall other-
wise be npplied to each new ficility and to each existing focility at
which the net emissions increase will occur as a result of a8 physical
change or change in method of operation of the unit.

(2}  All major stationary sources owned or operated by the
applicant (or by any person controlling, controlled by, or under com-
mon control with the applicant) in the state must be in compliance or
o1 a schedule for compliance with all applicable stute and federal emis-
sion limitations and standnrds.

(3) At the time the new or modified facility or faciiities
commence operation, the emissions increases from the new or mod-
ified Macility or fucilities must be offset. The proposed facility shail
use the offsel ratio for the appropriate nonattainment clnssification as
defined in §116.12 of this title and shown in Table | located in the def-
inition of mujor medification in §116,12 of this title. Internal offsets
that ure genernted gt the source and that otherwise meet all creditabil-
ity criterin can be applied as follows.

(A) Major stationary sources with o PTE of less than
100 tpy of an applicable nonattainment pollutunt are not required to
undergo nonatizinment new source review under this section, if the
project increases are offset with internal offsets st o rotio of at least
1.3t0 L

(B) Major stationary sources with o PTE of greater than
or equal to 100 tpy of an applicable nonatininment pollutant can sub-
stitute BACT for LAER, il the project increases are ofTset with internal
ofTsets at a ratio of at least 1.3 to 1. Internal offsets used in this manner
can also be applied to sotisfy the offset requirement.

(4) In nccordance with the FCAA, the permit application
must contain an analysis of olternative sites, sizes, production pro-
cesses, and control techniques for the proposed source. The analysis
must demonstrate that the benefits of the proposed locntion and source
configuration significantly outweigh the environmental and social costs
of that location.

{f) Forsources located in the El Paso ozone nonattninment area
as defined in §101.1 of this title (relating to Definitions), the require-
menis of this section do not apply to NO, emissions,

§116.151.  New Major Source or Major Modification in Nonattain-
ment Area Other Than Ozone.

(1) This section applies to applications for new construction
or modification of facilities located in a designated nonattainment ares
for an air contaminant other than ozone. The owner or operator of a
proposed new or modified fucility that will be a new major stationary
source for that nonattainment air contaminant, or the owner or operator
of an existing major stationary source that will undergo a major modi-
fieation with respect to that nonatlainment air contaminant, shall meet
the additional requirements of subsection (c)(I) - (4) of this section.
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Table | localed in the definition of mujor modification in §116.12 of
this title (relating to Nonattainment and Prevention of Significant De-
ierioration Review Delinitions) specifies the various classifications of
nonattainment along with the associated emission levels that designate
1 major stationary source.

(b) The de minins threshold test (netting) is required for al
modificutions to existing major sources of federully regulated new
source review pollutants, unless the proposed emissions incresses
ussociated withh a project, without regard to decreases, are iess than
the major modification threshold for the pollutant identified in Table
located in the definition of major modification in §116.12 of this title.

{c) Inapplying the de minimis threshold test, if the net emis-
sions increases are greater than the major modification lavels stated in
Table [ located in the definition of major modification in §116.12 of
this title, the following requirements apply.

(13 The proposed facility shall comply with the lowest
achievable emission rate (LAER) as defined in §116.12 of this title
for the nonattainment pollutants for which the facility is 0 new major
source or major modification. LAER shall be upplicd to each new
fucility and to each existing facility at which the net emissions increase
will occur os a result of a physical change or change in method of
operation of the unit.

{2} All major stationary sources owned or operated by the
applicant (or by any person controlling, controlled by, or under com-
mon conirol with the applicant) in the state shall be in compliance or
on a schedule for compliance with all applicable state and federal emis-
sion limits and standards,

(3) At the time the new or modified fncility or facilities
commence operation, the emission increnses from the new or modified
facitity or facilities shall be offset. The proposed fueility shall use the
ofTset ratio for the appropriate nonettninment classification s defined
in §116.12 of'this title and shown in Table | located in the definition of
myjor modification in §116,12 of this title,

(4) 1n accordance with the Federal Clean Air Act, the per-
mit application shall contain an analysis of alternative sites, sizes, pro-
duction processes, snd control techniques for the proposed source. The
analysis shall demonstrate that the benefits of the proposed location and
source configuration significantly outweigh the environmental and so-
cial costs of that location.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be & valid exercise of the agency's
legal authority. :

Filed with the Office of the Secretary of State on January 12,
2008.

TRD-200600194

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006

Proposal publication date: September 30, 2005
For further informallen, please call; (512) 239-5017

* ¢ +

DIVISION 6. PREVENTION OF SIGNIFICANT
DETERIORATION REVIEW
30 TAC §116.160

STATUTORY AUTHORITY

The amendment is adopted under TWC, §5.103, concerning
Rules, and §5.105, concerning General Palicy, which authorize
the commission to adopt rules necessary to carry out its pow-
ers and duties under the TWC; and under THSC, §382.017,
concerning Rules, which authorizes the commission to adopt
rules consistent with the policy and purposes of the TCAA.
The amendment is also adopted under THSC, §382.002, con-
cerning Policy and Purpose, which establishes the commission
purpose to safeguard the state's air resources, consistent with
the protection of public health, general welfare, and physical
property; §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state's air; §382.051,
concerning Permitting Authority of Commission; Rules, which
authorizes the commission to issue permits and adopt rules
necessary for permits issued under THSC, Chapter 382;
§382.0512, concerning Modification of Existing Facility, which
establishes a modification and its limits; §382.0513, Permit
Conditions, which allows the commission to establish and
enforce permit conditions consistent with the TCAA; §382.0518,
concerning Preconstruction Permit, which requires that a permit
be obtained from the commission prior to new construction or
modification of an existing facllity; and FCAA, 42 USC, §§7401
et seq., which requires permits for construction and operation of
new or modified major stationary sources.

The amendment implements THSC, §§382.002, 382.011,
382.012, 382.051, 382.0512, 382.513, and 382.0518; and
FCAA, 42 USC, §§7401 et saq.

§116.160.  Prevention of Significant Deterioration Requirements.

(a) Each proposed new major source or major modification in
an attainment or unclassifiable ares shall comply with the requirements
af this section. The owner or operator of & proposed new or modilied
facility that will be 0 new major stutionary source for the prevention
of significant deterioration air contaminant shall meet the additional
requirements of subsection (c}(1) - (4) of this section.

(b)y The de minimis threshold test (netting) is required for all
modifications to existing major sources of federally regulated new
source review pollutants, unless the proposed emissions increnses
nssoclated with @ project, without regard to decrenses, are less than
major modification threshelds for the pollutant identified in 40 Code
of Federal Reguiations (CFR}) §52.21(b)(23).

(c) In applying the de minimis threshold test (netting), if the
net emissions increases are greater than the major modification levels
for the pollutant identified in 40 CFR 52.21{b)(23), the following re-
guirements apply,

(1) In addition to those definitions in §116.12 of this ti-
tle {relating to Nonattainment and Prevention of Significant Deterio-
ration Review Definitions) the following definitions from prevention
of significont deterjoration of air quality regulations promulgated by
the United States Environmental Protection Agency (EPA) in 40 CFR
§52.21 and the definitions for protection of visibility and promulgated
in 40 CFR §51.301 as amended July 1, 1999, ore incorporated by ref-
erence;

(A) 40 CFR §52.21(b){(13) - (15), concerning baseline
concentrations, dates, and arens;

(B) 40 CFR §32.21{b){19), concerning innovative con-
trol technology: and
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(C) 40 CFR §52.21(b)24) - (28), concerning federal
land manager, terrain, and Indian reservations/governing bodies,

(2} The following requirements from prevention of signifi-
cant deterioration of air quality regulations promulgated by the EPA in
40 CFR §52.21 are hereby incorporated by reference:

(A} 40CFR §52.21(c)- (i), concerning increments, am-
bient air ceilings, restrictions on garen classifications, exclusions from
increment consumption, redesignation, stack heights, and exemptions;

(B) 40 CFR §52.21{k), concerning source impact anal-
ysis;

(C) 40 CFR §52.21(m) - (p), concerning air quality
analysis, source information, additional impact analysis, and sources
impacting federnl Class | arens; and

(D) 40 CFR §52.21(v), concerning innovative technol-
0EY.

(3) The term "faeility” shall repiace the words "emissions
unit” in the referenced sections of the CFR,

{4) The term "executive director" shall replace the word
"administrator” in the referenced sections of the CFR except in 40 CFR
§52.21(g) and {v).

{d) Allestimates of umbient concentretions required under this
subsection shall be based on the applicable wir quality models and maod-
eiing pracedures specified in the EPA Guideline on Air Quality Models,
as amended, or models and modeling procedures currenily approved by
the EPA for use in the state program, and other specific provisions made
in the prevention of significunt deterioration state implementation plan.
If the air quality impact model appraved by the EPA or specilied in the
guideline is inspproprinte, the model may be modified or another model
substituted on a case-by-cnse basis, or u generic basis for the state pro-
grom, where uppropriate, Such n change shall be subject to notice and
oppartunity for public hearing and written approval of the sdministru-
tor ol the EPA.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on January 12,
2006.

TRD-200600185

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Envirenmental Quality
Effective date: February 1, 2006

Proposal publication date: September 30, 2005
For further information, please call: (512) 239-5017

* + ¢

SUBCHAPTER C. HAZARDOUS AIR
POLLUTANTS: REGULATIONS GOVERNING
CONSTRUCTED OR RECONSTRUCTED
MAIJOR SOURCES (FCAA, §112(g), 40 CFR
PART 63)

30 TAC §§116.180 - 116,183

STATUTORY AUTHORITY

The repeals are adopied under TWC, §5.103, concerning
Rules, and §5.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its pow-
ers and duties under the TWC; and under THSC, §382.017,
concerning Rules, which authorizes the commission to adopt
rules consistent with the policy and purposes of the TCAA. The
repeals are also adopted under THSC, §382.002, concerning
Policy and Purpose, which establishes the commission pur-
pose to safeguard the state's air resources, consistent with
the protection of public health, general welfare, and physical
property; §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state's air; §382.012, cancerning State Air Control Plan, which
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state's air; §382.051,
concerning Permitting Authority of Commission; Rules, which
authorizes the commission to Issue permits and adopt rules
necessary for permits issued under THSC, Chapter 382;
§3B82.0512, concerning Modification of Existing Facility, which
establishes a modification and its limits; §382.0513, Permit
Conditions, which allows the commission to establish and
enforce permit conditions consistent with the TCAA; §382.0518,
cancerning Preconstruction Permit, which requires that a permit
be obtained from the commission prior to new construction or
maodification of an existing facility; and FCAA, 42 USC, §§7401
et saq., which requires permits for construction and operation of
new or modified major stationary sources.

The repeals implement THSC, §§382.002, 382.011, 382.012,
382.051, 382.0512, 382,513, and 382.0518; and FCAA, 42
USC, §§7401 et seq.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on January 12,
2008,

TRD-200600186

Stephanle Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006

Proposal publication date: September 30, 2005
For further infarmatlon, please call: {(512) 239-5017

L 4 + 4

SUBCHAPTER C. PLANT-WIDE
APPLICABILITY LIMITS

DIVISION 1. PLANT-WIDE APPLICABILITY
LIMITS

30 TAC §§116.180, 116.182, 116.184, 116.186, 116.188,
116.190, 116.192, 116.194, 116.196, 116.198

STATUTORY AUTHORITY

The new sections are adopted under TWC, §5.103, concerning
Rules, and §5.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry out its powers
and duties under the TWC; and under THSC, §382.017, con-
cerning Rules, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA. The new
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sections are also adopted under THSC, §382.002, coencerning
Policy and Purpose, which establishes the commission purpose
to safeguard the state’s air resources, consistent with the pro-
tection of public health, general welfare, and physical property;
§382.011, concerning General Powers and Duties, which au-
thorizes the commission fo control the quality of the state’s air;
§382.012, concerning State Air Control Plan, which authorizes
the commission to prepare and develop a general, comprehen-
sive plan for the control of the state's air; §382.051, concerning
Permitting Authority of Commission; Rules, which authotizes the
commission to issue permits and adopt rules necessary for per-
mits issued under THSC, Chapter 382; §382.0512, concerning
Modification of Existing Facility, which establishes a modifica-
tion and its limits; §382.0513, Permit Conditions, which allows
the commission to establish and enfarce permit conditions con-
sistent with the TCAA; §382.0518, concerning Preconstruction
Permit, which requires that a permit he obtained from the com-
missien prior fo new construction or modification of an existing
facility; and FCAA, 42 USC, §§7401 et seq., which requires per-
mits for construction and operation of new or modified major sta-
tionary sources.

The new sections implement THSC, §§382.002, 382.011,
382.012, 3B2.051, 382.0512, 382.513, and 382.0518; and
FCAA, 42 USC, §§7401 et seq.

§116.180.  Applicability.

() The following requirements apply to o plani-wide applica-
hility limit (PAL) permit,

(1) Only one PAL may be issued for each pollutant at an
account site.

{2) A PAL permit may include more then one PAL.

(3} A PAL permil may not cover facilities nt more thon one
source.

(4} A PAL permit may be consolidated with a new source
review permit at the source.

(b} The new owner ol a major stutionary source shall comply
with §116.110(e) of this title (relating to Applicability), provided that
pll fueitities covered by a PAL permit change ownership at the same
time and to the sume person, or both the new owner and existing permit
holder must obtain a PAL permitalteration allocating the emission prior
to the transfer of the permit by the commission. After the sale of a
fncility, or fucilities, but prior to the transfer of & permit requiring a
permit alteration, the originat PAL permit holder remains responsible
for ensuring compliance with the existing PAL permit and all rules and
regulations of the commission.

(c) The pwner of the facility, group of facilities, or account
or the operator of the facility, group ol facilities, or account that is
authorized to act for the owner is responsible for complying with this
section, except as provided by subsection (b) of this section.

§116.182.  Plant-wide Applicability Limit Permit Application.

Any spplication for o new plant-wide applicability limit (PAL) permit
or PAL permit amendment must be completed and signed by an au-
thorized representative. In order to be granted a PAL permit or PAL
permit amendment, the owner or eperator of the proposed facility shall
submit information to the commission that demonstrates that ail of the
tollowing information is submitted:

(1) alist of all facilities, including their registration or per-
mit number to be included in the PAL, their potentinl to emit, snd the
expecled maximum capacity. In addition, the owner or operator ol the

source shall indicate which, if any, federal or state applicable require-
ments, emission limitstions, or work practices apply to each unit;

(2) caleulations of the bascline nctunl emissions with sup-
porting documentation;

(3) the calculation procedures that the permit holder pro-
poses lo use to convert the monitoring system daty to monthly emis-
sions and annual emissions based on a 12-month rolling tota) for each
month; and

(4) the monitoring and recordkeeping proposed satisfy the
requirements of §116.186 of this title (relating to General and Special
Conditions) for each PAL,

§116.186.  General and Special Conditions.

{a) The plant-wide applicability limit (PAL) will impose an
annunal emission limitation in tons per year, that is enforceable for all
facilities included in the PAL, For cach month during the PAL effec-
tive period afier the first 12 months of establishing a PAL, the major
stationary source owner or operator shall demonstrate that the sum of
the monthly emissions from each facility under the PAL for the previ-
ous 12 consecutive months is less than the PAL (a 12-month average,
rolled monthly), For each month during the first 11 months from the
PAL effective date, the major sintionary source owner or operator shall
demonstrate that the sum of the preceding monthiy emissions from the
PAL effective date for each facility under the PAL s less than the PAL.
Each PAL must include emissions of only one pollutant, The PAL must
include all emissions, including lugitive emissions, to the extent quan-
tifinhle, from all facilities included in the PAL that emit or have the
potentinl o emit the PAL pollutant,

(b) The foliowing genernl conditions are appliceble to every
PAL permit.

(1) Applicability. This seclion does not nuthorize any fa-
cility to emit nir pollutnnis but establishes an annual emissions level
below which new and modified facilities will not be subject to federal
new source review for that pollutant,

(2) Sampling requirements. [IF sompling of stacks or
process vents is required, the PAL permit holder shall contuct the
commission’s Office of Compliance and Enforcement prior to sam-
pling to obtain the proper data forms wnd procedures. All sampling
and testing procedures must be opproved by the executive director and
coordinated with the appropriate regional office of the commission.
The PAL permit holder is also responsible for providing sampling
facilities and conducting the sampling operations or contracting with
an independent sampling consultant.

(3) Edquivalency of methods. The permit holder shall
demonstrate the equivalency of emission control methods, sampling
or other emission lesting methods, and monitoring methods proposed
as alternatives to methods indicated in the conditions of the PAL
permii, Alternative methods must be npplied for in writing and must
be reviewed and approved hy the executive director prior to their use
in fulfiling ony requirements of the permit.

(4) Recordkeeping and reporting.

{A) A copy of the PAL permit along with information
and data sufficient to demonstrate continuous compliance with the
emission caps contained in the PAL permit must be maintained in &
file at the plant site and mede availsble at the request of personnel
from the commission or any air pellution contrel program having
jurisdiction. For facilities that normally operate unnitended, this
information must be maintained at the nearest steffed location within
Texas specified by the permit holder in the permit application. This
information must include, but is not [imited to, emission cap and
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individun! emission limitation calculations based on a 12-month
rolling basis and production records and opersting hours, Additlonal
recordkeeping requirements may be specified in special conditions
attached 1o the PAL permit.

(B) Theowneror operator shall retuin a copy of the PAL
permit application and any applications for revisions 1o the PAL, each
annual certification of compliance under §122.146 of this title {relating
1o Compliance Certification Terms and Conditions), and the data relied
on in certifying the compliance for the duration of the PAL plus five
years,

(C) A seminnnual report shall be submitted to the exec-
utive director within 30 days of the end of each reporting period that
contains:

(i) the identification of owner and operstor and the
permit number;

(it total annual emissions (in tons per year) based
on a 12-month rolling total for each month in the reporting period;

(iii) all data relied upon, including, but not limited
to, nny quality sssurnnce or quality control datn, in calculating the
monthly and annual PAL pollutant emissions;

i) a list of any facility modified or added o the
mujor stationary source during the preceding six~-month period;

v the number, duration, and cause of any devia-
tians or monitering malfunctions (other than the time associated with
zero and span calibration cheeks), and any corrective action taken. This
may be satisfied by relerencing the PAL permit number in the semian-
nual report for the site submitted under §122.145 of this title (relating
to Reporting Terms and Conditions);

{vi) & notification of a shutdown of any monitoring
system, whether the shutdown was permanent or temporary, the reason
for the shutdown, the anticipated date that the monitoring system will
be fully operational or replaced with another monitoring system, and
whether the emissions unit menitored by the monitoring system con-
linved to operate, and the caleulation of the emissions of the pollutant
or the number determined by method included in the permit; and

(vii} a signed statement by the responsible official
certilying the truth, accurncy, and completeness of the information pro-
vided in the report.

(N The owner or operator shall submit the results of
any revalidation test or method to the executive director within three
months sfter completion of such test or method.

(5) Maintenance of emission control, The facilities cov-
ered by the PAL permit will not be opernted unless all air pollution
emission capture and abatement equipment is maintnined in good
working order and operating property during normal facility opern-
tions.

(6) Compliance with rules, Acceptance of n PAL permit
by o permit applicant constitutes an acknowledgment and agreement
that the holder will comply with all rules and orders ol the commission
issued in conformity with the Texas Clean Air Act und the conditions
precedent to the granting ofthe permit, I’ more than one state or federal
rule or PAL permit condition is applicable, the most stringent limit or
condition will govern and be the stondard by which compliance must be
demonstrated. Acceptance includes consent to the entrance of commis-
sion employees and agents into the permitted premises at rensonable
times to investigate conditions relating to the emission or concentra-
tion of rir contsminants, including complionce with the PAL permit.

(7) Effective period. A PAL is effective for ten years,

(8) Absence of monitoring data. A source owner or operu-
tor shall record and report maximum potential emissions without con-
sidering enforcenble emission limitations or operational restrictions for
a facility during any period of time that there is no monitoring datn, un-
less another method for determining emissions during such periods is
specified in the PAL permit special conditions.

(9) Revalidation. All data used to establish the PAL pol-
lutant must be revalidated through performance testing or other scien-
lifically valid means approved by the executive director. Such testing
must occur at least once every five years after issuonce of the PAL,

(10) Renewal. If a PAL renewal! application is submitted lo
the executive director in accordance with §116,196 of this title (relating
to Renewal of a Plant-wide Applicability Limit Permit), the PAL shall
not expire at the end of the PAL effective period. [t shall remain in
effect until a renewed PAL permit is issued by the executive director
or the application is voided.

{e) Each PAL permit must include specinl conditions that sat-
isfy the following requirements.

(1} The PAL monitoring system must accurately determine
oll emissions of the PAL pollutant in terms of mass per unit of time.
Any monitoring system authorized for use in the PAL permit must be
besed on sound science and meet generally acceptrble scientific proce-
dures for data quality and manipulation. Additionally, the informalion
generated by such a system must meet minimum legal requiremens for
ndmissibility in a judicial proceeding to enforce the PAL permit.

(2) The PAL monitoring system must employ one or more
of the general monitoring approaches meeting the minimum require-
ments as described in subparngraphs (A) - (D) of this paragraph.

(A) An owner or operator using mass balance caicula-~
tiens to monitor PAL pollutant emissions from activities using coating
or solvents shall meet the following requirements:

(i} provide o demonstrated means of validating the
published content of the PAL pollutant that is contained in, or created
by, all materials used in or at the facility;

(i) ussume thut the facility emits all of the PAL pol-
futant that is contnined in, or created by, any raw material or fuel used in
or at the fucility, if it cannot otherwise be nccounted for in the process;
and

(ifi) where the vendor of » materinl or fuel that is
used in orat the facility publishes a range of pollutant content from such
materini, the owner or operator shall use the highest value of the range
to calculate the PAL pollutant emissions unless the executive director
determines that there is site-specific data or & site-specific monitoring
program to support unother contenl within the range.

(B) An owner or operator using a continuous emission
monitoring system (CEMS) to monitor PAL pollutant emissions shall
meet the following requirements.

(i} The CEMS must comply with applicable perfor-
mance specifications found in 40 Code of Federal Regulations Part 60,
Appendix B,

(i)  The CEMS must sample, unalyze, and record
data at leest every 15 minutes while the emissions unit is operating,

(C} An owner or operator using continuous parameter
maenitoring system (CPMS) or predictive emission monitoring sysiem
(PEMS) to monitor PAL pollutant emissions shall meet the following
requirements.
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i} The CPMS or the PEMS must be based on cur-
reni site-specific data demonstrating o correlation between the moni-
tored parameter(s) and the PAL pollutant emissions across the range of
operution of the facility,

¢ii}  Each CPMS or PEMS must semple, analyze, and
record duta at least every 13 minutes or at another less frequent interval
upproved by the executive director, while the facility is operating.

(D) An owner or opernlor using emission factors to
monitor PAL pollutent emissions shell meet the foflowing require-
ments,

(it All emission foctors must be adjusted, il appro-
priute, to sccount. for the degree of uncertuinty or limitations in the
factors® development,

(i) The facility must operate within the designated
range of use for the emission lactor, if appHeable.

(iii)  Iftechnically praciicable, the owner or operator
of a significant lacility that relies on an emission factor to caleulate
PAL pollutant emissions sha!l conduct validation testing to determine a
site-specific emission factor within six months of PAL permit issuance,
unless the executive director determines that testing is not required.

(E) An alternative monitoring approrch must meet the
requirements in puragraph (1) of this subsection and be approved by
the executive director.

{3} Where an owner or operator of a [acility cannot demon-
strate a correlation between u monitored perameter(s) and the PAL pol-
lutnnt emissions rate at oll apernting points of the facility, the executive
director shall;

(A) establish defuult value(s) for determining compli-
ance with the PAL buased on the highest potentinl emissions reasanably
estimated nt such aperating point(s); or

(B} determine that operation of the [acility during op-
erating conditions when there is no correlation between monitored pa-
rameter(s) und (he PAL poilutant emissions is o violation of the PAL,

§116.188.  Plant-wide Applicability Limit,

The plant-wide applicebility limit (PAL} is the sum of the baseline ac-
tunl emissions of the PAL pollutant for each existing fucility at the
source 1o be covered. The allowable emission rate may be used for
fucilities that did not exist in the baseline period. Baseline octual emis-
sions from focilities that were permanently shut down after the baseline
period must be subtracted from the baseline emissions rate,

(1) An umount equal to the applicable significant level for
the PAL poliutant may be ndded to the baseline actunl emissions when
establishing the PAL.

(2}  When establishing the PAL level for o PAL pollutent,
only one consecutive 24-month period must be used to determine the
baseline actual emissions for all existing facilities. However, u differ-
ent consecutive 24-month period may be used for each different PAL
potlutont,

(3) The executive director shall specify a reduced PAL
level{(s) in the PAL permit, to become effective on the future
compliance date(s) of any applicable federal or state regulntory
requirement(s).

§116.190.  Federal Nonattainment and Preveniion of Significant De-
terioration Review

{8) An increase in emissions from operational or physical
changes ai & facility covered by a plant-wide applicability limit (PAL)

permit is insignificant, for the purposes of federal new source review
under this subchapter, if'the increase does not exceed the PAL,

(b) Atnotime are emissions reductions of'a PAL pollutant that
occur during the PAL effective period creditable ns decreases for pur-
poses of affsets, unless the level of the PAL is reduced by the amount
of such emissions reductions and such reductions would be ereditable
in the absence of the PAL.

(¢} A physicol or operational change not causing an ex-
ceedance of a PAL is not subject to federal restrictions on relaxing
enforceable emission limitations to aveid new source review,

§116.192.  Amendments and Alterations.

(a) Any increase ina plant-wide applicability limit (PAL) must
be made through amendment. Amendment applications must also in-
clude the information identified in §116.182 of this title {relating to
Plant-wide Applicability Limit Permit Application) for new and mod-
ified facilities contributing to the increase in emissions 50 ns to cause
the major stationary spurce’s emissions to equal or exceed its PAL and
ure subject to the public notice requirements under §116.194 of this ti-
tle (reluting to Public Notice and Comment).

(1) As part of this application, the major stationary source
owner or operaior shall demonstrate that the sum of the baseline actual
emissions of the small facilities, plus the sum of the baseline aciual
emissions of the significant and major facilities assuming application
of best available control technology (BACT) equivelent controls, plus
the sum of the allowable emissions of the new or modified facilities
exceeds the PAL. The level of control that would result from BACT
equivalent controls on ench significant or major facility shall be deter-
mined by conducting & new BACT analysis at the time the application
is submitied, unless the facility is currently required lo comply with
a BACT or lowest nchievable emission rate (LAER) requirement that
was esinblished within the preceding ten years, In such o case, the as-
sumed control level for that emissions unit shall be equal to the level of
BACT or LAER with which that emissions unit must currently comply.

(?) The owner or operaior shall obtain a federal new source
review permit for all acilities contributing Lo the increase in emissions
50 as to cause the major stationary source's emissions to equal or exceed
its PAL, regardless of the magnitude of the emissions increase. These
facilities sholl comply with any emissions requirements resulting from
the mijor new source review process.

{3) The PAL permit shall require that the incrensed PAL
level be effective on the day any emission unit that is part of the PAL
major modification becomes operational and begins to emit the PAL
poliutant,

(4} The new PAL shail be the sum of the allowable emis-
sions for each modified or new facility, plus the sum of the baseline
actual emissions of the significant and major emissions units after the
application o BACT equivalent conirols as identified in paragraph (1)
af this subsection, plus the sum of the boseline actuni emissions of the
small emissions units.

{b) Changes to PAL permits that do not require the PAL to be
incrensed must be completed through permitakteration. Unless allowed
in the PAL permit special conditions, the permit holder shall submitan
alteration request prior to start of construction for physical modifica-
tions to facilitles or installation of new facilities under the PAL. Ap-
proval must be received from the executive director prior to start of
operation of the facilities if the emissions from the new or modified
facilities muy exceed 100 tons per year.

§H6.194.  Public Notice and Comment.
Applications for initial issuance of plant-wide applicability limit per-
mits under this division are subject only to §§39.401, 39.405, 39.407,
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39.409, 39.411, 39.419, 39.420, and 39.601 - 39.605 of this title (re-
Inting to Purpose; General Notice Provisions; Mniling Lists; Dendline
for Public Comment, and for Requests for Reconsideration, Contested
Case Hearing, or Notice and Comment Hearing; Text of Public No-
tice; Notice of” Application and Preliminary Decision; Transmitml of
the Executive Director’s Response to Comments and Decision; Ap-
plicability; Mailed Notice; Newspaper Notice; Sign-Posting; and No-
tice to Alfected Agencies, respectively), except that any reference to
requests for reconsideration or contesled case hearings in §39.409 or
§39.411 of this title shofl not apply. Nothing in this section exempts
an applicant for a new source review permit from the requirements of
Subchapter B of this chapter (relating to New Source Review Permits).

§116.196.  Renewal of a Plant-wide Applicability Limit Permil.

(a) A stationary source owner or operator shall submit a timely
upplication to the executive direcior to request renewal of a plant-wide
gpplicability limit (PAL) permit. A timely application is one that is sub-
mitted at least six months prior to, but not earlier than 18 months from,
ihe date of permit expiration. 1f the owner or operator of a stationary
source submits n complete application to renew the PAL permit within
this time period, then the permit wili continue to be effective until the
revised permit with the renewed PAL is issued or the PAL permit is
voided.

(b} All PAL permiis issued prior to the effective date of this
section ore subject to the renewal requirements under this section,
These permits must be renewed by December 31, 2006, or within the
time frame specified in subsection (a) of this section, whichever is
later,

(c} The following information must be submitted with a PAL
renewal application:

(1) nproposed PAL level;

2) information ns identified in §116.182(1) of this title (re-
lating to Plant-wide Applicability Limit Permit Application); and

(3) any other information the owner or operaior wants the
executive director to consider in determining the appropriate level for
rencwing the PAL.

{d) The proposed PAL level and a written rationale for the
proposed PAL levet are subject to the public notice requirements in
§116.194 of this title {retating to Public Notice and Comment). During
such public review, any person may propose & PAL level for the source
for consideration by the executive direclor,

(¢) The renewed PAL shall not exceed the potential to emit for
the source and shall not be set at a level higher than the current PAL,
unless the PAL is being amended in uccordance with §116.192(n) of
this title (relating to Amendments and Alterations) concurrently with
the renewal. The executive director may adjust the renewed PAL in
accordance with the following. .

(1) If the emissions level calculated in accordance with
§116.188 of this title (relating to Plant-wide Applicubility Limit)
is equal to or greater than 80% of the PAL level, the PAL may be
renewed at the same level.

(2) If the emissions level colculated in nccordance with
§116,188 of this title is less than 80% of the PAL level, the executive
director may set the PAL at a level that is determined to be more
representative of the source’s baseline actunl emissions, or that is
determined to be more appropriate considering air quality needs,
ndvances in control technology, anticipated economic growth in the
area, desire 1o reward or encourage the source’s voluntary emissions
reductions, or other factors s specifically identified by the executive
director in written rationale,

(f) Ifthe compliance dote for a state or [ederal requirement that
applies to the PAL source occurs during the PAL effective period, and
if the executive director hus not already adjusted for such requirement,
the PAL shall be adjusied at the time of PAL permit renewn] or federal
operating permit renewal, whichever oceurs first,

$116.198.  Expiration or aidance.

(a) A plant-wide applicability limit (PAL) permit shall expire
ten years after the date ol issuance il the renewal application is not sub-
mitted in aceordance with §116.196{a) ofthis title (relating to Renewal
ol a Plant-wide Applicability Limit Permit).

(b) Owners or operators of major stationary sources who de-
cide not lo renew their PAL will, within the time frame specified for
PAL renewal applications in §116,196(a) of this title, submit a pro-
posed allowable emission limitation for each focility (or each group of
fucilities, if such a distribution is more appropriate as decided by the
executive director) by distributing the PAL allowable emissions for the
muyjor statiopary source among each of the facilities that exisied under
the PAL. If the PAL had not yet been adjusted for an applicable re-
quirement that became efTective during the PAL effective period, the
distribution shall be made ns if the PAL had been adjusted.

{c) The executive director shall decide whether and how the
PAL, allowable emissions will be distributed and issue a revised permit
incorporating allowable limits for each facility, or ench group of facil-
ities, as the executive director determines is appropriate. Each facil-
ity shall comply with the allowuble emission limitation on a 12-month
rolling basis. The executive director may approve the use of monitoring
systems (source lesting, emisgion factors, etc.) other than a continuous
emission monitoring system, continuous emission rate monitoring sys-
tem, predictive emission monitoring system, or continuous parameter
maonitoring system to demonstrate compliance with the allowable emis-
sion limitation,

(1) LUntil the executive director issues the revised permit
incorporating allowable limits for each facility, or each group of facili-
ties, the source shall continue to comply with a source-wide, multi-unit
emissions cap equivalent to the level of the PAL emission limitation.

(2) Any physical change or change in the method of opera-
tion at the major stationary source will be subject to federal new source
review requirements if the chanpe meets the definition of major modifi-
cationin §116,12 of this title (relating to Monattainment and Prevention
ol Significant Deterioration Definitions).

(3) The major stationary source owner or operator shall
continue to comply with any state or federal applicable requirements
that applied during the PAL effective period.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authaority.

Filed with the Office of the Secretary of State on January 12,
2006.

TRD-200800197

Stephanle Bergeron Perdue

Acting Deputy Director, Cffice of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006

Proposal publication date: September 30, 2005
For further Information, piease call: (512) 238-5017

+ + +
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SUBCHAPTER E. HAZARDOUS AIR
POLLUTANTS: REGULATIONS GOVERNING
CONSTRUCTED OR RECONSTRUCTED
MAJOR SOURCES (FCAA, §112(g), 40 CFR
PART 63)

30 TAC §§116.400, 116.402, 116.404, 116.406
STATUTORY AUTHORITY

The new sections are adopted under TWC, §5.103, concerning
Rules, and §b5.105, concerning General Policy, which authorize
the commission to adopt rules necessary to carry outits powers
and duties under the TWGC; and under THSC, §382.017, con-
cerning Rules, which authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA. The new
sections are also adopied under THSC, §382.002, concerning
Policy and Purpose, which establishes the commission purpose
to safequard the state's air resources, consistent with the pro-
tection of public health, general welfare, and physical property;
§382.011, concerning General Powers and Duties, which au-
thorizes the commissjon to control the gquality of the state's air;
§382.012, concerning State Air Control Plan, which authorizes
the commission to prepare and develop a general, comprehen-
sive plan for the control of the state's air; §382.051, concerning
Permitiing Authority of Commission; Rules, which authorizes the
commission to issue permits and adopt rules necessary for per-
mits issued under THSC, Chapter 382; §382.0512, concerning
Madification of Existing Facility, which establishes & modifica-
tion and its limits; §382.0513, Permit Conditions, which allows
the commission to establish and enforce permit conditions con-
sistent with the TCAA; §382.0518, concerning Preconstruction
Permit, which requires that a permit be obtained from the com-
mission prior to new construction or modification of an existing
facility; and FCAA, 42 USC, §§7401 ef seq., which reguires per-
mits for construction and operation of new or modified major sta-
tionary sources.

The new sections implement THSC, §§382.002, 382.01t,
382.012, 382.051, and 382.0518.

§116.400.

(a) The provisions of this subchapter implement Federal Cleun
Air Act (FCAA), §112(p), Modifications, and 40 Code of Federnl Reg-
ulations (CFR) Part 63, Hazurdous Air Poliutants: Regulations Gov-
erning Constructed or Reconstructed Major Sources, Subpart B, Re-
guirements for Conirol Technology, as amended December 27, 1996,
Affected sources (as defined in §116.13(1) ol this title (relsting to Sec-
tion §12(g) Definitions)) subject to this subchapter are those sources for
which the United States Environmental Protection Agency has not pro-
mulguied a maximum available control technology (MACT) standard
under 40 CFR Purt 63. For purposes of this subchapler, the following
terms apply.

Applicability.

(1} Construct a major source-~As foliows.

(A) To fabricate, erect, or install at any green field site a
stationary source or group of stationary sources that are located within
a contiguous area and under common control and that emit or have the
potential to emit ten tons per year of uny hazardous rir pollutant (HAP)
or 23 lons per year of any combination of HAPs;

(B) to fubricute, erect, or instnlf at eny developed site
a new process or production unit that in and of itself emits or has the
potentinl to emit ten tons per year of any HAP or 25 tons per year of any

combination of HAPs, unless the process or production unit satisfies
clauses (i) - (vi) of this subparagraph:

() all HAPs emitted by the process or production
unit that would otherwise be controlled under the requirements of this
subchnpter will be controlled by emission control equipment that was
previously installed at the same site as the process or production unit;

(i) either of the following regarding control of HAP
emissions:
() the executive director has determined within
a period of five years prier to the fabrication, erection, or instailationof
the process or production unit that the existing emission control equip-
ment represented best available control technology (BACT), lowest
nchievable emission rate {LAER) under 40 CFR Part 51 or Part 52,
toxics-best available control technology (T-BACT), or MACT bused
on state air toxic rules for the category of pollutants that includes those
HAPs to be emitted by the process or produclion unit; or

(if) the executive director determines that the
contral of HAP emissions provided by the existing equipment will be
equivaient to that level of control currently achieved by other similor
sources using a level of control equivalent to current BACT, LAER,
T-BACT, or state nir toxic rule MACT determinntion;

(i) the executive director determines that the per-
cent control efficiency for emissions of HAP from all sources to be
controlled by the existing control equipment will be equivalent to the
percent control efficiency provided by the control equipment prior to
the inclusion of the new process or production unit,

{iv) the executive director hus provided notice and
an opportunity for public comment cencerning the determination that
criteria in clauses (i) - (iii) of this subparagraph apply and concerning
the continued adequacy of any prior LAER, BACT, T-BACT, or state
nir toxic rule MACT determination;

(vt ifeny commenter has asserted that o prior LAER,
BACT, T-BACT, or state air toxic rule MACT determination is no
longer ndequate, the executive director has determined that the level
of cantro] required by that prior determination remains adequate; and

(vi) any emission limitations, work practice require-
ments, or other ierms nnd conditions upon which the determinations in
clauses (i) - {v) of this subparugraph are predicated will be construed
by the executive director as applicable requirements under FCAA,
§504(a), and either have been incorporated inte any existing permit
issued under Chapier 122 of this title (relating to Federal Operating
Permits) for the affected source (as defined in §116.15(1) of this title)
or will be incorporatad into such permit upon issuance,

{2) Reconstruct n major source--The replacement of com-
ponents at an existing process or production unit that in and of itself
emits or has the potentinl to emit ten tons per year ol any HAP ar 25
tons per year of any combination of HAP, whenever:

(A) the fixed capital cost of the new components ex-
ceeds 50% of the (ixed capital cost that would be required to construct
n comparable process or production unit; and

(B) it is fechnienlly and economically feasible for the
recaonstructed major source to meet the applicable MACT emission lim-
itation for new sources established under this subchapter.

(b) The requirements of this subchapter apply to an owner or
operator of an affected source (as defined in §116.15(1) of this title)
that constructs or reconstructs, unless the affected source in question
has been specifically regulated or exempted from regulation under p
standard issued under FCAA, §112(d), (h), or {j} and incorporated in
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another subpart of 40 CFR Part 63, or the owner or operator of such
affected source has received all necessary air quality permits for such
construction or reconstruction project.

(c) AfMecled sources (8s defined in §116.15(1) ofthis title) sub-
jeet 1o the requirements of this subchapter are not eligible to use o stan-
dord permit under Subchapter F of this chapter (relating to Standnrd
Permits} unless the terms und conditions of the specific standard per-
mit meet the requirements of this subchapter.

This agency hereby certifies that the adoption has been reviewad
by legal counsel and found to be a valid exercise of the agency's
legal authority,

Filed with the Office of the Secretary of State on January 12,
2008

TRD-200500198

Stephanie Bergeron Perdue

Acting Deputy Directar, Office of Legal Services
Texas Commissien on Environmental Quality
Effective date: February 1, 2008

Proposal publication date: September 30, 2005
For further information, please call; {512) 239-5017

+ + +

SUBCHAPTER E. EMERGENCY ORDERS

30 TAC §116.410
STATUTORY AUTHORITY

The repeal is adopted under TWC, §5.103, concerning Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its pow-
ers and duties under the TWC: and under THSC, §382.017,
concerning Rules, which authorizes the commission to adopt
rules consistent with the policy and purposes of the TCAA.
The repeal is also adopted under THSC, §382.002, concerning
Policy and Purpose, which establishes the commission pur-
pose to safeguard the state’s air resources, consistent with
the protection of public health, general welfare, and physical
property; §382.011, concerning General Powers and Duties,
which authorizes the commission to control the quality of the
state's air; and §382.012, concerning State Air Control Plan,
which authorizes the commission to prepare and develop a
general, comprehensive plan for the control of the state's air.

The repeal implements THSC, §§382.002, 382.011, and
382.012.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 12,
2006.

TRD-200600199

Stephanie Bergeron Perdue

Acling Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006

Proposal publication date: September 30, 2005
For further Infarmatlon, please call; {(512) 239-5017

+ L ¢

SUBCHAPTER F. STANDARD PERMITS
30 TAC §116.610, §116.617
STATUTORY AUTHORITY

The amendment and new section are adopted under TWC,
§5.103, concerning Rules, and §5.105, concerning General
Policy, which authorize the commission to adopt rules necessary
to carry out its powers and duties under the TWC; and under
THSC, §382.017, concerning Rules, which authorlzes the com-
mission {0 adopt rules consistent with the policy and purposes of
the TCAA. The amendment and new section are also adopted
under THSC, §382.002, concerning Policy and Purpose, which
establishes the commission purpose to safeguard the state's
air resources, consistent with the protection of public health,
general walfare, and physical property; §382,011, concerning
General Powers and Duties, which authorizes the commission
to contro!l the quality of the state's alr; §382.012, concerning
State Air Control Plan, which authorizes the commission to
prepare and develop a general, comprehensive plan for the
control of the state's air; §382.051, concerning Permitting Au-
thority of Commission; Rules, which authorizes the commission
to issue parmits and adopt rules necessary for permits issued
under THSC, Chapter 382, and to issue a standard permit
for similar facilities; §382.0512, concerning Modification of
Existing Facility, which establishes a modification and its limits;
§382.0513, Permit Conditions, which allows the commission
to establish and enforce permit conditions consistent with the
TCAA; §382.0518, concerning Préconstruction Permit, which
requires that a permit be obtained from the commission prior
to new construction or modification of an existing facility; and
§382.05195, concerning Standard Permit, which authorizas
the commission to issue a standard permit for new or existing
similar facilities if the standard permit is enforceable, and the
commissicn can adequately monitor compliance with the terms
of the standard permit; and FCAA, 42 USC, §§7401 st saq.,
which requires permits for construction and operation of new or
modified major stationary sources.

The amendment and new section implement THSC, §§382.002,
382,011, 382.012, 382.051, 382.0512, 382.513, 382.0518, and
382.05195; and FCAA, 42 USC, §§7401 el seq.

§H6.610.  Applicability,

(n) Under the Texns Clean Air Act, §382.051, o project that
meets the requirements for a standard permit listed in this subchapter
or issued by the commission is hereby entitled to the standurd permit,
provided the following conditions listed in this seclion are met. For the
purposes of this subchapler, project means the construction or modifi-
cation of a fucility or a group of facilities submitted under the same
registration, .

(13} Any project that results in a net increase in emissions
of air contaminants from the project other than carbon dioxide, wa-
ler, nitrogen, methane, ethane, hydrogen, oxygen, or those for which a
national ambient air quality standard has been established must meet
the emission limitations of §106.261 of this title (relating to Facilities
(Emission Limitations), unless otherwise specified by a particular stan-
dard permit,

(2) Construction or operation of the project must be com-
menced prior io the effective date of u revision to this subchapter under
which the project would no longer meet the requirements for o standard
permit,
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(3} The proposed project must comply with the applicable
provisions of the Federal Clean Air Act (FCAA), §111 (concerning
Mew Source Performance Standords) as listed under 40 Code of Federal
Regulations (CFR) Part 60, promulgated by the United States Environ-
mental Protection Agency (EPA).

(4) The proposed project must comply with the epplicable
pravisions of FCAA, §112 (concerning Hazardous Air Pollutants) as
listed under 40 CFR Part 61, promuignted by the EPA.

(3) The proposed project must comply with the applicable
maximum achievable conirel technology standards as listed under 40
CFR Purt 63, promulgated by the EPA under FCAA, §112 or as listed
under Chapter 113, Subchapter C of this title {relating to National Emis-
sions Standards for Hazardous Air Pollutunts for Source Categories
(FCAA, §112, 40 CFR Part 63)).

(6) Ifsubject to Chapter 101, Subchapter H, Division 3 of
this title (relating to Mass Emissions Cap and Trade Program) the pro-
posed fucility, group of facilities, or account must obtain nllocations to
operate.

(b) Any project that constitutes a new major stationary source
or major modification as defined in §116.12 of this title (relating to
Nonattainment and Prevention of Significant Deterioration Review
Definitions) is subject 1o the requirements of §116.110 of this title
(relating to Applicubility) rather than this subchapter.

(c) Persons may not eircumvent by artificial mitutions the re-
quirements of §116.110 ol this title.

(d} Any project involving a proposed offected source (as de-
fined in §116.15(1) ol this title (relating to Section 112{g) Definitions))
shall comply with all applicable requirements under Subchapter E of
this chapier (relating to Hazardous Air Pollutants: Regulations Gov-
erning Construcied or Reconstructed Muojor Sources (FCAA, §112(g),
40 CFR Part 63)). Affected sources subject to Subchapter E of this
chapter may use a standard permit under this subchapter only il the
terms and conditions of the specific standard permit meet the require-
ments of Subchapter E of this chapter.

$16.617.  State Pollution Control Project Standard Permit.
(n) Scope and applicability.

(1) This standard permit applies to pollution control
profects undertuken voluntarily or as required by any governmental
stendard, thut reduce or maintain currently nuthorized emission rales
for facilities authorized by u permit, standard permit, or permit by rule,

(2) The project may include:

(A) the instalintion or replacement of emissions control
equipment;

(B) theimplementation or change to contral techniques;
or

(C) the substitution of compounds used in manufuctur-
ing processes.

{3) This standurd permit must not be used to authorize the
installation of' emission control equipment or the implementation of a
control technique that:

{A) constitutes the complete replacement of #n existing
production facility or reconstruction of a production facility as defined
in 40 Code of Federal Regulations §60.15(b)(1) and (c); or

(B) the executive director determines there are health
cffects concerns or the potential fo exceed a national ambient nir quality
stanclard eriterin pollutant or contaminant that results from an increase

in emissions of any air contaminant unti! those concerns ure addressed
by the registrant to the satisfaction of the executive director; or

(C) returns a facility or group of fucilities to complinnce
with an existing suthorization or permit unless authorized by the exec-
utive director,

(4} Only new or modified pollution control projects must
meet the conditions of this standard permit. All previous standard per-
mit registrations under this section that were authorized prior to the
effective date of this rule must include the increases nnd decreases in
emissions resulting from those projects in any future netting calcula-
tion and all other conditions must be met upon the ten-year anniversary
und renewal of the original registration, or until administratively incor-
porated into the facilities® permit, if applicable,

(b) General requirements,

(1} Any claim under this standard permit must comply with
all applicable conditions oft

(A) §116.604(1) and (2) of this title (relating to Dura-
tion and Renewal of Registrations to Use Standard Permits);

(B) §116.605(d)(1) and (2) of this title (relating to Stan-
dard Permit Amendment and Revocation);

(C) §116.610 of this title (relating to Applicability);

(DY §116.611 ofthis title (relnling to Registration to Use
a Standard Permii);

(E} §116.614 of this title (relnting to Standard Permit
Fees); and

(F) §116.615 of this title {relating to General Condi-
tions).

(2) Construction or implementation of the pollution control
praject must begin within 18 months of receiving written acceptance
of the repistration from the executive director, with one 18-month ex-
tension available, and must comply with §116,115(b)(2) and §116,120
of this title (relating to General pnd Special Conditions and Voiding of
Permits). Any changes to allowable emission rates authorized by this
section become effective when the praject is complete and operation or
implementation begins,

(3) The emissions limitations of §116.610(a)(1) of this title
do not apply 1o this standard permit.

(4) Predictable maintenance, startup, and shutdown emis-
sions directly associated with the pollution control projects must be
included in the representations of the registration application.

(5) Any increases in actual or allownble emission rates or
any increase in production capacity authorized by this section (includ-
ing increases associated with recovering lost production eapacity) must
occur solely as a resuki of the project as represented in the registration

_ application. Any increases of production asseciated with a pollution

control project must not be utilized until an additional authorization is
obtnined, This paragraph is not intended to limit the owner or opera-
tor’s ability to recover lost capacity caused by a derate, which may be
recovered and used without any additional suthorization,

(c) Replacement projects.

(1y The replacement of emissions control equipment or
control technique under this standard permit is not limited to the
method of control currently in place, provided that the control or
technique is of least as effective as the current uuthorized method and
all other requirements of this standard permit are met,
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(2) The maintenance, siartup, and shutdown emissions may
be increased ebove currently authorized levels il the increase is nec-
essary to implement the replacement project and maintenance, startup,
und shuidown emissions were authorized for the existing control equip-
ment or technique.

(3) Equipment instulled under this section is subject to all
applicable testing and recordkeeping requirements of the original con-
trol authorization. Alternate, equivalent monitoring, or records may be
proposed by the gpplicant for review and approval of the executive di-
rector.

(d) Registration requirements,

(1) A registrution must be submitted in nccordance with the
following.

{A) If there are no incresses in authorized emissions
of any air contaminant resulting from a replacement pollution contrel
project, a registration must be submitted no later than 30 days after
construction or implementalion begins and the registration must be nc-
companied by o $900 fee.

(B) If a new control device or technique is authorized
or il there are increases in authorized emissions of any air contaminant
resulting from the pollution control project, a registration must be sub-
mitled no later than 30 days prior to construction or implementation,
The registration most be accompanied by a $900 fee. Construction or
implementation mey begin only nfter:

(i) no wrilten response hus been received from the
L‘{LCllthE director within 30 calendar duys of receipt by the Texas Com-
mission an Environmental Quality (TCEQ); or

(iit written acceptance of the pollution control
project has been issued by the executive director.

(C) [fthere are any changes in representations to a pre-
viously authorized pollution control praject standard permit for which
there are po increases in nuthorized ernissions of any wir contaminant, a
notification or letter must be submitted no later than 3¢ days afler con-
struction or implementation of the change begins, No fee applies and
no response will be sent from the execulive director.

(D) Ifthere ure any changes in representations to a pre-
viously authorized pollution control project standurd permit that nlso
increase autherized emissions of uny air conlaminant resulting from the
poliution control project, a registration alteration must be submitted no
later than 30 days prior to the start of construction or implementation
of the change. The registration must be soccompanied by a $450 fee,
unless received within 180 duys of the original registration approval.
Construction or implementation may begin only afler:

(i} no written response hos been received from the
execulive director within 30 calendar days of receipt by the TCEQ; or

(i) written acceptance of the pollulion control
project has been issued by the executive direclor,

(2) The registration must include the following:

{A) n description of process units affected by the
project;

(B} & description of the project;

(C)y identification of existing permits or registrations uf>
fected by the project;

(D} quantification and basis of incresses and/or de-
creuses associated with the project, including identification of affected

existing or proposed emission points, all air contaminants, and hourly
and annual emissions rates;

(E) n description of proposed monitoring and record-
keeping that will demonstrate that the project decreases or maintaing
emission rates as represented; and

{F) a description of how the standard permit will be ad-
ministratively incorporated into the existing permit(s).

(e} Operational requirements, Upon installation of the poliu-
tion control project, the owner or operator shall comply with the re-
quirements of paragraphs (1) and (2) of this subsection.

(1) General duty. The owner or operator must operate the
pollution control project in a manner consistent with good industry and
engineering practices and in such a way as to minimize emissions of
collateral pollutants, within the physical configuration and eperational
standards usually associated with the emissions conirol device, strat-
egy, or technique.

(2} Recordkeeping. The owner or operator must maintain
copies on site of monitoring or other emission records to prove that the
pollution control project is operated consistent with the requirements
in paragraph (1) of this subsection, and the conditions of this standard
permit.

(I} Incorporation of the standard permit into the facility authe-
rization.

(1) Any new fheilities or changes in method of control or
technique authorized by this standard permit instead of'a permit amend-
ment under §116.110 ol this title (relating to Applicability) at a previ-
ously permitied or standard permitted fueility must be incorporated into
that facility’s permit when the permit is amended or renewed.

(2) All increases in previously suthorized emissions, new
fucilities, or changes in method of controf or technique authorized by
this standard permit for facilities previously authorized by & permit by
rule must comply with §106.4 of this title (relating to Requirements for
Permitting by Rule), except §106.4(a)(1) of this title, and §106.8 of this
title (rclating to Recordkeeping).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 12,
2006.

TRD-200600200

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006

Proposal publication date; September 30, 2005
For further information, please call: {512) 239-5017

+ + L ]
30 TAC §116.617
STATUTORY AUTHORITY

The repeal is adopted under TWC, §5.103, conceming Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rufes necessary to carry out its powers and
duties under the TWC, and under THSC, §382.017, concerning
Rules, which authorizes the commission to adopt rules consis-
tent with the policy and purposes of the TCAA. The repeal is
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also proposed under THSC, §382.002, concerning Policy and
Purpose, which establishes the commission purpose to safe-
guard the state's air resources, consistent with the protection of
public health, general welfare, and physical property; §382.011,
concerning General Powers and Duties, which authorizes the
commission to confrol the quality of the state’s air; §382.012,
concering State Air Control Plan, which authorizes the com-
missian to prepare and develop & general, comprehensive plan
for the control of the state's air;, and §382.051, concerning
Permitting Authority of Commission; Rules, which authorizes
the commission to issue permits and adopt rules necessary for
permits issued under THSC, Chapter 382.

The repeal implements THSC, §§382.002, 382,011, 382.012,
and 382.051.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on January 12,
2006.

TRD-200600201

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quallty
Effective dale: February 1, 2006

Proposal publicatlon date: September 30, 2005
For further information, please call: (512) 239-5017

¢ + +

SUBCHAPTER K. EMERGENCY ORDERS
30 TAC §116.1200
STATUTORY AUTHORITY

The new section is adopted under TWC, §5.103, concerning
Rules, and §5.105, concerning Generat Policy, which authorize
the commission to adopt rules necessary to carry out its powers
and duties under the TWC; §5.515, Emergency Order Because
of Catastrophe, which authorizes the commission to order
immediate action necessitated by catastrophe; §5.516, Emer-
gency order Under Section 401.058, Health and Safety Code,
which authorizes the commission to issue an emergency order
under Section 401.066, Health and Safety Code; and under
THSG, §382.017, concerning Rules, which authorizes the com-
mission to adopt rules consistent with the policy and purposes
of the TCAA, The new section is also adopted under THSC,
§382.002, concerning Policy and Purpose, which establishes
the commission purpose to safeguard the state’s air resources,
consistent with the protection of public health, general welfare,
and physical property; §382.011, concerning General Powers
and Duties, which authorizes the commission to contro! the
guality of the state's air; §382.012, concerning State Air Control
Plan, which authorizes the commission to prepare and develop
a general, comprehensive plan for the contro! of the state's air;
and §382.051, concerning Permitting Authority of Commission;
Rules, which authorizes the commission to issue permits and
adopt rules necessary for permits issued under THSC.

The new section implements TWC, §5.515 and §5.516, and
THSC, §§382.002, 382.011, 382.012, and 382.051.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valld exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on January 12,

20086,

TRD-200800202

Stephanle Bergeren Perdue

Acling Deputy Director, Office of Legal Services
Texas Commission an Environmental Quality
Effective date; February 1, 2008

Proposal publication date: September 30, 2005
For further information, please call: (512) 239-5017

+ ¢ +

CHAPTER 337. DRY CLEANER
ENVIRONMENTAL RESPONSE

The Texas Commission on Environmental Quality (commission
or TCEQ) adopts the amendments to §§337.3, 337.11, 337.13
- 337.15, 337.20, 337.22, 337.30, 337.31, 337.61, and 337.62
without changes to the proposed text as published in the October
14, 2005, issue of the Texas Register (30 TexReg 6571). The
adopted amendments will not be republished.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

The purpose of the adopted rules is to implement House Bill
(HB) 2376 and Senate Bill (SB) 444, 79th Legislature, 2005.
Both of these bills revise statutes relating to the dry cleaner
environmental response program created by the 78th Legis-
lature, 2003, and codified in Texas Health and Safety Code
(THSC), Chapter 374. HB 2376 amends THSC, §§374.001,
374.004, 374.051 - 374.054, 374.101 - 374.104, 374.151,
374.154, 374.202, 374.203, and 374.251 - 374.253 and Texas
Water Code (TWC), §7.0525, and repeals THSC, §§374.001(1),
374.052(c), 374.105, 374.156, and 374.201, HB 2376 includes
provisions regarding secondary containment requirements for
chlorinated dry cleaning solvent; amended annual registration
fees and assessment calculations; the involvement of the
Texas comptroller of public aceounts to verify certain registra-
tion information; an extended deadline for the designation of
nonparticipating dry cleaning facilittes and drop stations; and
solvent distributors retaining 1% of the fees collected if the
distributor pays the fees on time to the commission.

SB 444 amends THSC, §374.104. 5B 444 extends the deadline
for the designation of nonparticipating dry cleaning facilities and
drop stations and allows registration fee credits for the owners
of certain dry cleaning facilities that do not participate in the Dry
Cleaning Facility Release Fund. The bill also specifles that for
changes mandated by this bill, the commission shall adopt rules
by February 28, 2006.

SECTION BY SECTION DISCUSSION

The commission adopts amendments to Chapter 337, Dry
Cleaner Environmental Response, to establish the procedures
to administer and enforce HB 2376 and SB 444,

Throughout this rulemaking package, minor administrative
changes are made to be consistent with Texas Register re-
quirements and other agency rules for clarity and for better
readability.
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The commission adopts an amendment to §337.3, Definitions,
which adds the language "a dry cleaning unit" to the definition
of dry cleaning machine. The additional phrase is necessary to
further clarify the meaning of the term, reduce confusion, and
to match the usage in THSGC, Chapter 374, The language "as
that subsection existed from September 1, 2003, until August 31,
2005" has been added to the definition of participating non-per-
chloroethylene user registration certificate. This certificate was
issued under THSC, §374.103(h)(1), which was deleted from the
statute by HB 2376.

The commission adopts an amendment to §337.11, Dry Cleaner
Registration Certificates, which includes the procedures related
to registration certificates for dry cleaning facilities and dry clean-
ing drap stations, including obtaining, renewing, and displaying a
certificate, as well as the process for revocation or denial of a cer-
tificate. Dry cleaner registration certificates are necessary to re-
ceive delivery of dry cleaning solvents. This section clarifies that
a registration must be administratively complete before a certifi-
cate will be issued and further defines an administratively com-
plete registration. It further clarifies that upon determination that
a submitted registration is administratively camplete, the execu-
tive director will issue a registration certificate as long as there
is no reason to deny the registration certificate under §337.11(f).
The redundant opening phrase, "|ssuance of a registration cer-
tificate.” has been stricken from §337.11{(c). "Chapter 37 of this
title (relating to Financial Assurance)” has been removed from
§337.11(c) in accordance with HB 2376, §19, repealing THSG,
§374.105. Commission review was added to enable the ownerto
appeal the executive director's determination to revoke or deny
a certificate. The appeal must be in writing and filed with the
commission's Office of the Chief Clerk no later than 23 days af-
ter the date the agency mails the determination to revoke or deny
a certificate. This section was added due to changes to THSC,
§374.251, required by HB 2376.

The commission adepts an amendment to §337.13, Distributor
Registration Certificate, which includes the procedures related
to registration certificates for distributors, including obtaining and
displaying a certificate, as well as the process for revecation or
denial of a certificate. The certificate is necessary for the delivery
of dry cleaning solvents and makes it easier for a dry cleaner to
determine if a distributor is registered with the agency. This is im-
portant because, under these rules, dry cleaners are prohibited
from purchasing solvent from a distributor that is not registered
with the agency. A commission review was added to enable the
distributor to appeal the executive director's determination to re-
voke or deny a certificate. The appeal must be in writing and filed
with the commission's Office of the Chief Clerk no later than 23
days after the date the agency mails the determination to revoke
or deny a certificate. This section was added due to changes to
THSC, §374.251, requirad by HB 2376.

The commission adopts an amendment to §337.14, Registra-
tion Fees, which includes the procedures and reguirements
for owners of operating dry cleaning facilities and dry cleaning
drop stations to pay the registration fees required by THSC,
§374.102, Because the registration fee structure changes effec-
tive September 1, 2005, separate identification for registration
fees payable for operations conducted prior to September 1,
2005, and fees to be assessed after September 1, 2005, has
been added to the rule. Subseguent paragraphs have been
renumbered accordingly. '

The commission adopts an amendment to §337.15, Solvent
Fees, which includes the procedures and raquirements for

payment and collection of the dry cleaning solvent fees re-
quired by THSC, §374.103. This section includes the entities
exempt from paying the solvent fees, reporting requirements
for distributors, specifications on payment of collected fees to
the agency, and provisions governing late payments. A dry
cleaning drop station is a retail commercial establishment, the
primary business of which is to act as a collection point for the
drop-off and pickup of garments or other fabrics that are sent to
a dry cleaning facility for processing. Exemptions from solvent
fees have been extended to include drop stations for which the
owner has submitted the appropriate affidavit to the executive
director and received a non-perchloroethylene user registration
certificate, Exemptions from solvent fees have been clarified to
specify an owner to whom the executive director has issued a
participating non-perchloroethylene user registration certificate.
A provision under THSC, §374.103(a)(1) allows the distributor
of solvents to withhold 1% of the amount of the fee imposed
by §337.15(a) for the distributor's administrative expenses if
the distributor pays the remaining amount to the commission
no later than the date prescribed by the commission. The
distributor must submit a report specifying the total amount of
fess collected by the distributar for the period, the amount due to
the distributor under the provisions, If any, and the total amount
to be remitted to the commission. The actual due dates for
reports and fees have been itemized: the report and payment
for the period of September 1 - November 30 must be received
by the agency by December 20; the report and payment for the
period of December 1 - February 28/29 must be received by the
agency by March 20; the report and payment for the period of
March 1 - May 31 rust be received by the agency by June 20;
and the report and payment for the period of June 1 - August
31 must be received by the agency by September 20. This
rule also specifiles that the fees collected by the distributor are
held in a frust for the agency and are not the property of the
distributor and are not to be used by the distributor untjl the date
that the distributor remits the amount due to the commission.
Distributars that fail to pay their quarterly solvent fees when
due forfeit any right or claim to withhold a portion of collected
fees for administrative expenses. Subsequent paragraphs have
been renumbered accordingly.

The commission adopts an amendment to §337.20, Perfor-
mance Standards, which includes the performance standards
that apply to dry cleaning facilities, including the dates by which
owners must be in compliance. Section 337.20(a) has been
amended to clarify that performance standards apply to all
dry cleaning facllities, including those that have a nonparticl-
pating non-perchloroethylene user certificate, [n addition, the
words "and dry cleaning drop stations" have been removed
from §337.20(a) because performance standards apply only
to dry cleaning facilities, not drop stations. Section 337.20(b),
compliance deadlines, has been added to specify that required
compliance extends to owners of all operating dry cleaning
facilities unless otherwise specifically stated. It further states
that owners of all new dry cleaning facilities shall construct
and operate facilities in compliance with this section. Subse-
quent paragraphs have been renumbered accordingly. Section
337.20(e}{2) has been inserted to include the procedures
and requirements for compliance deadlines and specifies the
exemption. The exemption includes dry cleaning facilities in
operation on or before January 1, 2004, that have gross annual
receipts of $150,000 or less. These facilities have until January
1, 2015, to comply. Further stated, if before January 1, 2015,
a dry cleaning facility begins fo have gross annual receipts
greater than $150,000, the dry cleaning facility must mest the
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requirements of compliance deadlines by August 1 of the year
fallowing the time the facility exceeded $150,000 in annual
gross receipts. Subsequent paragraphs have been renumbered
accordingly. These amendments are necessary to comply with
THSC, Chapter 374.

The commission adopts an amendment to §337.22, Variances
and Alternative Procedures, which includes the procedures for
obtaining a variance from the requirements of the dry cleaning
rules in this subchapter, as well as recordkeeping requiremants
related to a variance that is granted. Having the option of re-
questing a variance to the performance standards provides flex-
ibility in applicable situations while still addressing environmen-
tal concerns. The term “the owner of a dry cleaning facility" has
been stricken and replaced with "a person" in §337.22(a} and
the term "owner" has been stricken and replaced with "person
reguesting the variance” in §337.22(b) to allow flexibility in the
approval of emerging technologies. Section 337.22(c) has been
changed to clarify that any request to the executive director for
approval of & variance must be In writing, signed and dated by
the person requesting the variance, and accompanied by spec-
ified documentation. The substance of the subsection has not
been impacted, but reorganized for clarity of reading.

The commission adopts an amendment to §337.30, Prioritization
of Sites, which includes the provisions relating to the prioritiza-
tion of dry cleaning sites that require corrective action. A site will
only be eligible for pricritization if it has been ranked with the dry
cleaning facility ranking system. Under THSC, §374.051(b)(3),
criteria for prioritization is required to be in the rule. The term
“facility" has been replaced with "site" for consistency and clarity
in §337.30(a)(1) and (b)(1).

The commission adopts an amendment to §337.31, Ranking of
Sites, which includes the procedures for the ranking of dry clean-
ing facilities. The ranking system is a methodology designed
to determine a numerical score for a facility based on various
factors that may impact human health or the envircnment. This
section includes the information required to be contained in the
application for ranking package as well as who may apply for
a site to be ranked under THSC, §374.154(b). The term "facil-
ity" has been replaced with "site" in §337.31(a) and subsection
(a)(1) and the term "facilities" has been replaced with "sites” in
§337.31(a)(2) for consistency and clarity.

The commission adopts the new title of Subchapter G, Non-Per-
chloroethylene Users, Facilities, and Drop Stations, in accor-
dance with HB 2376 hy adding drop stations.

The commission adopts an amendment to §337.61, Participat-
ing Non-Perchloroethylene User Registration Certificate, which
states that to obtain this certificate the owner must meet re-
quirements of THSC, §374.104 and swear in an affidavit ap-
praved by the executive director. After September 1, 2005, a par-
ticlpating non-perchloroethylene registration certificate will not
be available unless the owner has already obtained this certifi-
cate. For clarity, the subsection stating requirements of the af-
fidavit is proposed to be reformatted, removing §337.61(b) al-
together. Section 337.81{1) specifies that the owner swears
that perchloroethylene has never been used or that the owner
allowed the use of perchlorcethylene at any dry cleaning fa-
cility or drop station in the state. Section 337.61(2) specifies
that perchloroethylene must never have been used at the lo-
cation to which the nonparticipating non-perchloroethylene user
registration certificate would apply. Section 337.61(3) specifies
that the owner will not now or ever use perchlorogthylens at
the location to which the nonparticipating non-perchloroethylene

user registration certificate would apply. Section 337.61(4) spec-
ifies that the owner was the owner of the dry cleaning facility
or dry cleaning drop station on January 1, 2004, and was el-
igible to file the option not to participate on or before January
1, 2004, and inadvertently failed to file before that date. The
commission alsc adopts the new title of §337.61, Nonparticipat-
ing Non-Perchloroethylene User Registration Certificate. These
amendments are necessary to comply with THSC, Chapter 374.

The commission adopts an amendment to §337.62, Nonpartici-
pating Non-Perchloroethylene Facilities, which includes require-
ments that apply to such a facility, including disclosure raquire-
ments for any sale of the facility,. This section is amended to
include the requirements set forth in THSC, §374.104 by adding
"or drop station” after "facility" throughout the section and remov-
ing "the owner of the" from §337.62(a)(1) so that the section now
states, "the dry cleaning facility or drop station is not eligible for
any expenditures of money from the Dry Cleaning Facility Re-
lease Fund." The commission adopts the new title of §337.62,
Nonparticipating Non-Perchloroethylene Facilities and Drop Sta-
tlons.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the adopted rules In light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that this rulemaking is not subject
to §2001.0225 because it does not meet the definition of a
"major environmental rule" as defined in that statute, Although
the intent of the adopted rules is to protect the environment or
reduce risks to human health from environmental exposure, the
adopted rules will not adversely affect, in 2 material way, the
economy, a sector of the economy, productivity, competition,
Jobs, the environment, or the public health and safety of the
state or a sector of the state.

Furthermore, even if the adopted rules did meet the definition ofa
major environmental rule, Texas Government Cade, §2001.0225
only applies to a major environmental rule if the result of the rule
Is to: 1) exceed a standard set by federal law, unless the rule
is specifically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specifically required by
federal law; 3) exceed a requirement of a delegation agreament
or contract between the state and an agency or reprasentative
of the federal government ta implement a state and federal pro-
gram; or 4) adopt a rule solely under the general powers of the
agency instead of under a specific state law. These adopted
rules do not meet any of the four applicability requirements and
thus are not subject to the regulatory analysis provisions of Texas
Government Code, §2001.0225 even if they did meet the defi-
nition of a major environmental law. Specifically, the adopted
rules are required by state law, are not adopted solely under the
general powers of the agency, and do not exceed an express
requirement of state law, federal law, or a delegation agreement
or contract between the state and an agency or representative
of the federal government.

TAKINGS IMPACT ASSESSMENT

The commission evaluated the adopted rules and performed
an assessment of whether Texas Government Code, Chapter
2007 is applicable. The commissicn's assessment indicates
that Texas Government Code, Chapter 2007 does not apply
to these adopted rules because this Is an action that is taken
in response to a real and substantial threat to public health
and safety; that is designed to significantly advance the health
and safety purpose; and does not impose a greater burden
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than is necessary to achieve the health and safety purpose.
Thus, this action is exempt under Texas Government Code,
§2007.003(b){13).

The adopted rules implement HB 2376 and SB 444, which
amend THSC, Chapter 374. THSC, Chapler 374 addresses
the environmental regulation and remediation program for dry
cleaning facilittes and dry cleaning drop stations. Under the
program, certain dry cleaners and drop stations pay registration
and solvent fees into a fund that is then used by the agency
to investigate and clean up eligible contaminated dry cleaning
sites. Additionally, the legislation and adopted rules contain
performance standards and waste handling requirements to
alleviate the possibility of future contamination from dry cleaning
facilities. Such contamination is a real and substantial threat
to public heaith and safety. The adopted rules significantly ad-
vance a health and safety purpose hy providing the framewark
within which the agency will collect the funds for cormrective
action and use those funds to address health and safety con-
cerns at sites around the state. Furthermore, the adopted rules
significantly advance a health and safety purpose by specifying
performance standards and waste handling requirements to
alleviate future health and safety issues resulting from dry
cleaning facilities. The adopted rules are narrowly tailored to
apply to only certain dry cleaning facilities, dry cleaning drop
stations, and distributors and do not impose a greater burden
than is necessary to achieve the health and safety purpose as
previously stated.

Nevertheless, the commission further evaluated these adopted
rules and performed an assessment of whether these rules con-
stitute a takings under Texas Government Code, Chapter 2007.
The specific purpose of this rulemaking is to implement HB 2376
and SB 444 by setting forth: 1) procedures governing registra-
tion, certificates, and the collection of fees; 2) performance stan-
dards; 3) requirements for the removal of dry cleaning solvents
and waste; 4) procedures relating to the priaritization and rank-
ing of sites; and 5) provisions relating to nen-perchloroethytene
users and facilities,

Promulgation and enforcement of the adopted rules is neither a
statutory nor a constitutional taking of private real property by
the commission. Specifically, the adopted rules do not affect
a landowner's rights in private real property because this rule-
making does not burden (constitutionally), restrict, or limit the
owner's righis to property and reduce its value by 25% or more
beyond that which would otherwise exist in the absence of the
adopted rules. The adopted rules implement HB 2376 and SB
444 by providing the framework within which the agency will reg-
ulate and remediate dry cleaning facilities and dry cleaning drop
stations. There are no burdens imposed on private real prop-
erty from these adopted rules and the benefits to society are the
adopted rules' speciflc procedures and requirements for a pro-
gram that addresses dry cleaning contamination and seeks to
prevent future contamination.

CONSISTENCY WITH THE COASTAL MANAGEMENT PFRO-
GRAM

The commission reviewed the adopted rulemaking and found the
adoptien is a rulemaking identified in the Coastal Coordination
Actimplementation Rules, 31 TAC §505.11{b}(2) relating ta rules
subject to the Texas Coastal Management Program {CMP), and
will, therefore, require that goals and policies of the CMP be con-
sidered during the rulemaking process.

The commission prepared a consistency determination for the
rules under 31 TAC §505.22 and found that the rulemaking is
consistent with the applicable CMP goals and policies. The CMP
gozl applicable to the rulemaking is the goal to protect, praserve,
restore, and enhance the diversity, guality, quantity, functions,
and values of coastal natural resource areas. The CMP policy
applicable to the rulemaking is governing emissions of air pol-
lutants to protect and enhance air quality in the coastal area so
as to protect coastal natural resource areas and promate the
public health, safety, and welfare. Promulgation and enforce-
ment of these rules will not violate (exceed) any standards iden-
tified in the applicable CMP goals and policles. The amend-
ments are required to comply with HB 2376 and SB 444 relating
to the environmental regulation and remediation of dry clean-
ing facilities. The adopted rules amend annual registration fees
assessment calculations; establish new compliance deadlines
for performance standards for dry cleaning facilities; reference
the necessity of comptroller verification that the owner is in good
standing with the state and is reporting gross receipts accurately;
clarify the designation of a nonparticipating status and establish
new deadlines and fee credits for nonparticipating sites; expand
on revocation or denial of a certificate; and clarify and establish
procedures to administer and enforce the program.

PUBLIC COMMENT

A public hearing on the proposed rules was held in Austin, Texas,
on November 8, 2005. The public comment period ended at 5:00
p.m. on November 14, 2005. No comments were received at the
public hearing or during the 30-day comment period.

SUBCHAPTER A. GENERAL PROVISIONS
30 TAC §337.3
STATUTORY AUTHORITY

The amendment is adopted under the authority granted to the
commission by the 79th Legistature and THSC, Chapter 374.
The amendment Is also adopted under TWC, §5.103, which au-
thorizes the commission to adopt any rules necessary to carry
cut its powers and duties under the TWC and other laws of the
state; TWC, §7.002, which authorizes the commission to enforce
provisions of the TWC and THSC; THSC, §361.017, which pro-
vides the commission the powers necessary or convenient to
carry out its powers under the Solid Waste Disposal Act; THSC,
§361.024, which authorizes the commission to adopt rules con-
sistent with the Solid Waste Disposal Act and establish minimum
standards for the management and confrol of solid waste; HB
2376, 79th Legisiature; and SB 444, 79th Legisiature.

The adopted amendment implements THSC, Chapter 374.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on January 12,
2006.

TRD-200600183

Stephanle Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quallty
Effectlve date: February 1, 2006

Proposal publication date: Qctober 14, 2005

For further information, please call: (512) 239-0177

ADOPTED RULES January 27, 2006 31 TexReg 551
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SUBCHAPTER B. REGISTRATION,
CERTIFICATES, AND FEES

30 TAC §§337.11, 337.13 - 337.15
STATUTORY AUTHORITY

The amendments are adopted under the authority granted to the
commission by the 76th Legislature and THSC, Chapter 374,
The amendments are also adopted under TWC, §5.103, which
autheorizes the commission to adopt any rules necessary to carry
out its powers and duties under the TWC and other laws of the
state; TWC, §7.002, which authorizes the commission to enforce
pravisions of the TWC and THSC; THSC, §361.017, which pro-
vides the commission the powers necessary or convenient to
carry aut its powers under the Solid Waste Disposal Act; THSC,
§361.024, which authorizes the commission to adopt rules con-
sistent with the Solid Waste Disposal Act and establish minimum
standards for the management and control of solid waste, HB
2376, 79th Legislature; and SB 444, 78th Legislature,

The adopted amendments implement THSC, Chapter 374.

This agency heraby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on January 12,
2008.

TRD-200600184

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Envirenmental Quality
Efiective dale: February 1, 2006

Proposal publication date: October 14, 2005

For iurther informaticn, please call: (512) 238-0177

+ + +

SUBCHAPTER C. PERFORMANCE
STANDARDS AND WASTE REMOVAL
30 TAC §337.20, §337.22

STATUTORY AUTHORITY

The amendments are adopted under the authority granted to the
commission by the 79th Legislature and THSC, Chapter 374.
The amendments are also adopted under TWC, §5.103, which
authorizes the commission to adopt any rules necessary to carry
out its powers and duties under the TWC and other laws aof the
state; TWC, §7.002, which autharizes the commission to enforce
provisions of the TWC and THSC; THSC, §361.017, which pro-
vides the commission the powers necessary or convenient o
carry out its powers under the Solid Waste Disposal Act; THSC,
§361.024, which authorizes the commission to adopt rules con-
sistent with the Solld Waste Disposal Act and establish minimum
standards for the management and control of solid waste; HB
2376, 75th Legislature; and SB 444, 79th Legislature.

The adopted amendments implement THSC, Chapter 374.

This agency hereby certifies that the adoption has been reviewed
by legal caunsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on January 12,
20086,

TRD-200600185

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Effective date: February 1, 2006

Proposal publication date: October 14, 2005

For further information, please call: (512) 238-0177

+ + +

SUBCHAPTER D. PRIORITIZATION AND
RANKING

30 TAC §337.30, §337.31

STATUTORY AUTHORITY

The amendments are adopted under the autharity granted to the
commission by the 79th Legislature and THSC, Chapter 374
The amendments are also adopted under TWC, §5.103, which
authorizes the commisslon to adopt any rules necaessary to carry
out its powers and duties under the TWC and other laws of the
state; TWC, §7.002, which authorizes the commission to enforce
provisions of the TWC and THSC; THSC, §361.017, which pro-
vides the commission the powers necessary or convenient to
carry out its powers under the Selid Waste Dispaosal Act; THSC,
§361.024, which authorizes the commission te adept rules con-
sistent with the Solid Waste Disposal Act and establish minimum
standards for the management and control of solid waste; HB
2376, 79th Legislature; and SB 444, 79th Legislature.

The adopted amendmenis implement THSC, Chapter 374.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on January 12,
2006.

TRD-200600186

Stephanie Bergeron Perdue

Acting Deputy Director, Office of Lepal Services
Texas Commisslon on Environmental Quality
Effective date: February 1, 2006

Proposal publication date: October 14, 2005

Feor further informatlon, please call: (512) 238-0177

* ¢ *

SUBCHAPTER G. NON-PERCHLOROETHY-
LENE USERS, FACILITIES, AND DROP
STATIONS

30 TAC §337.61, §337.62

STATUTORY AUTHORITY

The amendments are adopted under the authority granted to the
commission by the 78th Legislature and THSC, Chapter 374.
The amendments are also adopted under TWC, §5.103, which
authorizes the commission to adopt any rules necessary to carry
out its powers and duties under the TWC and cther laws of the

3I TexReg 552 January 27, 2006 Texas Register
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state; TWC, §7.002, which authorizes the commission to enforce
provisions of the TWGC and THSC; THSC, §361.017, which pro-
vides the commission the powers necessary or convenient to
camry out its powers under the Solid Waste Disposal Act; THSC,
§361.024, which authorizes the commission to adopt rules con-
sistent with the Solid Waste Disposal Act and establish minimum
standards for the management and controf of solid waste; HB
2378, 75th Legislature; and SB 444, 79th Legislature.

The adopted amendments implement THSC, Chapter 374.
This agency hereby certifies that the adoption has been reviewed

by legal counsel and found to be a valid exercise of the agency's
legal authority.

Filed with the Office of the Secretary of State on January 12,

2006.

TR0O-200600187

Stephanie Bergeron Perdue

Acling Deputy Director, Office of Legal Services
Texas Commission on Environmental Quality
Eifective date: February 1, 2006

Proposal publication date: Oclober 14, 2005

For further information, please call: (512) 239-0177

+ + +
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[TX-154-1-7590; FRL-7525-5]

Approval and Promulgation of
Implementation Plans; Texas;
Revisions to Regulations for Permits
by Rule {PBR), Control of Air Pollution
by Permits for New Construction or
Modification, and Federal Operating
Permits

AGENCY: Environmental Proleclion
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is propuosing to
approve revisions of the Texas State
Implementatlion Plan (STP). The plan
revisions include changes that Texas
adopted to address deficiencies that
were identified on January 7, 2002, and
other changes adopted by Texas to
regulations that include provisions for
PBR and standard permits. This
includes revisions that the Texas
Commission on Environmental Quality
(TCEQ) submitted to EPA on April 29,
1994; August 17, 1994; September 20,
1995; April 19, 1996; May 21, 1997; July
22, 1998; January 3, 2060; September 11,
2000; October 4, 2001; July 25, 2001;
and Dacember 9, 2002, This action is
being laken under section 110 of the
Faderal Clean Air Act (Lhe Act, or CAA).
DATES: The EPA must receive your
written comments on this proposal nao
later than Augusl 8, 2003,

ADDRESSES: Comments may be
submitted to Guy Donaldson, Acting
Suction Chief, Air Permits Section,
Environmental Protection Agency,
Region 6, Air Permits Section (6PD-R),
1445 Ross Avenue, Dallas, Texas 75202—
2733, Commaunls may also be submitted
alectronically or through hand delivary/
courier, Pleasa follow the detailad
instructions described in Part (1)(B)(1)(i)
through (iii) of the Supplementary
Information,

FOR FURTHER INFORMATION CONTACT: Mr,
Stanlpy M. Spruiell of tha Air Permils
Section at (214) 665~7212, or at
spruiell.stanley@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document "‘we,
or “our” means EPA.

Tuable of Contents

L. Genaral Information

1. What is a SIP?

I1I. What 1s the Federal Approval Pracess for
o SIPT

IV. What Does Fedaral Approval of a State
Regulation Mean (o Me?

V. Whal Ts Being Addressed in this
Documeni?

LU P )

us,

VI, Propased Action Concerning the Natice of
Deficiency (NOD) Issues

VIL Proposal to Approve Chapter 106—
Parmits by Rule

VHI. Praposal to Approve Chapter 116—
Contral of Air Pollution by Permils [or
New Construction or Modification

1X. Propose! to Approve Chaplar 122—
Federal Operating Permits

X. What Is Our Proposad Actien?

X1 Statutory and Executive Order Reviews

1. General Information

A. How Can I Get Copies of This
Document and Other Related
Information?

1. The Rogional Office has established
an official public rulomaking file
available for inspection al the Regional
Office. The EPA has established an
official public rulemaking file for this
action under TX—154-1-7590. The
official public file consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action, Although & part of the
official docket, the public rulemaking
file does not include Confidential
Business Information (CBI) ar other
information the disclosure of which is
restricted by statute. The olficial public
rulemaking filo is the collection of
materials thal is available for public
viewing at the Air Parmits Seclion, EPA
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202, The EPA requests that if
at all possible, you contact the contact
listed in the FOR FURTHER INFORMATION
CONTACT saction to schedule your
inspection. The Regional Office's
official hours of business are Monday
through Friday, 8:30 am to 4:30 pm
excluding Federal Holidays.

2, Copies of the State submittal and
EPA's Technical Support Document
(TSD) are also available for public
inspection during normal business
hours, by appointment at the State Air
Apency. TCEQ, Office of Air Quality,
12124 Park 35 Circle, Austin, Texas
78753,

3. Elactronic Access. You may access
this Federal Register document
electronically through the
Regulation,gov Web site located at hitp:/
/www.regulations.gov where you can
find, review, and submit comments on
Faderal rules that have been published
in the Federal Register, the
Gevernment's lepal newspaper, and that
ara open for comment.

For public commaenters, it is
important to note that EPA's policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at the EFA Regional Office, as
EPA receives them and without change,

unless the comment contains
capyrighted material, CBI, or other
information whose disclosure is
restricted by statute, When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placad in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
al the Regional Office for public
inspection. The EPA will process
materials marked as CBI as described in
section C,

B. How and To Whormn Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier, To ensure proper
receipt by EPA, identify the appropriate
rulemaking identification number by
including the text "Public comment on
proposed rulemaking TX—154—1-7590"
in the subject line on the first page of
your comment, Flease ensure that your
comments are submitted within the
specified comment period. Comments
received after the close of the comment
period will be marked “late." EPA is not
required to consider these late
comrnents.

1. Electronically. If you submit an
alectronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CO ROM you submit, and in any
cover latter accompanying the disk or
CD ROM. This ensures that you can ba
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact informalion
provided in the body of a comment will
be included as part of the comment thal
is placed in the official public docket,
and mada available in EPA’s electronic
public docket. [f EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,.
EPA may not be able to consider your
comment.

i, Elactronic Mail (E-mail]. Comments
may he sent by e-mail to
spruiell stanley@epua.gov). Please
include the text '‘Public comment on
proposed rulemaking TX~154-1-7590"
in the subject line, EPA's e-mail system
is not an “'anonymous access’ system, If
you send an e-mail comment directly
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without going through the
Regulations.gov Web site, EPA’s e-mail
system automatically captures your e-
mail address. E-mail addresses that are
automatically captured by EPA’s e-mail
system are included as part of the
comment that is placed in the official
puhblic dogket, and made availablae in
EPA’s electronic public docket.

ii. Rggulations.gov. Your use of the
Regulations.gov Web Site is an
alternative method of submitiing
electronic commants to EPA. Go directly
to Regulations.gov at http://
www.regulations.gov, then select
Environmantal Protection Agency at the
tap of the page and use the go button,
The list of current EPA actions available
for comment will be listed. Please
follow the online instructions for
submitting comments. The web-based
system is an "anonymous access’’
system, which means EPA will not
know your identity, e-mail address, or
other contact information unless you
provide it in the hody of your comment,

iil. Disk or €D ROM. You may submil
comments on a disk or CO ROM that
you mail to the mailing address
identified in Section 2, directly below.
Thess elecironic submissions will be
accepled in WordPerlect, Word or ASCII
fila format. Avoid the use of special
characters and any form of encryption.

2. By Mail. Send your comments to:
Mr, Guy Donaldson, Acting Chief, Air
Permits Section (6PD-R), 1445 Rass
Avenue, Dallas, Texas 75202-2733;
"“Public comment on proposed
rulemaking TX—154—1-7590" in the
subject line on the first page of your
comment.

3. By Hand Delivery or Courier.
Deliver your commments to: Mr, Guy
Donaldsan, Acting Chisl, Air Permits
Section (6PD-R}, 1445 Ross Avanua,
Diallas, Texas 75202-%733. Such
deliveries are only accepted during the
Regional QOffice's normal hours of
operation, The Regional Office's official
hours of business are Monday through
Friday, 8:30 am to 4:30 pm excluding
Federal holidays.

C. How Should I Submif CBI to the
Agency?

Do not submit information that you
consider to be CBI electronically Lo EPA,
You may claim information that you
submit to EPA as CBI by marking any
part or all of that information as CBI (if
you submit CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
as CBI and then identity slectronically
within the disk or CD ROM the specific
information that is GBI}, Information so
marked will not be disclosed except in
accordance with procedurss set forth in
40 CFR Part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBT must be
submitted for inclusion in the official
public regional rulemaking file. If you
submit the copy that does not contain
CB] on disk or CD ROM, mark the
outside of the disk or CD ROM clearly
that it does not contain CBL Information
not marked as CBI will be included in
(he public file and available for public
inspaction without prior notice, If you
have any questions about CBI or tha
procedures for claiming CBI, plaase
consult the person identified in the FOR
FURTHER INFORMATION CONTACT section
ahave,

D. What Should | Consider as I Prepare
My Comments for EPAY

You may find the following
suggestions helpful for preparing your
comuments;

1. Txplain your views as clearly as
possible,

2. Describe any assumptions that you
usad,

3. Provide any technical information
and/pr data you used that support your
views. ,

4, If you estimate potential burden or
costs, explain how you arrived at your
estimate,

5. Provide specific examples to
illustrate your concerns.

6. Offer alternatives.

7. Make sure to submit your
comments by the comment period
doadline idantifiod.

8, To cnsure proper rocoipt by EPA,
identify the appropriate regional fila/
rulemaking identification number in the
subjact lina on the first page of your
response, It would also be haelpful if you
provided the name, date, and Federal
Register citation related to your
commants.

I1, What Is a STP?

Section 110 of the Act requires States
to develop air pollution regulations and
control strategies to ensure that State air
quality meets the Federal national
ambient air quality standards. These
ambient standards are ostahlished by
EPA pursuvant lo sections 108 and 109
of the Act, and there are currently
standards for six crileria pollutants:
carbon monoxids (CO), nilrogen dioxide
(NO-), ozons, laad, particulate matter
{PM0), and sulfur dioxide (802).

Each State must submit these
regulations and control strategies to us
for approval and incorporation into the
State’s Federally-enforceable SIP,

Each Federally-approved SIP protects
air quality primarily by addressing air

pollution at its point of origin. These
SIPs can be extensive, containing State
regulations or other enforceable
documents and supporting information
such as emission inventorias,
menitoring networks, and modeling
demonstrations.

ITI. What Is the Federal Approval
Process for a SIP?

In order to be incorporated into the
Federally-enforceable SIP, States musi
formally adopt regelations and control
strategies consistent with State and
Foders] requirements. This process
generally includes a public notice,
public hearing, public comment period,
and formal adoption by a State-
authorized rulemaking body.

Onco a State regulation or control
strategy is adopted, the State submits it
to us for approval and for inclusion into
its SIP. We must then provide [or public
notice and comment regarding our
proposed action on the State
submission. If we receive adverse
comments, we must address them prior
to taking final Federal action,

All State regulalions and supporting
information we approve under section
110 of the Act ars incorparated into the
Federally-approved SIP, Records for
such SIP actions ars maintained in the
CFR at title 40, part 52, entitled
""Approval and Promulgations of State
Implementation Plans,” The actual State
regulations which are approved are not
reproduced in their entirety in the CFR,
but are “incorporated by reference,”
which means that we have approved a
given State regulation with a specilic
cffective date.

IV, What Does Federal Approval of' a
State Regulation Mean to Me?

Enlorcement of tha State regulalion
before and after it i5 incorporated into
the Federally-approved SIP is primarily
a State responsibility. However, after the
regulation is Federally approved, we are
authorized to take enforcement action
against violators, Citizens are also
offered lagal recourse to address
violations as described in the Act.

V. What Is Being Addressed in This
Document?

In today’s action wo are proposing fo
approve into the Texas STF revisions to
Chapter 106—Permits by Rula, Chapter
116—Control of Air Pollution by
Parmits for New Censtruction or
Medification, and Chapter 122—Federal
Operating Permits, Some of these
revisions were made to correct certain
deficiencies identified by EPA in an
NOD for Texas' title V Operating Permit
Program. The EPA issued the NOD on
January 7, 2002, (67 FR 723) under its
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authority at 40 GFR 70.10(b}. The NOD
was hased upon EPA's finding that
several State requirements for the title V
operating permils program did not meet
the minimum Federal requirements of
40 CFR part 70 and the Act. Texas
adopted rule revisions {0 address the
deficiencies identified in the January 7,
2002, NOD, Texas submitted parts of
thase rule changes as revisions to its SIP
on December 9, 2002, This inclides
revisions to Seclion 106.6—Registration
of Emissions, Section 116.115—General
and Special Condilions, Section
116.611—Registration to Use a Standard
Permit, and Section 122.122—Potential
to Emit.

The December 9, 2002, submittal also
includes revisions to Texas’ title V
Operating Permits Program. Elsewhers
in today's Federal Register, we are
proposing to approve these and other
regulations which revise Texas'
Operating Permits Program,

The December 8, 2002, SIP submittal
included revisions to Toxas' regulations
for PBR and Texas' regulations for
Standard Permits. In order lo approve
the revised regulations which affact the
PBR and Standard Permits, EPA must
approve earlier SIP submittals which
inglucle the adoption of Texas' programs
for PBR and Standard Permits.
Accordingly, we are also proposing to
approve rules submitted by Texas under
Chapter 106—Parmits by Rule; Chapter
116, Subchapter F—Standard Permits;
Section 116.14—Standurd Permit
Definitions in Chapter 116, Subchapter
A—Definitions, and Sections 116,110
and 116.116 in Subchapter B—New
Source Review Permits, Furthermore,
the approval of tho submitted provisions
of Chapier 106 would replace the
current S{P-approved Seclion 116.6—
Exemplions. Accordingly, we are
proposing to approve removal of Section
116.6 from the SIP,

In today's action, consistent with the
following discussion, we are propaosing
to approve these revisions to Chapters
106, 116, and 122 as part of the Texas
SIP.

VI. Proposed Action Concerning the
Notice of Deficiency (NOD) Issues

A. What Were the Deficiencies Which
Require a SIF Aevision?

Many stationary source requirements
of the Act apply only to major sourcaes,
which are those sources with the
potential to emit (PTE) an air pollutant
exceads a threshold emissions level
specified in the Act, Howaver, such
sources may legally avoid program
requirements by taking Federally-
enforceable permil conditions which
limit its PTE to a level below the

applicable major source threshold.
Those permit conditions, if violated, are
subject to enforcement by EPA, the Stato
or local agency, or by citizens. Federal
enforceability ensures the conditions
placed on emissions to limit a source's
PTE ars enforceable as both a legal and
practical matter,

Teaxas has adopted regulations which
enable a source to register and certify
that its PTE is below that applicabla
major source threshold. These certified
registrations contain a description of
how the source will limit its PTE below
the major source threshold and include
appropriate operation and production
limitations (106 and 116 do not require
this), appropriate monitoring and
recordkeeping which demonstrates
compliance with the operation and
production limits which the source is
certifying lo meel. Texas provides for
such registration in Sections 106.6—
Registralion of Emissions, 116.611—
Registration to Use a Standard Permit,
and 122,122—PTE.

In the NOD, we informed Texas that
Section 122,122 was not practicably
enforcoable because the regulation
allowad a facility to keop all
documentation of its PTE limitation on
site withoul providing any notificalion
lo the State ar EPA. Therefors, aeither
tha public, TCEQ, nor EPA could
detarmine the PTE limitation without
going to the site. A facility could change
its PTE limit several times without the
public or TCEQ knowing about the
change. Therefore, these limitations
were not practically enforceable, and
TCEQ has revised this regulation to
mauke it practically enforceable, The
NOD required that the revised
regulation be approved into the SIP
before it and the registrations are
Foderally enforceable, See 67 TR 735,

B. How Did Texas Address These
Deficiencies?

To address this deficiency, TCEQ
amended Section 122,122 to require
cerlified regisirations of emissions
gstablishing a Federally-anforceable
amission limil to be submittad to the
Commission. In addition, Lhe
Commission submitted the amendead
Section 122.122 to EPA as a revision to
the Texas SIP. Section 122,122 states
that all representations with regard to
emissions, production or operational
limits, menitoring, and reporting shall
become conditions upon which the
stationary source shall operate and shall
include documentation of the basis of

~ emission rates {Section 122.122(b)-(c)).

The Commission also amended
Chapter 106 (Section 106.8) and Chapter

116 [Sections 116,115 and 116,611)
hecausa they also contain language
relating to documentation requirements
for establishing Federally-enforceable
PTE limits for PBR and for standard
permits. These changes were also
submitted to EPA as a SIP revision,
These rules state that all representations
with regard to construction plans,

operating procedures, and maximum

amissions rates in any certifiod
registration under this section become
conditions upon which the facility
permilted by rule or a standard permit
shall ba constructed and operated and
that registrations must include
documentation of the basis of emission
ratos listed on the registration.
Registrations must be submitted on the
required form. See Sections 106.6{c)-(d)
and 116.611{a) and (c).

C. Do the Changes Correct the
Deficiencies?

The TCEQ has revised Chapters 108,
116, and 122 to roquire registrations to
be submitted Lo the Execulive Director,
ta the appropriate Commission regional
office, and all local air pollution control
agencies, and a copy to be maintainad
on-site of the facility. The rule therefore
satisfies the legal requirement for
practical enforceability which was cited
in the NOD. Accordingly, we are
proposing to approve the Sections
106.6, 116,611, and 122.122 and the
amendments to Section 116.115 as
revigions to the Texas SIP and to find
that the revisions to Section 122,122
satisfy Texas' requirement to correct the
identified program deficiency identified
in the January 7, 2001, NOD.

VIL Proposal To Approve Chapter
106—Permits by Rule ‘

A. What Are We Proposing To Approve?

We propose to approve provisions of
Subchapter A (Gensral Requiremsnts)
under Chapter 106 (PBR) which Texas
submitted July 25, 2002, and revisions
submitted Decembar 8§, 2002, This
includes the following Sections: Section
106.1—Purpose, Section 106.2—
Applicability, Section 106.4—
Reguirements for Permitting by Ruls,
Section 106.5—Public Notice, Section
106,6—Registration of Emissions,
Section 106.8—Recordkesping, and
Section 106.13—References lo Slandard
Exemptions,

1 Taxas revised Section 11065.115 end paragraph
{b)(2}{F}{vi) which provides thal persons cerlifying
and registering o Fadecslly enforceabla emission
limitation under Soction 116.611 wmust rotain
records demonstrating comipliance with the
registrations for af least five years. We discuss this
change o Seclion 116,115 in saction VIILB.2 of this
preamble,
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B. What Is the History of PBR and
Chapter 1067

Prior to 1993, Standard Exemptions
ware addressed in Section 116.6 which
wa approved Aupust 13, 1982 (47 FR
35193). In a SIP submittal dated August
31, 1993, Texas recodified the
provisions for Standard Exemptions into
Subchapter C of Chapter 116. In 1998,
Texas subsequently recodified its
provisions for Standard Exemptions into
Chapter 106. In 2000, Texas
redesignated the Standard Exemptions
to PBR.

Ou July 25, 2002, Texas submitted
Subchapter A which includes Sections
106.1, 106.2, 106.4, 106.5, 106.6, 106.8,
and 106.13. On December 9, 2002, Texas
submitted revisions to Section 106.6
which address procedures by which
registrations of emissions effectively
limit a source’s PTE. Because these
Sections replace Subchapter C of
Soction 118, as submilted August 31,
1894, there is no need for EPA to act on
Subchaptar C of Seclion 116.

C. What Is a PBR?

A PBR is a permit which is adopted
under Chapter 106. Chapter 106
pravides an alternative process for
approving the construction of new and
madified facilities or changes within
facilities which TCEQ has dolermined
will not make a significant contribution
of air contaminants to the atmosphera.
These provisions provida a streamlined
mechanism for approving the
construction of certain small sources
which would otherwise be required to
apply lor and receive a permit before
commencing construction or
modification,

A PBR is available only to sources
which belong in categories for which
TCE(} has adopted a PBR in Chapter
106. A PBR is available only to a facility
that is authorized to emit no more that
250 tons per year {(tpy) of CO or NOy;
ar 25 tpy of volatile organic compeunds
(VQC), 50., or inhalable PM,g; or 25 tpy
of any other air contaminant, except
carhon dioxide, water, nitrogen,
methane, ethane, hydrogen, and oxygen
(Section 106.4{a)(1)). A PBR is nat
available to a facility or group of
facilities which undorgo a change which
constitutes a new major source or major
modification under litle I of the Act,
Part C (Pravention of Sipnificant
Datarioration of Air Quality) or part I
(Nonattainment review) {Section
106.{a)(2)-(3)), Such major source or
major modification must comply with
the applicable permitting requirements
under Chapter 116, Subchapter B,
which meet the new source review
requirements of title I, part C or part D

of the Act. A facility which qualifies for
a PBR must also comply with all
applicable provisions of section 111 of
the Act (new source performance
standards) and section 112 of the Act
(Hazardous Air Pollutants) {Section
106.4(a)(6)). Furthermore, a facility
which qualifies for a4 PBR must comply
with all rules and regulations of TCEQ
(Section 106,4{c)).

D. Are Texas’ PBR Approvable?

The PBR are approvable as meeting
tha provisions of 40 CFR Subpart T—
Raview of New Sources and
Modifications (Subpart I}, Section
10B.1.provides that only certain typas of
facilities or changes within facilities
which do not make a significant
centribution of air contaminants to the
atmosphere are eligible for a PBR. This
satisfies the requirements of 40 CFR
51.160(a) which provides that the SIP
must include procedures that enable the
permitting authority to determine
whether the construction or
modification will resull in a violation of
applicable portions of the control
strategy or interfere with allainmenl ar
maintenance of a national ambient air
guality standard.

Section 106.4 further provides
additional requirements that a facility
must meet to qualify for a PBR. Such
requirements include:

» Limiting PBR only to facilities
which are authorized to emit no more
that 250 tpy of CO or NOy; or 25 tpy of
V0OCs, 502, or inhalable PM,q; or 25 tpy
of any other air contaminant, except
carbon dioxide, water, nitrogen,
methane, ethane, hydrogen, and oxygon.
This moeats 40 CFR 51.160(e), which
provides that the SIP must identify the
typas and sizes of [acilities which will
be subject to review.

¢ Any facility or group of facilities
which constitutas a new major source of
major moditication under Part C or D of
title I of the Act must be permitted
under regulations for Nonattainment
Raview or Prevention of Significant
Deterforation of Air Quality. Such
sources are not eligible for a PBR. This
meets 40 CFR 51,165 (Parmit
requiraments) and 51.166 (Prevention of
significant doterioration of air quality),

s Sources qualifying for a PBR musi
maet all applicable raquirements under
saction 111 of the Act [new source
performance standards) and section 112
of the Act (hazardous air pollutants),
and must comply with all rules of
TCEQ. This satisfiss the roquirements of

2 Subpart I includes the provisions that a SIP
must include to address the construction of new
sources and Lhe modification of oxisting seurces,
Subparl [ includes Soctions 51.160-51.166.

40) CFR 51.1606(d) which require that
approval of any construction or
modification must not atfect the
responsibility of the owner or operalor
to comply with applicable portions of
the control sirategy.

» Subchapter A'includes all the
administrative requirements which
support the issuance and enforcement of
PBR, This includes Registralion of
Emissions which limit a source's PTE
(Section 108.8), and Recordkeeping,
which requires each source subject to a
PBR to maintain records sufficient to
demonstrate complianco with al}
conditions of the applicable PBR. These
provisions satisfy tha requirements in
40 CFR 51.163, which raquires the plan
to contain the administrative procedures
that will be followed in making the
determination under 40 GFR 51.160(a).
It also meets the requirements of 40 CFR
51.211 which requires the owner or
operator to maintain records and to
periodically repart to the State the
nature and amounts of emissions and
information necessary to determine
whether a source is in compliance,

¢ All PBR must be adopted or revised
through rulemaking to incorporate the
PBR into the applicable Subchapters
under Chapter 106. Such new ur revised
PBR must undergo public notice and a
30-day commuent period, and TCEQ
must address all comments raceived
from the public before finalizing its
action to issue or revise a PBR. This
meets the requirements of 40 CFR
51.161, which requires the permitting
authority to provide for opportunity for
public comment on the information
submitted and the State's analysis of the
effect on construction or modification
on ambient air quﬂlite(.

The TSD conlains further information
on how Subchapter A meats the
roquirements of Subpart 1.

E. Why Are We Only Approving
Subchapter A of Chapter 1067

Texas submitted Subchapter A
because that Subchapter contains the
process by which TCEQ will issue ar
modify PBR, Subpart A contains the
provisions which apply to all PBR and
which ensure that individual PBR meet
the requirements of subpart I. The
individual PBR are adopted in
Subchaplers B through X, of Chapler
106.% In 1996, Texas codified ils existing
Standard Exemptions into Subchapters
B through X and redesignated them to
PBR in 2000, Because these existing
Standard Exemptions were adoptad
under Section 116.,6, which is currently
SlP-approved, they meet the

4 Subchopters B through X of Chapler 108 were
not submitted to EPA appraval as SIP revisions.
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raquirements of subpart 1. Furthermars,
new and amended PBR are adapted in
accordance with the general
requirements in Subchapter A, which
meet the applicable requirements of
subpart I as discussed above.
Accordingly, our approval of
Subchapter A of Chapter 106 is
sulficient to assure that the PBR meet
the requirements in subpart I,

F. What Other Actions Are We
Proposing in Relation to PBR?

The provisions for PBR in Chapter
106 replace the former provisions for
exemptions from permitting which we
had approved in Section 116.6—
Exemptions. Because Chapter 106
replaced the exemptions previously
authorized under Section 116.6, we are
proposing to remove Section 116.6 from
tha SIP,

VIIL Proposal To Approve Chapter
116—Control of Air Pollution hy
Permits for New Construction or
Modification

A. Subchapter A—Definitions
1, What Are We Proposing To Approve?

We propose to approve Section
116.14—>Standard Permit Definitions.
Saction 116,14 includes definitions of
the following terms as they are used in
Subchapter F—Standard Permits: off-
plant receptar, oil and gas facility, and
sulfur recovery unit.

2. Are These Definitions Approvable?

These definitions are approvable
based upon their being comparable to
corresponding terms defined elsewhere
in EPA regulations. Specifically, the
definition of “off-plant receptor” is
gonsistent with the definition of
“ambient air' in 40 CFR 50.1(e), The
definitions of “oil and gas Facility" and
“sulfur recovery unit” are consistent
with the terms *"natural gas processing
plant’ and “sulfur recovery plant” as
defined in 40 CFR 60.630 and 60.641
respectively, The TSD contains further
information on our basis for proposing
lo approve these definitions, Wa are
proposing approval of these definitions
as support for the provisions of
Subchapter F (Standard Permits) which
we are also approving,.

B. Subchapter B—New Source Review
Permits (for miner sources)

1. Whaut Are We Proposing To Approve?

Wa are proposing to approve revisions
to the following: Section 116.110—
Applicability; Section 118.115—General
and Special Conditions, and Section
116.116—Changes to Facilities.

2. What Is Our Basis for Approving
These Changas?

a. Section 116.110—Applicability. We
propose to apprave revisions to Section
116.110,* which Texas submittad April
29, 1994; July 22, 1998; and Seplomber
11, 2000. These changes revise Section
116,110 to add or revise reforences Lo
provisions which relate to PBR and
Standard Permits, which we are
propuosing to approve elsewhere in this
action, We propaose the following:

» Approval of Paragraph (2} of
Sectien 116,110(a) which incorporales
reforences Lo gonditions of Standard
Permits. This meats 40 CFR 51.160(s),
which provides that the SIP must
identify the types and sizes of facilities
which will be subject to review,

« Approvul of nonsubstantive
revision to Section 116.110{a}(4], to
change the reference from “exemptions
from pormitting” to 'permits by rule.”

¢ Approve a nonsubstantive change
to Section 116.110(b) to remove a
reference lo flexible permits.

h. Section 116,115—General and
Special Conditiens.

Wo are proposing to approve revisions
to Seclion 116.115,5 which Texas
submitted April 29, 1994; August 17,
1994; July 22, 1998; and Dacember 9,
2002; as follows;

« Approval of Subsection (b) to
Socction 116,115, as submitted July 22,
1998; and December 9, 2002; which
incorporatas the Genaral Provisions Lhat
haolders of parmits, spacial permits,
standerd permits, and spacial
exemptions must meet. Subsection (b)
includes provisions relating to
notification to the State concerning the
progress of construction and start-up,
requirements for sampling, and
recardkeeping, requirements to maet
emissions limits specified in the permit,
requirements concerning maintenance
of emission control, and compliance
with rules.

» Approval of a Paragraph
(B)(2)(F]{vi) (submitied Decembar 9,
2002) which requires that a person who
certifies and registers a Federally
anforgeable emission limitation under
Section 116,611 mus! retain all records

4 0n Qctober 18, 2002 (67 FR 58708), EPA
epproved Section 116,110, as adopted June 17,
1808, We did not approve Sections 116.110(s)(2).
()[3), and [c).

50n October 18, 2002 (67 FR 58708), EPA
approved Seclioa 116,115, as adoplad June 17,
1908, We did not approve Sections 118.115(h),
(c)(20{A)i), and (c)(2HAXIINI). In this aclion, we ara
nol approving Section 118.115{b){2}C)(ii). This
pravisiou relales o Mass Emissions Cap and Trada
Pragram and swas not adopted in the submillals that
we gre proposing to approve in this action. We will
address Sanlion 110.115{0){Z}CHiii) in a separata
aclion,

demonstrating compliance for at least
five years.

» The above provisions meel the
requirements of 40 CFR 51.163, 51,211,
51.212, und 51.230. See the TSD for
more information concerning how Lhese
raquirements are met,

. Soction 118.116—Changes to
Facilities,

We are proposing to approve revisions
to Section 116,116,° which Texas
submitted October 25, 1999;7 and
September 11, 2000; as follows:

* Approve nonsubstantive changes to
Section 116,116{d) and (d)(1]}-(2) to
change the existing reference from
“exemptions from permitting” to
"purmits by rule.”

¢ Approve nonsubstantive changes to
Section 116.116{c){4)~(5) to correct a
cross reference from Section 116.111(3)
to 116.111(a)(2}{C).

C. Subchapter F—Standard Permits
1. What Are We Proposing To Approve?

We are proposing to approve the
following Sections in Subchapter F of
Chapter 116: Section 116.601—Types of
Standard Permits, Section 116.602—
Issuance of Standard Permits, Section
116.603—Public Participation in
Issuance of Standard Permits, Section
116.604—Duration and Renewal of
Registrations of Standard Permits,
Section 116.605—Standard Poermit
Amendment and Revocation, Section
116.606—Delegalion, Seclion 116.610—
Applicahility, Section 116,611—
Registralion te Use a Slandard Permil,
Section 116.614—Standard Parmit Fees,
and Section 116.615—Gsneral
Conditions,

2. What Is a Standard Permit?

A Standard Permit is a permit which
is adopted under

Chapter 118, Subchapter F.
Subchapter F provides an alternative
process for approving the construction
of gertain categories of new and
modified sources for which TCEQ has
adopted a Standard Permit. These
provisions provide for a streamlined
mechanism for approving the
construction of certain sources within
categories which contain numerous
similar sources,

“0On Qctober 18, 2002 (67 FR58709), EFA
approved Section 116,116, as adopled June 17,
1998. Wa did not apprave Sections 116,116(b}{3}
and (e)-{1}.

? We are proposing to approve only the clianges
to Section 11B.116, submilted Cctaber 24, 1993,
which relate ta PHR. This includes changes to
Section 116.116(d) and {d)(1}-(2), We are taking no
action on chenges to Saction 1:0.116{b){3)-(4],
submilted Oclober 24, 1998, because these
provisions do nal relate to PBR or 1o standard
permils, We will address Section 116.118(b){3)—(4}
in a separaie action,
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A Standard Permit is available to
sources which belong in categories for
which TCEQ has adopted a Standard
Permit under Suhchapler F of Chapter
116. A Standard Permit is not available
to a facility or group of facilities which
undergo a chango which constitutes a
naw major source ar major modificalion
under title [ of the Act, Part G
(Prevention of Significant Deterioration
af Air Quality} or part D (Nonattainmont
review). Such major source or major
modification must comply with the
- applicable permitting requirements
under Chapter 116, Subchaptor B,
which meet the new source review
requirements title I, part C or part D of
the Act. A facility which qualifigs for a
Standard Permit musl also comply with
all applicable provisiens of section 111
of the Act [(new source performance
standards) and section 112 of the Act
{Hazardous Alr Pollutants).
Furthermore, a facility which qualifies
for a Standard Permit must comply with
all rules and regutations of TCEQ.

3. Are the Provisions for Standard
Permits Approvable?

Texas' Standard Permits are
approvable as meeting the provisions of
40 CFR Subpart [—Roview of New
Sources and Modifications (Subpart 1),
Subchapter F provides the requirements
that a facility must meet to qualify for
a Standard Permit, Such requirements
include:

= Any facility or group of facilities
which constitutes a noew major source ar
major modification under Part C or D of
title 1 of the Act must be permiited
under regulations for Nonattainment
Revisw of Prevention of Signiticant
Deterioration of Air Quality, Such
sources are not eligible for a Standard
Permit. This meets 40 CFR 51.165
(Permit requirements) and 51,166
(Prevanlion of significant deterioration
of air quality).

s Sources qualifying for a Standard
Permit must meet all applicable
requiremonls under section 111 of the
Acl [new source performance standards)
and section 112 of the Act (hazardous
air pollulants), and must comply with
all rules of TCEQ. This satisfies the
requirements of 40 CFR 51,160(d) which
requires that approval or any
construction or modification must not
affact the responsibility of the owner or
operator to comply with applicable
portions of the control strate% .

= Subchapter F includes all the
administrative requirements which
support the issuance and enforcemont of
a Standard Permit. This includes
Registration of Emissions which limit a
source's PTE (Section 116.611) and
Recordkeeping, which requires sach

source subject to a Standard Permit to
maintain records sufficient to
demonstrate compliance with all
conditions of the applicable Standard
Permit. These provisions satisfy the
requirements in 40 CFR 51.163 which
requires the plan to contain the
administrative procaduras that will ba
followed in making the determination
under 40 CFR 51.160(a). It also meets
the requirements of 40 CFR 51.211
which requires the owner or operator to
maintain records and to periodically
report to the State the nature and
amounts of emissions and information
necessary to determine whether a source
is in compliance.

» All Standard Permits are adopied or
revised through the process deseribed in
Sections 116.601-116.605. Such new or
revised Standard Permits musl undergo
public notice and a 30-day comment
period, and TCEQ must address all
comments received from the public
before finalizing its action 1o issue or
revise a Standard Permit. This moeets the
requirements of 40 CFR 51.161 which
requires the permitting authority to
pravide for opportunity for public
comment on the information submitted
and the State's analysis of the effect on
construction or modification on ambient
air quality.

The TSD contains further information
on how Subchapter A mests the
requirements of Subpart 1.

4. What Sections In Subchapter F Are
We Not Froposing To Approve in This
Action?

Woe are not proposing to approve the
following Sections in Subchapter F:
Section 116.617—Standard Permits for
Pollution Contral Projects, Section
116.620—Installation and/ar
Moditication of Qil and Gas Facilities,
and Section 116.621—Municipal Solid
Waste Landfills. Approval of these
sections is not necessary for our
approval of Texas' PBR and Standard
Permits regulations submitted to EPA on
December 9, 2002, Sections 116,617,
116.620, and 116.621 will be addrossed
in & separate aclion,

As stated previously, we are
proposing to approve changes which
Texas submitted December 9, 2002,
some of which addross the deficiencies
that woe identified in our January 7,
2002, NOD. In that submittal, Texas
submittad revisions lo Section
116.611—Registration to Use a Standard
Permit. Sectivn 118,611 is part of
Subchapter F -Standard Permits, To
date, we have not approved the

provisions relating to Standard Permits,

including the earlier submittals of
Section 116.611, Section 116.611 is part
of, and dependent upon, other

provisions of Subchapter F, and
consequently Section 116,611 cannot
stand alone. Therefore, we must
approve other provisions of Subchapter
F, including the earlier submittals of
Section 116.611, which contain the
process by which Texas issues and
maodifies Standard Permits when we
approve the revisions to Section 116.611
which Texas submitted December 9,
2002,

In order to approve Section 116,611,
we are addressing the provisions of
Subchapler F which include the process
for issuing and modifying Standard
Permits. We are taday proposing to
approve the provisions for issuing and
medifying Standard Permits which are
found in Sections 116.601-116.608,
116.610-116.611, and 116.614-116,615.

Sections 116,617, 116,620, and
116.621 are specific permits that Texas
has issued. These Sections do not
include any provisions relating to the
process by which they (or any Standard
Permit) must be issued of modified. The
Soctions, which address the procoss fer
issuing and modifying Standard Permits
(as identified above), are not dependent
on tha provisions of Seclions 116,617,
116,620, and 116.621, and can be
implemented without the approval of
Sections 116.617, 116.620, and 116.521.
Thus, today’s propoesal does not include
action on Sections 116.617, 116.620,
and 116.621. We will review and take
appropriate action on Sections 116.617,
116.620, and 116.621, separately.

IX., Proposal To Approve Chapler 122—
Federal Operating Permits

A, What Are We Proposing Ta Approve?

We are proposing to approve Section
122.122—PTE, as submilied December
9, 2002,

B, Is Section 122,122 Approvable?

Section 122,122 contains provisions
by which a source may register and
certify limitations on its production and
operation which would limit its PTE
below the level which would make it a
“major source” as defined under 40 CFR
70,2, Texas revised the rule to address
u deficiency identifled In the NOD. The
changes that were made and our
evaluation of why the changes are
approvahle aro discussoed in section VI
af this preamble.

X. What Is Our Proposed Action?

We are proposing tha approval of
ravisions of tha Texas SIP to address
Texas® SIP submittal dated December 9,
2002, This includes Sections 108.6,
revisions to Section 116.115, and
Sections 116.611 and 122.122. These
SIP revisions relate to Texas' programs
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for PAR, Standard Permits, and
Operating Permits.

The regulations allow a source to
limit its PTE of a pollutant below the
level which would make it @ major
source as delined in the Act. This
includes regulations which Texas
revised 1o allow an owner or operator of
a source to register and vertify
rastrictions and limitations that the
owner or operator will meet to maintain
its PTE below the major source
threshold. The changes require the
owner or operator to submit the certified
registrations to the Executive Director of
TCEQ, the appropriate TCEQ regional
office, and to all local air pollution
conlrol agencies having jurisdiction
over the site, The changes to Section
122,122 satisfactorily address the NOD
by making the PTE limits in the certified
registrations practically and Federally
enforceable.

The revisions suhmilted December 9,
2002, are parts of Texas' regulations for
PBR and Standard Permits, which EPA
has not approved Lo dale, Because the
revisions concerning the certification
and registration or PTE limits affect the
regulations for PBR and Standard
Permits, we also propose to approve
other provisions of Chapters 106 and
116 which incorporats Texas’
regulations for PBR and Standard
Permits that Texas submilled to EFA an
April 29, 1994; August 17, 1994;
September 20, 1995; April 19, 1996;
May 21, 1997; July 22, 1988; January 3,
2000; September 11, 2000; Qctabar 4,
2001; July 25, 2001; and December 9,
2002,

XI. Statutary and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993}, this proposed
action is not a “significant regulatory
action” and therefore is not subject to
reviaw by the Office of Management and
Budget. For this reason, this action is
alsa not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, Muy
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requircments and
imposes no additional requirements
beyond those imposed by slate law.
Accordingly, the Administrator certifies
thal this proposed rule will not have a
significant sconomic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.5.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required hy state law,

it does not contain any unfunded
mandate ar significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4).

This proposed rule also does not have
tribal implications because it will not
hiave a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsihilitios between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action alsa does not have Federalism
implications because it does not have
substantial direct effects on tho Statas,
on the relationship between the national
government and the Stales, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
Aupust 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or lhe
disiribution of power and
rasponsibilities astablished in the Clean
Alr Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks" (82 FR 19885, April 23, 1997},
because it is not economically
sipniticant,

In reviewing SIP submissions, EPA’s
role is to approve stute choices,
provided that they mest the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to uso voluntary consensus
standards (VCS), EPA has no authority
lo disapprove a SIP submission for
failure to use VS, Il would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1985 (16 U.5.C,
272 note) do not apply. This proposed
rule does not impeose an information
¢olloction burden under the provisions
of the Paporwork Roduclion Act of 1995
(44 U.S.C. 3501 et s8q.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon menoxide,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirermnents, Sulfur oxides, Volatile
organic compounds.

Daied: June 30, 2003.
Richard E, Greene,
Regional Adminisirator, Region 6.
[FR Doc. 03—17339 Filed 7—8-03; 8:45 am]
BILLING CODE B560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[TX~164-2-7609; FRL-7525-4]

Proposed Approval of Revisions and
Natice of Resolution of Deficiency for

Clean Air Act Operating Permits
Program in Texas

AGENCY: Enviranmenlal Protsclion
Agency (EPA).
ACTION: Propased rule,

SUMMARY: The EPA is proposing to
approve revisions to the Texas title V
Operating Permit Program submitted by
the Texas Commission on
Environmontal Quality {TCEQ) on
December 9, 2002, In a Notice of
Daficiency (NOD) publishod on January
7, 2002, EPA notified Texas af EPA's
finding that the State's periodic
monitoring regulations, compliance
assurance menitoring (CAM)
regulations, periodic monitoring and
CAM general operating permits (GOP),
statemment of basis requirement,
applicable requirement definition and
potential to emit (PTE} registration
regulations did not meet the minimum
Federal requirements of the Clean Air
Act and the regulations for State

-operating permit programs, This action

proposes approval of revisions TCEQ
submitted to correct the identified
deficiencies. Today's aclion also
proposes approval of other revisions to
the Texas title V Operating Permit
Program submitted on December 9,
2002, which relaie to concurrent review
and credible evidence. The December 9,
2002, suhmittal also includad revisions
to the Texas State lmplementation Plan
{SIP). Elsewhore in today’s Federal
Register, we are proposing to approve
those SIP revisions which were
submitted on December 9, 2002,

DATES: The EPA must receive your
written commaents on this proposal no
later than August 8, 2003.

ADDRESSES: Comments may be
submitted to Guy Donaldson, Acting
Section Chief, Ailr Permits Section,
Environmental Protection Agency,
Region 6, Air Permits Section (6FD-R),
1445 Ross Avenua, Dallas, Texas 75202—
2733. Comments may also be submitted
electronically or through hand delivery/
courier. Please follow the detailed

Reg. Add. 47



Case: 10-60891 Document: 00511437281 Page: 117 Date Filed: 04/06/2011

Federal Register/Vol, 68, No, 220/Friday, November 14, 2003 /Rules and Regulations 64543
EPA-APPROVED REGULATIONS IN THE DELAWARE SIP
State citation Title/subject State effeclive daie EPA approval date Explanation
Requlation 24 .....coooovevvvvveee, Cantral of Valatile Organic Compaund Emissians
Seclion 2 ..., Definitions ....ccoveeevevesnenanes January 11, 2002 ... November 14, 2003, [Fed-
eral Register page cita-
tion].
Section 26 ..o Gasoline Dispensing Facll- January 11, 2002 ............. November 14, 2003, [Fed-
ity Stage | Vapor Re- eral Register page cita-
covery. tlon}.
Sectlon 36 .o Stage Il Vapor Recovery .. January 11, 2002 ... November 14, 2003, [Fed-
eral Register page cita-
tien].

|FR Boc. 03-28417 Filed 11-13-03; 8:45 am|
BILLING CODE &560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[TX—154-1-7590; FRL-7585-8]

Approval and Promulgation of
Implementation Plans; Texas;
Revisions to Regulations for Permits
by Rule, Control of Air Poltution by
Permits for New Construction or
Modification, and Federal Gperating
Permits

AGENCY: Environmantal Protection
Agancy (EPA).
ACTION: Final rule.

SUMMARY: The EPA is taking final action
to approva revisions of the Texas State
Implementation Plan (SIP). The plan
revisions include changes that Texas
adopted to address deficiencies that
were identified on January 7, 2002, and
other changes adopted by Texus to
regulations that include provisions for
Permits by Rule (PBR} and Standard
Permits, This includes revisions that the
Texas Commission on Environmental
Quality (TCEQ) submitted o EPA on
April 29, 1994; August 17, 1994;
September 20, 1995; April 19, 199§;
May 21, 1997, July 22, 19498; October 25,
1998; January 3, 2000; September 11,
2000; July 25, 2001; and December 4,
2002, This action is being taken under
section 110 of the Federal Clean Air Act
(the Act, or CAA).

EFFECTIVE DATE: This rule is effective on
December 15, 2003.

ADDRESSES: Copies of documents
relevant to this action are available for
public inspection during normal
business hours at the following
locations. Anyone wanting to examine
these documents should schedule an
appointment with the appropriate
office, if possible, two working days in
advance of the visit,

Environmental Protection Agency,
Region 6, Alr Permits Section (6PD-R),
1445 Ross Avenue, Dallas, Texas 75202—
2733.

Texas Commission on Environmental
Quality, Office of Air Quality, 12124
Park 35 Circle, Austin, Texas 78753.
FOR FURTHER INFORMATION CONTACT:
Stanley M, Spruiell of the Air Permits
Section at {214) 665-7212, or
spruiell stanley®epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,
or "our'' means EPA.

Table of Contenls

1, Whai Is Being Addressed in This
Dogument?

11. Final Action Concerning the Notive of
Doficioncy lssues

111, Final Action Concerning Chapter 106—
Permils by Rule

1V. Final Action Concerning Ravisions to
Chapter 116—Control of Air Pollution by
Permils for New Construction or
Modification

V. Final Aclion Concerning Chapler 122—
Federal Oporaling Permils

VI Summary of Today's Final Action

VIL Statulory and Executive Order Reviews

us,”

1. What Is Being Addressed in This
Document?

In today’s action we are approving
into the Texas SIP revisions tu Chapter
106—Permits by Rule, Chapter 116—

Control of Air Pollution by Permits for
New Construction or Modification, and
Chapter 122—Tederal Opesrating
Permits. Some of these revisions were
made to correct certain deficiencies
identified by EPA in a Netice of
Deficiency (NOD) for Texas' Tite V
Operating Permit Program. The EFA
issued the NOD on January 7, 2002 (67
FR 732), under its authorily al 40 CFR
70.10(b}. The NOD was based upon
EPA's finding that saveral Stata
requirements for the Title V operating
permits program did not meet the
minimum Federal requirements of 40
CFR part 70 and the Act. Texas adoptad
rule revisions to address the potential to
emit (PTE) requirements identitied in
the January 7, 2002, NOD. Texas
submiftted parts of these and other rule
changes as revisions to its SIP on
December 9, 2002, including revisions
to section 106.6—Registration of
Emissions, seclion 116.115—General
and Special Canditions, section .
116.611—Raegistration to Use a Standard
Permit, and section 122,122—Polential
to Emit,

The December 9, 2002, submittal also
includes revisions to Texas' Title V
Operating Permits Program. We will
address these and other regulations
which revise Texas' Operating Permits
Program, in a separate Federal Register
action,

The Decembar 9, 2002, SIP submiltal
includes revisions to Texas’ regulations
for PBR and Texas’ regulations for
Standard Permits. Tha EPA is also
approving earlier SIP submittals which
include the adoption of Texas’ programs
for PBR and Standard Permits under
Chapter 106—Permits by Rule; Chapter
116, Subchapter F—Standard Permits,
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section 116,14—Standard Permit
Definitions in Chapter 116, Subchapter
A—Definitions, and Sections 116,110
and 116,115 in Subchapler B—New
Saurce Review Permits. Furthermore,
the approval of the submitted provisions
of Chapter 106 would replace the
currant SIP-approved section 116.6—
Exemptions. Accordingly, we are
removing section 116.6 from the SIP,

On July 9, 2003 (68 FR 40865), we
proposed to approve into the Texas SIP
the revisions to Chapter 108, Chapier
116, and Chapter 122, as describad
above. In response to our proposel, we
received no comments.

In today's action, consistent with the
foliowing discussion, we are approving
these revisions to Chapters 106, 116,
and 122, a5 part of the Texas SIP,

II. Final Action Concerning the Notice
of Deficiency Issues

A, What Was the PTE Registration
Deficiency Which Required a SIP
Revision?

Many stationary source requirements
of the Act apply only to major sources,
whase emissions of air pollutants
exceed a threshold emissions loval
spacified in the Act. Howsvar, such
sources may legally avoid program
requirements by taking Federally-
enforceable permil conditions which
limit their PTE to a level below the
applicable major source threshold.
Those permit conditions, if viclated, are
subject tn enforcement by EPA, the State
or locel agency, or by citizens. Federal
enforceability ensures that the :
conditions placed on emissions to limit
a source’s PTE are enforceable as both
a legal and practical matter.

Toexas has adopted regulations which
enable a source to register and certify
that its PTE is below the applicable
major source threshold. These certified
registrations contain a description of
how the source will limit its PTE below
the major source threshold and include
appropriatc operation and production
limitations, appropriate monitoring and
recordkeeping which demonstrate
compliance wilh the operation and
production limits which the source is
cartifying to meet,

In the NOD, we informed Toxas that
section 122,122 was not practicably
enforceable because the regulation
allowed a facility to keep all
documentation of its PTE limilalion on
site without providing any notification
to the State or EPA. Therefore, neither
the public, TCEQ, nor EPA could
determine the PTE limitation without
going to the site, A facility could change
its PTE limit several times without the
public or TCEQ knowing about the
change, Therefore, these limilations

were not practically enforceabls, and
TCEQ has revised this regulaticn to
make it practically enforceable, The
NOD required that the revised
regulation be approved into the SIP
before it and the registrations are
Federally enforceable, See 67 FR 735.

B, How Did Texas Address This
Deficiency?

To address this deficiency, TCEQ
amended section 122,122 to require
certified registrations of emissions
establishing a Federally-enforceable
emission limit to be submitted to the
Exscutive Director of TCEQ, the
appropriate regional office, and all local
air pollution control agencies having
jurisdiction over the site. In addition,
the Commission submitted the amended
soglion 122,122 to EPA as a revision Lo
the Texas SIP, Section 122,122 states
that all representations with regard Lo
amissions, production or operational
limits, monitoring, and reporting shall
hecome conditions upon which the
stationary source shall operate and shall
include documentation of the basis of
emission rates (section 122,122(h}-(c)).

C, Do the Changes Correct the PTE
Registration Deficiency?

The TCEQ has ravised Chapter 122 to
raquire registrations to be submitted to
the Executive Director, to the
appropriate Commission regional office,
and all local air pellution conirol
agencies, and a copy to be maintained
on-site at the facility. The rule therefore
satisfins the legal requirement for
practical enforceability which was cited
in the NOD. Accordingly, wu are
approving section 122.122 as a revision
to the Texas SIP and to find that the
revision to soction 122,122 salisfies
Taexas' requiremant to correct the PTFR
registration deficiency idenlified in the
January 7, 2002, NOD.

111, Final Action Concerning Chapter
106—Permits by Rule

A, What Are We Approving?

We are approving provisions of
Subchapter A (General Requirements)
under Chapter 106 which Texas
submitted July 25, 2002, and revisions
submitted December 9, 2002, This
includes the following Seclions: section
106.1—Purpose, section 1062~
Applicability, section 106.4—
Requirements for Permitting by Rule,
section 106.5—Public Natics, section
106.6—Registration of Emissions,
section 106.8—Recordkeeping, and
sgction 106,13—References to Standard
Exemptions and Exemptions from
Permitting.

B. What Is the History of PBR and
Chapter 1067

Prior to 1993, Standard Exemptions
were addressed in seclion 116.6 which
we approved August 13, 1982 {47 FR
35193). In a SIP submitlal daled August
31, 1993, Texas recodified the
provisions for Standard Exemptions into
Subchapter C of Chapter 116. In 1996,
Texas subsequently recodified its
provisions for Standard Exemptions into
Chapter 106. In 2000, Texas
redesignated the Standard Exemptions
to PBR.

On July 25, 2002, Texas submitted
Subchapter A which includes Sections
106,1, 106.2, 106.4, 106,56, 106.6, 106.8,
and 106.13. On December 9, 2002, Texas
submitted revisions to section 106.6
which address procedures by which
registrations of emissions effectively
limit a source’s PTE. Because these
Sections replace Subchapter C of section
1186, as submitted August 31, 1993, there
is no need for EFA lo act on Subchapler
C of section 116,

C. What Is u PBR?

A PBR is & permit which is adopted
under Chapter 106, Chapter 106
provides an alternative process for
approving the construction of new and
modified facilities or changes within
facilities which TCEQ has dotermined
will not make a significant cantribution
ol air contaminants Lo the atmosphere.
These provisions providae a streamlined
machanism for approving the
construction of certain small sources
which would otherwise be required to
apply for and receive a permit before
commencing construction ar
modification.

A PBRis available only to sources
which belong in categories for which
TCEQ has adopted a PBR in Chapler
106, A PBR is available only to a facility
that is authorized to emit no more than
250 tons per year {tpy) of carbon
monoxide (CO) or nitrogen oxides
(NOx); or 25 tpy of volatile organic
compounds (VOC), sulfur dioxide (SOa),
or inhalable particulate matter (PM,o);
or 25 tpy of any other air contaminant,
except carbon dioxide, watar, nitrogen,
mathane, othana, hydrogen, and oxygen
{section 106.4(a)(1}}. A PBR is not
available to a facility or group of
facilities which undergo.a change which
constitutes a new major source ar major
modification under Title I of the Act,
part C (Prevention of Significant
Deterioration of Air Quality) or part D
{Nonattainment Review] {section
106.(a}(2)~(3)), Such major spurce or
major modification must comply with
the applicable permitting requirements
under Chapter 116, Subchapter B,
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which meet the new source review
requirements of Title ], part C or part D
of the Act. A facility which qualifies for
a PBR must also comply with all
applicable provisions of section 111 of
the Act (Standards of Performance for
New Stationary Sources or New Source
Performance Standards (NSPS)} and
section 112 of the Act (National
Emission Standards for Hazardous Air
Pollutants (NESHAPY)) (soction
106.4{a)(6)), Furthermore, a facility
which qualifies for a PBR musl comply
with all rules and regulations of TCEQ
{section 106.4(c)).

D. Are Texas’ PBR Approvable?

The PBR are approvable as meating
the requirements of 40 CFR part 51,
subpart [-—Raview of New Sources and
Modifications (subpart I}.? Section 106.1
provides that only certain types of
Facilities or changes within facilities
which do not make a significant
contribution of air contaminants to the
atmosphere are eligible for a PBR. This
salisfies tho roquirements of 40 CFR
f1,160(a) which provides that the SIP
musl include proceduras that enable thae
permilting authority to datermineg
whether the canstruction or
modification will result in a violation of
applicable portions of the control
strategy or interfere with attainment or
maintenance of a national ambient air
quality standard.

Section 106.4 further provides
additional requirements that a facility
must meet {o qualify for a PBR. Such
requirements include:

s Limiling PBR only to facilities
which are authorized to emit ne more
than 250 tpy of CO or NOy; or 25 tpy
of VOCs, SOz, or inhalable PMg; or 25
tpy of any other air contaminant, excapt
carbon dioxide, water, nitrogen,
methane, ethane, hydrogen, and oxygen.
This meets 40 CFR 51,160(e), which
provides that the SIP must identify the
types and sizes of facilities which will
be subject to review.

s Any facility or group of facilities
which constitutes a new major source of
major modification under part C or D of
Title T of the Act must be permitted
under regulations for Nonattainment
Raview or Prevention of Significang
Detorioralion of Air Qualily. Such
sources are not eligible for a PBR. This
maeats 40 CFR 51,165 (Permit
requirements) and 51.166 (Prevenlion of
significant deterioration of air quality).

s Sources qualifying for a PBR must
meet all applicable requirements undar

1 Subparl | contains the provisions that a SIP must
include to address the construction of new sources
and Lhe modificalion ol axisting sourcag. Subparl 1
includes soclions 51,160-51.106.

saction 111 of the Act (NSPS) and
section 112 of the Act (NESHAP), and
must comply with all rules of TCEQ.
This satisfies the requirements of 40
CFR 51.160{d) which require that
approval of any construction or
modification must not affect the
responsibility of the owner or operator
to comply with applicable portions of
the control strategy.

v Subchapter A'includes all the
administrative requirements which
support the issuance and enforcement of
PBR. This includes registration of
emissions which limit a source’s PTE
(section 106.6), and Recordkseping,
which requires sach source subject to a
PBR to maintain records sufficient to
demonstrate compliance with all
conditions of the applicable PER
(saction 106.8), Thase praovisions satisfy
the requirements in 40 CFR 51,163,
which require the plan to contain the
administrative procedures that will be
followed in making the determination
under 40 CFR 51.160(a). It alse maets
the requirements of 40 CFR 51.211
which requires the owner or operator to
maintain records and to periodically
report to Lhe State the nature and
amounts of emissions and information
necessary ta determine whather a source
is in compliance.

¢ All PBR must be adopted or revised
through rulemaking to incorporate the
PBR into tho applicable Subchapters
under Chaptor 106. Such new or revised
PBR must undergo public notice and a
A0-day comment pariod, and TCEQ
must addrass all comments receivad
from the public before finalizing its
action to issue or revise a FBR, This
meets the requirements of 40 CFR
51.161, which requires the permitting
autharity to provide for opportunity for
public comment on the State's analysis
of the effect of construction or
madification on ambient air quality.

The TSD contains further information
on how Subchapter A of Chapter 106
meats the requirements of subpart I,

E. Why Are We Only Approving
Subchaplter A of Chapler 1067

Texas submitted Subchapter A
because that subchapter contains the
process by which TCEQ will issue or
modity PBR. Subpart A contains the
provisions which apply to all PBR and
which ensure Lhal individual PBR meet
the raquirements of subpart L. The
individual PBR are adopted in
Subchapters B through X, of Chapter
106.% In 1996, Texas codifisd its existing
Standard Exemptions into Subchapters
B through X and redssignated them to

 Subchapters 8 through X of Chaplor 106 were
not submilled to EPA approval as SIP revisions,

PBR in 2000, Because these existing
Standard Exemptions were adopted
under section 118.6, which is currently
SIP-approved, they meet the
reguirements of subpart . Furthermore,
new and amended PBR are adopted in
accordanco with the general
raquirements in Subchapler A, which
mest the applicable requirements of
subpart [ as discussed above,
Accordingly, our approval of
Subchapter A of Chapter 106 is
sufficient to assure that the PBR meet
the requirements in subpart 1.

F. What Other Actions Are We Taking
in Relation to PBR?

The provisions for PBR in Chapter
106 replace the former provisions for
gxemptions from permitting which we
had approved in section 116.6—
Exsmptions. Bocause Chapter 106
replaced the exempiions previously
authorized under section 116.6, we ars
removing seclion 116,6 from the SIP.

IV. Final Action Concerning Revisions
Lo Chapler 116—Control of Air
Pollution by Permits for New
Construction or Modification

A. Subchapter A—Definitions
1. What Are We Approving?

Wa are approving scction 116,14—
Standard Permit Definitions. Section
116,14 includes definitions of the
following terms as they are used in
Chapter 116, Subchapter F—Standard
Permits: Ofi-plant receptor, oil and gas
facility, and sulfur recovery unit.

2, Are These Definitions Approvable?

These definitions are approvable
based npon their being comparable ta
corresponding terms definad elsewhare
in EPA regulations. Specifically, the
definition of *‘off-plant receptor” is
consistent with the definilion of
“ambient air'’ in 40 CFR 50.1{e}. The
detinitions of "“oil and gas facility” and
“sulfur recovery unit” aro consistent
with tha terms “natural gas processing
plant’ and “sulfur recovery plant” as
defined in 40 CFR 60.630 and 60.641
respectivoly. The TSD contains further
information on our basis for approving
these detinitions. These definitions
suppaort the provisions of Subchapter F
{Standard Permits) which we are also
approving.

B. Subchapter B—Naw Source Review
Permits (for minor sources)

1, What Are We Approving?

We ure approving revisions to the
following: section 116.110—
Applicability; section 116.115—General
and Special Conditions, and section
116,116—Changes to Facilities.
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Z. What Is Our Basis for Approving
These Changes?

a. Section 116.110—Applicability. We
are approving revisions to ssction
116.110 7, which Texas submitted April
29, 1994; July 22, 1998; and September
11, 2008, These changes revise section
116,110 to add or revise references to
provisions which relate to PBR and
Standard Permils, which we ara
approving alsewhere in this action. We
are approving the following:

« Approval of paragraph (2] of section
116.110(a) which incorporates
references to condjtions of Standard
Parmits. This mesls 40 CFR 51.160(e),
which provides that the SIF must
identify the types and sizes of facilities
which will be subject to review,

» Approval of nonsubstantive
revision to section 116.110{a)(4). to
change the reference from "‘exemptions
from permitting” to “permits by rula.”

+ Approve a nonsubstantive change
to section 116,110(b) lo remove a
reforence to flexible permils,

b. Section 116.115—General and
Special Conditions. We are approving
revisions to soction 116,1159, which
Texas submitted April 29, 1994; Aupust
17, 1994; July 22, 1998; and December
9, 2002; as follows:

s Approval of Subsection (b} to
section 116.115 %, as submitted July 22,
1998; and Decombor 9, 2002; which
incorporates the Goneral Provisions that
holders of Permits, Special Permits,
Slandard Permits, and Special
Exemptions musl mesl. Subsaction (b)
includes provisions relating to
natification to the State concerning the
progress of construction and start-up,
requirements for sampling and
recordkeeping, requirements to meet
smissions limits specified in the permit,
requirements concerning maintenance
of emission control, and compliance
with rules.

« Approval of paragraph (b){2){F}{vi)
{submitted December 9, 2002) which
requires that a person who certifies and
registers a Federally enforceable
emission limitation under section
116.611 must retain all yecords
demunsirating compliance for at least
five years.

30n September 18, 2002 {67 FR 58704}, EPA
approved section 116,110, as adoptoed jung 17,
1084, Wa did nol approve Sections 116.110{a)(2),
{al(3), and {c).

0n Suptember 16, 2002 {67 FR 58709}, EPA
approvad section 116,115, us adopled June 17,
1948, We did not approve Soctions 116.115(h),
(cl(2)(A)(E), and (c)(2}(ANINT).

5310 this action, we aro not approving seclion
116.115{b}{2){C)(iit). This provision relates to Moss
Ewissions Cap and Trade Program and was not
adopted in the submitials thal we are approving in
this action. We will address section
116.115(h)(2)(C) (i} in a soparate aclion,

» Tha above provisions meet the
requirements of 40 CFR 51,163, 51,211,
51,212, and 51.230. Sue the TSD for
more information concerning how these
roquirements are met,

¢. Section 116.116—Changes Lo
Facilities, We are approving revisions to
section 116,116 %, which Texas
submitted October 25, 18997; and
Seplember 11, 2000; as follows:

¢ Approve nensubstantive changes to
soction 116.116(d) and (d){1)-(2) to
change the existing reference from
“exemptions from permitting”’ to
“permits by rule.”

» Approve nonsubstantive changes to
section 116.116{c)(4)-(5) to correct a
cross reforence from section 116.111(3)
to section 116.111(a)(2}C).

C. Subchapter F—Standard Permits
1. What Are We Approving?

We are approving the following
Sections in Subchapler F of Chapter
116: section 116.601—Types of
Standard Permits, section 116.602—
Issuance of Standard Permits, scction
116.603—Public Participation in
Issuance of Standard Permits, section
116.604—Duration and Renewal of
Registrations to Use Slandard Permits,
saction 116.605—Standard Permit
Amendment and Revocation, section
116.606—Dalegation, section 116.610—
Applicability, section 116,611—
Rapistration te Use a Standard Permit,
section 116.614—>Standard Permit Fees,
and section 116,615—Genaoral
Conditions,

2. What Is a Standard Permit?

A Standard Permit is a parmit which
is adopted under Chapter 116,
Subchapter F. Subchapter T provides an
altarnalive process for approving the
construction of certain categories of new
and modified sources for which TCEQ
has adopted a Standard Permit, Those
provisions provide for a streamlined
mechanism for approving the
construction of certain sources within
categarios which contain numerous
similar sources,

A Stundard Permit is available to
sources which belong in categories for
which TCEQ has adopted a Standard
Pormit under Subchapter F of Chapter
116. A Standard Pormil is not availahle

"n Sup%umbur 18, 2002 {67 FR 58708}, EPA
approved section 116,116, &s adopled june 17,
1948, We did not approve Sections 116.116{b){2).
(), and {1},

7'We ere approving only the changss to section
116.116, submitter Octoher 25, 1999, which relato
to PBR, This inciudes changes to section 116.118(d)
and {d){1)}~(2). We are taking no action on changes
to section 116.116(b)(3)~{4], submitted Qctober 25,
1088, hocause thess provisions do not relate fo PBR
or lo Slandard Parmils. We will addrass seclion
116.116{h)}{3)={4} in 0 separsic sciion,

to a facility or group of facilities which
underge a changse which constitutes a
new major source or major modification
under Title I of the Act, part C
(Prevention of Significant Deterioration
of Air Quality} or part D (Nonattainment
Review). Such major source or major
madification must comply with the
applicable permitting requirements
under Chapter 116, Subchapter B,
which meet the now source reviow
requiremsants in Title |, part C or part D
of tha Act, A facility which qualifies for
a Standard Permit must also comply
with all applicable provisions of soction
111 of the Act (NSPS) and section 112
of the Act [NESHAP), Furthermore, a
facility which qualifies for a Standard
Permit must comply with all rules and
regulations of TCEQ.

4. Are Texas’ Provisions for Standard
Pormils Approvahla?

Texas' Standard Permits are
approvable as mesting Lhe requirements
of subpart 1. Subchaptar F under
Chapter 116 provides the requirements
that a facility must meet to qualify for
a Slandard Permil, Such requirements
include:

» Any facility or group of facilities
which constitutes a new major source or
major modification under part C or D of
Title I of the Act must be permitted
under ragulations for Nonattainmaent
Review or Pravention of Significant
Deterioration of Air Quality, Such
sources are not eligible for a Standard
Permit, This meets 40 CFR 51.165
(Permit requirements) and 51,166
(Prevention of significant deterioration
of air quality),

= Sources qualifying for a Standard
Permit must mest all applicable
requirements under saction 111 of the
Act [NSPS) and section 112 of the Act
(NESHAFP), and must camply with all
rules of TCEQ, This satisfies the
requirements of 40 CFR 51.160(d) which
requires that approval of any
construction or modification must not
alfect the responsibility of the owner or
operator to comply with applicable
portions of the control slrale;f, .

» Subchapter F includes all the
administrative requirements which
support the issuance and enforcement of
& Standard Permit. This includos
regislralion of emissions which limit a
source's PTE and Recordkeeping, which
raquiras each source subject to a
Standard Psrmit to maintain records
sufficient to demonstrate compliance
with all conditions of the applicabls
Standard Permit. These provisions
satisfy the requirements in 40 CFR
51,163 which requires the plan to
contain the administrative pracedures -
that will be followed in making the
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determination under 40 CFR 51.160{a).
These provisions also meet the
requirements of 40 CFR 51.211 which
require the owner or operater o
maintain records and to periodically
report to the State the nature and
arnounts of emissions and information
necassary to determine whether a source
is in compliance.

« All Standard Permits are adopled or
ravised through the process described in
Sections 116.601-116.605. Such new or
revised Standard Permits must undergo
publie notice and a 30-day comment
period, and TCEQ must addrass all
comments received from the public
beforc finalizing its action to issuo or
ravise a Standard Parmit. This maats the
requirements of 40 CFR 51,161 which
raquires the permitting authority to
provide for opportunity for public
comment on the information submitted
and the State's analysis of the effect on
construction or modification on ambient
air quality.

The TSD contains further information
on how Subchapter F of Chapter 116
meets the requirements of subpart I,

4, What Sections in Subchapter T Are
We Not Approving in This Action?

We are not approving the following
Sections in Subchapter F; section
116.617—Standard Permits for Pollution
Control Projects, section 116.620—
Installation and/or Modification of Qil
and Gas Facililies, and section
116.621—Municipal Solid Waste
Landfills. Approval of these sections is
not necessary for our approval of Texas'
PR and Standard Permils regulations
submitted to EPA on December 9, 2002,
Sections 116.617, 116.620, and 116.621
will be addressed in a separate action.

As stated previously, we are
approving changes which Texas
submitted December 9, 2002, some of
which address the deficiencies that we
identified in our January 7, 2002, NOD.
In that submittal, Texas submitted
revisions to section 116,611—
Registration to Use a Standard Permit.
Section 116.611 is part of Subchapter
F—Standurd Permits. To date, we have
not approved the provisions relating to
Standard Permits, including the sarlier
submittals of section 116.611. Section
118.6811 is part of, and dependent upon,
other provisions of Subchapter F, and
cansequently section 116.611 cannot
stand alone, Therafora, we must
approve other provisions of Subchapter
F, including the earlier submittals of
section 116.611, which contain the
process by which Texas issues and
modifies Standard Permits when we
approve the revisions to section 116,811
which Texas submitted December 9,
2002,

In order to approve section 116.611,
we are addressing the provisions of
Subchapter F which include the process
for {ssuing and modifying Standard
Parmits. We are approving the
provisions for issuing and modifying
Standard Permits which are found in
Sections 116.601-116,608, 116,610-
116.611, and 116.614-116,615.

Sections 116.617, 116.620, and
116.621 are specilic permits that Texas
has issued. These Sections do not
include any provisions relating to the
process hy which they (or any Standard
Permit) must be issued or modified. The
Sections which address the process for
issuing and moditying Standard Pormiks
{as idenlilied above) are not dependent
on the provisions of Sections 116.617,
116.620, and 116.621, and can ha
implemented without the approval of
Sactions 116.617, 116.620, and 116.621.
Thus, today’s final action does not
include action on Sections 116,617,
116.820, and 116,621, We are also
taking no action today on section
116.601(a)(1) which contains cross-
ruferences to Sections 116.617, 116,620,
and 116.621. We will review and lake
appropriate action en Sections 116.617,
116.620, and 116.621, as well as section
116.601(a)(1}, separately.

In addition, we are tuiing no action
on section 116.610(d), Subsection (d} of
section 116.610 addresses projects
subject to Subchapter C of Chapter 116
(relating to Hazardous Air Pollutants:
Regulations Governing Constructed or
Reconstrucled Major Sources (FCAA,

§ 112{g)). We have not completed our
raview of the provisions of Subchapter
C. We will address Subchapter C and
other provisions referring lo Subchapter
C {including section 116.610(d}} in a
separate action,

V., Final Action Concerning Chapter
122—TFederal Operating Permits

A. What Are We Approving?

We are approving section 122.122—
Potental to Bmit, as submitted
Decembar 8, 2002,

B. Is Section 122,122 Approvable?

Section 122,122 contains provisions
by which a source may register and
certify limitations on its production and
operation which would limit its PTE
below the level of a *'major source™ as
defined under 40 CFR 70.2, Taxas
revised tho rule to address a deficiency
identified in the NOD. Tho changes that
were made and our evaluation of why
the changes are approvahle are
discussed in section II of this preamble,

VI. Summary of Taday’s Final Action

We are approving revisions of the
Texas SIP to address Texas' SIP

submittal dated December 9, 2002, This
includes Sections 106.6, revisions to
section 116,115, and Sections 116.611
and 122,122, These SIP revisions relate
to Texas' programs for PBR, Standard
Permits, and Operating Permits.

The regulations allow a source to
limit its PTE of a pollutant below the
level of a major source defined in the
Act. This includes regulations which
Toxas revised to allow an owner or
operator of a source to register and
certify restrictions and limilations that
the ownar or operatar will meel Lo
maintain its PTE balow the majer source
threshold. The changes requirs the
owner or operator to submit the certified
registrations to the Executive Director of
TCEQ, the appropriate TCEQ regional
office, and to all local air pollution
control agencies having jurisdiction
over the site. The changes to section
122.122 satisfactorily address the NOD
by making the PTE limits in the certified
registrations practically and Federally
enforceable.

Wa are also approving othor
provisions of Chapters 106 and 116
which incorporate Texas’ regulations for
PBR and Standard Permits Lhal Texas
submitted to EFA on April 29, 1994;
August 17, 1994; September 20, 1995;
April 19, 1996; May 21, 1997; July 22,
1998; October 25, 1999; January 3, 2000;
September 11, 2000; July 25, 2001; and
December 9, 2002,

VIL, Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant rogulatory action” and
therefore is nol subjecl to roview by tho
Office of Management and Budpet, For
this reason, this action is also naot
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affact Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as mesting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.5.C, 601 et seq.), Because this
rule approves pre-existing requirernents
under state law and does not impaose
any additional enforceable duty bayond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

Reg. Add. 52



Case: 10-60891 Document: 00511437281 Page: 122 Date Filed: 04/06/2011

64548

Federal Register/Vol. 68, No, 220/Friday, November 14, 2003 /Rules and Regulations

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or mora
Indian tribes, on the relalionship
between the Federal Government and
Indian tribes, oron the distribution of
power and responsibilitios between the
Faderal Government and Indian tribes,
as specified by Executive Order 13175
{65 I'R 67248, November 9, 2000), This
action also does not bavo Federalism
implications hecause it does not have
substantial direct effects on the States,
un the relationship between the national
government and the Stales, or an the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1998). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
ralationship or the distribution of power
and responsibilities established in the
Clean Alr Act. This rule also is not
subject to Executive Order 13045
“Protaction of Children from
Environmental Health Risks and Safety
Risks” (62 'R 18885, April 23, 1997),
because it is nol economically
significant,

In reviewing SIP submissions, EFA's
role is to approve state choicas,
provided that they meet the criterla of
the Clean Air Act. In this context, in the
absence of a prior existing requircment
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove u SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise salisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancemeant Act of 1995 (15 U.5.C.
272 note) do not apply. This rule doss
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
11.5.C. 3501 et seq.).

The Congressional Raview Act, 5
U,S5.C. 801 ef seq., as added by the Small

Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agancy promulgaling the rule musl
submit a rule raport, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
pther required information to the U.S.
Scnate, the U.S. Houso of
Representatives, and the Comptroller
Genaral of the United States prior to
publication of the rule in the Federal
Register, A major rule cannot tako effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule"” as defined by 5 U.5.C.
8o4(z).

Under section 307{(b)(1) of the Clean
Alr Act, potitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 13, 2004,
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
axtend the time within which a petition
for judicial review may he filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
he challenged later in proceedings to
enforce its requirements. (See section

307(h)(2).}
List of Subjects in 40 CFR Parxt 52

Environmental protection, Air
pollution control, Carbon monoxida,
Hydrocarbons, Intergovernmental
relations, Lead, Nitrogen dioxide,
Ozons, Particulate Matter, Reporting
and recordkeeping requiremeants, Sulfur
pxides, Volatile organic compounds.

Dated: Navember 5, 2003.

Richard E. Greene,

Regional Administrator, Region 6.

m Part 52, Chapter ], Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues Lo read as follows:

Authority: 42 U,5.C, 7401 et seq.
Subpart §§—Texas

m 2. Thetabla in §52,2270{(c) entitled
“EFA Approved Regulations in the
Texas SIP" is amended as follows:

m (a) Under Chapler 101, Subchapter H,
immediataly following section 101,363,
by adding a new centered heading
“Chapter 106—Permils by Rule”
followad by a centerad heading
“Subchapter A—General
Roquiraments,” followed by new entries
for Sections 106.1, 1086.2, 106.4, 106.5,
106.6, 106.8, and 106.,13;

w (b] Under Chapter 116 (Reg 8}, by
removing the existing eniry for section
116.8, Exemptions;

m {c]) Under Chapter 116 (Reg 6),
Subchapter A, immaediately following
section 116,12, by adding a new entry far
section 116.14;

m (d} Under Chapter 116 {Reg 6),
Subchapter B, Division 1, by revising the
pxisting entries for Sections 116.110,
116.115, and 116.116;

m () Under Chapter 116 (Reg 6),
Subchapter B, Bivision 7, immediately
following section 116,170, by adding a
now centerod heading *Subchapter F—
Standard Permits™ followed by new
entries for Sections 116.601, 116.602,
116,603, 116.604, 116,605, 116.606,
113.510, 116,611, 116.614, and 116.615;
an

= (f) Under Chapler 118 (Reg 8),
immediately following section 118.6, by
adding a new cenlered heading entitled
“Chapter 122—Faderal Operating
Parmits Program" followad by a new
contered heading entitled “Subchapter
B--Permit Requirements” followed by a
new centered heading “Division 2—
Applicability,” followed by a new entry
for section 122,122,

The additions and revisions read as
follows:

§52.2270 Identification of plan,
* * H ¥ *
(C] * ok

EPA-APPROVED REGULATIONS IN THE TEXAS SIP

State ap-
State citation Title / Subject proval / sub- EPA approval date Explanation
; mittal date
Section 101,363 Program Audits and Reports .. 09/26/01 11/04/01, 66 FR 57260 ..........

Seclion 106.1 ...........

PUMPOSE ....ooviirvirmmivinsrieemennns

Chapter 106—Permits by Rule

Subchapter A—General Requirements

08/09/00 11/114/03 [and page number] ..

Reg. Add. 53



Case: 10-60891 Document: 00511437281 Page: 123 Date Filed: 04/06/2011

Federal Register/Vol. 68, No. 220/Friday, November 14, 2003/Rules and Regulations

64549

EPA-APPROVED REGULATIONS IN THE TEXAS SIP—Continued

State ap-
State citation Tille 7 Subject proval / SI?.lb- EPA approval date Explanation
mittal date
Section 106.2 Applicabllity ........ccovrvismieinns 08/09/00 11/14/03 [and page number] ..
Section 106.4 Requirements for Permiiting 03/07/01 11M14/03 [and page number] ..
by Rule,
Section 106.5 ........... Pubile NOticg .......ccceeiviinneereeeas 09/02/89 11/14/03 [and page number] ..
Sectlon 106.6 ... Registration of Emissions ....... 11/20/02 11/14/03 [and page number] ..
Sectlon 106.8 ... Recordkeeping ......cnmie 10/10/01  11/14/03 [and page number] .,
Section 106.13 ......... References to Standard Ex- 068/09/00 11/14/03 [and page number] ..
empilons and Exemplions
fram Permitting.

Chapter 116 (Reg 6)—Control of Alr Pollution by Permits for New Construction or Modification
Subchapter A—Definitions

- - - - * "

Section 116.12 Nonattalnment Review Defini- 02/24/99 07/17/00, 65 FR 43994
tions.
Standard Permit Definitions ...

Section 116.14 ......... 06/17/98 11/14/03 {and page number] .,
Subchapter B—New Source Review Permits

Division 1-~Permit Application

Section 116.110 ....... Applicability ..........cc.coeevecrnrimnns 08/08/00 1114403 [and page number] .. The SIF does not include sections
116.110(a)(3), (2)(5), and (c).
Seclion 116.115 ....... General and Special Condi- 11/20/02 11/14/03 [and page number] .. The SIP does not Include sections
tions. 116.115(b)(ZHC)(i) and (c)(2)(B)i){1).
Section 116.116 ....... Changes to Facilitles ............. 08/00/00 11/M14/03 [and page number] .. The SIP does not Include sections
116.116(b)(3), (b)(4), (e}, and {1).
Section 116.170 ....... Applicability of Reductien 06/17/98 09/18/02, 67 FR 58709 ... The SIP does not Include seclion

Section 116.601

Credits.

Types of Standard Permils ...

Subchaptar F—Standard Parmits .

12/16/99

11/14/03 [and page number] ..

116.170(2).

The SIF does not
116.170(a) ().

Include seclion

include section

Section 116.602 ....... Issuance of Standard Permits 12/16/89 11/14/03 {and page number] ..
Section 116.603 ....... Public Participation In 08/09/00 11/14/03 Jand page number] ..
Issuance of Standard Per-
mits.
Section 116.604 ....... Duration and Renewal of Reg- 1216/99 11/14/03 [and page number] ..
istrations to Use Standard
Permits.
Section 116,805 ....... Standard Permit Amendment 12/16/39 11/14/03 [and page number] ..
and Revocation.
Section 116.606 ....... Delegation ..o , 12/16/99 11M4/03 [and page number] ..
Sectlon 116,610 ....... Applicability .....o..oovivvireeirene 12M16/99 11/14/03 [and page number] .. The SIP does not
116.610(d).
Section 116.611 ....... Registration to Lse a Stand- 11/20/02 11/14/03 [and page number] ..
ard Permit.
Section 116.614 ....... Standard Permit Fees ............ 12M16/39 11/14/03 [and page number] ..
Section 116.815 ....... General Conditions ........cccove 06/17/98 11/14/03 [and page number] ..
Section 118.6 ........... Texas Alr Pollution Eplsode 03/05/00  O7/26/00 .cocrverererrrminniarssininiens

Conlingency Plan and
Emergency Management
Center.

Chapter 122—Federal Operating Permits Program
Subchapter B—Permit Requirements

Division 2—Applicability

Section 122,122 ....... Potential to Emil ...ccovveerec 11/20/02 11/14/03 and page number ....
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[FR Doc. 03-28416 Filed 11-13-03; 8:45 am)
BILLING CODE 6660-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[FRL-7586-9]

Colorado: Final Authorization of State

Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPAL
ACTION: Immediate final rule.

sUMMARY: Colorado has applied to EPA
for Final authorization of the changes to
its hazardous waste program under the
Resource Conservation and Recovery
Acl (RCRA). EPA has determined that
these changes satisfy all requirements
needed to qualify for Final authorization
and is authorizing the State's changes
through this immediate final action, We
are publishing this rule to authorize the
changes without a prior proposal
because we believe this action is not
controversial. Unless we roceive wrillen
comments which oppose this
authorization during the comment
period, the docision to authorize
Colorado's chanpges to their hazardous
wasta program will take effect. If we
receive comments that oppose this
action, we will publish a document in
the Federal Register withdrawing this
rule before it takes effect, and a separate
document in the proposed rules section
of this Federal Register will serve as a
. propusal to authorize the changes.
DATES: This Final authorization will
become effective on January 13, 2004
unless EPA receives adverse written
pomment by December 15, 2003, If EPA
receives such comment, it will publish
a timely withdrawal of this Immediate
Final Rule in the Federal Regisler and
inform the public that this authorization
will not take efoct.
ADDRESSES: Copies of the Colorada
program revision applications and the
materials which EPA used in evaluating
the revisions are available for inspection
and copying at the following locations:
TLPA Region 8, from 7 AM (o 3 PM, 999
18th Street, Suile 300, Denver, Colorado
802022466, contact; Kris Shurr, phone
number; (303) 312-6139, e-mail;
shurr.kris®epa.gov or COPHE, from 8
AM to 4 PM, 4300 Cherry Creek Drive
South, Denver, Colorado 80222-1530,
contact: Randy Perila, phone number
(303) 692-3364. Send written comments
to Kris Shurr, 8P-HW, U.5, EPA, Region
8, 999 18th Street, Suite 300, Denver,
Colorado B0202-2466, phone number:

{303) 312-6139 or electronically to
shurrkris@epa.gov,

FOR FURTHER INFORMATION CONTACT: Kris
Shurr, 8P-HW, U.5, EPA, Region &, 989
18th Street, Suile 300, Denver, Colorado
80202-2466, phone number: (303) 312~
£139 or shurr.kris@epa.gov.

SUPPLEMENTARY INFORMATION:

A. Why Are Revisions to State
Programs Necessary?

States which have received Final
authorization from EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
program, As the Federal program
changes, States must change their
programs and ask EPA to authorize the
chanpes. Changes to State programs may
be necessary when Foderal or Stato
statutory or rogulatory authority is
modified or when certain other changes
occur. Most commonly, States must
change their programs because of
changes to EPA's regulalions in 40 Coda
of Foderal Regulations (CFR) parts 124,
260 through 266, 268, 270, 273 and 279,

B. What Decisions Have We Made in
This Rule?

We concluda that Colorado's
application to revise ils authorized
program meets all of the statutory and
regulatory requirements established by
RCRA. Therefore, we grant Celorado
Final suthorization to operate its
hazardous waste program with the
changes described in the authorization
applications. Colorado has
respansibility for permitting Treatment,
Storage, and Dispasal Facilities (TSDFs)
within its borders, except in Indian
Country, and for carrying cut the
aspects of the RCRA program described
in its revised program application,
subject to the limilations of the
Hazardous and Solid Waste
Amendments of 1984 (HSWA). New
Federal requirements and prohihitions
imposed by Federal regulations that
EPA promulgates under the authority of
HSWA take effect in authorized States
before they are authorized for the
requirements. Thus, EPA will
implement those requirements and
prohibitions in Colorado, including
issuing permits, until Colorado is
authaorizad to do so.

C. Whalt Is the Effecl of Today's
Authorization Decision?

This decision means that a facility in
Colorado subject to RCRA will now
have to comply with the authorized
State requirements instead of the
equivalent Federal requirements in

order to comply with RCRA. Colorado
has enforcement responsibilities under
its Statn hazardous waste program for
violations of such program, but EPA
retains its authority under RCRA
sections 3007, 3008, 3013, and 7003,
which include, among athers, authority
to:

» Conduct inspections; require
monitoring, tests, analyses, or reports;

» Enforce RCRA requirements;
suspend or revoke permits; and,

« Take enforcement actions regardless
of whather Colorado has taken its own
actions,

This action does not impose
additional requirements on the
regulated community because the
regulations for which Golorado is being
authorized by today's action are already
effective and are not changed by today's
action.

D. Why Wasn't There a Proposed Rule
Before Today’s Rule?

EPA did not publish a proposal before
today’s rule becauss we view this as a
routine program changs. We are
providing an opportunity for the public
to comment now, In addition to this
rule, in the proposed rules section of
today’'s Federal Register we are
publishing & separate document that
proposes to authorize the State program
changes.

E. What Happens if EPA Receives
Comments That Oppose This Action?

If EPA receives comments that oppase
this authorization, we will withdraw
this rule by publishing a document in
the Federal Register before the rule
becomes effective. EPA will base any
further decision on the authorization of
the State program changes on the
proposal mentioned in the previous
paragraph. We will then address all
public comments in a later final rule,
You may not have another opportunity
to comment, therefore, if you want to
comment on this authorization, you
musl dao so at this time.

If we receive comments that oppose
only the authorization of a particular
chunge to the Colorado hazardous waste
program, we will withdraw that part of
this rule but the authorization of the

.progrim changas that the comments do

not oppase will becoms effective on the
date specified above. The Federal
Register withdrawa! document will
specify which part of the authorization
will become eflective and which part is
being withdrawn,

F. What Has Colorado Previously Been
Authorized for?

Colorado initially received Final
authorization on October 19, 1984,
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1999), requires EPA to develop an
accountalils process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory palicies that have federalism
implications.” “*Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial divect
effects on the States, on the relationship
between the national government and
tho Slates, or on the distribution of
power and responsihilities among the
various levels of government,”

This action does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Exccutive Order 13132, becauso it
maroly disapproves corlain State
raquirements for inclusion into the SIP
and doss nat altor the relationship or
tha dislribution of power and
responsibilities estublished in the Clean
Air Act. Thus, Executive Order 13132
does nat apply to this action.

F. Executive Order 131735, Coordination
With Indian Tribal Governments

This action does not have tribal
implications, as specified in Exccutive
Order 13175 (59 FR 22951, Novembar 9,
2000), because the SIP EPA is proposing
te disapprove would not apply in Indian
gouniry located in the State, and EPA
notes that it will not impose substantial
direct costs on tribal governments or
preempt tribal law. Thus, Executive
Order 13175 does not apply to this
action.

G, Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19843, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influgnce the
regulation, This action is not subject to
Executive Qrder 13045 because it
hocause il js not an economically
significant regulatory action based on
health or safaty risks subject Lo
Exacutiva Order 13045 (62 FR 19885,
April 23, 1997). This proposed SIP
disapproval under section 110 and
subchapter I, part D of the Clean Air Act
will not in-and-of itself create any new
regulations but simply disapproves
certain State requirements for inclusion
into the S1P,

H, Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This proposed rule is not subject to
Executive Order 13211 (66 FR 28355,
May 22, 2001) because it is nota
significant regulatory action under
Executive Order 12866,

I. National Technology Transfer and
Advancement Act

Section 12{d) of the National
Technology Transfer and Advancemant
Act of 1995 ("NTTAA"), Public Law No.
104-113, section 12{d} {15 U.5.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical, Voluntary
consensus standards ars technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies, NTTAA directs EPA
to provide Congross, through OME,
explanations when the Agency decides
nat to use available and applicable
voluntary consensus slandards,

Tha EPA balieves that this action is
not subject to requirements of Section
12(d) of NTTAA because application of
those requirements would be
inconsistent with the Clean Air Act.

J. Executive Order 12898; Federal
Actions To Address Environmental!
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629
(Feb, 16, 1994)) establishes federal
axccutive policy on environmental
justice. Its main provision directs
fadaral agencies, to tha praatast axtent
practicable and permitted by law, lo
make environmental justice part of thaeir
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
envirnnmental etfects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA lacks the discretionary anthority
to address environmental justice in this
proposed action, In reviewing SIP
stbmissions, EPA’s rolo is lo approve or
disapprove stale choices, based on the
criteria of the Clean Air Act.
Accordingly, this aclion meraly
proposes to disapprove certain State
raquirements for inclusion into the SIP
under section 110 and subchapter 1, part
D of the Clean Air Act and will nat in-
and-of {tself create any new
requirements, Accordingly, it does not
provide EPA with the discretionary

authority to address, as appropriate,
disproportionate human health or
environmental effacts, using practicable
and legally permissibie methods, under
Executive Order 12898,
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon Monoxide,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozons, Particulate
matter, Reporting and recordkesping
requiraments, Sulfur oxides, Volatile
prganic caompounds,

Autharity: 42 U.8.G. 7401 et seq.

Dated: September 8, 2009.
Lawrence E, Starfield,
Acting Regional Administrator, Hegion 6.
|FR Dog. B9-22805 Filed 9-22-09; 8:45 am|
BILLING CODE 6550-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-RO6-0AR-2006-0133; FRL-8958~7]

Approval and Promulgation of
Implementation Plans; Texas;
Revisions to the New Source Review
{NSR) State Implementation Plan (SIP);
Prevention of Significant Deterioration
{PSD), Nonattainment NSR (NNSR) for
the 1997 8-Hour Ozone Standard, NSR
Reform, and a Standard Permit

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: EPA is proposing disapproval
of submittals from the State of Texas,
through the Texas Commission on
Environmental Quality (TCEQ), to revise
the Texas Major and Minor NSR SIP. Wa
are proposing {o disapprove the
submittals because thoy do not meet Lhe
2002 revised Major NSR SIP
requiremants, We are proposing to
disapprove the submittals as not
maeeting the Major Nonattainment NSR
SIP requirements for implementation of
the 1997 8-hour ozone national ambisnt
air quality standard (NAAQS) and the 1-
hour czone NAAQS. Additionally, EFA
is proposing to disapprove the
submittals to revise the Texas Majar
PSD NSR SIP. Finally, EPA proposes
disapproval of the submitted Standard
Permit (SP) for Pollution Control
Projects (PCP) because It does not meet
the requirements for a minor NSR SIP
rovision.

EPA is taking comments on this
proposal and intends to take final
action. EPA is proposing these actions
under section 110, part C, and part D,
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of the Faderal Clean Air Act {the Act or
CAA).

DATES: Any commenis must arrive by
November 23, 2009,

ADDRESSES: Submit your comments,
identified by Docket ID No, EPA-R0O6-
OAR—2006-0133, by one of the
following mothods:

» Federal eRulemaking Portal; http://
www.regulations.gov. Follaw the on-line
instructions for submitting comments.

» U.S. EPA Region 6 “Contact Us'
Web sile: http://epa.gov/regions/
récoment.htm Pleasa click on “6PD"”
(Multimedia) and select "Air" before
submitting commoents.

o E-maoil: My, Stanley M. Spruiell at
sprufell stanlsy@epa.gov.

s Fox: Mr, Stanley M. Spruiell, Air
Parmits Section {8PD-R), at fax number
214-6G65-7263.

» Muoil: Stanley M, Spruiell, Air
Perimits Section (6FD-R), Environmental
Protaction Agoncy, 1445 Ross Avenue,
Suite 1200, Dallas, Texas 75202—2733,

» Hond or Courier Delivery: Stanley
M. Spruiell, Air Permits Section (6PD-
R]), Environmental Protection Agency,
1445 Ross Avenue, Suite 1200, Dallas,
Texas 75202-2733. Such deliveries are
accspled only betwean the hours of 8
wn and 4 pm wockdays except for logal
halidays. Special arrangements should
bg made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-R06-0AR—-2006-
0133. EPA's policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment ingludes information
claimed to be Contidential Business
Informatinon (CBI) or other infermation
whose disclosure is restricted by statute,
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. The www.regulations.gov Web
site is an "anonymous access” system,
which means EPA will not know your
identity or contact information unless
you provida it in tha body of your
gomment, If you send an e-mail
comment directly to EPA without going
through www,regulations.gov your e-
mail address will be automatically
capturad and included as part of the
commant that is placed in the public
docket and made available on the
Internet, If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the hody of your
commsent and with any disk or CD-ROM
you submit. If EPA cannot read your

comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index, Although listed in the index,
some information is not publicly
available, e.g,, CBI or other information
whaose disclosure is restricted by statute.
Certain other matorial, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
aither elactronigally in
www.regulations.gov or in hard copy at
the Air Planning Section (6PD-L),
Envirenmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-27133. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 am and
4:30 pm weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph bolow lo make an
appointment, If possible, please make
the appointment al least two working
days in advance of your visit. Thara will
be a 15 cent per page fes for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittals are also available
for public inspection at the State Air
Agency during official business hours
by appointment: Texas Commission on
Environmental Quality, Office of Air
Quality, 12124 Park 35 Circle, Austin,
Texas 78753.

FOR FURTHER INFORMATION CONTACT: Mr.,
Stanley M, Spruiell, Air Permits Section
(6PD-R}, Environmental Protection
Apgency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Toxas 75202—2733,
t\alephone (214) 665-7212; fax numbaor
214-665-7263; e-mail address
spruiell.stanley@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, the
following terms have the meanings

described below:

¢ “We,"” "us,"” and “our’ refer to EPA.

« “Act” and “CAA" means Clean Air
Act.
s “40 CFR" means Title 40 of the
Code of Federal Regulations—
Protection of the Environment,

¢ “SIP” means State Implementation
Plan as establishod under section 110 of
the Act.

« “NSR"” means new source review, a
plirase intended to encompass the

statutory and regulatory programs that
regulate the gonstruction and
modification of stationary sources as
provided under CAA section
110(a)(2)(C), CAA Title 1, parts C and D,
and 40 CFR 51,160 through 51.166.

» “Minor NSR” means NSR
established under section 110 of the Act
and 40 CFR 51.160,

» “"NNSR" means nonattainment NSR
established under Title I, section 110
and part D of the Act and 40 CFR
51.165.

» “PSD" means prevention of
significant deterioration of air quality
established under Title I, section 110
and part C of the Act and 40 CFR
51.166.

* “Major NSR” means any new or
modified source that is subject to NNSR
and/or PSD.

* “TSD"” means the Technical
Support Document for this action.

= “NAAQS" means national ambient
air quality standards promulgated under
section 109 of that Act and 40 CFR part
50.

» “PAL" means ‘‘plantwide
applicahility limitation.”

= “PCP' means "'pollution control
project,”

» "TCEQ" means "“Texas Commission
on Environmental Cuality.”
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I. What Action is EPA Proposing?

We are proposing o disapprove Lhe
SIP revisions submitted by Texas on
June 10, 2005, and February 1, 2008, as
not meeting the 1997 8-hour ozone
major nonattainment NSR SIF
requirements, and as not meeting the
Act and Major Nonattainment NSR SIP
requirements for the 1-hour ozone
NAAQS, We are proposing {o
disapprove the SIP revision submitted
by Texas on February 1, 2006, as not
meeting the Major NSR Reform SIP
requirements for PAL provisions and
the Major NSR Reform SIP requiroments
without the PAL provisions. We are
proposing to disapprove tha February 1,
2006, SIP revision submittal as not
meeting the Act and the Major NSR PSD
SIP requirements. Finally, we are
proposing to disapprove the Standard
Permii (SP) for PCP submitted February
1, 2006, as not mesting the Minor NSR
SIP requirements. [t is EPA's pasition
that each of these six identified portions
in the SIP rovision submittals, 8-hour
azong, 1-hour ozone, PALs, non PALs,
P50, and PCP Standard Permit is
soverable from each other,

We are taking no action on tha
portions of the June 10, 2005, submittal
concerning 30 TAC 101.1 Deafinitions,
suulion 112(g) of the Act, and
Emergency Orders,

We have evaluated the SIP
submissions for whether they meat the
Act and 40 CFR Part 51, and are
consistent with EPA’s interpretation of
the relevant provisions. Based upon our
svaluation, EPA has concluded that
sach of the six portions of the SIP
revision submiltals does nol meel the
requirements of the Act and 40 CFR part
51. Therelore, vach portion of the State
submittals is not approvabla, As
authorized in sections 110{k)(3) and
301(a) of the Act, where portions of the
State submittal are severable, EPA may
approvs the portions of the submittal
that meet the requirements of the Act,
take no action on certain portions of the
submittal,” and disapprove the portions
of the submittal that do not meet the
ruguirements of the Act, When the
deficient provisions are not severable
from tho all of the submitted provisions,
EPA must propose disapproval of the
submittals, consistent with section
301(a) and 110(k)(3) of the Act. Bach of
the six portions of the State submittals
is severable from each other. Therafora,
EPA is proposing to disapprove sach of
the following severable provisions of the

1In this action, we are laking no action on cerlain
provisicns thal are either oulside the scopa of the
SIP or which revise an carlior sulinitial of a buse
regulation that is currenlly undergolng review for
approprialn actinn.

submittals; (1) The submitted 1997 8-
hour ozone NAAQS Major
Nonattainment NSR SIP revision, {2) the
submitted 1-hour ozone NAAQS Major
NNSR SIP revision, (3) the submitted
Major NSR reform SIP revision with
PAL provisions, {4} the submitted Major
NSR reform SIP revision with no PAL
provisions, {5) the submitted Major NSR
PSD SIP revision, and {6) the submitted
Minor NSR Standard Permit for PCP SIP
revision.

Under section 179{a} of the CAA, final
disapproval of a submittal that
addrassas a mandalory requirement of
the Act starts a sanctions clock and a
Foderal Implementation Plan (FIP)
clock. The provisions in thess
submittals were not submitted to meet
a mandatory requirement of the Act.
Therefore, if EPA takes final action to
disapprove any provision of the
submittals, no sanctions und FIP clocks
will be triggerad.

IT1, What are the Other Relevant
Proposed Actions on the Texas
Permitting SIF' Revision Submittals?

This proposed aclion should be read
in conjunction with two other proposed
actions appearing elsewhers in today's
Federal Register, (1) proposed action on
the Texas NSR SIP, the Flexibie Parmits
Program, and (2) proposed action on the
Texas NSR SIP, the Qualified Facilities
Program and the General Definitions.?
Also, on November 26, 2008, EFA
proposed limited approval/limitad
disapproval of the Texas submittals
relating to public participation for air
pormits of new and modified facilities
{73 FR 72001}. EPA belioves theso
actions should be read in conjunction
with each other because the parmits
issued under these State programs are
the vehiclas for regulating a significant
universe of the air emissions from
sources in Texas and thus directly
impact the ability of the State to achieve
and maintain attainment of the NAAQS
and protect the health of the
communities where these sources are
located. The basis for proposing these
uctions is outlined in each notice and
acoompanying technieal support
document (TSD). Those interosted in

1n that proposed action, the submitted dafinition
of BACT is not severabls from the proposed action
on the PSD SIP revision submiiials. EPA may
cliopse to take {inel action on the definition of
BACT in the NSR SIP final ection rather than in the
Qualified Faciiities and the General Definitions
final nctions, EPA is ohligated ta take finsl action
on the submitted definitions in the Genaral
Dalinitions for those identifiad as part of the Toxas
Qualified Facilities State Prograni, the Texas
Floxible Permits State Pragram, Public
Participation, Permit Renewals (there will he o
proposed ection puhlished al a teler dale), and this
BACT dofinition as part of the NSR STP,

any one of these actions are encouraged
to review and commaent on the other
proposed actions as well.

EPA intends to take final action on
the State's Public Participation SIP
revision submittals in November 2004.
EPA intends to take final action on the
submitted Texas Qualified Facilities
State Program by March 31, 2010, the
submitted Texas Flexible Permits State
Program by June 30, 2010, and the NSR
SIP on August 31, 2010, These dates are
axpacted to be mandaled under a
Consent Decree (see, Notice of Proposed
Consenl Dacree and Proposed
Settlement Agresment, 74 FR 380135,
July 30, 2009).

I, What has the State Submitted?

This notice provides a summary of
our evaluation of Texas' June 10, 2005,
and February 1, 2006, SIP revision
submittals. We provide our reasoning in
general terms in this preamble, but
provide a more detailed analysis in the
TSD that has been prepared for this
proposed rulemaking, Because we are
proposing to disapprove the submittals
hased on the inconsistencies discussed
herain, we have not altempled to review
and discuss all of the issuas that would
need to be addressed for approval of
these suhmittals as Major NSR SIP
revisions,

On June 10, 2005, Texas submitted
ravisions to Title 30 of the Texas
Administrative Code (30 TAC) Chapter
116—Control of Air Pollution by
Permits for New Construction or
Madilication, revising 30 TAC 116.12—
Nonattainment Definitions *—and 30
TAC 118.150—Naow Major Source or
Major Modification in Ozone
Nonattainmenl Areas, to maet the Major
Nonattainment NSR requirements for
Phase | of the 1997 B-hour NAAQS for
ozone as promulgated April 30, 2004 (69
FR 23951). The June 10, 2005, submittal
also includes revisions to the definitions
in 30 TAC 101.1—Definitions,

On February 1, 2008, Texas submitted
revisions to 30 TAC Chapter 116—
Control of Air Pollution by Permits for
New Construction or Medification, to
implement the Major NSR Reform SIP
requirements with the PAL provisions
and without tho PAL provisions, The
submittal also included revisions for the
Texas PSD SIP and a new Minor NSR
Standard Permit for Pollution Control
Projacts. This submittal includes the
following changes:

n the Texas SI? and in the June 10, 20058, 5IP
submiittal, the titla of 30 TAC 116.12 is
""Nonatiainment Review Definilions,"” In the
February 1, 2006, SIP submittal, 30 TAC 116,12 was
renamed 'Nonaitainmanl and Prevanlion of
Significant Delorioralion Review Definitions.”
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» Hevisions to the following sections:
30 TAC 116.12—Nonattainment and
Prevention of Significant Deterioration
Review Definitions, 30 TAC 116.150—
Now Major Source or Major
Madification in Ozone Nonattainmenlt
Areas, 30 TAC 116.161—New Major
Source or Major Modification in
Nonattainment Areas Other Than
Ozone, 30 TAC 116.160—Prevention of
Significant Deterioration Requirements,
and 30 TAC 116.610(a), (), and (d)
—Applicability,

» Addition of the following new
secfions: 30 TAG 116,121—Actual to
Projected Actual Test for Emissions

Increeses, 30 TAC 116.180—
Applicability, 30 TAC 116.182—Flant-
Wide Applicability Limit Application,
30 TAC 116.184—Application Review
Scheduls, 30 TAC 116.186—General
and Special Conditions, 30 TAC
116.188—Plantwide Applicability
Limit, 30 TAC 116.190—Fedaral
Nonattainment and Prevention of
Significant Deterioration Review, 30
TAC 116,192—Permit Amendments and
Alterations, 30 TAC 116.194—Public
Notice and Comment, 30 TAC 116.196—
Renawel of Planl-Wide Applicability
Limit Permit, and 30 TAC 116.198—
Expiration or Voidance.

» Removal of 30 TAC 116.617—
Stundard Permit for Pollution Control
Projects and replacement with new 30
TAC 116.617—S51ale Pollution Conlrol
Project Standard Permit.

The table below summarizes the
changes that are in the two SIF revisions
submitted June 10, 2005, and February
1, 2008, A summary of EPA's evaluation
of each section and the basis for this
proposal is discussed in sections IV, V,
V1, and VII of this prearnble. The TSD
includes a detailed evalualion of the
submittals,

TABLE—SUMMARY OF EACH SIP SuBMITTAL THAT IS AFFECTED BY THIS ACTION

Section Title 5"&2’{22&' Description of change Proposed aclion
Chapter 116—Control of Air Pallution by Permits for New Construction or Madification
Subchapter A—Definitions
30 TAC 11612 ciiviiniaerraannns Nonattainment Review Dafini- 6/10/2005 | Changed several definitions Disapproval.
tions. to implement Faderal phase
| rule implementing 8-hour
ozone standard.
Nonattainmant Review and 2/1/2006 | Renamed seclicn and added | Disapproval.
Prevention of Significant and revised definitions to
Deterioration Definltions. implement Federal NSR
Retorm regulations.
Subchapter B—New Source Review Permits
Division 1—Permit Application
30 TAC 116,127 ..oivvvricnisninnns Actual to Projected Actual 2/1/2006 | New Section ....cueeireneicens Disapproval.
Teslt for Emissions Increase.
Division 5—Nonattainment Review
30 TAC 116,150 cvivcvcemnncicnens New Major Source or Major 6/10/2005 | Aevised saction 1o Implament | Disapproval,
Modlfication in Ozone Non- Faderal phass | rule imple-
attainmant Araa. menting B-hour ozone
standard,
2/1/2006 | Revised section to Implement | Disapproval,
Federal NSR Reform regu-
lations.
30 TAC 116,187 v New Major Source or Major 2/1/2006 | Revised section fo Implement | Disapproval,
Modification in Nonattain- Federal NSR Reform regu-
ment Areas Other Than lations,
Qzcene.
Dijvision 6—Preventlon of Significant Deterloration Review
30 TAC 116,180 coivvirivinrrinnan Prevention of Significant De- 2/1/2006 [ Aevised section to Implement | Disapproval,
terloration Raguirements, Federal NSR Reform regu-
lations,
Subchapter C—FPlant-Wide Applicability Limits
Division 1—Plant-Wide Applicability Limits
30 TAC 116,180 .ovvvvrreersrens e | ApPlicabllity vvviiiririniinieins 2/1/2006 | New SBCHOM ...cmnrerisnssssssssins Disapproval,
30 TAC 116,182 ..rvvicriresrnenne | Plant-Wide Applicability Limit 21/2006 | New Section .....eeceesmos Disappraval.
Fermit Application.
30 TAC 116,184 ..vvvcvcircnannns Application Review Schadule. 2/4/2006 | New Section ........ wenss | DIsapproval,
30 TAC 1168.188 ...vorvvismrsnsssans General and Speclal Condi- 2M1/2006 | New Saction ......cwesmeene. Disappraval.
ffons.,
30 TAC 116.188 ...ovvrivervsnserare Plant-Wide Applicabllity Limit 2/1/2008 | New SBCtON wwwsmrsnssrsennns Disapproval.
30 TAC 116,190 .covvvirrerrrarsens . | Federal Nonattainment and 2/1/2006 | New Seclion ... Disapproval,
Prevention of Significant
Datarioration Review.
30 TAC 116.192 .vvccvvinnseccnns Amendments and Alterations 21/2006 | New SBClioN ....ccuveiriminenn | DISapproval,
30 TAC 116,194 ..vvviiiirinnn Public Notice and Cormment .. 2/1/2006 | New Section .......vcrennnn. | Disapproval,
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TABLE—SUMMARY OF EACH S|P SUBMITTAL THAT IS AFFECTED BY THIS ACTION—Continued

Saction Title Slét;rg;tal Description of change Praposed action
30 TAC 118,186 .creerereirenes ..... | Renewal of a Plant-Wide Ap- 2/1/2008 | New SeCtion ... Disapproval.
plicahbility Limit Permit.
30 TAG 1168.18B ...vcecvrarnannes Expiration and Voidance ........ 2/1/2006 | New Section ... Disapproval.

Subehapter E—HMazardous Air Pollutants: Regulations Governing Constructed and Reconstructed Sources {FCAA, §112(g), 40 CFR

Part 63)»
30 TAC 116,400 ...ovvreene P Applicability ......ocovvveevccirincirens 2/1/2006 | Recodification from section Ng action,
30 TAC 118,402 ..ovvcrrercvnierreres Exclusions ...... P S . 2/1/2006 RJJo%?ﬁigiinn irom section Na aglion.
30 TAC 116,404 ...coonvueen. veeense | APPICALTION 1rverisrierinsseciinns 2/1/2006 Ft;;o%i}IBc;iEon irom section No action.
30 TAC 116,406 .ovrivviiiniians Public Nofice Requiremenis .. 2/1/2006 Flt:;o?:ii}igg.ﬁcn from saction No aclion,

116.183,

Subchapter F—Standard Permits

30 TAG 116.610 ...comverensiccennns | APPHCEBIIY covrrreecrccrmirresanns 2/1/2008 | Revised paragraphs {a), Disappraval, No actlon on
(a){1} through (a)(5), (b}, paragraph (d).
and {d).b

30 TAC MB.B17 oevreeerceerrrrenns State Pollution Contral Project 2/1/2008 | Replacad former 30 TAC Disapproval.

Standard Parmit. 116.617—S58tandard Parmit
for Pollution Control
Projects.c
Subchapter K—Emergency Ordersd
30 TAC 1161200 ...cccrnvirenens Applicability .icireneenens Recodification from 30 TAC Na action.

116.410.

a Recodification of former Subchapter C. These provisions are not SIP-appraved,

b 30 TAC 116.610(d) is not SIP-approved.
=30 TAC 116.617 is not SIP-approved.

9 Recodiiication of former Subchapter E. Thesa provisions are not S|P-approved.

IV. Do the Submitted SIP Revisions
Meet the Major NSR PSD SIP
Requirements?

A. What are the Requirements for EPA's
Review of a Submitted Major NSR SIP
Revision?

Before EPA's 1980 revised major NSR
SIP regulations, 45 FR 52676 (August 7,
1940), States were required to adopt and
submit 4 major NSR SIP revision where
the Stute's provisions and definitions
were identical to or individually more
stringent than the Federal rules. Under
EPA’s 1980 revised major NSR SIP
regulations, States could submit
provisions in 4 major NSR SIP ravision

- different from those in EPA's major NSR
rules, as long as the State provision was
equivalent o a rule identified by EPA as
appropriate for a "different but
equivalent” Stale rule. Il a State chose
tn subhmit definitions that were not
varbatim, the State was required to
demonstrate any different definition has
the effoct of being as least as stringent.
(Bmphasis added.) See 45 FR 52676, at
52687. The demonstration requirement
was explicitly expanded to include naol
just different definitions but also
different programs in the EPA's ravisod

major NSR regulations, as promulgated
on December 31, 2002 (67 FR 80186)
and reconsidered with minar changes
on November 7, 2003 {68 FR 63021),
Therefore, to be approved as meeting
the 2002 revised major NSR SIP
requirements, a State submitting a
customizod major NSR SIP revision
must demonstrate why its program and
definitions are in fact at least as
stringani as the major NSR ravised hass
program. (Emphasis added). See 67 FR
80186, at 80241,

Maoreover, because there is an existing
Texas Major NSR SIP, the submitted
Program must meet the anti-backsliding
provisions of the Act in section 193 and
meet the requirements in section 110(1)
which provides that EPA may not
approve a SIP revision if it will interfere
with any applicable requirement
concerning altainment and reasonable
further prograss or any other applicable
requiremenl of the Act. Furthermora,
any submilted SIP revision must meet
the applicable SIP regulatory
raquiraments and the requirements for
SIP elements in section 110 of the Act,
and be consistent with applicable
statutory and regulatory requirements,
These can include, among other things,

enforceability, compliance assurance,
replicability of an element in the
program, accounlability, test methods,
and whather the submitted rules are
vague, There are four fundamontal
principles for the relationship between
the SIP and any implementing
Instruments, e.g., Major NSR permits.
These four principles as applied to the
review of a major or minor NSR SIP
revision include; (1) The haseline
omissions from a permitted source be
guantifiable; (2) the NSR program be
enforceahle by specifying clear,
unambiguous, and measurable
requirements, including a legal means
for ensuring the sources are in
compliance with the NSR program, and
providing means to determine
compliance; (3) the NSR program’s
measures be replicable by including
sufficiently specific and objective
provisions so that two independent
entities applying the permit program's
procedures would obtain the same
result; and (4) the major NSR permit
program be accountable, including
means to track emissions al sources
resulting from the issuance of permits
and permit amendments. See EPA's
April 18, 1992, “General Preamble for
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the Implementation of Title [ of the
Clean Air Act Amendments of 1990" (57
FR 13498) (General Preamble). A
discussion illustrating the principles
and elements of SIPs that apply to
sources in implementing a SIP's control
strategies begins on page 13587 of the
Ganeral Preamble.

B. Do the Submitted SIP Revisions Meat
the Act and the P5D SIP requirements?

Texas submitted a revision to 3¢ TAC
116,160(a) and a new section
116.160(c)(1} and {2} on February 1,
2008, as a §IP revision to the Toxas PSD
SIP, This SIP revision submittal
romoved-from the State rules the
incorporation hy reference of the
Federal PSD definition of "bast
available conirol technology (BACT)"” as
definod in 40 CFR 51,166(b}{(12)4. The
currently approved PSD SIP requires
that a State include the Federal
definition of BACT. See 30 TAC
116,160(a),

The 2006 submittal also removed
from the Slale rules, the PSD SIP
requirament at 40 CFR 52.21(r)(4) that
(he State previously had incorporated
hy reference, The currently approved
PSD SIP mandates Lhis reguirement. See
30 TAC 116.160(a). This provision
specifies that if a project becomes a
major stationary source or major
modification solely because of a
relaxation of an enforceable limitation
on the source or modification’s cupacity
to emit a pollutant, then the source or
modification is subject tn PSD applias as
if construction had not yet commenced.
The State's action in eliminaling that
rofjuirement means the Stato's rulos will
not regulale these lypes of major
stationary sources or modificalions as
stringently as the Federal program,

+The January 1972 Toxas NSR rules, as revised
in July 1972, require a proposed new facility or
menlificativn to utilize the hest availablo contral
lachnology, with consideration to the technical
practicabilily and economic reasonableness of
reducing or eliminating the emissions resulling
fraen Llse facilily. The Federal definition for PSD
DACT is part of the Texas SIP as codified in the SIP
&l 30 TAG 116.180(a). {This current SIP rule cilation
was adopted by the State an October 10, 2001, and
EPA appraved this recodified SIP rula citation on
July 22, 2044 (BY FR 44762).) EPA approved tha
Texas PSD program SIP revision sulmitials,
including the State’s incarporation by reforance of
tha Fodersl definition of BACT, in 1992, Sea
proposal and final approval of the Texas PSD SIP
ol 54 FR 52823 {December 22, 1889) and 57 FR
28083 (June 24, 1992). EPA spacifically found that
the SIP BACT raquirement {now codified in the
Taxas SIP at 10 TALC 118,11 1{a){2)(C]] did not mast
thn Foderel PSD DACT dofinition, To meat lhe PSD
SiP Federal requirements, Toxay chose to
incorporate by refarence, the Foederal PSD BACT
definition, and submil it for approval by EPA as
pari of thin Toxas PED 81, Upon EPA's approval of
the Texas PSD SIP submittals, hotls EPA and Texas
interpretad the SIP BACT provision now codified
in tha SIP at 30 TAG 118,111(a}(2)}{C] us being a
minnr NSR SIP raguitnment lor minor NSR permits.

Section 165 of the Act provides that
“No major emitting facility * * * may
be constructed [or modified] in any area
to which this part applies unless— (1)

a permit has been issued for such
proposed facility in accordance with
this part setting forth emission
limilations far such facility which
conform to the requirements of this
part" * * *(4) the proposed facility s
subject to the best available control
tachnology for each pollutant subject to
regulation under this chapter * * *.”
Id. 7475(a). Accordingly, under the
plain language of Section 165 a facility
may not be constructed unless it will
comply with BACT limits, which
conform to the requirements of the Act.
As BACT is a defined term in the Act,
sea CAA 169(3), we interpret this to
mean that a facility may not be
constructed unless the permit it has
been issued conforms lo the Act's
definition of BACT,

The remaval of thess two provisions
is not approvable as a SIP revision. The
BACT requiremant is a basic lenet of p
perniifting program. Our conclusien that
the BACT and emission limitation
requirements are a statutory minimum
flows from the Act itself. See CAA
section 165, These two provisions are
required for a SIP revision to mest the
PSD SIP requirements.

Not only is BACT a detfined statutory
and regulatory term, but it also
constitutes a central requirement of the
Act. Accordingly, a state's submission of
a revision that would remove the
requirament that all new major
stationary sources ar major
maodifications moct, at a minimum,
BACT as defined by the Act creates a
situation where the submitted SIP
ravision would he a relaxation of the
requiremoents of the provious SIP,

Chur evaluation considers whether a
submitted SIP revision that removes a
statutory requirement can still meat the
Act. It is EFA's position that the
removal of a statutory requirement from
a Stato's propram cannot be approved as
a SIP revision because the removal does
not meet the requirements of the Act,
Additionally, as u SIP relaxation, we
would look Lo the requirements of
section 110(1). Section 110(1) of the Act
prohibits EPA from approving any
revision of a SIP if the revision would
intarfere with any applicable

requirsment concerning attainment and -

reasonable further progress, or any other
applicable requirement of the Act. The
State did not provide any demonstration
showing how the submitted SIP revision
would not interfere with any applicable
requirement concerning attainment and
reasonable further progress, or any other
applicable requirement of the Act,

As the mechanism in Texas for
ensuring that permits contain such a
requirement, the State PSD SIP must
both require BACT and apply the
federal definition of BACT {or one that
is more stringent) to be approved
pursuant to part C and Section 110{/) of
the Act,

Since Texas' approach fails to ensure
that all of the statutory relevant criteria
contained in the statutory BACT
definition are contained in the Texas
SIP revisien submittal, and the State
faitad 10 submil a demonsiralion
showing how the relaxation would not
interfere with any applicable
roquirement concerning attainment and
ragsonable further progress, or any ather
CAA requirement, we are proposing to
disapprove this removal pursuant to
part C and Section 110{/] of the Act, as
well as foiling to meet the Major NSR
SIP requirements.

V. Do the Submitted SIP Revisions Mee(
the Major Non-attainment NSR
Requirements for the 1-Hour and the
1997 8-Hour Ozone NAAQS?

A. What are the Anti-Backsliding Major
Nonattainment NSR SIP Requirements
Jor the 1-hour Ozone NAAQS?

On luly 18, 1997, EPA promulgated a
new NAAQS for ozone based upon 8-
hour average concentrations, The 8-hour
averaging period replaced the previcus
1-hour averaging period, and the level of
NAAQS was changed from 0,12 parts
per million (ppm) to 0.08 ppm (62 FR
38865).5 On April 30, 2004 (69 FR
23951), we published a final rule that
addressed key elements related to
implementalion of Lha 1997 8-hour
ozone NAAQS including, but not
limited to; revocation of the 1-hour
NAAQS and how anti-backsliding
principles will ensure continued
progress toward attainment of the 1997
8-hour ozone NAAQS. We codified the
anti-backsliding provisions governing
the transition from the revoked 1-hour
ozone NAAQS to the 1997 8-hour ozone
NAAQS in 40 CFR 51.805(a), The 1-
hour ozone major nonatlainment NSR
SIP requirements indicated that certain
1-heour ozone standard requiremants
ware not part of the list of anti-
backsliding requirements provided in 40
CFR 51.805(1).

On December 22, 2008, the DC Circuit
vacaled tha Phase 1 Implamantalion
Rule in its entirely. South Coast Air

5 On March 12, 2008, EPA significantly
strengthenad 1he 1887 B-hour ozone slandard, to a
leval of L0745 ppm. EPA is developing rules neaded
for implementing the 2000 revisad 8-hour pzone
standard and lLias received the States’ submittals
ideniifying urens with Lhetr boundaries they
identify 10 be desigaaled nonaltainmanl, EPA {s
reviewing tho Slates’ subinittad dala.
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Quality Management District, et al., v.
EPA, 472 F.3d 882 (DC Cir. 2006}, reh’g
denied 489 IF.3d 1245 (2007) (clarifying
that the vacatur was limited to the
issues on which the court granted the
petitions for review). The EPA requested
rehearing and clarification of the ruling
and on June 8, 2007, the Court clarified
that it was vacating the rule only to the
extent that it had upheld petitioners’
challenges, Thus, the provisions in 40
CFR 51.905(e) that waived abligations
under the revoked 1-hour standard for
NSR were vacated, The effect of this
portion of the court's ruling is to restare
major nonattainment NSR applicability
thresholds and emission offsets
pursuant to classifications previcusly in
effect for areas designated
nonattainment for the 1-hour ozone
NAAQS.

On June 10, 2005 and February 1,
20086, Texas submitted SIP revisions to
30 TAC 116.12 and 30 TAC 116.150
which relate Lo the transition from the
major nonattainment NSR requirements
applicable for the 1-hour ozone NAAQS
to implementation of the major
nanattainment NSR requirements
applicable to the 1987 B-hour ozone
NAAQS. Texas' revisions at 30 TAGC
116.12(18) (Fouotnote 6 under Table I
under the dalinilion of "“majar
modification™) and 30 TAC 116.150(d)
introductory paragraph, effective as
state law on Junoe 15, 2005, provide that
for “the Houston-Galveston-Brazorias,
Dallas-Fort Worth, and Beaumont-Part
Arthur eight hour czune nonattainment
areas, if the United Statas
Environmental Protection Agency
promulgates rules requiring new source
review permit applications in these
areas Lo be svaluated for nonattainment
new source review according to the
area’s one-hour standard glassification,”
then “'each application will be evaluated
according to that area’s one-hour
standard classification” and “* * * the
de minimis threshold test (netting) is
roquired for all medifications to existing
major sources of VOG or NO, in that
area * * *" The footnote 6 and the
introductory paragraph-add a new
roquiremonl for an affirmalive
regulatory action by the EPA on the
reinstatement of the 1-hour czone
NAAQS major nonattainment NSR
requirements before the major
nonattainment NSR requirements undar
the 1-hour standard will be
implemented in the Texas 1-hour ozone
nonallainment areas.

The currently approved Texas major
nonaitainment NSR SIP does nol require
such an affirmative rogulatory action by
the EPA betore the 1-hour ozone major
nonattainment NSR requirements come
into effect in the Texas 1-hour ozone

nenattainment areas. Our evaluation of
a SIP revision generally considers
whather a revision would be at least as
stringent as the provision in the existing
applicable implementation plan that it
would supersede, If we cannot conclude
that a SIP revision is at least as stringent
as the corresponding provision in the
existing SIP, we may approve the
revision only if the revision would not
intorfore with any applicable
raquirement concerning attainment and
reasonable further progress, or any other
applicable requirement of the Act. The
Texas revision would relax the
requirements of the approved SIP,

Texas submitied no section 110(1}
analysis demonstrating that this
relaxation would not interfere with any
applicable requirement concerning
attainment and reasonable further
progress, or any other applicable
requirement of the Act. Therefore, we
are proposing to disapprove the
revisions as not meeting section 110(1)
of the Act for the Major NNSR SIP
requirements for the 1-hour ozone
NAAQS,

B. What Are the Major Nonottainment
NSR SIP Requirements for the 1997 §-
hour Ozone NAAQS?

The Act and EPA’s NSR SIP rules
require that an applicability
determination regarding whether Major
NSR applies for a pollutant should be
based upon the attainment or
nonattainment designation of the area in
which the source is located on the date
of issuance of the Major NSR permit.
See the following: sections 172{c){(5) and
173 of the Act; 40 CFR 51.165{a)(2){i);
and "New Source Roeview (NSR)
Program Transitional Guidance,” issued
March 11, 1991, by John 8, Ssite,
Director, Office of Air Qualily Planning
and Standard. An applicability
determination for a Major NSR permit
based upon the date of administrative
completeness, rather than date of
issuance, would allow more sources to
avoid the Major NSR requirements
where there is a nonattainment
designation between the date of
administrative completeness and the
date of issuance, and thus this
submitted revision will reduce the
number of sources subject to Major NSR
requirements,

avised 30 TAC 116.150{a), as
submitted June 10, 2005 and February 1,
2006, now reads as follows under state
law;

{a) This section applies Lo all new source
revigw awthorizations for new consiruction
or modification of facililies as fallows:

{1} For all applications for facililies thal
will be located in any area designaled as
nonatiainmenl for ozone under 42 Uniled

States Code {U.5.C.), §§ 7407 et seq. on the
effective dale of this section, the issuance
date of the suthorization; and

{2) For all applications for facilities thal
will be located In counties [or which
nonatlainmenl designation for ozone under
42 11,8.C, 7407 of seq. bacomes effective after
lhe elfective date ol this section, lhe date the
applicalion is adminisiratively complets.®

The submitted rule raises two
concerns, First, the revised language in
30 TAC 118,150{a) is not clear as to
when and whaere the applicability date
will be sel by the date the applicalion
is administratively complete and when
and where the applicability date will be
set by the issuance date of the
authorization, The rule, adopted and
submitted in 2005, applies the date of
administrative completeness of a permit
application, not the date of permit
issuance, where setting the date for
determination of NSR applicability after
June 15, 2004 (the effective date of
ozone nonattalnment designations). The
submitted 2006 rule adds the date of
permit issuance. Unfortunately, tha
submitted 2006 rule by introducing a
hifurcated structure creaies vagueness
rathar than clarity. The effective date of
this new bilurcated structure is
February 1, 2008. It is unclear whether
this means under subsection (1) that the
permit jssuancae date Is used in existing
nonattainment areas designated
nonattainment for ozone before and up
through February 1, 2008. Thus, the
proposed revision lacks clarity on its
face and is therefure not enforceable.

Second, to the extent that the date of
application completeness is used in
cortain instances to establish the
applicability dale, such use is contrary
to the Act and EPA's interpretation
theraof, as discussed ahova.

The State did not provide any
information, which demonstrates that
this revision is at least as stringent as
the requiraments of the Act and
applicable Federal rules.

Thus, based upon the above and in
the absence of any explanation by the
State, EPA is proposing to disapprove
the SIP revision submittals for not

A1t i our underslanding of State law, thet a
“facility’” can be an “'emissions unit,” i.e.. any part
of & stationary source that emits or may have the
potential to emit any air contaminant. A “lacility”
also can be a piece of equipment, which is smaller
than on “emissions unit." A “factlity’ conbea
""major stationary source” as defined by Faderal
law. A "facility” under Stale law can be more than
one "major slatienary source.” Il can include every
pmissions paint on 4 company site, without limiting
thesa emissions points to only these belonging lo
the same industrial grouping (SIP ¢ode). To
commenl on our undaerstanding of tha State
definition of fucility, see our proposed nction
rogarding Modification of Existing Qualified
Facilities Program and General Delinilions,
published elsewheore in loday's Federal Register,
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mesting the Major NNSR SIP
requirements for the 1997 8-hour ozone
standard,

VI, Do the Submitted SIP Revisions
Meet the Major NSR SIP Requirements?

A. Do the SIP Revision Submittals Meet
the Major NSR SIP Requirements With
a PALs Provision?

Woe are proposing to disapprove the
following non-severabls revisions that
address the revised Major NSR SIP
raquirements with a PALs provision: 30
TAC Chapter 116 submitted February 1,
2006: 30 TAC 116.12—Definitions; 30
TAC 118,180—Applicability; 30 TAC
116.182—Plant-Wide Applicability
Limit Permit Application; 30 TAC
116.184—Application Review Schedule;
30 TAC 116.186—General and Special
Conditions; 30 TAC 116.188—Flani-
Wide Applicability Limit; 30 TAC
116.190—Faderal Nonatlainmeni and
Pravention of Significant Deterioration
Raeview; 30 TAC 116.192—Amendments
and Alteralions; 30 TAC 116.194—.
Puhlic Notice and Comment; 30 TAC
116.196—Renewal of a Plant-Wide
Applicability Limit Permit; 30 TAC
116.188—Expiralion or Voidance,

Below is a summary of our evaluation,
Please see the TSD for addilienal
information.

The submittal lacks a provision which
fimits applicability of a PAL only to an
existing major stationary source, and
which precludes applicability of a PAL
to a new major stationary source, as
required under 40 CFR 51.165(f)(1)(i)
and 40 CFR 51.166{w){1)(i), which
limits applicability of a PAL to an
oxisting major stationary source. In the
absence of such limilation, this
submission would allow a PAL ta be
authorizad for the construction of a new
major stationary sourca, In EPA’s
November 2002 TSD for the revised
Major NSR Regulations, we respond on
pages [-7-27 and 28 that actnal PALs
are available only for existing major
stationary sources, because actual PALs
are based on a source's actual emissions,
Without at least 2 years of operating
history, a source has not established
actual emissions upon which to base an
actual PAL, However, for individual
emissions units with less than two yoars
of operation, allowable omissions would
be considerad as aclual emissions,
Therefore, an actual PAL can be
abtainad only for an existing major
stationary source even if not all
emissions units have at least 2 years of
emissions data, Moreover, the
development of an alternative to
provide new major stationary sourcues
with the option of obtaining a PAL
based on allowable emissions was

foreclosed hy the Court in New York v,
EPA, 413 F.3d 3 at 38—40 (DC Cir. 2005)
{“New York I") {helding that the Act
since 1977 requires a comparison of
existing actual emissions before the
change and projected actual (or
potential emissions) after the change in
guestion is required).

The absence of the applicability
limitation creates a provision less
stringont than the Act as interpreted by
the Court and the revised Major NSR
SIP PAL requirements. Therefore, we
are proposing to disapprove this
submittal as not meeting the revised
Major NSR SIP requirements.

The submittal has no provisions that
ralate to PAL re-openings, as required
by 40 CFR 51.165(f)(8)(ii], {iil{A)
through {C), and 51.166{w){8}(ii) and
(ii){a}, Nor is thers a mandate that
failure to use a monitoring system that
meets the requirements of this section
rendars tha PAL invalid, as required by
40 CFR 51.165(f)(12)({)(D) and
51.166(w)(12)(i)(d). The ahsence of these
provisions renders the accountability of
this Program inadegquate and lass
stringent than the Federal requirements
of Major NSR. Therefore, EPA is
proposing o disapprove the submitlal
as not maeting the revised Major NSR
SIP requirements.

The Texas submittal at 30 TAC
116.186 provides for an emissions cap
that may not account for all of the
omissions of a pollutant at the major
stationary source. Texas requires the
owTer or operatar ta submit a list of glf
facilities to be included in the PAL see
30 TAC 116.182(1), such that not all of
the facilitiss at the entira major
stationary source may be specifically
required to be included in the PAL,
Howaver, the Federal rules roquire the
owner or operator to submit a list of alf
emissions units at the source see 40 GFR
51,166(f){3)(i) and 40 CFR
51.166{w)(3)(i), Tha corrasponding
Federnl rules provide that a PAL appliss
to all of the emission units at the entire
major stationary source. Inclusion of all
tho omissions units subject to the
enforceable PAL limit is an assenlial
featura of the Planlwide Applicability
Limit, The Texas submittal is unclear as
to whether the PAL would apply to all
of the emission units at the entire major
stationary source and therefors appears
to be less stringent than the Federal
rules. In the absence of any
demonstration from the State, EPA is
proposing to disapprove 30 TAC
116.186 and 30 TAC 116,182(1) as not
meeting the revised Major NSR SIP
requiremaents.

Submitted 30 TAC 116.194 requires
that an applicant for a PAL permit must
provide for public notice on the draft

PAL permit in accaordance with 30 TAC
Chapter 39—Public Notice—for all
initial applications, amendments, and
renawals or a PAL Permil,” See 73 FR
72001 (November 26, 2008) for mora
information on Texas’ public
particlpation rules and thoir
relationship to PALs. The Novamber
2008 proposal addressed the public
participation provisions in 30 TAC
Chapter 39, but did not specifically
propose action on 30 TAC 116,194,
Today, we propose to address 30 TAC
116,194, Because this section relates to
the public participation requirements of
the PAL program, this section is not
severable from the PAL program,
Bucause we are proposing to disapprove
the PAL program, we propose to
likewise disapprove 30 TAC 116,194,
The Federal definition of the
“‘baseline actual emissions™ provides
that these emissions must be calculated
in terms of "the gverage rate, in tons per
year at which the unit actually emitted
the pollutant during any consecutive 24-
maonth period.” See 40 CFR
51.165(a)(1)(xxxv](A}, (B), (D) and (E)
and 51,166(h)(47){i), (ii}, (iv), and (v).
Emphasis added. Ths submitled
definition of the term “baseline actual
emissions” found at 30 TAC
116.12(3){A), (B). (D), and (E) differs
from the Federal definition by providing
that the baseline shall he calculated as
‘'the rate, in tons per year at which the
unit actually emitted the pollutant
during any consecutive 24-month
period.” The submitted definition omits
reference to the “average rate.” The
definition differs from the Federal SIP
definition but the State failed to provide
a demonstration showing how the
different definition is at least as
stringent as the Federal definition.
Therefore, EPA proposas to disapprove
the different definition of *baseline
actual emissions” found at 30 TAC
116.12(3) as not mesting the revised
Major NSR SIP requirsments. On the
same grounds for lacking a
demonstration, EPA proposes to

7 "*The submiitals do not moel tho following
pubic participation provisions for PALs: (1) For
PALs for existing major stetionary soureoes, thore is
no provision that PALs be established, renewed, or
increased through a procedure that is consistent
with 40 CFR §1.180 and 51.161, including the
requiremeant that the reviewing authority providae
the public with notice of the proposed approval of
o PAL permit and & lesst a 30-day pariod for
submitinl of public camment, consistent with the
Fedaoral PAL rules at 40 CFR 51,165(1)(3) and {11)
and 51.166{w](8) and [11). (2} For PALs for existing
mejor stationary sources, thers s no requirement
that the Stels address all materinl comments befora
taking final action on ihe permil, consistent witl 40
CFR 51.365{f){5) and 5i.160(w](5). (3) Tha
applicability provision in section 30,403 does not
include PALs, despile the cross-referance ln
Chaptor 38 in Section 716,194,
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disapprove 30 TAG 116.182(2) that
refors Lo calculations of the bascline
actual emissions for a PAL, as not
megting tha revised Major NSR SIP
requirements.

The State also failed to include the
following specitic monitoring
definitions: “Continuous emissions
monitoring system (CEMS)" as defined
in 40 CFR 51.165(a)(1)(xxxi) and
51.166(b)(23); "Continuous emissions
rate monitoring system (CERMS)" as
defined in 40 CFR 51,165(a){1)(xxxiv)
and 51.166(b){46); “Conlinuous
parameter monitaring system (CPMS)"
as defined in 40 CFR 51,165(a)(1){(xxxiii)
and 51.166(b)(45); and *“Predictive
emissions monitoring system (PEMS)”
as defined in 40 CFR 51.165(a){1){xxii)
and 51.166(b)(44). All of these
definitions concerning the monitoring
systemns in the revised Major NSR SIP
raquiremenis are essential for tha
enforceability of and providing the
means for defermining compliance with
# PALs program. Therefore, we are
proposing to disapprove the State's lack
of these four monitoring definitions as
not meeting the revised Major NSR SIP
requirements.

Additionally, where, as here, a State
has made a SIP revision that does not
contain definitions that are required in
the revised Major NSR SIP program,
EPA may approve such a revision only
il tha Slale specifically demonsirates
Lhat, despile the absence of the required
definitions, the submitted revision is
more stringent, or at least as stringoent,
in all respects as the Federal program.
See 40 CFR 51.165(a){1) (non-attainment
SIP approval criteria); 51.166 (b) (PSD
SIP definition approval criteria). Texas
did not provide such a demonstiration,
Therefore, EPA proposes lo disapprove
the lack of these definitions as not
maeting the revised Major NSR SIP
requirements.

None of the provisions and
definitions in the February 1, 2006, STP
revision submillal pertaining Lo the
revised Major NSR SIP requirements for
PALs is severable from each other.
Therefore, we are propesing to
disapprove the portion of the February
1, 2006, SIP revision submittal
pertaining Lo the revised Major NSR
PALs SIP requirements as nol meeting
the Act and the rovised Major NSR SIP
regulations.

B. Do the Submitted SIP Revisions Meet
the Non-PAL Aspects of the Major NSR
SIP Requirements?

The submitted NNSR non-PAL rules
do not explicitly limit the definition of

“facility” 8 to an “emissions unii” as do
the submitted PSD non-PAL rules, It is
our understanding of State law that a
“facility” can be an “emissions unit,”
i.e., any part of a stationary source that
amits or may have the potential to emit
any air contaminant, as the State
axplicitly provides in the revised PSD
rule at 30 TAC 116.160(c)(3). A
“facility’ also cun be a piece of
aquipment, which is smaller than an
“gmissions unit.” A "facility’ can
include mare than one “‘major stationary
source,” It can include every emissions
point on a company site, without
limiting these smissions points to only
thase helenging to the same indusirial
prouping (SIP cods). In our proposed
action on the Texas Qualifisd Facilities
State Program, EPA specifically solicits
comment on the definition for 'facility”
under State law, We encourage anyone
interested in this issue to review and
comment on the other proposed action
on the submitted Quahfied Facilities
State Program, as well

Regarcﬁess the State clearly thought
the prudent legal course was to limit
“facility'" explicitly to "emissions unit”
in its PSD SIP non-PALs revision. TCEQ
did not submit 8 demonstration showing
how the lack of this explicit limitation
in the NNSR SIP non-PALs revision is
at least as stringent ag the revised Major
NSR SIP requiraments. Therefore, EPA
is proposing to disapprove the
submitied definition and its use as not
meeting the revised Major NNSR non-
PALs SIP requirements,

Under the Major NSR SIP
requirements, for any physical or
operational change at a major stationary
source, a source must include emissions
resulting from startups, shutdowns, and
malfunctions in its determination of tha
baselinge actual emissions (ses 40 CFR
51.165(a)(1){xxxv)(A)(1} and (B)(1) and
40 CFR 51.166(b)(47)(i){a) and (ii){a})
and the projected actual emissions (see
40 CFR 51.165(a)(1)(xxviii)(B) and 40
CFR 51.166({b)(40){ii}{b)}. The definition
of the term "baseline actual emissions,”
as submitted in 30 TAC 116.12(3)(E),
does not require the inclusion of
emissions resulting from startups,
shutdowns, and malfunctions.® Qur

2 Facility” is defined in the 51P approved 30
TAL 116,10(6) as “'n diserate or idenlifinble
structure, device, item, aquipmant, or enclosure
that constilutes or contains a stationary sourca,
including appurienancas other than emission
conirol eguipment.”

9'Tha subniilled definilion of “baseline actual
omissions,” is as follows: Uintil March 1, 2018,
amisslons previously demonstrated as emissions
sveuls or Lislorically exempted under Chapler 101
of this title * * * may be included to the extent
they have heen authorized, or are being authorized,
in a parmil action under Ghapler 116, 30 TAC
116.12(3)(E) {emphasis added).

undarstanding of State law is that the
use of the term "“may” “creates
discretionary authority or grants
permission or & powoer. See Seclion
311.016 of the Texas Codo Construction
Act. Similarly, the submitted definition
of "'projected actual emissions” at 30
TAC 116.12(29) dors net requira that
emissions resulting from startups,
shutdowns, and malfunctions be
included, The submitted definitions
differ from the Federal SIP definitions
and the State has not provided
information demonstrating that these
definitions are al loast as stringont as the
Federal SIP deofinitions, Therefors,
based upen the lack of a demonstration
from the State, EFA proposes to
disapprove the definitions of *baseline
actual emissions' at 30 TAC 116.12(3)
and *'projected actual emissions” at 30
TAC 116,12(29) as not meeting the
ravised Major NSR SIP requirements,

The Federal definition Dt the
“baseline actual emissions' provides
that these emissions must ba calculated
in terms of “'the average rate, in tons per
year at which the unit actually emitted
the pollulant during any consecutive 24-
month period.” The submitted
definition of the term “baseline actual
amissions’ found at 30 TAG 116.12
(3)(A), (B), (D), and (E} diffars from the
Faderal definition by providing that the
baseline shall be calculated as *'the rate,
in tons per year at which the unit
actually amitted the pollutant during
any consecutive 24-manth pariod.”

Texas has nat provided any
demonstration showing how this
different definition is at least as
stringent as the Federal SIP definition.
Therefore, EFA proposes to disapprove
the submitted definition of “‘baseline
actual emissions" found at 30 TAG
116.12(3) as not meeting the revised
major NSR SIP requirements,

None of the provisions and
definitions in the February 1, 2006, SIP
revision submittal pertaining to the
ravised Major NSR SIP requirements for
non-PALs is severable from each other,
Therefore, we are proposing to
disapprove the portion of the February
1, 2008, SIP revision submittal
pertaining to the revised Major NSR
non-PALS SIP requiraments as not
maeeling the Act and the ruv1sod Major
NSR SIP ragulations,

VII. Does the Submitted PCP Standard
Permit Meet the Minor NSR SIP
Requirements?

EPA approved Texas' general
regulations for Standard Permits in 30
TAC Subchapter F of 30 TAC Chapter
116 on November 14, 2003 (68 FR
64548) as meeting the minor NSR SIP
requirements. The November 14, 2003
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action dsscribes how these rulas meet
EPA's requirements for new minor
sources and minor modifications, A
Standard Permil provides a streamlined
mechanism with all permitting
requirements for construction and
operation of cortain sources in
categorias that contain numerous
similar sources. It is not a case-by-case
minor NSR 5IP permit. Therefore, each
minor NSR SIP Standard Permit must
contain all terms and conditions on the
face of it (combined with the SIP general
requirements) und it cannot be used to
address site-specific determinations.
This particular type of minor NSR
permif is required to be applicable to
narrowly defined categories of emission
sources 10 rather than a category of
emission types, A Standard Permit is a
minor NSR permil limited Lo a
particular narrowly defined source
category for which the permil is
designed to cover and cannot be used to
maks site-specific determinations that
are outside the scops of this type of
permit,??

EPA did nol approve the Standard
Permit for PCPs (30 TAC 116.617) in tha
November 14, 2003 action as part of the
Texas minor NSR SIP. See 68 FR 64547,
On February 1, 2006, Texas submitted a

10 Examples of nurrawly defined calegories of
omdssion sources include oil and gos facilities,
asphali concrete plants, and concrete bateh plants,

1 Spp Guidance on Enferceability Haguiremenl(s
for Lisniting Potentinl ta Emit through SIP and
apction 112 rules ond General permils,
Momurandun from Kathio A Stein. Ofico of
Enforcement and Complinnce Assurunce, January
25, 1895, Oplions for Limiting the Potential to Emit
{PTE) of o Stationary Source under Section 112 and
Title V of the Clean Air Act, Memorandum from
Juhn 8. Seite, Qffice of Air Quality Planning end
Standards {OAQPFS), January 25, 1985, Approaches
to Creating Federally-Eaforceahle Emissions Limils,
Memorandum from John 8. Seilz, DAQPS,
November 1, 1884, Palential to Emit (PTE]
Guidance for Specific Source Categories,
Memorandum from John 5, Seitz, OAQPS and Eric
Schaeffar, OECA, April 14, 1988, EFA Hagion 7
Pennit by Rule Guidance for Minor Source
Precanstruetion Permits. See also, rulemakings
related 1o general permits: 81 FR 53633, final
approval of Tennessee SIP Revision, Grlober 15,
100f); 62 FR 2507, final approval of Florida 517
rovision, fanuary 17, 1947; 71 FR 5974, final
approvil of Wisconsin SIF rovision, Febroary 6,
2006; 71 FR 14439, propused conditional approval
of Missouri SIP revision, March 22, 2006. FPA
guidance documants set out specilic guidelines: (1)
General permits apply to a spacific and narrow
category of sources, (2) For sources electing
coverage under general permits where coverage is
nol mandatory, provide notice or reporting to
permitting authority, reporting or notice to
permilting authority, (3) Genera! permils provide
spacilic and tachnically accurste (verifiabla) limits
that restrict poleutial to emit, (4) General permils
contain specific complinnce requirements, (3}
Limits in genaeral permits ara established based on
practicebly enlorceabls averaging times, and (0)
Violalions ol tha permit are considered violalions
nf stale and federal requirnmonts and may result in
tha source being subject lo major source
Teguitoments.

repeal of the previously submitted PCP
Standard Permit and submitted the
adoption of a new PCP Standard Permit
at 30 TAG 116.617—35tate Pollution
Control Project Standard Permit.'? One
of the main reasons Texas adopted a
now PCP Standard Permit was to meet
the new Federal requiremeants Lo
explicitly limit this PCP Standard
Permit only to Minor NSR. In Staie of
New York, et al. v. EPA, 413 F.3d 3 (DC
Cir. Juna 24, 2005}, the Court vacatad
the federal pollution control project
provisions for NNSR and PSD. The new
PCF Standard Permit explicitly '
prohibits the use of the PCP Standard
Permit for new major sources and major
maodifications. Still the new PCP
Standard Permit is a generic permit that
applies to numerous types of pollution
central projects, which can be used at
any source that wants to use a PCP. The
definition in this Standard Parmit for
what is a PGP is overly broad, For
example, it does not delineate what type
of pollution control equipment is
authorized.

The PCP Standard Permit, as adopted
and submitted by Texas to EPA for
approval into the Texas Minor NSR SIP,
is not limited in its applicability to a
sinple category of industrial sourcos, but
to & brnad class of pallution control
techniques at all source categories, An
individual Standard Permit must be
limited to a single source category,
which consists of numerous similar
sources that can meet standardized
permit conditions. In addition to EPA’s
concerns that this submitted PCP
Standard Permit is not limited in its
applicability, another major concern is
that this Standard Permit is designed fer
casa-hy-case additional authorization,
source-specific review, and source-
specific technical dsterminations. For
case-by-case additional autherization,
source-spocific review, and source
specific technical determinations, under
tha minor NSR SIP rules, if these types
of determinatons are necessary, the
State must use its minor NSR SIF case-
by-case permil process under 30 TAC
116,110{a)(1).

There are no replicable conditions in
the PCP Standard Permit that specify
how the Dirocter's discrotion is ta he
implemenled for the individual
determinations. Of particular concern is
the provision that allows [or the
axercisa of the Exacutive Diractor’s
discration in making case-specific

12The 2086 submitlal also included a revisian ta
30 TAC 116.6810(d}, thai is a rule in Subchapler F,
Standard Pormits, to change an internal cross
reference from Subchapter C to Subchaptar E,
consisienl with the re-designation of this
Subehapter by TCEQ. See seclion IX lor [urther
informaticn on this portion of the 2006 submittal,

determinations in individual cases in
lieu of generic enforceable
requirements, Because EPA approval
will not ba required in each individual
case, specific replicable criteria must be
set forth in the Standard Permit
establishing equivalent emissions rates
and ambiant impact. Similarly, the PCP
Standard Permit is not the appropriate
vehicle in the case-by-case establishing
of recordkeoping, monitoring, and
racordkeeping requirements because il
requires the Executive Director to make
case-hy-case determinations and to
establish case specific terms and
conditions for the construction or
modification of each individual PCP
that are outside the terms and
conditions in the PCP Standard Permit,

Because the PCP Standard Permit, in
30 TAC 116.617, does not moet the SIP
requiremants for Minor NSR, EPA
proposes to disapprove the PCP
Standard Permit, as submitted
February 1, 2006,

VIOI. What Is Our Evaluation of Other
SIP Revision Submillals?

We are proposing to take no action
upen the June 10, 2005 SIP revision
submittal addressing definitions ot 30
TAC Chapter 101, Subchapter A, section
101.1, because provious revisions to that
section are still pending review by EPA,
We will take appropriate action on the
submittals concerning 30 TAC 101.1 in
a separate action. As noted previously,
these definitions are severable from the
other portions of the two SIP revision
submiltals.

Second, Texas originally submitted a
new Subchapter C—Hazardous Alr
Pollutants: Regulations Governing
Constructed and Reconstructed Sources
{FCAA, §112(g), 40 CFR Part 63) on July
22, 1998. EPA has not taken actien upon
the 1998 submittal. In the February 1,
2006, S1P rovision submittal, this
Subchapter C is recodified to
Subchapter E and sections are
renumbered. This 2006 submittal also
includes an amendment to 30 TAC
116.610(d) to change the cross-reference
from Subchapter C tu Subchapter E.
These SIP revision submittals apply to
the review and permitting of
constructed and reconstructed major
sources of hazardous air pollutants
(HAP) under sectlion 112 of tho Act and
40 CFR part 63, subpart B, The process
for these provisions is carried out
saparataly from the SIP activities, SIPs
cover criteria pollutants and their
precursors, as regulated by NAAQS.
Saction 112(g) of the Act regulates
HAPs, this program is not under the
auspices of a section 110 SIP, and this
program should not be approved into
the SIP. These portions of the 1998 and
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2006 submittals are severable. For these
reasons we propose to take no action on
this portion relating to section 112(g) of
the Act.

Third, the February 1, 2006, SIP
ravision submiltal includes a new 30
TAC Chapter 118, Subchapter K (as
racedified from Subchapler E), that
relales lo the issuance of Emergency
Orders, and is severabla from all the
other portions of the 2006 submittal.
EPA is currently reviswing the SIP
revision submitials that relate to
Emergency Orders, including this
submittal and will take appropriate
action on the Emergency Order
requirements in a4 separate action,
according to the Consent Dacree
schedule.

IX. Proposed Action

Under section 110(k}(3) of the Act and
for the reasons stated above, EPA is
proposing disapproval of revisions to
the Texas Major NSR SIP that relate to
implementation of Major NSR in areas
designated nonatiainment for the 1997
8-hour ozone NAAQS, implomentation
of Major NSR in aroas designated
nonatlainment for the 1-hour ozone
NAAQS, and implementation of Major
NSR SIP requirements in all of Taxas,
Wa are proposing o disapprove the STP
ravision submittals for the Texas Major
NSR SIP. Finally, we are proposing to
disapprove the submittals for a Minor
Standard Permit for PCP. EPA is also
proposing to take no action on certain
severable revisions submitted June 10,
2005, and February 1, 2006.

Specifically, we are proposing:

s Disapproval of revisions to 30 TAC
30 TAC 116.12 and 116.150 as
submitted June 10, 2005;

= Disapproval of ravisions 30 TAC
116,12, 116,150, 116,151, 116.160; and
disapproval of new sections at 30 TAC
116,121, 116.180, 116.182, 116,184,
116,186, 116,188, 116,190, 116,192,
116,194, 116,196, 116.188, and 118,617,
as submitted February 1, 2006,

Who are also proposing to take no
action on the provisions identified
helow:

s The revisions to 30 TAC 101.1—
Definitions, submitted june 10, 2005;

« The recodification of the existing
Subchapter C under 30 TAC Chaplar
116 to a new Subichapter E under 30
TAC Chapter 116; and

» The recodification of the existing
Subchapter E under 30 TAC Chapter
116 to a new Subchapter K under 30
TAC Chaptor 116.

We will accept comments on this
proposul for the next 60 days. After
review of public commaents, we will take
final action on the SIP revisions that are
identified herein,

EPA intends to take final action on
the State's Public Participation SIP
revision submittal in November 2009.
EPA intends to take final action on the
submitted Texas (Qualified Facilities
State Program by March 31, 2010, the
submitted Texas Flexible Permits State
Program by uns 30, 2010, and the NSR
SIP by August 31, 2010, These dates are
expected to be mandated under a
Consent Decree {see Notice of Proposed
Consent Decree and Propased
Settlement Agresment, 74 FR 38015,
July 30, 2009). Sources are reminded
that they ramain subject to the
requirements of the federally approvad
Taxas Major NSR SIP and subject to
potential enforcement for vielations of
tha SIP (See EPA's Revised Guidance on
Enforcement During Pending SIP
Revisions, dated Mareh 1, 1991).

X. Statutory and Executive Order
Reviews

A, Executive Order 12866, Aegulatory
Planning and Review

This action is nol a “'significant
regulatory action’’ under the terms of
Executive Order 12866 (58 FR 51735,
Ociober 4, 1993) and is tharefors not
subjact Lo raview under the Executive
Order.

B. Paperwork Reduction Act

This action does not impase an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.8.C. 3501 et seq, because this
proposed SIP disapproval under section
110 and subchapter [, part D of the
Clean Air Act will not in and of itself
croate any new information collection
burdens but simply disapprovoes corlain
State requirements for inclusion into the
S1P. Burden is defined at 5 CFR
1320.3(b).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Smal entities include small businesses,
small not-for-profit enterprises, and
small governmenlal jurisdictions. For
purpases of assessing the impacts of
today's rule on small enlitias, small
antity is defined as: (1} A small businass
as dafined by the Small Business
Adminisiration's {(SBA)] regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less

than 50,000; and (3} a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today's proposed rule on
small entities, I certify that this action
will not have a significant impact on a
substantial number of small entilies,
This rule doas not impose any
requirements or create impacts on small
entities. This proposed SIP disapproval
under section 110 and subchapter 1, part
D of the Clean Air Act will not in and
of itself create any new requirements
but simply disapproves certain State
requirements for inglusion into the SIP,
Accordingly, it atfords no opportunity
for EPA to fashion for small entities less
burdensome compliance or raporting
requirements er timetables or
exemptions from all or part of the rule.
The fact that the Clean Air Act
prescribes that various consequences
(e.g., highar offset raquirements) may or
will flow from this disapproval does not
mean that EPA either can or must
cenduct 2 regulatory flexibility analysis
for this action. Therefore, this action
will not have a significant economic
impact on a substantial number of small
entities,

We continue to be interested in the
potential impacts of this proposed rule
on small entities and welcome
comments on issues related to such
impacts.

D. Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
11 of the Unfunded Mandatos Reform
Act of 1995 (UMRA), 2 U.5.C. 1531-
1538 *'for State, local, or trihal
governments or the private sector.”” EPA
has determined that tha proposed
disapproval action doas not include a
Federal mandate that may result in
astimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This action proposes to
disapprove pre-existing requirements
under State or local law, and imposes
no new requirements, Accordingly, no
additional costs to State, local, or tribal
sovernments, or to the private sector,
result from this action.

E. Executive Order 13132, Federalism

Exscutive Order 13132, entitled
“Faderalism” (64 FA 43255, August 10,
1999), requires EPA to develap an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications." "'Policies that have
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federalism implications” is defined in
the Executive Order to include
regulations that have “'substantial direct
effects on the States, on the relationship
hetween the national government and
the States, or on the distribution of
power and responsibilities ameong the
various levels of government.”

This action daes not have faderalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely disapproves certain State
requirements for inclusion into ths SIP
and does not alter the relationship or
the distribution of power and
responsibilities established in the Clean
Alir Acl. Thus, Exaculive Order 13132
does not apply to this action.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

This action dous not have tribal
implications, as specified in Executive
QOrder 13175 (59 FA 22951, November 9,
2000), because the SIP EPA is proposing
to disapprove would not apply in Indian
country located in the State, and EPA
notes that it will nol impose substantial
direct costs on tribal governments or
preempt tribal law. Thus, Executive
Order 13175 does not apply to this
action.

G. Executive Order 130485, Protection of
Children From Environmental Health
Risks and Sofety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that congern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation, This action is not subject to
Executive Order 13045 bocause it is not
an economically significant regulatory
aclion based on health or salety risks
subjsct o Execulive Order 13045 {52 FR
19885, April 23, 1997). This prapased
SIP disapproval under section 110 and
stbchapter [, part D of the Clean Air Act
will not in-and-of itself create any new
regulations but simply disapproves
certain State requirements for inclusion
into the SIP,

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distrihution, or Use

This proposed rules is not subject to
Executive Order 13211 (66 FH 28355,
May 22, 2001) because it isnot a

significant regulatory action under
Exerutive Order 12866.

1. Nationa! Technology Transfer und
Advancement Act

Section 12(d) of the Nalional
Technology Transler and Advancement
Act ol 1995 {(“NTTAA"), Public Law Na.
104113, section 12{d) (15 U.S5.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical, Voluntary
consensus standards are technical
standards (e.g., materials specifications,
tast methods, sumpling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies, NTTAA directs EPA
to provide Congress, through OMB,
explanations when the Agency decides
not o use availahle and applicable
voluntary consansus standards.

The EPA belisves that this action is
not subject to requircments of Section
12(d) of NTTAA because application of
thosa requirements would be
inconsislent with the Clean Air Act.

I. Exegutive Order 12898: Federal
Actions To Addrass Environmental
Justice in Minority Populntions and
Low-Income Populations

Executive Order 12898 (59 FR 7629
(Feb. 16, 1994)) establishes federal
executive policy on environmantal
justice. [ts main provision directs
ladearal agenciss, to the grealest exlani
practicable and permittad by law, to
maks environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA lacks the discretionary authority
to address environmental justice in this
proposed action. In reviewing SIP
sithmissions, EPA's rols is to approve or
disapprove state choices, based on the
criteria of the Clean Air Act,
Accordingly, this action merely
proposes to disapprove certain State
requirements for inclusion into the SIP
under section 110 and subchaptar [, part
D of the Clean Air Act and will not in-
and-of {tsell create any naw
requirements. Accordingly, it does not
provida EPA with the discretionary
authority to address, as appropriate,
disproportionate human health or
environmental effects, using practicable
and legally permissible methods, under
Executive Order 12898,

List of Subjects in 40 CFR Part 52

Environmaental pratection, Air
pollution control, Carbon Monoxida,
Hydrocarbons, Intergovernmental
relations, Lead, Nitrogen oxides, Ozone,
Particulate matter, Reporting and
racordkeeping requirements, Sulfur
oxides, Vulatile organic compounds.

Authority: 42 U.5.C. 7401 et seq.

Dated: September 8, 2009,
Lawrence E. Starfield,
Acting Regional Administrator, Hegion 6,
[FR Doc. E9-228046 Filed 9-22-09; B:45 am]
BILLING CODE 6660-50-P

ENVIRONMENTAL PROTECTION
AGENCY

A0 CFR Part 52
[EPA-R04-0AR-2007-0359; FRL-B8960-8]
Approval and Promulgation of

Implementation Plans, Alabama: Clean
Air Interstate Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Propased rule.

SUMMARY: EPA is proposing to approve
a portion of the State Implementation
Plan {SIP) revision submitted by the
State of Alabama, through the Alabama
Department of Environmental
Management (ADEM]), on March 7,
2007. This action proposes to approve
the portion of the Muarch 7, 2007,
submittal that addresses State reporting
requirements under the Nitrogen Oxide
(NOx) SIP Call and the Clean Air
Intorstate Rule (CAIR) found in 40 CFR
51,122 and 5§1.125 as amended by the
CAIR rulsmakings. Specifically, in this
action EPA is proposing to approve
revisions to Chapter 335—3—1 “General
Provisions." In previous rulemakings,
EPA took action on the other portions of
the March 7, 2007, SIP submittal, which
included revisions to Chapters 335—-3-5,
and 335-3-8 (October 1, 2007, 72 FR
55659) and Chapter 335-3—17 (March
26, 2009, 74 FR 13118), Although the
DC Circuit Court found CAIR to be
flawed, the rule was remanded without
vacatur and thus remains in placa.
Thus, EPA is conlinuing lo approve
CAIR provisions into SIPs as
appropriate. CAIR, as promulgaled,
requires States to raduce emissions of
sulfur dioxide (SO») and NOy that
significantly contribute to, or interfere
with maintenanca of, the national
ambient air quality standards (NAAQS)
for fine particulates and/or ozone in any
downwind state. CAIR establishes
budgets for S0 and NOx for States that
contribute signiticantly to
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06-CAR-2006-0133 and EPA-R06-
OAR-2005-TX-0025; FRL—5199-6]

Approval and Promulgation of
Implementation Plans; Texas;
Revisions to the New Source Review
{NSR) State Implementation Plan {SIP);
Nonattalnment NSR (NNSR) for the 1-
Hour and the 1997 8-Hour Ozone
Standard, NSR Reform, and a Standard
Permit

AGENCY: Environmental Protection
Aponcy.
ACTION; Final rule.

SUMMARY: EPA is taking final action to
disapprove submittals from the State of
Texay, through the Texas Commission
on Enviranmental Quality (TCEQ), to
revise the Texas Major and Minor NSR
SIP. Wo aro disapproving the submittals
because they do not meet the 2002
revisod Major NSR SIP reguirements.
We are alse disapproving the submittals
as not mesting the Major Nonattainment
NSR SIP requirements for
implamentation of the 1997 8-hour
ozone national ambient air quality
standard (NAAQS) and the 1-hour
ozone NAAQS. EPA is disapproving the
submitted Standard Permit {SP) for
Pollution Control Prajects (PCP) because
it does not meet the requirements of the
CAA for a minor NSR Standard Permit
progran. Finally, EPA Is also
disapproving a submitted severable
delinition of best available control
technology {BACT) that is used by
TCEQ in its Minor NSR SIP permitting
program,

EPA ls not addressing the submitted
revisions concerning the Texas Major
PSD NSR SIP, which will be addrassad
in a separate action. EPA is taking no
action on severable provisions that
implement section 112(g) of the Act and
is restoring a clarification te an earlier
action that removed an explanation that
a particular provision is not in the SIP
because it implements section 112(g) of
the Act. EFA is noi addressing severable
revisions to definitions submitted June
10, 2005, submittal, which will be
addressed in a sepurate action. We ars
taking no action on a severable
provision relating to Emergency and
Temparary Orders, which we will
address in a separate action.

EPA is taking these actions under
saction 110, part C, and part D, of the
Federal Clean Air Act (Lhe Act or CAA).

DATES: This rule is effective on October
15, 2010,

ADDRESSES: EPA has established a
docket for this action on New Source
Review (NSR) Nonattalnment NSR
{NNSR) Program for the 1-Hour Czone
Standard and the 1897 8-Hour Ozone
Standard, NSR Reform, and a specific
Standard Permit under Docket ID No.
EPA-RO6-0AR-2008-0133. The docket
for the action on the definition of BACT
is in Docket [ No. EPA-R06-0AR-
2005-TX-0025, All documents in these
dockets are listed on the hitp://
www.regulalions.gov Wob site. Although
listad in the index, some information is
not publicly available, e.g., confidential
business information or other
information whose disclosure is
restricted by statute, Certain other
material, such as copyrighted material,
is not placed on the Internst and will ba
publicly available only in hard copy

- form. Publicly available docket

matorials are available either
electronically through http.//
www.regulations.gov or in hard copy at
the Air Permits Section (6PT-R),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The filo will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room hetween the hours of 8:30 a.m,
and 4:30 p.m. weekdays except for lagal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION GONTACT
paragraph below to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit, There will
ba a 15 cent per page fee for making
phatocopies of documents. On the day
of tho visit, pleasc chock in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallss, Texas.

The State suhmittal, which is part of
the EPA record, is also available for
public inspection at the State Air
Apency listed below during official
business hours by appointment:

Texas Commission on Environmental
Quality, Office of Air Quality, 12124
Park 33 Circle, Austin, Texas 78753,

FOR FURTHER INFORMATION CONTACT: Mr,
Stanley M. Spruiell, Air Permits Section
(§PD-R), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202-2733,
telephone (214) 665-7212; fax number
214-665-7263; e-mail address
spruiell.stanley@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, the
following terms have the meanings
described below;
« “We,” “us,” and “our” rafar Lo EPA,
» “Act” and “CAA” means Clean Air
Act,

= “40 CFR" means Title 40 of the
Cuods of Federal Regulations—Protection
of the Environment,

s “SIP* means State Implementation
Plan as established under section 110 of
the Act.

* “NSR" moans new source review, a
plirase intended to encompass the
statutory and regulatory programs that
regulate the construction and
modification of stationary sources as
provided under CAA section
110(a)(2}(C), CAA Title I, parts C and D,
and 40 CFR 51,160 through 51.166,

s “Minor NSR” means NSR
established under section 110 of the Act
and 40 CFR 51.160.

« “NNSR” means nonattainment NSR
established under Title [, section 110
and part D of the Act and 40 CFR
51.1685.

e “PSD" means prevention of
significant deterioration of air quality
established under Title 1, section 110
and part G of the Act and 40 CFR
51.166,

» “Mujor NSR” means any new or
modified source that is subject to NNSR
and/or PSD.

+ “TS5D" means the Technical Support
Document for this action.

« “NAAQS" means national ambient
air quality standards promulgated under
section 109 of that Act and 40 CFR part
50.

* “PAL" means “plantwide
applicability limitation.”

« “PCP" means “pollution control
project.”

¢ “TCEQ" means “Texas Commission
on Environmental Quality.”
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1, What action is EPA taking?

A. What regulations is EPA
disapproving?

We are disapproving the SIP revisions
submitted by Texas on June 10, 2005,
and February 1, 2006, as not meeting the
Act and the 1997 B-hour ozone Majer
Nonattainment NSR SIP requirements,
and as nol meeting the Act and Major
Nonattainment NSR SIP requirements
for the 1-hour ozone NAAQS. We are
disapproving the SIP revision submitted
by Texas on February 1, 2008, as not
mesting the Major NSR Reform SIP
requirements for PAL provisions and
tho Major NSR Reform SIP requiroments
without the PAL provisions. We are
disapproving the Standard Permit for
PCP submitted February 1, 2008, as not
maeoting tho Act and Minor NSR SIP
raquirsments. We proposed to
disapprove the above SIP revision
submittals on September 23, 2009 (74
FR 48467). We are disapproving the
State’s regulatory definition for its Texas
Clean Air Act's statutory delinition for
“BACT” that was submitted in 30 TAC
116.10(3) on March 13, 1996, and July
22,1998, becauss it {5 not clearly
limited to minor sources and minor
modifications. We propesed to
disapprova this sevarable delinition of
BACT under our action on Qualified
Fucilities. See 74 FR 48450, at 48463
(September 23, 2000). It is EPA’s
position that each of these six identified
portions in the SIF revision submittals,
#-hour ozone, 1-hour ozone, PALs, non-
PALs, PCP Standard Pormit, and Minor
NSR definition of BACT, is severahle
from each other and from the remaining
portions of the SIP revision submittals,

We have evaluated the SIP
submissions to determine whether they
meet the Act and 40 CFR Part 51, and
are consistent with EPA's interpretation
of the relevant provisions. Based upon
our evaluation, EPA has concluded that
each of the six portions of the SIP
ravision submittals, identified helow,
does not meet the requirements of the
Actand 40 CFR part 51. Therefore, each
portion of the State submittals is not
approvable. As authorized in sections
110(k}(2) and 301(a) of the Act, where
portions of the State submittal are
soverabla, EPA may approve the
portions of the submittal that meet the
requirements of the Act, tuke no action
on certain portions of the submittal
and disapprove the portions of the
sebmittal that do not meet the
requirements of the Act, When the

1 In this aclion, we are Yaking no action on certain
pravisiens thal are either outside the scope of the
SIP or which rovise an varlier submittal of a base
ragulation that is currently undergoing review for
approprisie aciion.

deficient provisions are not severable
from the all of the submitted provisions,
EPA must disapprove the submittals,
consistent with section 301(a) and
110{k)(3) of the Act. Each of the six
portions of the State submittals is
severable from each other, Therefore,
EPA is disapproving each of the
following severable provisions of the
submittals:

* The submitted 1997 8-hour ozone
NAAQS Major Nonattainment NSR SIP
revision,

s The submitted 1-hour ozone
NAAQS Major NNSR SIP revision,

s The submitted Major NSR reform
SIP ravision with PAL provisions,

* The submitted Major NSR reform
SIP ravision with no PAL provisions,

o The submitted Minor NSR Slandard
Parmit for PCP SIP revision, and

¢ The submitted definition of “BACT”
under 30 TAC 116.10(3) for Minor NSR,

The provisions in these submittals for
each of the six portions of the SIP
revision submittals were not submitted
to meet a mandatory requirsment of the
Act. Thorefore, this final action to
disapprove the submitted six portions of
the Stale submittals does not irigger a
sanctions or Federal Implemantation
Plan clock. See CAA saction 178(a).

B. What ather actions is EPA teking?

EPA is taking action in a separate
rulemaking action published in today's
Federal Register on the severable
revisions that relate to Prevention of
Significant Deterioration. The affected
provision that is being acted upon
separately in today's Federal Register is
30 TAC 116.160.

Woe are taking no action on 30 TAC
116.400, 116,402, 116.404, and 116.408,
submitted Fehruary 1, 2006, These
provisions implement section 112(g) of
the Act, which is outside the scope of
the SIP, We are also making an
administrative correction relating to 30
TAC 116.115(c)}{2)(B){ii}{I). In our 2002
approval of 30 TAC 116.115 we
included an explanation in 40 CFR
52.2270(c) that 30 TAC
116,116{c}{(2)(B)(ii)(I) is not in the SIP
because it implements section 112(g) of
the Act, which is oulside the scope of
the SiP. In a separato action published
April 2, 2010 (75 FR 16671}, we
inadvertently ramovad the explanation
that states that this provision is not part
of tha STP.

We are taking no action oun severable
portions of the June 10, 2005, submittal
concerning 30 TAC 101,1 Detinitions.
We will take action on these portions of
the submittal in a later rulemaking.

Finally, we are taking no action on
soverable portions of the February 1,
2006, submittal which relale to
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Emergency and Temporary Orders. We
will take action on these portions of the
submittal in a later rulemaking.

IT. What is the background?

A. Summary of Our Proposed Action

On September 23, 2009, under Docket
Na, EFA-R06-0AR-0133, EPA
proposed to disapprove revisions Lo tho
SIP submitted by the State of Texas that
relate to revisions to the New Source
Review (NSR) State Implementation
Plan (SIF); (1) Prevention of Significant
Deterioration (PSD), (2) Nonattainment
NSR (NNSR] far the 1997 B-Hour Ozone
Standard, {3) NNSR for the 1-Hour
Ozone Slandard, (4) Major NSR Reform
[ar PAL provisions, (5) The Major NSR
Raform SIP requirements without the
PAL provisions and (6) The Standard
Permit for PCP. See 74 FR 48467, These
affected provisions that we propoesed to
disapprove were 30 TAC 118.12,
116.121, 116,150, 116.151, 116.160,
116.180, 116,183, 116.1484, 116.1886,
116.188, 116,190, 116.192, 116,194,

116.196, 116,198, 116.610(a), and
116.517 under Chapter 116, Control of
Air Pollution by Permits for New
Construction or Modification. EPA also
proposed on September 23, 2008, under
Docket No, EPA-R06—-DAR-2005~TX~
0025 (see 74 FR 48450, at 48463—-48464}),
to disapprove a revision to the SIP
submitted by the State that relates to the
State's Minor NSR definition of BACT.
The affected definition that we
proposed to disapprove was 30 TAC
116,10{3). See 74 FR 48450, at 48463—
48464, EPA finds that each of these six
submitted provisions is severable from
each other. EPA also finds that the
submittad definition is sevarabla from
the othar submitals.

EPA is laking aclion in a separate
rulemaking action published in today's
Federal Register on the severable
revisions that relate to Prevention of
Significant Deterioration, The affected
provision that is being acted upon
separately in today's Federal Register is
30 TAC 116.160.

EPA proposed on September 23, 2009,
under Dockel No. EPA-R06-0AR-0133,
1o action on the following regulations:

« 30 TAC 116,400, 116.402, 116.404,
116.406, 116.610(d). These regulations
implement section 112{g) of the CAA
and are outside the scope of the SIP;

» 30 TAC 116.1200. This rogulation
relates to Emergency and Temporary
QOrders and will be addressed in a
soparate action under the Settlement
Agreement in BCCA Appeal Group v.
EPA, Case No, 3:08-cv-01491-N {N.D,
Tex).

B. Summary of the Submittals
Addressed in This Final Action

Tables 1 and 2 below summarize the
changes that are in the SIP revision
submittals, A summary of EPA's
evaluation of each section and the basis
for this final action is discussed in
sactions [T through V of this preamble.
The TSD (which is in the docket}
includes a detailed evaluation of the
submittals.

TaABLE 1—SUMMARY OF EACH SIP SUBMITTAL THAT IS AFFECTED BY THIS ACTION

Date sub- Date of
Titte of SIP subminal miitted ta state Ragulations affected In this
EPA adoption action
Qualified Facilitles and Modificatlon to Exlsling Facllities 3/18/1996 2/141996 | 30 TAC 116.10—defInltion of “BACT".
NSR Rule Revisions; seclion 112(g) Rule Review for 7/22/1998 6/17/1998 | 30 TAC 116.30{3)—defInition of “BACT".
Chapter 118.

New Source Review for Eight-Hour Qzone Standard ...... 6/10/2005 5/25/2005 | 30 TAC 116.12 and 115,150,

Federal Naw Source Review Permit Rules Beform ... 21172006 1/11/2006 | 30 TAC 116,12, 116,121, 116,150, 116,151, 116.180,
116,182, 116.184, 116,186, 116.188, 116.180,
116.192, 116.194, 116.196, 116.198, 116.400,
116.402, 116.404, 116.406, 116.610, 116.617, and
116.1200.

TABLE 2—SUMMARY OF EACH REGULATION THAT IS AFFECTED BY THIS ACTION

Saction Title S"é%'ggal Description of change Final action
Chapter 116—Contral of Air Pollution by Permits for New Construction or Modification
Subchapter A—Definitions
30 TAC 116.10(3) .vvvvrvrrveen Dafinitlon of “BACT" «vreerccrrnrenns 3/13/1896 | Added new deflnition .......ceovevnenenn | Disapproval,
7/22/1998 | Repealed and & new definilion
submitted as paragraph (3).
30 TAC 118.12 ..ecvveverennee | NoONattalnment Review Definitions 6/10/2005 | Changed several definitions to | Disapproval.
implement Faderal phase | rule
Implementing 8-hour ozone
standard,
Nonattainment Review and Pre- 2/1/20086 | Renamed section and added and | Disapproval.
vantion of Significant Deteriora- revised definitions to implemsnt
tlan Definiticns, Federal NSR Reform ragula-
tlons.
Subchapter B—New Source Review Permits
Divisien 1—Permit Application
30 TAC 116,121 ..o | Actual to Projected Actual Test 2/1/2008 | New Bection ... | Disapproval.

for Emissions Increasse.
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TABLE 2—SUMMARY OF EACH REGULATION THAT I8 AFFECTED BY THIS ACTION—Continued
Section Title Sté%gga' Desctiption of change Final actlon

Division 5—Nonattainment Review

30 TAC 116,150 .cevrvrrernnes New Major Source or Major Modi- 6/10/2005 | Aavised section to implement | Disapproval.
ficatlon in Qzone Nonattain- Federal phase | rule Imple-
ment Area. menting 8-hour ozone standard.
2/1/2006 | Revised section to implement | Disapproval.
Federal NSR Reform regula-
tlons.
30 TAC 116.151 ....cocvvvveneee. | Naw Major Source or Major Modi- 2/1/2006 | Revised sectlon 1o Implement | Disapproval.
fication In Nonattalnment Areas Fedaral NSR Reform regula-
Other Than Ozons. tions.
Subchapter C—Plant-Wide Applicability Limits
Division 1—Plant-Wide Applicability Limits
30 TAC 116,180 .evrersererriinens | APPIHCEBIIY oovvvvvrrerrsaesssserasssssssesnas 2/1/2008 | New Saction ..... ... | Disapproval.
30 TAC 116,182 ...cceersurenne. | Plant-Wide Applicability Limit Per- 2/1/2006 [ New S8cHON .crmeerisiinennen | Disapproval,
mit Application,
30 TAC 118.184 ...ccoissnnnenrs | Application Review Schedule ..., 2/1/2006 { New Seclion ........cwrerisivrnrennnnns | Disapproval,
30 TAG 116,186 ........cs-reo. | GBNEral and Special Conditions ., 2/1/2008 | New Saction Disapproval.
30 TAC 116,188 ... ... | Plant-Wide Applicability Limii ......, 2/1/2006 | New Saction Disapproval.
30 TAG 116.180 ...... Federal Naonattalnmant and Pre- 2/1/2006 | New Section Disapproval.
vantion of Signiflcant Deteriora-
) tion Review.
30 TAC 118.182 ......covereee. | Amendments and Alterations ....... 2/1/2006 | New S8ctlon ......emmesmeesn | Disappraval.
30 TAC 116184 .......ivveeeeee- | Public Notice and Comment ........ 2/1/2006 | New Sectlon . | Disapproval.
30 TAC 118,196 ..vvvvvvvvreeee .. | Renawal of a Plant-Wide Applica- 2/1/2008 | New SaCtlon .....cueaemmsennea, | Disapproval,
bility Limit Permit.
30 TAC 118,198 .vnrcrarnarens Expiration and Voidance .....c...... 2/1/2006 | New SECHON ...vvnrverinsnnnnaens | Disapproval,

Subchapter E—Hazardous Alr Pollutants: Regulations Governing Constructed and Reconstructed Sources

(FCAA, §112(g), 40 CFR

Part 63)°
30 TAC 116,400 ...ococeeinrenr Applicabllity ... . 2A1/2006 | Recodification from sectlon | No action.
30 TAGC 116,402 ...ccovvrnnsnr EXCIUSIONS v 2/1/2006 H;c10?:|'l1fl?:g'tlon from  section | No actlon.
30 TAC 116.404 .ovvevrrravens APPHCAION covcrevcrvernrrrrenrissirisriseasns 2/1/2006 ﬂJ&Jﬂ%lli?:?ﬂlnn from  section | No action.
30 TAC 116,406 .......csseeene | PUBlic Nofice Requirements ......... 2/1/2006 H%clo:d'iz‘lzrgitun from  seclion | No action,

Subchapter F—Standard Permits

30 TAC 118,610 .crvceviirnnns | APPHCEBIMY ceorcieiiiiiissssisinnsnnns 2/1/2006 | Revised paragraphs (a), (a}{1) | - Disapproval of paragraph
through (a)(5}, (b), and {(d)*®, (a)
- No acticn on paragraph
d
30 TAC 116,617 eevvrcararsanns State Pollution Cantrol Projact 2/1/2006 | Replaced  former 30 TAC | Disapproval.
Standard Permit, 116.617—5landard Permit for
Pollution Contral Projects®.
Subchapter K—Emergency Ordersd
30 TAC 116.1200 ...vvreisrees | APPHCEBINLY 1vvvvvesscssnassssrssssisinsnsns 2/1/2006 | Recodification  frem 30 TAC | No aclion,

116.410.

° Recodification of former Subghapter C. These provislons are not SiP-approved.,
b 30 TAC 116.610(d) is not SIP-approved.
=30 TAC 116.617 is nat SIP-approved.

d Recodification of former Subechapter E. These provislons are not S{P-approved.

C. Other Relevant Actions on the Texas
Permitting SIP Revision Submittals

Final action on the submitted Major
NSR SIP elements and the Standard

Permit is required by August 31, 2010,
as providad in the Consent Docroe
entered on January 21, 2010 in BGCA
Appeal Group v, EPA, Case No, 3:08-

cv-01491~N [N.D, Tex). As requirad by
the Consent Decree, EPA published its
final actions for the following SIP
revisions: (1) Texas Qualified Facililies
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Program and its associated General
Definitions on April 14, 2010 (See 75 FR
19467); and (2) Texas Flexible Parmits
Program on july 15, 2010 (See 75 FR
41311).

TCEQ submitted on July 16, 2010, a
proposed SIP revision addressing the
PSD SIP requirements, We are acting
upon the previous PSD SIP revision
submittal of February 1, 2006, and the
newly submitted PSD SIP revision in a
separate rulemaking. Additionally, EPA
acknowledges that TCEQ is developing
a proposed rulemaking package to
address EPA's concerns with ravisions
to the New Source Review [NSR) State
Implemontation Plan (SIP};
Nonattainment NSR (NNSR] for the
1997 8-Hour Ozone Standard and the 1-
Hour Ozone Standard, NSR Reform, and
lhe PCP Standard Permit, We will, of
course, consider any rule changes if and
when they are submitted to EPA for
review. However, the rules before us
laday are those of Texas's current 1997
8-Hour Ozone Standard NNSR Program,
1-Hour Ozone Standard NNSR Program,
NSR Reform Program, PCP Standard
Permit, and wa have concluded that
thuese current Programs are not
approvable for the reasons set out in this
naotice.

. Did we receive public commenlts on
the proposed rulemaking?

In response to our September 23,
2009, proposal, we received comments
from the following: Association of
Elactric Companies of Texas [AECT);
Austin Physicians for Social
Responsibility (PSR); Baker Botts,
L.L,P., on behalf of BCCA Appeal Group
(BCCAY); Baker Botts, L,L.P,, on behalf of
Texas Industrial Project (TIP); Bracewell
& Guiliani, L.L.P., on behalf of the
Electric Reliability Coordinating
Council (ERCC); Citizens of Grayson
County; Gulf Coast Lignite Coalition
(GCLGY; Office of the Mayor—City of
Houston, Texas (City of Houston); Harris
County Public Health and
Environmental Services (HCPHES);
Sierra Club—Houston Regional Group
{Sierra Club); Sierra Club Membership
Services (including 2,062 individual
comment lgtters} (SCMBE); Texas
Chemical Council [TCC); Texas
Commission on Environmental Quality
(TCEQ); Toxas Associalion Business;
Members of the Texas House of
Representativas; Texas Association of
Business [TAB): Texas il and Gas
Association (TxOGA); and University of
Texas at Austin School of Law—
Environmental Clinic (the Clinic) on
behalf of Environmental Integrity
Project, Environmental Defense Fund,
Galveston-Houston Association for
Smog Prevention, Public Citizen,

Citizens for Environmental Justice,
Sierra Club Lone Star Chapter,
Community-In-Power and Develupment
Association, KIDS for Clean Air, Clean
Air Institute of Taxas, Sustainable
Energy and Economic Development
Coalition, Robertson County: Our Land,
Our Lives, Texas Protecting Our Land,
Water and Environment, Citizens for a
Clean Environment, Multi-County
Coalition, and Citizens Opposing Power
Plants for Clean Air.

Wa respond to these comments in our
evaluation and roview under this final
action in section IV below.

IV. Whal are the grounds for Lhese
actions?

This section includes EPA's
evaluation of sach part of the submitled
rules. The evaluation is organized as
follows: (1) A discussion of the
background of the submitted rules; (2) a
summary and response Lo each
comment received on the submitted
rile; and (3) the grounds for final action
on each rule.

A. The Submitted Minor NSH State
BACT Degfinition SIP Revision

EPA proposed {o disapprove this
savarahle definition of BACT in 30 TAC
116.10(3), submitted March 13, 1998,
and July 22, 1998, when EPA proposad
to disapprove the Texas Qualified
Facilities Program (under Docket No.
EPA-R0O6—-0AR-2005-TX~-0025). See 74
FR 48450, at 4846348464, The
submittals on March 13, 1998, and July
22,1998, include a new regulatory
definition for the Texas Clean Air Act’s
definition of “BACT,” defining it ay
BACT with consideration given to the
technical practicability and economical
reasonahleness of reducing or
eliminating emissions.

1. What is the background for the
submitted definition of BACT under 30
TAC 116.10(3) as proposed under
Docket No, EPA-RO6-0AR-2005-TX~
00257

Qn July 27, 1972, the State of Texas
revised its January 1972 permitting
rules, then Regulation VI at rule 603.18,
to add the Texas Clean Air Act statutory
requirement that a propased new
facility and proposed modification
utilize BACT, with consideration to the
technical practicability and economical
reasonableness of reducing or
eliminating the emissions from the
facility. TPA approved the revisod
603.16 into tho Texas SIP 2 and that

2 Tha Jenuary 1972 Texas NSR rules, as rovisod
ini July 1972, require o prapased new facility or
madificalion 1o utilize “hest available canirol
lechinolagy, with consideration 1o the inchnical
practicobility and ncoenomic ressonahloness of

provision is presently codified in the
Texas SIP at 30 TAC 116.111(a){2)(C).

The Texas NSR SIP includes not only
the PSD BACT definition ? but also a
requirement for a source to perform a
BACT analysis, See 30 TAC
116.111(a)(2)(C). EPA relied upeon this
SIP provision in its 1992 original
approval of the Texas PSD SIP as
meeting the PSD requirement of 40 CFR
52,21(j). See 54 FR 52823, at 52824—
52825, and 57 FR 28093, at 28096—
28096. Both Texas and EPFA interpreted
this SIP provision to require either a
Minor NSR BACT determination or a
Major PSD BACT detarminalion, Since
EFA’s approval of the Texas PSD SIF in
1982, there has been some confusion
ahout the distinction between a State
Minor NSR BACT definition and a PSD
Major NSR BACT definition and the
requiroment that a source must perform
the relevant BACT analysis.

TCEQ in 1996 submitted a regulatory
definition of the TCAA BACT statutery
provision but failed to distinguish the
submitted regulatory BACT definition as
the Minor NSR BACT definition, See the
propased disapproval of the BACT
definition in 30 TAC 116.10{3) at 74 FR
48450, at 40453 (footnote 2), 48463~
48464, TCEQ's proposed ravisions to its
Qualified Facilitips Program
rulemaking, and EPA’s Junc 7, 2010,
comment lattar on TCEQ's Qualified
Facilities Program, for further
information.

reducing or eliminating the emissions rasulting
from the facility.” This definition of BACT is from
the Taxas Cloan Alr Act, EPA approved this into the
Taxas NSR SIP possibly in 1he 1070%s and dofinitoly
on Augusi 13, 1962 {47 FR 35193), When EPA
approved the Texas PSD program SIP revisian
submiitals, including the Slala's incerporalion by
referenca of the Fedaral definition of PSO BACT, in
1682, both EPA and Texas interproted the use of the
TCAA BACT definition to be jor Minor NSR SIP
permilting purposes only, EPA spocifically found
that tha State's TCAA BACT dufinition did nol mest
the Federal PSD BACT definition. We required the
use of the Federal PSD BACT definition for P51 SiP
permilling purposes. See the proposat and final
approvel of the Texas PSD SIP ul 54 FR 52823
[Decembar 22, 1980) and 57 FR 20093 {June 24,
10%2),

ITexes's currend PSD 811 incorpornies iy
reference the Federal PSD definition of BACT in 40
CFR 52.21(b](32). See current 5IP al 30 TAC
110.160{a}. Oa Febrnary 1, 2006, TCEQ submitted
a revision that reorgenized 30 TAC 116,160 and
removed the reference to the BACT definitiun, On
September 23, 2009, EPA propasad to disapprove
the 2008 rovision {0 section 116, becausa of the
roynaval of the ralaronce Lo tho Fadernl PSR BAGT
definition. On July 16, 2010, Texas submiited a
ravision to section 116,160 {hal reinstoled the
refersnce to {the PSD BACT definition in 40 CFR
§2,21[h){12), Ser 30 TAC 118.160(c)(1](A),
subinilled Juky 16, 2010, EPA 15 addrossing tho 2006
and 2010 revisions to 30 TAC 116,180 in a seperate
aclion published in today's Federal Register.
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2. What is EPA’s response to comments
on the submitted Minor NSR definition
of BACT SIP revision?

Comment 1: TCEQ commented (under
Dockat No. EPA-RO6—-0AR-2005-TX~
0025) on the proposed disapproval of
BACT in the Qualified Facilities
proposal that it will consider EPA’s
comments in connection with its
disapproval of the definition of BACT
and plans to revise its definition of
BACT to correct the deficiencics
identified in the proposal.

Responsge: EPA acknowledges TCEQ's
consideration of our comments
regarding our disapproval of the
definition of BACT as well as TCEQ's
plans to revise its definition of BACT to
carrect the deficiencies identified in our
proposal, TCEQ proposed to revise this
definition on March 30, 2010. On June
7, 2010, we forwarded comments to
TCEQ on this proposed rule. In our
comments, we stated that the definition
of the TCAA BACT must he revised to
indicate more clearly that the definition
is for any air contaminant or facility that
is nol subject to the Foderal permitting
requirements for PSD, The propoged
substantive revisions to the regulatory
definilion are acceptable. Nonetheless,
as we axplained in our comment letter,
wa belleve that the TCAA BACT
regulatory definition should be given a
distinguishable nams, e.g., State, Texas,
Minor NSR Best Available Contral
Technology, We recognize that the State
must continue to use the term BACT
sinee it is in the TCAA; we believe that
TCEQ could add hefore “BACT”
however, Texas, State, or Minor NSR, to
clearly distinguish this BACT definition
from the Federal PSD BACT definition.

Comment 2: The Clinic commented
{under Docket No. EFA-RDG-0AR~
2005~-TX~-0025) on the proposad
disapproval and agress that this
definition cannol be substituted for the
Foderal definition of BACT for purposes
of PSD. The Clinic further commants
that rather than limiting the
applicability of the definition of “Texas
BACT" to minor sources and
modifications, Texas should use a
diffarent acronym for its minor NSR
technology requirement. The use of dual
definitions of BACT within the same
program is too confusing, as evidenced
by the ongoing application of Texas
BACT in the Texas PSD permitting
proceedings.

Response: EPA agrees with the Clinic
that the TCAA BACT regulalory
delinilion cannot be substituted for the
Fedaral definition of PSO BACT. EPA
takes note of the Clinic’s commant
regarding the dual use of the definition
of “Texas BAGT" within the same

program and ensuing confusion, See
Rasponse to Commanl 1 above for
further information.

3, What are the grounds for disapproval
of the submitted Minor NSR definilion
of BACT SIP revision?

EPA is disapproving Lthe submitted
definition of BACT under 30 TAC
116.10(3) as proposed under Docket No.
EPA-RU6-0AR-2005-TX-0025, EPA
proposed to disapprove this severahle
definition of BACT in 30 TAGC 116.10(3),
submitted March 14, 1996, and July 22,
1998, when EPA proposed to
disapprove the submitted Texas SIP
revisions for Modification of Existing
Qualified Facilities Program and
General Dalinitions {under Docket No,
EPA-RD6-0AR-2005-TX~-0025). See 74
FR 48450, at 4846348464,

EPA receivad comments from TCEQ
and the Clinic regarding the proposed
disapproval of this submitted definition
as a revision to the Texas NSR 5IP. See
our response to these comments in
section IV.A.2 above. The submitted
regulatory BACT definition of the TCAA
provision at 30 TAC 116.10{3) fails lo
apply clearly only for minor sources and
minor modifications at major stationary
sources, See the proposed disapproval
of the BACT definition in 30 TAC
116.10{3) at 74 FR 48450, at 40453
(footnote 2), 48463-48464, TCEQ
(ualified Facilities proposal, and EPA's
Qualified Facilities comment lelter, for
further information. Moreover, we
strongly recommaend, as suggested in
commeoents from the Clinic, that Texas
adapt a prefatory term before its TCAA
BACT desfinition, e.g., State, Texas, or
Minor NSR, to aveid any confusion with
the term BACT as used by the CAA and
the major source PSD program.

B. The Submitted Anti-Backsliding
Magjor NSR SIP Requirements for the 1-
Hour Ozone NAAQS

1, What is the background for the
submitted anti-backsliding Major NSR
SIP requirements for the 1-hour ozone
NAAQS?

On July 18, 1997, EPA promulgated a
new NAAQS for nzene based upon 8-
hour averape concentrations. The 8-hour
avaraging period replaced the previous
1-hour averaging period, and the lavel of
NAAQS was changed from 0.12 parts
per million (ppm) to 0.08 ppm (62 TR
38865).4 On April 30, 2004 (69 FR

40n March 12, 2008, EPA significently
strengthunerd he 1997 8-hour ozone slandard, to a
leval of 0.075 ppm. EPA is developing rules neaded
for implomenting the 2008 revised 8-hour ozons
standard and has received lhe States' submitials
Identilying areas wilh thelr boundaries they
idanlily to be designated nonatlsinmanl, EPA is
roviewing tha Slates' submitled data,

23951), we published a final rule that
addressed key slements related to
implementation of the 1997 8-hour
ozone NAAQS including, but not
limited to: revocation of the 1-hour
NAAQS and how anti-backsliding
principles will ensure continued
prograss toward attainment of the 1997
#-hour ozone NAAQS. We codified the
anti-backsliding provisions governing
the transition from the revoked 1-hour
ozons NAAQS 1o the 1997 8-hour ozone
NAAQS in 40 CFR 51.905(a). The 1-
hour ozune major nonattainment NSR
SIP roguiremenls indicated that cortain
1-hour ozone standard requiremants
waere not part of the list of aati-
backsliding requirements provided in 40
CFR 51.905(1).

On December 22, 2008, the DC Cirguit
vacated the Phase 1 Implementation
Rule in its entirety. South Coast Air
Quality Management District, et al., v,
EPA, 472 F.3d 882 {DC Cir. 2008), reh'g
denied 489 F.3d 1245 (2007) (clarifying
that the vacatur was limited to the
issues on which the court granted the
petitions for review). EPA requested
rehearing and clarification of the ruling
and on June 8, 2007, the Court clarified
that it was vacating the rule only to the
extent that it had upheld petitioners’
challenges, Thus, the Courl vacated the
provisions in 40 CFR 51.905(e) that
waived obligations under the revoked 1-
hour standard fer NSR. The court’s
ruling, theretore, maintains major
nonattainmant NSR applicability
thresholds and emission offsets
pursuant to classiBcalions previously in
effect for aress designated
nonattainment for the i-haur nzone
NAAQS.

On june 10, 2005 and February 1,
2006, Texas submitted SIP revisions ta
30 TAC 116,12 and 30 TAC 116.150
which relate {o the transition from the
major nondttainment NSR requirements
applicable for the 1-hour ozone NAAQS
to implementation of the major
nonattainment NSR raquirements
applicable to the 1997 8-hour ozans
NAAQS. Texas's revisions at 30 TAC
116.12(18} (Footnota 6 undar Table
under the definition of “major
modification”) and 30 TAC 116,150({d)
introductory paragraph, effective as
State law on June 15, 2005, provide that
for “the Houston-Galveston-Brazoria,
Dallas-Fort Warth, and Beaumont-Port
Arthur eight hour ozone nonattainmant
arcas, if the United States
Environmental Protection Agency
promulgates rules requiring new source
review permit applications in these
areas o be evaluated for nonattainment
new source review according to the
area's one-hour standard classification,”
then “each application will be evaluated
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according to that area’s one-hour
stundard clagsification” and ** * * the
de minimis threshold test (netting) is
required for all modifications to existing
major sources of VOC or NOy in that
area * * *” The footnote 6 and the
introduclory paragraph add a new
requirement for an affirmative
rogulatory action by EPA on the
reinstatement of the 1-hour ozone
NAAQS major nonattainment NSR
requirements befora the Ingally
applicable major nonattainment NSR
requirements under the 1-hour ozone
standard will be implemented in the
Texas 1-hour ozone nonattainmeni
areas,

The currently approved Texas major
nonattainment NSR SIP does not require
such an affirmative regulatory action by
EPA before the 1-hour ozone major
nonattainment NSR requirements come
into effect in the Texas 1-hour ozone
nonattainment areas, The current SIP
statas at 30 TAC 116.12(18) (Fontnote 1
under Table 1) that “Texas
nonattainment area designations are
specified in 40 Code of Federal
Regulations § 81.344." That section
includes designations for the eng-hour
standard ugs well as the eight-hour
slandard. Moreovar, the submitted
revisions to 30 TAC 116.12(18) and
116.150(d) do not comport with the
South Coast decision as discussed
ahova,

The court opinion maintains the
lower applicability thresholds and more
stringent offset ratios for a 1-hour ozone
nonattainment ares whose classification
under thal standard was higher than its
nunattainment classification under the
8-hour standard. In the submitted ruls
ravision, the lower applicability
thresholds and more stringent offset
ratins for a classified 1-hour ozone
nonatininment area would not ho
requirad in a Texas 1-hour ozone
nonattainmenl area unless and until
EPA promulgated a rulemaking
implementing the South Coast decision.
Although EPA proposed that the Texas
revision relaxes the requirements of the
approved SIP and we stated that EPA
lacks sufficient information to
determine whether this relaxation
would not interfere with any applicablse
requiromoent concerning attainment and
reasonable Further progress, or any other
applicable requirement of the Act (see
74 FR 48467, at 48473) we have now
determined that il is unnecessary to
reach this issus bacause the revision
nonetheless fails to comply with the
CAA, whereas, the existing approved
SIP meets CAA requiremenls,

2, What is EPA’s response {o commaents
on the submitted anti-backsliding Major
NSR SIP requirements for the 1-Hour
Ozone NAAQS?

Comment! 1; TCEQ commented Lhat
the anti-backsliding issue associatad
with the status of the requiremants [or
compliance with the 1-hour ozons
NAAQS with the implemantation of the
8-hour ozone NAAQS was delayed by
litigation that took several years to
become final. TCEQ adopted changes to
30 TAC 116.12(18) in June, 20058, prior
to the resolution of the litigation, After
the South Coast decision, EPA
subsequently stated it would conduct
rulemaking tp address the 1-hour ozone
NAAQS requirements.s TCEQ commits
to work with EPA to ensure that tha rule
is revised to comply with current law.

Response: EPA acknowledges TCEQ's
commitment to revise its State rules to
implement the Major NSR anti-
bucksliding requirement. However, the
2007 Meyers Memorandum cited in the
commont did not indicate that States
should await EPA rulomaking haefore
taking any nocessary sleps te comply
with Lthe South Coast decision. Ralher,
tha memorandum encouraged the
Regions to *have States comply with the
court decision as quickly as possible.”
The memorandum's reference to
*rulemaking to conform our NSR
regulations to the court’s decision” was
not intended to suggest that States could
simply ignore the court’s decision until
EPA had updated its regulations ta
reflect the vacatur,

Comimnent 2: The Clinic commented
that Texas rules limit enforcement of the
1-hour ozone NAAQS in violation of
South Coast Air Quality Management
District v. EPA, As a result of this
decision, States musl immediately
comply with the formerly revoked 1-
haour ozone requirements, including
NNSR applicability thresholds and
emission offset raquirnments. Texas
rules include two provisions that
raguire EPA to conduct rulemaking
betore TCEQ can begin enforcing the
one-hour standard classification
requirements for NAAQS, See 30 TAC
116,12{18), Table I, and 116.150(d).

Response: See response to Comment
1.

% See New Source Raview (NSR) Aspocts of the
Decision af the U.S, Gourt of Appeals for the
District of Golumbis Circuit on the Phase I Rule to
[iptement the B-FHour Ozona National Ambient Air
Quality Standards {(NAAQS), from Robert ], Meyers,
Principal Deputy Assistant Administrator, 10 EPA
Regional Administrators, daied October 3, 2007.
Tlsis memorandum is ins the dockel for (his aclion
numbered EPA-ROG-DAR-2006—0133-0007 and is
available at: hitp://www. regulations.govisearch/
HRegs/
homehtmliidocumentDetuil?R=02000062801 987 ff,

Comment 3: BCCA, T1P, TCC,
commented that the Texas rules
regarding the 1-howr/8-hour transition
are neither inconsistent with the CAA,
nor the court's decision in South Coast.
With its remand to EPA following
vacatur of parts of the Phase 1 transition
rule, the South Coast court did not offer
spacific direction concerning
implementation of the backsliding
raquiraments as they apply to NSR.
However, the court in its Opinion on
Petitions for Rehearing “urged” EPA “to
act promptly in promulgating a revised
rule that etfectuates the statutory
mandate by implementing the eight-
hour standard * * *.” South Coast Air
Quality Mgmt, Dist. v. EPA, 489 F.3d
1245, 124848 (DC Cir, 2007),

The commenters note that consistent
with the court’s direction in South
Coast, the language of CAA §172(s)
sugpests that EPA must take definite
action to implement anti-backsliding
requirements:

If the Administrator relaxes & national
primary ambient air quality slandard * * *
the Administrator shall, within 12 months
after the relaxation, promulgato requirements
applicable o all areas which have not
attalned that standard as of the date of such
rolaxation. Such requirements shall provide
[or conlrals which are nol less siringoent Lhan
the controls applicable to areas designated
nonattainment before such relaxation.

42 U.5.C. 7502(e) (amphasis addad).
Commenters claim that an October 2007
memorandum from EPA Deputy
Administrator Robert Meyers stated that
EPA intends to undertake rulemaking to
conform the Agency’s NSR regulations
io the South Coast decision and yet EFA
has not yet proposed such a rule. The
foomete 6 and Intreductory paragraph
cited in EFA’s propased disapproval are
consistent with CAA §172(e) and not a
basis for disapproval of the proposed
SIP revision. TCC staled that it is
reasonable for TCEQ to undarstand that
soma EPA action is necassary befora it
proceads with appropriate rule changes
to reinstate the major NNSR
applicahility thresholds and emission
offset requirements, and this is not a
rational basis to justily disapproving the
State's rules.

Response: BPA disagress with the
claim that States aro under no obligalion
to take steps to comply with the Seuth
Coast decision until EPA updatss its
regulations. Neither the court's vacatur
of the provision that waived States’
obligation to include in their $IPs NSR
provisions meeting the requiroments for
the 1-hour standard nor section 172(e)
mandate that EPA promulgate a rule
before such a reguirament applies,

As EPA provided in the preamble to
the Phase 1 Implementation Rule and as
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recognized by the Court in South Coast,
CAA §172(e) doss not apply because
the 1997 8-hour NAAQS was a
strengthening, rather than a relaxation,
of the 1-hour NAAQS. See 69 FR 234951,
at 23972 (April 30, 2004); 488 F.3d at
1248, However, in the preamble to the
Phase I implementation Rule, we cited
to section 172(e) of the CAA and stated
that “if Cungress intended areas to
remain subject to the same level of
control where o NAAQS was relaxod,
they also intended that such controls
not be weakened where the NAAQS is
made more stringent.” See 69 FR 23951,
al 23972 {April 30, 2004). Thus, aven if,
as suggested upon revocation of a
standard in the absence of an EPA rule
retaining them pursuant to section
172(e), that would hold true only where
section 172(e) directly applied, i.e.,
where EPA had promulgated a less
stringent NAAQS. Regardless, EPA
disagrees with that interpretation of
section 172({e). Rather, EPA interprets
the CAA as retaining requirements
applicabls to any area, but allowing EPA
througl rulemaking to develop
alternatives approaches or processos
thal would apply, so long as such
alternatives ensure that the
requirements are no less stringenl than
what applias under the Act. Thus, in the
gase, once tha Court vacated EPA
determination under the principles of
soction 172(e) that NSR as it applied for
the 1-hour NAAQS should no longer
apply, that requirement, as established
under the CAA, once again applied, We
do not believe that the interpretation
suggestad by the commenters isa
reasonable interpratation as it would
allow areas to discontinue
implementing measures mandated by
Congress with respect to a revoked
standard in the absence of EPA
rulemaking spocifically retaining such
abligations, Such & rosult would be
counter to the health-protective goals of
Lthe CAA and inconsistent with the
South Consl decision, which upheld
EPA's authority to revoke standards hut .
only where adequate anti-hacksliding
requirements were in place,

Nor do we believe that the language
cited by the commenter from the South
Coast decision supports their claim that
rulemaking is necessary before the
statutory 1-hour NSR requirement
applies. The quoted language from the
court's opinion immediately follows &
suntence that perfains to the
classification issue that was decided by
the Court. Specifically, the Court notos
that sume partios objocted to a partial
vacatur of Lhe rule because it would
“inequitably exempt Subpart 1 areas
from regulation while the ramand is

pending.” See 488 F.3d at 1248. In other
wards, cortain Stales with areas subjact
to subpart 2 claimed it would be
inaquitable for such areas to remain
subject to planning obligations while
subpart 1 areas would he “exempt.” The
Court responded by saying that a
complete vacatur “would only serve to
stall progress where it is most needed”
and then urges EPA “to act promplly in
promulgating a revised rule.” See 489
T.3d at 1248. Thus, this portion of the
opinion expressly addressod the nood
for EPA Lo promulgate a rule quickly so
that areas that had been classified as
subpart 1 would no longer be “exempt”
from planning requirements for the 1997
ozona NAAQS, which requirements ara
linked to whether an area is subject only
to subpart 1 or alse subpart 2 and to an
area's classification under subpart 2,

For these reasons, the effect of the
portion of the court’s ruling that vacated
the waiver of the 1-hour NSR abligation
is to restore the statutory obligation for
areas that were nonattainment for the 1-
hour standard at tho timo of designation
for the 1997 8-hour standard to include
in their 8IPs major nonattainment NSR
applicability thresholds and emission
offsets pursuant to the area's
classifications for the 1-hour ozone
NAAQS at the time of designation {or
the 1997 nzone NAAQS.

In addition, the Court specifically
concluded that withdrawing 1-hour
NSR from a SIP “would constitute
impermissible backsliding,” See 472
F.3d at 900, Thus, it would be
inconsistent with the South Coast
decision [or Texas to withdraw the 1-
hour NSR applicability thresholds and
emission offsets from its SIP. Texas's
proposed addition of SIP language
condilioning implementation of the 1-
hour NSR thresholds and offsets on an
affirmative regulatory action by EPA
would be equivalent, in terms of human
health Impact, lo a temporary
withdrawal of those requirements from
the SIP, and therefors would be
inconsistent with the Court's decision,

Finally, we note that the 2007 Meyers
Memorandum cited in the comment did
nnt indicata that Stales should await
EPA rulemaking before taking any
necessary steps to comply with the
South Coast docision, Rather, the
memorandum sncouraged the Regions
to “have States comply with the court
decision as quickly as possible.” The
memorandum's reference to
“rulemaking to conform our NSR
regulations to the court's decision” was
not intended to suggest that States could
simply ignore the court's decision until
EPA had updated its regulations to
reflect the vacatur. EPA proposed to
remove lhe vacated provisions from {ts

regulations on January 186, 2009 {74 TR
2036).

3. What are the grounds for disupproval
of the submitted anti-backsliding Major
NSR SIP requirsments for the 1-hour
ozone NAAQS?

EPA is disapproving the submitted
Anti-Backsliding Major NSR SIP
revisions for the 1-hour ozone NAAQS.
This includes the SIP revisions
submitted June 10, 2008, and Fabruary
1, 2006, with chanpes to 30 TAC 116,12
and 30 TAC 116.150 which relate to the
transition from the major nonattainment
NSR raquiroments applicable for the 1-
hour ozona NAAQS to implementation
of the major nonattainment NSR
requiremsants epplicable to the 1997 8-
hour ozone NAAQS, See section B.1,
first three paragraphs, for the
information regarding EPA's
promulgation of the new 1997 8-hour
ozone NAAQS, EPA's Phase 1
Implementation Rule, the court history,
and the description of the submitted SIP
revisions.

The currently approved Texas major
nonattainment NSR SIP does not require
such an affirmative regulatory action by
EPA before the 1-hour ozone major
nonaftainment NSR requirements can be
implemented in the Texas 1-hour ozone
nonattainment areas, However, the
submitted revisions to 30 TAC
116.12(18) and 116.150(d] do not
comply with the CAA as intorpreted by
the Court in the South Coas! decision
because the opinion does nof require
further action by EPA with respect to
NSR, as discussed above.

EPA received comments from TCEQ,
the Clinic, and industry regarding the
proposed disapproval of these
submitted SIP revisions. See our
response to these comments in section
IV.B.2 above. We are disapproving the
revisions as not mecting part D of the
Act as interpreted by the Court in South
Coast for the Major NNSR SIP
recuirements for the 1-hour ozone
NAAQS. See the proposal at 74 FR
48467, at 48472-48473, our background
for these submitted SIP revisions in
section TV.B.1 above, and our response
to comments on these submitted SIP
revisions in section IV.B.2 above for
additional information,

C. The Submitted Mafor Nonattainment
NSR SIP Requirements for the 1997 8-
Hour Ozone NAAQS

1. What is the background for the
submitted Major Nonattainment NSR
SIP requiremants for the 1997 8-hour
ozone NAAQS?

EPA interprets its Major NSR SIP
rules to require that an applicability
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determination regarding whether Major
NS3R applies for a pollutant should be
based upon the designation of the area
in which the source is located on the
date of issuance of the Major NSR
permit. EPA also interprets the Act and
its rules that if an area is designated
nunaftainment on the date of issuance of
a Major NSR permit, then the Major
NSR permit must be a NNSR permit, not
a PSD permit, If the area 15 designated
attainment/unclassifioble, then under
EPA's interpratation of the Act and ils
rules, the Major NSR permil must be a
PSD permil on the date of issuance. See
the following: sections 160, 165,
172{c)(5) and 173 of tha Act; 40 CFR
51.165{a)(2){i) and 51.186(a)(7)(i). EPA’s
interpretation of these statutory and
regulatory requirements is guided by the
memorandum issued March 11, 1991,
and titled “New Source Review {NSR)
Program Transitional Guidanes,” issued
March 11, 1891, by John 8. Seits,
Director, Office of Air Quality Planning
and Standard,?

Revised 30 TAC 116.150{a), as
subimitted June 10, 2005 and February 1,
2006, now reads as {ollows under State
law:

(a) This section applies to all new
source review authorizations for new
construction or madification of facilities
as follows:

(1) For all applications for facilities
that will be located in any area
designated as nonattainment for ozone
under 42 United States Code (U.S.0.),
7407 et seq. on the sffective date of this
soction, the issuance date of the
authorization; and

(2) For all applications for facililies
that will be located in counties for
which nonattainment designation for
nzone undar 42 U.5.C. 7407 et seq.
bacomes effective aftar the effactiva date
of this section, the date the application
is administratively complete.?

The submitted rule raises two
concerns, First, the revised language in
the submitted 30 TAC 116.150(a) is not
clear as to when and where the
applicability date will be set by the date
the application is administratively
vomplete and when and where the
applicability date will be set by the

& ¥ou van access this document at: hitp:/Awvivw,
epa.govittn/nsr/gen/nstrang.pdf.,

71t is our understonding of Slate law, that o
“facilily” can be an “emissions uni{,” i.e., any part
of a stelionary source that emits or moy have the
polential 1o emil any air contaminant. A “fucility”
also can be 4 piece of eguipment, which is smaller
lhan an "amissions unil." A “facility” can be a
“major stationary source” as defined hy Foderal law.
A “Iaciiity” under State law can be more than ane
“major stationary souree,” Il can include every
winissions point on a company site, without lmiling
these maissions points to only those belonging ta
the samo industrinl growping (SIC code).

issuance date of the authorization, The
rule, adopted and submitted in 2005,
applies the date of administrative
completeness of a permil application,
not the date of permit issuance, where
setting the date for determination of
NSR applicability after June 15, 2004
(the sffective date of nzone
nonattainment designations). The
submitted 2006 rule adds the date of
permit issuance, Unfortunately, the
submillad 2006 rule by introducing a
bifurcated structure creates vagueness
rather than clarity. The effective date of
this new bifurcated structure is
Fohruary 1, 2006, 1t is unclear whether
this means under subsection (1} that the
permit issuance date is used in existing
nonatlainment areas designated
nonattainment for ozone befors and up
through February 1, 2006. Thus, the
proposed revision lacks clarity on its
face and is therefore not enforceable,
Second, to the extent that the date of
applicalion completeness is used in
cortain instancaes to establish the
applicability date for Nonattainment
NS5R requirements, such use is contrary
io EPA’s interpretation of the governing
EPA regulations, as discussed above.
Thus, based upon the above and in
the absence ol any explanation by the
State, EPA proposed to disapprova the
SIP ravision submittals for not meating
the Major NNSR SIP requiremants for
the 1997 8-hour ozone standard. See the
proposal at 74 TR 28467, at 48473-
48474, for additional information.

2. What is EPA’s response to comments
on the submitted Major Nonattainment
NSR S1P roquirements for the 1997 8-
hour ozone NAAQSY

Comment 1;: TCEQ commentad that {n
2006 it had revised the rule to clarify
and implement EPA interpretation that
the applicahility date is the date of
permii issuance, as woll as provida for
the possibility of new nonatlainment
areas, The 2006 submittal also added a
new hifurcated structure to the rule for
whan applicabilily is based upon data of
submittal of a complete application and
when applicahility is based upon the
date of permit issuance. TCEQ further
agrees that this new bifurcated structure
is unclear, TCEQ commits to work with
EPA to comply with current rule and
practice,

Response: EPA acknowledges TCEQ's
commitment to revise the rule to clarify
and implement EPA's interpretation of
the Act that the applicability date is the
date of permit issuance for all
nonattainment areas, including
applicability in newly designated
nonattainment areas.

Comment 2: TCEQ, tha Clinic, BCC,
TIP, and TCC commented on the

definition of “facility” as used in its
submitted Major Nonattainment NSR
SIF Requirements for the 1987 8-hour
ozone NAAQS. They also commented
on this definition under the evaluation
of the Submitted Non-PAL Aspects of
the Major NSR SIP Requirements in
section IV,

Response: See section IV.E.2,
Comments 1 through 3, for the
comments and EPA's response on the
definition of facility,

Comment 3: The Clinic commented
that TCEQ's rulas fail to raquire all NSR
applicability determinations to be based
on the applicable attainment status of an
arca on the date of permit issuance, as
requirad under the CAA. Texas rule
authorize certain sources to construct or
modify in a nonattainment area to
comply with PSD requiroments rather
than NNSR requirements if the facility’'s
permit application is administratively
complete prior to the area's designation
to nonattainment, See 30 TAC
116.150(a), While the rules are vagus as
to what constitutes the “sffective date of
this section,” 30 TAC 116.150(a)(2)
clearly is not approvable becauss it
authorizes facilities to base applicability
determination on the area’s attainment
status as of the date their applications
are administratively complete.

Response: EPA agreus with this
comment,

Comment 4; BCCA, TIP, TCC,
commented that the applicability culoff
established in TCEQ rules is not
inconsistent with the CAA or EPA rules,
While it may be inconsistent with EPA’s
interpretation of that rule language, the
use of application completeness as an
applicability date is not inconsistent
with Part 51 itself. As a result, the
applicability cutoff dates, established in
30 TAC 116.150(a), are nol appropriale
grounds for disapproval of the propased
SIP revision, EPA concerns regarding
applicability dates are properly
addressed through commaents an
individual permits, and not through a
disapproval of the SIF revision, TCC
further commented that TCEQ rules
state that for facilities located in areas
that are designated nonattainment areas
ufter the effective date of TCEQ rules,
the NNSR requirements apply the day
the application is administratively
complete, The day the application is
determined to bo sdministratively
complela poours prior lo Lthe issuance
date of the permit; therefore, the State's
rules are mora stringent than the Faderal
rules in this regard,

Aesponse: LPA disagrees with this
comment. The applicability cutoff
established in tho submitted rovision is
inconsistent with the CAA and EPA
rules, EPA interprets EPA's NSR SIP
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rules to require that an applicability
determination regarding whether Major
NSR applies for a pollutant should be
based upaon the attainmenl or
nonattainment designution of the area in
which the source is located on the date
of issuance of the Major NSR permit.
EPA also intarprets its rules thal if an
area is designated nonattainment on the
date of issuance of a Major NSR permit,
thon the Major NSR permit must be a
NNSR permit, not a PSD permit. if tha
area is designated attainment/
unclassifiable, then under EPA's
interpretation of the Act and its rulos,
the Major NSR permit must be a FSD
permit on the date of issuance. See the
following: sections 160, 165, 172(c)(5)
and 173 of the Acl; 40 CFR
51.165(a)(2](i) and 51.186{a)(7)({i). EPA's
interpretation of these statutory and
regulatory requirements is guided by the
memorandum issued March 11, 1991,
and titled “New Source Review [NSR)
Program Transitional Guidance,” issuaed
March 11, 19581, hy John S, Seitz,
Dirsctor, Oftice of Air Quality Planning
and Standard, See section IV.C.1 ahave
for further Information. The submitted
revision provides the regulatory
framework for administering individual
permits, thus it {s necessary to ensure it
is cunsistent with the equivalent Federal
requirements. The submilted revision
applies the date of administrative
completeness of a permit application,
not the date of permit issuance, where
setting the date for delermination of
NSR applicability efter June 185, 2004
(the effective date of ozone
nonattainment designations). The
submitted revision also appears to apply
the date of permit issuance in existing
nonattainment areds designated
nonattainment for ozene before and up
through Fehruary 1, 2006, This
regulatory structure creates ambiguity
and lacks clarity. Thus, the proposed
revision lacks clarity on its face and is
therefore not enforceable.

3. What are the grounds for disapproval
of the submitted Major Nonattninment
NSR SIP requirements for the 1997
g-hour ozone NAAQS?

EPA is disapproving the submitted
Major Nopattainment NSR SIP
requirements for the 1987 8-hour pzane
NAAQS. An applicability determination
for a Major Nonattainment NSR (NNSR)
purmit hased upen the date of
administrative completeness, rather
Lhan dale of issuance, would allow mare
sources to aveid the Major NSR
requirements where there is a
nonattainment designation between the
date of administrative completeness and
the date of issuance, and thus this
submitted revision will reduce the

numbar of sources subject to Major
NNSR requirements. The submitted
revised rule does not apply the date of
permit issuance in all cases and
therefore violates the Act, as discussed
previously.

The submitted revised 2006 rule by
introducing a bifurcated structure
creates vagueness rather than clarity.
The effective date of this new bifurcated
structure is February 1, 2006. Thus, the
propuosed revision lacks clarity on its
face und is therefore not enforceable,

EPA received comments from TCEQ,
the Clinic, and industry regarding the
proposed disapproval of these
submitted SIP revisions, See our
response to these comments in section
IV.(.2 above, See the proposal at 74 FR
48467, at 4847348474, our background
for these submitted SIP revisions in
section IV,C.1 above, and our response
te commeants on these submitled SIP
revisions in seclion IV.C.2 abhove for
additional information.

D, The Submitted Major NSR Reform
SIP Revision for Major NSR With PAL
Provisions

1. What is the background for the
submitted Major NSR raform SIP
revision for Major NSR with PAL
pravisions?

We proposed to disapprove the
following non-gseverable revisions that
address the revised Major NSR SIP
requirements with Plant-Wide
Applicability Limitation (PAL)
pravisions: 30 TAC Chapter 116
submilted February 1, 2006: 30 TAG
116,12—Definitions; 30 TAC 116.180—
Applicahility; 30 TAC 116.182—Plant-
Wide Applicability Limit Permit
Application; 30 TAG 116.184—
Application Review Schedule; 30 TAC
116.186—Genaral and Special
Conditions; 30 TAC 116.188—Plant-
Wide Applicability Limit; 30 TAC
116.190—Taderal Nonattainment and
Prevention of Significant Deterioration
Review; 30 TAC 116.182—Amendments
and Alterations; 30 TAC 116.194—
Public Notice and Comment; 30 TAC
116.186—Renewal of a Plant-Wide
Applicability Limit Permit; 30 TAC
116.198—LExpiration or Voidance.

We proposed disapproval of the PAL
Provisions because of the following:

o The submittal lacks a provision
which limits applicability of a PAL only
to an existing major stationary source,
and which precludes applicability of a
PAL Lo a new major stationary source,
as required under 40 CFR 51,165(F)(1)(i)
and 40 CFR 51.166(w)(1){(i), which
limits applicability of a PAL to an
existing major stationary source. In the
absence of such limitation, this

submission would allow a PAL to be
authorized for tha construction of a new
major stationary source, In EPA’s
November 2002 TSD for the revised
Major NSR Rogulations, we respond on
pages 1-7-27 and 28 tha!l actuals PALs
are available only for existing major
stationary sources, because actuals PALg
are basad on a source's actual
emissions.® Without at least 2 years of
operating history, a source has not
established actual emissions upon
which to base an actuals PAL. However,
for individual emissions units with less
than two years of operalion, allowable
emissions would ba considered as
actual emissions, Therefore, an actuals
PAL can be obtained only for an existing
major stationary source even if not all
emissions units have at least 2 years of
emissions data. Moreover, the
development of an alternative to
provide new major stationary sources
with the option of obtaining a PAL
based on allowable emissions was
foreclosed by the Court in New York v,
EPA, 413 F.3d 3 ul 38—40 (DC Gir, 2003)
(“New York I”) (holding that the Act
since 1877 requires a comparison of
axisting actual emissions before the
change and projected actual (or
potential emissions) after the change in
question is required).

+ The submittal has no provisions
that relate to PAL re-openings, as
required by 40 CFR 51,165(f)(8)(ii),
(ii}(A) through (C), and 51.166(w)(8){ii)
and (ii)(a).

» There is no mandata that failure to
use & moenitoring system that meets the
requirements of this section renders the
PAL invalid, as required by 40 CFR
51.165(0)(12){i}(0) and
51.166(w)(12){i)(d).

s The Texas submittal at 30 TAC
116.186 provides for an emissions cap
that may not account for all of the
emissions of a pollutant at the major
slaticnary source, Texas requires the
owner or operator to submit a list of all
fucilities to be included in the PAL,
such that not all of the facilities at the
enlire major stationary source may be
specifically required to be included in
the PAL. See 30 TAC 116.182(1).
However, the Federal rules require the
owner or operator to submit a list of all
emissions units at the source. See 40
CFR §1.166(1)(3])(i) and 40 CFR
51.166(w](3)(i). The Texas submittal is
unclear as Lo whether (he PAL would
apply to all of the amission units at the
enlire major stalionary source and

BThe TSI for the 2002 NSR rule making is in the
docket for this action as document no, EPA-RO6—
OAR-2006-0133-0010. You can accoss this
documeni al: hitp:/nvv.regulations.gov/seamh/
Regs/
home.vmitdocumentDetailPR=09000064 80020966,
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thorefore appears to be less stringant
than the Federal rules. In the absence of
any demonstration from the Slate, EPA
praposed to disapprove 30 TAC 116,188
and 30 TAC 116.182(1) as not meeting
the revised Major NSR SIP
requirements.

» Submitted 30 TAC 116.194 requires
that an applicant for a PAL permit must
provido for public natice on the draft
PAL permit in accordance with 30 TAC
Chapter 39—Public Notice—for all
initial applications, amendmuents, and
renawals ar a PAL Permit.® Although
this submitted rule relates to the public
participation requirements of the FPAL
programi, it is is not severable fram the
PAL program. Because we propased lo
disapprove the PAL program, we
likewise proposed tu disapprove 30
TAC 116.194,

o The Federal definition of the
*haseline actual emissions™ provides
that these emissions must be calculated
in terms of “the average rate, in tons per
year at which the unit actually emitted
tho pollutanl during any consecutive 24-
maonth periad.” See 40 CFR
51.165(a)(1)(xxxv){A), (B), (D) and (E)
und 51.166(b)(7)3), (ii), (iv), and (v).
Emphasis added. Texas's submitted
definition of the term “baseline actual
emissions” found at 30 TAC
116.12{3}{A), (B), (D), and (E] ditfers
from the Federal definilion by providing
that the baseline shall be calculated as
“the rate, in tons per year at which the
unit actually emitted the pollutant
during any consecutive 24-month
poriod.” The submitted detinition omits
reference to the “average rate.” The
definition ditfers from the Federal SIP
definition hut the State failed to provide
a demonstration showing how the
different definition is at least as
stringent as the Federal definition,
Therefore, EPA proposed to disapprove
the different definition of “baseline

4%The sulnnillats do nol mael the [ollowing
public perlicipation provisions for PALs: 1) Far
PALs for existing major statinnary sources, there is
nn provision that PALs be established, renewed, or
Ingronsod through o proeadurs that is consistant
with 40 CFR 51.160 and 51,161, including the
requirament that the raviewing authority provide
tho puldic wilh nolice of tho propesed approval nf
a PAL permit and at lgast o 30-day period for
submilal of public comment, consistenl with the
Faderal PAL rules at 40 GFR §1.16858{1){3) and (11)
and 51.166(w}{5} and (11), 2) For PALs [or exisling
major stationary sourees, there is no requiremnent
that the State uddreys all material comments belore
taking final aclion on the permit, consistent with 40
CFR 51.165(f)(5) and 51.1068(w)(5). 3} The
applicatility provision in section 39.403 does not
includs PALS, despite the cross-refurence (o
Chapter 39 in Soction 116,194.” See 73 FR 72001
(Novewber 24, 2008) far mare information oa
Texas’s pullic participation rules and thoir
rolationship to PALs. The Nevember 2008 groposal
addressad the public parficipation provisions in 30
TAC Chaptor 3%, but did not specifically propose
aclion on 30 TAC 116,184,

actual emissions” found at 30 TAC
116.12(3) as not meating the ravisad
Major NSR SIP requiraments. On the
same grounds for lacking a
demonstration, EPA proposed to
disapprove 30 TAC 116.182(2) that
refers to calculations of the baseline
actual emissions for a PAL, ag not
meating the revised Major NSR S1P
requiraments,

» The 8tate also fatled to include the
tollowing specific monitoring
definitions: “Continuous emissions
monitoring system ([CEMS)” as definad
in 40 CFR 51.165(a)(1)(xxxi} and
51.166(}(43); “Continuous emissions
rate monltoring system (CERMS)” us
defined in 40 CFR 51.165(a)(1)(xxxiv)
and 51.166(b)(4B); “Continuous
parameter monitoring system (CPMS}”
as defined in 40 CFR 51.165(a)}(1)(xxxiii)
and 51,166(b}{45); and “Prediclive
emissions monitoring system (PEMS)”
as defined in 40 CFR 51.165(a)(1)(xxxii)
and 51.166(b){(44). All of these
definitions concerning the monitoring
systems in the revised Major NSR 5IP
raquirements are essenlial lor the
enforcoabilily of and providing the
means for determining compliance with
a PALs program. Therefore, we
proposed to disapprove the State's lack
of these four monitoring definitions as
not meating the revisad Major NSR SIP
requirements. Additionally, where, as
hero, a State has made a SIP revision
that does not contain definitions that are
required in the revised Major NSR SIP
program, EPA may approve such a
revision only if the State specifically
damonslirates that, despite the absence
of the required definitions, the
submitted revision is more stringent, or
at Ieast as stringent, in all respects as the
Federal program, See 40 CFR
51.165{a)(1) (non-attainment SIP
approval criteria); §1,166(k) (PSD SIP
definition approval critaria). Texas did
not provide such a demenstralion,
Therefore, EPA proposed to disapprove
the lack of these definitions as not
meeting the revised Major NSR SIP
requirements.

None of the provisions and
definitions in the February 1, 20086, SIP
revision submittal pertaining tu the
revised Major NSR SIP requirements for
PALs is severable from each other,
Therefore, we proposed to disapprove
the portion of the February 1, 2006, SIP
revision submittal pertaining to the
revised Major NSR PALs SIP
requirements as not meeting the Act and
the revised Major NSR SIP regulations.
See the proposal at 74 FR 48467, at
4H474-48475, for additional
information.

2, What is EPA’s response to comments
on the submitted Major NSR Reform SIP
Revision for Major NSR With PAL
provisions?

Comment 1: TCEQ commented that it
does not use a rate that differs from the
Federal NSR requirement relating to
baseline actual emissions. TCEQ
definition of “actual emissions” includes
the modifier “avorage,” and “actual
emissions” are included in the
definition of “baseline actual emissions”
rate. In practice, TCEQ contends that a
raading of the entira definition,
including parts {a}~(d}, rasults in an
average emission raie heing used to
establish a baseline actual emission rate,
This is because to determine an actual
emission rate in tons per year from a
consecutive 24-month period requires
averaging the emissions over 24 months
to obtain an annual emission rate (an
average annual emission rate).

TCEQ is willing to work with EPA to
address any changes necessary to clarify
the definition, and specifically reference
that a baseline actual emission rate is an
averago emission rale, in lons per year,
of a Federally regulated new source
review pollutant,

Response; We appraciale the State’s
willingness to work with EPA (o address
any changes nacessary to clarify the
definition, and specifically reference
that a baseline actusl emission rate is an
average emission rate, in tons per year,
of a NSR regulated pollutant, hut
disagree with TCEQ's comment, We
acknowledge that the SIP-approved
definition of “actual emissions” at 30
TAC 116.12(1) is based upon average
emissions but the lack of a specitic
provision in the delinition of *baseline
actual emissions” to require such
emissions lo be calculated as average
emissions can be interpreted to be less
stringent than the Federal minimum
requirements because readers can
interpret “the” emissions rate to he the
highest rate instead of an average rate.

It does not necessarily follow that the
reading of the entire definition and the
requirement to determine an actual
emission rate in tons per year from a
cansecutive 24-month period to obtain
an annual emission rate would result in
an average emission rate.

Comment 2: BCCA and TIP
commenled thal the substance of EPA’s
concern appears to be that the Texas
rules are missing the word “average,”
The missing lerm is not grounds for
disapproval of the Texas definition of
“baseline actual emissions.” The
omission of the term “average” from this
phrase in the 30 TAC 116.12(3)
definition does not render the definition
invalid or inconsistent with the
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equivalent provision in 40 CFR Part 51.
EPA ciles a distinction without a
substantive difference, as application of
the two definitions will reach the same
conclusion with regard to the tons per
year (“tpy”) emission rate over the 24-
month baseline period. The Texas
definition of “baseline actual emissions”
in the proposed SIP revision is
equivalent to the Federal definition in
this regard and should be approved.

HResponse: EPA disagrees with this
comment. See the responss to comment
1 ahove.

Comment 3: TCEQ commented on
EPA's stutements that TCEQ's rules do
not include the following PAL
requirements:

# Provisions for PAL re-openings;

+ Requirements concerning the use of
monitoring systems (and associated
definitions)

» A provision which limils
applicability of a PAL only to an
axisting major stationary source;

s A provision that requires all
facilities at @ major source, emitting a
PAL pollutant be included in the FAL;

» A provision that a PAL include
avery emissions point at a site, without
limiting these emissions points te only
those belonging to the same industrial
grouping {SIC) code; and

» Notwithstanding the “lack of
explicit limitation,” i.e., dofining facility
to cqual emissions unit; that is how
TCE(Q) applies the rule,

TCEQ will address these items in a
future rulemaking,

Respanse: Wo appreciate Lhe Slale's
willingness to work with EPA to addross
any changes necessary to clarify thesa
concarns relating to PAL re-openings;
requiremanis concerning the use of
monitoring systems (and associated
definitions); & provision which limits
applicability of a PAL only to an
existing major stationary source; the
lack of regulatory provisions relating to
emlissions to be included in a proposed
PAL, the lack of provisions to require
that all facilities at a major source,
emitling a pollutant fur which & PAL is
being requested, be included in the
PAL; and the concern that PAL can
include every emissions point at a site,
without limiting these emissions points
lo only those belonging to tho same
industrial grouping (SIC) ende.
However, cur evaluation is based on the
submittad rula currently before us.

Commant 4: The Clinic comments
that Texas illegally allows PALSs for new
sources based upon allowable
emissions. Federal regulations allow an
agency to approve a PAL for “any
existing major stationary source.” See 40
CFR 51.166(0{1)(i). PALs are intended
lo serve as thresholds for determining

when emission increases trigger NNSR
and PSD permitting review. As the DC
Circuil found in New York v, EPA,
“Congress clearly intended to apply NSR
to changes that increase actual
emissions, New York v, EPA, 413 F.3d
9, 38—40 (DC Cir, 2005.) Bacausa naw
sources do nat have past actual
emissions, they cannot be subject to a
PAL. 67 FR 80186, 80285 (Decumbeor 31,
2002). The submitted Texas PAL rules
do not limit their applicability to
existing major sources.

Response: EPA agress with this
comment, The Federal PAL regulations
provide that “[tThe reviewing authority
may approve Lhe use of an actuals PAL
for any existing major stationary source
* * x " Gop 40 CFR 51.165()(1) and
51.166(w])(1). Emphasis added. See the
discussion in the proposal at 74 FR
48467, at 48474, and section IV.D.1
ahove, for further information.

Comment 5: Regarding limiting
issuance of PAL permits only to existing
major stationary sources, BCCA, TIP,
and TCC comment that the abssnce of
a reference to “existing” facilities is not
grounds for disapproval of the Texas
PAL rules, Even sbsent a reference to
existing facilities, the Texas PAL rules
are substantively similar to and closely
track the Federal PAL regulations, as
TCEQ explained in adopting the Texas
PAL program.10 The Texas PAL rules’
applicability provisions are consistent
with the Federal PAL program in 40
CFR Part 51, and should be approved as
part of tha Texas SIP on that hasis.
Moreover, the Federal scheme
contamplates that “new” units may be
included whon colculating the baseline
aclual emissions for a PAL.1? The
preamble goes on to provide, “For any
amission unit * * * that is constructed
alter the 24-month period, emissions
equal to its PTE must he addad to the
PAL level.”1? Additionally, EPA issued
PALs before NSR reform and these PALs
showed a degree of Aexihility tailored to
the specific sites, For example, in its
flexible permit pilot siudy, EFA
examined a hybrid PAL issued to the
Saturn plant in Spring Hill, Tennessee.
This permit consisted of PSD permit for
a major expansion with pormitted
emissions based on projected future
actual emissions in combination with a
PSD permit for oxisting omissions unils -
with allowable emissions based on
current actual emissions at the existing
amissions units. According to EPA, that
plant's hybrid PAL permit enabled
Saturn to add and modify new lines “in
a timely manner, while ensuring that

10 See 31 Tex. Reg. 516, 527 & 528 {Jan, 27, 2000).
1t 57 FR 80,1086, at 86,200 [Dec. 31, 2002),
12 rd,

best available pollutian contral
technologies are installed and that air
emissions ramain under appraved
limils.” Taxas's PAL provisions ore
consistont with the Federal PAL
provisions, and so should be approved.
EPA concerns regarding TCEQ's
implementation of the Texas rules are
properly addressed through comments
on individual permits, and not through
a disapproval of the SIP revision.

HResponse: EPA disagrees that Texas's
rules are consistent with the Federal
PAL provisions, and wo find the
ahsence to a reference to “existing”
major stationary sources to be grounds
for disapproval. The Federal regulations
generally adhers to the basic tenet that
tha PAL level is based on actusl,
historical operations. Such information
is absent for new major stationary
sources, and thus, EPA chose nol to
allow PALs for new major stationary
sources. The commanters’ refarence to a
hybrid PAL issued to the Saturn plant
in Spring Hill, Tennesses, is nol
relevant to the approvability of the
Texas’s rules. This facility was
permitled under a lloxible permit pilot
study, not under the provisions under
40 CFR 51.165(f) and 51.166(w), which
specify the minimum requirements for
an approvable State PAL SIP Program,
Moreover, TCEQ provided no
demonstration that its submitted
program is at least as stringent as the
Federal minimum PAL SIP Program
requirements despite its broader
applicability. EPA's concerns with the
submitted PAL Program revisions are a
result of its evaluation of thesa
revisions, EPA disapproval is due to
programmatic deficiencies, not
probloms associated with individual
permits, Mareover, implementation by
the State of its State PAL program is
outside the scope of this rulemaking
aclion,

Comment 6: The Clinic comments
that Texas's rules fail to include
adrquata rropening provisions, Federal
rules allow a permitting authority to re-
open a PAL permit to correct errors in
calculating a PAL or to reduce the PAL
hased on new Federal or Statn
requirements or changing NAAQS levels
or a change in attainment status. See 40
CIR 51.165([)(8). The Texas rules do not
provide for such reopening and arg less
stringent than Federal regulations.

Response: EPA agrees with this
commeni. The Federal rules requira
PAL re-openings as provided under 40
CFR 51.165(0){8)(ii)) and
§1.166(w)(8)(ii). The State did not
provide any demonstration, 4s requirad
for a customized Major NSR SIF
revision submittal, showing how its
submitted program is at least as
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stringent as the Federal PAL SIP
Program requirements.

Comment 7: Regarding PAL re-
openings, BCCA, TIP, TCC, and Tx0OGA
comment that the cwrrent provisions of
30 TAC 116,192 regarding amendments
and altarations of PALs provide
adenuate safeguards to ensure that
appropriate procedural requirements are
followed, hoth to increase a PAL
through an amendment and to decreass
a PAL through a permit alteration. See,
e.g., 30 TAC 116.180(h), requiring the
decreasa of a PAL for any emissions
reductions used as offsets. The abssnce
of rule language using the specific term
“reopuning” does not provent TCEQ
from implementing and enforcing the
program in a manner consistent with
Part 51 and is not an appropriate basis
for disapproval of the SIP revision. The
Texas PAL rules should be approved as
a revision to the Texas SIP,

Hesponse: EPA disagreas with this
comment, The provisions in 30 TAC
116,192 relate to amendments and
alterations, The Foderal rules provide
for PAL re-oponings for other causes
which include the following: correctinn
of typugraphical/calculstion errors in
selling the PAL; reduction of the PAL to
create creditable emission reductions for
use as offsets; reductions to reflect
newly applicable Federal requirements
(for example, NSPS) with compliance
dates after the PAL; PAL reduction
consistent with any other requirement,
that is enforceable as a practical matter,
and that the State may impose on the
major stationary source under the SIP;
and PAL reduction if the reviewing
authority determines that a roduction is
necuessary to avold causing ar
contributing to a NAAQS or PSD
increment violation, or an adverse
impacl on an air quality related valua
that has been identifiad for a Federal
Class I area by a Federal Land Manager
for which information is available to the
general public. See 40 CFR
51.165(f)(4){(i)(A) and (£)(6){i), and
51.166(w)(4)(i)(a) and {w)(B}{i}. Texas
has submitted no demonstration, as
required for a customized Major NSR
SIP revision submittal, that the lack of
pravisions for PAL re-openings is at
least as stringent as the Federal PAL
Program SIP requirements,

Comment 8: The Clinic comments
that Texas illegally allows for “partial
PALs."” Federal rules require that all
units at a source be subjact to the PAL
cap. See 40 CFR 52.21{aa}{5}i)-(ii).
Teaxas rules do not require PALS to
include all units at the source that emit
the PAL pollutant. See 30 TAC
116.182(1), EPA stated in its proposal
that inclusion of all units at the source
that emit the PAL pollutant is an

“ggsential [eature of the Federal PAL,”
Texas failurs to require such provision
justifies disapproval of the Toxas PAL
rules,

Response: The 2002 final rules require
States to include PALs as a minimum
program element in the SIP-approved
major NSR program. The minimum
Federal requirement for an approvable
PAL regulations must include all
emissions units al a majar stationary
source that emit the PAL pollutant as
provided under 40 CFR 51.165(f)(6){1)
and 51.166{w)(6}(i). We reviowed the
approvability of the Texas submitted
program against these criteria, and
determined, jnter alig, that the
submitted program does not masl these
minimum program elements,

EPA has not taken a position on
whather a State gould include a “partial
PAL" program, separate and apart from
a PAL program that meets the Federal
minimum program requirements, as an
element in its mejor or minor NSR
program. Nonetheless, the State did not
submit its FAL Program with a request
la have il reviewed by EPA on a case-
by-case basis for approvability as a
program, separate and apart from the
Faderal saurce-wide PAL program, Nor
did il submit it for approval as a Minar
NSR SIP revision. TCEQ did not provide
any demonstration, as required for a
customized Major NSR SIP rovision
submittal, shawing how the allowing of
an emission cap that does not include
all emissions units at the major
stalionary source that emit tho PAL
pollutant is at least as stringent as the
Federal PAL Program SIP requirements,
nor does the record show whether
Texas's submission will interfere with
any applicable requirement concerning
attainment and reasonable further
progress or any other CAA requirement,

Comment 9: Concerning the lack of
provision that a PAL include all
emissions units al the major stationary
source that emit the PAL pollutant,
BCCA, TIP, TCC, and TxOGA
commented that EPA's interpretation of
the Texas PAL rules, which are
consistent with the Federal PAL, is not
grounds for disapproval of the SIP
revision. The Texas PAL rules are
substantively similar to and closely
track the Federal PAL regulations, as
TCEQ explained in adopting the Texas
PAL program, EPA concerns regarding
TCEQ's implemontation of the Toxas
rules are properly addressed through
commaents on individual permits and
not through a disapproval of the SIP
revision. The Texas rules requira that
applicants for a PAL specify the
facilities and pollutants ta he covered by
the PAL. Specifically, an applicant must
detail “[A] list of all facilities, including

their registration or permil number to be
included in the FPAL * * *.” See 30
TAC 116.182. This requirement closely
tracks the Federal provisions, Moreover,
logic dictates, and the Federal rules
recognize, that not every facility emits
every regulated pollutant, Under the
Federal rules “le]lach PAL shall regulate
emissions of only one pollutant.” See 40
CFR 52.21(aa)(4](e). Additionally, EFA
has recognized that Statés may
implemont PAL programs in a more
limited manner. In its 1886 proposal for
the PAL concept, EPA noted “States may
chooss * * * to adopt the PAL
approach on a limited basis. For
gxample, States may choose to adopt the
PAL approach only in attainment/
unclassifiable areas, or only in
nonattainment areas, for specified
source categories, or only for certain
pollutants in these areas.” See 61 FR

. 38250, at 38265 (July 23, 1996)

{emphasis added), The Texas PAL
provisions track the Federal regulations,
and so should be approved.

Response: EPA disagrees with this
comment. The Federal rules at 40 CFR
51.165(£)(4)(1)(A) and (f)(8)(), and
51.166(w)(4])(i){a) and (w)[5}{i} require a
PAL to include each emissions unit at
a major stationary source that emits the
PAL pollutant, The Federal rules do not
requite 8 PAL to include an emissions
unit that does not emit, or has the
potential to emit, the relevant PAL
pollutant. In 1996, EPA proposed to
allow States to pick and choose from the
menu of reform options. In 2002, we
rejected this proposed approach in favor
of making all tho reform options
minimum program slements. See 67 FR
80185, at 80241, December 31, 2002,
Accordingly, our final rule requires
States to adopt the Faderal PAL
provisions as a minimum program
element, or to demonstrate that an
alternalive program is equivalent or
mora stringent in effect. Texas has
submitted no demonstration, as required
for a customized Major NSR §1P
revision submittal, that the difference in
its program is at least as stringent as the
Federal PAL Program SIP requirements.

Comment 10: The Clinic commants
that Texas fails to prohibit the use of
PALs in uzone exireme areas. Federal
rules prohibit the use of PALs in
extrame ozone nonattainment areas. See
40 CFR §1.165[f)(1)(ii). Tha Texas rules
contain no such prohibition, and are
lass stringent than the Federal rules and
not protactive of air quality.

Response; EFA apgrees that 40 CFR
51,165{1)(1){ii) requires the prohibition
and the submittal lacks such a
prohibition, Texas currently has no
extrema ozone nonattainment areas so it
is not clear how that requirement
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appliss. We do not need to reach the
issue, however, because the scope of our
disapproval, j.e., the entire Texas PALSs
Program, is not changed even if we
added this as a basis for disapproval.

Comment 11: TCEQ commented that
it will address EPA's concerns regarding
public participation for PALs in a
separate rulemaking regarding public
participation for the NSR permitiing
pragram.

Response: TCEQ adopled revised
rulas for public participation on June 2,
2010; these rules hecama elfeclive on
June 24, 2010, TCEQ submitted these
ravisad rules to EPA on July 2, 2010,
EPA is reviewing these submitted
regulations and will address the
submiltal in a separate action. Because
this 30 TAC 116.740 relates to the
public participation requirements of the
PAL program, this section is not
saverable from the PAL program,
Because we are disapproving the PAL
program, we are also disapproving the
submitted 30 TAC 116,194,

Comment 12; The Clinic commented
thal the PAL rules lack adequate public
participation. Texas's rules do not
raquire PALs to be sstablished,
renewad, or increased through a
procedure that is consistent with 40
CFR 51.160 and 51.161. In particular,
the PAL rules are missing the
requirements that the reviewing
authority provide the public with notice
of the proposed approval of a PAL
permit and at least 30 day period for
submittal of public comment on the
draft permit as required under 40 CFR
51.165(0(5) and (11) and 51.166(w)(5]
and (11). Farther the rules lack
provisions for public participation for
PAL renewals or emission increases.
There is no roguirement that TCEQ
address all material commenls before
taking final action on the permit,
Accordingly, these rules are lass
stringent than the Federal rules,

Response: EPA agrees with these
comments. The submitted rule does not
meet the public participation
requirements for PAL as required in 40
CFR 51.165(f)(5) and (11) and
51.166(w}{5) and (11). These rules
require that PALs be established,
renewed, or increased through a
procedure that is consistent with 40
CFR 51.160 und 51.161; and which
require the program to include
provisions for public participation for
PAL ronewals or emission increases.
The Federal rules further require that
TCEQ addraess all material commants
hefore taking final action on the permit.
Because Lhe submitted rule lacks these
requirements it is not consistent with
the Federal rules.

Comment 13: Concerning the lack of
provisions in the Texas PAL that meet
the public participation requiraments in
40 CFR 51,160 and 51.161, BCCA and
TIF commenled thet EPA appears Lo be
concerned that thers 1s not an explicit
referance to PALs in the public
participation provisions. The Texas
rulas make clear that FALs are subjoct
to public notice and participation, The
absence of a reference to PALs in the
applicability section of 30 TAC 39.403
is not significant. Section 116.194 of the
PAL rules provides the clear cross-
references to the applicable provisions
of Chapter 38, A reference back from
Chapter 39 to the PAL rules is
redundant and unnecessary, and not
grounds for disapproval of the Texas
PAL rules.

Response: EPA disagrees with this
comment, Submitted 30 TAC 116.194
reguires that an applicant for a PAL
permit must provide for public notice
on the draft PAL permit in accordance
with 30 TAC Chapter 39—Public
Notice—for all initial applications,
amondments, and renewals of a PAL
Parmil.?¥ Spe 73 FR 72001 (November
28, 2008) for more information on
Texas’s public participation rules and
their relationship to PALs. The
November 2008 proposal addressed the
public participation provisions in 30
TAC Chapter 39, but did not specifically
propose action on 30 TAC 116.194. In
the September 23, 2008, proposal, wa
proposad to address 30 TAC 118.194,
Becausa this section relates to the public
participation requirements of the PAL
program, this section is not severable
from the PAL program. Because we are
disupproving the PAL program, we are
also disapproving the submitted 30 TAC
116.194.

Comment 14;'The Clinic commentaed
that Texas fails 1o include required
monitoring definitions for PALs, While
the Federal regulations define
“continuous emission monitoring
system (CEMS),” “continuous emission
rate monitaring system (CERMS),”

19%Thp sulinittals do not moet tho foliowing
public participotiun provisioas for PALs: (1) For
PALs [or existing major stationury sources, thera is
no provision that PALs ba established, renewed, or
incraased through o procedure that 1s consisient
with 40 CFR 51.160 and 51.161, including the
requirement thal the reviewing oulhority provide
the public with notice of the praposed approvat of
a PAL pormil and at teast a 30-day period for
submittal of public comment, consistent with the
Foderal PAL rules at 40 CFR 51.165(f)(5) and (11)
and §51,186{w){5) and {11}. (2) Far PALs for exisling
major stalionary sources, there is no requirement
that the State sddress afl malerial comments beforn
taking final nction an the pennil, consistent with 40
CIFR 51,165{0)(5} and 51.166(w)(5). (3) Thea
applicability provision in section 39.403 does not
include PALs, duspite the cross-roference to
Chapter 39 [n Seciion 116.194."

“continuous parameter monitoring
system (CPMS),” and “predictive
emissions monitering system (PEMS)"
(see 40 CFR 51.1658(a)(1){xxxi}, (xxxiv),
[xxxiii), and {xxxii)), the Toxas rules
omit definitions, Because these
definitions are crucial to enforcing and
monitoring PALs, thy lack of theso
definitions in Texas's PAL rules make
the PAL rules less stringent that the
Federal rules,

Hesponse: EPA agraes with this
comment. See 74 FR 48467, at 48475,
and soction IV.D.I of this action,

Commant 15: BCCA and TIP
commented that EPA appears to be
voncerned thal the moniloring
provisions are not separately and
discretely defined. They comment that
Texas PAL rules in 30 TAC 116.192(c)
contain monitoring requiremenls that
are equivalent to the Federal PAL rules,
They also comment that the absence of
dofinitions of CEMS, CERMS, CPMS
and PEMS daes not rendar the rules
unenforceable. They maintain that the
rules themselves identify and define
oach lype of monitoring system, and
identify Federal-squivalent
requirements that each monitoring
system must satisfy. They cile, as an
example, 30 TAC 116.192(c)(2)(B) as
providing that an owner or operator
using a CEMS to monitor PAL pollutant
emissions shall comply with applicable
performance specifications found in 40
CFR Part 60, Appendix B and sample,
analyze, and record data at least every
15 minutes while the emissions unit is
operaling. Similar requirements ara
included for mass balance calculations,
CFMS, PEMS and omissions factors
used Lo monitor PAL pollutant
emissions. Thay claim that the absence
of separate definitions does not impact
the enforceability of Tuxas PALs. The
Toexas provisions adequately address
monitoring requirements for PALs, and
should therefore be approved.

Response: EPA disagreas with this
comment. [n the proposal we stated that
“la]ll definitions concerning the
monitoring systems in the revised Major
SIP requirements are essential for the
anforceability of and providing the
means for determining compliance with
a PALs program,” We acknowledge that
40 CFR 51.165(f)(12)(i)(C} and
51.166{w)(12)(i)(c) allow a State
program to include alternative
maonitaring, but the alternative
moniloring must be appraved by EPA as
meeting the requiremants of 40 CFR
51.165(f)(12}(A) and 51.166(w)(12])(a},
The State did not provide any request
for approval for alternative monitoring.
Furthermare, the Stats did not provide
any demanstration, as required for a
customized Major NSR SIP revision
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submittal, showing how the absence of
these PAL monitoring definitions, is at
luast as stringent as the Federal PAL
Program SIP requirements.

Comment 16: BCCA, TIP, TCC, and
TxOCA commented thal the Texas PAL
rules make clear that monitoring is
mandatory for a PAL, They comment
that the rules establish monitoring
requiremaents in 30 TAC 116.186(c) that
are consistent with the Federal PAL
monitoring requirements. They also
comment the menitoring requirements
are, most importantly, cast in terms of
raquiraments that “shall” or “must’ ha
met. Examples include:

e 30 TAC 116.186(c)(1): “The PAL
manitoring system must accurately
dutermine all emissions of the PAL
pollutant in terms of mass per unit of
time.”

« 30 TAC 116.186(c)(2) turther
specifiss requirements that shef! be mot
for any permit holder using mass
balance equations, continuous
emissions monitoring system (“CEMS™),
gontinucus parameter monitoring
system ("CPMS") predictive emissions
monitoring system (“PEMS"), or
emission factors.

The commenters claim that these
provisions adequately address the
monitoring requirements required under
the Federal PAL provisions, They assert
that any additional statement that the
PAL is rendered invalid unless the
permit holder complies with these
requiroments is unnecessary in light of
the clearly mandatory monitoring
raquiremants that are egquivalent to
Fedaral requiremants,

Response: EPA disugrees with this
comment, The rules referred to by the
commenters only provide that the
required monitoring be met, but has no
provision that the PAL becomes invalid
whenever a major stationary source with
a PAL Permit or any emissions unit
under such PAL is operated without
complying with the required
monitoring, as required under 40 CFR
51,165(f)(12)(i)(D) and 51.166(w){i)(d).
TCEQ did not provide any
demonsiration, as required for a
customized Major NSR SIP revision
submittal, showing how the lack of a
requirement invalidating the PAL if
there is no compliance with the
required monitoring, iy at least ay
stringent as the Federal PAL Program
SIP requirements.

3. What are the grounds for disapproval
of the submitted Major NSR Reform SIP
revision for Major NSR with PAL
provisions?

EPA is disapproving the submitted
Major NSR Reform SIP Revision for
Major NSR with PAL provisions. We arae

disapproving the following non-
savarable revisions thal address the
revised Major NSR SIP requirements
with a PALs provision: 30 TAC Chapter
116 submitted Fobruary 1, 2006: 30 TAC
116.12—Definitions; 30 TAC 116,180—
Applicability; 30 TAC 116.182—Plant-
Wide Applicability Limit Permit
Application; 30 TAC 116.184—
Application Review Schedule; 30 TAC
116,186—GCeneral and Special
Conditions; 30 TAC 116, 188—Plant-
Wide Applicability Limit; 30 TAC
116.190—Federal Nonattainment and
Prevention of Significant Deterioration
Review; 30 TAC 116.192—Amendmauents
and Alteralions; 30 TAC 116.194—
Public Notice and Comment; 30 TAC
116.196—Renewal of a Plant-Wide
Applicability Limit Pormit; 30 TAC
116.198—Expiralion or Voidance.

Wa are disapproving the submitted
PAL ravisians for the following reasons:
(1) The submittal lacks a provision
which limits applicability of a PAL anly
to an existing major stationary source;
{2) tho submittal has no provisions that
relate to PAL re-openings; (3} thera is no
mandate that failure to use & monitoring
systom that moets the requiremonts of
this section randars the PAL invalid; {4)
the Texas submittal at 30 TAC 116.186
provides for un emissions cap that may
not account for all of the emissions of
a pollutant at the major stationary
source; [5) the submitted 30 TAC
116.194 does not require that: (a) PALs
be established, renewed, or increased
through a procedure that is consistent
with 40 CFR 51.160 and 51,161,
including the requirement the reviewing
authority provide the public with nolice
of the proposed approval of a PAL
permit and at least a 30-day period for
submittal of public comment; (b) that
the State addrass all material commants
befare taking final action on the permit;
and (c) include a cross-reference to 30
TAC Chapter 39—Public Notice; (6) the
Fodsral definition of the "haseline actual
emissions” provides that these
emissions must be calculated in terms of
the average rate, in tons per year at
which the unit actually emitted the
pollutant during any consecutive 24-
month period; ¥ and {7) the State also
failed to include the following specific
monitoring definitions for CEMS,
CERMS, CPMS, PEMS,

EPA received comments from TCEQ,
the Clinic, and industry reparding the
proposed disapproval of these
submitted SIP revisions. See our
response to these comments in section

1 See section IV.E.3 of this preamble for further
information an the basis for disapproval of Lhe
submitted definilions “baseline actual amission” for
not determinéng basoline emissions as avarago
emlssions.

Iv,D.2 abave. None of the provisions
and definitions in the February 1, 2008,
SIP ravision submittal pertaining to the
revised Major NSR SIP requirements for
PALs is severable from each other.
Therefore, we are disapproving the
portion of the February 1, 2008, SIP
revision submittal pertaining to the
revised Major NSR PALs SIP
requirements as not mesting the Act and
the rovised Major NSR SIF regulations,
See the proposal at 74 FR 48467, at
48474-48475, our background for these
submitted SIP revisions in section
TV.D.1 above, and our response to
comments on these submitted STP
revisions in section I'V.D.2 above for
additional information.

E. The Submitted Non-PAL Aspects of
the Major NSR SIP Requirements

1. What Is the background for the
submitted non-PAL aspects of the Major
NSR SIP requirements?

The submitted NNSR non-PAL rules
do not explicitly limit the definition of
“facility” 1® fo an “emissions unit” as do
the submitted PSD non-PAL rules. It is
our understanding of State law that a
“facility” can be an “emissions unit,” i.e.,
any part of a stationary source that emits
or may have the potential tn emit any
air contaminanl, as the State explicitly
provides in the revised PSD rule at 30
TAC 116,160{(c}3). A “lacility” also can
be a piace of equipment, which is
smaller lhan an “emissions unil.” A
“facility” can include more than one
*major stationary source.” It can include
every emissions point on a company
site, without limiting these emissions
points to only those belonging to the
samae industrial grouping (SIF code). In
our proposed action on the Texas
Qualified Facilities State Program, EPA
specifically solicited comment on the
definition for “facility” under Statae law.
Regardless, the State claarly thought the
prudent legal course was to limit
“tacility” explicitly to “emissions unit”
in ils PSD SIP non-PALs revision. TCEQ
did not submit a demonstration showing
how the lack of this explicit limitation
in the NNSR SIP non-PALs revision is
at lzast as stringent as the revised Major
NSR SIP requirements. Therefore, EPA
is disapproving the submitted definition
and its use as not mesting the revised
Major NNSR non-PALs SIP
requirements,

Undar the Major NSR SIP
requirements, [or any physical or

154Facilily” is defined In tha SIP approved 30
TAC 116.10(6) as “a discrole or identifiable
structure, device, itam, eqguipman, or enclosure
thal constitutes or contains a stationary source,
including appurtenances other than smission
conirol aquipment.”
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operational changa at a major stationary
source, a spurce must include emissions
rosulting from startups, shutdowns, and
malfunctions in its determination of the
baseline actual emissions (see 40 CFR
51.165(a)(1)(xxxv)(A](1) and (B){(1) and
40 CI'R 51.166{(b}{47}(i)(a) and (ii)(a))
and the projected actual amissions (see
40 CFR 51.165(a)(1){xxviii)(B) and 40
CFR 51.166(b)(40](ii}{)). The definition
of the term “haseline actual omissions,”
as submitted in 30 TAC 116,12(3)(E),
does not require the inclusion of
smissions resulting from startups,
shutdowas, and malfunctions.*® Qur
understanding of State law is that the
use of the torm “may” “creates
discretionary authaority or grants
permission or a power. See Section
311,016 of the Texas Code Construction
Act. Similarly, the submitted definition
of “projected actual emissions” at 30
TAC 116.12(29) does not require that
emissions resulting from startups,
shutdowns, and malfunctions be
included. The submitted definitions
differ from the Federal SIP definitions
and the State has not provided
information demonstrating that these
definitions arp at least as stringent as the
Foderal STP definitions. Therefore,
based upon the lack of a demonstralion
from the State, EPA is disapproving the
detinitions of “haselina actual
amiissions” at 30 TAC 116.12(3) and
“projected actual emissions” at 30 TAC
116.12(29) as not meeting the revised
Major NSR SIP raquirements,

Tho Federal definition of the “baseline
aclual emissions” provides that these
emissions must he calculated in terms of
“the average rate, in tons per year at
which the unit actually emittad the
pollutant during any consecutive 24-
month period.” The submitted
definition of the term “baseline actual
emissions” found at 30 TAC 116,12
(3)(A), (B), (D), and (E) differs from the
Federal definition by leaving out the
ward “average” and instead providing
that the baseline shall be calculated as
“the rate, in tons per year at which the
unit actually emitted the pollutant
during any consecutive 24-month
period.”

None of the provisions and
definitions in the February 1, 2008, SIP
revision submittal pertaining to the
revised Major NSR SIP requiremunts for
non-PALs is severable from sach other.
Therefore, we proposed to disapprove

" The submitted definition of “baselina actuel
emissions,” is os follows: Until March 1, 20186,
anuissions previously demonstrated as emissions
evenls or ldstoricnlly exempted under Chapter 101
olthistitle * * * may be included fo the extent
they have bean aulharized, or are being aulhorized,
in a permil aclion under Chapler 116. 30 TAG
1L 12{3)(E) (omphasis addad).

the pertion of the February 1, 2006, SIP
revision suhmittal pertaining Lo the
rovised Major NSR non-PALs SIP
requiremants as not meeting the Act and
the revised Major NSR SIP regulations,

See the proposal at 74 FR 48467, at
48475, for additional information.

2. What is EPA's responss to comments
on the submitted non-PAL aspects of the
Major NSR SIP requirements?

Comment 1: TCEQ respanded to
EPA's request concerning its
interpretation of Texas law and the
Texas SIP with respect to the term
“facility.” The definition of “lacility” is
the cornerstonoe of the Texas Pormitting
Program under the Toxas Clean Air Act.
In addition, to provide clarity and
consistency, TCEQ also pravides similar
comments in regard 1o Dockat ID No,
EPA-R0O6-0AR~2005-TX~0025 and
EPA-R06-0AR-2005-TX-0032, EPA
believes that the State uses a “dual
definition” for the term facility. Under
the TCAA and TCEQ rule, “facility” is
detined as “a discrete or identifiable
structure, device, item, equipment, or
enclosure that constitutes or contains a
stutionury source, including
appurtanances other than emission
control squipment. Tex. Health & Safety
Code 382.003(6); 30 TAC 1186.10(6). A
mino, quarry, well tost, or road is not
nonsidered to be a facility,” A facility
may contuin a stationary source—point
of origin of a contaminanl, Tex. Health
& Safety Code 382.003(12). As a discrete
point, TCEQ contends that, undar
Federal law, a facility can constitute but
cannot contain a major stationary source
as defined by Federal law. A facility is
subject to Major and Minor NSR
requirements, depending on the facts of
the specific application. Under Major
NSR, EPA uses the term “emissions
unit” (generally) when referring to a part
of a “stationary source,” TCEQ translates
“emissions unit” to mean “facility,” 17
which TCEQ contends is at least as
stringent as Federal rule. TCEQ and its
pradecessor agencies hava consistently
interpreted facility to preclude
inclusion of mare than one stationary
source, in contrast to EPA’s stated
undarstanding, Likewise, TCEQ does
not interprot facility to include “evory
omissions point on a company site, even
il limiting these emission points to anly
those belonging 1o the same industiial
grouping (SIC Code).” The Faderzl
definition of “majnr stationary source” is
not equivalent to the state dafinition of
“source.” 40 CFR 51.166(b)(1)(a). A

37 The term “facility” shall replace the words
“emissions unit” in the vefarenced sections ol Lhe
CFR. 30 TAGC 1t6.160{c)(3).

*major stationary source” 1 can include
more than one “facility” as defined
under Texas law—which is consistant
with EPA's interpretation of a “major
stationary source” including more than
one emissions unit. The above
interpretation of “facility” has been
consistently applied by TCEQ and its
predecessor agencies for more than 30
years. TCEQ's interpretation of Texas
statutes enacted hy the Texas
Legislature is addressod by the Texas
Code Construction Act, More
specifically, words and phrases that
have acquired a technical or parlicular
meaning, whethar hy legislative
definition or otherwisa, shall ba
construed accordingly. Tex. Gov't Code
311.011(h). While Texas law does not
diractly refer to the two steps allowing
deference enunciated in Chevran
U.8.A., Inc. v, Natural Resources
Defense Gouncil, Inc., Texas law and
judicial interpretation recognize
Chevron 1® and follow similar analysis
as discussed below, The Texas
Legislature inlends an agency crealad to
centralize experlise in a certain
regulatory area “he given a large degree
of latitude in the methaods il uses to
sccomplish its regulatory function.”
Phillips Petreleum Co. v. Comm'n on
Envtl. Quality, 121 5.W.3d 502, 508
{Tex.App.—Austin 2003, no pet.),
which cites Chevron to support the
tollowing: “Our task is to determine
whather an agency’s decision is based
upon a permissible interpretation of its
statutory scheme.” Further, Texas courts
construe the test of an administrative
rule under the same principles as if it
were a statute. Texas Gen. Indem. Co. v.
Finance Comm’n, 36 S.W.3d 635,641
{Tox,App.—Auslin 2000, no pet.). Texas
Administrative agencics have the power
to interpret their own rules, and their
intarpratation is entitled Lo greal waight
and deference. Id. The agency’s
construction of its rule is controlling
unless it is plainly erroneous or
incensistent. Id. “When the construction

18 ax, Hoelth & Sefaty Code §382.003(12),

16 Chevion U.S.AL, Ine, v, Notural Reseurces
Defense Council, Ine., 467 U.8. 307, 84243 (1984).
“When o court raviaws an agency’s construction of
the statute which it administers, it is confronted
with two questions, First, always is the question
whather Gongress has directly spoken 1o the precise
question at issue. IF the intent of Congress is clear,
that is the end of lhe malter, for the court, as well
as thoe agency, must givo effact to Lhe
wuunambiguously axpress intent of Congruess, I,
however, the coust determines Congress has not
directly addressed ihe precise question al issue, the
court does not simply impose its own construction
on the statute, as would be necessary in the absence
of an sdministrative interpretation. Rather, if Lhe
statute is silent or ambiguous wilh respact to the
specifio issua, tho question for tho courl is whather
the agency’s answer is based on a permisgible
cunsiruclion of the statute.”
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of un administrative regulation rather
than a statute is at issue, deference is
even mare clearly in order.” Udall v,
Tallman, 380 U.S, 1, 17 (1965). This is
particularly true when the rule involves
complex subject matter. See Equitable
Trust Co. v, Finance Comum'n, 99
5.W.3d 384, 387 (Tex,App.—Austin
2003, no pet.). Texas courts recognize
that the legislature intends an agency
created to centralize exportise in a
cortain regulatory area “be given a large
degree of latitude in the methads it uses
to accomplish its regulatory function.”
Reliant Energy, Inc. v. Public Util,
Comm’n, 52 S.W.3d 833,838
(Tex.App.—Austin 2001, no pet.)(citing
Stale v. Public Util. Comm'n, 883
S.w.2d 190, 197 (Tex, 1994). In
summary, TCEQ translates “emissions
unit” to mean “facility.” Just as an
“smissions unit” under Federal law is
construed by EPA as parl of a major
stationary source, a “facility” under
Texas law can be a part of a major
stationary source, Haowever, a facility
cannol include more than one stationary
source as defined under Texas law,

Response: EPA welcomes the
clarification concerning TCEQ's
interpretation of Texas law and the
Tuxas SIP with respect to tho torm
“facility.” However, we have dalarmined
that Texas’s use of the term “facility,” as
it upplies to the NNSR non-PALs rules,
is overly vague, and thercfore,
unenforceghle. TCEQ commaents that it
translates “emissions unit” to mean
“facility.” Although Texas’s PSD non-
PAL rules explicitly limit the definition
of “facility” to “emissions unit,” the
NNSR non-PALs rules tail to make such
a limitation, See 74 FR 48467, at 48473,
footnote B, and 48475; compure 30 TAC
116.10(6) fo 30 TAC 116.160(c)(3). The
State clearly thought the prudent legal
course was to limit “facility” explicitly
in “emissions unit” in its PSD SIP non-
PALs revision. Furthermora, TCEQ did
not submit information sufticient ta
demonstrate that the lack of this explicit
limitation in the submitted NNSR non-
PALs is at least as stringent as the
revised definition in the PSD non-PALs
definitien,

We recognize that TCEQ should be
accorded a level of deference to
interprel the Slate's statutes and
regulations; hewever, such
interpretations must meet the applicable
requiremants of the Act and
implamenting regulations under 40 CFR
part 51 to be approvable into the SIP as
Fuderally enforceable requirements, The
State has luiled Lo provide any case law
or SIP citation that confirms TCEQ's
interpretation for “facility” under the
NNSR non-FALs that would ensure
Federal program scope.

Comment 2; The Clinic comments
that Texas's use of the term “facility”
mukes its rules unacceptably vague.
Texas's use of this lerm is problematic
because of its dual definitions and broad
meanings. The commenter compares
Texas's definition of “facility” in 30
TAC 116.10 with tha definition of
“stationary source” in 30 TAC 116.12
and the definition of “building,
structure, facility, or installation” in 30
TAC 116,12 and concludes that these
definitions are quite similar. The
commenter acknowladges that this
argumaont assumes that one can rely on
the Nonattainmant NSR rulses to
interpret the general definitions. If one
cinnot use the Nonattainment NSR
definitions to intorprel the general
definition of “facility,” then one must
resort to the definition of “source” in 30
TAC 116.10(17), which is defined as “a
point of origin of air contaminanls,
whether privately or publicly owned or
operated.” Pursuant ta this reading, a
facility is more like a Federal “emissions
unit.” 40 CFR 51,165{a){1]{vii).
“‘Emissions unit' means any part of a
stationary source that emits or would
have the potential to omit any regulated
NSR pollutant * * *" At laast in the
Qualified Facility rules, it appears that
TCEQ use of the definition of “facility”
is more like a Federal “emissions unit,”
Tha circular nature of these definitions,
and the existence of two different
detinitions of “facility” without clear
dascription of their applicability, makes
Texas’s rules, including the Quelified
Facility rules, vague. The commenter
urges EPA to require Texas to clarify its
definition of “facility” and to ensura thal
its use of the term throughout the rules
is consistent with that definition,

Response: EPA agrees with this
comment. Seg our response to comment
1 abova for further information,

Comment 3: Concerning the definition
of “facility,” BCCA, TIP, and TCC
commented that the term “facility” is
definsd in Chapter 116 and in the Texas
Clean Air Act, and is used in a
consistent manner throughout. The term
has identical meaning in the NNSR non-
PAL rules and the PSD non-PAL rules,
Any failure to “explicitly limit the
definition” in one part of Chapter 116 is
not graunds for disapproval, given the
woll-established definition of “facility”
in the context of Texas air permitting
and that it is comparable to the Federal
definition of “amissions unit.," TCEQ
regulations in 30 TAC 116.10(8) defines
u facility as: “A discrete or identifiuble
structuro, device, ilem, equipment, or
enclosure that constitutes or contains a
stationary source, including
appurtenances other than emission
control equipment. A mine, quarry, well

test, or road is not a facility.” See 30
TAC 116.10(6). Section 116.10 states
that the definitions contained in tho
section apply to all uses throughout
Chapter 116, 30 TAC 116.10 (“|Tihe
following words and terms, when used
in this chapter, shall have the following
meanings, unless the context clearly
indicates otherwise.”) This definition is
similar to the definition of “emission
unit” in Texus's Title V rules. There,
“amissions unit” is defined as: “A
discrete or identifiable structure, device,
item, equipment, or enclosure that
constitutes or contains a stationary
soures, including appurtenances other
than emission control equipment. See
30 TAC 122,10(8), Undar the exprass
terms of 30 TAC 116,10, the definition
of “facility” is clear, and is equivalent to
the Federal definition of “emission unit”
in the nonattainment NSR non-PAL
rules, as it is throughout Chapter 116.

Respanse: EPA disagrees with thasa
cormunenls. See our response to
comment 1 ebove for further
information.

Comment 4: TCEQ comments that
TCEQ rules includes maintenance,
startup and shutdown emissions in the
davelopment of “baseline aclual
emissions” to the extent that the permit
reviewer can verify that these emissions
occurred, were properly quantified and
roported as part of the baseline, and
were creditable. Otherwise, startup and
shutdown, as well as maintenance
smissions, are treated as unauthorized
and, as such, have a baseline actual
emission rate of zerp, Further, TCEQ
rules do not authorize malfunction
emissions. TCEQ has concerns about
crediting & major source with an
emission associated with
malfunctioning of equipment whoen the
sourco detormines bageling aclual
amissions. TCEQ is concerned that
including malfunction emissions would
inflate the baseline and narrow the gap
between baseline actual emissions and
the planned emission rate. Therefore,
the number of “major” sources or
modifications would be reduced, It is
unclear how emissions that are not
authorized would be considered
creditable within the concept of NSR
applicability.

EPA has approved the exclusion of
malfunction emissions from the baseline
calculation in other States’ rules. TCEQ
considers the exclusion of malfunction
smissions from baseline actual
emissions to be at least as stringent as
the Federal rule. TCEQ is willing to
work with EPA to clarify the inclusian
of startup and shutdown emissions
when determining baseline actual
emissions.
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Respanse: EPA disagrees with this
comment. We note two fundamental
voncerns with the Texas definitions, as
discussed in this response. First, the
Taxas definition of *baseline actual
emissions” provides discraetion to
include emissions from malfunctions,
startups, and shutdowns, but does not
contain specific, objective, and
replicable criteria for determining
whother TCEQ's choice of emissions
avents to be included in the baseline
actual emissions will be effective in
terms of enforceability, compliance
assurance, and ambienl impacts.
Second, tho Texas definition of
“projected actual emissions” does not
include emissions from startups,
shutdowns and malfunciions in contrast
to the Federal definition which includes
such emissions,

The Fedaral definition of “baseline
nctual emissions” requires such
emissions to include emissions
assoclaled with slarlups, shutdowns,
und malfunctions, See 40 CFR
51.165{a}{1){xxxv])(A)(1) and (B){7) and
51,166(b)(47}i}{a) and (ii){a). In
contrast, Texas’s submitled definition of
“haseline actual emissions” at 30 TAC
116,12(3)(E) differs from the Federal
definition by providing that “[ulntil
March 1, 2016, emissions previously
demonstrated as emissions events or
historically exempted under [30 TAC]
Chapter 101 of this title ¥ * * may bo
included the extent they have been
authorized, or are being authorized, in
a permit action under Ghapter 118."
Emphasis added. EPA’s understanding
of State law is that the use of the term
“may” creates discretionary authority or
grants permission or power, Segg section
311.016 of the Texas Code Constructian
Act,

TCEQ considers omission cvents as
unauthorized emissions associated with
the startup, shutdown, and malfunction
related activities, See 30 TAC 101.1{28).
Texas has adopted an affirmative
defense approach to handle such
emlssions. See 30 TAC 101.222, For
emissions associated with the planned
mainlenance, slartup or shutdown
activities, the State rule has adapted a
phused-in approach to allow a source to
file an application to permit its planned
mainlanance, slartup or shutdown
related emissions in a source's NSR
permit. This approach is based on the
source's SIC code. See 101.222(h) and
(i). For EPA's proposed rulemaking
action on the State's Emission Events
rule, see May 13, 2010 (75 FR. 26882}
The Stale's submilted definiion
provides director diseretion whether to
include these types of emissions. Such
director discretion provisions are not
acceptable for inclusion in SIPs, unless

each director decision is required under
the plan to he submitted to EPA for
approval as a single-source SIP revision.
This Program does nol conlain specific,
objective, and replicable criteria for
determining whether the Executive
Director's choice of emissions events to
be included in the baseline actual
emissions will be effective in terms of
anforceability, compliance assuranca,
and ambient impacts, This would
include a replicable procedurs for use of
any discretionary decision to determine
which maintenance, startup, and
shutdown emissions are properly
guentified and raported as parl of the
baseline, and are creditable; and for
determining that maintenance, startup,
and shutdown emissions then do not
meet such criteria and can he sxcluded
hecause they are unauthorized,

The State did nol provide any
demonstration, as required for a
customized Major NSR SIP revision
submittal, that the submiited provision

.that may exclude any emissions from

maintenance, startup, and shutdown
from the definition of baseline actual
emissions, is al least as stringent as the
definition in the Federal non-PAL
Program SIP requirements, Texas also
includes authorized maintenance
emissions In its baseline actual
emissions, Because maintenance
emiissions are not specifically required
in the Federal definition, the State must
provide a demonstration, as required for
a customized Major NSR SIP revision
submittal, that including these
emissions in the baseline actual
emissions is at least as stringent as the
definition in the Federal non-FAL
Program SIP requirements.

With respect to “projected actual
emission,” the Federal definition of
“projocted actual omissions” requires
the projected emissions to include
emisslons associated with startups,
shutdowns, and malfunctions. See 40
CFR 51.165{a)(1){xxviii)(B}{2} and
51.166(b])(40)(ii)(b). Texas’s submittod
definition of “projected actual
emissions” at 30 TAC 116.12{29) differs
from the Federal definitions by not
including emissions associated with
startups, shutdowns, and malfunctions.
The exclusion of these emissions in the
projected actual emissions while
providing for the possible inclusion of
these emissions from baseline actual
emissions does not provide a
comparable estimation of emissions
increases associated with the project
and could narrow the gap between
baseling actual omissions and tho
projected actus] amissions in a way that
allows facilities to avoid NSR
requirements. The State did not provide
a demonstration, as required for a

cuslomized Major NSR SIP revision,
that excluding these emissions from
projecied actual emissions, is at least as
stringenl as tho Federal nen-PALs SIP
raquiraments, (EPA also wishes to note
that the submitted definition of baseline
actual emissions is unclear how TCEQ
will include authorized emissions
avants as baseline actual pmissions and
projected actual emissions on and after
March 1, 2016.)

With respect to one aspect specifically
rolated to emissions associated with
malfunctions, EPA appreciaies Texas’s
concern that including malfunction
emissions in the baseline and projected
actual emissions would intlate the
baseline and narrow the gap belween
baseline and planned emissions. EPA
acknowledges that it has approved the
exclusion of malfunction emissions
from the baseline calculation in other
States' rules. This includes the approval
of such exclusions in Florida (proposed
April 4, 2008 at 73 FR 184886 and final
approval on June 27, 2008 at 73 FR
36435) and South Carolina (proposed
September 12, 2007 at 72 FR 52031 and
final approval on June 2, 2008 at 73 FR
31368) and the proposed exclusion in
Goorgia (proposed September 4, 2008 at
73 FR 51608). EPA's review of these
actions indicates thal in each State,
malfunctions were excluded from both
baseline actual emissions and projected
actual emissions, This exclusion was
based upon the difficully of quantifying
past malfunction emissions and
estimating future malfunction emissions
as part of the projected actual emissions,
Georgia's rules spacifly thal if
malfunction emissions are omitted from
projected actual emissions, they must
also be omitted from bascline emissions,
and vice versa, so as to provide a
comparable estimation of emissions
increases associated with the project.
Florida {s also concerned about the
possibility that including malfunction
emissions may result in the unintended
rewarding of the source’s poor operation
and maintenancs, by allowing
malfunction to be included in the
baseline emissions that will be used to
caleulate emissions changes and
emissions croedils.

After reviewing Texas's comments on
oxclusion of malfunclions from its
baseline actual emissions and projected
actual emissions, we note that TCEQ
voices concerns similar to Florida,
Geargia, and Seuth Carglina,
Accordingly, we agree with TCEQ's
concern that including malfunction
emissjons would inflate the baseline
and narrow the gap betwean baseline
actual emissions and the planned
emission rate. Therefore, the number of
“major” sources or modifications would
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be reduced. It is unclear how emissions
that are not authorized would be
considered creditable within the
concept of NSR applicahility.
Neverthelass, we must review the
submitted definitions pending before
EPA for action, Beth delinitions do not
exclude malfunctions emissions,
Furthermore, the baseline actual
emissions definition allows the
diserotionary inclusion of malfunction
emissions. To be approvable, both
definitions must mandate the exclusion
uf malfunction emissions.

Comment 5: BCCA, TIP, TCC, and
TxOGA commented that the Texas
rules’ troatment of startups, shutdowns,
and malfunclions is not a proper basis
for disapproval of the proposed SIP
revision, The Federal and Texas
dofinilions both require that non-
compliant emissions be sxcluded from
the determination of baseline actual
emissions. 2t Based on the Texas rules’
integration of pending Chapter 101
revisions on startup, shutdown, and
malfunction emissions (as requested by
EPA]}, the proposed SIP rovision's
trealment ol these lypes of emissions is
a reasanable approach,

EPA has approved rules for baseline
calculations that exclude some of the
elements they assert should be included
in Texas's definition. For example,
Georgia’s PSD regulations give
applicants the option of excluding
malfunction emissions from the
caleulation of baseline emissions.21 In
appraving this approach, EPA nated
“The intent behind this optional
calculation methodolepgy is that it may
rosult in 8 more accurato estimate of
amission increases. The Fuderal rules
allow for some flexibility, and EPA
supports BFD)'s analysis that the Georgia
rule is at least as stringent as the Federal
rule,” 22 Similarly, Texuas's approach to
the baseline calculation attempts fora
more accurate estimate of emissions.

Maoreover, TCEQ is underway in
permitting maintenance, startup and
shutdown omissions through Chapter
116 preconstruction permits, and a S§IP
revision reflecting the maintenance,
startup, and shutdown permitting
initiative has been submitted to EPA for
approval, TCEQ is distinguishing
betwoon planned and unplanned
mainlenance, startup, and shutdown
emissions, and working to authorize
those planned maintenance, startup,
and shuldown emissions in Texas air

20730 TAC 116.12(3){D) (*The actunl rate shall be
adjusted downward Lo axciude any non-compliant
wnissions thet ocpurred during e cousecuiive 24-
month period.”)

21GA. COMP. R, & REGS, 3t —3—1—
02(7){a)2. (HHITNI {2009},

2273 ¥R 51,606, al 51,600 {Sept, 4, 2008),

permits. It is reasonable and appropriate
that the maintenance, startup, and
shutdown permitting initiative be
properly integrated with the definition
of “bassline actual emissions.” The
preposed SIP revision recognizes that
such emissions may be added to the
baseline in the future, based on TCEQ's
ongoing process of authorizing
maintenance, startup, and shutdown
smissions, The proposed SIP revision
and TCEQ's currant approach is sound
and reasonable based on historical
treatment of maintenance, startup, and
shutdown emissions in Texas air
permits, and is not grounds for
disapproval of the proposed SIP
revision.

Response: EPA disagress with this
comment, See the response to Comment
4 above for more information.

Comment 6: The Clinic comments
that Texas's definition of “baseline
actual emissions” is less stringant than
the Federal definition. The Faderal
regulations define “baseline actual
emissions” as “the average rato, in tons
per year, at which the unit actually
emitted the pollutant during any
consecutive 24-month period.” See 40
CFR 51.1685(a)(1){xxxv}{A) and (B). This
definition further provided that the
average rate “shall include emissions
associated with startups, shutdowns,
and malfunctions,” See 40 CFR
51,165(a)(1)(xxxv](A)(1).

Toxas rules define “baseline actual
emissions” ag “the rate, in tons per year,
at which the unit actually emitted the
pollutant during any consecutive 24-
month period.” See 30 TAC
11B6.12{3){A}. The Texas rules do not
require baseline actual emissions to
include emissions associated with
mainienance, startups, and shutdowns,
Instead, the rules state that
maintenance, startup, and shutdown
events “may be included to the extent
they have heen authorized, or are being
authorized.” See 30 TAC 116.12(3)E).
Texas's failure to incorpaorate the
Federal definition and tho express
failurp to require incorporation of
maintenance, startup, and shutdown
emissions in the average rate renders the
definition as inconsistent with Federal
regulations,

The commenter further notes that
Texas's failure to include maintenance,
startup, and shutdown emissions is
related to a larger problem with Texas’s
program, Texas is allowing sources to
authorize their maintenance, startup,
and shutdown emissions separately
from their routine smissions. For
example, Texas allows sources that have
individual major NSR or PSD permits to
authorize their maintenance, startup,
and shuidown emissions through

sland-alone permit-by-rule. See 30 TAC
106.263, This allows sources to avoid
considaring their maintenancs, startup,
and shutdown emissions in determining
potential to emit, as well as in
determining the magnitude of any
emission increases, EPA has repeatedly
informed Texas that its approach for
permitting maintenance, startup, and
shutdown emissions violates the Act.?
EPA should take action to ensure that
Toxas follows the Act when pormitling
maintenance, startup, and shuldown
amissions.

Response: EPA aprees with the
comment relating to not caleulating
baseline actual emissions as average
emission rates. See section IV.1.2,
responses to commaents 1 and 2 for
further information.

EPA agraes with Lhis comment related
to the inclusion of emissions associatad
with authorized maintenance, startup,
and shutdown in the baseline actual
emissions. Seg the response to comment
4 above. The comments relating to
authorizing maintenance, startup, and
shutdown emissions separately from
routine emissions are outside the scope
of this action.

Comment 7: The Clinic commants
that Texas’s definition of “projected
actual emissions” is less stringent than
the Federal definition. The Federal
regulations define “projected actual
emissions” to include maintenance,
startup, and shutdown emissions. See
40 CFR 51.165(z)(1){oxviii](b) and
51,166(b)(40){ii}{b). Texas's definition of
“projected actual emissions” fails to
include maintenance, startup, and
shutdown emissions, See 30 TAC
116.12(29). Even where such emissions
are included in a source's baseline
actus] emissions, there is no provision
to requira such emission in the
projactad actual emissions, The
commentar states that facilities in Texas
often have extremely large maintenance,
startup, and shutdown emissions. See
Attachment 8 of the comments (Facility
emission event information). Under
Texas's definitions, a source which
would trigger a major modification
under Federal rules could aveid a major
modification by failing to include
maintenance, startup, and shutdown in
their projected dctual emissions. The
commenter states that any company that
includes maintenance, startup, and
shutdown in its baseline actual
emissions should be roquired to include
a realistic estimate of maintenance,

23 Spe “Lotter to Riclard Hyde, TCEQ, Director,
Air Permits Division” fram Jeff Rabinson, EPA,
Region 6, Chisf, Air Permils Seclion (Mey 21, 2008)
[Attachmont 7 in the Clinie's commonis}.
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startup, and shutdown emissions in its
projected actual emissions.

Responge: EPA agreecs with this
comment, See our response to Comment
4 above for further information.

3. Whal are tha grounds for disapproval
of the submitted non-PAL aspects of the
major NSR SIP requirements?

EPA is disapproving the submitted
NNSR non-PAL rules because they do
nol explicitly limit the definition of
“facility” to an “emissions unit.” It is our
understanding of State law that a
“facility” can be an “emissions unit,” i.e.,
any parl of a stationary source that emils
or may have the potential to emit any
air contaminant, as the State explicitly
pravides in the revised PSD rule at 30
TAC 116.160(c)3). A “facility” also can
he a piece of equipment, which is
smaller than an “emissions unit” A
“facility” can include more than one
“major stationary source.” It can include
every emissions peint on a company
site, without limiting these emissions
points to only those belonging to the
same industrial grouping (STP code).
Regardless, the State clearly thought the
prudent legal course was to limit
“laciiity” explicitly to “cmissions unit”
in its PSD SIF non-PALs revision, TCEQ
did not submit a demonsiration showing
how the lack of this explicit limitation
in the NNSR SIP non-PALSs revision is
at luast as stringent as the revised Major
NSR SIP requirements, Therefora, EPA
is disapproving the use of the submitted
definition as not maeating the revised
Major NNSR non-PALs SIP
recquirements.

Under the Major NSR SIP
requirements, for any physical or
operational change at a major stationary
source, a source must include emissions
resulting from startups, shutdowns, and
malifunctions in its determination of the
baseline actual emissions, The
definition of the term “baseline actual
emissions,” as submitted in 30 TAC
116.12{3)(E), does not require the
inclusion of emissions resulting from
startups, shutdowns, and malfunctions
as required under Federal regulations.
The submitted definition of baseline
actunl emissions provides that until
March 1, 2016, emissions praviously
demonstrated as emissions events or
historically exempted under [30 TACI
Chapter 101 of this title may be
included the extent they have bean
authorized, or are being authorized, in
a permil action under Chapter 116. The
submitted definition of *projected actual
emissions” at 30 TAC 116,12(29) differs
from the Federal detinitions hy not
including emissions associated with
startups, shutdowns, and malfunctions,
The authorized emission events under

the submitled definition include
amissions associated with maintenance,
startups, and shutdowns. Our
understanding of State law is that the
use of the term “may” creates
discretionary authority or grants
permission or a power, Sge Section
311.016 of the Toxas Godo Construction
Act, Similarly, the submittad definition
of “projected actual emissions” at 30
TAC 116.12(29) does not require that
emissions resulling from startups,
shutdowns, and malfunctions be
included. The submitted definitions
differ from the Federal SIP definitions
and the State has not provided
information demonstrating that these
definitions meet the Federal SIP
definitions. Specifically, the State has
nol provided; (1) A raplicable procedure
for determining the basis for which
emissions associated with maintenance,
startup, and shutdown will and will nat
ba included in the baseline actual
emissions, (2) the basis for including
emissions associated with maintenance
in haseline actual emissions, (3) the
basis for not including maintenance,
startup, and shutdown emissions in the
projected actual emissions, and (4)
provisions for how it will handle
maintenance, startup, and shutdown
emissions after March 1, 2018.
Thurefore, based upon the lack of a
demonstration from the State, as is
required for a customized Major NSR
SIP revision submittal, EPA is
disapproving the detinitions of “baseline
actual emissions” at 30 TAC 116,12(3)
and “projected actual emissions” at 30
TAC 116.12{29) as not meeting the
revisod Major NSR SIP requirements.

Taxas stated that it has excluded
emissions associated with malfunctions
from the calculation of baseline actual
emissions and projected actual
emissions because including such
omissions would inflate the baseline
and narrow the gap between hasaline
and project emissions. EPA agrees with
the reasons Texas uses to exclude
malfunclion emissions from baseline
actual emissions and projected actual
emissions are comparable to the reasons
EPA used for excluding malfunction
emissions from other States in which
EPA approved such exclusion.
Notwithstanding Taxas's exclusion of
malfunctions from these definitions,
Texas must address the other grounds
for disapproval as discussed above, This
includes mandating the exclusion of
malfunction emissions in both
definitions,

The Federal definition of the “baseline
actual emissions” provides that these
emissions must be calculated in terms of
“the average rate, in tons per year at
which the unit actually emitted the

pollutant during any consecutive 24-
month period.” The submitted
definition of the term “baseline actual
emissions” found al 30 TAC 116.12
{3)(A), (B), (D), and (E) differs from the
Federal definition by providing that the
baseline shall be caleulated as “the rate,
in tons per year at which the unit
actually emitted the pollutant during
any consecutive 24-month period.”

Toxas has not provided any
demonstration, as is required for a
customized Major NSR SIP revision
submittal, showing how this different
definition is at laast as stringent as tha
Federal SIP definition. Therefora, EPA
is disapproving the submitted dafinition
of “baseline 4ctual emissions” found at
30 TAC 116.12(3) as not meeting the
revised major NSR SIP requirements.

EPA received commaonts from TCEQ,
the Clinic, and industry regarding the
proposed disapproval of thess
submitted SIP revisions. See our
response to these commants in section
IV.E.2 ahove. None of the provisions
and definitions in the February 1, 2006,
SIP revision suhmittal pertaining to the
revised Major NSR SIP requirements for
non-PALs is severable from sach other.
Therefore, we are disapproving the
portion of the February 1, 2006, SIP
revision submittal pertaining to the
revised Major NSR non-PALs SIP
requirements as not meeting the Act and
the revised Majur NSR SIP regulations.
See the proposal at 74 FR 44467, at
48475, our background for thoso
submittod SIP rovisions in section
IV.E.1 above, and our response to
comments on these submitted SIP
ravisions in section IV.E.2 above for
additional information.

F. The Submitted Minor NSR Standard
Permit for Pollution Control Project SIP
Revision

1. What is the background for the
submitted Minor NSR Standard Permit
for Pollution Control Project SIP
revision?

EPA approved Texas's general
regulations for Standard Permits in 30
TAC Subchapler F of 30 TAC Chapler
116 on November 14, 2003 (68 FR
64548) as mesting the minor NSR SIP
raquirements, The Texas Clean Air Act
provides that the TCEQ) may issus a
standard permit for “new ar existing
similar facilities” if it is enforceable and
compliance can be adequately
monitored. See section 382.05195 of the
TCAA. EPA approvad the State's
Standard Permit program as part of the
Texas Minor NSR SIF program on
November 14, 2003 (68 FR 64544), In
the final FRN, EPA noted that the
submitted provisions provide for a
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streamlined mechanism for approving
the construction or modification of
cerlain sources in categories that
contain numerous similar sources, EPA
approved the provisions for issuing snd
modifying standard permits because,
among other things, tho submitted rules
ragquirad the Eollowing: {1) No major
stationary source or major modification
subject to part C or part D of the Act
could be issued a standard permit; {2)
sources qualifying for a standurd permit
are required to meet all applicable
requirements under section 111 of the
Act {NSPS), section 112 of tho Aot
(NESHAFS and MACT), and the TCEQ
rules (this includes the Texas SIP
control strategies); (3) sources have to
register their emissions with the TCEQ
and this registration imposes an
enforceable emissions limitation; (4)
maintenance of records sufficient to
damaonstrate compliance with all the
permit's conditions; and (5) periedic
reporting of the nature and amounts of
omissions necossary to determine
whether a spurce is in compliance.
TEEQ must conduct an air quality
impacts analysis of the anticipated
emissions from the similar facilitios
bafore issuing and modifying any
standard permii, All new or revised
standurd permits are required Lo
undergo public notice and a 30-day
comment period, and TCEQ must
address all comments received from the
public before finalizing its action to
issue or revise a standard permit, Based
upan the above and as further described
in the TSD for the approval action, EPA
found that the submitted Texas Minor
NSR Standard Permits Program was
adequate to protect the NAAQS and
reasonable further progress (RFP) and
wag enforceable.

One of the primary reasons why EPA
found that the Standard Permits
Program was onforceabls is thal these
types of Minor NSR permits were to be
issued for similar sources. The issuance
of a Minor NSR permit for similar
sources eliminates the need for & case-
by-case review and evaluation to ensure
that the NAAQS and RFP are protected
and the permit is enforceable. The
provisions of the Texas Standard
Permits Program also ensured that the
terms and conditions of an individual
standard permit would be replicable.
This is a key component for the EPA
authorization of a generic
preconstruction Fermit‘ Replicable
malhodologies eliminate any director
discretion issues, Otherwise, if there are
any director discretion issues, EPA
roquires that they be addressed in a
caso-by-caso Minor NSR SIP permit,

When EPA approved the Texasg

Standard Permits Prograun as part of the

Taxas Minor NSR SIP, it explicitly did
not approve the Pollution Contrel
Project (PCP) Standard Permit (30 TAC
116.617). See 68 FR 64543, al 64547, On
February 1, 2006, Texas submittad a
repeal of the previously submitted PCP
Standard Permit and submitted the
adoplion of a new PCP Standard Permit
at 30 TAG 116,617—State Pollution
Control Project Standard Permit.? One
of the main reasons Texas adopted a
new PCP Standard Permit was to mest
the new Federal requirements to
explicitly limit this PCP Standard
Pormit only to Minor NSR, In State of
New York, et al v, EPA, 413 .3d 3 (DG
Cir. June 24, 2005), the Court vacated
the Federal pollution control project
provisions for NNSR and PSD, Although
the new PCP Standard Permit explicitly
prohibits the use of it for Major NSR
purposes, TCEQ has failed to
demonstrate how this particular
Standard Permit mests the Texas
Standard Permits NSR SIP sinca it
applios to numerous types of pollution
control projects, which can be used at
any source that wants to use a PCF, and
is not an guthorization for similar
sources.

Under the Taxas Slandard Permits
Minor NSR SIP, an individual Standard
Permit must be limited to new or
existing similar sources, such that the
atfected sources can meet the Standard
Permit's standardized permit
conditions. This particular PCF
Standard Permit doss not lend itself to
standardized, enforceable, replicable
permit conditions. Becange of the broad
types of sowrce categories covered by
the PCP Standard Permit, this Standard
Permit lacks replicable standardized
permit conditions specifying how the
Diroctor's discretion is Lo be
implemented for the individual
determinations, e.g., the air quality
detarmination, the conirols, and aven
tha monitering, recordkesping, and
reporting. Rather, the types of sources
covered by & Pollution Control Project
are better designed for case-by-case
additipnal authorization, source-specific
review, and source-spocific technical
determinations. For case-by-case
additional authorization, source-specific
review, and source specific technical
determinations, under the minor NSR
SIP rules, if these types of
determinations are necessary, under the
Texas Minor NSR SIP, the Stata is

2 The 2006 submittal also included a ravision 10
30 TAC 116.810({d}, that is a rula in Subchapter F,
Standard Permits, to change an internal cross
reference from Subchapier C to Subchapter E,
ransistonl wilh the re-designation of this
Subichapler by TCEQ. See section IV.H, and 74 FR
48467, al 48476, or fusther informatien on 1his
poriion ol the 2006 sulmitial.

required Lo use its minor NSR SIP case-
by-vase permit process under 30 TAC
116.110{(a)(1).

Because of tha lack of replicable
standardized permit conditions and the
lack of enforceubility, the PCP Standard
Pormit is not the appropriale vehicle for
authorizing PCPs. EPA proposed to
disapprove the PGP Standard Permit, as
submitted February 1, 2006. See the
proposal at 74 FR 48467, at 48475—
48478, for additional information.

2. What {s EPA's response to comments
on the submitted Minaor NSR Standard
Permit for Pollution Control Project SIP
revision? .

Comment 1: TCEQ commented that its
PCP Standard Permit has heen used ta
implement conirol technologies
required by regulatory changes,
statutory changes, and/or EPA consent
decree provisions. As such, control
devices may be applied to numerous
different facility types and industry
types, ranging from storage tanks to
fired units. TCEQ understands EPA's
commaents and will work with EPA to
develop an approvable authorization(s)
that will achieve the same goals and
emission reductions,

FResponse: EPA appraciates TCEQ's
understanding of our comments and
intention to work with us to develop an
approvabla rule revision, Howaver, our
evaluation is based on the submitted
rule currently befare us.

Comment 2: The Clinic comments
that the Texas PCP Standard Permit
dous not meet Federal NNSR and PSD
requirements. See New York v, EFA, 413
F.3d 4 (DC Cir. 2005), The PCP Standard
Permit also fails to meet the minimum
standards for minar nuthorizations as
provided by the Act at 42 U.S.C.
7410(a)(2)(C) and (C) and at 40 CFR
51.160(a) and (b). Texas's PCP Standard
Permit is not limited to a particular
source-category and can apply lo
various pollution conirol projects at any
source lype. See 30 TAC 116.617(a).
Further, the pormit ilself does not have
emission limits ar monitoring: instead,
a facility is permitted to include site-
specific limits and monitoring
requirements in its application for
coverage under a PCP Standard Permit.
Ser 30 TAC 116.617(d)(2). The PCF
Standard Permit includes a generic
statement that the permit must not be
used to authorize changes for which the
Executive Director at TCEQ determines
whether “there are health effects
concerns or the potential to exceed a
national ambient air quality standard
criteria pollutant or contaminant that
rasults from an increase in amissions of
any air conlaminant until those
congerns are addrassed by the
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registrant.” See 30 TAC 116.617(a)(3)(B).
This provision itself, without specific
emission limits and monitoring
requiremants in the PCP Standard
Permit, in inadequate to protect the
NAAQS, and is an acknowledgement
that provisions on the face of the PCP
Standard Permil are not sufficient to
assure protection of the NAAQS and
PSD increments, The commenter
supports EPA taking action {n
disapprove and to furthar require
facilities that have emissions authorized
under the PCP Stundard Permit to seek
a Federally valid authorization,

Response: EPA agrees with the
comments that the submitted PCP
Standard Permit does not meat the
requirements of the Texas Minor NSR
Standard Permits SIP,

Comment 3: BCCA, TIP, TCC, GCLG,
TxOGA, and TAB commented that the
PCP standard permit does contain on its
face all requirements applicabla to its
use, See 30 TAC 116.617(d). The rule
requires thal a permittee make a
submittal to TCEQ, but does not reguire
the Executive Director to act to approve
tho submittal. Under the rules, if the
Executive Dircctor doos not act, the
authorization under the permit stands.
Raview hy the Execulive Direclor is not
lo make case-hy-case determination, but
rather to review for impacls on air
quality and disallow use if air quality
would be negatively impacted. See 30
TAC 116.617(a}{3)(B). This is an
important distinction, Tha Texas PCP
permit is more stringent than a program
that lacks a discretionary denial
provision.

Moreover, the PCP is a minor NSR
authorization, The CAA does not
establish requirements for a State's
minor NSR programs, The Federal
regulations that govern minor NSR
programs at 40 CFR 51,160—,164 provide
States great flexibility in establishing
SIP approvable minor NSR programs,
Indeed, EFA’s Enviranmental Appeals
Board (“EAB") has recognized the
flexibility provided States in
establishing a non-PSD, non-
nonattainment NSR permitting program,
noting that Federal requiroments do not
mandlate a particular minor NSR
applicability methodology or lest.?s

In light of this fexibility, the Texas
PCP standard permit is an accepiable
parl of the Stale’s minor NSR SIP,
Notably, EPA cites no slatutory
authority or provision of Part 51 in
suggesting a bar on approval of general
or standard permits, The manner in
which TCEQ implements the PCP
standard permit is reasonable and

 fn re Tennessae Vollay Authority, 8 EAD 357,
461 (BEAB Sepl. 14, 2000),

practical, and a decision to reject the
PCP stundard permit is a decision to
reject an important minor N3R tool used
by Texas sources Lo authorize
environmeantally beneficial projects in
an expedited fashion. Site-specific
traditional NSR permitting for such
projects is impractical, insfficient and
detrimental to the environment,

Response: EPA disagroes with this
comment. We are not disapproving thoe
Texas PCP Standard Permit because
under the Texas Minor NSR SIP, Texas
cannot issue general or standard
permits. In fact, EPA has approved the
Texas Standard Permits Program as part
of the Texas Minor NSR S1P, EPA's
approval authorizes Texas to issue so-
called general permits, {.e., the Texas
standard permits. Qur approval of the
Texas Standard Pormit Program as part
of the Texas Minor NSR SIP was based
on the statutory and regulatory
requirements, including section 110 of
the Act, in particular section
110(a)(2){C), and 40 CFR 51.160, which
require EPA to determine that the State
has adequate procedures in place in the
submitted Program to ensure that
construction or modification of sources
will not interfere with attainment of a
National Ambient Air Quality Standard
(NAAQS) or Reasonahle Further
Prograss (RFP),

This particular submitted individual
Standard Permit doses not meat the
requirements of the Texas Standard
Permits Minor NSR SIP. The submitted
ravigion allows the Executive Director to
selectively review for impacts on air
quality and disallow use if air quality
would be negatively impacted or even
revise the emission limit to avoid
negative air quality impacts, It grants
the Executive Director too much
discretion to act selectively and make
site-specific daterminations outsida the
scope of the PCP Standard Permit and
fuils to include replicable procedures for
the exercise of such diserotion, It fails
to includa replicable proceduras for the
exercise of such discretion, Under the
Texns Minor NSR Standard Permits SIP,
each Standard Permit promulgated by
Texas is required to include replicable
standardized permit terms and
conditions. Each Standard Permit is
required to sland on its own. No further
action on the part of the Executive
Director for holders of a Standard
Permit is authorized under the SIP
because each individual Standard
Permit is required to contain upfront all
the replicable standardized terms and
conditions, The replicability of a
Standard Parmit issuad pursuant to the
SIF rules eliminates any director
discretion. EPA approval will not be
required in each individual case as the

TCEQ avaluates (and perhaps revises) a
source's PCP Standard Permit, If the
Director retaing the authority to exercise
discrotion in the ovaluation of cach PCP
Standard Permit holder's impact on air
quality, this undermines EPA’s rationale
for approving the Texas Standard
Pormits Program as parl of the Texas
Minor NSR SIP. Under the SIP, any
case-by-case determination must be
made through the vehicle of the case-by-
case Minor NSR SIF permit, not using

a Minor NSR SIP Standard Permit as the
vehicle, While Minor NSR SIP permit
programs are given great flexibility, they
cannat interfera with attainment and
must meet tha requirements for miner
NSR, The Executive Director's selactive
application of his discretion an a case-
by-casa hasis, without specific
replicable criteria, exceeds the scope of
EPA’s approval of the Standard Permits
Program in 30 TAC Subchapter F of 30
TAC Chapter 116 as approved on
November 14, 2003 (68 FR 64548).

The submitted PCP Slandard Permit
revision has no replicable conditions
that specify how the Director's
discration is to be exercised and
delineated, We are particularly
concerned that the Executive Director
may exercise such discretion in case-
specific determinations in the absence
of genaric, replicable enforceabls
requirements. These replicable
methodologies and enforceable
requirements should be in the submitted
individual Standard Permit itself, not in
the Executive Diractor’s after the fact
case-specitic determinations made in
issuing a customized Standard Permit to
a sourca, If an individual Standard
Permit requires any customizations for a
holder, then this particular Standard
Permit no longer meets the requiremenis
for the Texas Standard Permit Program
SIP. This customized Stundard Permit
has morphed into a case-by-case Miner
NSR SIP parmit and must meat the
Texas NSR SIP requirements for this
type of permit,

Comment 4: BCCA, TIP, TCC, GCLC,
and TAB commaented that the manner in
which TCEQ has dofined pollution
control projects is reasonable and
practical, and a decision to reject the
PCP Stundard Permit is a decision to
reject an important minor NSR tool used
by Texas sources to authorize
environmentally beneficlal projects in
an expedited fashion. TCC further
comments that EFA does not, and
cannot, question that the Standard
Permit for PCPs provides for the
regulation of stationary sources as
necessary to assure that thal NAAQS are
achieved. TCC also comments that Parts
C (PSD) and D (NNSR) are not
implicated because PCF Standard

Reg. Add. 90



Case: 10-60891 Document: 00511437281 Page: 160 Date Filed: 04/06/2011

56446 Tederal Register/Vol, 75, No. 178/ Wednesday, September 15, 2010/Rules and Regulations

Permits are expressly made unavailable
to major sources and major
modifications. All commenters )
indicated that narrowing the scope of
projects that can qualify for the
expedited standard permit approval {or
requiring TCEQ ta promulgate source
calegory-specific PCP slandard parmits
for every source category in Texas) is
impractical, inefficient, and detrimental
to the covironment.

Response: EPA agrees that the
submitted PCP Standard Permit does
not apply to major slalionary sources
and major modifications subject to PSD
or NNSR. While the manner in which
TCEQ has dofined pollution control
projects may he reasonable and
practical, using the Texas Standard
Permits SIP to issue one individual
Standard Pormil for all types of PCPs
does not meet the SIP's requiremants.

The seope of a Standard Permit
pramulgaied by TCEQ is governed by
the TCAA and the SIP's general
regulations for Standard Permits in 30
TAC Subchapter F of 30 TAC Chaptor
116. These dn not provide for the
issuance of a Standard Permit for
dissimilar sources. They provide for the
issuance of a Standard Permit for
similar sources so that its parmit terms
and conditions are determined upiront
in the promulgation of the individual
Standard Permit, Thers is no need for
any director discretion or customization
of the individual Standard Permit. This
is not to say that TCEQ is precluded
from issuing various individual
Standard Permits for PCPs; TCEQ can
issue various individual Standard
Permits for PCPs thal cover similar
sourcas.

Comment 5: ERCC commented that
PCP authorizations are not unique to
Texas and EPA's concerns with Texas
PCP Standard Permit is too broad, is
misplaced, and fails to recognize the
regulalory restrictions in place, and the
benefits that allow efficient emission
reduction projects to proceed in the
Stato. The commenter refors to two
Slales with pollution control
exemptions from the definition of
modification which allow PCPs to
procead with significanlly fewer
limitations than the Texas PCP Standard
Permit: Ohio and Oregen. Neither of
these States limits PCP by a category of
pollution control techniques or
industrial sources, Thesa SIP-approved
provisions fail Lo provide any puidance
for an application, director raview,
recordkeeping, or monitoring
requirements, The Texas PCP program is
highlighted for disapproval because it
placed too much emphasis on the
raquirements and limitations of the PGP
progrant, The Texas program has more

safeguards than Oregon and Ohio. Tha
Taxas PCP program is solely a Minor
NSR Program. By proposing disapproval
of the Texas PCP program, EPA is
holding Texas to a vastly more stringent
approach and is designed to judge Texas
in a way that EPA has not proposed for
any other State.

Response: Ses response to Comments
3 and 4, EPA also wishes to note that
that the cited Oregon and Ghie PCP
gxemptions from Major NSR were
approved by EPA hefore the court held
that EPA lacked the autharity to exempt
PCPs from the Major NSR SIP
requirements. See State of New York v.
EPA, 413 F 3d. 3 (DC Cir. 2005). These
exemptions ¢f PCPs from Major NSR are
not the same as a Minor NSR Standard
Permit for PCPs, Moreover, they have no
rolationship to the Texas Minor NSR
Standard Pormils STP.

Comment 6; TAB commented on the
history of the PCP programs at EPA and
in Texas and states that Texasd has been
issuing Standard Permits for PCP
Projects sinco 1994, TAB commonts that
tho standard permit program was
ndministered for saveral years with no
suggestion of programmalic abuses, and
more importantly, no examples givan by
anyone of unintended conseguences.
TARB also assarts that 13 years after
Texus adopted its pellution control
project standard permit, EPA finally
commented on it in the proposal, TAR
asserts that EPA cannot question that
TCEQ's Minor NSR program, including
the PCP Standard Permit, meots this
provision of the Act.

Response: EPA disagress with the
comment. EPA had no need to comment
on the administration of the general
Standard Permit Program in this action
because EPA approved Texas’ general
regulations for Standard Permits in 30
TAC Subchapter F of 30 TAC Chapter
116 on Novembeor 14, 2003 (68 FR
54548) as meeting the minor NSR SIP
requirements, That approval describes
how the Standard Permit rules met
EPA’s requirements far new minor
snurcas and minor modificalions. The
scope of EPA’s disapproval in this
action {5 limited to Texas’s submission
of a SIF revision, on February 1, 2008,
adopting a Standard Permit for PCFs at
30 TAC 116.617—State Pollution
Control Project Standard Permit, CAA
section 110 sets out the process for
EPA's review of State SIP submittals,
Nothing in the Act suggests EPA is
foreclosed from disapproving 4
subrmittal because it failed to comment
on it during the State's rulemaking
process, For further response o the
remainder of the commont, see response
to comments 3 and 4,

Comment 7: TAB discussed numerous
guidance memoranda that EPA used to
support its position that the PCP
Standard Permit is unapprovable
because it is not limited to a particular
narrowly defined source category that
the parmit is designed to cover and can
be used Lo make site-specific
determinations that are outside Lhe
scope of this type permit. The
commenter states that these memos are
not law, and cannot conceivably be used
as an independent basis to deny
approval of a SIP revision. Any EPA
pronpuncement that purports to be
binding must be adopted through notice
and comment rulemaking,. See
Appalachian Power Company v. EPA,
208 F.d3d 1015, 1023 {DC Cir. 2000). The
commenter concludes that if EPA wants
to disapprove a submitted SIP revision
of a Standard Permit because it is not
limited to a particular narrowly defined
source category and that allow site
specific determinations, then EPA must
adopt a rule Lhat says so. TAB
comments that even if the memos could
lagally support EPA's position, that the
PCP Standard Permit is unapprovable
because it not limited to a particular
narrowly defined source category that
the permit is designed to cover and can
be used to make site-specific
determinations that are outside the
scope of this type permit, neither of the
cited memos actually says so. The
commenter reviewed each cited memo
and found nothing {o suggest any intent
to fill gaps or qualify any provision of
40 CFR 51.180, TAB further commonts
on EPA’s cites tu a scrios of Federal
Registers on actions taken on other
States' minor NSR programs, The
commenter states that these actions offer
no explanation of how these particular
actions {Huminate EPA's proposal to
disapprove Texas' PCP Standard Permit,
TAB further cammaents on EPA’s cites to
a series of Federal Registers on actions
taken on other States” minor NSR
programs, The commenter states that
these actions offer no explanation of
how these particular actions illuminate
EPA's proposal to disapprove Texas'
PCP Standard Permit.

Response: EPA disagrees with this
comment. Section 110 of the Act, in
particular section 110(a){2)(C), and 40
CFR 51,160, require the EPA to
determine that the State has adequale
procedures Lo ensure that construction
or modification of sources will nol
interfere with altainment of a National
Ambient Air Quality Standard
(NAAGS). The CAA grants EPA the
authority to ensure that the construction
or modification of sources will not
interfere with attainment of a National
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Ambient Air Quality Standard
(NAAQS). The memoranda cited in the
propaosal were cited for the purpose of
providing documentary evidence of how
EPA has exercised ils discretionary
autharity when reviewing general
permit programs similar to the Texas
Standard Parmils SIP. They also
collectively provide an historical
perspective on how EPA has exercised
its discretion in reviewing regulatory
schames similar to the submitted PCP
Standard Permit. The utility of these
citations is not in the specific subject
maller they address, but in their
discussion of the regulatory principles
to be applied in reviewing permit
schemes that adopt emission limitations
created through standardized praotocols,
For example, the memorandum titled
Approaches to Creating Federally-
Enforceable Emissions Limits,
Memarandum from John S. Seitz,
QAQPS, November 3, 1993, on page 5
discusses EPA recognition that
emissions limitations can be created
throupgh standardized protocals.
Likewise, the memorandum titled
Guidance on Enforceability
Requirements for Limiling Polential to
Emit through SIP and section 112 rules
and General permits, Memorandum
from Kathie A Stein, Office of
Enforcement and Compliance
Assurance, January 25, 19935, discusses
on page 6 the essential characteristics of
a general permit that covers a
homogenous group of sources.

Again, the Federal Regisler citations
provided in tho propasal serve to further
highlight EPA's practical application of
the policies enunciated in the abave
referenced memoranda, These
documents demonstrate thal EPA has
consistentty applied these policies with
respect to approval of the minor source
permit programs which feature rules
which are similar 1o the Texas Standard
Permits SIP. For example the Federal
Register at 71 FR 5979, final approval of
Wisconsin SIP revision, February 8,
2006, slates on page 5981 thal EPA
regards the prohibitory rules and
peneral permits are essentially similar
and goos on to discuss requirements for
approval of permit schemes of this
nature. The cited notlces address
requirements for approval of general
permit programs submitted as SIP
revisions and are illustrative of
regulatory policy applied by EPA in
reviewlng Standard Permit programs for
SIP approval.

The cumulative etfect of these
documents is to provide the public with
an insight to EPA's policy with regard
to its application of discretionary
authority in reviewing a variety of
propaosed general permit schemes. In

this instance, EPA interprets the
applicable statutes and rules to require
that Standard Permits be limited to
similar sources and they cannot be usad
to make site-specific determinations that
are outside the scope of this type of
permit. This is consistent with EPA's
priar policy pronouncements on this
subject as evidenced by the memeranda.
EFA's interpretation is circumscribed by
the statutory requirement that such a
permit program not interfere with the
attainment of the NAAQS,
Consequently, the commenter's failure
to find relevant information to
illuminate EPA’s decision to disapprove
the submitted Texas' PCP Standard
Permit is not a refleclion on the utility
of the cited documents,

Conunent 8: TAR concludes by
observing that there is no evidence of
Standard Permit Program failure or
adverse comments, The commenter
criticizes EPA for not taking action on
the PCP Standard Permit Program which

“the CAA required action long before

2009. EPA is further criticized for failing
to review the record to determine the
negative impacts of the PCP Standard
Permit Program during tho intorvening
timo during which TCEQ has been
issuing PCP authorizations under this
program. EPA offers no example of a
PCP Project that failed to protect public
health ar wellare, or could not be
enforced, or that did not accomplish its
valuable purpose of quickly, hut
carefully, authorizing emission
reduction projects.

Response: EPA disaprees with this
comment. The standard for review in
this context is not the existence of
adverse comments or failure in the
implementation of a Standard Permit-
Program SIP, EPA reviews a SIP revision
submission for its compliance with the
Act and EPA repulations, CAA
110(k)(3). See also BCCA Appeal Group
v. EPA, 355 T 3d. 817, 822 (5th Cir.
2003); Naturo! Resources Defense
Council, Inc. v. Browner, 57 F.3d 1122,
1124 (DC Cir, 1995}, This includas an
analysis of the submitled regulations for
their legal interpretation. The existence
of adverse comments is not the
exclusive criteria for raview of
submitted revisions, In this particular
instance, EPA’s review is limited to
Texas's submissicn of a SIP revision for
a new PCP Standard Permit at 30 TAC
116.617, not a SIP revision for general
Standard Permits Program. EPA has
already approved Texas' general
regulations for Standard Permits in 30
TAC Subchapter T of 30 TAC Chapter
116 on November 14, 2003 (68 FR
64548) as meeling the minor NSR SIP
requirements.

3. What are the grounds for
disapproving the submitted Minor NSR
Staundard Permit for Pollution Control
Project SIP revision?

EPA is disapproving the submitted
Minor NSR Standard Permit for
Pollution Contral Project SIP revision
because the PCP Standard Permit, as
adopted and submitted by Texas loa EPA
for approval into the Teaxas Minor NSR
SIP, does not meet the requirements of
the Texas Minor N5SR Standard Permits
Program. It does not apply to similar
sources. Because it does not apply to
similar sources, it lacks the requisite
replicable standardized permit terms
specitying how the Director’s discretion
is to be implemented for the case-by-
case determinations,

EPA raceived comments from TCEQ,
the Clinie, and industry regarding the
proposed disapproval of these
submitted SIP revisions, See our
response to thess comments in section
TV F.2 ahove, Because the PCP Standard
Permit, in 30 TAC 116.617, does not
mest the Texas Minaor NSR SIP
requirements for Standard Permits, EPA
is disapproving the PCP Standard
Permit, as submitted February 1, 2008,
See the proposal at 74 FR 48467, at
4847548478, our background for these
submitted SIP revisions in section
IV.F.1 above, and our response to
comments on these submitted SIP
revisions in section IV.F.2 above for
additional information.

G. Ne Action on the Revisions to the
Definilions Under 30 TAC 101.1

We proposed to take no action upon
the June 10, 2008, SIP revision submittal
addrassing definitions at 30 TAC
Chapter 101, Subchapter A, section
101.1, because previous revisions to that
section are still pending review by EPA.
See 74 FR 48467, at 48476. We received
no comments on this proposal.
Accordingly, we will take appropriate
action on the submittals concerning 30
TAC 101.1 in a separate action, As
noted previously, these definitions are
severable from the other portions of the
two SIP revision submittals.

H. Ne Action on Provisions That
Implement Section 112{g) of the Act and
for Restoring an Explanation That a
Portion of 30 TAC 116.115 Is Not in the
SIP Bagquse It Implaments Section
112(g) of the Act

Texas originally submitted a new
Subchapter C—Hazardous Air
Pollutants: Regulations Governing
Constructed and Reconstructed Sources
(FCAA, §112(g), 40 CFR Part 63) on July
22, 1998. EPA has not taken action upon
the 1998 submittal. In the February 1,
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2006, SIP revision submittal, this
Subchapter C is recodified to
Subchapter E and sections are
renumberad, This 2006 submittal also
includes an amendment to 30 TAC
116.610(d) to change the cross-reference
from Subchapter C to Subchapter E.
Thasa SIP revision submitials apply lo
the review and permitting of
constructed and reconstructed major
sources of hozardous air pollutants
{HAP) under soction 112 of the Act and
40 CFR part 63, subpart B. The process
for these provisions is carried out
separately from (he SIP activities, SIPs
cover criteria pollutants and thaeir
precursars, as regulated by NAAQS.,
Section 112(g) of the Act regulates
HAPs, this program is not under tha
auspices of a section 110 5IP, and this
program should not be approved inta
the SIF, These portions of the 1998 and
2006 submittals are severabla. For these
reasons we proposed to take no action
on this portion relating to section 112(g)
of the Act, See 74 FR 48467, at 48476—
48477, We rsceivad no comments on
this proposal. Accordingly, we are
taking no action on the recodification of
Suhchapter C to Subchapter (d) and 30
TAC 116.610(d).

In a relatod matter, we are making an
administrative correction lo an earlier
action which inadvertently remaved an
explanation that 30 TAC
116.115(c)(2)(B](ii}{1} is not in the SIP,
When we approved 30 TAC 116.115 in
the SIP un September 18, 2002, we
excluded 30 TAC 116.115(c)(2)(B){i)(E)
because it implemented the
requiremants of section 112(g) of the
Act. Sge 67 FR 58679, al 58689, In a
suparate action, wu approved revisions
to 30 TAC 116,115 on April 2, 2010 {75
FR 16671), which are unrelated to the
excluded provisions of 30 TAC
116.115(c)(2)(B)ii)(1). However, that
action inadvertently removed the
explanation that excluded
116.115(c){B)(ii)(I) from the SIP. In this
action, we are making an administrative
correction to restore inlo the Code or
Federal Regulations the explanation that
the SIP does not include 30 TAG
116.115(cHB)(if)(1).

{. No Action an Provision Relating to
Emergency and Temporary Orders

We proposed to take no action upon
the February 1, 2008, SIP revision
submittal which recodifisd the
severshle provisions relaling to
Emergency Orders from 30 TAC Chapter
116, Subchapter E to a new Subchapter
K. See 74 FR 48467, at 48477, We
raceived no comments an this proposal.
Accordingly, we will take appropriate
uction on the Emergency Order
requirements in a separate action,

according to the Consent Decrea
schedule.

J. Responses to General Conunents on
the Proposal

Comment 1: The following
commenlers support EPA’s propesal to
disapprove the Texas NSR Reform
Program, 1-hour NNSR, 1997 8-hour
NNSR, and PCF Standard Permit:
HCPHES; several members of the Texas
House of Representatives; the Sierra
Club; the City of Houston, and the
Clinic.

Response: Generally, these comments
suppart EPA's analysis of Texas's NSR
Raform Program, 1-hour NNSR, 1997 8-
hour NNSR, and PCF Standard Permit,
as discussed in detail at in the proposal
at 74 FR 48467, al 4047148476, and
furthar support EPA's action to
disapprove the Texas NSR Reform
Program submission,

Comment 2; The SCMS and PSR sant
numerous similar letters via e-mail that
ralate to this action, These comments
include 1,788 identical lettars from
SCMS (sent via e-mail) and a comment
letter from PSR, which support EPA's
‘proposed ruling thal major portions of
TCEQ air permitting program do not
adhere to the CAA and should be
thrown out, While agreeing that the
proposed disapprovals are a good [irst
step, the commonters stats that EPA
should take bold actions such as halting
any new air pollution permits being
issued by TCEQ ulilizing TCEQ's
current illegal policy; creating a
moratorium on the operations of any
new coal fired power plants; roviewing
all permits {ssuad since TCEQ adoptad
its illegal policies and requiring that
these entities resubmit their
applications in accordance with the
Federal CAA; and putting stronger rulas
in place in order to reduce global-
warming emissions and to make sure
new laws and rules do not allow
existing coal plants to continue
polluting with global warming
emissions.

The commeanters further state that
Texas: (1) Has more proposed coal and
petraleum coke fred power plants than
any other State in the nation; (2) Is
number ane in carbon emissions; and
(3) Is on the list for the largest increase
in emissions over the past five years,
Strong rules are needed to make sure the
coal industry is held responsible and
that no permits are issued under TCEQ}'s
illegal pormitting process. Strong
rogulalions are vital to cleaning up the
energy industry and putting Texas on a
path to clean energy technology that
boosts aconomic growth, creates jobs in
Taxas, and protects the air quality,
health, and communities.

In addition, SCMS sent 273 similar
lattars {sent via e-mail) that contained
additional comments that Texas should
rely on wind power, solar energy, and
natural gas as clean alternatives to coal.
Other comments oxprassad genaral
concerns related to: impacts on global
warming, lack of commitment by TCEQ
to protect air quality, the need for clean
energy efficient growth, impacts upon
human health, endangerment of
wildlife, impacts on creation of future
jobs in Texas, plus numerous other
similar concerns, The PSR further
commented that as health care
professionals, they are concerned about
the health effecls they are seeing in their
patients due to environmental toxins in
the air and water.

HResponse; To the extant that the
SCMS and PSR letters comment on the
proposed disapproval of the submitted
1-hour ozone standuard, 1997 8-hour
oznone standard, and NSR Reform
Programs, they support EPA's action to
disapprove these submitted rules. The
remaining comments are outside the
scopo of our aclions in this rulemaking,

Comment 3: TCEQ understands that
EPA's review was conducted by
applying the current applicable law.
The Executive Director will conduct a
review of all EPA comments and
propose changes ta the rules proposed
for disapproval,

TCEQ understands EPA's concerns
with issues regarding, among other
things, applicability, clarity,
enforceability, replicable procedures,
recordkeeping, and compliance
assurance, Specifically, tho Executivo
Director will consider rulemaking to
address the following concerns:

» Clarify references for major
stationary sources and major
modifications to EPA rules for
nonattainment and maintenance area
definitions and romoving rule language
indicating that the 1-hour thresholds
and offsets are not effective unless EPA
promulgates rules, and clarifying the
applicability of nonattainment
parmitting rulas;

« Clarity the definition of baseline
actual emission rate, and clarify the
inclusion of maintenance, startup, and
shutdown emissions when delermining
baseline actual emissions; and

» Add missing items and clarify the
axisting requirements to obtain and
comply with a PAL to meet FNSR
requirements.

New and amended rules will be
subject to the statutory and regulatory
requirements for a S1F revision, as
interpreted in EPA policy and guidance
on SIP revisions, as well as applicable
Texas law. The revised program will
ensure protection of the NAAQS, and
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demonstrate noninterference with the
Texas SIP control strategies and
reasonably further prograss.

In addition, and as noted, TCEQ will
address EPA's concerns regarding
public participation in a separate
rulemaking action.

Response: EPA approciatos TCEQ's
commitmant 1o consider rulemaking to
correct the deficiencies in the submitted
1-lhour vzone standard, 1997 8-hour
ozone standard, and NSR Reform
Programs, Howaevar, cur evaluation is
based on the submitted rules that are
currently before us,

Comument 4: The Clinic further asks
that EPA take action to halt Texas's use
of permits-by-rule that, like the PCP
standard permit, fail to meet minimum
standards for minor source permitting
and for general permits and
exclusionary rules, Toxas has adopted
and is applying a number of permits-hy-
rule that are not source specific, do not
include specific emission limitations or
menitoring, and are inadequale Lo
pratect the NAAQS. These include the
permits-by-rule in Subchapter K of
Chapter 106 of the Texas rules. In
addition, like the PCP, some of these
pormits—rather than authorizing
specific lypes of minor emission source
citlegories—can bo used to increase
authorized emissions from any type of
facility 26 EPA has repeatedly stated that
Teaxas's current use of permit-by-rule
violates the Act and Texas's approved
SIP.27 Yet EPA has failed take action to
stop the illegal use of permits-hy-rule.

Response: Any action on Texas's use
of permits-by-rule, as requested by the
commenter, is outside the scope of our
actions in this rulemaking,

Comment 5: Concorned Citizens of
Grayson expressed concerns aboul a hot
mix asphalt plant lncaled near the small
town of Pollsbaro, TX, which is located
near public schools and private
residences and has caused significant
disruptions in the lives of those liming

i For examiple, 30 TAC 106.261, 106.262,
106.263, and 106.264.

#7 See "Lollor 1o Dan Edoen, TCEQ Dopuly
Diroctos” from Corl Edlund, EPA Rogion 6, Direclor
Multimedia Planning and Permilting Division
{March 12, 2008) (“EPA has consistently expressed
concern ahout PBRs that authorize & category of
minissions, such ag stortup or shutdown emissions,
or that modify an existing NSR pormit,”)
[Attachment 10 of the Clinic's commenls); “Letter
1o Richard Hyde, 'TCEQ, Director, Air Ponnits
Division” from [eff Robinson, EPA Region 6, Chief,
Air Permils Section (November 16, 2007)
[Attechment 11 of \hen Clinic's commenis); “Leltar
lo Stave Hugle, TCEQ, Special Assistant, Air
Parmits Director” from David Nelelgh, EPA Region
G, Chief, Air Permits Soction (March 10, 2008)
[Attechment 12 of the Clinic’s comments); “Letier
In Lola Brown, TCEQ, Ofiice of Legel Sarviges” rom
David Neleigh, EPA Rogien 6, Chiel, Air Pormils
Sectioa (February 4. 2000) (Atachment 13 ol'the
Clinic’s comumuents).

nearby because ar “the noxious stench
repeatedly emitted from the plant.” The
commenters are concerned because the
plant was authorized undoer a Standurd
Permit issued by TCEQ which only had
public participation and comment when
TCEQ issued the Standard Permit for
hol mix asphalt planls and there was no
opportunity for public participation and
comment on a source thal applied for
authorization under a Standard Permit
for a specilic source after the Standard
Parmit has been authorized,

Response: Thess comments do not
relate to the submitted Standard Permit
for Pollution Control Projects that EPA
is reviewing in this action. Thess
comments, which relate to a Standard
Permit for Hot Mix Asphalt Plants, are
outside the scope of this action,

Comment §: AECT believes that EPA's
proposed disapproval has injected
uncertainty into the Texas permitting
program, will cause tremendous
operational-uncertainty for companies-
in light of significant air emission rule
proposals considered by EPA (e.g,
mercury MACT, PSD Tailoring Ruls),
this and other disapprovals may
jeopardize or substantially delay the
ability of electrie generators to obtain
necessary air permils to install pollution
controls that will be necessary to
comply with current and future rules;
and prompt EPA approval of the
praposad TCEQ NSR SIP Revisions is
needed in order to provide the
regulatory certainty necessary for
aconomic development, creation of
critically needed johs, and generation of
affordable, reliable electricity in Texas.

Response: We are disapproving the
submitted Texas NSR Reform Program,
1-hour NNSR, and PCP Standard Permit
programs because they do not muet
applicable requirements of the Act, as
discussed herein, EPA is roquired to
roview a SIP revision for i1s compliance
with tho Act and EPA regulalions, See
CAA section 110(k){3); see also BCCA
Appeal Group v. EPA, 355 F 3d.817, 822
(5th Cir 2003); Natural Resources
Defense Council, Inc. v, Browner, 57
F.3d 1122, 1123 (DC Cir. 1995).

Comment 7: BCCA and TIP comment
that under Toxas's inlegrated air
permilting regime, air qualily in the
Stalas is demonstrating strong, sustained
improvemenl, The commenters cite (o
substantial reductions in nitrogen
oxides and improvements in the ozone
concentrations in the Houston-
Galveston and Dallas-Fort Worth ozone
nonattainment areas.

Response: We are disapproving the
submiited Texas NSR Reform Program,
1897 8-hour NNSR, 1-hour NNSR, and
PCP Standard Permit programs because
they do not meet applicable

requiremaents of the Act, as discussed
herein. EPA is required to review a SIP
rovision submission for its compliance
with the Act and EPA regulations. CAA
110(k)(3); See also BCCA Appeal Group
v, EPA, 355 IF 3d, 817, 822 (5th Cir.
2003); Natura!l Resources Defense
Council, Inc, v. Browner, 57 F.3d 1122,
1123 (DC Cir. 1995).

Even if the commenters’ premises are
to be ncecepted, they fail to substantiate
their claim that tha Texas NSR Reform
Program, 1-hour NNSR, 1997 8-hour
NNSR, and PCP Standard Permit
programs have had a significant impact
on improving air quality in Texas by
producing data showing that any such
gains are directly attributable to the
submitted Programs, and are not
attributable to the SIP-approved control
strategies (both State and Federal
programs) or other Federal and State
programs. They provide no explanation
or hasis for how their numbers were
derived.

Furthermore, since the commenters
thought EPA was acting inconsistently,
they should have identified SIPs that are
inconsistenl with our actions and
provided tochnical, factual information,
not bare assertions.

Comment 8: GCLC, T1P, BCCA, AECT,
and TCC comment that EPA ignores the
fact that the Texas NSR Program has had
a significant impact on improving air
quality in Texas. TCEQ commented that
significant emission reductions have
been achieved by the submitted Program
through the large number of
participating grandfathered facilities,
which resulted in improved air quality
based upon the monitoring data.

BCCA, TAB, TxOGA, aund ERCC
comment that the legal standard for
evaluating a SIP revision for approval is
whether the submittad revision
mitigates any sfforts to attain
compliance with a NAAQS. EPA’s
failure to assess the single most
important factor in the submitted
Program, the promotion of continued air
quality improvement, is inconsistent
with case law and the Actand is a
deviation from the SIP consistency
process and national policy. EPA should
perform a detailed analysis of approved
SIP programs through the United States
and initiate the SIP consistency process
within EPA to ensure fairness to Texas
industries,

Response: EPA is required to review
SIP revisions submission for their
compliance with the Act and EPA
regulations. CAA 110(k}{3); See also
BCCA Appeal Group v. EPA, 355 F 3d.
817, 822 (5th Cir, 2003); Natural
Resources Defense Council, Inc. v.
Browner, 57 .3d 1122, 1123 (DC Cir.
1995). EPA is not disapproving the
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entire Texas NSR SIP. Specifically, on
September 23, 2008, EFA proposed to
disapprove revisions to the Taxas NSR
SIP submilted by the State of Texas that
relate to the Nonattainment NSR
(NNSR) Program for the 1-Hour Ozone
Standard and the 1987 8-Hour Ozone
Standard, NSR Reform, and a specific
Standard Permit. Further, BPA is not
required to initiate the STP consistency
process within EPA unless the pending
SIP revision appears {o meot all the
requirements of the Act and EPA's
regulations bul raises a novel issua. EPA
is disapproving tha submitted revisions
hacause they [ail to meet the Act and
EPA's regulations. Because tha
submitied revisions fail to meet the
requiraments for a SIP revision, the SIP
consistency process is not relevant.

Comment 9: The ERCC commaents that
to avoid negative economic
consequences EPA should exercise
enforcement discretion statewide for
sources that obtained povernment
autharization in good faith and as
required by TCEQ, the primary
permitting authority, EPA should not
require any injunctive relief and should
consider penalty only cases in this
rulemaking.

Hesponse: EPA enforcement of the
CAA in Texas is outside the scope of
our actions.

V, Final Action

Under section 110(k)(3) of the Act and
for the reasons stated above, EPA is
disapproving the following: (1} The
submitted definition of “best available
control technology” in 30 TAC
116.10(3); (2) Major NSR in arcas
designated nonatlainment for the 1-hour
nzone NAAQS; (3) Major NSR in areas
designated nonallainment for the 1597
8-hour ozone NAAQS; (4) Major NSR
SIP requirsmants for PALs; (5) Non-PAL
aspacts Major NNSR SIP requirements;
and (6) submittals for a Minor Standard
Permit for PCP, EPA is also proposing
to take no action on certain severable
revisions submitted June 10, 2005, and
TFebruary 1, 2006.

Specifically, we are disapproving the
following regulations:

» Disapproval of the definition of best
available control technology at 30 TAC
116.16{3), submitied March 13, 1898,
and July 22, 1008,

» Disapproval of revisions to 30 TAC
116.12 und 116,150 as submitted June
10, 2005;

» Disapproving revisions to 30 TAC
116,12, 116.150, 116.151; and
disapproving new sections at 30 TAC
116.121, 116,180, 116.182, 116.184,
116,186, 116.188, 116,190, 116.192,
116,194, 116.196, 116.198, 116.610(a),

and 116.617, as submilled February 1,
2006.

Wa ara also taking no action on the
provisions identifiad helow:

» The revisions to 30 TAC 101.1—
Definitions, submitted Juns 10, 2005;

» The recodification of the sxisting
Subchapter C under 30 TAC Chapter
116 to a new Subchapter E under 30
TAC Chapter 116;

s The provisions of 30 TAG
116.610(d); and

» The recodification of the existing
Subchapter E under 30 TAC Chapter
116 to a new Subchapter K under 30
TAC Chapter 118.

Finally, woe are making administrative
correclions to reinstate an explanalion
to the SIP-approved 30 TAC 116.115,
that was inadvertantly remaved in a
soparate action on April 2, 2010 (75 FR
16671].

Scurces arg reminded that they
remain subject to the requirements of
the Federally approved Texas Major
NSR SIP and subject to potential
enforcement for violations of the SIP
(See EPA's Revised Guidance on
Enforcement During Pending SIP
Revisions, dated March 1, 1991),

VI Statutory and Execulive Order
Reviews

A, Execulive Order 12866, Regulatory
Planning and Review

This final action has been determined
not to be a “significant regulatory
action” subject to review by the Office -
of Management and Budget undor
Exascutive Order 12866 (58 FR 51735,
October 4, 1993).

B. Paperwork Reduction Act

This action does not impose an
information coliection burden under the
provisions of the Paperwork Reduction
Act, 44 U.8.C. 3501 ef seq., because this
SIP disapproval under section 110 and
subchaptor [, part D of the Clean Air Act
will not in-and-of itself create any now
information collection burdens but
simply disapproves certain Slate
requirements for inclusion into the SIP.
Burdan is defined at 5 GFR 1320.3(b),
Because this tinal action does not
impuose an information collection
burden, the Paperwork Reduction Act
does nat apply.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act {RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subjoct to notice and comment
rulemaking requirements unless Lhe
agency cerlifies that the rule will not
have a significant economic impact on
a substantial number of small entities,

Small entities include small husinesses,
small not-for-profit entorprises, and
small governmental jurisdictions, For
purposes of assassing the impacts of
today's Tule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration's {SBA) regulations at 13
CFR 121.207; (2] a small governmental
jurisdiction that is a government of a
city, county, town, school district or
spacial district with a population of less
than 50,000; and (3} & small
organization that is any not-for-profit
enterprise which is independently
owned and vperated and is not
dominant in its ficld, This rule will not
have a significant impact on a
substantial number of small entities
because SIP approvals and disapprovals
under section 110 and part D of the
Clean Air Act do not create any naw
requirements but simply approve or
disapprove requirements that the States
are already imposing,

Furthermore, as expluined in this
action, the submissions do not meet the
requirements of the Act and EPA cannot
approve the submissions. The final
disapproval will not atfect any existing
Slate requirements applicable to small
entitias in the State of Toxas. Federal
disapproval of a State submittal does
not affect its State enforceability. After
considering the economic impacts of
today’s rulemaking on small entities,
and because the Federal SIP disapproval
does not create any now requirements or
impact a substantial number of small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small enlities.
Moreovar, dun to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitule Federal
inquiry into the sconomic
reasonableness of State action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Flectric Co., v, U.S,
EPA, 427 U.5. 246, 255-66 (19786); 42
7410(a}(2),

D. Unfunded Muondates Reform Act

This action conlains no Federal
mandates under the provisions of Title
1T of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.8.C. 1531—
1538 “for State, local, or Tribal
governments or the private sector.” EPA
has determined that the disapproval
action does not include a Federal
mandate that may result in estimated
costs of $100 million or mors to either
State, local, or Tribal governments in
the aggregate, or to the private sectar,
This Federal action determines that pre-
pxisting requirements under Slale or
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local law should not be approved as part
of the Federally approved SIP. [t
imposes no new requirements.
Accordingly, no additional costs to
Staie, local, or Tribal governments, or to
the private sector, result from this
action.

E. Executive Order 13132, Federalism

Exacutive Order 13132, entitled
“I'ederalism™ (64 FR 43255, August 10,
1999}, requires EPA to develop an
accountable process to ensure
“moaningful and timely input by State
and local officials in the development of
regulatory policies that have Federalism
Implications,” “Policies that have
Federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
betwean the national povernment and
the States, or on the distribution of
powor and rosponsibilities among the
various levels of government.”

This action does not have Federalism
implications. It will not havo substantial
direct effects on the States, on the
relalionship batween tha national
government and ths States, or on the
distribution of power and
responsibilities among thae various
levels of government, as spucified in
Exacutive Order 13132, because it
merely disapproves certain Stale
requirements for inclusion into the SIP
and does not alter the relationship or
tho distribution of power and
responsibilities established in the Clean
Air Act, Thus, Executive Order 13132
does not apply to this action.

P, Executive Order 13175, Coordination
With Indian Tribal Governments

This action does not have Tribal
implications, as specified in Executive
Order 13175 {59 FR 22951, November 9,
2000), because the SIP EPA is
disapproving would not apply in Indian
country located in the State, and EPA
notes that it will not impose substantial
direct costs on Tribal governments or
preempt Tribal law. This final rule doses
not have Tribal implications, as
specifiad in Executive Order 13175, It
will not have substantial direct effects
on Tribal governments, on the
relationship betwesn the Faderal
governnient and Indian Tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian Tribes, This
action does not involve or impose any
requirements that affect Indian Triboes,
Thus, Executive Order 13175 does not
apply to this action.

G. Executive Order 13045, Protection of
Children From Envirenmentol Health
Risks and Safety Risks

EPA interpreis Executive Order 13045
(B2 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safoty
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
ragulation, This action is not subject (o
Exacutive Order 13045 becausa it is not
an economically significant regulatory
action based on health or sufuty risks
subject to Execulive Order 13045 (52 FR
19885, April 23, 1997). This SIP
disapproval under section 110 and
subchapter I, part D of tha Clean Air Act
will not in-and-of itself create any new
regulations but simply disapproves
certain State requiraments for inclusion
into the SIP.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001) because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act

Saction 12(d) of the National
Tachnology Transfer and Advancement
Act of 1995 (“NTTAA"), Public Law
104-113, section 12(d) {15 U.8.C, 272
note) dirscts EPA to use voluntary
cansensus standards in its regulatory
activities unless to do so would be
inconsistant with applicable law or
otharwise impractical. Voluntary
consensus standards are tachnical
standards (e.g., materials specifications,
tost methods, sampling proceduros, and
business practices) that are developed or
adopted by voluntary consensus
standards bodias. NTTAA directs EPA
to provide Congress, through the Office
of Managemant and Budget,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

EPA believas that this action is not
subject to requirements of Section 12(d)
of NTTAA because application of those
requirements would be inconsistent
with the Clean Air Act, Today’s action
does not require the public to perform
activities conducive to the use of VCS,

I, Executive Order 12898: Federnl
Actions To Address Environmenial
Justice in Minarity Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
(February 16, 1994)) establishes Federal
sxeculive policy on environmaental

justice. Its main provision directs
Federal agencioes, to the groatesl oxlent
practicable and permitied by law, to
make environmental justice part of their
mission by identitying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
pepulations and low-incomsa
populations in the United States,

“PA lacks the discretionary authority
to address environmental justice in this
action, In reviewing SIF submissions,
EPA's role is to approve or disapprove
State cheices, based on the criteria of -
the Clean Air Act. Accordingly, this
action merely disapproves certain State
requirements for inclusion into the SIP
under section 110 and subchapter T, part
D of the Clean Air Act and will not in-
and-of itself create any new
requirements, Accordingly, it does not
provide EPA with the discretionary
authority to address, as appropriate,
disproportionate human health or
environmental effects, using practicable
and lpgally parmissible methods, under
Exscutive Order 12898,

K. Congressional Review Act

The Congressional Review Act, 5
U.5.C. section 801 el seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the apency
promulgating the rula must submit a
rule report, which includes a copy of
the rule, lo pach House of the Congress
and to the Comptroller General of the
United States, EPA will submit a report
containing this rule and other required
information {o the U.S. Senate, the U.5.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in ths Federal Register.
This action is not a “major rule” as
defined by 5 U.5.C. 804(2).

L. Petitions for Judicinl Review

Under section 307(b){1) of the Clean
Air Act, petitions for judicial review of
this action must ba filed in the Uniled
States Court of Appeals for the
appropriate circuit by November 15,
2010, Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
reviaw nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not he
challenged later in proceedings to
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enfarce its requirements. See section
307(b)(2).
List of Subjects in 40 CFR Part 52
Environmental protection, Air
pellution control, Carbon monoxide,
Incorporation hy referenca,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirsments, Sulfur oxides, Volatile
organic compounds,

Dated: August 31, 2010.
Al Armendariz,
Regional Administratar, Region 6.

| 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1, The authority citation for part 52
continues to read as follows:

Au'lhurily: 42 U.5.C. 7410 of seq.

Subpart S5—Texas

m 2, The table in §52.2270(c} entitled
“EPA-Appraved Regulations in the
Texas SIP" is amended by revising the
entry for section 116,115 to read as
follows:

§52,2270 [dentificaticn of plan.
* x * L *
(U] * kW

EPA-—APPROVED REGULATIONS IN THE TEXAS SIP

State citation Title/subject

State ap-
provalfsub-

EFA approval date
mittal date

Explanation

v . "

1] .

Chapter 116 {Reg 6}—Control of Air Pollution by Permlts for New Construction or Modification

+ * -

Subchapter B—New Source Review Permits

r - *

Division 1—Permit Application

Section 116.115 .....
ditions.

General and Speclal Con-

B/20/2003 4/2/2010, 75 FR 16671 ....

The

SIP does not subsaction

116.115(cH2YBHiNI).

include

* * * * *

& 3. Section 52,2273 is amended by
adding a now paragraph (d) Lo read as
follows:

§52.2273 Approval status.
* * w* * *

(d) EPA is disapproving the Texas SIP
revision submittals under 30 TAG
Chapter 116—Control of Air Pollution
by Permits for New Censlruction and
Modification as follows:

(1) The following provisions in 30
TAC Chupter 116, Subchapter A—
Definitions:

(i) 30 TAC 116.10—General
Definitions—the definition of “BACT” in
30 TAC 116.10{3), adepted February 14,
1998, and submitted March 13, 1996;
and repealed and readapted June 17,
1998, und submitted July 22, 1908;

(ii) The revisions to 30 TAC 116.12—
Nonattainment Review Definition,
adopted May 25, 2005, and submitted
June 10, 2005;

(iii) The revisions to 30 TAG 116.12—
Nonattainment and Prevention of
Significant Detsrioration Definitions,
adopted January 11, 2008, and
submitted February 1, 2006 {which
renamed the section title);

(2} The following section in 30 TAC
Chapter 1186, Subchapter B—Naw
Source Review Permits, Division 1—
Permit Application: 30 TAC 116.121—
Actual lo Projecled Actual Test for
Emission Increase, adopted January 11,
2006, and submitted February 1, 2006;

(3) The lollowing seclions 1n 30 TAC
Chaptar 116, Subchapter B—Naw
Source Review Permits, Division 58—
Nonattainmenl Review:

(i} Revisions to 30 TAC 116.150—New
Major Source or Modification in Ozone
Nonattainment Arca—revisions adopted
May 25, 2005, and submitted June 10,
2005; and revisions adopied January 11,
2006, and submitted February 1, 2006;

(ii) Revisions to 30 TAC 116.151—
New Major Source or Modilication in
Nonattainment Areas Other Than
Ozone—revisions adopted January 11,
2006, and suhmilled February 1, 2006;

(4) The fullowing sections in 30 TAC
Chapter 116, Subchapter C—Plant-Wide
Applicability Limits, Division 1—Plant-
Wide Applicability Limits:

(i) 30 TAC 116.180—Applicability—
adapted January 11, 2006, and
submitted February 1, 2006;

(ii) 30 TAC 116.182—Plant-Wide
Applicability Limit Permit

Applicativn—adopted Jannary 11, 2008,
and submitted February 1, 2006;

{iii) 30 TAC 116.184—Application
Review Schedule-—adopted January 11,
2006, and submitted Fehruary 1, 2006;

(iv) 30 TAC 116.186—General and
Special Conditions—adopted January
11, 2008, and submitted February 1,
20086;

(v} 30 TAC 116.188—Plant-Wide
Applicability Limit—adopted January
11, 2006, and submitted February 1,
2006;

(vi) 30 TAC 116.190—Fcdoral
Nonattainmenl and Pravention ef
Significant Datarioration Raview—
adopted January 11, 2008, and
submitted February 1, 2006;

(vii) 30 TAC 116.192—Amendments
und Alterations—adopted January 11,
20086, and submitted February 1, 2008;

[viii) 30 TAC 116.194—Public Notice
and Commant—adopted January 11,
2006, and submitted Fahruary 1, 2008;

(ix) 30 TAC 116.196—Renswal of a
Plant-Wide Applicebility Limit Permit—
adopted January 11, 2008, and
submitted February 1, 2006;

(%) 30 TAC 116,198—Expiration and
Voidance—adopted January 11, 2006,
and submitted February 1, 2006;
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{5) The following sections in 30 TAC  through {a}{5) and (h}—revisions adopted January 11, 2008, and
Chapter 116, Subchapter F—Standard adopted January 11, 2006, and submitted February 1, 2008;
Permits: submitted February 1, 2006; ] [FR Doc. 2010-22670 Filed 0-14-10; B:45 am]

(i) Revisions to 30 TAC 116.610— (ii) 30 TAC 116.617—State Pollution SILLING GODE 5550-_50-P
Applicahility—paragraphs {a){1} Control Project Standard Permit—

Reg. Add. 98



Subpart —Review of New Sources
and Modifications

SourRcE: Bl 'R 40569, Nov, 7. 1986, unless
obtherwlse noted.

§51.160 Legally
dures.

{a) Each plan must set forth legally
enforceable procedires that enable the
State or local agency to determine
whether the construction or modifica-
tion of a facility, building, structure or
installation, or combination of these
will result in—

(1) A violation of applicable portions
of the control strategy; or

(2) Interfersnce with attainment or
maintenance of a national standard in
the State in which the proposed source
{(or modification) is located or in a
neighboring State.

(b) Such procedures must include
means by which the State or local
agency responsible for final decision-
making on an application for approval
to constract or modify will prevent
such construction or modification if—

(1) It will result in a violation of ap-
plicable portions of the control strat-
BgYy, aor

(2) It will interfere with the attain-
ment or maintenance ol a national
standard.

(¢} The procedures must provide for
the submission, by the owner or oper-

enforceable  proce-

§567.160

ator of the building, facility, structure,
or installation to be constructed or
modified, of such information on—

{1) The naturs and amounts of emis-
sions to be emitted by it or emitted by
assoclated mobile sources;

(2) The location, design, construc-
tion, and operation of such facility,
building, structure, or installation as
may be necesgary to permit the State
or local agency to make the determina-
tlon referred to in paragraph (a) of this
section.

{d) The procedures must provide that
approval of any construction or modi-
fication must not affect the responsi-
bility to the owner or operator to com-
ply with applicable portions of the con-
trol strategy.

(e) The procedures must Identify
types and sizes of facilities, buildings,
structures, or installations which will
be suhject to review under this section.
The plan must discuss the basis for de-
termining which facilities will be sub-
ject to review.

(f} The procedures must discuss the
air quality data and the dispersion or
other air quality modeling used fo
meet the requirements of this subpart.

(1} All applications of air quality
modeling invelved in this subpart shali
be based on the applicable models, data
hases, and other requirements specified
in appendix W of this part (Guideline
on Air Quality Models).

(2} Where an alr quality model speci-
fied in appendix W of this part (Guide-
line on Air Quality Models) is inappro-
priate, the model may be modified or
another model substituted. Sech a
modification or substitution of a model
may be made on s case-by-case basis
or, where appropriate, on a generic
hagis for a specilic State program.
Written approval of the Administrator
must be obtalned for any modification
or substitution. In addition, use of &
modified or substituted model must be
subject to notice and opportunity for
public comment under procedures set
forth in §51.102.

[51 "R 40669, Mov. 7. 1986, a5 amended at 58
FR 38822, July 20, 1893; 60 FR 40468, Aug. 9,
19935; 61 I'R 41840, Aug. 13, 199G]

221
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§51.161

§51.161 Public availability of informa-
tion,

(a) The legally enforceable proce-
dures in §51.160 must also require the
3tate or local agency to provide oppor-
tunity for public comment on informa-
tion submitted by owneras and opera-
tors, The public informat{on must in-
clude the agency's analysis of the ei-
fect of construction or modification on
ambilent alr ogquality, Including the
agency's propessd approval or dis-
approval.

(b} For parposes of paragraph (a) of
this section, opportunity for public
comment shall include, as a min-
imam—

(1) Avallability for public inspection
in at least one locabion in the area af-
fected of the information submitted by
the owner or aperator and of the State
or local agency's analysis of the eflect
on air quality;

(2) A 30-day period for submittal of
public comment; and

(3) A notice by prominent advertise-
ment in the area affected of the loca-
tion of the source information and
analysis specified in paragraph (b)(1) of
this section.

{c) Where the 30-day comment period
required in paragraph (b) of this sec-
tion would conflict with existing re-
quirements for acting on requests for
permission 6o construct or modify, the
State may submit for approval a com-
ment period which is consistent with
such existing requirements,

{(d) A copy of ths notice required by
paragraph (b) of this section must also
be sent o the Administrator through
the appropriate Reglonal Office, and to
all other State and local air pollution
control agencies having jurisdiction in
the region in which such new or modi-
fied installation will he located. The
notice also must be sent to any other
agency in the reglon having responsi-
bility [or implementing the procedures
required under this subpart, For lead, a
copy of the notice is required for all
point sources, The definition of point
for lead is given in §51.100{k)(2).

§51.162 Identification of responsible
agency,
Bach plan must tdentify the State or
iocal agency which will be respansible
for meeting the reguirements of this

22

40 CFR Ch. | (7-1-10 Editicn)

subpart in each area of the State.
Where such responsibility rests with an
agency other than an alr pollution con-
trol agency, such agency will consult
with the appropriate State or local air
pollution control agency in carrying
out the provisions of this subpart. )

$51.163 Administrative procedures.

The plan musi include the adminis-
trative procedures, which will be fol-
lowed in making the determination
specified in paragraph (a) of §4§1.160.

§51.164 Stack height procedures,

Such procedures must provide that
the degree of emission limitation re-
guired of any source lor contrel of any
air pollutant must not be affected by
so much of any source's stack height
that exceeds good engineering practice
or by any other dispersion technique,
except as provided in §56:.118(b). Such
procedures musi provide that belfore a
State issues a permit to a source based
on a good engineering practice stack
height that exceeds the height allowed
by §41.100(11) (1) or {B), the State must
notify the public of the avallability of
the demonstration study and must pro-
vide opportunity for public hearing on
it. This section does not require such
procedures to restriet in any manner
the actual stack height of any source.

#561.165 Permit requirements,

{a) State Implementation Plan and
Tribal Implementation Plan provisions
satilafying sections 172(c}8) and 173 of
the Act shall meet the following condl-
tions:

(1) All such plans shall use the spe-
cific definitions. Deviations from the
following wording will be approved
only if the State spectileally dem-
onstrates that the submitted definition
is more stringent, or at least as strin-
gent, In all respects as the cor-
responding definition below:

(1) Stationary source means any bulid-
ing, structure, facility, or instaliation
which emits or may emit a regulated
NSR pollutant.

(i1) Building, structure, focility, or in-
stallation means all of the pollutang-
emitting activities which belong to the
same industrial grouping, are located
on one ar more contiguous or adjacent
properties, and are under the control of

9

=
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<<Prev Rule Texas Administrative Code - Next Rule>>
TITLE 30 ENVIRONMENTAL QUALITY

PART 1 TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
CHAPTER 116 CONTROL OF AIR POLLUTION BY PERMITS FOR NEW

CONSTRUCTION OR MODIFICATION
SUBCHAPTER F STANDARD PERMITS
RULE §116.601 Types of Standard Permits
[istorical , Texas Register

(a) For the purposes of this chapter a standard permit is either;

(1) one that was adopted by the commission in accordance with Texas Government Code, Chapter
2001, Subchapter B, into §§116.617, 116.620, and 116.621 of this title (relating to Standard Permits for
Pollution Control Projects; Installation and/or Modification of Oil and Gas Facilities; and Municipal
Solid Waste Landfills); or

(2) one that is issued by the commission in accordance with §116.603 of this title (relating to Public
Participation in [ssuance of Standard Permits).

(b) Any standard permit in this subchapter adopted by the commission shall remain in effect until it is
repealed under the APA. If any adopted standard permit is repealed and replaced, facilities may
continue to be authorized until the date of registration required by subsection () of this section.

(c) A registration to use a standard permit adopted by the commission in this subchapter shall be
renewed by the applicant under the requirements of §116.604 of this title (relating to Duration and
Renewal of Registrations to use Standard Permits) by the tenth anniversary of the date of the original
registration.

(d) If a standard permit in this subchapter adopted by the commission is repealed and replaced, with no
changes, by a standard permit issued by the commission, any existing registration to use the repealed
standard permit will be automatically converted to a registration to use the new standard permit, if the
facility continues to meet the requirements. An automatically converted registration to use a standard
permit shal] be renewed by the applicant under the requirements of §116.604 of this title by the tenth
anniversary of the date of the new registration.

(¢) If a standard permit adopted by the commission in this subchapter is repealed and replaced with a
standard permit issued by the commission, and the requirements of the standard permit are changed in
the process, persons registered to use the repealed standard permit shall register to use the issued
standard permit by the later of either the deadline established in the issued standard permit, or the tenth
anniversary of the original registration. The commission shall notify, in writing, all persons registered
to use the repealed standard permit of the date by which a new registration must be submitted. Persons
not wishing to register for the issued standard permit shall have the option of applying for or qualifying
for other applicable authorizations in this chapter or in Chapter 106 of this title (relating to Exemptions
from Permitting).

Source Note: The provisions of this §116.601 adopted to be effective January 11, 2000, 25 TexReg
150
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=<Prev Rule Texas Administrative Code Next Rule>>
TITLE 30 ENVIRONMENTAL QUALITY

PART 1 TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
CHAPTER 116 CONTROL OF AIR POLLUTION BY PERMITS FOR NEW

CONSTRUCTION OR MODIFICATION
SUBCHAPTERF STANDARD PERMITS
RULE §116.602 Issuance of Standard Permits

.(a) The commission may issue a standard permit under the procedures in §116.603 of this title (relating
to Public Participation in Issuance of Standard Permits) if the commission finds that:

(1) the standard permit is enforceable; and
(2) the commission can adequately monitor compliance with the terms of the standard permit.
(b) The commission may issue standard permits for:

(1) grandfathered facilities. Standard permits for use by grandfathered facilities before September 1,
2001 are not required to meet best available control technology;

(2) the installation of emission control equipment that constitutes a modification or a new facility
under TCAA, §382.057.

(c) Other than the standard permits issued for use under subsection (b)(1) and (2) of this section, all
standard permits issued by the commission under this chapter shall require best available control
technology.

Source Note: The provisions of this §116.602 adopted to be effective January 11, 2000, 25 TexReg
150
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: Texas Administrative Code ‘ Page 1 of 2
<<brev Rule Texas Administrative Code Next Rule>>
TITLE 30 ENVIRONMENTAL QUALITY

~PART1 TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
CHAPTER 116 CONTROL OF AIR POLLUTION BY PERMITS FOR NEW

CONSTRUCTION OR MODIFICATION
SUBCHAPTER F STANDARD PERMITS
RULE §116.603 Public Participation in Issuance of Standard Permits

(a) The commission will publish notice of a proposed standard permit in a daily or weekly newspaper
of general circulation in the area affected by the activity that is the subject of the proposed standard
permit. If the proposed standard permit will have statewide applicability, notice will be published in the
daily newspaper of largest general circulation within each of the following metropolitan areas: Austin,
Dallas, and Houston and any other regional newspapers designated by the executive director on a case-
by-case basis. In all cases, the commission will publish notice in the Texas Register and issue a press
release. Electronic means may be used to transmit notice to selected state and local officials.

(b) The contents of a public notice of a proposed standard permit shall be in accordance with §122,506
of this title {relating to Public Notice for General Operating Permits) except where clearly not
applicable. Each notice will include an invitation for written comments by the public regarding the
proposed standard permit. The public notice will specify a comment period of at least 30 days and the
public notice will be published not later than the 30th day before the commission issues a standard
permit.

(c) The commission will hold a public meeting to provide an additional opportunity for public
comment, The commission will give notice of a public meeting under this subsection as part of the
notice described in subsection (b) of this section not later than the 30th day before the date of the
meeting. The public comment period shall automatically be extended to the close of any public
meeting.

(d) If the commission receives public comment related to the issuance of a standard permit, the
commission will issue a written response to the comments at the same time the commission issues or
denies the permit. The commission will make the response available to the public, and shall mail the
response to each commenter.

(e) The commission will publish notice of its final action en the proposed standard permit and the text
of its response to comments in the Texas Register.

(£) The commission will make a copy of any issued standard permit and response to comments
available to the public for inspection at the commission's Office of Permitting, Remediation, and
Registration in its Austin office, and also in the appropriate regional offices.

Source Note: The provisions of this §116.603 adopted to be effective January 11, 2000, 25 TexReg
150; amended to be effective September 4, 2000, 25 TexReg 8668; amended to be effective October 12,
2006, 31 TexReg 8380 :
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=<Prev Rule Texas Administrative Code Next Rule>>
TITLE 30 ENVIRONMENTAL QUALITY

PART 1 TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
CHAPTER 116 CONTROL OF AIR POLLUTION BY PERMITS FOR NEW

. CONSTRUCTION OR MODIFICATION
SUBCHAPTER F STANDARD PERMITS

RULE §116.604 Duration and Renewal of Registrations to Use Standard
Permits :

An owner or operator who chooses to use a standard permit shall register to use a standard permit in
accordance with §116.611 of this title (relating to Registration to Use a Standard Permit), unless
otherwise specified in a specific standard permit.

(1) The registration to use a standard permit is valid for a term not to exceed ten years.

(2) The holder of a standard permit shall be required to renew the registration to use a standard permit
by the date the registration expires. Any registration renewal shall include the requirements, as
applicable, of §116.611 of this title (relating to Registration to Use a Standard Permit) and shall provide
information determined by the commission to be necessary to demonstrate compliance with the
requirements and conditions of the standard permit and with applicable state and federal regulations.

(3) The commission will provide written notice to registrants of the renewal deadline at least 180 days
prior to the expiration of the registration.

(4) The commission may choose to renew registrations to use specific standard permits automatically,
and, in such cases, will provide written notice to registrants.

Source Note: The provisions of this §116.604 adopted to be effective January 11, 2000, 25 TexReg
150
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<<Prev Rule Texas Administrative Code Next Rule>>
TITLE 30 ENVIRONMENTAL QUALITY

PART 1 TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
CHAPTER 116 CONTROL OF AIR POLLUTION BY PERMITS FOR NEW

CONSTRUCTION OR MODIFICATION
SUBCHAPTER F STANDARD PERMITS
RULE §116.605 Standard Permit Amendment and Revocation

(a) A standard permit remains in effect until amended or revoked by the commission.

(b) After notice and comment as provided by subsection (c) of this section and §116.603(b)-(f) of this
title (relating to Public Participation in Issuance of Standard Permits), a standard permit may be
amended or revoked by the commission.

(¢) The commission will publish notice of its intent to amend or revoke a standard permit in a daily or
weekly newspaper of general circulation in the area affected by the activity that is the subject of the
standard permit. If the standard permit has statewide applicability, then the requirement for newspaper
notice shall be accomplished by publishing notice in the daily newspaper of largest general circulation
within each of the following major metropolitan areas: Austin, Dallas, and Houston. The commission
will also provide written notice to registrants and any persons requesting to be on a mailing list
concerning a specific standard permit. In both cases, the commission will publish notice in the Texas

Register.

(d) The commission may, through amendment of a standard permit, add or delete requirements or
limitations to the permit.

(1) To remain authorized under the standard permit, a facility shall comply with an amendment to the
standard permit on the later of either the deadline the commission provides in the amendment or the
date the facility's registration to use the standard permit is required to be renewed. The commission

may not require compliance with an amended standard permit within 24 months of its amendment
unless it is necessary to protect public health.

(2) Before the date the facility is required to comply with the amendment, the standard permit, as it
read before the amendment, applies to the facility.

(3) The commission will consider the following when determining whether to amend or revoke a
standard permit:

(A) whether a condition of air pollution exists;

(B) the applicability of other state or federal standards that apply or will apply to the types of
facilities covered by the standard permit;

(C) requests from the regulated community or the public to amend or revoke a standard permit
consistent with the requirements of the TCAA; and

(D) whether the standard permit requires best available control technology.

htTp://info.sos.state.tx.us/pls/pub/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_ﬁ?g' Arsrdo11
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(e) The commission may require, upon issuance of an amended standard permit, or on a date otherwise

provided, the owner or operator of a facility to submit a registration to use the amended standard permit
in accordance with the requirements of §116.611 of this title (relating to Registration to Use a Standard
Permit),

(f) If the commission revokes a standard permit, it will provide written notice to affected registrants
prior to the revocation of the standard permit. The notice will advise registrants that they must apply for
a permit under this chapter or qualify for an authorization under Chapter 106 of this title (relating to
Exemptions from Permitting).

(g) The issuance, amendment, or revocation of a standard permit or the issuance, renewal, or revocation
of a registration to use a standard permit is not subject to Texas Government Code, Chapter 2001.

Source Note: The provisions of this §116.605 adopted to be effective January 11, 2000, 25 TexReg
150
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“=Prev Rule Texas Administrative Code Next Rule>>
TITLE 30 ENVIRONMENTAL QUALITY

PART 1 TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
CHAPTER 116 CONTROL OF AIR POLLUTION BY PERMITS FOR NEW

CONSTRUCTION OR MODIFICATION
SUBCHAPTER F STANDARD PERMITS
RULE §116.606 Delegation

The commission may delegate to the executive director any authority in this subchapter.

Source Note: The provisions of this §116.606 adopted to be effective January 11, 2000, 25 TexReg
150 A
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<<Prev Rule Texas Administrative Code Next Rule>>
TITLE 30 ENVIRONMENTAL QUALITY

PART1 TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
CHAPTER 116 CONTROL OF AIR POLLUTION BY PERMITS FOR NEW

CONSTRUCTION OR MODIFICATION
SUBCHAPTER F STANDARD PERMITS
RULE §116.610 Applicability

(a) Under the Texas Clean Air Act, §382.051, a project that meets the requirements for a standard
permit listed in this subchapter or issued by the commission is hereby entitled to the standard permit,
provided the following conditions listed in this section are met. For the purposes of this subchapter,
project means the construction or modification of a facility or a group of facilities submitted under the
same registration.

(1) Any project that results in a net increase in emissions of air contaminants from the project other
than carbon dioxide, water, nitrogen, methane, ethane, hydrogen, oxygen, or those for which a national
ambient air quality standard has been established must meet the emission limitations of §106.,261 of
this title (relating to Facilities (Emission Limitations), unless otherwise specified by a particular
standard permiit.

(2) Construction or operation of the project must be commenced prior to the effective date of a
revision to this subchapter under which the project would no longer meet the requirements for a
standard permit.

(3) The proposed project must comply with the applicable provisions of the Federal Clean Air Act
(FCAA), §111 (concerning New Source Performance Standards) as listed under 40 Code of Federal
Regulations (CFR) Part 60, promulgated by the United States Environmental Protection Agency (EPA).

(4) The proposed project must comply with the applicable provisions of FCAA, §112 (concerning
Hazardous Air Pollutants) as listed under 40 CFR Part 61, promulgated by the EPA.

{5) The proposed project must comply with the applicable maximum achievable control technology
standards as listed under 40 CFR Part 63, promulgated by the EPA under FCAA, §112 or as listed
under Chapter 113, Subchapter C of this title (relating to National Emissions Standards for Hazardous
Air Pollutants for Source Categories (FCAA, §112, 40 CFR Part 63)).

(6) If subject to Chapter 101, Subchapter H, Division 3 of this title (relating to Mass Emissions Cap
and Trade Program) the proposed facility, group of facilities, or account must obtain allocations to
operate.

(b) Any project that constitutes a new major stationary source or major modification as defined in
§116.12 of this title (relating to Nonattainment and Prevention of Significant Deterioration Review
Definitions) is subject to the requirements of §116.110 of this title (relating to Applicability) rather than
this subchapter,

(c) Persons may not circumvent by artificial limitations the requirements of §116.110 of this title.

Reg. Add. 110
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(d) Any project involving a proposed affected source (as defined in §116,15(1) of this title (relating to
Section 112(g) Definitions)) shall comply with all applicable requirements under Subchapter E of this
chapter (relating to Hazardous Air Pollutants: Regulations Governing Constructed or Reconstructed
Major Sources (FCAA, §112(g), 40 CFR Part 63)). Affected sources subject to Subchapter E of this
chapter may use a standard permit under this subchapter only if the terms and conditions of the specific
standard permit meet the requirements of Subchapter E of this chapter.

Source Note: The provisions of this §116.610 adopted to be effective May 4, 1994, 19 TexReg 3055;
amended to be effective September 1, 1995, 20 TexReg 6324; amended to be effective April 19, 1996,
21 TexReg 3192; amended to be effective May 22, 1997, 22 TexReg 4242; amended to be effective
July 8, 1998, 23 TexReg 6973; amended to be effective January 11, 2000, 25 TexReg 150; amended to
be effective March 29, 2001, 26 TexReg 2398; amended to be effective February 1, 2006, 31 TexReg

315
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TITLE 30 ENVIRONMENTAL QUALITY

PART 1 TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
CHAPTER 116 CONTROL OF AIR POLLUTION BY PERMITS FOR NEW

CONSTRUCTION OR MODIFICATION
SUBCHAPTER F STANDARD PERMITS
RULE §116.611 Registration to Use a Standard Permit

(2) If required, registration to use a standard permit shall be sent by certified mail, return receipt
requested, or hand delivered to the executive director, the appropriate commission regional office, and
any local air pollution program with jurisdiction, before a standard permit can be used. The registration
must be submitted on the required form and must document compliance with the requirements of this
section, including, but not limited to:

(1) the basis of emission estimates;
(2) quantification of all emission increases and decreases associated with the project being registered;

(3) sufficient information as may be necessary to demonstrate that the project will comply with
§116.610(b) of this title (relating to Applicability);

(4) information that describes efforts to be taken to minimize any collateral emissions increases that
will result from the project;

(5) a description of the project and related process; and
(6) a description of any equipment being installed.

(b) Construction may begin any time after receipt of written notification from the executive director
that there are no objections or 45 days after receipt by the executive director of the registration,
whichever occurs first, except where a different time period is specified for a particular standard permit.

(c) In order to avoid applicability of Chapter 122 of this title (relating to Federal Operating Permits), a
certified registration shall be submitted. The certified registration must state the maximum allowable
emission rates and must include documentation of the basis of emission estimates and a written
statement by the registrant certifying that the maximum emission rates listed on the registration reflect
the reasonably anticipated maximums for operation of the facility. The certified registration shall be
amended if the basis of the emission estimates changes or the maximum emission rates listed on the
registration no longer reflect the reasonably anticipated maximums for operation of the facility. The
certified registration shall be submitted to the executive director; to the appropriate commission
regional office; and to all local air pollution control agencies having jurisdiction over the site. Certified
registrations must also be maintained in accordance with the requirements of §116.115 of this title
(relating to General and Special Conditions).

(1) Certified registrations established prior to the effective date of this rule shall be submitted on or
before February 3, 2003.

Reg. Add, 11
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(2) Certified registrations established on or after the effective date of this rule shall be submitted no
later than the date of operation.

Source Note: The provisions of this §116.611 adopted to be effective May 4, 1994, 19 TexReg 3055;
amended to be effective May 22, 1997, 22 TexReg 4242; amended to be effective July 8, 1998, 23
TexReg 6973; amended to be effective January 11, 2000, 25 TexReg 150; amended to be effective
December 11, 2002, 27 TexReg 11574
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TITLE 30 ENVIRONMENTAL QUALITY

PART 1 TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
CHAPTER 116 CONTROL OF AIR POLLUTION BY PERMITS FOR NEW

CONSTRUCTION OR MODIFICATION
SUBCHAPTER F STANDARD PERMITS
RULE §116.614 Standard Permit Fees

Any person who registers to use a standard permit or an amended standard permit, or to renew a
registration to use a standard permit shall remit, at the time of registration, a flat fee of $900 for each
standard permit being registered, unless otherwise specified in a particular standard permit. No fee is
required if a registration is automatically renewed by the commission. All standard permit fees will be
remitted in the form of a check, certified check, electronic funds transfer, or money order made payable
to the Texas Commission on Environmental Quality (TCEQ) and delivered with the permit registration
to the TCEQ, P.O. Box 13088, MC 214, Austin, Texas 78711-3087. No fees will be refunded.

Source Note: The provisions of this §116.614 adopted to be effective May 4, 1994, 19 TexReg 3055;
amended to be effective July 8, 1998, 23 TexReg 6973; amended to be effective January 11, 2000, 25
TexReg 150; amended to be effective October 20, 2002, 27 TexReg 9616
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TITLE 30 ENVIRONMENTAL QUALITY

PART 1 TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
CHAPTER 116 CONTROL OF AIR POLLUTION BY PERMITS FOR NEW

CONSTRUCTION OR MODIFICATION
SUBCHAPTERF STANDARD PERMITS
RULE §116.615 General Conditions

The fbllowing general conditions are applicable to holders of standard permits, but will not necessarily
be specifically stated within the standard permit document.

(1) Protection of public health and welfare. The emissions from the facility, including dockside vessel
emissions, must comply with all applicable rules and regulations of the commission adopted under
Texas Health and Safety Code, Chapter 382, and with the intent of the Texas Clean Air Act (TCAA),
including protection of health and property of the public.

(2) Standard permit representations. All representations with regard to construction plans, operating
procedures, and maximum emission rates in any registration for a standard permit become conditions
upon which the facility or changes thereto, must be constructed and operated. It is unlawful for any
person to vary from such representations if the change will affect that person's right to claim a standard
permit under this section. Any change in condition such that a person is no longer eligible to claim a
standard permit under this section requires proper authorization under §116.110 of this title {relating to
Applicability). If the facility remains eligible for a standard permit, the owner or operator of the facility
shall notify the executive director of any change in conditions which will result in a change in the
method of control of emissions, a change in the character of the emissions, or an increase in the
discharge of the various emissions as compared to the representations in the original registration or any
previous notification of a change in representations. Notice of changes in representations must be
received by the executive director no later than 30 days after the change.

(3) Standard permit in lieu of permit amendment. All changes authorized by standard permit to a
facility previously permitted under §116.110 of this title shall be administratively incorporated into that
facility's permit at such time as the permit is amended or renewed.

(4) Construction progress, Start of construction, construction interruptions exceeding 45 days, and
completion of construction shall be reported to the appropriate regional office not later than 15 working
days after occurrence of the event, except where a different time period is specified for a particular
standard permit.

(5) Start-up notification.

(A) The appropriate air program regional office of the commission and any other air pollution control
agency having jurisdiction shall be notified prior to the commencement of operations of the facilities
authorized by a standard permit in such a manner that a representative of the executive director may be
present.

(B} For phased construction, which may involve a series of units commencing operations at different
times, the owner or operator of the facility shall provide separate notification for the commencement of
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operations for each unit,

(C) Prior to beginning operations of the facilities authorized by the permit, the permit holder shall
identify to the Office of Permitting, Remediation, and Registration, the source or sources of allowances
to be utilized for compliance with Chapter 101, Subchapter H, Division 3 of this title (relating to Mass
Emissions Cap and Trade Program).

(D) A particular standard permit may modify start-up notification requirements.

(6) Sampling requirements. If sampling of stacks or process vents is required, the standard permit
holder shall contact the commission's appropriate regional office and any other air pollution control
agency having jurisdiction prior to sampling to obtain the proper data forms and procedures. All
sampling and testing procedures must be approved by the executive director and coordinated with the
regional representatives of the commission. The standard permit holder is also responsible for
providing sampling facilities and conducting the sampling operations or contracting with an
independent sampling consultant.

(7) Equivalency of methods. The standard permit holder shall demonstrate or otherwise justify the
equivalency of emission control methods, sampling or other emission testing methods, and monitoring
methods proposed as alternatives to methods indicated in the conditions of the standard permit.
Alternative methods must be applied for in writing and must be reviewed and approved by the
executive director prior to their use in fulfilling any requirements of the standard permit.

(8) Recordkeeping. A copy of the standard permit along with information and data sufficient to
demonstrate applicability of and compliance with the standard permit shall be maintained in a file at the
plant site and made available at the request of representatives of the executive director, the United
States Environmental Protection Agency, or any air pollution control agency having jurisdiction. For
facilities that normally operate unattended, this information shall be maintained at the nearest staffed
location within Texas specified by the standard permit holder in the standard permit registration. This
information must include, but is not limited to, production records and operating hours, Additional
recordkeeping requirements may be specified in the conditions of the standard permit. Information and
data sufficient to demonstrate applicability of and compliance with the standard permit must be retained
for at least two years following the date that the information or data is obtained. The copy of the
standard permit must be maintained as a permanent record.

(9) Maintenance of emission control, The facilities covered by the standard permit may not be
operated unless all air pollution emission capture and abatement equipment is maintained in good
working order and operating properly during normal facility operations. Notification for emissions
events and scheduled maintenance shall be made in accordance with §101.201 and §101.211 of this title
(relating to Emissions Event Reporting and Recordkeeping Requirements; and Scheduled Maintenance,
Startup, and Shutdown Reporting and Recordkeeping Requirements).

(10) Compliance with rules. Registration of a standard permit by a standard permit applicant
constitutes an acknowledgment and agreement that the holder will comply with all rules, regulations,
and orders of the commission issued in conformity with the TCAA and the conditions precedent to the
claiming of the standard permit. If more than one state or federal rule or regulation or permit condition
are applicable, the most stringent limit or condition shall govern. Acceptance includes consent to the
entrance of commission employees and designated representatives of any air pollution control agency
having jurisdiction into the permitted premises at reasonable times to investigate conditions relating to
the emission or concentration of air contaminants, including compliance with the standard permit.
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(11) Distance limitations, setbacks, and buffer zones. Notwithstanding any requirement in any
standard permit, if a standard permit for a facility requires a distance, setback, or buffer from other
property or structures as a condition of the permit, the determination of whether the distance, setback,
or buffer is satisfied shall be made on the basis of conditions existing at the earlier of;

(A) the date new construction, expansion, or modification of a facility begins; or

(B) the date any application or notice of intent is first filed with the commission to obtain approval
for the construction or operation of the facility,

Source Note: The provisions of this §116.615 adopted to be effective September 1, 1995, 20 TexReg
6324; amended to be effective May 22, 1997, 22 TexReg 4242; amended to be effective July 8, 1998,
23 TexReg 6973; amended to be effective March 29, 2001, 26 TexReg 2398; amended to be effective
September 12, 2002, 27 TexReg 8546; amended to be effective March 15, 2007, 32 TexReg 1320
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TITLE 30 ENVIRONMENTAL QUALITY

PART 1 TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
CHAPTER 116 CONTROL OF AIR POLLUTION BY PERMITS FOR NEW

CONSTRUCTION OR MODIFICATION
SUBCHAPTER F STANDARD PERMITS
RULE §116.617 State Pollution Control Project Standard Permit
Historical Texas Register

(a) Scope and applicability.

(1) This standard permit applies to pollution control projects undertaken voluntarily or as required by
any governmental standard, that reduce or maintain currently authorized emission rates for facilities
authorized by a permit, standard permit, or permit by rule.

(2) The project may include:
{A) the installation or replacement of emissions control equipment;
{(B) the implementation or change to control techniques; or
(C) the substitution of compounds used in manufacturing processes.

(3) This standard permit must not be used to authorize the installation of emission control equipment
or the implementation of a control technique that:

(A) constitutes the complete replacement of an existing production facility or reconstruction of a
production facility as defined in 40 Code of Federal Regulations §60.15(b)(1) and (c); or

(B) the executive director determines there are health effects concerns or the potential to exceed a
national ambient air quality standard criteria pollutant or contaminant that results from an increase in
emissions of any air contaminant until those concerns are addressed by the registrant to the satisfaction
of the executive director; or

(C) returns a facility or group of facilities to compliance with an existing authorization or permit
unless authorized by the executive director.

(4) Only new or modified pollution control projects must meet the conditions of this standard permit.
All previous standard permit registrations under this section that were authorized prior to the effective
date of this rule must include the increases and decreases in emissions resulting from those projects in
any future netting calculation and all other conditions must be met upon the ten-year anniversary and
renewal of the original registration, or until administratively incorporated into the facilities' permit, if
applicable,

(b) General requirements.

(1) Any claim under this standard permit must comply with all applicable conditions of;

Reg. Add, 118
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(A) §116.604(1) and (2) of this title (relating to Duration and Renewal of Registrations to Use
Standard Permits);

(B) §116.605(d)}(1) and (2) of this title (relating to Standard Permit Amendment and Revocation);
(C) §116.610 of this title (relating to Applicability);

(D) §116.611 of this title (relating to Registration to Use a Standard Permit);

(E) §116.614 of this title (relating to Standard Permit Fees); and

(F} §116.615 of this title (relating to General Conditions).

(2) Construction or implementation of the pollution control project must begin within 18 months of
receiving written acceptance of the registration from the executive director, with one 18-month.
extension available, and must comply with §116.115(b)(2) and §116.120 of this title (relating to
General and Special Conditions and Voiding of Permits). Any changes to allowable emission rates
authorized by this section become effective when the project is complete and operation or
implementation begins.

(3) The emissions limitations of §116.610(a)(1) of this title do not apply to this standard permit.

(4) Predictable maintenance, startup, and shutdown emissions directly associated with the pollution
control projects must be included in the representations of the registration application.

(5) Any increases in actual or allowable emission rates or any increase in production capacity
authorized by this section (including increases associated with recovering lost production capacity)
must occur solely as a result of the project as represented in the registration application. Any increases
of production associated with a pollution control project must not be utilized until an additional
authorization is obtained. This paragraph is not intended to limit the owner or operator’s ability to
recover lost capacity caused by a derate, which may be recovered and used without any additional
authorization.

(c) Replacement projects.

(1) The replacement of emissions control equipment or control technique under this standard permit is
not limited to the method of control currently in place, provided that the control or technique is at least
as effective as the current authorized method and all other requirements of this standard permit are met.

(2) The maintenance, startup, and shutdown emissions may be increased above currently authorized
levels if the increase is necessary to implement the replacement project and maintenance, startup, and
shutdown emissions were authorized for the existing control equipment or technique.

(3) Equipment installed under this section is subject to all applicable testing and recordkeeping
requirements of the original control authorization. Alternate, equivalent monitoring, or records may be
proposed by the applicant for review and approval of the executive director,

(d) Registration requirements,

(1) A registration must be submitted in accordance with the following.
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(A) If there are no increases in authorized emissions of any air contaminant resulting from a
replacement pollution control project, a registration must be submitted no later than 30 days after
construction or implementation begins and the registration must be accompanied by a $900 fee.

(B) If a new contrel device or technique is authorized or if there are increases in authorized
emissions of any air contaminant resulting from the pollution control project, a registration must be .
submitted no later than 30 days prior to construction or implementation. The registration must be
accompanied by a $900 fee. Construction or implementation may begin only after:

(i) no written response has been received from the executive director within 30 calendar days of
receipt by the Texas Commission on Environmental Quality (TCEQ); or

(ii) written acceptance of the pollution control project has been issued by the executive director.

(C) If there are any changes in representations to a previously authorized pollution control project
standard permit for which there are no increases in authorized emissions of any air contaminant, a
notification or letter must be submitted no later than 30 days after construction or implementation of the
change begins. No fee applies and no response will be sent from the executive director. '

(D) If there are any changes in representations to a previously authorized pollution control project
standard permit that also increase authorized emissions of any air contaminant resulting from the
pollution control project, a registration alteration must be submitted no later than 30 days prior to the
start of construction or implementation of the change. The registration must be accompanied by a $450
fee, unlegs received within 180 days of the original registration approval. Construction or
implementation may begin only after:

(1) no written response has been received from the executive director within 30 calendar days of
receipt by the TCEQ); or

(i1) written acceptance of the pollution control project has been issued by the executive director.
(2) The registration must include the following;:
(A) a description of process units affected by the project;
(B} a description of the project;
(C) identification of existing permits or registrations affected by the project;
(D) quantification and basis of increases and/or decreases associated with the project, including
identification of affected existing or proposed emission points, all air contaminants, and hourly and

annual emissions rates;

(E) a description of proposed monitoring and recordkeeping that will demonstrate that the project
decreases or maintains emission rates as represented; and

(F) a description of how the standard permit will be administratively incorporated into the existing
permit(s).

(e) Operational requirements. Upon installation of the pollution control project, the owner or operator
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shall comply with the requirements of paragraphs (1) and (2) of this subsection.

(1) General duty. The owner or operator must operate the pollution control project in a manner
consistent with good industry and engineering practices and in such a way as to minimize emissions of
collateral pollutants within the physical configuration and operational standards usually associated
with the emissions control device, strategy, or technique.

(2) Recordkeeping. The owner or operator must maintain copies on site of monitoring or other
emission records to prove that the pollution control project is operated consistent with the requirements
in paragraph (1) of this subsection, and the conditions of this standard permit.

(f) Incorporation of the standard permit into the facility authorization.

(1) Any new facilities or changes in method of control or technique authorized by this standard permit
instead of a permit amendment under §116.110 of this title (relating to Applicability) at a previously
permitted or standard permitted facility must be incorporated into that facility's permit when the permit
is amended or renewed.

(2) All increases in previously authorized emissions, new facilities, or changes in method of control or
technique authorized by this standard permit for facilities previously authorized by a permit by rule
must comply with §106.4 of this title (relating to Requirements for Permitting by Rule), except §106.4
(a)(1) of this title, and §106.8 of this title (relating to Recordkeeping).

Source Note: The provisions of this §116.617 adopted to be effective February 1, 2006, 31 TexReg
515
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