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MOTION FOR LEAVE TO PARTICIPATE AS AMICI CURIAE ON 
BEHALF OF DEFENDANT-APPELLEE CORPORATE 

TRANSPORTATION GROUP, LTD., at al. 

Pursuant to Fed. R. App. P. 29(b ), Mark Malchikov, Pavel Borisov, 

Anton Siroruka, Alex Borden, Valeriy Vishin, Michael Baier and Josef 

Nusenvaum (the "Proposed Amici"), move for leave to participate as amici 

curiae in the above-entitled appeal in support of defendants-appellees 

Corporate Transpotiation Group, Ltd., et al. ("Defendants"). 

As of the filing of this brief, the Proposed Amici collectively hold 

numerous franchises to operate black cars. These individuals have 

frequently bought and sold franchises from and to other individuals and 

regard their franchise holding as substantial investments. As such, the 

Proposed Amici have a unique perspective on the issue presented by the 

appeal that is not represented by any of the parties. 

Like the Proposed Amici, Plaintiffs-Appellants ("Plaintiffs") own and 

lease franchises that enable them to operate black cars and provide 

transportation services to the clients of Defendants and other black car bases. 

Yet, unlike the Proposed Amici, they consistently refer to themselves as 

"drivers," evidently as a way of reinforcing the central premise oftheir 

appeal, i.e., that they are employees of the base stations with which they are 

affiliated. The Proposed Amici, in contrast, regard themselves as investors 
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and entrepreneurs. Consequently, they have a strong interest in the ongoing 

stability of the value of their franchise holdings. 

If the holding of the District Court is reversed and this appeal results 

in a determination that those who operate black cars in New York City are 

"employees" of the black car bases with which they affiliate, the entire 

business model on which the black car industry has rested for decades will 

be upended. As just one example of the numerous negative consequences, a 

ruling that black car operators are "employees" will lead to a requirement 

that they receive "overtime" for any extra hours that they work. Such a 

requirement will, in turn, push black car bases to organize their dispatch 

systems in such a way as to minimize the "overtime" hours of their affiliated 

black car operators. However, the Proposed Amici and other similarly 

situated franchisees have chosen to invest in the black car industry precisely 

because it allows them to control their own working hours and enjoy greater 

earnings when they operate or lease their vehicles for longer periods of time. 

If they are unable to control the number of hours they are able to operate 

because of anti-overtime policies of the dispatching bases, their primary goal 

in investing in black car franchises will be frustrated. The inevitable result 

will be a drastic diminution in the value of the Proposed Amici's central 

business asset, i.e., their franchises. Indeed, should the Court find that such 
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an employer-employee relationship exists, the Proposed Amici would lose 

tens of thousands of dollars and their franchise agreements with Defendants

Appellees would be effectively nullified. 

The Proposed Amici respectfully submit that they should be permitted 

to file an amicus curiae brief so that the Comi will be sensitized to the facts 

that (a) Plaintiffs do not represent the views and interests of all black car 

franchisees and lessees; (b) there is a substantial number of "drivers" who do 

not wish to be treated as "employees"; and (c) the result that Plaintiffs are 

seeking in their appeal does not reflect the interests of many black car 

operators who may appear to be aligned with Plaintiffs but, in reality, are 

not. Inasmuch as the perspective of the Proposed Amici is not represented 

either by Plaintiffs or Defendants in the instant appeal, an amicus brief from 

them would provide the Court with useful and highly relevant information 

that is not otherwise available. 

3 
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CONCLUSION 

For the foregoing reasons, the Proposed Amici submit that their 

motion for permission to file an amicus curiae Brief should be granted. A 

copy of the Proposed Amicus Curiae Brief is being submitted herewith. 

Dated: New York, New York 
July 28, 2015 

Respectfully submitted, 

/s/ Steven G. Mintz 
Mintz & Gold LLP 
600 Third Avenue- 25'11 Floor 
New York, New York 10016 
(212) 696-4848 

For Proposed Amicus Curiae 
Mark Malchikov, Pavel Borisov, Anton 
Siroruka, Alex Borden, Valeriy Vishin, 
Michael Baier and JosefNusenvaum 
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CERTIFICATE OF SERVICE 

I, Steven Mintz, hereby certify that a copy of the foregoing document 

was filed electronically with the Clerk of the Court of the United States 

Court of Appeals for the Second Circuit and served upon all counsel of 

record via the Court's CM/ECF system. 
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Is/ Steven Mintz 
Steven Mintz 
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RULE 26.1 STATEMENT 

None of the Amici Curiae who are submitting this Brief are corporate 

entities. Thus, no disclosure statement is required under Fed. R. App. P. 26.1. 
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STATEMENT OF THE ISSUE 

The issue to be decided on this appeal is whether the District Court correctly 

determined that Plaintiffs-Appellants ("Plaintiffs") and other individuals who 

operate "black cars" -- either as franchisees or as lessees of franchisees- cannot be 

classified as "employees" who are entitled to overtime pay and other benefits 

under the Fair Labor Standards Act ("FLSA"), 29 U.S.C. § 201 et seq.1 

STATE ME NT OF THE INTEREST AND AUTHORITY TO FILE2 

This appeal represents a fundamental challenge to the way in which the for-

hire "black car" industry in New York City has traditionally been organized. 

Black cars are owned by individuals (or entities) who are either "franchisees" of a 

"black car base" or members of cooperative that operate black car bases. Rules of 

the City of New York ("RCNY"), Title 35, § 59A-(c)(l)-(2). Franchisees are 

investors who have purchased "franchises" with "black car bases" so that they can 

earn revenue either by providing transportation directly to "black car base" clients 

or leasing their franchise rights to third parties. These franchise relationships with 

black car bases have value because, among other things, they afford the investors 

(or their lessees) the opportunity to earn more money by driving more hours while, 

at the same time, allowing for freedom and flexibility in relation to their driving 

1 Appellants' brief does not raise any claims under the New York State Labor Law. 

2 This brief was not authored, in whole or part, by counsel for any of the parties, nor did any 
party, party's counsel or person other than amici contribute money that was intended to fund the 
briefs preparation or submission. 

-1-
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schedules. Additionally, the franchises are themselves investments that can be 

bought, sold or leased in an existing market. 

Each of the Amici3 is a franchisee who invested in and owns one or more 

franchises to operate black cars in New York City and either operates his vehicles 

himself and/or leases them out to other drivers to operate. Amici acquired their 

franchises by purchasing them from Defendants-Appellees ("Defendants"). 

Notably, in the current market, black car franchises are being sold and purchased 

for between $20,000 and $60,000. In addition to their investments in their black 

car franchises, Amici and other similarly situated operators own their own vehicles 

and pay for their insurance and vehicle maintenance from their own funds. Not 

only have the Amici made substantial investments to run their franchise business 

through the acquisition of a vehicle and franchise, but in some cases, the Amici 

have purchased multiple franchises and vehicles to enhance their business 

operations. 

Although the Amici franchisees are not parties to this action, the future 

viability of their investment in black car franchises would inevitably be affected by 

3 The Amici include Mark Malchikov, Pavel Borisov, Anton Siroruka, Alex Borden, 
Valeriy Vishin, Michael Baier and JosefNusenvaum. Amici own or control through other 
entities one or more franchises to operate Black Cars. Amici collectively hold numerous 
franchises to operate black cars. Some of the Amici were also putative plaintiffs before the 
District Court. As independent contractors and business owners, they chose not to become 
parties to the suit. 

-2-

Case 15-88, Document 108, 07/28/2015, 1564181, Page14 of 26



the outcome of this appeal. At present, franchisees and the drivers who lease from 

them work hours of their own choosing (subject, of course, to the regulations of the 

New York City Taxi and Limousine Commission ["TLC"]). They are at liberty to 

"log in" if and when they choose to accept fares from the dispatchers for however 

many hours they see fit. The more hours the franchisee and/or the lessee works 

and the more fares he or she is able to accept, the more he or she is able to earn. 

Thus, there is a direct correlation between the value of the franchise and the 

freedom that franchisee- and lessee-drivers have to choose their own working 

hours. 

If this Comi affirms the District Court's decision, the status quo in the 

industry will be sustained. On the other hand, if Plaintiffs succeed in their efforts 

to be treated as "employees," the manner in which the black car industry has 

operated since its inception will be disrupted and all of the economic assumptions 

on which Amici made their investments will be turned on their heads. As just one 

example, if Plaintiffs are deemed "employees," they will be entitled to overtime 

pay. As a result, black car bases will inevitably redesign their dispatch systems to 

minimize drivers' opportunity to work more than 40 hours a week. Such a change 

in policy will cmiail the freedom that franchisees now enjoy (as de facto business 

owners) and severely limit their earning opportunities. The value of Amici's 

investments in their franchises will unavoidably be ha1med. Indeed, should the 

-3-
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Court find that the Amici are employees of Defendants-Appellees, they would lose 

tens of thousands of dollars and their franchise agreements with Defendants-

Appellees would be effectively nullified. In sum, it would essentially amount to a 

taking of their property. 

Amici's authority to submit this brief is based on the permission that was 

granted by this Court.4 

STATEMENT OF THE CASE 

A. Introduction 

The regulated private-car transportation system in New York City has 

several diverse components, including medallion yellow taxicabs, green taxis that 

service the outer boroughs, livery services, limousine companies and, finally, black 

cars like those involved here. Each segment of the industry has its own history, 

characteristics and economic model. 

Like Amici, Plaintiffs are black car operators who have affiliated with black 

car bases (Defendants) that provide dispatching, sales, billing and other services. 

Operators ordinarily obtain access to the services provided by black car bases by 

purchasing "franchises" either from those bases themselves or from existing 

As of this writing, Amici's motion for permission to appear as amicus curiae is pending. 
It should be noted that Plaintiffs-Appellants do not oppose the motion. 

-4-
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franchisees. 5 As the District Court noted, there is a functioning and active market 

for black car franchises, which currently sell for between $20,000 and $60,000. 

Franchisees either operate their own vehicles or lease their franchise privileges 

(with or without their vehicles) to others. Even where the franchise has been 

leased to another duly licensed driver, the franchise owner maintains its contractual 

relationship with the base station and, depending on the arrangement with the 

lessee, often pays for the insurance and upkeep of the vehicle. Franchisee-

operators (or their lessee-operators) determine for themselves how many hours 

they will drive, which hours they will work and which dispatches they will accept. 

In other words, they operate as business owners, not employees of someone else's 

business. 

Indeed, even the TLC has defined the black car industry in a manner 

consistent with that of an independent business owner/independent contractor.6 In 

other words, the TLC recognized the fact that black car drivers were independent 

business owners and specifically required them to either purchase a franchise or 

Alternatively, some operators may "affiliate" with cooperative black car bases by 
becoming "members." Such arrangements are not at issue in this appeal. 

6 TLC Rule 59A-03(c) defines a Black Car Base as a For-Hire Base that operates as 
follows: 

(I) All Black Car Vehicles are dispatched on a pre-arranged basis 
(2) All Black Car Vehicles are owned by franchisees of the Base or are members of a 

cooperative that operates the Base; and 
(3) More than ninety percent (90%) of the Base's business is on a payment basis other 

than direct cash payment by a Passenger. 

-5-
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purchase shares in a cooperative in order to be dispatched by any black car base. 

In contrast, the TLC did not impose a similar restriction on the nature of the 

economic relationship between driver and base with regard to livery drivers or 

limousine drivers. See TLC Rule 59A-03(k) and 59A-03(m). 

In addition, unlike the black car industry, livery and limousine companies 

are often organized around an employer-employee model. As a result, individuals 

who prefer to work on a set schedule, receive a fixed salary and be subject to the 

direction and control that comes with an employer-employee relationship, can 

choose to work for livery and limousine services outside of the black car industry. 

B. History of the Black Car Industry 

The black car industry grew directly out of the two-way radio system that 

was previously used by medallion taxicabs in New York City until the early 

1980's. Preferring two-way radios because they provided a regular flow of 

business and a greater feeling of safety, some individual taxicab owners with 

medallions affiliated with each other in co-operatives in order to afford passengers 

improved access to taxicab service. 

In 1982, the TLC took steps to increase the number of medallion taxis 

available for street hails. To accomplish that goal, the TLC authorized 3,200 

independent medallion owners affiliated with two-way radio groups to transfer 

their radios to non-medallion vehicles. The result was an increase in the number of 

-6-
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medallions available for use by street-hail taxis and a burgeoning industry 

consisting of non-medallion vehicles available to take radio calls. The TLC 

continued its policy in 1985 by mandating that all two-way radios be removed 

from medallion taxis. By 1987, the transformation of the medallion two-way radio 

system was complete. At that point, all medallion taxis were available for street 

hails, while drivers who preferred the independence and control that they had 

enjoyed under the two-way radio dispatch systems affiliated with black car bases 

that were modeled on the pre-existing two-way radio groups. 

The emergent black car system reflected its origins as well as the 

preferences of the self-selected group of drivers who chose to remain in the black 

car industry. Under the TLC rules, all black car vehicles must operate through pre

anangement with a base and be "owned by Franchisees of the Base or ... 

members of a cooperative that operates the Base." RCNY, Tit. 35, §§ 59A-03(c),-

20(a)-(b ). Like most other franchise arrangements, black car franchisees enter 

into contracts that authorize them to provide services to the franchisor base's 

customers in exchange for a purchase price and/or a franchise fee. See N.Y. Gen. 

Bus. Law § 681 (3 ). In addition to the cost of acquiring and maintaining the 

franchise, franchisees' investments include the cost of acquiring, maintaining and 

insuring their vehicles. Franchisees earn returns on their investments by either 

-7-
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operating their vehicles and accepting "radio" 7 dispatches from their affiliated 

black car bases, leasing their franchises and vehicles to other independent drivers 

or selling their black car franchise on the open market to either black car bases or 

other individuals. 

ARGUMENT 

FRANCHISEES WHO AFFILIATE WITH 
BLACK CAR BASES ARE INDEPENDENT 

CONTRACTORS, NOT EMPLOYEES 

Amici contend that the District Comi was correct in its conclusion that, as a 

matter oflaw, black car drivers are independent contractors, not employees, under 

the "economic reality" test of the FLSA. Defendants have little or no control over 

the individuals who drive as franchisees or franchisees' lessees. Those individuals 

(a) decide for themselves how much, or how little to work, (b) spend their own 

money to purchase or lease the necessary equipment (i.e., their vehicles and 

dispatch "radios"), and (c) expend their own funds to maintain, repair, and insure 

their vehicles. Moreover, they self-identify as independent contractors and operate 

their franchises more like entrepreneurial small business owners than employees. 

Contrary to the suggestion of the Amicus Curiae Brief submitted by the 

National Employment Law Project ("NELP"), eta!., there is no support for the 

Modern dispatch "radios" are actually smartphones preloaded with software provided by 
Appellees (R. p. 11 ). 

-8-
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suggestion that treating black car franchisees as independent contractors is part of a 

recent and growing "scheme" to "misclassif)r" employees, thereby depriving them 

of the protection of workplace laws and such salutary benefits as unemployment 

compensation and unemployment insurance. While such a trend may (or may not) 

exist in other industries, NELP's generalized concerns about the growth of the 

category of "independent contractors" and the effect of misclassification on 

"today's economy" are misplaced in this context. 

As the history of the black car industry in New York City demonstrates, the 

classification of black car franchisees as "independent contractors" is not a recent 

reclassification, nor is it merely part of a contemporary trend to give companies an 

economic advantage by converting working individuals who were previously 

considered employees to "independent contractors." Rather, it is rooted in the 

longstanding traditions of the industry and is consistent with the way in which the 

drivers who invest in their affiliations with black car bases have always been 

classified. Indeed, notwithstanding the wishes ofthe small group of drivers who 

comprise the Plaintiffs in this action, most drivers who have chosen to invest in 

franchises and black-car vehicles prefer their roles as entrepreneurs with the 

freedom to choose their own hours, to determine their own earnings and even to 

buy and sell their franchises when it is in their economic interests to do so. As 

noted, those drivers who, like Plaintiffs, do not wish to accept the economic risks 

-9-
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associated with such independence and instead prefer the security and 

predictability of wage-based employment are free to seek employment with the 

livery and limousine services that utilize the employment model- and the 

attendant supervision and direction that goes with it. 

Both the franchisees' role as middlemen for the lessee-drivers and the 

latitude they enjoy when they use their franchises to drive themselves strongly 

support the District Court's conclusion that Plaintiffs are independent contractors 

and not employees under the FLSA. Under that test, the courts look to the 

"economic reality" of the situation to distinguish employees from independent 

contractors. See Brock v. Superior Care Inc., 840 F .2d I 054, 1058-61 (2d 

Cir.1988) (citing United States v. Silk, 331 U.S. 704 ( 1947)). To analyze whether 

an individual is an employee or independent contractor, this Court has considered a 

variety of factors. As the Court recently observed, those factors "state no rigid rule 

for the identification of an FLSA employer" but rather they provide "a 

nonexclusive and overlapping set of factors" to ensure that the economic realities 

test mandated by the Supreme Court is sufficiently comprehensive and flexible to 

give proper effect to the broad language of the FLSA. Irizarry v. Catsimatidis, 722 

F.3d 99, 105 (2d Cir. 2013) cert. denied, 134 S. Ct. 1516, 188 L. Ed. 2d 450 (2014) 

(quoting Zheng v. Liberty Apparel Co., 355 F .3d 61, 72 (2d Cir. 2003)); see 

Barfield v. New York City Health & Hospitals Corp., 537 F.3d 132, 143 (2d Cir. 

-I 0-
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2008); Carter v. Dutchess Cmty. Col!., 735 F.2d 8, 12 (2d Cir. 1984); Brock v. 

Superior Care, Inc., 840 F.2d at 1058-1059. Notably, notwithstanding NELP's 

extensive discussion of the rule in the 6th and 7th Circuits (see Brief Amicus Curiae 

by The National Employment Law Project eta!., pp. 17-22), in this Circuit, the 

existence and degree of each factor considered may be a question of fact, but the 

legal conclusion to be drawn is a question of law. Eisenberg v. Advance 

Relocation & Storage, Inc., 237 F.3d 111, 115 (2d Cir. 2000); Norwest Fin., Inc. v. 

Fernandez, 225 F.3d 646 (2d Cir. 2000); United States v. Moskowitz, 215 F.3d 

265, 272 (2d Cir. 2000); Brock, 840 F.2d at 1059. 

Neither NELP nor the Department of Labor, which has also submitted an 

amicus curiae brief, has identified a valid basis to disturb the well reasoned 

decision of the District Court in this case. The Department of Labor arrives at its 

conclusion that a finding of an employer-employee relationship would be 

"reasonable" primarily by discounting the importance of the black car drivers' 

freedom to choose how much or how little they work. The Department of Labor 

also illogically treats regulatory restrictions imposed on the industry by the TLC as 

if they were indicia of control exercised by Defendants. As aptly noted by the 

District Court, it is irrelevant that the TLC regulates the drivers, "both because the 

overall FLSA inquiry focuses on the 'economic reality' of the relationship and 

because the control factor focuses on the control exercised by Defendants. "Saleem 

-11-
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v. Corp. Transp. Grp., Ltd., 52 F.Supp.3d 526, 538 (S.D.N.Y. 2014)(emphasis in 

original). Indeed, circuit courts have consistently held that requirements that are 

imposed to ensure compliance with governmental regulations do not evidence an 

employer-employee relationship. NLRB v. Associated Diamond Cabs, Inc., 702 

F .2d 912, 922 (11th Cir. 1983 )("regulation imposed by governmental authorities 

does not evidence control by the employer."); Air Transit, Inc. v. NLRB, 679 F.2d 

1095, 1099 ( 41h Cir. 1982)("govemment regulations constitute supervision not by 

the employer but by the state"); Democratic Union Organizing Committee v. 

NLRB, 603 F.2d 862, 875 (D.C. Cir. 1978)(same). 

Most critically, the Department of Labor's amicus submission disregards the 

significance of both the initiative and the capital commitment required to purchase 

and manage a black car franchise. 8 

Finally, many of the elements of so-called "control" that the Department of 

Labor's brief cites, such as the base operator's control over the price per ride and 

its rules regarding cleanliness of the vehicle, the efficiency of the driver's routes 

and the driver's manner of dress, are no different from the kinds of limitations and 

requirements that are imposed on franchise owners of such concerns as Dunkin' 

Donuts and McDonald's. The fact that these franchisors establish prices and 

The Depm1ment of Labor's amicus brief virtually ignores the significant commitment of 
capital involved in acquiriog a franchise and vehicle and instead focuses on the more routine 
expenses involved in maintaining the vehicle and keeping it adequately fueled. 

-12-

Case 15-88, Document 108, 07/28/2015, 1564181, Page24 of 26



standards for the business owner-franchisees that use their name does not convert 

the status of the franchisees from owner-entrepreneur to employee. The same is 

true of the individual entrepreneurs who purchase and operate black car franchises 

from Defendants. 

CONCLUSION 

For all of the reasons set forth above as well as the reasons set forth in the 

briefs submitted by Defendants-Appellees and Black Car Assistance Corporation, 

as proposed amicus curiae, Amici respectfully submit that this Court should affirm 

the decision of the District Court. 
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