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STATEMENT OF INTEREST 

The National Association of Manufacturers (“the NAM”), Great American 

Insurance Company, and Associated Builders and Contractors (“ABC”) submit this brief 

in support of the plaintiffs’ challenge to a final rule issued in 2016 by the U.S. Occupational 

Safety and Health Administration (“OSHA”).  See Improve Tracking of Workplace Injuries 

and Illnesses, 81 Fed. Reg. 29,624 (May 12, 2016), as revised at 81 Fed. Reg. 31,854 (May 

20, 2016) (the “2016 Rule”). 

The NAM is the largest manufacturing association in the United States, representing 

small and large manufacturers in every industrial sector and in all 50 States.  Manufacturing 

employs more than 12 million men and women, contributes $2.25 trillion to the U.S. 

economy annually, has the largest economic impact of any major sector, and accounts for 

more than three-quarters of all private-sector research and development in the nation.  The 

NAM is the voice of the manufacturing community and the leading advocate for a policy 

agenda that helps manufacturers compete in the global economy and create jobs across the 

United States.  In that capacity, the NAM routinely files amicus briefs in support of its 

members’ interests in cases across the country. 

Great American Insurance Company, through its Strategic Comp division, has 

provided workers’ compensation insurance to more than 1,300 companies over the past 26 

years and has gained a reputation in the insurance market as an expert on comprehensive 

workplace safety and health programs that prevent workplace accidents, improve safety 

cultures, and significantly reduce the costs of work-related injuries, illnesses, and deaths. 
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Associated Builders and Contractors (“ABC”) is a national construction industry 

trade association representing more than 21,000 members.  ABC’s membership represents 

all specialties within the U.S. construction industry and is comprised primarily of firms 

that perform work in the industrial and commercial sectors.  ABC is a strong advocate of 

workplace safety in the construction industry and is a founding member of the Construction 

Coalition for a Drug- and Alcohol-Free Workplace. 

Amici strongly support workplace safety and policies that reduce injury and 

illnesses in the workplace.  But OSHA’s 2016 Rule, which as adopted purported to brand 

broad categories of post-incident drug testing and safety incentive programs as per se 

discriminatory, does not properly accomplish those goals.  Amici have a strong interest in 

ensuring that employers—particularly amici’s members and clients—can continue to use 

these critical workplace-safety programs.  To that end, amici are parties to a separate 

lawsuit challenging the 2016 Rule’s restrictions on workplace-safety programs in the 

Northern District of Texas, which was stayed and administratively closed to give OSHA 

time to implement changes to the 2016 Rule.  See Texo ABC/AGC, Inc. v. Perez, 16-01998 

(N.D. Tex.). 
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INTRODUCTION 

When OSHA adopted the 2016 Rule, the agency improperly included an anti-

discrimination provision, which it interpreted to impose unprecedented and misguided 

restrictions on post-incident drug testing and safety incentive programs.  These workplace-

safety programs have long been integral components of many employers’ comprehensive 

approaches to promoting workplace safety and employee wellbeing.  Although OSHA has 

retracted (for now) its most sweeping claims about the programs prohibited by the anti-

discrimination provision, it has left the provision in the rule and still interprets it to allow 

OSHA to micromanage how certain safety programs are structured. 

This Court should make clear that OSHA may not use the 2016 Rule to regulate 

post-incident drug testing and safety incentive programs in any manner.  That is so for at 

least three independent reasons. 

First, the anti-discrimination provision is inconsistent with Section 11(c) of the 

Occupational Safety and Health Act (“OSH Act”), which establishes a comprehensive and 

exclusive remedial scheme for retaliation claims.  The statute requires an employee to 

initiate a claim within 30 days of the alleged retaliation by filing a complaint with the 

Secretary of Labor, then requires the Secretary to pursue any meritorious claim in federal 

court.  The anti-discrimination provision, by contrast, allows the Secretary to sua sponte 

investigate a retaliation claim related to injury reporting within six months of the alleged 

retaliation, then allows the Secretary to adjudicate the claim administratively, rather than 

in federal court.  This self-proclaimed “enhanced enforcement tool” (81 Fed. Reg. at 

29,671) is in reality a drastic revision of Congress’s remedial scheme. 
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Second, the anti-discrimination provision cannot be interpreted to regulate 

workplace-safety programs like post-incident drug testing and safety incentive programs.  

The anti-discrimination provision, like Section 11(c), prohibits only intentional 

discrimination.  It therefore does not bar well-intentioned safety practices, even supposing 

the practices have a disparate impact on employees who get injured and report the injuries.  

In addition, OSHA consciously promulgated the 2016 Rule using its modest authority to 

issue recordkeeping “regulations” rather than its substantive standard-setting authority.  

Having made that choice, OSHA cannot interpret the rule to impose substantive obligations 

on employers. 

Third, even if the anti-discrimination provision were valid and the rule could reach 

post-incident drug testing and safety incentive programs, the rule would be arbitrary and 

capricious because OSHA entirely failed to consider two obvious categories of costs: first, 

the deleterious effects on workplace safety that would be caused by banning these 

workplace-safety programs and, second, the costs to employers of having to modify their 

programs to comply with OSHA’s newly minted restrictions. 

For these reasons, the Court should hold that the 2016 Rule’s anti-discrimination 

provision is invalid in its entirety or, at the very least, cannot regulate post-incident drug 

testing and safety incentive programs. 
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BACKGROUND 

A. Post-Incident Drug Testing and Safety Incentive Programs Enhance 
Workplace Safety 

Employers have long utilized post-incident drug testing and safety incentive 

programs to fulfill their obligations to provide a safe workplace.  Post-incident drug testing, 

in particular, is fundamental to workplace safety—so much so that many States’ workers’ 

compensation laws require employers who maintain drug-free workplaces to use some 

form of post-incident drug testing.  See, e.g., Ga. Code §§ 34-9-413, 415; Ala. Code § 25-

5-335(a)(5); Ohio Admin. Code § 4123-17-58(C)(5)(b).  The federal government also has 

recognized the importance of post-incident drug testing, as the U.S. Department of 

Transportation requires employers to perform drug tests on drivers of commercial vehicles 

when, among other things, they are involved in accidents causing injury or serious damage.  

See 49 C.F.R. § 382.303(b)(2). 

And the need for drug testing has only increased in recent years, as the “post-

accident [drug] positivity rate has risen annually since 2011 in the general U.S. workforce 

and since 2010 in the federally mandated, safety-sensitive workforce.”  Press Release, 

Workforce Drug Testing Positivity Climbs to Highest Rate Since 2004, According to New 

Quest Diagnostics Analysis, QUEST DIAGNOSTICS (Apr. 11, 2019).  Experts in the field 

thus advise that “employers committed to creating a safe, drug-free work environment 

should incorporate strategies that monitor drug use above and beyond pre-employment 

drug screening.”  Id. 
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Safety incentive programs are another important component of many employers’ 

comprehensive workplace-safety programs.  The programs vary, but they often provide 

rewards—be it a small monetary bonus or a gift card—to employees who remain injury-

free or identify safety hazards.  See Government Accountability Office, Workplace Safety 

and Health, Better OSHA Guidance Needed on Safety Incentive Programs 1 (April 2012) 

(“GAO Report”).  The programs are designed to motivate employees to continuously 

consider their own safety and that of others, fostering a lasting culture of workplace safety. 

Both common sense and recent studies suggest that safety incentive programs 

increase safety without deterring injury reporting.  A 2012 report by the Government 

Accountability Office (“GAO”), for instance, reviewed six studies on the effects of safety 

incentive programs; three of the studies “found that the programs reduced injuries,” and 

none found that the programs deterred reporting.  Id. at 1, 8.  In addition, a year and a half 

before the issuance of the 2016 Rule, Great American Insurance Company submitted to 

OSHA an analysis of its data, which demonstrated that employers with safety incentive 

programs “have significantly fewer serious accidents” and that the programs “may even 

enhance injury and illness reporting.”  Comment Letter on Proposed Rule to Improve 

Tracking of Workplace Injuries and Illnesses 2–3 (Dec. 7, 2015) (finding that the programs 

“contributed to a 39% reduction in the frequency of large claims”), https://bit.ly/2JYEqL4.  

A more recent analysis by the Company, also submitted to OSHA, reinforces those 

findings.  See Exhibit 1, Comment Letter on Proposed Rule to Improve Tracking of 

Workplace Injuries and Illnesses 2–3 (Sept. 28, 2018) (employers who dropped their 
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programs as a result of the 2016 Rule “encountered as much as a 114% increase in the 

frequency of large claims”). 

Finally, neither of these two kinds of safety programs turns on whether an employee 

makes a report that he has been injured.  For example, a drug test typically is administered 

regardless whether it’s the injured employee, a co-worker, or a manager who observes an 

accident and reports it to the corporate safety department. 

B. OSHA Purported to Ban Broad Categories of Post-Incident Drug 
Testing and Safety Incentive Programs  

Despite the safety benefits of post-incident drug testing and safety incentive 

programs, OSHA announced in the preamble to the 2016 Rule that broad categories of 

these established programs would be barred by the rule.  It is important to clarify at the 

outset the precise regulatory text upon which OSHA based that conclusion.  

The 2016 Rule, as later amended in 2019, has two principal operative provisions.  

First, the rule requires employers to “establish a reasonable procedure for employees to 

report work-related injuries and illnesses promptly and accurately.”  29 C.F.R. 

§ 1904.35(b)(1)(i).  Second, the rule provides that employers may not “discharge or in any 

manner discriminate against any employee for reporting a work-related injury or illness.”  

29 C.F.R. § 1904.35(b)(1)(iv).   

Those provisions serve distinct functions.  The reasonable-procedures provision 

governs the kinds of reporting mechanisms that employers may establish.  An employer, 

for example, may not set up a reporting mechanism that requires “too many steps” to 

complete or one that does not afford the employee “a reasonable time” to report an injury.  
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81 Fed. Reg. at 29,670.  The anti-discrimination provision, by contrast, purports to prevent 

an employer from retaliating against an employee after the employee reports an injury. 

It is through the anti-discrimination provision—and that provision alone—that 

OSHA purported to ban broad categories of post-incident drug testing and safety incentive 

programs.  See 81 Fed. Reg. at 29,671–74 (discussing these programs in a section titled 

“Prohibition of Discrimination Against Employees for Reporting a Work-Related Injury or 

Illness”).  OSHA thus did not suggest that it was banning these programs under the rule’s 

reasonable-procedures provision. 

In describing the anti-discrimination provision in the 2016 Rule’s preamble, OSHA 

purported to severely limit post-incident drug testing and safety incentive programs.  The 

agency stated that “blanket post-injury drug testing policies” are retaliatory unless they 

“limit post-incident testing to situations in which employee drug use is likely to have 

contributed to the incident, and for which the drug test can accurately identify impairment 

caused by drug use.”  81 Fed. Reg. at 29,673.  Similarly, OSHA purported to outlaw core 

safety incentive programs by asserting that it is per se retaliatory to “den[y] a benefit”—

including a prize or a bonus—to an employee who gets injured and reports the injury (as 

the employee is obligated to do).  Id. at 29,674. 

In a more recent “guidance” document, OSHA has substantially walked back the 

positions it took in the preamble to the 2016 Rule.  OSHA now says that the 2016 Rule’s 

anti-discrimination provision “does not prohibit workplace safety incentive programs or 

post-incident drug testing.”  U.S. Dep’t of Labor, Clarification of OSHA’s Position on 

Workplace Safety Incentive Programs and Post-Incident Drug Testing Under 29 C.F.R. 
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§ 1904.35(b)(i)(iv) (Oct. 11, 2018), https://bit.ly/2Ad7IQy.  And OSHA recently has 

suggested that it will promulgate a regulation “memorializing OSHA’s position on these 

issues through changes to” the anti-discrimination provision.  Office of Information and 

Regulatory Affairs, Unified Agenda of Federal Regulatory and Deregulatory Actions, RIN: 

1210-AB91 (Spring 2019), https://bit.ly/30DBDNb.  That is a welcome development, but 

it does not go far enough—OSHA still purports to have authority under the anti-

discrimination provision to finely parse the content of these safety programs.  OSHA’s 

guidance, for example, goes into great detail about kinds of “adequate precautions” such 

programs must incorporate “to ensure that employees feel free to report an injury or 

illness.”  Id. 

What is more, OSHA’s approach to these issues leaves employers in regulatory 

limbo, uncertain what shifts and swerves the agency might announce in the future.  For the 

reasons explained below, this Court should hold that the anti-discrimination provision in 

the 2016 Rule is invalid, and that OSHA lacks authority under the 2016 Rule to regulate 

post-incident drug testing and safety incentive programs. 

ARGUMENT 

 OSHA lacks authority under the 2016 Rule to regulate post-incident drug testing 

and safety incentive programs because (1) the rule’s anti-discrimination provision is 

inconsistent with Section 11(c) of the OSH Act; (2) the rule cannot reasonably be 

interpreted to reach these workplace-safety programs; and (3) OSHA failed to consider the 

costs of restricting these programs in promulgating the 2016 Rule.  
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I. OSHA May Not Circumvent Section 11(c) by Creating a New Administrative 
Remedial Scheme for Discrimination Claims 

It is blackletter law that an agency “may not exercise its authority in a manner that 

is inconsistent with the administrative structure that Congress enacted into law.”  FDA v. 

Brown & Williamson Tobacco Corp., 529 U.S. 120, 125 (2000) (quotation marks omitted).  

Among other things, that principle precludes an agency from adopting a “remedial scheme” 

that “differs from that created by Congress in fundamental ways.”  New Mexico v. Dep’t of 

Interior, 854 F.3d 1207, 1225 (10th Cir. 2017).  That is because a statute’s “carefully 

crafted remedies scheme reveals the legislature’s intent that the statute’s enumerated 

remedies [are] to be exclusive, and consequent intent to deny agencies the power to 

authorize supplementary . . . relief.”  Am. Bus Ass’n v. Slater, 231 F.3d 1, 4 (D.C. Cir. 

2000). 

In Section 11(c) of the OSH Act, Congress created a comprehensive and exclusive 

remedial scheme for all retaliation claims related to the OSH Act.  The statute starts by 

prohibiting an employer from “discharg[ing] or in any manner discriminat[ing] against any 

employee . . . because of the exercise by such employee . . . of any right afforded by” the 

Act.  29 U.S.C. § 660(c)(1).  The statute then requires an employee to trigger an 

investigation by filing a complaint with the Secretary of Labor within 30 days after the 

alleged retaliation occurs.  Id. at 660(c)(2).  Once the Secretary receives and investigates a 

complaint, the agency has two options:  If the Secretary believes the complaint has merit, 

he “shall bring an action” against the employer “in any appropriate United States district 

court.”  Id. § 660(c)(2) (emphasis added).  The court “shall have jurisdiction . . . [to] order 

Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 17 of 69



 

 11  

all appropriate relief including rehiring or reinstatement of the employee to his former 

position with back pay.”  Id.  Otherwise, the Secretary must close the investigation within 

90 days.  Id. at 660(c)(3). 

Congress could have designed a different remedial scheme.  In many of the anti-

discrimination statutes implemented by the Secretary of Labor, for example, Congress gave 

the Secretary authority to adjudicate retaliation claims in administrative proceedings in the 

first instance, subject to deferential judicial review.  See, e.g., 15 U.S.C. § 2087(b); 49 

U.S.C. § 42121(b).  In enacting the OSH Act, however, Congress specifically rejected a 

draft bill that would have provided those same procedures.  See H.R. Rep. No. 91-1765, at 

39 (1970) (Conf. Rep.).  And Congress intentionally omitted Section 11(c) from the list of 

statutory provisions upon which OSHA may base citations and institute administrative 

enforcement proceedings.  See 29 U.S.C. § 658(a) (allowing citations for violations of “a 

requirement of section 654 of this title, of any standard, rule or order promulgated pursuant 

to section 655 of this title, or of any regulations prescribed pursuant to this chapter”). 

The 2016 Rule is a blatant attempt to circumvent those limitations.  By crafting a 

regulation that applies to retaliation claims related to injury reporting, OSHA made that 

subset of retaliation claims subject to its citation and enforcement powers.  29 U.S.C. 

§ 658(a).  And in seizing authority that Congress denied it, OSHA made a hash of 

Congress’s carefully calibrated remedial scheme.   

First, OSHA’s maneuver allows the agency to initiate investigations and issue 

citations for retaliation claims related to injury reporting “even if no employee has filed a 

section 11(c) complaint.”  81 Fed. Reg. at 29,671.  That unprecedented authority to 
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unilaterally investigate retaliation deviates not only from Section 11(c) but also from each 

of the more than twenty anti-discrimination statutes implemented by the Secretary of 

Labor, which all require an employee to initiate enforcement by filing a complaint.  See, 

e.g., 42 U.S.C. § 7622(b).1   

Second, the rule allows the Secretary to pursue retaliation claims up to six months 

after the violation occurs, thereby creating a limitations period that is six times longer than 

the 30-day period Congress established in Section 11(c).  See 29 U.S.C. § 658(c) (allowing 

OSHA to issue citations up to six months “following the occurrence of any violation”).   

Third, instead of having to prove retaliation to an independent Article III judge and 

convince that judge of the proper remedy, the 2016 Rule allows the agency to prove 

retaliation before administrative law judges who may craft their own remedy, which may 

include large civil penalties—all subject only to deferential substantial-evidence review in 

a court of appeals.  29 U.S.C. §§ 659(c), 660(a), 666.  This newfound authority to channel 

retaliation claims through the administrative process—which Congress specifically denied 

the agency in 1970—aggrandizes the power of the administrative state at the expense of 

the judiciary, and denies employers (and employees) a full airing of their cases before an 

independent arbiter. 

                                                 
 1 See also 6 U.S.C. § 1142(c); 12 U.S.C. § 5567(c); 15 U.S.C. § 2087(b); 15 U.S.C. 

§ 2622(b); 15 U.S.C. § 2651(b); 18 U.S.C. § 1514A(b); 21 U.S.C. § 399d(b); 29 U.S.C. 
§ 218C(b); 33 U.S.C. § 1367(b); 42 U.S.C. § 300j-9(i)(2); 42 U.S.C. § 5851(b); 42 
U.S.C. § 6971(b); 42 U.S.C. § 9610(b); 46 U.S.C. § 2114(b); 46 U.S.C. § 80507(b); 49 
U.S.C. § 20109(d); 49 U.S.C. § 30171(b); 49 U.S.C. § 31105(b); 49 U.S.C. § 42121(b); 
49 U.S.C. § 60129(b). 
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Given these massive advantages to OSHA of adjudicating retaliation claims using 

its citation and enforcement authority, there would be little reason for the agency to use 

Section 11(c) to redress retaliation related to injury reporting.  OSHA has vaguely 

suggested that Section 11(c) still has some utility because it provides a “broader range of 

equitable relief and punitive damages.”  81 Fed. Reg. at 29,671.  But it is hard to see how 

that is so.  The OSH Act gives the Occupational Safety and Health Review Commission 

authority to impose substantial civil penalties, 29 U.S.C. § 666, and OSHA’s stated basis 

for  promulgating the anti-discrimination provision was to give the agency “a more efficient 

tool to correct employer policies and practices than the remedies authorized under section 

11(c).”  81 Fed. Reg. at 29,627.  There is thus little doubt that the 2016 Rule’s anti-

discrimination provision would largely if not completely displace Section 11(c) as the 

mechanism for addressing alleged retaliation related to injury reporting. 

OSHA principally defends its palpable evasion of Section 11(c) by relying on its 

obligation to “compile accurate statistics on work injuries” and its authority to require 

employers to “maintain accurate records of . . . work-related deaths, injuries and illnesses.”  

29 U.S.C. §§ 657(c)(2), 673(a).  As OSHA sees it, more efficient enforcement will lead to 

more accurate recordkeeping and is therefore “necessary to carry out [OSHA’s] 

responsibilities” under the OSH Act.  29 U.S.C. § 657(g)(2).   

But of course, OSHA’s concept of the most effective framework for addressing 

workplace retaliation cannot displace the framework enacted by Congress.  The structure 

of the OSH Act—in particular, Section 11(c)—circumscribes OSHA’s rulemaking 

authority:  Congress’s creation of a comprehensive remedial scheme for retaliation renders 

Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 20 of 69



 

 14  

“implausible” OSHA’s “assertion of implicit power to create an alternative to the [OSH 

Act’s] explicit and detailed remedial scheme.”  New Mexico, 854 F.3d at 1226. 

OSHA also relies on a Fifth Circuit case addressing OSHA’s regulatory standard 

for “medical-removal-protection” (MRP).  United Steelworkers, AFL–CIO-CLC v. St. Joe 

Res., 916 F.2d 294 (5th Cir. 1990).  But that case further undermines OSHA’s position.  

The MRP standard requires employers to temporarily remove from the workplace 

employees who are exposed to excessive amounts of toxic or hazardous substances, and to 

pay those employees’ salaries and benefits while they are furloughed.  See, e.g., 29 C.F.R. 

§ 1910.1025(k).   

In St. Joe Resources, the Fifth Circuit held that Section 11(c)’s identification of back 

pay as a remedy for discrimination does not limit OSHA’s authority to demand back pay 

as a remedy for violations of the MRP standard.  But that was because the MRP 

requirements do not “address employment discrimination”; rather, they are “general health 

and safety provisions” that “redress different misconduct.”  Id. at 298.  What follows from 

St. Joe Resources, then, is that when OSHA issues a rule that does address discrimination, 

the agency may not deviate from Section 11(c)’s remedial scheme.  And that is exactly 

what OSHA has done here. 

In short, the 2016 Rule’s anti-discrimination provision “upsets” the OSH Act’s 

“carefully crafted and intricate remedial scheme.”  New Mexico, 854 F.3d at 1226.  The 

provision is therefore void, and OSHA’s attempt to restrict post-incident drug testing and 

incentive safety programs collapses along with it.   
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II. The Anti-Discrimination Provision Does Not Reach Workplace-Safety 
Programs Such as Drug Testing and Safety Incentive Programs    

Even if Section 11(c) did not bar the 2016 Rule’s anti-discrimination provision, the 

provision cannot reasonably be interpreted to regulate legitimate workplace-safety 

programs because (1) the provision bans only intentional discrimination, and (2) it was not 

promulgated pursuant to OSHA’s substantive standard-setting authority. 

A. Post-Incident Drug Testing and Safety Incentive Programs Are Not Per 
Se Retaliatory 

Because Section 11(c) and the 2016 Rule’s anti-discrimination provision reach only 

intentional discrimination, the rule cannot be interpreted to prohibit broad categories of 

well-intentioned and legitimate workplace-safety programs. 

Section 11(c) prohibits an employer from discriminating “because of the exercise 

by such employee . . . of any right afforded by” the OSH Act.  29 U.S.C. § 660(c)(1) 

(emphasis added).  That “because of” language requires OSHA to prove something about 

the employer’s state of mind—namely, that the employee’s protected conduct was the 

“reason” for the employer’s action.  See Gross v. FBL Fin. Servs., Inc., 557 U.S. 167, 176 

(2009) (“‘[B]ecause of’ mean[s] ‘by reason of: on account of.’”); Univ. of Texas Sw. Med. 

Ctr. v. Nassar, 570 U.S. 338, 350 (2013) (“the ordinary meaning of ‘because of’ is ‘by 

reason of’ or ‘on account of’”) (quotation marks omitted). 
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Put in terms often used in Title VII cases, Section 11(c) requires OSHA to prove 

disparate treatment.2  See Ricci v. DeStefano, 557 U.S. 557, 577 (2009) (disparate treatment 

occurs “where an employer has ‘treated [a] particular person less favorably than others 

because of’ a protected trait”)  (emphasis added).  Unlike a disparate-impact claim, which 

requires only a showing of discriminatory effects, a disparate-treatment claim turns on 

whether the employer acted with “discriminatory intent or motive.”  Id.  To prove a 

violation of Section 11(c), therefore, OSHA must prove that a particular employee’s 

protected conduct—here, reporting an injury—“actually motivated the employer’s 

decision” to take a particular action with respect to that employee.  Raytheon Co. v. 

Hernandez, 540 U.S. 44, 52 (2003).    

The 2016 Rule’s anti-discrimination provision—even supposing it is validly 

adopted—requires that same showing of discriminatory motive.  Whatever the scope of 

OSHA’s power to alter the procedures for discrimination claims using its recordkeeping 

authority, that authority cannot extend so far as to allow the agency to expand the OSH 

Act’s definition of discrimination itself.  Congress, after all, “does not alter the fundamental 

details of a regulatory scheme in vague terms or ancillary provisions—it does not, one 

                                                 
 2 The Supreme Court has held that Congress’s use of “because of” does not require proof 

of disparate treatment if the statute’s “text refers to the consequences of actions and not 
just to the mindset of actors, and where that interpretation is consistent with statutory 
purpose.”  Texas Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 
S. Ct. 2507, 2518 (2015).  But at least the first of those conditions is not met here:  
Section 11(c) prohibits only employer actions (“discharge,” “discriminate”), not any 
consequences of those actions. 
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might say, hide elephants in mouseholes.”  Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 

468 (2001).   

OSHA recognized as much.  In the preamble to the 2016 Rule, the agency said that 

the rule “incorporates the existing statutory prohibition on retaliating against employees 

for reporting work-related injuries or illnesses.”  81 Fed. Reg. at 29,625; see also id. at 

29,627 (“the conduct prohibited by” the anti-discrimination provision “is already 

proscribed by section 11(c)”).  And OSHA further acknowledged that good intentions are 

a complete defense to a retaliation claim:  The agency assured employers that conducting 

drug testing in compliance with state workers’ compensation laws would not be actionable 

because “the employer’s motive would not be retaliatory.”  Id. at 29,673. 

Yet OSHA strayed from those principles by purporting to categorically ban certain 

post-incident drug testing and safety incentive programs.  OSHA admitted that those 

programs “might be well-intentioned efforts by employers to encourage their workers to 

use safe practices.”  81 Fed. Reg. at 29,673.  As noted above, moreover, employers’ drug-

testing and safety incentive programs typically turn on the occurrence of an injury, not on 

whether the injured employee (or anyone else) reports the injury for OSHA recordkeeping 

purposes—if it’s a manager who observes and reports the injury, for instance, the program 

elements are still triggered.  Under a disparate-treatment analysis, either of these facts 

should have conclusively disproved the programs’ retaliatory nature.  Instead, OSHA 

concluded that it could nevertheless ban those programs based on “concerns about the 

effect[s]” of those programs “on injury and illness reporting.”  Id.  But that is precisely the 
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kind of disparate-impact analysis that Section 11(c) and the anti-discrimination provision 

forbid. 

All of this is not to say that OSHA is powerless under Section 11(c) to punish the 

small minority of employers who may use post-incident drug testing and safety incentive 

programs to retaliate against employees who report injuries.  But it is incumbent upon 

OSHA to prove in each case that the employer took action “because of” the reporting of 

the injury rather than because the employer evenhandedly applied a pre-existing and 

legitimate workplace-safety program.  OSHA cannot take a shortcut by branding entire 

categories of these legitimate programs as per se retaliatory. 

B. OSHA Lacks Authority to Issue “Regulations” Banning Workplace-
Safety Programs 

An independent reason why the 2016 Rule cannot be interpreted to restrict 

employers’ workplace-safety programs is that OSHA expressly disclaimed reliance on its 

substantive standard-setting authority—the only statutory authority that could conceivably 

allow OSHA to regulate post-incident drug testing and safety incentive programs.  Instead, 

OSHA relied solely on its modest authority to issue procedural “regulations.” 

The OSH Act authorizes OSHA to issue two kinds of rules: “occupational safety 

and health standards” (better known as “standards”) and “regulations.”  29 U.S.C. §§ 655, 

657.  Courts have described the difference between them as “roughly [the difference] 

between substance and procedure.”  Steel Erectors Ass’n of Am., Inc. v. OSHA, 636 F.3d 

107, 114 (4th Cir. 2011).  Standards are the means by which OSHA “impose[s] substantive 

legal obligations” on employers.  Id.  The Act gives OSHA fairly broad authority to 
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promulgate standards that are “reasonably necessary or appropriate to provide safe or 

healthful employment and places of employment.”  29 U.S.C. § 652(8).  Before doing so, 

however, OSHA must “must make ‘a threshold finding that a place of employment is 

unsafe—in the sense that significant risks are present and can be eliminated or lessened by 

a change in practices.’”  Nat’l Mar. Safety Ass’n v. OSHA, 649 F.3d 743, 750 (D.C. Cir. 

2011) (quoting Indus. Union Dep’t, AFL–CIO v. Am. Petroleum Inst. (Benzene), 448 U.S. 

607, 642 (1980) (plurality opinion)).   

The permissible subjects of OSHA “regulations” are much more limited.  The OSH 

Act does not define that term, but OSHA’s authority to issue regulations is housed in 

Section 8 of the Act, which addresses “[i]nspections, investigations, and recordkeeping,”  

29 U.S.C. § 657, and Section 24 of the Act, which addresses “[r]eports by employers,” id. 

§ 673(e).  Courts thus have described regulations as “purely administrative effort[s] 

designed to uncover violations of the Act and discover unknown dangers.”  Louisiana 

Chem. Ass’n v. Bingham, 657 F.2d 777, 782 (5th Cir. 1981).  They “cover such matters as 

enforcement and inspection—matters that do not change employers’ actual legal 

obligations so much as the enforcement of them.”  Steel Erectors, 636 F.3d at 114.  Classic 

examples include rules requiring employers to maintain records and report information to 

OSHA.  See Louisiana Chemical, 657 F.2d at 779 (records access rule); Workplace Health 

& Safety Council v. Reich, 56 F.3d 1465, 1468 (D.C. Cir. 1995) (rule requiring “immediate 

reporting of information” regarding certain accidents). 

In promulgating the 2016 Rule, OSHA invoked only its authority to issue 

regulations, reasoning that “recordkeeping rules are regulations and not standards.”  81 
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Fed. Reg. at 29,626.  That choice necessarily limits the scope of the 2016 Rule, for a court 

“must judge the propriety of [agency] action solely by the grounds invoked by the agency.”  

SEC v. Chenery Corp., 332 U.S. 194, 196 (1947); see also Tabor v. Joint Bd. For 

Enrollment of Actuaries, 566 F.2d 705, 710 (D.C. Cir. 1977) (Chenery applies to 

rulemaking).  In other words, OSHA’s decision to forgo its standard-setting authority—

including the threshold finding of a significant safety risk—means that the 2016 Rule 

cannot impose more than the kinds of “purely administrative” burdens that are the proper 

subjects of OSHA regulations.  See Louisiana Chemical, 657 F.2d at 782. 

OSHA, however, interpreted the 2016 Rule to go well beyond administrative 

burdens when it purported to ban entire categories of post-incident drug testing and safety 

incentive programs.  Such bans would “impose substantive legal obligations” on employers 

and “give rise to hefty compliance costs.”  Steel Erectors, 636 F.3d at 114.  They are 

therefore the kinds of substantive constraints that OSHA may impose on employers (if at 

all) only through its standard-setting authority.   

It is no answer that restricting these programs may also have the effect of 

“improv[ing] the rate and accuracy of injury and illness reporting”—a dubious proposition 

in its own right.  81 Fed. Reg. at 29,672.  OSHA might also wish to improve the accuracy 

of injury and illness reporting by, say, requiring employers to give rewards to employees 

who report serious illnesses or injuries or by banning certain tasks that commonly result in 

unreported illnesses or injuries.  But it would turn the statutory scheme inside out to allow 

OSHA to impose these kinds of substantive obligations on employers based on the 

incidental effect the obligations might have on recordkeeping accuracy. 
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Thus, because OSHA expressly disclaimed its standard-setting authority in 

promulgating the 2016 Rule, the rule cannot be interpreted to restrict post-incident drug 

testing and safety-incentive programs. 

III. If the Anti-Discrimination Provision Does Reach Workplace-Safety Programs, 
Then the Rule is Arbitrary and Capricious 

For the reasons already discussed, the 2016 Rule’s anti-discrimination provision is 

void in its entirety or, at the very least, cannot regulate post-incident drug testing and safety 

incentive programs.  If, however, the 2016 Rule does allow OSHA to regulate those 

workplace-safety programs, then the rule is arbitrary and capricious under the 

Administrative Procedure Act because OSHA entirely failed to consider an important 

aspect of that problem: the costs to employers and employees of modifying these essential 

programs. 

It is a bedrock principle of administrative law that “administrative agencies are 

required to engage in “reasoned decisionmaking.”  Michigan v. EPA, 135 S. Ct. 2699, 2706 

(2015).  To satisfy that duty, an agency must consider each “important aspect of the 

problem” confronting the agency.  Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm 

Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).   

Unless Congress specifies otherwise, the burdens and costs of an agency’s action 

are an important aspect of the problem that the agency must consider:  “Consideration of 

cost reflects the understanding that reasonable regulation ordinarily requires paying 

attention to the advantages and the disadvantages of agency decisions.”  Michigan, 135 

S. Ct. at 2707.  Put another way, an agency’s action cannot be rational unless the agency 
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has a basis for concluding that its action will not do more harm than good.  See Cass R. 

Sunstein, Interpreting Statutes in the Regulatory State, 103 Harv. L. Rev. 405, 493 (1989) 

(“A rational system of regulation looks not at the magnitude of the risk alone, but assesses 

the risk in comparison to the costs.”).   

Here, although OSHA interpreted the 2016 Rule’s anti-discrimination provision to 

prohibit, for the first time, certain drug-testing and safety incentive programs, OSHA 

claimed that the provision had only “one cost component”: the cost of posting a new OSHA 

poster in the workplace.  81 Fed. Reg. at 29,680.  OSHA’s cursory analysis failed to 

account for at least two important and obvious categories of costs. 

First, OSHA inexplicably failed to consider whether and to what extent limiting 

these workplace-safety programs would decrease workplace safety.  Several factors—

common sense chief among them—should have alerted OSHA that this was an “important 

aspect of the problem.”  State Farm, 463 U.S. at 43.  Commenters told OSHA that these 

programs are “extremely valuable for enhancing workplace safety and health.”  Mechanical 

Contractors Association of America, Comment Letter on Proposed Rule to Improve 

Tracking of Workplace Injuries and Illnesses 3 (Oct. 13, 2014), https://bit.ly/2JEY8eI.3  

The 2012 GAO Report on safety incentive programs, which OSHA cited in the 2016 Rule, 

                                                 
 3 See also National Association of Manufacturers, Comment Letter on Proposed Rule to 

Improve Tracking of Workplace Injuries and Illnesses 10 (Oct. 14, 2014), 
https://bit.ly/2WJbvhm (NAM members use “post-accident, post-incident and/or post-
injury drug testing” “to create a more safe work environment”); Quanta Services, Inc., 
Comment Letter on Proposed Rule to Improve Tracking of Workplace Injuries and 
Illnesses 4 (Oct. 14, 2014), https://bit.ly/2WJc4I0 (“We believe that [safety incentive 
programs] . . . lead to a safer workplace and fewer employee injuries.”). 
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reviewed three studies finding that safety incentive programs “reduced injuries.”  GAO 

Report at 8.  And an analysis by Great American Insurance Company submitted to OSHA 

well before it issued the 2016 Rule demonstrated that employers with safety incentive 

programs “have significantly fewer serious accidents” than employers without such 

programs.  Comment Letter on Proposed Rule to Improve Tracking of Workplace Injuries 

and Illnesses 2 (Dec. 7, 2015), https://bit.ly/2JYEqL4. 

Yet, despite purporting to impose severe restrictions on post-incident drug testing 

and safety incentive programs, OSHA did not address the consequences those restrictions 

would have on workplace safety.  For post-incident drug testing, all OSHA could muster 

was a blithe, passing assertion that its restrictions “likely” would not ban programs that 

“contribut[e] to workplace safety.”  81 Fed. Reg. at 29,673.  For safety incentive programs, 

OSHA did not say a single word on the issue.  That defies rationality, particularly for an 

agency created to promote “safe and healthful working conditions.”  29 U.S.C. § 651(b). 

Second, OSHA did not consider the substantial costs that employers would have to 

incur to revise their drug-testing and safety incentive programs in order to comply with 

OSHA’s novel restrictions.  When OSHA promulgated the 2016 Rule, the agency was 

aware that these programs had been widely adopted by employers.  The 2012 GAO Report, 

for example, estimated that as of 2010, “25 percent of U.S. manufacturers had safety 

incentive programs.”  GAO Report at 1.  And the NAM told OSHA that many of its 

members have post-incident drug testing policies, which were crafted “in accordance with 

state workers’ compensation laws, as well as the Federal guidance issued through [the 

Department of Labor] and various other Federal agencies and administrations.”  National 
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Association of Manufacturers, Comment Letter on Proposed Rule to Improve Tracking of 

Workplace Injuries and Illnesses 7, 10 (Oct. 14, 2014), https://bit.ly/2WJbvhm.   

It therefore should have been obvious to OSHA that drastically altering the legal 

landscape for these programs would require scores of employers to spend substantial 

resources to modify their programs to ensure their compliance with OSHA’s new 

regulatory regime.  But OSHA said nothing—again, not one word—that even demonstrated 

its awareness of this category of costs.  Thus, OSHA “entirely failed to consider an 

important aspect of the problem,” and the anti-discrimination provision cannot stand.  State 

Farm, 463 U.S. at 43. 
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CONCLUSION 

For the foregoing reasons, the Court should invalidate the 2016 Rule’s anti-

discrimination provision and clarify that OSHA lacks regulatory authority to ban broad 

categories of post-incident drug testing and safety incentive programs. 

Counsel for Amici Curiae 

May 24, 2019  
 

Peter C. Tolsdorf 
Leland P. Frost 
NATIONAL ASSOCIATION OF 

MANUFACTURERS 
733 10th Street N.W., Suite 700 
Washington, DC  20001 
(202) 637-3000 
 
Magdalena F.K. Grossman 
GREAT AMERICAN INSURANCE COMPANY 
301 East Fourth Street 
Cincinnati, OH  45202 
(513) 369-5731 

Respectfully submitted, 
 
/s/ Eugene Scalia 
Eugene Scalia, pro hac vice 
GIBSON, DUNN & CRUTCHER LLP 
1050 Connecticut Avenue, N.W. 
Washington, DC  20036 
Phone: (202) 955-8500 
Fax: (202) 467-0539 
escalia@gibsondunn.com 
 
 

Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 32 of 69



 

   

CERTIFICATE OF SERVICE 
 

I certify that on May 24, 2019, I caused the foregoing to be filed using the Court’s 

CM/ECF system, which will send a notice of the filing to all counsel of record. 

 
 

/s/ Eugene Scalia   . 
Eugene Scalia 

 
 
 

Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 33 of 69



   

 
 
 
 
 

Exhibit 1 

Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 34 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 35 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 36 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 37 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 38 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 39 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 40 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 41 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 42 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 43 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 44 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 45 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 46 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 47 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 48 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 49 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 50 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 51 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 52 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 53 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 54 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 55 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 56 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 57 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 58 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 59 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 60 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 61 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 62 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 63 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 64 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 65 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 66 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 67 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 68 of 69



Case 5:17-cv-00009-PRW   Document 99-1   Filed 05/24/19   Page 69 of 69


	Amicus Brief - Final
	Exhibit 1 to Proposed Amicus Brief
	Exhibit 1 Placeholder
	Strategic Comp OSHA Comment - 2018s


