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the interests of its members in matters before Congress, the Executive Branch, and 
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ORAL ARGUMENT NOT YET SCHEDULED 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

_________________________________________ 
        ) 
WHITE STALLION ENERGY CENTER, ) 
 LLC, et al.,      ) 
        ) 
    Petitioners,   ) No. 12-1100  
        ) 
  v.      ) 
        ) 
ENVIRONMENTAL PROTECTION  ) 
AGENCY,       ) 
        ) 
    Respondent.  ) 
_________________________________________) 

 

CERTIFICATE AS TO PARTIES, RULINGS AND RELATED CASES 
PURSUANT TO CIRCUIT RULE 28(a)(1) 

Pursuant to Circuit Rule 28(a)(1), the Chamber of Commerce of the United 

States of America, participating as amicus curiae, submits this certificate as to 

parties, rulings, and related cases. 

1. Parties and Amici.  All parties, intervenors, and amici appearing in this 

court are listed in the Joint Brief of State, Industry, and Labor Petitioners. 

These consolidated actions are petitions for review of an informal 

rulemaking by the United States Environmental Protection Agency.  There was no 

action in the district court.  
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2. Rulings Under Review.  The final agency action under review is of 

the United States Environmental Protection Agency, entitled National Emission 

Standards for Hazardous Air Pollutants From Coal and Oil-Fired Electric Utility 

Steam Generating Units and Standards of Performance for Fossil-Fuel-Fired 

Electric Utility, Industrial-Commercial-Institutional, and Small Industrial-

Commercial-Institutional Steam Generating Units, 77 Fed. Reg. 9,304 (Feb. 16, 

2012).  The consolidated petitions for review under Case No. 12-1100 relate to the 

National Emissions Standards for Hazardous Air Pollutants (referred to as the 

“Utility MACT”). 

3. Related Cases.  Two issues related to the Utility MACT were severed 

from petitions consolidated under White Stallion Energy Center, LLC v. EPA, 

No. 12-1100.  The severed case, White Stallion Energy Center, LLC v. EPA, 

No. 12-1272, addresses the National Emissions Standards for Hazardous Air 

Pollutants promulgated for “new” fossil-fuel electric generating units (i.e., those 

for which construction commences after the date that EPA published the proposed 

rule in the Federal Register (May 3, 2011)).   

Issues related to the New Source Performance Standards for Fossil-Fuel-

Fired Electric Utility, Industrial-Commercial-Institutional, and Small Industrial-

Commercial-Institutional Steam Generating Units, which were promulgated under 

the same Federal Register notice as the standards under review in this case, were 
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STATEMENT OF IDENTITY,  
INTEREST IN CASE, AND AUTHORITY TO FILE 

 
 The Chamber of Commerce of the United States of America (“Chamber”) is 

a nonprofit corporation and the world’s largest business federation.  The Chamber 

represents 300,000 direct members and indirectly represents an underlying 

membership of more than three million companies and professional organizations 

of every size, in every industry sector, and from every region of the country.  The 

Chamber represents the interests of its members in matters before Congress, the 

Executive Branch, and the courts.  To that end, the Chamber regularly files amicus 

curiae briefs in cases, such as this one, raising issues of vital concern to the 

nation’s business community.  

 The Chamber has participated in numerous rulemakings, including the 

Utility MACT at issue in this case, where EPA has relied on so-called “co-

benefits,” a controversial and legally dubious accounting method that counts as 

“benefits” the ancillary emissions reductions that are not the target of the rule 

itself.  The Utility MACT will have a considerable impact on the Chamber’s 

members.  EPA’s own analysis estimates that the rule will cost in excess of $9.6 

billion annually—one of the most expensive regulations ever for power plants.  

The effects of the rule will be felt by power consumers throughout the economy.  

Thus, the Chamber has a substantial interest in ensuring that EPA is undertaking 

rational rulemaking consistent with Congressional intent and its statutory authority. 
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 The Chamber submits this amicus brief to challenge EPA’s claims that its 

stringent and costly regulations are “appropriate and necessary.”  EPA justified the 

Utility MACT based largely on questionable “co-benefits,” when the record 

reflects there is little or no public health benefit from the reduction in emissions of 

hazardous air pollutants (“HAPs”).  EPA also reversed course and now claims it 

could not consider the significant costs imposed by the regulations.  In doing so, 

EPA has drastically re-interpreted Section 112(n)(1)(A) of the Clean Air Act 

(“CAA” or “Act”), 42 U.S.C. § 7412(n)(1)(A), to require regulation of HAPs from 

certain electric generating units (“EGUs”).  This rule will cause power plants to be 

shut down, significantly modified, or replaced, even though the purported 

“benefits” of the rule derive almost exclusively from supposed coincidental 

reductions in fine particulate matter (“PM2.5”) that are in no way related to 

reductions in mercury or the other HAPs targeted by the regulation.  PM2.5 has 

previously been regulated by EPA to reduce its presence in the atmosphere to a 

level sufficient to protect human health with an adequate margin of safety.  It is 

logically inconsistent for EPA to now claim further reductions coincident with 

compliance with other requirements of the Act would benefit human health.  

 The Chamber is filing this amicus brief on consent.  It has reached out to 

representatives of the numerous parties involved in this case and submitted a notice 

of intent to file to which no one objected.  Certain parties, including Respondent, 
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expressed that they do not object to the filing so long as it is the only amicus brief 

submitted in support of Petitioners.  This brief is being filed in accordance with 

this Court’s briefing schedule, and, to the Chamber’s knowledge, there are no other 

parties seeking to participate as amicus curiae on behalf of Industry Petitioners.1 

SUMMARY OF ARGUMENT 
 
 In recent years, EPA has attempted to support increasingly stringent 

emission standards under the CAA by estimating health benefits resulting from the 

standards and comparing those benefits against the significant costs imposed on 

industry.  The benefits on which EPA relies have increasingly focused not on 

reduction of risks the standards were intended to address under EPA’s statutory 

authority, but instead on purported health benefits from reductions in emissions of 

pollutants not directly the subject of the regulation at issue (and oftentimes the 

subject of other EPA statutory authorities).  As is the case here, EPA often justifies 

its regulations on such alleged “co-benefits,” despite the fact that additional direct 

regulation of those pollutants under the Act may not be necessary to protect public 

health with an adequate margin of safety.  In other words, EPA seeks to achieve 

                                                 
1  Counsel for the Chamber certifies that no counsel for a party authored this 
brief in whole or in part and that no person, other than the Chamber, their 
members, or their counsel, made a monetary contribution to the preparation or 
submission of this brief. 
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additional emissions reductions indirectly that it could not lawfully compel through 

direct regulation. 

 That is exactly what EPA has done in the Utility MACT.  EPA trumpets its 

belief that the rule will achieve billions of dollars in public health benefits.  Yet, on 

closer examination, only a fraction of 1% of those purported benefits are 

attributable to reductions in HAP emissions—the type of pollution targeted by 

Section 112.  Virtually all of the purported benefits come from collateral 

reductions in PM2.5, which is a criteria pollutant specifically regulated by EPA 

under other parts of the Act.2 

 This approach exceeds EPA’s authority under the CAA.  EPA established 

inordinately stringent limits on HAP emissions from EGUs that it estimates will 

cost industry over $9 billion per year, but which EPA also concedes will yield only 

$4 to $6 million in benefits associated with HAP reductions.  The wildly 

disproportionate cost of the rule compared to the benefits from HAP reductions 

makes EPA’s conclusion that such regulation is “appropriate and necessary” 

arbitrary and capricious.   

                                                 
2  “Particulate matter (PM)” refers to a mixture of extremely small particles 
and liquid droplets.  Fine particulate matter or PM2.5 are such particles 2.5 
micrometers in diameter and smaller.  EPA also regulates PM10, which are 
particulates larger than 2.5 micrometers and smaller than 10 micrometers in 
diameter. 
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 Moreover, the Agency’s own analyses show that essentially all of the 

purported benefits of the Utility MACT would be achieved in areas that already 

meet the National Ambient Air Quality Standards (“NAAQS”) for PM2.5, which 

by statute must be set at a level EPA has determined to be protective of public 

health with an adequate margin of safety.  Thus, the record in this case makes clear 

EPA designed the rule to achieve PM2.5 emissions reductions that it could not 

lawfully compel using provisions of the Act authorizing direct regulation of 

PM2.5.  This is plainly unlawful. 

 The practice of counting “co-benefits” is particularly egregious when, as has 

become common in recent rulemakings, the supposed co-benefits associated with 

PM2.5 reductions comprise the overwhelming majority of all benefits from the 

subject regulation, as in the Utility MACT.  The Utility MACT is not an aberration 

in this regard.  According to a recent report by the Congressional Research Service 

(“CRS”), “co-benefits” associated with reductions in PM2.5 emissions accounted 

for more than half the benefits used to justify 21 out of 28 of the EPA’s 

economically significant regulations promulgated from 2004-2011.3   

                                                 
3  Mem. from James E. McCarthy, CRS, to House Committee on Science, 
Space, and Technology Subcommittee on Energy and Environment (“House 
Subcommittee”), at 3 (Oct. 5, 2011), App. to Letter from House Subcommittees to 
Cass R. Sunstein, Administrator, Office of Information and Regulatory Affairs, 
Office of Management and Budget (Nov. 15, 2011) (hereinafter referred to as 
“CRS 2011 Report”).  This letter is included as an exhibit in an addendum to this 
brief. 
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 The Chamber does not dispute that reductions of air emissions are an 

important and valuable goal, but such reductions must be rational and have a 

purpose.  That is not the case here. 

ARGUMENT 
 
I. EPA’s Interpretation of the Phrase “Appropriate and Necessary” 

Under Section 112(n)(1)(A) is Unlawful. 
 
 Section 112(n)(1)(A) of the CAA requires EPA to conduct a study to 

determine whether HAP emissions from EGUs “after imposition of the 

requirements of” this Act could be “reasonably anticipated” to present “hazards to 

public health.”  42 U.S.C. § 7412(n)(1)(A).  The study must also consider 

“alternative control strategies for emissions which may warrant regulation” under 

Section 112.  Id.  “[C]onsidering the results of the study,” EPA is required to 

regulate under Section 112 “if the Administrator finds such regulation is 

appropriate and necessary.”  Id. (emphasis added).  The phrase “appropriate and 

necessary” is not defined in the Act. 

 As Petitioners explain, EPA’s interpretation of its authority under Section 

112(n)(1)(A) has fluctuated since 2000, and EPA outlined a very different 

interpretation in 2005 in reaching its conclusion that regulation of EGUs was not 

appropriate and not necessary.  See Joint Br. of State, Industry, and Labor Pet’rs at 

29-34 [Doc. #1401252] (hereinafter referred to as “Pet’rs Br.”); 70 Fed. Reg. 

15,994 (Mar. 29, 2005).  EPA’s ever-changing interpretation must be viewed by 
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this Court with reservation.  INS v. Cardoza-Fonseca, 480 U.S. 421, 446 n.30 

(1987) (“An agency interpretation of a relevant provision which conflicts with the 

agency’s earlier interpretation is ‘entitled to considerably less deference’ than a 

consistently held agency view.”) (quoting Watt v. Alaska, 451 U.S. 259, 273 

(1981)).  Indeed, this Court can only conclude that EPA’s new reading of Section 

112(n)(1)(A) is neither lawful nor reasonable.  See Pet’rs Br. at 29-48. 

 EPA now contends that once it identifies “a hazard to public health and the 

environment from HAP emissions from EGUs,” it is “appropriate” to regulate 

EGUs under Section 112.  77 Fed. Reg. 9304, 9327 (Feb. 16, 2012) (emphasis 

added).  EPA’s new interpretation also allows it to determine that regulation under 

Section 112 is still “necessary” even though such regulation will not address the 

identified hazard to public health, and notwithstanding other statutory authority 

that may be more effective.  76 Fed. Reg. 24,976, 24,991 (May 3, 2011).  The 

existence of more-effective, available alternatives (even without consideration of 

costs) by definition means that regulation under Section 112 is not “appropriate 

and necessary.” 

 In essence, EPA disregards the balancing test mandated by Section 112(n), 

and is now treating EGUs like any other source category regulated under Section 

112 solely because the category emits HAPs.  But Congress established an entirely 
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different scheme to determine whether regulation of EGUs under Section 112 is 

warranted, and clearly did so for a reason.  See Pet’rs Br. at 40-41. 

 EPA previously acknowledged that Congress “imposed special threshold 

conditions on any EPA regulation of power plants under section 112 that it did not 

apply to any other source category.”  Final Br. of Respondent EPA, New Jersey v. 

EPA, No. 05-1097, at 20 (D.C. Cir. June 23, 2007).  It acknowledged that Congress 

understood that EGUs were subject to numerous requirements and “that such 

sources should not be subject to duplicative or otherwise inefficient regulation.”  

70 Fed. Reg. at 15,999 (citation omitted).  Even in the Utility MACT, EPA 

recognized these facts.  77 Fed. Reg. at 9322.  While Congress eliminated EPA’s 

discretion to regulate other categories of “major sources” under Section 112, it 

expressly directed EPA to determine whether regulation of EGUs under that 

Section was “appropriate and necessary.”4  See Int’l Swaps & Derivatives Ass’n v. 

CFTC, --- F.Supp.2d ----, 2012 WL 4466311, at *18 (D.D.C. Sept. 28, 2012) 

(recognizing the use of “as appropriate” to modify “shall” regulate indicates that 

agency had discretion not to regulate).   

 Section 112(n)(1)(A) is unlike other provisions in the Act where EPA is 

obligated to regulate once threshold health or environmental findings are made.  

                                                 
4  As such, EPA improperly seeks to rely on provisions regarding listing 
decisions unrelated to regulation of EGUs to support its new interpretation.  Pet’rs 
Br. at 34-36. 
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See, e.g., 42 U.S.C. § 7521(a)(1).  But as described below, even if EPA finds EGU 

HAP emissions result in some identifiable hazard, it still has discretion to conclude 

regulation is not “appropriate and necessary.”  EPA has unlawfully abdicated this 

discretion by equating the “appropriate and necessary” standard with the threshold 

health finding. 

II. EPA Unreasonably Interprets Section 112(n)(1)(A) as Precluding 
Consideration of Costs, Yet Relies on Purported Co-Benefits to Justify 
Reductions of Non-HAP Pollutants. 
 

 As Petitioners explain, EPA estimated the cost of the final rule to be 

$9.6 billion annually, while the purported benefit from HAP emission reductions is 

a mere $4-$6 million (using a 3% discount rate) plus some unquantifiable set of 

benefits.5  Pet’rs Br. at 42-43 (citing 77 Fed. Reg. at 9306).  On its face, this makes 

no sense, and supports EPA’s prior finding that regulation of EGUs under 

Section 112 is not appropriate or necessary. 

 Yet, EPA pressed forward, in large part based on its new interpretation that 

costs may not be considered in making its appropriate and necessary 

determination.  EPA then found the final rule will produce some $37-$90 billion in 

benefits, virtually all of which result from collateral PM2.5 reductions.  See EPA, 

Regulatory Impact Analysis for the Final Mercury and Air Toxics Standards, at 

                                                 
5  These benefits are reduced to $500,000 to $1 million when using a 7% 
discount rate.  77 Fed. Reg. at 9306. 
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ES-1 (2011) (EPA-HQ-OAR-2009-0234-20131), available at 

http://www.epa.gov/ttn/ecas/regdata/RIAs/matsriafinal.pdf (hereinafter referred to 

as “RIA”).  And virtually all of the purported health benefits occur at PM2.5 

concentrations below the NAAQS—the level EPA determined to be requisite to 

protect public health with an adequate margin of safety.   This makes abundantly 

clear the true reason EPA decided to regulate EGUs under Section 112—not 

because the rule would achieve substantial beneficial reductions in HAP emissions, 

but in order to indirectly require further reductions in PM2.5 emissions from power 

plants that EPA would be unable to require directly.  Such proxy regulation of 

PM2.5 emissions under Section 112 is unlawful and must be set aside. 

 Moreover, unlike other source categories, Section 112(n)(1)(A) directs EPA 

to determine whether it is “appropriate and necessary” to regulate EGUs under 

Section 112 based, in part, on consideration of “imposition of [other] requirements 

of this Act”—i.e., collateral reductions in HAPs achieved by regulation of EGUs 

under other parts of the Act.  EPA turns this statutory mandate on its head by 

instead regulating EGUs under Section 112 to achieve collateral reductions in non-

HAPs it otherwise lacks authority to compel. 

A. EPA cannot support its changed interpretation of Section 
112(n)(1)(A) to exclude consideration of costs. 

 As Petitioners’ explain, EPA recognized in 2005 that Congress “entrusted 

EPA to exercise judgment” to determine whether regulation under Section 112 is 
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“appropriate.”  70 Fed. Reg. at 16,001.  EPA found that if the required study 

identified no public health hazards, then there is no basis to proceed with 

regulation under Section 112.  Id. at 16,000.  EPA also determined that, even if a 

public health hazard is identified, it still may not be “appropriate” to regulate 

EGUs under Section 112 based on other “relevant factors.”  Id.  For example, EPA 

found regulation may not be appropriate “if the controls mandated under section 

112(d) would be ineffective at eliminating or reducing the identified hazards to 

public health” or “if the health benefits expected as the result of such regulation are 

marginal and the cost of such regulation is significant and therefore substantially 

outweighs the benefits.”  Id. at 16,000-16,001.  In making its 2005 determination, 

EPA properly exercised the broad discretion granted by Congress, which is evident 

in the structure of Section 112(n)(1)(A).  Id. 

 EPA continues to recognize that “appropriate” and “necessary” are “very 

broad terms.”  77 Fed. Reg. at 9323.  EPA also does not dispute that it may 

consider other factors when determining whether regulation of EGUs is 

appropriate and necessary, in addition to whether there are public health hazards.  

But EPA sweeps the significant costs of the rule (which EPA found could be 

considered in 2005) under the rug by simply asserting that it no longer interprets 
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the term “appropriate” to allow the consideration of costs.  Id. at 9327.6  EPA 

merely states that this new interpretation is “the better reading,” given that EPA is 

considering whether to regulate HAPs from EGUs.  76 Fed. Reg. at 24,989.  It is 

arbitrary and capricious to disregard facts and circumstances that underlay a prior 

policy without providing a reasoned explanation.  FCC v. Fox Television Stations, 

Inc., 556 U.S. 502, 515-16 (2009).  EPA has not, and cannot, provide a reasoned 

explanation for its changed interpretation.  This is particularly true here, 

considering the lack of quantified benefits from reduction of HAPs from EGUs, 

which supports EPA’s prior conclusion that inefficient and costly regulation is not 

appropriate or necessary. 

1. EPA has not identified current hazards to public health 
from EGU HAP emissions that would justify regulation 
under Section 112.   

 The only monetized benefits EPA estimated with respect to HAP reductions 

relate to mercury emissions, which EPA identified to be the HAP of “greatest 

concern” from EGUs.  65 Fed. Reg. 79,825, 79,827 (Dec. 20, 2000).  EPA 

                                                 
6  Regulation under Section 112(n)(1)(A) requires EPA to consider “the results 
of the study required by this subparagraph.”  42 U.S.C. § 7412(n)(1)(A) (emphasis 
added).  But to justify the final rule, EPA instead relies on other studies not 
required under that subparagraph, and bootstraps its position by arguing Congress 
intended EPA to consider a wide range of environmental effects addressed in other 
provisions of the Act.  Pet’rs Br. at 44-46.  Those provisions, including Section 
112(n)(1)(A), however, require consideration of alternatives and costs.  Thus, EPA 
contends its discretion is broad, but then concludes the broad discretion provided 
by Congress precludes any consideration of costs.  EPA cannot have it both ways. 
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recognized that the science of potential health effects of mercury are inconclusive 

and limited, and, thus, focused its assessment on neurological development effects 

from digestion of mercury-contaminated fish and seafood by women during their 

pregnancy.  77 Fed. Reg. at 9426-9428.  But total direct benefits from reductions in 

mercury emissions under the rule were estimated at only $4 to $6 million per year.  

Id. at 9428.  And these estimated benefits may be overstated because EPA’s 

methodology has several limitations, including the inability to address the time lag 

between reduction in mercury emissions and reduction in the MeHg concentrations 

in fish.  RIA at 4-18.  While EPA contends that this is a “small subset of the 

benefits of reducing Hg emissions,” it has not identified what other benefits may 

be realized.  77 Fed. Reg. at 9428.  As a result, mercury reductions represent less 

than 0.01% of the purported benefits of the rule. 

 While EPA at least attempts to justify the benefits of the rule owing to 

reductions in mercury emissions, there is no attempt to quantify benefits for non-

mercury HAPs, including acid gases.  Testimony of Anne E. Smith, Ph.D before 

the Subcommittee on Energy and Power, House Energy and Commerce 

Committee, Feb. 8, 2012, at 12, available at 

http://democrats.energycommerce.house.gov/sites/default/files/image_uploads/Test

imony_EP_02.08.12_Smith.pdf (hereinafter referred to as “Smith Testimony”).  

The Regulatory Impact Analysis devotes only 6.5 out of 510 pages to discussion of 
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the risks from non-mercury HAPs.  RIA at 73-79.  Such limited discussion is 

glaring given EPA’s assertion that non-mercury HAP emissions pose a hazard to 

public health (based on case studies at 16 facilities demonstrating lifetime cancer 

risks slightly exceed 1 in 1 million at only six of the facilities).  77 Fed. Reg. at 

9358.7  EPA’s analysis focused on chromium and nickel compounds as the “key 

drivers” of cancer risk from EGU emissions.  Id. at 9317.  Yet the final rule 

provides no estimated reductions of these HAPs as a result of the rule.  Id. at 9424.  

EPA simply states that “[s]tudies have determined a relationship between exposure 

to certain of these HAP and the onset of cancer; however, the Agency is unable to 

provide a monetized estimate of the HAP benefits at this time.”  Id. at 9439.  That 

EPA’s discussion of the regulatory impacts does not address how these risks will 

be addressed by the Utility MACT is telling.   

 Regarding emissions of HAP acid gases from EGUs, hydrogen chloride 

(HCl) is the most significant in EPA’s analysis.  In its appropriate and necessary 

determination, EPA does not identify any public health hazard associated with 

HAP acid gases, save the simple statement that EGUs are large emitters of such 

emissions.  77 Fed. Reg. at 9310.  Previously, EPA concluded that HCl had an 

established health threshold (interpreted as the Reference Concentration (RfC) for 

                                                 
7  EPA disputed a study submitted by industry that showed no units exceed 
lifetime cancer risk of 1-in-1-million.  77 Fed. Reg. at 9361.  But, even using 
EPA’s risk assessments, these levels are very low.  Smith Testimony at 14. 
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chronic effects), and HCl was not classified as a human carcinogen.  76 Fed. Reg. 

at 25,050.  EPA used a chronic RfC for inhalation of HCl of 20 micrograms per 

cubic meter (μg/m3).  Id.  “An RfC is defined as an estimate (with uncertainty 

spanning perhaps an order of magnitude) of a continuous inhalation exposure to 

the human population (including sensitive subgroups) that is likely to be without 

an appreciable risk of deleterious effects during a lifetime.”  Id.  The hazard index 

EPA identified for EGUs ranged from 0.05 to 0.005.  Id. at 25,051 n.170.  This 

means that the highest HCl exposure that EPA found from EGUs was only 5% of 

the level EPA considers safe.  Smith Testimony at 12-13. 

 Moreover, EPA does not provide any estimate of the monetized benefits for 

reduction in EGU HCl emissions the rule is estimated to achieve.  Nor does EPA 

even provide a narrative discussion of how these reductions are appropriate and 

necessary to address a public health hazard.8  EPA’s response is that, for all other 

source categories regulated under Section 112, EPA is required to regulate all HAP 

from major sources once a source category is added to the list.  77 Fed. Reg. at 

9361.  This supports a finding that Congress intended to guard against such 

                                                 
8  EPA asserts that acid gas emissions from EGUs may have adverse 
environmental effects.  In support, EPA cites to one journal article to assert recent 
research “has suggested” deposition of airborne HCl has a greater impact on 
ecosystem acidification than previously considered.  76 Fed. Reg. at 25,050, n.168.   
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burdensome and inefficient regulation of EGUs by requiring a threshold 

determination that regulation is “appropriate and necessary” in the first instance. 

2. The estimated costs of the Utility MACT are not justified 
for the limited (if any) benefits identified from required 
reductions in HAP emissions. 

 The problems with EPA’s new interpretation of Section 112(n)(1)(A) are 

exacerbated in light of the costs of the rule—$9.6 billion annually in 2015 ($2007).  

77 Fed. Reg. at 9425.  “Of the dozens of recently proposed EPA rules, the Utility 

MACT is probably the most costly.”  CRS, EPA’s Utility MACT:  Will the Lights 

Go Out?, at 6 (Jan. 9, 2012).9  It is clear why EPA now asks this Court to ignore 

those costs.10   

 None of the claimed benefits associated with reduction in HAP emissions 

comes close to approaching the costs of the rule.  The following table is an 

estimate of the costs, benefits and co-benefits by individual MACT provisions in 

the Utility MACT rule:   

                                                 
9  Available at http://www.carper.senate.gov/public/_cache/files/7b20fa20-
2c84-4fcd-8bc8-8ff4b9597603/CRS%20-
%20EPA%20Utility%20MACT%20Reliability.pdf. 

10  EPA expressly determined it should consider costs in making its 2005 
determination that regulation of EGUs was not appropriate and necessary. 
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 Benefits 
from HAPs 
reductions 
(billion/yr) 

Co-Benefits 
from non-

HAPs 
(billions/yr)

Costs 
(billions/yr)

Net 
Benefits 
without   

co-benefits 
(billions/yr) 

Net 
Benefits 
including 

co-benefits 
(billions/yr)

Mercury  <$0.1 $1 to $2 $3 -$3 -$2 to -$1 
Acid Gases $0 $32 to $87 $5 -$5 $27 to $82 

Non-Hg 
Metals 

$0 $1 to $2 $1 -$1 -$1 to $0 

Total <$0.1 $33 to $90 $10 -$10 $23 to $80 
*Source:  Smith Testimony at 6.11 
 

As reflected in the table, without considering purported co-benefits, the costs 

associated with the regulation eclipse the benefits, and costs exceed benefits for 

mercury and non-mercury Metals even considering co-benefits.12 

 The table also shows that the vast majority of the estimated benefits, and the 

majority of the estimated costs, are associated with controlling acid gases.  Yet, as 

explained above, EPA’s evidence of harm to public health stemming from HAP 

acid gases is non-existent.  All of the purported benefits stem from co-benefits from 

PM2.5 (except for $0.4 billion related to reduction in greenhouse gas emissions).  

Smith Testimony at 7.  Under Section 112(n)(1)(A), EPA narrowly reads the 

“broad” terms in the statute to claim it cannot consider costs.  But the table above 

                                                 
11  Ranges used are the minimum and maximum identified by EPA using a 3% 
and 7% discount rate.  Totals may not add up exactly due to rounding. 

12  EPA refers to unquantified benefits, but these are largely still co-benefits 
from non-HAP pollutants.  RIA at ES-10-ES-13. 
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illustrates this rule is all about regulating PM2.5 and has little to do with regulating 

HAPs.  Indeed, elsewhere in the final rule, EPA takes the opposite approach in 

declining to regulate HAP acid gases under Section 112(d)(4) and choosing to 

regulate under the more stringent Section 112(d)(2) provisions.  See Section II.C.  

In doing so, EPA broadly reads its authority under Section 112—pursuant to which 

Congress sought to regulate HAPs that pose a hazard to public health—to claim it 

has discretion to consider matters wholly unrelated to Congress’ intent and to 

regulate HCl emissions under Section 112(d)(2) to achieve purported benefits of 

PM2.5 reductions. 

 EPA’s reading of Section 112(n)(1)(A) to bar consideration of costs also 

ignores Congress’ requirement that the study include an assessment of “alternative 

control strategies for emissions which may warrant regulation under this section.”  

42 U.S.C. § 7412(n)(1)(A).  EPA makes the unsupported and counterintuitive 

assertion that Congress intended to prohibit consideration of more efficient 

regulations in determining whether controls are appropriate.  Because EPA found 

there are controls available to address these emissions, it found regulation under 

Section 112 to be “appropriate.”13   

                                                 
13  In 2005, EPA instead addressed alternative control strategies under the 
“necessary” prong, considering whether another provision of the Act could 
reasonably be anticipated to effectively address hazards resulting from remaining 
EGU HAP emissions.  70 Fed. Reg. at 16,001.  This determination considered 
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 EPA’s only response is that it is not required to conduct a cost/benefit 

analysis under the statute.  77 Fed. Reg. at 9323.  But EPA is required to identify 

“hazards to public health” for which regulation under Section 112 is “appropriate 

and necessary.”  EPA’s interpretation of Section 112(n)(1)(A) allows it to impose 

strict regulations under Section 112(d) merely because there may be some 

reduction in HAP emissions that may not otherwise be realized under other 

provisions of the Act.  EPA may not do so and reasonably make an “appropriate 

and necessary” finding wholly divorced from whether any meaningful health 

benefits may result.14 

B. In finding regulation to be “appropriate and necessary,” EPA is 
not erring on the side of protecting public health. 

 
 In finding regulation under Section 112 to be “necessary” EPA contended 

that its interpretation is reasonable because it is “err[ing] on the side of regulation 

of such highly toxic pollutants.”  77 Fed. Reg. at 9328.  But, this is not what 

                                                                                                                                                             
whether regulation under another provision is more cost-effective in reducing such 
emissions. 

14  EPA side-steps its threshold obligation to determine whether regulation of 
EGUs is “appropriate and necessary” under Section 112 by noting that “Congress 
expressly precluded consideration of costs when setting MACT floors.”  77 Fed. 
Reg. at 9323 (emphasis added).  But, this reinforces the notion that Congress 
intended to treat EGUs differently from other “major sources” for which EPA must 
set MACT floors.  In any event, the Chamber is not advocating that EPA should 
consider costs in setting MACT floors, but instead consideration of costs and 
benefits when determining whether such stringent requirements are “appropriate 
and necessary” in the first instance. 
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Section 112(n) of the CAA says.  As explained above, virtually all of the benefits 

estimated by EPA in support of the Utility MACT are PM2.5-related co-benefits, 

not benefits resulting from HAP emissions reductions.  Despite contending its 

appropriate and necessary determination is based solely on alleged effects of HAP 

emissions, it is clear EPA is seeking to regulate under Section 112 to address 

emissions it is not otherwise authorized to regulate under that section. 

 In the first instance, these alleged co-benefits from PM2.5 reductions are 

overstated.  EPA’s risk estimates are based on extrapolations to address levels 

below those considered in the epidemiological literature.15  Smith Testimony at 16-

17.  With respect to its modeling of avoided premature deaths among populations 

exposed to PM2.5, EPA admits that its “confidence in the results diminishes” at 

levels lower than the lowest measured level in the studies.  RIA at 5-18.  EPA’s 

                                                 
15  “[T]hese estimates are not based on an evaluation of all available relevant 
science; rather, EPA relied on two observational epidemiology studies conducted 
when air pollution levels were generally above current standards.”  Julie E. 
Goodman, Ph.D., Gradient, EPA’s Assessment of Health Benefits Associated with 
PM2.5 Reductions for the Final Mercury and Air Toxics Standards, Testimony 
before the House Committee on Energy and Commerce, Subcommittee on Energy 
and Power, Feb 8, 2012, at 2-3, available at 
http://energycommerce.house.gov/sites/republicans.energycommerce.house.gov/fil
es/Hearings/EP/20120208/HHRG-112-IF03-WState-JGoodman-20120208.pdf.  
Relying on these two studies, rather than the numerous other studies finding no 
such correlation, EPA assumed a causal relationship between PM2.5 emissions and 
premature mortality, and rejected contentions that a threshold exists below which 
no adverse effects would be observed.  Id. at  3-4.  This cannot be squared with 
EPA’s determination that the PM2.5 NAAQS is set at a level that already protects 
public health with an adequate margin of safety. 
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estimates also fail to explain how PM2.5 emissions can account for the significant 

percentage of mortalities, aside from other causes, that underlie its analysis.  Smith 

Testimony at 20-21.  Indeed, the PM2.5 benefits are solely attributable to reduction 

of HAP acid gas emissions, which, as noted above, EPA found to be well below 

levels it determined to be safe. 

 The CAA includes numerous other provisions to address PM, including 

treating it as a criteria pollutant for which NAAQS are required.  See, e.g., 

42 U.S.C. §§ 7408, 7409.  Section 109 provides that EPA must issue primary 

NAAQS for criteria pollutants that, “allowing an adequate margin of safety, are 

requisite to protect the public health.”  Id. § 7409(b)(1).  NAAQS must be based on 

air quality criteria that reflect the latest scientific knowledge to identify effects on 

public health or welfare.  Id. § 7408(a).   

 The estimated reductions in PM2.5 assessed by EPA here average only 0.36 

µg/m3 in annual average concentrations, and only 0.6 µg/m3 in 24-hour average 

concentrations.  RIA at 5B-4 to 5B-5.  This is compared to the current PM2.5 

standard of 15 µg/m3 (annual) and 35 µg/m3 (24-hour).16  Moreover, even 

assuming EPA’s methodology and approach to assessing risks are valid, the 

                                                 
16  Any potential reduction of this standard as a result of the current review of 
the PM2.5 NAAQS also is likely to remain significantly higher than the estimated 
reductions.  In June 2012, EPA proposed to revise the annual PM2.5 standard by 
lowering the level to within a range of 12.0 to 13.0 µg/m3 and to retain the 24-hour 
PM2.5 standard.  77 Fed. Reg. 38,890 (June 29, 2012). 
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exposures in the studies relied on by EPA to estimate its co-benefits were at levels 

well below the current annual NAAQS (10 µg/m3 and 7.5 µg/m3).  Id. at 5-98 to 

5-100.  The emission reductions underlying EPA’s estimated co-benefits would 

occur in areas already in attainment with the current PM2.5 NAAQS, which EPA 

has determined protects those exposed with “an adequate margin of safety” 

(without consideration of costs).  Smith Testimony at 16-19.  Thus, EPA is seeking 

to impose regulations, based on statistical associations not reviewed by the Clean 

Air Scientific Advisory Committee, with exorbitant costs for little or no benefit, 

where it simply otherwise would have no authority to do so.   

 EPA contends that it “should not interpret the CAA to limit the Agency’s 

discretion to protect the environment absent clear direction to that effect.”  76 Fed. 

Reg. at 24,989.  But, Congress has made clear that regulation under the Act is not 

necessary or appropriate no matter what the cost.  Regulation under the CAA is 

intended to protect and enhance this Nation’s air quality “to promote the public 

health and welfare and the productive capacity of its population.”  42 U.S.C. 

§ 7401(b)(1).  In addition, a “primary goal” of the Act is to “encourage or 

otherwise promote reasonable Federal, State, and local governmental actions” for 

pollution prevention.  Id. § 7401(c) (emphasis added).  Finally, in this instance 

Section 112 is structured to give EPA flexibility to avoid inefficient regulation and 

unnecessary costs.  Thus, Congress did not intend EPA to impose stringent 
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regulations devoid of any consideration of whether the regulation would be 

effective, much less whether the benefits of such regulation are worth the costs.  

See Pet’rs Br. at 41. 

 While EPA contends it does not consider the co-benefits in its appropriate 

and necessary determination, given the exceedingly insignificant benefits from 

reduction in HAP emissions, it is clear that EPA’s “new” interpretation of Section 

112(n)(1)(A) is being driven by some other set of considerations.  EPA’s attempts 

to sidestep its statutory authority in order to promote regulation for the mere sake 

of regulation must be rejected. 

C. That EPA is impermissibly seeking to regulate PM2.5 is further 
illustrated by its arbitrary decision not to regulate HAP acid gases 
from EGUs under a less stringent standard pursuant to 
Section 112(d)(4). 

 
 For the reasons above, EPA’s determination that regulation under Section 

112 is “appropriate and necessary” should be vacated.  Moreover, EPA’s decision 

how to regulate under Section 112 in the final rule further highlights that its goal is 

to address non-HAP emissions.  EPA contends that it determined regulation of 

EGUs was appropriate and necessary to address hazards associated with HAP 

emissions, and not to obtain the PM2.5 co-benefits that are the focus of its impact 

analysis.  These claims are simply not credible. 

 While standard setting under Section 112(d) is relatively formulaic, see 

generally Sierra Club v. EPA, 353 F.3d 976, 979-80 (D.C. Cir. 2004), Congress 
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clearly did not intend EPA to regulate for the sake of regulating.  Section 112(d)(4) 

provides an express mechanism for tailoring the stringency of the standard to the 

perceived potential impact on public health.  42 U.S.C. § 7412(d)(4).  Congress 

allowed EPA to issue health-based standards rather than the technology-based 

standards under Section 112(d) when a health threshold was well understood and 

the delays that had been experienced when such health impacts were not well 

known could be avoided.  S. Rep. No. 101-228 at 171 (1989).  As described in the 

Petitioners’ Brief, this provision was intended “to avoid situations where the 

mechanical setting of §112(d) limits would result in emission standards more 

stringent than necessary to protect public health.”  Pet’rs Br. at 61.   

 EPA admits that it determined a health threshold for HCl in prior 

rulemakings, but now contends it lacks sufficient information to make such a 

finding with respect to HCl emissions from EGUs.  76 Fed. Reg. at 25,050. More 

significantly, EPA declined to use its authority under Section 112(d)(4) in light of 

expected reductions of other pollutants.  Although EPA contends it did not 

consider co-benefits from PM2.5 reductions in determining whether regulation of 

EGUs was appropriate and necessary, EPA expressly does so in deciding that it 

can exercise its discretion to impose more stringent requirements under Section 

112(d)(2) rather than under Section 112(d)(4) based on co-benefits associated with 

non-HAPs. 
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 EPA contends that it has such discretion because Congress recognized that 

the technology-based MACT standards will have co-benefits.  77 Fed. Reg. at 9406 

(citing S. Rep. No. 101-228 at 172).  But, the cited Senate Report indicates that this 

provision was included “[t]o avoid expenditures by regulated entities which secure 

no public health or environmental benefit.” S. Rep. No. 101-228 at 171.  Where 

“the pollutant” presents no risk of other adverse health effects, EPA may use the 

health threshold “with an ample margin of safety” to set emissions limitations for 

sources.  Id.; see also Pet’rs Br. at 61-63.  Even if Congress intended that EPA 

“may” consider co-benefits in setting technology-based standards, a concept found 

nowhere in the statute,17 Congress certainly did not state that purported co-benefits 

should drive regulation when the reductions of the HAPs themselves provide no 

benefits at all.  Such a result would be anomalous, given that Congress included 

Section 112(d)(4) precisely to avoid unnecessary expenditures in regulating HAPs 

under Section 112.   

                                                 
17  EPA reads the use of “may” in Section 112(d)(4) to give it discretion to 
consider co-benefits associated with reductions of non-HAPs to determine not to 
regulate under Section 112(d)(4).  77 Fed. Reg. at 9406.  Nothing in Section 112, 
however, indicates that EPA may consider emissions of pollutants other than 
HAPs. 
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III. EPA’s Consideration of PM2.5 Co-Benefits Distorts the Record, and 
Misdirects Limited and Much Needed Resources. 

 
 Air regulations account for the vast majority of the costs and benefits of 

EPA rules.  See Office of Management and Budget, 2011 Report to Congress on 

the Benefits and Costs of Federal Regulations and Unfunded Mandates on State, 

Local and Tribal Entities, at 16 (2011), available at 

http://www.whitehouse.gov/sites/default/files/omb/inforeg/2011_cb/2011_cba_rep

ort.pdf.  “It is important to emphasize that the large estimated benefits of EPA 

rules are mostly attributable to the reduction in public exposure to a single air 

pollutant:  fine particulate matter.”  Id.  As noted above, however, PM2.5 is 

separately regulated under the CAA, and the benefits now asserted under these 

other regulations are based on ambient levels well below the PM2.5 NAAQS level 

EPA found requisite to protect public health.   

 Nonetheless, in justifying virtually all of its air regulations in recent years, 

EPA has relied on the “co-benefits” of addressing PM2.5 emissions.  Analyses 

have shown that in 21 of 28 rules in which EPA attempted to monetize benefits, 

reductions in PM or its precursors accounted for more than half the monetized 

benefits.  CRS 2011 Report at 3.  In several cases, many of which address MACT 

standards under Section 112 and 129 allegedly aimed at reduction of HAP 

emissions, PM2.5 co-benefits are the only benefits EPA was able to quantify.  

Smith Testimony at 15.  These estimated benefits have dramatically changed in 
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recent years based on EPA’s new accounting method, which has significantly 

increased the estimated harms—where EPA once identified 88,000 premature 

deaths as a result of PM2.5, in 2005 it estimated 320,000 premature deaths—and 

EPA uses a higher price-per-ton of emissions (as high as $280,000/ton) than 

estimated by others ($9500/ton).  Letter from House Subcommittees to Cass 

Sunstein, supra n.3, at 2-3.   

 Highlighting the inflated co-benefits appears necessary, however, because 

without them EPA could not justify such costly regulations that appear to provide 

no real benefit to the public.  Smith Testimony at 16.  It also allows EPA to justify 

its alleged inability to monetize other benefits, because avoidance of premature 

mortality “generally overwhelms the value of all other benefits combined.”  CRS 

2011 Report at 3. 

 The Utility MACT illustrates EPA’s intent to regulate purely for the sake of 

regulation, again relying on alleged co-benefits from PM2.5 reductions to justify 

its regulatory overreach.18  EPA justifies its new interpretation of Section 

112(n)(1)(A) by asserting that EGUs have only been minimally controlled since 

                                                 
18  Indeed, EPA’s estimated co-benefits from the Utility MACT, of which over 
99% stem from alleged reductions in PM2.5 emissions, are even higher than the 
estimated direct benefits of EPA’s most recent PM NAAQS of $9-$76 billion.  
CRS 2011 Report at 5.  And the PM NAAQS are established at a level EPA 
deemed “requisite” to protect public health.  If EGU emissions contributed 
significantly to PM emissions, these emissions surely would be addressed to meet 
the PM NAAQS. 
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1990 when the amendments were passed.  76 Fed. Reg. at 24,992.  As described 

above, EPA’s “appropriate and necessary” determination appears based solely on 

its having now found a way to regulate such emissions divorced from any real risk 

to public health.  EPA’s focus on justifying the regulation based on PM2.5 

reductions rather than the pollutants at hand distorts the record by allowing EPA to 

claim the rule is “practical, cost-effective, and protective” based on purported 

benefits that are not associated with the reduction of HAPs.  EPA Fact Sheet, 

Benefits and Costs of Cleaning Up Toxic Air Pollution From Power Plants, at 1 

(2011), available at http://www.epa.gov/airquality/powerplanttoxics/pdfs/ 

20111221MATSimpactsfs.pdf. 

 Congress has expressed its concern that EPA’s regulatory impact analyses 

are “designed to provide political cover for a more stringent regulatory agenda 

rather than to objectively inform policy decisions.”  Letter from House 

Subcommittees to Cass Sunstein, supra n.3, at 1.  The problem with seeking to rely 

on co-benefits to justify regulation is that EPA is not devoting resources to the 

most serious problems, resulting in irrational regulation and misdirection of much 

needed resources. 

 Moreover, Executive Order 13563 expressly recognizes that “[o]ur 

regulatory system must protect public health, welfare, safety, and our environment 

while promoting economic growth, innovation, competitiveness, and job creation.”  
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76 Fed. Reg. 3821, 3821 (Jan. 21, 2011).  In addition, it “must identify and use the 

best, most innovative, and least burdensome tools for achieving regulatory ends,” 

and “take into account benefits and costs, both quantitative and qualitative.”  Id.  

This order reaffirms principles in place since 1993 under Executive Order 12866.  

Id.  Under these orders, consistent with the Act, EPA must seek to lessen 

regulatory burdens on society.  EPA’s continued reliance on alleged PM2.5 co-

benefits to support its regulation of emissions that have not been shown to be a 

significant threat to public health must be rejected. 

CONCLUSION 

 For the foregoing reasons and for the reasons outlined in the Industry, State 

and Labor Petitioners brief, this Court must vacate EPA’s determination that 

regulation of EGUs under Section 112 is appropriate and necessary. 
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 Pursuant to Federal Rule of Appellate Procedure 32(a)(7), the undersigned 

hereby certifies that the foregoing Brief of the Chamber of Commerce of the 

United States of America as Amicus Curiae in Support of Industry Petitioners is 

6767 words in compliance with Federal Rule of Appellate Procedure 29(d), and the 

Court’s Order dated August 24, 2012, which provided for a brief of amici in 

support of Petitioners not to exceed 7,000 words. 

Respectfully submitted, 

/s/ Michael B. Wigmore     
Michael B. Wigmore 

Dated:  October 30, 2012 
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CERTIFICATE OF SERVICE 

 I hereby certify that on this 30th day of October, 2012, I caused to be 

electronically filed the foregoing Brief of the Chamber of Commerce of the United 

States of America as Amicus Curiae in Support of Industry Petitioners with the 

Clerk of the Court for the United States Court of Appeals for the District of 

Columbia Circuit by using the Court’s CM/ECF system, which will serve such 

filing to all registered CM/ECF users. 

 
/s/ Michael B. Wigmore     

        Michael B. Wigmore 
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