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PROCEEDI NGS
(10:19 a.m)

CHI EF JUSTI CE ROBERTS: We will continue
argunent this norning in Case Nunber 11-393, Nati onal
Federation of |Independent Business v. Sebelius and case
11-400, Florida v. The Departnment of HHS.

M. Clenment.

ORAL ARGUMENT OF PAUL D. CLEMENT

ON BEHALF OF THE PETI TI ONERS

MR. CLEMENT: M. Chief Justice, and may it
pl ease the Court:

| f the individual mandate is
unconstitutional, then the rest of the Act cannot stand.
As Congress found and the Feder al Gb&ernnent concedes,
the community rating and guarant eed-i ssue provisions of
the Act cannot stand wi thout the individual nandate.
Congress found that the individual mandate was essenti al
to their operation. And not only can guaranteed-issue
and community-rating not stand, not operate in the
manner that Congress intended, they would actually
count eract Congress's basic goal of providing patient
protection but also affordable care.

If you do not have the individual mandate to
force people into the market then community rating and
guar ant eed-i ssue will cause the cost of premuns to
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skyrocket. We can debate the order of magnitude of that
but we can't debate that the direction will be upward.
We al so can't debate --

JUSTI CE SOTOVAYOR: Counsel, that may well
be true. The econom sts are going back and forth on
that issue, and the figures vary fromup 10 percent to
up 30. We are not in the habit of doing the |egislative
findi ngs.

What we do know is that for those States
that found prices increasing, that they found various
solutions to that. In one instance, and we m ght or may
not say that it's unconstitutional, Massachusetts passed
t he mandat ory coverage provision. But others adjusted
sonme of the other provisions. \

Why shouldn't we |let Congress do that, if in
fact, the econom sts prove, sone of the econom sts prove
right, that prices will spiral? Wat's wong with
|l eaving it to -- in the hands of the people who should
be fixing this, not us?

MR. CLEMENT: Well, a couple of questions --
a couple of responses, Justice Sotommyor. First of all,
| think that it's very relevant here that Congress had
before it as exanples sonme of the States that had tried
to i npose guaranteed-issue and community rating and did
not i npose an individual mandate. And Congress rejected

5
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that nodel. So your question is quite right in the
saying that it's not inpossible to have guaranteed-issue
and community-rating w thout an individual mandate. But
It's a nodel that Congress | ooked at and specifically
rej ected.

And then, of course, there is Congress's own
finding, and their finding, of course, this is (i),
which is 43(a)of the governnent's brief in the appendi X,
Congress specifically found that having the individual
mandate is essential to the operation of
guar ant eed-i ssue and community-rating.

JUSTI CE SOTOVAYOR: That's all it said it's
essential to. | mean, I'mlooking at it. The
exchanges, the State exchanges are iﬁfornation-
gathering facilities that tell insurers what the various
policies actually mean. And that has proven to be a
cost saver in many of the States who have tried it. So
why should we be striking down a cost saver when if what
your argunent is, was, that Congress was concerned about
costs rising? Wiy should we assunme they wouldn't have
passed that information?

MR. CLEMENT: | think a couple of things.
One, you get -- | nean, | would think you are going to
have to take the bitter with the sweet. And if
Congress -- if we are going to |look at Congress's goal

6
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of providing patient protection but also affordable
care, we can't -- | don't think it works to just take
the things that save noney and cut out the things that
are going to make prem uns nore expensive. But at a
m ni nrum - -

JUSTI CE SOTOMAYOR: | want a bottomline is
why don't we |let Congress fix it?

MR. CLEMENT: Well, let nme answer the bottom
i ne question, which is, no matter what you do in this
case, at some point there's going to be -- if you strike
down the mandate, there is going to be sonething for
Congress to do. The question is really, what task do
you want to give Congress. Do you want to give Congress
the task of fixing the statute after\sonething has been
taken out, especially a provision at the heart, or do
you want to give Congress the task of fixing health
care? And | think it would be better in this
situation --

JUSTI CE SOTOVAYOR: We are not taking -- If
we strike down one provision, we are not taking that
power away from Congress. Congress could |ook at it
w t hout the mandatory coverage provision and say, this
nodel doesn't work; let's start fromthe beginning. O
It could choose to fix what it has. W are not
declaring -- one portion doesn't force Congress into any
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pat h.

MR. CLEMENT: And of course that's right,
Justice Sotomayor, and no matter what you do here,
Congress will have the options available. So if you, if
you stri ke down only the individual nmandate, Congress
could say the next day: Well, that's the last thing we
ever wanted to do so we will strike down the rest of the
statute i mmediately and then try to fix the problem So
what ever you do, Congress is going to have options. The
gquestion is --

JUSTI CE SCALI A: Well, there is such a thing
as legislative inertia, isn't there?

MR. CLEMENT: That's exactly what | was
going to say, Justice Scalia, which {s, I think the
question for this Court is, we all recognize there is
| egislative inertia. And then the question is: Wat is
the best result in light of that reality?

JUSTI CE SOTOVAYOR: Are you suggesting that
we shoul d take on nore power to the Court?

MR. CLEMENT: No --

JUSTI CE SOTOMAYOR: Because Congress would
choose to take one path rather than another. That's
sort of taking onto the Court nore power than one |
t hi nk woul d want.

MR. CLEMENT: And | agree. We are sinply
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asking this Court to take on straight on the idea of the
basic remedial inquiry into severability which | ooks to

be intent of the Congress --

JUSTI CE SCALIA: M. Clenment, | want to ask
you about that. Why -- why do we |look to the -- are you
sure we | ook to the intent of the Congress? | thought

that, you know, sonetinmes Congress says that these
provisions will -- all the provisions of this Act w |
be severable. And we ignore that when the Act really
won't work. \When the renmining provisions just won't
wor k. Now how can you square that reality with the
proposition that what we're |ooking for here is what
woul d this Congress have want ed?

MR. CLEMENT: Well, two fesponses,
Justice Scalia. W can look at this Court's cases on
severability, and they all fornulate the task a little
bit differently.

JUSTI CE SCALI A: Yes, they sure do.

MR. CLEMENT: And every one of themtalKks
about congressional intent. But here's, here's the
ot her answer --

JUSTI CE SCALIA: That's true, but is it
ri ght?

MR. CLEMENT: It is right. And here is how
| woul d answer your question, which is, when Congress

9
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i ncludes a severability clause, it is addressing the
I ssue in the abstract. It doesn't say: No matter which
provi sions you stri ke down, we absolutely, positively
want what's |eft

JUSTI CE SCALIA: All right. The consequence
of your proposition, would Congress have enacted it
w t hout this provision, okay that's the consequence.
That would mean that if we struck down nothing in this
| egi slation but the -- what you call the corn husker
ki ckback, okay, we find that to violate the
constitutional proscription of venality, okay?

(Laughter.)

JUSTI CE SCALI A:  When we strike that down,
It's clear that Congress woul d not héve passed it
wi thout that. 1t was the neans of getting the |ast
necessary vote in the Senate. And you are telling us
that the whole statute would fall because the corn
husker ki ckback is bad. That can't be right.

MR. CLEMENT: Well, Justice Scalia, | think
it can be, which is the basic proposition, that it's
congressional intent that governs. Now everybody on
this Court has a slightly different way of dividing
| egislative intent. And | would suggest the one common
brand anong every nenber of this Court as | understand
it is you start with the text. Everybody can agree with
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t hat .

JUSTI CE KAGAN: So M. Clenent, let's start
with the text. Then you suggest, and | think that there
Is -- this is right, that there is a textual basis for
sayi ng that the guaranteed-issue and the community
ratings provisions are tied to the mandate. And you
said -- you pointed to where that was in the findings.

s there a textual basis for anything el se,
because |'ve been unable to find one. It seens to ne
that if you |look at the text, the sharp dividing line is
bet ween guar ant eed-i ssue and community ratings on the
one hand, everything else on the other.

MR. CLEMENT: Well, Justice Kagan | woul d be
delighted to take you through ny vieﬁ/of the text and
why there are other things that have to fall.

The first place | would ask you to look is
finding J which is on the sane page 43 A. And as | read
that, that's a finding that the individual mandate is
essential to the operation of the exchanges. But there
are other |inks between guaranteed-issue and conmunity
ratings and the exchanges. And there | think it's just
the way that the exchanges are supposed to work. And
the text nakes this clear is they are supposed to
provi de a market where people can conpare community
rated i nsurance. That's what makes the exchanges

11
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function.

JUSTI CE KAGAN: Al though the exchanges
function perfectly well in Utah where there is no
mandate. They function differently, but they function.
And the question is always, does Congress want half a
loaf. |Is half a |loaf better than no loaf? And on
sonething |like the exchanges it seens to ne a perfect
exanpl e where half a loaf is better than no loaf. The
exchanges will do sonething. They won't do everything
t hat Congress envi si oned.

MR. CLEMENT: Well, Justice Kagan, | think
there are situations where half a loaf is actually worse
and | want to address that. But before | do it --
broadly. But before |I do that, if I\could stick with
just the exchanges.

| do think the question that this Court is
supposed to ask is not just whether they can |linp al ong
and they can operate independently, but whether they
operate in the manner that Congress intended. And
that's where |I think the exchanges really fall down.

Because the vision of the exchanges was that
I f you got out of this current situation where health
i nsurance is basically individualized price based on
I ndi vi dual i zed underwiting and you provide community
ratings, then it's going to be very easy for people to

12
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say okay, well this is a silver policy and this is a
bronze policy and this is a gold policy and we can, you
know, | can just pick which insurer provides what |
think is going to be the best service based on those
conpar abl e provi si ons.

JUSTI CE KAGAN:. M. Clenment, you just said
sonet hing which you say a lot in your brief. You say
the question is the manner in which it would have
operated. And | think that that's not consistent with
our cases. And | guess the best exanple would be Booker
where we deci ded not to sever provisions,
notw t hst andi ng that the sentencing guidelines clearly
operate in a different manner now than they did when
Congress passed them They operate és advi sory rather
t han mandatory.

MR. CLEMENT: Well, but Justice Kagan, |
mean | actual ly think Booker supports our point as well,
because there are two aspects of the remedi al hol ding of
Booker. And the first part of it, which I think
actually very nuch supports our point is where the
majority rejects the approach of the dissent, which
actually would have required nothing in the statute to
have been struck, not a single word.

But nonetheless this Court said, well, if
you do that then all of the sentencing is basically

13
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going to be done by a conbination of the juries and the
prosecutors and the judges are going to be cut out. And
the Court said the one thing we know is that's not the

manner in which Congress thought that this should

oper at e.

Now | ater they make a different judgnment
about the -- which particular provisions to cut out.
But | do think Booker is consistent with this way of

| ooking at it and certainly consistent with Brock, the
opi nion we rely on because there the Court only reached
that part of the opinion after they already found that
the nmust-hire provision operated functionally

i ndependent fromthe legislative detail, so --

JUSTI CE Gl NSBURG. M. C{enEnt, there are so
many things in this Act that are unquestionably okay. |
t hi nk you woul d concede that reauthorizing what is the
| ndi an Heal t hcare | nprovenent Act changes to |ong
benefits, why make Congress redo those? | nmean it's a
question of whether we say everything you do is no good,
now start from scratch, or to say, yes, there are nmany
things in here that have nothing to do frankly with the
af fordabl e heal thcare and there are some that we think
it's better to Il et Congress to decide whether it wants
themin or out.

So why should we say it's a choice between a

14

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

wr ecki ng operation, which is what you are requesting, or
a salvage job. And the nore conservative approach woul d
be sal vage rather than throw ng out everything.

MR. CLEMENT: Well, Justice G nsburg, two
ki nds of responses to that. One, | do think there are
sone provisions that | would identify as being at the
peri phery of this statute. And I'll admt that the case
for severing those is perhaps the strongest.

But | do think it is fundanentally
different, because if we were here arguing that sone
provi sion on the periphery of the statute, |ike the
Biosimlars Act or sone of the provisions that you' ve
menti oned was unconstitutional, | think you' d strike it
down and you wouldn't even think hard about
severability.

VWhat nekes this different is that the
provi sions that have constitutional difficulties or are
tied at the hip to those provisions that have the
constitutional difficulty are the very heart of this
Act. And then if you |ook at how they are textually
i nterconnected to the exchanges, which are then
connected to the tax credits, which are also connected
to the enpl oyer mandates, which is also connected to
sonme of the revenue offsets, which is also connected to
Medi caid, if you follow that through what you end up

15
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with at the end of that process is just sort of a holl ow
shell. And at that point | think there is a strong
argument for not -- | mean, you can't possibly think

t hat Congress woul d have passed that holl ow shel

wi t hout the heart of the Act.

CHI EF JUSTI CE ROBERTS: Well, but it would
have -- it would have passed parts of the holl ow shell
| mean, a lot of this is reauthorization of
appropriations that have been reauthorized for the
previous 5 or 10 years and it was just nore conveni ent
for Congress to throw it in in the mddle of the
2700 pages than to do it separately. | nean, can you
really suggest -- | mean, they've cited the Bl ack Lung
Benefits Act and those have not hing {o do with any of
the things we are tal king about.

MR. CLEMENT: Well, M. Chief Justice, they
tried to nake them germane. But |I'm not here to tell
you that -- sone of their -- surely there are provisions
that are just | ooking for the next |egislative vehicle
that is going to make it across the finish |ine and
sonebody's going to attach it to anything that is
nmoving. | nean, |'Il admt that.

But the question is when everything el se
fromthe center of the Act is interconnected and has to
go, if you follow nme that far, then the question is

16
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woul d you keep this holl owed-out shell?

JUSTI CE SOTOVAYOR: Well, but it's not --

JUSTI CE KENNEDY: But I'mstill not sure,
what is the test -- and this was the colloquy you had
with Justice Scalia with the corn husker hypothetical.
So | need to know what standard you are asking ne to
apply. Is it whether as a rational matter separate
parts could still function, or does it focus on the
I ntent of the Congress?

If you -- suppose you had party A wants
proposal nunber 1, party B wants proposal nunber 2.
Conpletely unrelated. One is airline rates, the other
is mlk regulation. And we -- and they decide them
together. The procedural rules are {hese have to be
voted on as one. They are both passed. Then one is
decl ared unconstitutional. The other can operate
conpletely independently. Now, we know that Congress
woul d not have intended to pass one w thout the other.
Is that the end of it, or is there sone different test?
Because we don't want to go into |egislative history,
that's intrusive, so we ask whether or not an objective
-- as an objective rational matter one could function
without -- | still don't know what the test is that we
are supposed to apply. And this is the sane question as
Justice Scalia asked. Could you give nme sone help on

17
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t hat ?

MR. CLEMENT: Sure. Justice Kennedy, the
reality is | think this Court's opinions have at various
times applied both strains of the anal ysis.

JUSTI CE KENNEDY: And which one -- and what
test do you suggest that we followif we want to clarify
our jurisprudence?

MR. CLEMENT: I'm-- I'"ma big believer in
objective tests, Justice Kennedy. | would be perfectly
happy with you to apply a nore textually based objective
approach. | think there are certain justices that are
nore inclined to take nore of a peek at |egislative
history, and | think if you | ook at the |egislative
hi story of this it would only fortify t he concl usi on
that you would reach froma very objective textua
inquiry. But | am happy to focus the Court on the
obj ective textual inquiry.

CHI EF JUSTI CE ROBERTS: | don't
under st and - -

JUSTI CE KENNEDY: And that objective test is

what ?

MR. CLEMENT: |Is whether the statute can
operate in the manner that Congress -- that Congress
I nt ended.

JUSTI CE SOTOVAYOR: No statute can do that,

18
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because once we chop off a piece of it, by definition,
it's not the statute Congress passed. So it has to be
sonet hing nmore than that.

MR. CLEMENT: Justice Sotomyor, every one
of your cases, if you have a fornulation for
severability, if you interpret it woodenly it becomes
tautological. And Justice Blacknun addressed this in
footnote 7 of the Brock opinion that we rely on, where
he says: O course it's not just -- you know, it
doesn't operate exactly in the manner because it doesn't
have all the pieces, but you still make an inquiry as to
whet her when Congress |inks two provisions together and
one really won't work wi thout the other --

JUSTI CE SOTOVAYOR: So mﬁat I's wong with
t he presunption that our |aw says, which is we presune
t hat Congress would want to sever? Wuldn't that be the
si npl est, nost objective test? Going past what
Justice Scalia says we have done, okay, get rid of
| egi slative intent altogether, which sone of our
col | eagues in other contexts have pronoted, and just
say: Unless Congress tells us directly, it's not
severable, we shouldn't sever. W should let themfix
t heir probl ens.

You still haven't asked -- answered nme why
in a denmocracy structured |like ours, where each branch

19
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does different things, why we should involve the Court
I n making the | egislative judgnent?

MR. CLEMENT: Justice Sotomayor let me try
to answer the specific question and then answer the big
pi cture question. The specific question is, | nmean, you
could do that. You could adopt a new rul e now t hat
basically says, |ook, we've severed --

JUSTI CE SOTOVAYOR: It's not a new rule. W
presunme. We've rebutted the presunption in sone
cases -- -

MR. CLEMENT: Right.

JUSTI CE SOTOVAYOR: But sonme would call that
judicial action.

MR. CLEMENT: | think in\fairness, t hough,
Justice Sotomayor, to get to the point you are wanting
to get to, you would have to ratchet up that presunption
a couple of ticks on the scale, because the one thing --

JUSTI CE SOTOVAYOR: And what's wrong with
t hat ?

MR. CLEMENT: Well, one thing that's w ong
with that, which is still at a smaller level, is that's
I nconsistent with virtually every statenent in every one
of your severability opinions, which all tal k about
congressi onal intent.

JUSTI CE KAGAN:  Well, it's not inconsistent

20
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with our practice, right, M. Clenent? | nean, you have
to go back decades and decades and decades, and |I' m not
sure even then you could find a piece of |egislation
that we refused to sever for this reason.

MR. CLEMENT: | don't think that's right,
Justice Kagan. | think there are nore recent exanpl es.
A great exanmple | think which sort of proves, and maybe
is a segue to get to nmy broader point, is a case that
I nvol ves a State statute, not a Federal statute, but |
don't think anything turns on that, is Randall agai nst
Sorrell, where this Court struck down various provisions
of the Vernont canpaign finance | aw.

But there were other contribution provisions
t hat were not touched by the theory {hat t he Court used
to strike down the contribution limts. But this Court
at the end of the opinion said: There is no way to
think that the Vernont |egislator would have wanted
t hese handful of provisions there on the contribution
side, so we wll strike down the whol e thing.

And if | could nmake the broader point, |
mean, | think the reason it nmkes sense in the denocracy
with separation of powers to in sone cases sever the
whol e thing is because sonetines a half a |oaf is worse.
And a great exanple, if | dare say so, is Buckley. In
Buckl ey this Court |ooked at a statute that tried to, in
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a coherent way, strike down linmts on contributions and
closely rel ated expenditures.

This Court struck down the ban on
expenditures, left the contribution ban in place, and
for 4 decades Congress has tried to fix what's left of
the statute, largely unsuccessfully, whereas it would
have | think worked nmuch better froma denocratic and
separation of powers standpoint if the Court would have
said: Look, expenditures are -- you can't limt
expendi tures under the Constitution; the contribution
provision is joined at the hip. G ve Congress a chance
to actually fix the problem

JUSTI CE KAGAN. M. Clenent --

JUSTI CE BREYER: Coul d I\ask you one
question, which is a practical question. | take as a
gi ven your answer to Justice Kennedy, you are saying
let's look at it objectively and say what Congress has
i ntended, okay? This is the mandate in the community,
this is Titles | and Il, the nmandate, the comunity,
pre-existing condition, okay? Here's the rest of it,
you know, and when | | ook through the rest of it, | have
all kinds of stuff in there. And | haven't read every
word of that, | promse. As you pointed out, there is
biosimlarity, there is breast feeding, there is
pronmoting nurses and doctors to serve underserved areas,
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there is the CLASS Act, etcetera.

What do you suggest we do? | nean, should
we appoint a special master with an instruction? Should
we go back to the district court? You haven't argued
nost of these. As | hear you now, you're pretty close
to the SG | nean, you'd like it all struck down, but
we are supposed to apply the objective test. | don't
know i f you differ very much.

So what do you propose that we do other than
spend a year reading all this and have you argunent al
t hi s?

MR. CLEMENT: Right. Wat | would propose
is the follow ng, Justice Breyer, is you follow the
argunent this far and then you ask yéurself whet her what
you have left is a hollowed-out shell or whether --

JUSTI CE BREYER: | woul d say the Breast
Feedi ng Act, the getting doctors to serve underserved
areas, the biosimlar thing and drug regul ation, the
CLASS Act, those have nothing to do with the stuff that
we' ve been tal king about yesterday and the day before,
okay?

So if you ask nme at that level, | would say,
sure, they have nothing to do with it, they could stand
on their own. The Indian thing about hel ping the
underserved Native Anericans, all that stuff has nothing
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to do. Black lung disease, nothing to do with it, okay?

So that's -- do you know what you have
there? A total off-the-cuff inpression. So that's why
| am asking you, what should | do?

MR. CLEMENT: VWhat you should do, is let ne
say the followi ng, which is follow ne this far, which is
mandat ory, individual mandate is tied, as the governnment
suggests, to guaranteed-issue and community rating, but
t he individual nmandate, guaranteed-issue, and conmmunity
rating together are the heart of this Act. They are
what nake the exchanges worKk.

The exchanges in turn are critical to the
tax credits, because the anount of the tax credit is key
to the ampunt of the policy price on\the exchange. The
exchanges are also key to the enployer mandate, because
t he enpl oyer mandate becones i nposed on an enpl oyer if
one of the enpl oyees gets insurance on the exchanges.

But it doesn't stop there. Look at the
Medi care provision for DI SH hospitals, okay? These are
hospitals that serve a disproportionate share of the
needy. This isn't in Title I. 1It's in the other part
that you had in your other hand. But it doesn't work
wi t hout the mandate, community rating and
guar ant eed-i ssue.

JUSTICE ALITO. Well, can | ask you this,
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M. Clenent?

MR. CLEMENT: Sure.

JUSTI CE ALI TO. What woul d your fall back
position be if -- if we don't accept the proposition
that if the mandate is declared unconstitutional, the
rest of the Act, every single provision, has to fall?
Ot her -- proposed other dispositions have been proposed.
There's the Solicitor General's disposition, the
recommended di sposition to strike down the
guar ant eed-i ssue and community rating provisions. One
of the -- one am cus says strike down all of Title I,
anot her one says strike down all of Title I and Title
.

What -- what would you sdggest?

MR. CLEMENT: Well, I -- 1 think what |
woul d suggest, Justice Alito -- | don't want to be
unresponsive -- is that you sort of follow the argunent
t hrough and figure out what in the core of the Act
falls. And then | guess ny fallback would be if what's
|l eft is a hollowed-out shell, you could just |eave that
st andi ng.

If you want a sort of practical answer, |
mean, | do think you could just -- you know, you could
use Justice Breyer's off-the-cuff as a starting point
and basically say, you know, Title |I and a handful of
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related provisions that are very closely related to that
are -- are really the heart of the Act --

CHI EF JUSTI CE ROBERTS: Well, that's --

MR. CLEMENT: -- the bigger volunme -- on the
ot her hand -- | nean, you could strike one and | eave the
other, but at a certain point -- |I'msorry,

M. Chief Justice.

CHI EF JUSTI CE ROBERTS: Finish your certain
poi nt .

MR. CLEMENT: At -- at a certain point, |
just think that, you know, the better answer m ght be to
say, we've struck the heart of this Act, let's just give
Congress a clean slate. |If it's so easy to have that
ot her big volunme get reenacted, they\can do it in a
couple of days; it won't be a big deal. If it's not,
because it's very --

(Laughter.)

MR. CLEMENT: -- well, but -- | nean, you
can laugh at nme if you want, but the point is, |I'd
rat her suspect that it won't be easy. Because | rather
suspect that if you actually dug into that, there'd be
sonet hing that was quite controversial in there and it
couldn't be passed quickly --

CHI EF JUSTI CE ROBERTS: But the -- the --

MR. CLEMENT: -- and that's our whol e point.
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CHI EF JUSTICE ROBERTS: -- the -- the
reality of the passage -- | nean, this was a piece of
| egi sl ation which, there was -- had to be a concerted

effort to gather enough votes so that it could be
passed. And | suspect with a lot of these m scell aneous
provi sions that Justice Breyer was tal king about, that
was the price of the vote.

Put in the Indian health care provision and
Il will vote for the other 2700 pages. Put in the bl ack
| ung provision, and I'Il go along with it. That's why
all -- many of these provisions | think were put in, not
because they were unobjectionable. So presumably what
Congress woul d have done is they wouldn't have been able

to put together, cobble together, the votes to get it

t hr ough.

MR. CLEMENT: Well, maybe that's right,
M. Chief Justice. And | don't want to, | mean, spend
all nmy time on -- fighting over the periphery, because |

do think there are sonme provisions that | think you
woul d make as -- as an exercise of your own judgnent,

t he judgnent that once you've gotten rid of the core
provi sions of this Act, that you would then decide to

|l et the periphery fall with it. But if you want to keep
t he periphery, that's fine. Wat | think is inportant,

t hough, as to the core provisions of the Act, which
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aren't just the mandate community rating and

guar ant eed-i ssue, but include the exchanges, the tax
credit, Medicare and Medicaid -- as to all of that, I
think you do want to strike it all down to avoid a redux
of Buckl ey.

If I could reserve the remni nder of my tine.

CHI EF JUSTI CE ROBERTS: Thank you,

M. Clenent.

M . Kneedl er.

ORAL ARGUMENT OF EDW N S. KNEEDLER
ON BEHALF OF THE RESPONDENTS

MR. KNEEDLER: Thank you, M. Chief Justice,
and may it please the Court:

There shoul d be no occas{on for the Court in
this case to consider issues of severability, because as
we argue, the -- the m ninmum coverage provision is fully
consistent with Article I of the Constitution. But if
the Court were to conclude otherwi se, it should reject
Petitioners' sweeping proposition that the entire Act
must fall if this one provision is held
unconstitutional .

As an initial matter, we believe the Court
shoul d not even consider that question. The vast
maj ority of the provisions of this Act do not even apply
to the Petitioners, but instead apply to mllions of
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citizens and busi nesses who are not before the Court --
CHI EF JUSTI CE ROBERTS: How does your
proposal actually work? Your idea is that, well, they
can take care of it thenmselves later. | mean, do you
contenplate them bringing litigation and saying -- |
guess the insurers would be the nobst obvi ous ones --
wi t hout -- without the mandate, the whole thing falls
apart and we're going to bear a greater cost, and so the
rest of the | aw should be struck down.
And that's a whole other line of litigation?
MR. KNEEDLER: Well, I -- | think the
continuing validity of any particular provision would
arise in litigation that would otherw se arise under
t hat provision by parties who are ac{ually - -

CHI EF JUSTI CE ROBERTS: But what cause of

action is it? |'ve never heard of a severability cause
of action.

MR. KNEEDLER: Well, in the first place, |
don't -- the point isn't that there has to be a -- an

affirmati ve cause of action to decide this. You

could -- for exanple, to use the Medi care rei nbursenent

I ssue is, one of the things that this Act does is change
Medi care rei mbursenment rates. Well, the place where
sonmeone adj udicates the validity of Medicare

rei mbursenment rates is through the special statutory
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revi ew procedure for that.

And the sanme thing is true of the

Anti-Injunction Act --

JUSTI CE SCALI A: M. Kneedl er, there

there are sone provisions which nobody woul d have

standi ng to chal | enge.

expendi ture of Federal noney, it -- it doesn't hu
anybody except the taxpayer, but the taxpayer doe
have standing. That -- that just continues.

Even though it -- it is -- it should

If the provision is sinply an

rt

sn't

-- it

is so closely aligned to what's been struck down that it

ought to go as well. But nonetheless, that has t

o

conti nue because there's nobody in the world that can

challenge it.

Can that possibly be the | aw?

MR. KNEEDLER: | think that proves ou
point, Justice Scalia. This Court has repeatedly
t hat just because there's -- no one nmay have stan
chall enge -- and particularly like tax credits or

whi ch are chall enged only after going through the

Anti-Injunction Act -- just because no one has st

doesn't nmean that soneone nust.

But

beyond t hat --

JUSTI CE SCALI A: But -- but those are

provi si ons that

have been legitimtely enacted.
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whol e i ssue here is whether these rel ated provisions
have been legitimtely enacted, or whether they are so
closely allied to one that has been held to be
unconstitutional that they al so have not been

| egiti mately enacted.

You -- you can't conpare that to -- to cases
dealing with a -- a statute that nobody denies is -- is
constitutional.

MR. KNEEDLER: This -- this case is directly
parallel to the Printz case, in our view. In that case,
the Court struck down several provisions of the Brady
Act, but went on to say it had no business addressing
the severability of other provisions that did not apply
to the people before whom -- \

JUSTI CE SOTOVAYOR: But --

JUSTI CE BREYER: \What he's thinking of is
this: | think Justice Scalia is thinking, | suspect, of
-- imgine a tax which says, this tax, anpunt Y, goes to
pur pose X, which will pay for half of purpose X. The
other half will come fromthe exchanges sonehow. That
second half is unconstitutional. Purpose X can't
possi bly be carried out now with only half the noney.

Does the governnment just sit there
collecting half the noney forever because nobody can
ever challenge it? You see, there -- if it were
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i nextricably connected, is it enough to say, well, we
won't consider that because maybe sonebody el se could
bring that case and then there is no one el se?

s that --

MR. KNEEDLER: Yes, we think that is the
proper way to proceed.

Severability --

JUSTICE GINSBURG. It's not a choice between
soneone el se bringing the case and a |aw staying in
pl ace. And what we're really tal king about, as Justice
Sot omayor started this discussion, is who is the proper
party to take out what isn't infected by the Court's
holding -- with all these provisions where there nay be
no standing, one institution clearly\does have st andi ng,
and that's Congress.

And if Congress doesn't want the provisions
that are not infected to stand, Congress can take care
of it.

It's a question of which -- which side --
shoul d the Court say, we're going to weck the whole
thing, or should the Court leave it to Congress?

MR. KNEEDLER: We think the Court should
| eave it to Congress for two reasons. One is the point
' m maki ng now about justiciability, or whether the
Court can properly consider it at all. And the second
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is, we think only a few provisions are inseverable from
the m ni mrum coverage provi sion.

| just would like to --

CHI EF JUSTI CE ROBERTS: Before you go,

M. Kneedler, 1'd |like your answer to Justice Breyer's
guesti on.

| think you were interrupted before that --

MR. KNEEDLER: Yes. No. W -- we believe
that in that case, the -- the tax -- the tax provision
shoul d not be struck down. 1In the first place, the
Anti-lnjunction Act would bar a -- a direct suit to
challenge it. It would be very strange to allow a tax
to be struck down on the basis of a severability
anal ysis. Severability arises in a éase only where it's
necessary to consider what relief a party before the
Court should get. The only party --

JUSTI CE ALITO.  Suppose that there was --
suppose there was a non-severability provision in -- in
this Act. |If one provision were to be held
unconstitutional, then every single -- someone woul d
have to bring a -- a separate |lawsuit chall enging every
single other provision in the Act and say, well, one
fell and the Congress said it's all -- it's a package,
It can't be separated.

That's your position?
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MR. KNEEDLER: The -- the fact that that's
such a clause m ght make it easy doesn't change the
point. Article Ill jurisdictional problens apply to
easy questions as well as -- as hard questions.

If I could just --

JUSTI CE KENNEDY: But there's no Article I
jurisdictional problemin Justice Alito's hypothetical,
that this is a renedial exercise of the Court's power to

explain the consequences of its judgnment in this case.

MR. KNEEDLER: But -- this Court had said
t hat one has -- has to have standing for every degree of
relief that -- that is sought. That was in Davis, that

was Los Angeles v. Lyons.

JUSTI CE SCALIA: M. Kneédler - -

MR. KNEEDLER: -- Daimer/Chrysler --

JUSTI CE SCALIA: -- don't you think it's
unrealistic to say leave it to Congress, as though you
are sending it back to Congress for Congress to consider
It di spassionately on bal ance, should we have this
provi sion or should we not have provision? That's not
what it's going to be. It's going to be, these
provisions are in effect; even though you -- a |lot of
you never wanted themto be in effect, and you only
voted for them because you wanted to get the heart of
the -- the Act, which has now been cut out; but
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nonet hel ess these provisions are the |law, and you have
to get the votes to overturn them That's an enornmously
di fferent question from whether you get the votes
initially to put theminto the | aw.

VWhat -- there, there is no way that this
Court's decision is not going to distort the
congressi onal process. Whether we strike it all down or
| eave sonme of it in place, the congressi onal process
wi ||l never be the sane. One way or another, Congress is
going to have to reconsider this, and why isn't it
better to have themreconsider it -- what -- what should
| say -- in toto, rather than having sonme things already
in the | aw which you have to elim nate before you can
nove on to consider everything on ba{ance?

MR. KNEEDLER: We think as a matter of
judicial restraint, limts on equitable remedial power
limt this Court to addressing the provision that has
been chal |l enged as unconstitutional and anything el se
that the plaintiff seeks as relief. Here the only --

JUSTI CE KENNEDY: But in restraint --

JUSTI CE SOTOMAYOR: M. Kneedl er woul d you
pl ease --

CHI EF JUSTI CE ROBERTS: Justice Kennedy?

JUSTI CE KENNEDY: When you say j udici al
restraint, you are echoing the earlier premse that it
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i ncreases the judicial power if the judiciary strikes
down ot her provisions of the Act. | suggest to you it

m ght be quite the opposite. W would be exercising the
judicial power if one Act was -- one provision was
stricken and the others remained to inpose a risk on

i nsurance conpani es that Congress had never intended.

By reason of this Court, we would have a new regi ne that
Congress did not provide for, did not consider. That,

It seens to nme can be argued at |least to be a nore
extrenme exercise of judicial power than to strike --

t han striking the whol e.

MR. KNEEDLER: | -- I -- 1 think not --

JUSTI CE KENNEDY: | just don't accept the
prem se. \

MR. KNEEDLER: | think not, Justice Kennedy
and then | -- 1 will nove on.

But this is exactly the situation in Printz.
The Court identified the severability questions that
were -- that were briefed before the Court as inportant
ones, but said that they affect people who are -- rights
and obligations of people who are not before the Court.

JUSTI CE SOTOVAYOR: M. Kneedl er, nove away
fromthe issue of whether it's a standi ng question or
not .

MR. KNEEDLER: Ri ght .
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JUSTI CE SOTOVAYOR: Make the assunption
that's an -- that this is an issue of the Court's
exerci se of discretion. Because the |ast two questions
had to do with what's wise for the Court to do, not
whet her it has power to do it or not.

MR. KNEEDLER: Right. That --

JUSTI CE SOTOVAYOR: So let's nove beyond the
power issue, which your answers have centered on, and
give ne a sort of -- policy. And | know that's a,
that's a bugaboo word sonetinmes, but what shoul d guide
the Court's discretion?

MR. KNEEDLER: Well, we think that matters
of justiciability do blend into --

JUSTI CE SOTOVAYOR: mould you please -- |'ve
asked you three tinmes to nove around that.

MR. KNEEDLER: -- blend into, blend into
di scretion, and in turn blend into the nerits of the
severability question. And as to that, just to answer a
question that, that several Justices have asked, we
think that severability is a matter of statutory
interpretation. It should be resolved by |ooking at the
structure and the text of the Act, and the Court may
| ook at legislative history to figure out what the text
and structure nean with respect to severability. W
don't --
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JUSTI CE SCALI A: M. Kneedl er, what happened
to the Eighth Anmendment? You really want us to go
t hrough these 2,700 pages?

(Laughter.)

JUSTI CE SCALI A: And do you really expect
the Court to do that? O do you expect us to -- to give
this function to our |aw clerks?

Is this not totally unrealistic? That we
are going to go through this enornmous bill itemby item
and deci de each one?

MR. KNEEDLER: Well --

JUSTI CE SOTOVAYOR: | thought the answer was
you don't have to because --

MR. KNEEDLER: Wl |, tha{ is, that is the --

JUSTI CE SOTOVAYOR: -- what we have to | ook
at is what Congress said was essential, correct?

MR. KNEEDLER: That is correct, and I'd al so
like to -- going -- | just want to finish the thought |
had about this being a matter of statutory
interpretation. The Court's task, we submt, is not to
| ook at the | egislative process to see whether the bil
woul d been -- woul d have passed or not based on the
political situation at the time, which would basically
convert the Court into a function such as a whip count.
That is not the Court's --
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JUSTI CE KAGAN: And M. Kneedler, that would
be a revolution --

MR. KNEEDLER: Yes.

JUSTI CE KAGAN: -- in our severability |aw,
woul dn"t it?

MR. KNEEDLER: It woul d.

JUSTI CE KAGAN: | nean, we have never
suggested that we were going to say, look, this
| egi sl ation was a brokered conprom se and we are going
totry to figure out exactly what woul d have happened in
the conpl ex parliamentary shenani gans that go on across
the street and figure out whether they would have made a
di fference.

| nstead, we | ook at the {ext that's actually
given us. For sone people, we |look only at the text.
It should be easy for Justice Scalia's clerks.

(Laughter.)

MR. KNEEDLER: | -- | think -- | think
t hat --

JUSTI CE SCALIA: | don't care whether it's
easy for ny clerks. | care whether it's easy for ne.

(Laughter.)

MR. KNEEDLER: | think that -- | think
that's exactly right. As | said, it is a question of
statutory interpretation.
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CHI EF JUSTI CE ROBERTS: Well, how is that --
what's exactly right? 1It's a question of statutory
i nterpretation; that neans you have to go through every
line of the statute. | haven't heard your answer to
Justice Scalia'"s question yet.

MR. KNEEDLER: Well, | -- 1 think in this
case there is an easy answer, and that is, Justice Kagan
poi nted out that, that the Act itself creates a sharp
dividing |ine between the m ni num coverage provision --
t he package of -- of refornms: The m nimum coverage
provi sion along with the guaranteed-issue and comrunity

rating. That is one package that Congress deened

essenti al .

CHI EF JUSTI CE ROBERTS: How do you know
that? Where is this line? | |ooked through the whol e
Act, | didn't read -- well --

MR. KNEEDLER: It isin --

CHI EF JUSTI CE ROBERTS: Where is the sharp
line?

MR. KNEEDLER: It is in Congress's findings
that the -- that the m ni num coverage provision --
without it the Court -- the -- Congress said, in finding

I, without that provision people would wait to get
I nsurance, and therefore -- and cause all the adverse
sel ection problens that arise.
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CHI EF JUSTI CE ROBERTS: No, no. That --

t hat makes your case that the one provision should fall
if the other does. It doesn't tell us anything about
all the other provisions.

MR. KNEEDLER: Well, I -- 1 think -- 1 think
it does, because Congress said it was essential to those
provi sions, but it conspicuously did not say that it was
essential to other provisions.

CHI EF JUSTI CE ROBERTS: Wwell --

JUSTICE ALITGO May | ask you about the
argument that is made in the econom sts' am cus brief?
They say that the insurance reforns inpose 10-year costs
of roughly $700 billion on the insurance industry, and
t hat these costs are supposed to be 6ffset by about 350
billion in new revenue fromthe individual mandate and
350 billion fromthe Medicaid expansion. Now if the 350
billion -- mybe you will disagree with the nunbers,
that they are fundanmentally wong; but assum ng they are
in the ballpark, if the 350 mlIlion fromthe individua

mandate were to be | ost, what woul d happen to the

i nsurance industry, which would now be in the -- in the
hol e for $350 billion over 10 years?

MR. KNEEDLER: | don't -- | nean, first of
all, for the Court to go beyond text and | egislative

history to try to figure out how the finances of the
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bill operate, it -- it's like being a budget committee.
But -- but we think the, the econom sts had added up the
figures wong. |If there is Medicaid expansion, the

I nsurance -- and the insurance conpanies are involved in
that, they are going to be reinbursed.

CHI EF JUSTI CE ROBERTS: But what if there
isn't Medicaid expansion? W' ve tal ked about the
i ndi vi dual mandate, but does the governnent have a
position on what should happen if the Medicaid expansion
is struck down?

MR. KNEEDLER: W don't -- we don't think
that that would have any effect. That could be
addressed in the next argunment. But we don't think that
woul d have any effect on the -- on tﬁe rest of the -- on
the rest of the Act.

CHI EF JUSTI CE ROBERTS: So if your -- the
governnment's position is that if Medicaid expansion is
struck down, the rest of the Act can operate --

MR. KNEEDLER: Yes. Yes. |[It's -- in the
past Congress has expanded Medi caid coverage w t hout
there being -- it's done it many times wi thout there
being a m ni nrum coverage provi sion.

JUSTI CE KENNEDY: But | still don't
under stand where you are with the answer to
Justice Alito' s question.
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Assune that there is a, a substanti al
probability that the 350 billion plus 350 billion equals
7 is going to be cut in half if the individual mandate
Is -- 1s stricken. Assune there is a significant
possibility of that. 1Is it within the proper exercise
of this Court's function to inpose that kind of risk?
Can we say that the Congress would have intended that
t here be that kind of risk?

MR. KNEEDLER: Well, we don't think it's in
the Court's place to | ook at the, at the budgetary
i mplications, and we al so --

JUSTI CE KENNEDY: But isn't that -- isn't
that the point then, why we should just assume that it
IS not severabl e? \

MR. KNEEDLER: No.

JUSTI CE KENNEDY: If we -- if we l|lack the
conpetence to even assess whether there is a risk, then
isn't this an awesone exercise of judicial power?

MR. KNEEDLER: No, | don't --

JUSTI CE KENNEDY: To say we are doing
sonet hing and we are not telling you what the
consequences m ght be?

MR. KNEEDLER: No, | don't think so, because
when you -- when you are tal king about nonetary
consequences, you are |ooking through the Act, you are
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| ooki ng behind the Act, rather than -- the Court's
function is to | ook at the text and structure of the Act

and what the substantive provisions of the Act

t hemsel ves nean. And if | could go past --

JUSTI CE SCALI A: M. Kneedler, can | -- can
you give us a prior case in -- that -- that resenbles
this one in which we -- we are asked to strike down what

the other side says is the heart of the Act and yet

| eave in -- as -- as you request, leave, in effect, the
rest of it? Have we ever -- nost of our severability
cases, you know, involve one little aspect of the Act.
The question is whether the rest. Wen have we ever
really struck down what was the main purpose of the Act,
and left the rest in effect? \

MR. KNEEDLER: | think Booker is the best
exanple of that. 1In -- in Booker the mandatory
sentenci ng provisions were central to the act, but the
Court said Congress would have preferred a statute
w t hout the mandatory provision in the Act, and the
Court struck that but the rest of the sentencing
gui del i nes renni ned.

JUSTI CE SCALIA: | think the reason -- the
reason the majority said that was they didn't think that
what was essential to the Act was what had been stricken
down, and that is the -- the ability of the judge to say
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on his own what -- what -- what the punishnment woul d be.
| don't think that's a case where we struck -- where we
exci sed the heart of the statute.

You have anot her one?

MR. KNEEDLER: There is no exanmple --

JUSTI CE SCALI A: There is no exanple. This
Is really --

MR. KNEEDLER: -- to our -- to our -- that
we have found that suggests the contrary.

JUSTI CE SCALIA: This is really a case of
first inmpression. | don't know anot her case where we
have been confronted with this -- with this decision.

Can you take out the heart of the Act and
| eave everything else in place? \

MR. KNEEDLER: | would like to go to the
heart of the Act point in a noment. But what |'d |ike
to say is this is a huge Act with many provisions that
are conpletely unrelated to market reforns and operate
in different ways. And we think it would be
extraordinary in this extraordinary Act to strike all of
t hat down because there are many provisions and it woul d
be too hard to do it.

JUSTICE BREYER: | don't think it's not
unconmon t hat Congress passes an act, and then there are
many titles, and sonme of the titles have nothing to do
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with the other titles. That's a common thing. And
you're saying you' ve never found an instance where they
are all struck out when they have nothing to do with
each other.

My question is, because | hear M. Cl enent
sayi ng sonething not too different from what you say.
He tal ks about things at the periphery. W can't reject
or accept an argunment on severability because it's a |ot
of work for us. That's beside the point. But do you
think that it's possible for you and M. Cl enment, on
exploring this, to -- to get together and agree on --

(Laughter)

JUSTICE BREYER: -- | nmean on -- on a list
of things that are in both your opin{ons peri pheral,
then you would focus on those areas where one of you
thinks it's peripheral and one of you thinks it's not
peri pheral. And at that point it mght turn out to be
far fewer than we are currently imagining. At which
poi nt we could hold an argunent or figure out sonme way
or sonebody hold an argunent and try to -- try to get
t hose done.

Is -- is that a pipe dreamor is that a --

MR. KNEEDLER: I -- 1 -- 1 just don't think
that is realistic. The Court would be doing it w thout
the parties, the mllions of parties --
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JUSTI CE SCALI A: You can have a conference
comm ttee report afterwards, maybe.

(Laughter)

MR. KNEEDLER: No, it just -- it just is not

something that a court would ordinarily do. But | would

li ke --

JUSTI CE SOTOVAYOR: Could you get back to
t he argunment of -- of the heart?

MR. KNEEDLER: Yes.

JUSTI CE SOTOVAYOR: Stri king down the heart,
do we want half a loaf or show | think those are the

two anal ogi es --

MR. KNEEDLER: Right. And -- and -- and |
would like to discuss it again in tean of the text and
structure of the Act. We have very inportant
i ndi cations fromthe structure of this Act that the
whol e thing is not supposed to fall.

The -- the nost basic one is, the notion
t hat Congress woul d have intended the whole Act to fall
if there couldn't be a m ni mum coverage provision is
refuted by the fact that there are many, many provisions
of this Act already in effect wthout a m ni num cover age
provision. Two point -- 2 and-a-half mllion people
under 26 have gotten insurance by one of the insurance
requi rements. Three point two billion dollars --
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JUSTI CE SCALI A: Anticipation of the m ni num
coverage. That's going to bankrupt the insurance
conpanies if not the States, unless this m ni num
coverage provision cones into effect.

VMR. KNEEDLER: There is no reason to think

it's going to -- it's going to bankrupt anyone. The
costs will be set to cover those -- to cover those
anmount s.

JUSTI CE SOTOMAYOR: | thought that the

26-year-ol ds were saying that they were healthy and
didn't need insurance yesterday. So today they are
goi ng to bankrupt the --

MR. KNEEDLER: Two and-a-half -- 2.5 mllion
peopl e would be thrown off the insurénce roles if the
Court were to say that. Congress nade nmany changes to

Medi care rates that have gone into effect for the

Congress -- for the courts to have to unwind mllions of
Medi care rei mbursenment rates. Medicare has -- has
covered 32 mllion insurance -- preventive care visits
by patients as a result of -- of this Act.

CHI EF JUSTI CE ROBERTS: All of that was
based on the assunption that the mandate was -- was
constitutional. And if -- that certainly doesn't stop
us fromreaching our own determ nation on that.

MR. KNEEDLER: No, what I'msaying is it's a
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gquestion of legislative intent, and we have a very
fundamental indication of |egislative intent that
Congress did not nean the whole Act to fall if -- if --
w t hout the m ni nrum coverage provision, because we have
many provisions that are operating now w thout that.

But there's a further indication about why
the line should be drawn where |'ve suggested, which is
t he package of these particular provisions. All the
ot her provisions of the Act would continue to advance
Congress's goal, the test that was articul ated in Booker
but it's been said in Regan and ot her cases. You | ook
to whether the other provisions can continue to advance
t he purposes of the Act.

Here t hey unquestionably\can. The public
health -- the broad public health purposes of the Act
that are unrelated to the m nimum coverage provision,
but also that the other provisions designed to enhance
access to affordable care. The enployer responsibility
provision, the credit for small businesses, which is
already in effect, by the way, and affecti ng many snal
busi nesses - -

JUSTI CE SCALI A: But many people m ght
not -- many of the people in Congress nm ght not have
voted for those provisions if -- if the central part of
this statute was not adopted.
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MR. KNEEDLER: But that --

JUSTI CE SCALI A: | nean, you know, you're --
to say that we're effectuating the intent of Congress is
just unrealistic. Once you' ve cut the guts out of it,
who knows, who knows which of themwere really desired
by Congress on their own and which ones weren't.

MR. KNEEDLER: The question for the Court is
Congress havi ng passed the | aw by whatever mpjority
there m ght be in one House or the other, Congress
havi ng passed the |aw, what at that point is -- is -- is
the legislative intent enbodied in the | aw Congress has
actually passed?

CHI EF JUSTI CE ROBERTS: Well, that's right.
But the problemis, straight fron1thé title we have two
conplimentary purposes, patient protection and
af fordabl e care. And you can't |ook at sonething and
say this promotes affordable care, therefore, it's
consistent with Congress's intent. Because Congress had
a bal anced intent. You can't | ook at another provision
and say this pronotes patient protection w thout asking
if it's affordable.

So, it seens to me what is going to pronote
Congress's purpose, that's just an inquiry that you
can't carry out.

MR. KNEEDLER: No, with respect, | disagree,
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because | think it's evident that Congress's purpose was

to expand access to affordable care. It did it in

di screet ways. It did it by the penalty on enpl oyers
that don't -- that don't offer suitable care. It did it
by offering tax credits to small enployers. It did it

by offering tax credits to purchasers. All of those are
a variety of ways that continue to further Congress's
goal, and -- and nost of all, Medicaid, which is --
which is unrelated to the -- to the private insurance
mar ket al t oget her

And in adopting those other provisions
governi ng enpl oyers and whatnot, Congress built on its
prior experience of using the tax code, which it is --
for a long period of tinme Congress hés subsi di zed - -

JUSTI CE KENNEDY: | don't quite understand
about the enployers. You're -- you are saying Congress
mandat ed enpl oyers to buy sonething that Congress itself
has not contenplated? | don't understand that.

MR. KNEEDLER: No. Enpl oyer coverage -- 150
mllion people in this country already get their
i nsurance through -- through their enployers. What
Congress did in seeking to augnent that was to add a
provi sion requiring enployers to purchase insurance --

JUSTI CE KENNEDY: Based on the assunption
that the cost of those policies would be | owered by --
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by certain provisions which are by hypothesis -- we are
not sure -- by hypothesis are in doubt.

MR. KNEEDLER: No, | -- 1 -- | think any
cost assunptions -- there is no indication that Congress
made any cost assunptions, but -- but there is no reason
to think that the individual -- that the individua

mar ket, which is where the m ni num coverage provision is
directed, would affect that.
| would like to say -- | would point out why
the ot her things would advance Congress's goal. The
point here is that the package of three things would --
woul d be contrary -- would run contrary to Congress's
goal if you took out the m ni mum coverage provision.
And here's why -- and this is reflec{ed i n the findings:
I f you take out m nimum coverage but |eave

in the guaranteed-issue and community-rating, you wl|

make matters worse. Rates will go up, and people wll
be |l ess -- fewer people covered in the individual
mar ket .

JUSTICE ALITO. Well, if that is true, what

is the difference between guarant eed-issue and
community-rating provisions on the one hand and ot her
provi sions that increase costs substantially for
I nsurance conpani es?

For exanple, the tax on high cost health
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pl ans, which the econom sts in the am cus brief said
woul d cost $217 billion over 10 years?
MR. KNEEDLER: Those are -- what Congress --

Congress did not think of those things as bal anci ng

I nsurance conpani es. | nsurance conpani es are
participants in the market for Medicaid and -- and other
t hi ngs.

JUSTI CE KENNEDY: But you are saying we have
-- we have the expertise to nake the inquiry you want us
to make, i.e., the guaranteed-issue, but not the
expertise that Justice Alito's question suggests we nust
make.

MR. KNEEDLER: Wel |l --

JUSTI CE KENNEDY: | just\don't under st and
your position.

MR. KNEEDLER: -- that's because -- that's
because | think this Court's function is to |ook at the
text and structure and the |egislative history of the
| aw t hat Congress enacted, not the financial -- not a
financi al bal ance sheet, which doesn't appear anywhere
in the law. And just --

JUSTI CE GI NSBURG: You are relying on
Congress's quite explicitly tying these three things
t oget her.

MR. KNEEDLER: We do. That's -- that's --
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and it's not just the text of the act, but the
background of the act, the experience in the state, the
testinony of the National Association of Insurance
Comm ssi oners.

That's the -- that's the probl em Congress
was addressing. There was a -- there was -- a shifting
of present actuarial risks in that market that Congress
wanted to correct. And if you took the m ni mum coverage
provi sion out and left the other two provisions in,
there would be laid on top of the existing shifting of
present actuarial risks an additional one because the
uni nsured woul d know that they would have guarant eed
access to insurance whenever they becanme sick. It would
make the -- it would nmake the adversé selection in that
mar ket probl em even worse.

And so what -- and Congress, trying to cone
up with a market-based solution to control rates in that
mar ket , has adopted sonething that would -- that would
work to control costs by guaranteed-issue and
community-rating; but, if you -- if -- if you take out
t he m ni rum coverage, that won't work. That was
Congress's assunpti on, again, shown by the text and
| egi sl ative history of this provision. And that's why
we think those things rise or fall in a package because
t hey cut agai nst what Congress was trying to do.
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All of the other provisions would actually
i ncrease access to affordable care and woul d have
advant ageous effects on price. Again, Congress was
I nvoking its traditional use of the tax code, which has
| ong subsi di zed i nsurance through enpl oyers, has used
that to inpose a tax penalty on enployers, to give tax
credits. This is traditional stuff that Congress has
done.

And the other thing Congress has done, those
preexisting |aws had their own protections for
guar ant eed-i ssue and community-rating. Effectively,
within the |arge enployer plans, they can't discrimnate
anong people, they can't charge different rates. What
Congress was doi ng, was doi ng that iﬁ t he ot her market.
If it can't, that's all that should be struck fromthe
act .

CHI EF JUSTI CE ROBERTS: Thank vyou,
M . Kneedl er.

M. Farr?

ORAL ARGUMENT OF H. BARTOW FARR

FOR COURT- APPOI NTED AM CUS CURI AE

MR. FARR: M. Chief Justice and may it
pl ease the Court:

At the outset, | would just like to say, |
think that the government's position in this case that
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t he community-rating and guarant eed-i ssue provisions
ought to be struck down is an exanple of the best
driving out the good; because, even w thout the m ni num
coverage provision, those two provisions,

guar ant eed-i ssue and comunity-rating, will still open

i nsurance nmarkets to millions of people that were

excl uded under the prior system and for mllions of
people will |ower prices, which were raised high under
the old system because of their poor health.

So even though the systemis not going to
wor k precisely as Congress wanted, it would certainly
serve central goals that Congress had of expanding
coverage for people who were unable to get coverage or
unable to get it at affordable priceé.

So when the governnent --

JUSTI CE GI NSBURG: One of the points that
M. Kneedler made is that the price won't be affordable
because -- he spoke of the adverse selection problem
that there would be so fewer people in there, the
I nsurance conpani es are going to have to raise the
prem uns.

So it's nice that Congress made it possible
for nore people to be covered, but the reality is they
won't because they won't be able to afford the prem um

MR. FARR: Well, Justice G nsburg, let ne
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say two things about that.

First of all, when we talk about prem uns
becom ng | ess affordable, it's very inportant to keep in
m nd different groups of people, because it is not
sonet hing that applies accurately to everybody.

For people who were not able to get
I nsurance before, obviously, their insurance beforehand
was -- the price was essentially infinite. They were
not able to get it at any price. They will now be able
to get it at a price that they can afford.

For people who are unhealthy and were able
to get insurance, but perhaps not for the things that
t hey were nost concerned about, or only at very high
rates, their rates wll be |ower undér t he system even
wi t hout the m ni num coverage provision.

Al so, you have a |l arge nunber of peopl e who,
under the Act --

JUSTI CE SCALI A: Excuse me, why do you
say -- | didn't follow that. Wy?

MR. FARR: Because --

JUSTI CE SCALI A:  \Why would their rates be
| ower ?

MR. FARR: Their rates are going to be | ower
than they were under the prior system because they are
going into a pool of people, rather than -- sone of whom
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are healthy, rather than having their rates set
according to their individual health characteristics.
That's why their rates were so high.

JUSTI CE KAGAN: But the problem M. Farr,
isn't it, that they're going to a pool of people that
will gradually get ol der and unhealthier. That's the
way the thing works. Once you say that the insurance
conpani es have to cover all of the sick people and al
of the old people, the rates clinb. Mre and nore young
peopl e and heal thy people say, why should we
participate, we can just get it |ater when we get sick.
So they | eave the market, the rates go up further, nore
peopl e | eave the market, and the whol e system crashes
and burns, becones unsustai nabl e. \

MR. FARR: Well --

JUSTI CE KAGAN: And this is not --

MR. FARR: Certainly.

JUSTI CE KAGAN: -- like what | think. What
do I know? It's just what's reflected in Congress's
findings, that it's look -- it |ooks at sone states and
says, this systemcrashed and burned. It |ooked at
anot her state with the m ni mum coverage provision and
said, this one seens to work. So we wi |l package the
m ni mum coverage provision with the nondi scrimnation
pr ovi si ons.
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MR. FARR: Well, in a mnment, I'd like to
tal k about the finding; but, if I could just postpone
that for a second and tal k about adverse sel ection
I tself.

I think one of the m sconceptions here,
Justice Kagan, is that Congress, having seen the
experience of the states in the '90s wth
communi ty-rating and guaranteed-issue, sinply inposed
t he m ni mum coverage provision as a possible way of
dealing with that; and, if you don't have the m ni num
coverage provision, then, essentially, adverse selection
runs ranmpant. But that's not what happened.

Congress included at |east half a dozen
ot her provisions to deal with adversé sel ection caused
by bringing in people who are |less healthy into the Act.

There are -- to begin with, the Act
aut hori zes annual enrol |l ment periods, so people can't
just show up at the hospital. |If they don't show up and
sign up at the right time, they at |east have to wait
until the tinme next year. That's authorized by the Act.

There -- with respect to the subsidies,
there are three different things that make this
i mportant. First of all, the subsidies are very
generous. For people bel ow 200 percent of the federal
poverty line, the subsidy will cover 80 percent, on
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average, of the prem um which nakes it attractive to
themto join.

The structure of the subsidies, because
their inconme -- they create a floor for -- based on the
i ncome of the person getting the insurance, and then the
government covers everything over that. And this is
I nportant in adverse sel ection because if you do have a
change in the m x of people, and average prem uns start
to rise, the governnment picks up the increase in the
prem um The anmount that the person who is getting
i nsured contributes renmains constant at a percentage of
his or her incone.

And the third thing --

JUSTI CE SCALI A: And thefe i's nothing about
federal support that is unsustainable, right? That is
infinite.

MR, FARR: Well, | nmean, that's a fair
point, Justice Scalia; although, one of the things that
happens, if you take the mandate out, while it is true
that the subsidies that the governnment provides to any
i ndi vidual will increase, and they will be |ess
efficient -- I'"mnot disputing that point -- actually
t he overall amount of the subsidies that the government
will provide will decline, as the governnment notes
itself in its brief, because there will be fewer people
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getting them Sonme people will opt out of the system
even though they are getting subsidies.

But I would just like to go back for one
nore second to the point about how the subsidies are
part of what Congress was using, because the other thing
is that for people bel ow 250 percent of the Federal
poverty |ine Congress also picks up and subsidizes the
out - of - pocket costs, raising the actuarial val ue.

So you have all of that, and then you have
Congress also, unlike the States establishing -- or |
shoul d be precisely accurate -- alnost all the States,
establishing an age differential of up to three to one.
So an insurance conpany, for exanple, that is selling a
25-year-old a policy for $4,000 can éharge a 60-year-old
$12, 000 for exactly the same coverage.

The States typically in the 90s when they
were instituting these prograns, they either had pure
community rating, where everybody is charged the sane
prem um everybody regardless of their age is charged
the same premium Sone states had a variance of 1.5 to
1. Massachusetts, for exanple, which did have good
subsi dies, but their age band was two to one.

So when Congress is enacting this Act, it's
not sinply looking at the States and thinking: Well,
that didn't go very well; why don't we put in a m ninum
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coverage provision; that will solve the problem
Congress did a lot of different things to try to conbat
t he adverse sel ection.

Now, if | could turn to the finding, because
| think this is the crux of the governnment's position
and then the plaintiffs pick up on that, and then nove
--nmove fromthat to the rest of the Act. And it seens
to me, quite honestly, it's an inportant part because
that is textual. |In this whole sort of quest for what
we are trying to figure out, the finding seens to stand
out as sonething that the Court could rely on and say
here's sonet hing Congress has actually told us.

But | think the real problemwth the

finding is the context in which Congress made it. [It's

quite clear. If the Court wants to |look, the finding is
on page 42 -- 43A, excuse nme, of the Solicitor General's

severability brief in the appendi x.

But the finding is made specifically in the
context of interstate commerce. That is why the
findings are in the Act at all. Congress wanted to
i ndicate to the Court, know ng that the m ni num coverage
provi sion was going to be chall enged, wanted to indicate
to the Court the basis on which it believed it had the
power under the Commerce Clause to enact this |aw

Why does that neke a difference with respect
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to finding I, which is the one that the governnent is
relying on, and in particular the |last sentence, which
says "this requirenment is essential to creating
effective health insurance markets in which

guar ant eed-i ssue and preexisting illnesses can be
covered."

The reason is because the word "essential"
in the Commerce Cl ause context doesn't have the
col l oquial neaning. 1In the Commerce Cl ause cont ext
"essential" effectively neans useful. So that when one
says in Lopez, when the Court says section 922(q) is not
an essential part of a larger regulatory schene of
econom c activity, it goes on to say, in which the
regul atory scheme woul d be under cut {f we didn't have

this provision.

well, if that's all Congress neans, | agree
with that. The systemw ||l be undercut somewhat if you
don't have the m ni mum coverage provision. It's |like

the word "necessary" in the Necessary and Proper Cl ause
clause. It doesn't mean, as the Court has said on
numer ous occasi ons, absolutely necessary. It neans
conduci ve to, useful, advancing the objectives,
advancing the ains. And it's easy to see, | think, that
t hat' s what Congress --

JUSTI CE SCALIA: |Is there any dictionary
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t hat gives that --

MR. FARR: |I'msorry, Justice Scalia?

JUSTI CE SCALI A: -- that definition of
"essential"? It's very imaginative. Just give nme one
di ctionary.

MR. FARR: Well, but | think ny point,
Justice Scalia, is that they are not using it in the
true dictionary sense.

JUSTI CE SCALI A: How do we know that? \When
peopl e speak, | assune they are speaking Engli sh.

MR. FARR.  Well, | think that there are
several reasons that | would suggest that we would know
that from The first is, as | say, the findings
t hemsel ves. Congress says at the vefy begi nni ng, the
head of it, is Congress makes the follow ng findings,
and they are tal king about the interstate -- you know, B
I s headed "Effects on the national econony and
interstate commerce.” So we know the context that
Congress is tal king about.

It is nore or less quoting fromthe Court's
Commerce Cl ause statements. But if one | ooks at the
very preceding finding, which is finding H which is on

42 over onto 43, Congress at that point also uses the

word "essential."” In the second sentence it says "this
requi rement” -- and again we're tal king about the
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m ni mum coverage provision -- is an essential part of
this larger regul ation of economc activity, which is,
by the way, an exact quote from Lopez, in which "the
absence of the requirenment undercuts Feder al
regulation,” also an exact quote from Lopez.

But what it is referring to is an
essential -- an essential part of ERISA, the National
Health Service Act and the Affordable Care Act. It
can't possibly be, even the plaintiffs haven't argued,
that those Acts would all fall in their entirety if you
t ook out the m ninmum coverage provision.

And as a second exanple of the same usage by
Congress, the statute that was before the Court in
Rai ch, section 801 of Title 21, the éburt said that the
regulation of intrastate drug activity, drug traffic,
was essential to the regulation of interstate drug
activity. Again, it is sinply not conceivabl e that
Congress was saying one is so indispensable to the
other, the way the United States uses the term here, so
i ndi spensable that if we can't regulate the intrastate
traffic we don't want to regulate the interstate
traffic, either. The whole [aw crimnalizing drug
traffic would fall.

So | think once you | ook at the finding for
what | believe it says, which is we believe this is a

65

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

useful part of our regulatory schene, which the Congress
would think in its own approach would be sufficient --

JUSTI CE SOTOVAYOR: Counsel, the problem]
have is that you are ignoring the congressional findings
and all of the evidence Congress had before it that
conmmunity ratings and guarant eed-i ssuance would be a
death spiral -- | think that was the word that was
used -- without m nimum coverage. Those are all of the
materials that are part of the legislative record here.

So even if it mght not be because of the
structure of the Act, that's post hoc evidence. Wy
shoul d we be | ooking at that as opposed to what Congress
had before it and use "essential™ in its plain meaning:
You can't have m ni num cover age mﬂthéut what the SGis
argui ng, community ratings and guaranteed-i ssue. You
can't have those two without m ninmum coverage.

MR. FARR: Well, | think that's a fair
question. But the idea that -- that all the information
before Congress only led to the idea that you would have
death spirals seens to me to be contradicted a little
bit at |east by the CBO report in Novenmber of 2009,
which is about 4 nonths before the Act passed, where the
CBO tal ks about adverse sel ection.

Now, | want to be clear. This is at a tine
when the m nimum coverage provision was in the statute,
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so |'m not suggesting that this is a discussion wthout
that in it. But nonetheless, the CBO goes through and
tal ks about adverse selection, and points out the
different provisions in the Act, the ones | have
menti oned plus one other, actually, where in the first 3
years of the operation of the exchanges those insurance
conpani es that get sort of a worse selection of
consunmers will be given essentially credits from
I nsurance conpani es that get better sel ections.

JUSTI CE KENNEDY: So do you want us to wite
an opinion saying we have concluded that there is an
i nsignificant risk of a substantial adverse effect on
t he i nsurance conpanies, that's our econom ¢ concl usi on,
and therefore not severabl e? That's\MMat you want nme to
say?

MR. FARR: It doesn't sound right the way
you say it, Justice Kennedy.

(Laughter.)

MR. FARR: No, | --

JUSTI CE SOTOVAYOR: But you don't want them

to say, either, that there is a death spiral. Do you
want -- you don't want us to nmake either of those two
findings, |I'massum ng?

MR. FARR: That's correct. Now, | agree
that there is a risk and the significance of it people
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can debate. But what | think is --is lost in that
question, and I didn't mean to be whinsical about it, I
think what is lost init alittle bit is what is on the
ot her side, which is the fact that if you foll ow the
government's suggestion, if the Court follows the
governnment's suggestion, what is going to be lost is
sonmet hing we know is a central part of the Act. | nean,
i ndeed, if one sort of |ooks at the legislative history
nore broadly, | think nmuch of it is directed toward the
i dea that guaranteed- issue and comrunity rating were
the crown jewel of the Act.

The m ni mum coverage provision wasn't
sonet hi ng that everybody was braggi ng about, it was
sonet hi ng that was neant to be part 6f t hi s package. |
agree with that.

But the -- the point of it was to have
guar ant eed-i ssue and m ni nrum coverage -- | nean, excuse
me -- guaranteed-issue and community rating. And that's
-- under the governnent's proposal, those would -- would
di sappear. We would go back to the old system And
under what | think is the proper severability analysis,
the -- the real question the Court is asking, should be
asking, is, would Congress rather go back to the old
systemthan to take perhaps the risk that you're talking
about, Justice Kennedy.
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CHI EF JUSTI CE ROBERTS: You're -- you're
referring to the governnent's second position. Their --
their first, of course, is that we shouldn't address
this issue at all.

MR. FARR: That's correct.

CHI EF JUSTI CE ROBERTS: | asked M. Kneedl er
about what procedure or process would be anticipated for
peopl e who are affected by the change in -- in the |aw,
and change in the econom ¢ consequences. Do you have a
view on how that could be played out? It does seemto
me that if we accept your position, sonething -- there
have to -- there has to be a broad range of
consequences, whether it's additional |egislation,
additional litigation. \

Any thoughts on how that's going to play
out ?

MR. FARR: Well, if the Court adopts the
position that |I'm advocating, M. Chief Justice, | think
what woul d happen is that the Court would say that the
m ni mum cover age provision, by hypothesis of course, is
unconstitutional, and the fact of that being
unconstitutional does not mean the invalidation of any
ot her provi sion.

So under the position |I'm advocating, there
woul d no | onger be challenges to the remaining part of
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the Act. The --

CHI EF JUSTI CE ROBERTS: But if the challenge
is what we're questioning today, whether -- if you' re an
I nsurance conpany and you don't believe that you can
gi ve the coverage in the way Congress mandated it
wi t hout the individual mandate, what -- what type of
action do you bring in a court?

MR. FARR: You -- if the Court follows the
course that |I'm advocating, you do not bring an action
in court, you go to Congress and you seek a change from
Congress to say the m ni num coverage provi sion has been
struck down by the Court, here is our -- here -- here's
the information that we have to show you what the risks
are going to be. Here are the adjus{nents you need to
make.

One of the questions earlier pointed out
that States have adjusted their systens as they've gone
al ong, as they've seen things work or not work.

You know, as | was talking earlier about the
-- the different ratio for -- for ages and insurance.
The States have tended to change that, because they've
found that having too narrow a band worked agai nst the
effectiveness of -- of their prograns. But they did --
except for in Massachusetts, they didn't enact nandates.

So to answer -- | think to answer your
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gquestion directly, M. Chief Justice, the position I'm
advocating would sinply have those -- those pleas go to
Congress, not in court.

Now, if one -- just -- just to discuss the
i ssue nore generally, if that's helpful, I -- I think
that -- that if there were situations where the Court
deferred -- let's say for discretionary reasons, they
just said -- the Court said we're -- we're not going to

take up the question of severability and therefore not
resolve it in these other situations, it certainly seens
to me that in enforcenent actions, for exanple, if the
time comes in -- in 2014 and sonebody applies to an

i nsurance conpany for a policy -- and the insurance
conpany says, well, we're not going {o i ssue a policy,
we don't think your risks are ones that we're willing to
cover, that -- it seenms to nme that they could sue the

I nsurance conpany and the insurance conpany could raise
as a defense that this provision, the guaranteed-issue
provi sion of the statute, is not enforceable because it
was inseverable fromthe decision -- fromthe provision
that the Court held unconstitutional in 2012.

JUSTI CE SCALIA: M. Farr, let's -- let's
consi der how -- how your approach, severing as little as
possi ble there -- thereby increases the deference that
we're showing to -- to Congress. It seens to nme it puts
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Congress in -- in this position: This Act is still in
full effect. There is going to be this deficit that
used to be made up by the mandatory coverage provision.
Al'l that noney has to conme from sonewhere.

You can't repeal the rest of the Act because
you're not going to get 60 votes in the Senate to repeal
the rest. It's not a matter of enacting a new act.

You' ve got to get 60 votes to repeal it. So the rest of
the Act is going to be the |aw

So you're just put to the choice of | guess
bankrupting i nsurance conpani es and the whol e system
cones tunbling down, or else enacting a Federal subsidy
programto the insurance conpanies, which is what the
I nsurance conpani es would |ike, I'n1§ure.

Do you really think that that is somehow
showi ng deference to Congress and -- and respecting the
denocratic process?

It seems to ne it's a gross distortion of

MR. FARR: Well, Your Honor, the -- the
difficulty is that it seens to ne the other possibility
is for the Court to make choices, particularly based on
what it expects the difficulties of Congress altering
the legislation after a Court ruling would be.

"' m not aware of any severability decision
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that is --

JUSTI CE SCALIA: No, | -- that wouldn't be
nmy approach. M approach would say if you take the
heart out of the statute, the statute's gone. That
enabl es Congress to -- to do what it wants in -- in the
usual fashion. And it doesn't inject us into the
process of saying, "this is good, this is bad, this is
good, this is bad."

It seenms to nme it reduces our options the
nost and i ncreases Congress's the nost.

MR. FARR: | guess to sonme extent | have to
quarrel with the prem se, Justice Scalia, because at
| east the -- the position that |I'm advocating today,
under which the Court would only také out the m ni mum
coverage provision, | don't think would fit the
description that you have given of taking out the heart
of the statute.

Now, | do think once you take out
guar ant eed-i ssue and community rating, you are getting
closer to the heart of the statute. And one of the --
one of the difficulties |I think with the governnent's
position is that | think it's harder to cabin that, to
draw that bright line around it. It's harder than the
governnment thinks it is.

| nmean, to begin with, even the governnent

73

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

seens to acknow edge, | think, that the exchanges are
going to be relatively pale relatives of -- of the
exchanges as they're intended to be, where you're going
to have standardi zed products, everybody can conme and
make conpari sons based on products that | ook nore or

| ess the sane.

But the other thing that's going to happen
is with the subsidy program The -- the way that the
subsidy programis -- is set up, the subsidy is
cal cul ated according to essentially a benchmark plan.
And this -- if the Court wants to | ook at the
provisions, they're -- they begin at page 64A of the
Private Plaintiffs' brief -- again, in the appendi X.

The particul ar provision I'n1ta|king\about's at 68A, but
there's a -- there's a question -- you -- you're |ooking
essentially to calculate the prem um by | ooking at a --
at a standardi zed silver plan.

First question, obviously, is, is there
going to be any such plan if you don't have
guar ant eed-i ssue and community rating, if the plans can

basi cally be individualized? But the second problemis

that, in the provision on 68A, the -- the provision
that's used for calculating the subsidy, what -- what is
anticipated in the provision under the -- the Act as it

is now, is that you do have the floor of the incone, you
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would -- you would take this benchmark plan, and the
governnment woul d pay -- pay the difference.

And as we tal ked about earlier, the
benchmark plan can change for age, and -- and the
provi sion says it can be adjusted only for age. So if
in fact you even have such a thing as a benchmark pl an
anynore -- if the rates of people in poor health go up
because of individual insurance underwiting, the
governnent subsidy is not going to pay for that.

JUSTI CE KAGAN: M. Farr, | understood that
t he answer that you gave to Justice Scalia was
essentially that the m nimum coverage provision was not
the heart of the Act. Instead, the nm ninmum coverage
provi sion was a tool to make the nondiscrinination
provi sions, community rating guaranteed-issue, work.

So if you assune that, that all the m ni num
coverage is is a tool to make those provisions work,
then | guess | would refocus Justice Scalia' s question
and say, if we know that sonething is just a tool to
make ot her provisions work, shouldn't that be the case
in which those other provisions are severed along with
the tool ?

MR. FARR: No. | don't think so, because
there are -- there are many other tools to make the sane
things work. That's | think the point.
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And if one -- the case that comes to mnd is
New York v. the United States, where the Court struck
down the take title provision but left other -- two
ot her incentives essentially in place.

Even wi t hout the m ni num coverage provision,
there will be a lot of other incentives still to bring
younger people into the market and to keep themin the
market. And if -- if ny reading of the finding is

correct, and that's all that Congress is saying, that

this would be useful, it doesn't nmean that it's
i nmpossi bl e.

JUSTI CE BREYER: But would you -- | would
just like to hear before you | eave your argunent, if you

want to, against what Justice Scalia\just said, let's
assume, contrary to what you want, that the governnment's
position is accepted by the mpjority of this Court. And
so we now are rid, quote, of the true "heart"” of the
bill. Now still there are a | ot of other provisions
here |ike the Indian Act, the Black Lung Di sease, the
Vel | ness Program that restaurants have to have a
cal orie count of mmjor menus, et cetera.

Now, some of them cost noney. And sone of
themdon't. And there are |oads of them Now, what is
your argunent that just because the heart of the bill is

gone, that has nothing to do with the validity of these
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ot her provisions, both those that cost npney, or at
| east those that cost no noney. Do you want to make an
argument in that respect, that destroying the heart of
the bill does not blow up the entire bill; it blows up
the heart of the bill. 1 just would |ike to hear what
you have to say about that.

MR. FARR: Well, Justice Breyer, | think
what | would say is if one goes back to the, what I
think is the proper severability standard and say, would
Congress rather have not -- no bill as opposed to the
bill with whatever is severed fromit. It seens to ne
when you are tal king about provisions that don't have
anything to do with the m nimum coverage provision,
there is no reason to answer that quéstion as any ot her
way than yes, Congress would have wanted the --

JUSTI CE KENNEDY: The -- the real Congress
or a hypothetical Congress?

(Laughter.)

MR. FARR: An objective Congress, Your
Honor, not the -- specific not with a vote count.

JUSTI CE SCALI A:  \Why put -- why put Congress
to that false choice?

MR. FARR  Well --

JUSTI CE SCALI A:  You only have two choi ces,
Congress. You have the whole bill or you can have, you
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can have parts of the bill or no bill at all. Wy that
fal se choice?

MR. FARR: | think the reason is because
severability is by necessity a blunt tool. The Court
doesn't have, even if it had the inclination, doesn't
essentially have the authority to retool the statute --

JUSTI CE BREYER: | woul d say stay out of
politics. That's for Congress; not us. But the, the
question here is, you've read all these cases, or
dozens, have you ever found a severability case where
the Court ever said: Well, the heart of the thing is
gone; and, therefore, we strike down these other
provi si ons that have nothing to do with it which could
stand on their feet independently and can be funded
separately or don't require noney at all

MR. FARR: | think the accurate answer would
be, I am not aware of a nodern case that says that. |
think there probably are cases in the '20s and ' 30s that
woul d be nore |ike that.

If I could just take one second to raise the
econom st brief because Justice Alito raised it earlier.
| just want to neke one sinple point. Leaving aside the
whol e bal ancing thing, if one | ooks at the econom st
brief, it's very inportant to note that when they are
tal ki ng about one side of the balance -- if may I
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finish.

CHI EF JUSTI CE ROBERTS: Certainly.

MR. FARR: When they are tal king about the
bal ance, they are not just tal king about the m ni num
coverage provision. They very carefully word it to say
t he m ni rum coverage provision and the subsidy prograns.
And then so when you are doing the mathemati cal
bal anci ng, the subsidy prograns are extrenely |arge.
They -- in the year 2020, they are expected to be over
$100 billion in that one year alone. So if you are
| ooki ng at the nunbers, please consider that. Thank
you.

CHI EF JUSTI CE ROBERTS: Thank you, M. Farr.

M. Clenment, you have fodr m nut es
remai ni ng.

REBUTTAL ARGUMENT OF PAUL D. CLEMENT

ON BEHALF OF THE PETI TI ONERS

JUSTI CE SOTOVAYOR: -- Amicis' point, he
says that Congress didn't go into this Act to inpose
m ni mum coverage. They went into the Act to have a
di fferent purpose, i.e., to get people coverage jury
when they needed it, to increase coverage for people,
but this is only a tool. But other States -- going back
to nmy original point, that are other tools besides
m ni nrum coverage that Congress can achi eve these goals.
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So if we strike just a tool, why should we strike the
whol e Act, when Congress has other tools avail able?

MR. CLEMENT: M. Chief Justice, | wll nmake
four points in rebuttal, but I will start with Justice

Sot omayor's question; which is to sinply say this isn't

just a tool; it's the principal tool, Congress
identified it as an essential tool. It's not just a
tool to make it work. It's a tool to pay for it, to

make it affordable. And again, that's not ny
characteri zation; that's Congress's characterization in
subfinding | on page 43a of the government's brief.

Now, that bring me to my first point in
rebuttal, which is M. Kneedl er says quite correctly,
tells this Court, don't |ook at the Budgetary
i mplications. The problemw th that, though, is once
it's comon ground, that the individual mandate is in
the statute at least in part to make community rating
and guar anteed-issue affordable, that really is all you
have to identify. That establishes the essential |ink
that it's there to pay for it. You don't have to figure
out exactly how nmuch that is and which box -- | nmean, it
clearly is a substantial part of it, because what they
were trying to do was take healthy individuals and put
theminto the risk pool, and this is quoting their
finding, which is in order -- they put people into the
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mar ket "which will |lower premuns."” So that's what
their intent was.

So you don't have to get to the -- the final
nunber. You know that's what was goi ng on here, and
that's reason alone to sever it.

Now t he government -- M. Kneedl er al so says
there is an easy dividing |ine between what they want to
keep and what they want to dish out. The problemwth
that is that, you know, you read their brief and you
m ght think oh, there is a guaranteed-issue and a
conmmunity rating provision subtitle in the bill. There
IS not.

To figure out what they are tal ki ng about
you have to go to page 6 of their br{ef, of their
openi ng severability brief, where they tell you what is
in and what's out. And the easy dividing line they
suggest is actually between 300g(a)(1) and 300g(a)(2),
because on community rating they don't -- they say that
(a)(1l) goes, but then they say (a)(2) has to stay,
because that's the way that you'll have sonme sort of,
ki nd of Potenkin comrunity rating for the exchanges.

But if you actually |ook at those provisions, (a)(2)

makes all these references to (a)(1l). It just doesn't
wor K.
Now, in getting back to the -- an inquiry
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that | think this Court actually can approach, is to
| ook at what Congress was trying to do, you need | ook no
further than look than the title of this statute:
Patient Protection and Affordable Care. | agree with
M. Farr that community rating and guaranteed-issue were
the crown jewels of this Act. They were what was trying
to provide patient protection. And what nmade it
af f ordabl e? The individual mandate. |f you strike down
guar ant eed-i ssue, community rating and the individual
mandate, there is nothing left to the heart of the Act.
And that takes ne to ny last point, which is
sinmply this court in Buckley created a hal fway house and
it took Congress 40 years to try to deal with the
situation, when contrary to any tinE\of their intent,
they had to try to figure out what are we going to do
when we are stuck with this ban on contributions, but we
can't get at expenditures because the Court told us we
couldn't? And for 40 years they worked in that halfway
house. Why make them do that in health care? The
choice is to give Congress the task of fixing this
statute, the residuumof this statute after some of it
Is struck down, or giving themthe task of sinply fixing
the problemon a clean slate. | don't think that is a
close choice. |If the individual mandate is
unconstitutional, the rest of the Act should fall.
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CHI EF JUSTI CE ROBERTS: Thank you,
M. Clenent.

M. Farr, you were invited by this Court to
brief and argue in these cases in support of the
deci si on bel ow on severability. You have ably carried
out responsibility for which we are grateful.

Case Nunmber 11-393 is submtted. We will
continue argunent in Case Number 11-400 this afternoon.

(Wher eupon, at 11:49 a.m, the case in the

above-entitled mtter was submtted.)
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