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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED
CASES

Pursuant to Circuit Rule 28(a)(1), the undersigned counsel of

record certifies as follows:

A. Parties

Petitioners

The following parties appear in these consolidated cases as
petitioners:

In case no. 17-1155, filed June 15, 2017, Air Alliance Houston,
California Communities Against Toxics, Clean Air Counsel, Coalition for
a Safe Environment, Community In-Power & Development Association,
Del Amo Action Committee, Environmental Integrity Project, Louisiana
Bucket Brigade, Ohio Valley Environmental Coalition, Sierra Club,
Texas Environmental Justice Advocacy Services, Union of Concerned
Scientists, Utah Physicians for a Healthy Environment (together with
aligned intervenors, “Community Petitioners”).

In caseno. 17-1181, filed July 24, 2017, the State of New York, State
of Illinois, State of Iowa, State of Maine, State of Maryland,
Commonwealth of Massachusetts, State of New Mexico, State of Oregon,
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State of Rhode Island, State of Vermont, and State of Washington (“State
Petitioners”).

Respondents

The United States Environmental Protection Agency (“EPA”) and
E. Scott Pruitt, EPA Administrator, are respondents in these
consolidated cases.

Intervenors

United Steel, Paper and Forestry, Rubber, Manufacturing, Energy,
Allied Industrial and Service Workers International Union, AFL-CIO-
CLC has intervened for petitioners in case no. 17-1155.

The following parties have intervened for respondents in case no.
17-1155: American Chemistry Council, American Fuel & Petrochemical
Manufacturers, American Petroleum Institute, Chamber of Commerce of
the United States of America, Chemical Safety Advocacy Group,
Commonwealth of Kentucky, State of Arizona, State of Arkansas, State
of Florida, State of Kansas, State of Louisiana, State of Oklahoma, State
of South Carolina, State of Texas, State of Utah, State of West Virginia,

and State of Wisconsin.
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B. Ruling Under Review

State Petitioners seek review of the following final action by EPA:

A rule entitled “Accidental Release Prevention Requirements: Risk
Management Programs Under the Clean Air Act: Further Delay of
Effective Date,” published at 82 Fed. Reg. 27,133 (June 14, 2017).
C. Related Cases

The rule at issue has not been previously reviewed in this or any
other court. The challenged rule postpones the effective date of another
EPA regulation, published at 82 Fed. Reg. 4,594 (Jan. 13, 2017), that is
the subject of current litigation in this Court, American Chemistry
Council v. EPA, D.C. Cir. No. 17-1085. That case is being held in

abeyance pending agency reconsideration.

/s/ Michael J. Myers

Michael J. Myers

Senior Counsel

Environmental Protection Bureau
New York State Attorney General
The Capitol

Albany, NY 12224

(518) 776-2382

Michael. Myers@ag.ny.gov
Counsel for State Petitioners
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PRELIMINARY STATEMENT

At 1ssue 1n this proceeding is the Environmental Protection
Agency’s authority to delay by nearly two years a critically important
regulation under the Clean Air Act that was the product of a multiyear
effort to prevent deaths and injuries from chemical accidents, such as the
one that injured numerous first responders in Houston following
Hurricane Harvey. EPA has justified the delay by asserting that it
intends to reconsider the regulation, but it has never repudiated the
policies or factual findings underlying the regulation. To the contrary,
EPA has continued to endorse its earlier conclusion that enhanced
safeguards are needed to prevent or mitigate the catastrophic harms
caused by chemical accidents.

This Court should invalidate EPA’s unlawful postponement of its
chemical-accident regulation, for either of two independent reasons.
First, EPA lacked the statutory authority to delay the rule pending
reconsideration. The Clean Air Act expressly forbids reconsideration
from delaying the effective date of a final rule, except for a single three-
month period that EPA has already exhausted here. And EPA’s delay

further violates a separate provision of the Clean Air Act requiring that
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regulations on chemical accidents in particular assure compliance by
regulated entities as expeditiously as practicable—a mandate that EPA’s
nearly two-year delay unlawfully disregards.

Second, EPA’s delay 1s arbitrary and capricious. Under black-letter
law, an agency may not simply disregard its prior policies and factual
findings without a detailed, reasoned justification. Yet EPA failed to offer
any such justification here for effectively rescinding the benefits of its
chemical-accident regulation for nearly two years. With the delay in
place, regulated entities neither have to upgrade safety protections nor
take steps to meet later compliance deadlines, which means that the
delay affects the timing of all of the rule’s benefits. As recent accidents
continue to demonstrate, at great cost both to people and to the States,
there remains a pressing need to reform the processes for identifying,
preventing, and responding to chemical accidents. EPA improperly
disregarded these important interests here.

Because EPA’s delay of its chemical-accident rule is unlawful, this
Court should vacate the delay so that the underlying rule—and its
benefits to workers, first responders, and communities—may be

implemented forthwith.
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JURISDICTIONAL STATEMENT

The Court has exclusive jurisdiction under section 307(b) of the
Clean Air Act (the “Act”) to review any challenge to the Administrator’s
promulgation of a rule under section 112 of the Act. 42 U.S.C. § 7607(b).
New York, Illinois, Iowa, Maine, Maryland, Massachusetts, New Mexico,
Oregon, Rhode Island, Vermont, and Washington (“State Petitioners”)
challenge EPA’s rule, “Accidental Release Prevention Requirements:
Risk Management Programs Under the Clean Air Act; Further Delay of
Effective Date,” 82 Fed. Reg. 27,133 (June 14, 2017) (“Delay Rule”). The
Delay Rule postpones by twenty months the effective date of EPA’s final
rule, “Accidental Release Prevention Requirements: Risk Management
Programs Under the Clean Air Act,” 82 Fed. Reg. 4,594 (Jan. 13, 2017)
(“Accident  Prevention Amendments”), which updated safety
requirements for large industrial facilities that handle hazardous
chemicals.! State Petitioners filed a petition for review of the Delay Rule

within the sixty-day period provided in 42 U.S.C. § 7607(b).

1 This same rule has been referred to in the rulemaking and in this
litigation as the “Chemical Disaster Rule.” See generally Brief of
Community Petitioners.
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ISSUES PRESENTED

1.  Whether EPA lacked authority to promulgate the Delay Rule
(a) under section 307(d), 42 U.S.C. §7607(d), which confines the
Administrator’s power to stay the effectiveness of a rule pending
reconsideration to a single three-month period; and (b) under section
112(r)(7), 42 U.S.C. § 7412(r)(7), which provides that “[r]egulations
promulgated pursuant to this subparagraph shall have an effective date
. .. assuring compliance as expeditiously as practicable.”

2. Whether EPA acted arbitrarily, capriciously, and contrary to
law in promulgating the Delay Rule when it has offered no reasoned basis
to effectively rescind the Accident Prevention Amendments for twenty
months despite the agency’s unchanged factual findings that the
Amendments rule is necessary to protect public health and safety.

STATUTES AND REGULATIONS

The relevant statutory and regulatory provisions and legislative

history excerpts are contained in the Addendum at the end of this brief.
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STATEMENT OF THE CASE
A. EPA’s Risk Management Program

In 1990, Congress amended the Clean Air Act to add section 112(r),
42 U.S.C. §7412(r), in response to several catastrophic chemical
accidents, including the release of toxic gas from a pesticide plant in
Bhopal, India, in 1984 that killed thousands of people. The new section,
“Prevention of Accidental Releases,” directed EPA to list substances that
could cause serious harm to human health or the environment if
accidentally released. Id. § 7412(r)(3). For each listed substance, EPA
was required to establish a threshold quantity at which an accidental
release would cause injury or death. Id. § 7412(r)(5). In 1994, EPA
published the list of regulated substances and the types of facilities
subject to regulation under section 112(r). 59 Fed. Reg. 4,478 (Jan. 31,
1994).

Congress further directed EPA to “promulgate reasonable
regulations . . . to provide, to the greatest extent practicable, for the
prevention and detection of accidental releases of regulated substances.”
42 U.S.C. § 7412(r)(7)(B)(1). Such regulations must require facilities with

listed substances present in excess of the threshold quantities to prepare
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and implement risk management plans to prevent accidental releases.
Id. § 7412(r)(7)(B)(11). In 1996, EPA published these Risk Management
Program regulations. 61 Fed. Reg. 31,668 (June 20, 1996), codified at
40 C.F.R. Part 68.

The Risk Management Program regulations cover industrial
processes that involve the use, storage, manufacturing, or handling of
listed substances. 40 C.F.R. 68.3. Facilities are divided by their industrial
processes into three tiers: Programs 1, 2, and 3. Id. § 68.10. EPA assigns
a tier based on the potential for offsite consequences associated with a
worst-case accidental release, as well as on the facility’s accident history
and whether it 1is subject to Occupational Safety and Health
Administration safety requirements. Id. Under this scaled approach,
facilities subject to Program 1 have the least stringent requirements,
while those covered by Program 3 have the most stringent.

Each regulated facility must submit to EPA a certified risk
management plan that includes its accidental release prevention and
emergency response policies, regulated substances handled, five-year
accident history, emergency response program, planned changes to

improve safety, worst-case release scenarios, and registration form. See
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40 C.F.R. 68, subpart G. Facilities subject to Programs 2 and 3 must also
include a hazard review or process hazard analysis, respectively,
addressing the risks associated with those processes and the safeguards
in place to control such hazards. See id. §§ 68.50, 68.67, 68.170, 68.175.
Approximately 12,500 facilities have current risk management plans
filed with EPA. 81 Fed. Reg. 13,638, 13,641 (Mar. 14, 2016).

B. 2012 Administrative Petition and Executive Order 13,650

Despite the enhanced safety provided by the Risk Management
Program regulations, chemical releases and disasters at facilities in the
United States continued to pose a significant risk to workers and
communities. For instance, in 2005, explosions at a British Petroleum
refinery in Texas killed fifteen people and injured more than 170
individuals. 81 Fed. Reg. at 13,644. In 2010, an explosion and fire at the
Tesoro Refinery in Washington killed seven people. Id. In 2012, a fire at
the Chevron Refinery in California created a large plume of hazardous
chemicals, forcing nearly 15,000 residents to seek medical treatment. Id.
In April 2013, a fire and explosion at the West Fertilizer Facility in Texas

killed fifteen people. Id. at 13,640.
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To prevent similar disasters, over fifty organizations and
individuals petitioned EPA in July 2012 to strengthen the existing
regulations. See EPA-HQ-OEM-2015-0725-0249 (JA_ ). Petitioners
urged EPA to improve existing safeguards by, among other things,
requiring safer technologies where feasible to reduce the need to use and
store dangerous quantities of hazardous substances at facilities. Id.
JA__ ).

In August 2013, President Obama issued an executive order
directing federal agencies to improve safety and security at chemical
facilities. Exec. Order No. 13,650 (Aug. 1, 2013) (JA___ ). The Executive
Order instructed federal agencies to ensure that state and local partners
have access to key information to prevent, prepare for, and respond to
chemical incidents. Id. (JA___ ). The Order also directed federal
agencies, including EPA, to improve chemical safety regulations and
determine if additional chemicals should be covered by federal regulatory
programs. Id. (JA___ ).

C. The Proposed Accident Prevention Amendments

After gathering information from the public regarding potential

changes to the existing Risk Management Program regulations, EPA
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published proposed amendments in March 2016. 81 Fed. Reg. 13,638.
EPA found that although existing regulations had been effective in
preventing and mitigating chemical accidents, “revisions could further
protect human health and the environment from chemical hazards
through advancement of process safety management based on lessons
learned.” Id. at 13,640.

By reviewing past chemical accidents and investigation reports
from the Chemical Safety Board and other entities, EPA identified four
areas of poor performance that contributed to the severity of chemical
accidents: (1) inadequate accident investigations; (2) flawed compliance
audits; (3) insufficient coordination between chemical facilities and local
emergency responders; and (4) lack of communication between facility
personnel and first responders, and facility personnel and communities.
81 Fed. Reg. at 13,649, 13,654, 13,671, 13,678.

To strengthen accident prevention programs and auditing
requirements, EPA proposed that Program 2 and 3 facilities conduct “root
cause’ analyses to determine the fundamental, system-related reasons
for incidents that resulted in catastrophic releases (or near misses). Id.

at 13,648. It also proposed that those facilities arrange for independent
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third-party compliance audits after an accident or finding of significant
non-compliance. Id. at 13,654. Auditors would determine if facilities were
complying with the Risk Management Program regulations, and whether
facilities’ procedures and practices were adequate and being followed.
Certain Program 3 facilities also would be required to analyze potential
safer technology and alternatives and their feasibility. Id. at 13,667.

To 1improve emergency-response preparedness, EPA further
proposed requiring that certain facilities coordinate annually with local
response authorities to ensure that appropriate resources and
capabilities are in place to respond to accidental releases, conduct
emergency notification exercises annually, and regularly perform
emergency field and tabletop exercises. 81 Fed. Reg. at 13,671-77.

Finally, to improve community awareness of potential risks, EPA
proposed that each subject facility: provide certain basic information to
the public; hold a public meeting after a reportable incident; and
annually prepare a report containing a facility’s chemical hazard
information that would be provided to local officials upon request. Such
reports would contain information on a facility’s regulated substances,

accident history, compliance audit reports, incident investigation reports,

10
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inherently safer technology employed, and emergency exercises. 81 Fed.
Reg. at 13,677-82.

Some commenters raised security concerns with the proposed
requirements that owners and operators provide detailed chemical
hazard information to local emergency response officials and share
chemical hazard information with the public by posting that information
on company websites. Response to Comments (Dec. 19, 2016) at 194
JA___ ).

Other commenters discussed the announcement of the Bureau of
Alcohol, Tobacco, Firearms and Explosives (“Bureau”) near the end of the
comment period that the 2013 fire and explosion at the West Fertilizer
facility in Texas, was caused by arson, rather than by the issues
addressed 1n the proposed rule. The commenters contended that a
mistaken view of the cause of the incident was the basis for the Executive
Order and asked EPA to reevaluate the need for the proposed
amendments in light of the Bureau’s finding. Response to Comments at

247 JA__ ).

11
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D. Final Accident Prevention Amendments

EPA published the Accident Prevention Amendments in January
2017. 82 Fed. Reg. 4,594. EPA retained the major changes proposed to
the existing regulations, and made some modifications in response to
comments.

With respect to security concerns regarding the proposed
information-sharing provisions, EPA eliminated the requirement that
owners and operators prepare an annual summary of chemical hazard
information for submission to local officials. 82 Fed. Reg. at 4,666.
Instead, the final rule requires that, in addition to providing its
emergency response plan, the facility provide “any other information that
local emergency planning and response organizations identify as relevant
to local emergency response planning.” Id. at 4,701 (40 C.F.R. § 68.93(b)).
This approach, EPA explained, allows facility owners and emergency
response officials “to identify information that may need to be maintained
securely and discuss strategies to secure the information or to provide
only information that is pertinent to emergency response planning
without revealing security vulnerabilities.” Id. at 4,667. EPA also

eliminated the requirement that facilities post chemical hazard

12

(Page 25 of Total)



USCA Case #17-1155  Document #1701385 Filed: 10/25/2017  Page 26 of 71

information on the internet. Id. The rule instead obligates facilities to
make such information available upon request. Id.

EPA disagreed, however, with comments that the Bureau’s finding
that arson was the cause of the West Fertilizer incident required
rethinking the proposed amendments. Because the Executive Order was
also triggered by numerous other chemical facility incidents, including
several that were indisputably caused by the issues addressed in the
proposed rule, EPA concluded that “it would be inappropriate to suspend
the rulemaking based on the outcomes of the incident investigation of the
West Fertilizer explosion.” Response to Comments at 248 (JA__ ).
Moreover, EPA found that, regardless of the cause of the incident, the
problems that arose during the response to that incident still
demonstrated “the importance of emergency responders being aware of
the risks presented by chemicals on-site as well as the need to have
drilled for response.” Id. (JA___ ).

EPA anticipated that implementation of the Accident Prevention
Amendments “will result in a reduction of the frequency and magnitude
of damages from releases.” 82 Fed. Reg. at 4,683. It conservatively

estimated the costs of chemical accidents at $274.7 million annually, a
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figure that did not reflect emergency response costs, property value
1mpacts in surrounding communities, and environmental impacts. Id. at
4,684. EPA expected that “some portion of future damages would be
prevented through implementation of this rule.” Id. at 4,683. Moreover,
it found that “[r]Jeducing the probability of chemical accidents and the
severity of their impacts, and improving information disclosure by
chemical facilities, as the provisions intend, would provide benefits to
potentially affected members of society.” Id. at 4,684.

EPA determined that March 14, 2017, was an appropriate effective
date for the rule: it was practicable for regulated entities to comply with
some provisions immediately, while they would need additional time to
prepare to comply with others. 82 Fed. Reg. at 4,675-76. For the latter
category, compliance was phased in from March 14, 2018, to March 14,
2022. Id. at 4,696 (40 C.F.R. 68.10(b)-(e)). In setting dates for the
different requirements, EPA explained that it had considered the time
needed for facility operators to understand the new rules, train
personnel, arrange responses, research technologies, and provide for

public notification. Id. at 4,676.
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E. The Proposed Delay Rule

In March 2017, EPA issued a three-month administrative stay of
the effective date of the Accident Prevention Amendments, pending
reconsideration, until June 2017. 82 Fed. Reg. 13,968 (Mar. 16, 2017).
The stay was 1n response to three petitions filed with the agency,
including one by a coalition of industry groups called the RMP Coalition.
EPA-HQ-OEM-2015-0725-0759 (JA___ ). The Coalition argued EPA
should reconsider the entire rule based on the finding of the cause of the
West Fertilizer incident alone. Id. at 15-16 (JA____ - ). Administrator
Pruitt found that the petition met the requirements for reconsideration
under section 307(d)(7)(B) of the Act. EPA-HQ-OEM-2015-0725-0763.
(JA___ ). He stated that the timing of the finding on the West Fertilizer
incident “made it impracticable for many commenters to meaningfully
address the significance of this finding in their comments,” id. at 2
(JA___ )—even though it i1s undisputed that multiple commenters did
address the finding, and that EPA responded to those comments.
Administrator Pruitt also asserted that “the prominence of the incident

in the policy decisions underlying the rule makes the [Bureau’s] finding
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regarding the cause of the incident of central relevance to the [Accident
Prevention Amendments].” Id. (JA___ ).2

In April 2017, EPA issued a proposed rule to further delay the
effective date of the Accident Prevention Amendments to February 19,
2019. 82 Fed. Reg. 16,146 (Apr. 3, 2017). EPA stated that “[t]his
timeframe would allow the EPA time to evaluate the objections raised by
the various petitions for reconsideration of the [Accident Prevention
Amendments], consider other issues that may benefit from additional
comment, and take further regulatory action.” Id. at 16,148-49.

F. The Final Delay Rule

On June 14, 2017, EPA published the Delay Rule, which postpones
the effective date of the Accident Prevention Amendments for twenty
months, until February 2019. 82 Fed. Reg. 27,133 (June 14, 2017). EPA
cited sections 307(d) and 112(r)(7) of the Act as authority for the Delay

Rule. Id. at 27,135.

2 EPA received two additional petitions for reconsideration of the
Accident Prevention Amendments on March 13 and 14. EPA-HQ-OEM-
2015-0725-0766, EPA-HQ-OEM-2015-0725-0762 (JA , JA ).
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EPA found the delay to be “reasonable and practicable” because it
did not want to make the regulated community comply with
requirements that might be changed following reconsideration. 82 Fed.
Reg. at 27,139. It selected a twenty-month delay because it expected its
reconsideration to take that long to complete. Id. at 27,136. EPA further
announced that “[cJompliance with all of the rule provisions is not
required as long as the rule does not become effective.” Id. at 27,142.

The Delay Rule had an immediate effect on the regulated
community and the public because some of the Accident Prevention
Amendments were triggered upon the Rule’s effective date. See 82 Fed.
Reg. at 4,696 (40 C.F.R. 68.10(a)(4)). Other requirements pertaining to
emergency response coordination were designed to come into effect
within the twenty-month delay period, and so were also necessarily put
off by the Delay Rule. See id. (40 C.F.R. 68.10(b)).

G. This Proceeding

Community Petitioners and State Petitioners filed petitions
challenging the Delay Rule, which this Court consolidated. Community
Petitioners moved for a stay and expedited consideration of the Delay

Rule or, in the alternative, for summary vacatur. See Doc. No. 1680887
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(filed June 22, 2017). State Petitioners joined that motion. See Doc. No.
1686931 (filed Aug. 2, 2017). On August 30, the Court denied the motion

to stay or summarily vacate, but granted expedition. Doc. No. 1690788.

STANDARD OF REVIEW

An EPA action may be reversed if it 1s “arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law; . . . [or] in
excess of statutory jurisdiction, authority, or limitations, or short of
statutory right.” 42 U.S.C. §§ 7607(d)(9)(A) & (C).

This challenge involves EPA’s construction of the Act. Where the
statute speaks directly to the question at issue, a court “must give effect
to the unambiguously expressed intent of Congress.” Chevron U.S.A., Inc.
v. Natural Res. Def. Council, 467 U.S. 837, 842-43 (1984). Where the
statute does “not directly address| ] the precise question at issue, . . . the
question for the court is whether the agency’s answer is based on a
permissible construction of the statute,” and the court will reverse the
agency’s determination if it is “arbitrary, capricious, or manifestly
contrary to the statute.” Id. at 843-44.

This case also involves a change in policy by EPA. In changing

course, an agency must display “awareness that it is changing position”
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and provide a reasoned basis for its conclusion “that the new policy is
permissible under the statute, that there are good reasons for it, and that
the agency believes it to be better.” FCC v. Fox Television Stations, Inc.,
556 U.S. 502, 515 (2009) (emphasis original). If a “new policy rests upon
factual findings that contradict those which underlay [an agency’s] prior
policy,” the agency must “provide a more detailed justification” for its

action. Id.

SUMMARY OF ARGUMENT

I. EPA lacked the statutory authority to promulgate the Delay Rule.
The express purpose of the Delay Rule is to give EPA additional time to
reconsider the Accident Prevention Amendments. But section 307(d)
Iimits EPA’s authority to delay a rule on that ground: EPA may postpone
the effective date of a rule only once during reconsideration, and only for
three months. Here, EPA already exercised its limited power under
section 307(d) when it delayed the Accident Prevention Amendments for
three months pending reconsideration. Its attempt to use reconsideration
as a tool for further delay is barred by section 307(d)’s plain terms, as
confirmed by that provision’s legislative history and this Court’s

precedent.
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The Delay Rule also violates section 112(r)(7), which requires that
EPA set “an effective date . . . assuring compliance as expeditiously as
practicable.” 42 U.S.C. § 7412(r)(7)(A). EPA satisfied this statutory
mandate when it promulgated the Accident Prevention Amendments and
set both the effective date and subsequent compliance dates based on its
careful consideration of the amount of time that facilities would need to
comply with each new requirement. Section 112(xr)(7) forbids EPA from
suspending this schedule for the purpose of excusing, rather than
assuring, the industry’s compliance with promulgated safety rules. And
the statute further forbids EPA from relying on burdens it faces while
reconsidering a rule to justify delaying the rule’s effective date, since
alleviating the agency of such burdens has nothing to do with assuring
industry compliance with safety standards as expeditiously as
practicable.

II. Even if this Court were to determine that EPA had statutory
authority to postpone the Accident Prevention Amendments’ effective
date, it should nonetheless invalidate the Delay Rule as arbitrary and
capricious. In promulgating the underlying rule, EPA found that its

enhanced safeguards are necessary to protect public health and safety,
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and that its effective date and subsequent compliance dates assure
industry compliance with these safeguards as expeditiously as
practicable. The Delay Rule effectively rescinds these critical protections
for twenty months but provides no adequate justification for doing so.
Indeed, EPA made no attempt to justify the Delay Rule on public health
and safety grounds, and has failed to discuss—Ilet alone dispute—the
findings and policies underlying the Amendments. And the grounds that
EPA has invoked for the Delay Rule—including its asserted need to
assess the implications of the arson finding regarding the West Fertilizer

fire—fail to provide a reasoned basis for the Delay Rule.

STANDING

State Petitioners have Article III standing to challenge the Delay
Rule. See Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). The
Delay Rule causes two distinct injuries to State Petitioners: it injures
their quasi-sovereign interests in protecting the health and safety of their
residents from chemical accidents; and it injures the States’ proprietary
interests, including increased costs to respond to and investigate

accidents, and harm to state-owned natural resources that timely
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implementation of Accident Prevention Amendments would likely avoid
or mitigate.

A. Injury to Quasi-Sovereign Interests

EPA’s decision to delay effectiveness of the Accident Prevention
Amendments for nearly two years will result in concrete harms to the
health and safety of our residents who work in the subject facilities and
who live in nearby communities. There are hundreds of industrial
facilities in our States subject to the Amendments’ increased safety
requirements. See EPA-HQ-OEM-2015-0725-0311 (EPA database listing
subject facilities) (JA__ ). Approximately 150 chemical accidents in
which facility owners reported health harms or property damage
occurred annually in the ten-year period of 2004-13. See EPA Technical
Background Document (Jan. 27, 2016), EPA-HQ-OEM-2015-0725-0039,
at 2-3 (JA____ - ). Accidents over that period resulted in 58 deaths,
over 17,000 injuries, almost 500,000 people evacuated or sheltered in
place, and over $2 billion in property damages. EPA Activities Under EO
13,650: Risk Management Program Final Rule Questions & Answers
(June 2017) (“Fact Sheet”) at 1, available at:

https://www.epa.gov/sites/production/files/2017-

22

(Page 35 of Total)



USCA Case #17-1155  Document #1701385 Filed: 10/25/2017 Page 36 of 71

06/documents/rmp_final rule_qgs_and_as_6-12-17_0.pdf (JA___ ); see
also attached Declaration of Agata Mclntyre, Northwest Clean Air
Agency, 99 6-13 (explaining risks to human health from pollution
emitted during chemical accidents).

The Accident Prevention Amendments were designed to decrease
the number and severity of chemical accidents, lessening these harms.
See 82 Fed. Reg. at 4,597; see also Fact Sheet at 1 (‘EPA’s changes to the
RMP rule will help protect local first responders, community members
and employees from death or injury due to chemical facility accidents”)
JA__ ).

The Delay Rule postpones implementation of these measures and
will thus increase the number and severity of chemical accidents. Based
on EPA’s findings discussed above, approximately 250 accidents causing
harm or damage would be expected to occur during the twenty months
the Delay Rule is in effect. Indeed, several notable accidents have already
occurred while the Delay Rule has been in place, such as the explosion at
the Arkema chemical facility near Houston and an accident at a coal-fired

power plant in Pennsylvania in August in which two workers died and
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four others were injured.? The delay in implementing the Accident
Prevention Amendments will thus likely harm the health and safety of
State Petitioners’ residents, who live near and work at subject facilities,
and damage natural resources nearby.

State Petitioners have standing to assert their quasi-sovereign
Interests in protecting their residents and their environments from such
harms. See, e.g., Massachusetts v. EPA, 549 U.S. 497, 519-21 (2007);
Hanford Challenge v. Moniz, 218 F. Supp.3d 1171, 1182 (E.D. Wash.
2016). The doctrine that States may lack parens patriae standing to sue
the federal government, see Massachusetts v. Mellon, 262 U.S. 447 (1923),
1s inapplicable here for two reasons. First, Mellon’s limit on parens
patriae actions is only a prudential limitation on Article III standing that
can be—and has been here—overridden by Congress. The Act expressly
confers a procedural right on States (and other parties) to challenge EPA

regulatory action under section 307(b)(1). See Massachusetts v. EPA, 549

3 See https://www.washingtonpost.com/news/post-
nation/wp/2017/08/30/texas-town-under-emergency-evacuation-as-
flooded-chemical-plant-nears-explosion/?utm_term=.466bbed55546
(Arkema chemical accident);
https://www.eenews.net/greenwire/2017/08/31/stories/1060059479
(Bruce Mansfield power plant accident).
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U.S. at 520 (citing concomitant procedural right to challenge denial of
rulemaking petition under section 307(b)(1)); Md. People’s Counsel v.
FERC, 760 F.2d 318, 322 (D.C. Cir. 1985) (“where the subject of challenge
1s Executive compliance with statutory requirements in a field where the
federal government and states have long shared regulatory
responsibility, we have no doubt that congressional elimination of the
rule of Massachusetts v. Mellon is effective”). Second, State Petitioners
are asserting rights conferred on them by federal law—here, the Act’s
guarantee of adequate safeguards to protect their communities and
workers from harm caused by chemical accidents. See Massachusetts v.
EPA, 549 U.S. at 520 n.17 (State has quasi-sovereign standing “to assert
its rights under federal law,” including the Act).

B. Proprietary Injury

The Delay Rule also will likely cause State Petitioners to incur
direct injury to proprietary interests. State Petitioners will bear
increased costs to respond to and investigate chemical accidents that
likely would have been prevented or mitigated had the Accident
Prevention Amendments gone into effect as scheduled. For example,

Washington conservatively spent $370,000 in non-recoverable funds
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responding to and investigating the Tesoro Refinery explosion, an
accident cited by EPA as demonstrating the need to strengthen the
existing regulations. See Declaration of Christian Bannick, Washington
Department of Labor & Industries, 49 10-12 (describing staff time and
expense from Tesoro Refinery investigation as a “unanticipated and
heavy blow to the Department’s budget”). As discussed above,
postponement of the Accident Prevention Amendments means that the
rate and severity of chemical accidents will likely continue, rather than
decline. As with prior accidents, including those in Washington, State
Petitioners will incur costs responding to and investigating these
accidents. Compelling facilities to adopt these safeguards without further
delay will therefore likely lessen the direct financial burdens on State
Petitioners. Chemical accidents also cause injury to state resources,
including impacts to airsheds and air quality. McIntyre Decl. 49 10-12.
These injuries provide additional, independent grounds for standing. See
West Virginia v. EPA, 362 F.3d 861, 868 (D.C. Cir. 2004) (EPA action that
makes i1t more onerous for State to address pollution causes cognizable

injury for State to assert Article III standing).

26

(Page 39 of Total)



USCA Case #17-1155  Document #1701385 Filed: 10/25/2017 Page 40 of 71

ARGUMENT
POINT 1

EPA LACKED STATUTORY AUTHORITY TO ISSUE THE DELAY
RULE

In the Delay Rule, EPA cited two provisions of the Act as providing
it authority to postpone the effective date of the Accident Prevention
Amendments pending reconsideration: section 307(d) and section
112(x)(7). 82 Fed. Reg. at 27,135. EPA asserted that it has general
authority under section 307(d) to set effective dates of its choosing, and
that its Delay Rule was also authorized by language in section 112(xr)(7)
granting the Administrator discretion to set effective dates. Neither
section authorizes the Delay Rule. To the contrary, the plain terms of
both provisions prohibit EPA from postponing the effective date of a final
rule promulgated under section 112(r)—and thereby excusing industry
compliance—simply because EPA wishes to reconsider the underlying

rule.
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A. Section 307(d) Authorizes Only a Single Three-
Month Delay During Reconsideration, Which EPA
Already Exhausted Here.

1. The statute expressly prohibits delays for purposes
of reconsideration outside of a single three-month
period.

EPA’s twenty-month postponement of the effective date of the
Accident Prevention Amendments violates the plain language of section
307(d), 42 U.S.C. § 7607(d). Once a rule is promulgated, section 307(d)
expressly provides that the rule remains effective even if it is being
challenged in court, and the “filing of a petition for reconsideration . . .
shall not affect the finality” of a rule and “shall not postpone the
effectiveness of such rule” 42 U.S.C. § 7607(b)(1) (emphasis added).
Similarly, if EPA convenes a proceeding for reconsideration based on
late-arising objections that are central to a rule’s relevance, section
307(d) again reiterates that “[sJuch reconsideration shall not postpone
the effectiveness of the rule.” Id. § 7607(d)(7)(B). Although Congress
provided a narrow exception to this principle in section 307(d)(7)(B),
which allows a stay of final rules pending reconsideration, that exception
1s expressly limited “for a period not to exceed three months.” Id.

(emphasis added).
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The Delay Rule’s twenty-month postponement of the effective date
of the Accident Prevention Amendments for purposes of reconsideration
violates this clear statutory language. EPA concedes that the purpose of
the Delay Rule is to “allow the EPA time to evaluate the objections raised
by the various petitions for reconsideration of the Amendments, consider
other issues that may benefit from additional comment, and take further
regulatory action.” 82 Fed. Reg. at 27,140. But EPA already delayed the
Amendments for three months for reconsideration, see id. at 27,135, and
section 307(d)(7)(B) prohibits any further delay on that ground.

The limitation on EPA’s authority to stay a promulgated Clean Air
Act rule—only for three months and only when certain reconsideration
factors are met—aligns with the statute’s primary purpose of protecting
public health and welfare by ensuring that promulgated rules take effect
and remain effective even if the agency revisits its reasoning. See id.
§ 7401(b)(1). Indeed, Congress amended 307(b)(1) in 1990 specifically “to
assure that the pendency of a petition for reconsideration does not delay
[judicial] review or limit the effectiveness or enforceability of EPA’s action
pending reconsideration or judicial review.” Senate Rep. No. 101-228

(101st Cong., 1st Sess.) at 372 (emphasis added) (ADD-116); see 104 Stat.
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2399, 2682 (1990). Congress further emphasized that reconsideration
does not postpone the finality or effectiveness of a rule: “[T]his
amendment reaffirms what both the language and legislative history of
section 307(b) demonstrate, that 1s, that Congress intended EPA
rulemaking action to be final upon final promulgation, not upon a
decision on reconsideration.” Id. at 372 (ADD-116).

Here, the Delay Rule frustrates Congress’s intent that, beyond a
three-month period, reconsideration not postpone a rule’s effectiveness.
EPA’s use of reconsideration of the Accident Prevention Amendments as
effectively a placeholder stay—so that it can decide whether to change
anything—violates the statute’s plain terms and undermines Congress’s
desire to ensure that reconsideration does not undercut “efficient
implementation of the Act’s regulatory program.” Id. at 372 (ADD-116).

2. EPA has no general authority to revise the effective
date of a final rule during reconsideration.

EPA’s attempt to cite its general rulemaking authority to
circumvent the plain language of the statute is foreclosed by this Court’s
precedent. The agency cannot use a general grant of authority in the Act
to avoid more specific limits on its power in the statute. See Clean Air
Council v. Pruitt, 862 F.3d 1, 9 (D.C. Cir. 2017) (rejecting EPA argument
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that it possesses authority under section 307 to stay rules under
reconsideration beyond the express authority contained in section
307(d)(7)(B)); NRDC v. Reilly, 976 F.2d 36, 40-41 (D.C. Cir. 1992)
(invalidating stay of emission standards under section 112 where agency
relied in part on general rulemaking authority).

In this case, EPA seeks to avoid the three-month limitation in
section 307(d)(7)(B) by asserting it has authority under section 307(d) “to
set effective dates unless other provisions of the [Act] control,” 82 Fed.
Reg. at 27,135, and to “revis[e]” existing rules, id. at 27,136. Under the
agency’s theory, there i1s no time limit on delaying rules under
reconsideration provided it follows notice-and-comment procedures. See
id. at 27,135. But EPA’s general rulemaking authority does not allow the
agency to disregard the specific limitations that Congress placed on
delaying the effective date of a final rule pending reconsideration.
Morales v. Trans World Airlines, Inc., 504 U.S. 374, 384 (1992) (“[I]t is a
commonplace of statutory construction that the specific governs the
general.”).

EPA’s reliance on section 307(d) to issue the Delay Rule is no

different from the agency’s unsuccessful attempts to rely on its general
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rulemaking authority in Clean Air Council and in Reilly to suspend final
rules. In Clean Air Council, EPA contended it had broad authority under
section 307(d) to reconsider rules—and, correspondingly, to stay them
during the reconsideration process. EPA cited section 307(d)’s “revision”
language as evidence that Congress intended EPA to have discretion to
issue stays for reconsiderations beyond the circumstances described in
section 307(d)(7)(B). See EPA Opp. in Clean Air Council v. Pruitt, Case
No. 17-1145, Doc. No. 1679831 (filed June 15, 2017) at 12. This Court
disagreed, finding that section 307(d)(7)(B) plainly limited EPA’s
authority to stay rules to situations where EPA could demonstrate that
the provision’s reconsideration criteria were satisfied. Clean Air Council,
862 F.3d at 9.

Similarly, in Reilly, the Court struck down an attempt by EPA to
delay emission standards it had promulgated under section 112 beyond
the three-month reconsideration period provided for in section
307(d)(7)(B). EPA justified the delay rule in that case, which it had issued
after notice and comment, on the need to avoid compliance costs for

industry while the agency decided whether to change the underlying rule.

976 F.2d at 39. EPA in Reilly relied in part on its general rulemaking
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authority under section 301 of the Act, which states that the
Administrator may issue rules as necessary to carry out his functions
under the Act. Id. at 40. The Court rejected EPA’s argument, finding that
the Administrator’s authority under section 301 to stay promulgated
standards was limited by the three-month limit prescribed in section
307(d)(7)(B), and that nothing in section 112 authorized that delay rule.
Id. at 41.

EPA’s attempt here to invoke its general rulemaking authority for
the Delay Rule is thus unavailing. See Clean Air Council, 862 F.3d at 9;
Reilly, 976 F.2d at 40;4 see generally Whitman v. Am. Trucking Ass’ns,
531 U.S. 457, 485 (2001) (EPA “may not construe [a] statute in a way that
completely nullifies textually applicable provisions meant to limits its

discretion”).

4 EPA contends Reilly is inapposite because, unlike in that case, the
Accident Prevention Amendments “were not promulgated to comply with
a court order enforcing a mandatory duty.” 82 Fed. Reg. at 27,137. But
that argument is beside the point. The question in this case i1s not
whether EPA must regulate as a threshold matter—it already decided to
do so in promulgating the Amendments. Rather, the question is whether
EPA has authority under sections 307(d) or 112(r)(7) to postpone the
effective date of that rule. As explained above, and below, see Point 1.B,
infra, it does not.
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B. Section 112(r)(7) Prohibits the Delay Rule

The Delay Rule also separately violates section 112(r)(7), which
authorizes EPA to set an effective date solely for purposes of “assuring
compliance as expeditiously as practicable” with a rule’s standards “for
the prevention and detection of accidental releases of regulated
substances and for response to such releases.” 42 U.S.C. § 7412(r)(7)(A),
(B) (emphasis added). The statutory language reflects Congress’s intent
that EPA ensure adequate safeguards are promptly put in place to
protect workers and surrounding communities from releases of
dangerous chemicals from accidents.

The Delay Rule violates this statutory mandate by excusing rather
than assuring industry compliance with the Accident Prevention
Amendments for nearly two years, and by doing so based on the agency’s
timeline for completing reconsideration rather than regulated entities’
ability to implement new safeguards. A rule “assur[es] compliance as
expeditiously as practicable” when it directs regulated entities to comply
with the rule as soon as those entities are able to “put into practice” their
obligations. See Ashton v. Pierce, 541 F. Supp. 635, 641 (D.D.C. 1982)

(defining “practicable”). The legislative history of section 112(r)(7)
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confirms that Congress intended EPA to set effective dates based on the
time necessary for facilities to implement required measures.>

In the Accident Prevention Amendments, EPA adhered to
Congress’ intent by establishing deadlines that assured industry
compliance based on what was practicable for facilities to achieve. EPA
set a March 14, 2017, effective date (sixty days after the rule was
published), when initial requirements would come into effect, and
considered an array of factors in setting later compliance deadlines. For

each of the main compliance obligations under the Amendments, EPA

5 For example, in describing the EPA Administrator’s obligation to
“establish an effective date for each regulation at the time it 1is
promulgated,” Congress repeatedly referred to regulated facilities’ ability
to comply with such effective dates:

The effective date may be different for new and
existing facilities and requirements for new
facilities may be applicable to facilities which
begin construction at any time after the
requirement 1s first proposed. Generally,
requirements which only mandate changes in
procedure can be implemented by new and
existing facilities almost immediately. However,
other changes which involve capital investment or
the development of specialized programs may
require more time to implement at existing
facilities.

S. Rep. No. 101-228 at 245 (ADD-111).
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explained why the respective compliance deadlines were achievable by
regulated facilities. See 82 Fed. Reg. at 4,676-78. For example, regarding
emergency response coordination requirements, EPA found that one year
would be “sufficient to arrange for and document coordination activities.”
Id. at 4,677. By contrast, for the obligation that facilities adopt “root
cause” analysis to ascertain the cause of an incident that could have
resulted in a catastrophic release, EPA explained that a four-year
compliance date was necessary “to allow facility owners and operators
sufficient time to establish training and program development activities.”
Id. at 4,676.

In the Delay Rule, however, EPA abandoned any effort to assure
expeditious compliance with the Accident Prevention Amendments, and
indeed specifically noted that “[cJompliance with all of the rule provisions
1s not required” during the entire twenty-month delay. 82 Fed. Reg. at
27,142. Moreover, to justify this delay, EPA improperly focused on what
timing was “practicable” for the agency to reconsider and take further
comments on the Amendments, rather than on what would have been
practicable for regulated facilities to accomplish. See, e.g., id. at 27,135

(“three months was insufficient to complete the necessary steps in the
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reconsideration process”) and 27,136 (A delay of 20 months is a
reasonable length of time to engage in the process of revisiting issues in
the underlying Risk Management Program Amendments”). But agencies
cannot “depart from a prior policy sub silentio.” See FCC, 556 U.S. at 516.
And EPA did not rebut (or even propose to rebut) any of the findings of
practicability for facilities in the underlying rule. Nor did EPA determine
that compliance based on the initial effective date was impracticable or
that a later effective date would further the statute’s risk-reduction aims.
Section 112(r)(7) forbids EPA from deferring the effective date of a final
rule under these circumstances.

EPA contends that it has significant discretion in setting (or re-
setting) effective dates because section 112(r)(7) “does not contain any
language limiting ‘as expeditiously as practicable’ to an outside date (e.g.,
‘In no case later than date X’),” 82 Fed. Reg. at 27,136. But this argument
misses the point because the agency did not tie its finding of
“practicability” to relevant factors in the statute—namely, the ability of
regulated facilities to achieve compliance as expeditiously as practicable.
See Reilly, 976 F.2d at 44 (Silberman, J. concurring) (rejecting as

unreasonable EPA’s interpretation that section 112(d)(9) of the Act
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authorized delaying emission standards because EPA sought “to exploit
the ambiguity rather than to resolve it, and to advance its own policy
objectives rather than Congress™).

EPA further contends that, in determining the practicability of a
rule’s effective date, it may consider “confusion” that might ensue if the
March 2017 effective date remained in place while the agency considers
whether to change the Accident Prevention Amendments. 82 Fed. Reg.
at 27,139. But to the extent there would be “confusion” if facilities
1mplemented the rule’s safeguards, only to have EPA change them later,
such a scenario would be of EPA’s own making, not the product of
circumstances beyond its control. This “confusion” justification for
postponing the underlying rule to accommodate EPA’s policy changes is
not a reasoned basis for its delay action. See NRDC v. Abraham, 355 F.3d
179, 204-05 (2d Cir. 2004) (rejecting application of “good cause” exception
to Administrative Procedure Act’s notice-and-comment requirement
based on “an emergency of DOE’s own making”); compare Council of the
Southern Mountains, Inc. v. Donovan, 653 F. 2d 573, 582 (D.C. Cir. 1981)
(upholding six-month stay of regulatory deadline for mining companies

to comply with requirement to upgrade portable respirators based on
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circumstances beyond the agency’s control—i.e., failure of manufacturer
to complete field testing of the safety equipment).

POINT I1
THE DELAY RULE IS ARBITRARY AND CAPRICIOUS

Even if EPA were authorized to suspend the Accident Prevention
Amendments pending reconsideration, the agency must further show
that it has satisfied its obligation to consider all relevant factors and “give
adequate reasons for its decisions.” Encino Motorcars LLC v. Navarro,
136 S. Ct. 2117, 2125 (2016); see Motor Vehicle Mfrs. Ass’n v. State Farm
Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (agency must “examine the
relevant data and articulate a satisfactory explanation for its action
including a rational connection between the facts found and the choice
made” (internal quotation and citation omitted)). Furthermore, when, as
here, an agency has reversed course from a prior rule in a way that
contradicts the factual findings that “underlay its prior policy,” it must
provide “a reasoned explanation ... for disregarding facts and
circumstances that underlay or were engendered by the prior policy.”
FCCuv. Fox, 556 U.S. at 515-16. Here, the Delay Rule fails to satisfy either

criteria.
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A. EPA’s Decision to Effectively Rescind the Accident
Prevention Amendments for Twenty Months
Impermissibly Disregarded Its Findings about the
Need for the Rule and the Rule’s Benefits.

EPA issued the Accident Prevention Amendments after a series of
catastrophic chemical incidents underscored the pressing need for
improved safeguards. See 81 Fed. Reg. at 13,644. The agency concluded
it needed to do more to “further protect human health and the
environment from chemical hazards,” 82 Fed. Reg. at 4,595, and that
specific regulatory improvements could reduce the probability and
severity of chemical accidents, 81 Fed. Reg. at 13,643. The Delay Rule
effectively rescinds these regulatory protections for twenty months
during EPA’s reconsideration. See Public Citizen v. Steed, 733 F.2d 93,
98 (D.C. Cir. 1984) (concluding that interim suspension that eliminated
regulatory obligations “should be treated as a revocation”). But EPA lacks
any legitimate rationale for disregarding its prior findings and issuing a
blanket postponement of the Amendments.

In promulgating the Delay Rule, EPA did not find that the
Amendments are deficient or that, if left in place pending
reconsideration, will fail to protect the public and the environment from

chemical accidents. In fact, in its response to comments on the Delay
40
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Rule, EPA stated that it “does not now concede that it should make the
particular regulatory changes [to the Amendments] that these
commenters have recommended, or that the Agency made errors in its
regulatory impact analysis or rulemaking procedures.” See Delay Rule
Response to Comments (June 8, 2017) at 24 (JA___ ).

Indeed, the current EPA continues to stand behind the policies and
findings that led to the Accident Prevention Amendments. When EPA
finalized the Delay Rule, it issued a fact sheet emphasizing the costs and
harms of reportable accidents, as well as the continued need for the
Amendments to “help protect local first responders, community members
and employees from death or injury due to chemical facility accidents.”
Fact Sheet at 1 (JA___ ). And EPA adhered to its view that changes to
the original regulations are necessary because over the last ten years
“there have been more than 1,517 reportable accidents,” which “were
responsible for 58 deaths . . . and over $2 billion in property damages.”
Id.

Furthermore, the findings EPA made when promulgating the
Accident Prevention Amendments remain the agency’s only position on

those 1ssues. For example, EPA found that the rule would improve
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existing safeguards to protect workers and communities from chemical
accidents in light of “lessons learned.” See 82 Fed. Reg. at 4,595. And it
found the rule would reduce fatalities, injuries and property damage, and
avold emergency response costs and environmental impacts from the
chemaical accidents that occur roughly every other day. Id. at 4,597, 4,684.

EPA provided no reasonable justification for eliminating these
benefits for the twenty-month period of the Delay Rule. EPA suggests
that its twenty-month delay “simply maintains the status quo.” 82 Fed.
Reg. at 27,138. But as this Court recently recognized, suspending a rule’s
effective date amounts to a substantive change in law that alters “rights
and obligations” of affected parties during that period. Clean Air Council,
862 F.3d at 6-7; see also California v. BLM, No. 3:17-cv—03804, 2017 WL
441609 (N. D. Cal., Oct. 4, 2017) (rejecting agency’s argument that
postponing future compliance dates preserved the status quo, where their
purpose of the dates was to provide industry time to adjust operations to
come into compliance).

EPA’s further argues that freezing the Accident Prevention
Amendments while it decides whether to change them is reasonable

because the benefits of complying with the rule’s near-term deadlines are
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“speculative” and the benefits of compliance with post-Delay Rule
deadlines would not be affected. 82 Fed. Reg. at 27,139. These arguments
are meritless and, indeed, directly rebutted by EPA’s own
determinations. See id. at 4,598, Tbl. 4.

First, compliance with several provisions of the Accident
Prevention Amendments was required either upon the March 2017
effective date or within a year later—both within the Delay Rule’s
postponement period. The Delay Rule thus has the immediate effect of
postponing these measures and deferring the Amendments’ important
safety benefits. For example, the rule improved the process of
investigating incidents by specifying the types of individuals that must
be on certain investigation teams, requiring completion of investigation
reports within twelve months, and specifying additional topics to be
included in such reports. See 82 Fed. Reg. at 4,699, 4,701 (40 C.F.R. 68.60,
68.81). These provisions, now delayed, would have applied to the
investigation of certain incidents starting in March 2017. See id. at 4,696
(40 C.F.R. 68.10(a)(4)).

In addition, facilities were to comply with the emergency response

coordination requirements of 40 C.F.R. 68.93 by March 2018. See 82 Fed.
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Reg. 4,696 (40 C.F.R. § 68.10(b)). In other words, between March 2017
and March 2018, facilities would have had to improve coordination with
local emergency planning and response organizations. EPA had
explained the need for these new requirements by finding that “poor
coordination between chemical facilities and local emergency responders
has been identified as a factor contributing to the severity of chemical
accidents,” including at West Fertilizer. 81 Fed. Reg. at 13,671. Now,
because of the Delay Rule, facilities and emergency responders will be
less safe. For example, facility owners will not have to determine if
response organizations’ emergency plans address their facilities, nor will
owners need to ensure that emergency response organizations are aware
of the existence, quantities, and risks posed by regulated substances at
their facilities. 82 Fed. Reg. at 4,701 (40 C.F.R. § 68.93).

EPA’s attempt in the Delay Rule to write off the benefits of these
initial and near-term obligations as “speculative but likely minimal,” 82
Fed. Reg. 27,139, is not supported by any factual findings, much less the
“more detailed justification” necessary for EPA to establish that its
previous findings to the contrary should be disregarded. See FCC v. Fox,

556 U.S. at 515. “[A]n agency’s decision to change course may be arbitrary
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and capricious if the agency ignores or countermands its earlier factual
findings without reasoned explanation for doing so.” Id. at 537 (Kennedy,
J., concurring).

Second, for several provisions, EPA set compliance dates several
years after the initial effective date because EPA found that owners and
operators would need that time to prepare. See 82 Fed. Reg. at 4,696 (40
C.F.R. 68.10(d)). For these provisions, facility owners were supposed to
use the intervening years to “understand the revised rule; train facility
personnel on the revised provisions, learn new investigation techniques,
as appropriate; research safer technologies; arrange for emergency
response resources and response training; incorporate change into their
risk management programs; and establish a strategy to notify the public
that certain information is available upon request.” Id. at 4,676. Under
the Delay Rule, facility owners have no reason to begin such
preparations. As EPA itself explained in issuing the Delay Rule, the
purpose of its postponement is to ensure that the regulated community
does not have “to prepare to comply with . . . rule provisions that might
be changed.” Id. at 27,139; see also Delay Rule Response to Comments at

19 (JA ) (“without such a delay, regulated parties would need to
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expend resources to prepare for compliance with the [Accident
Prevention Amendments’] provisions”).

EPA contends, nonetheless, that because most provisions have a
compliance date of 2021, “any benefits from compliance would not be
1mpacted,” 82 Fed. Reg. at 27,139; see also id. at 27,140 (Delay Rule would
have “minimal effect on the benefits” of complying with 2021 deadline).
But because regulated entities do not have to take these preparatory
steps while the Accident Prevention Amendments are delayed, they may
not be ready to meet these later compliance deadlines, even if EPA
concludes after reconsideration that the rule was appropriate in all
respects. If a facility needs four years of lead time to meet a particular
obligation (as EPA determined for many of the rule’s provisions), the
facility’s owner will surely argue at the end of any reconsideration that it
needs at least the same four years from that point. In other words, the
Delay Rule affects the timing of all of the Amendments’ substantive
provisions. EPA was not entitled to ignore the obvious consequences of
its decision when issuing the Delay Rule.

In short, EPA’s abandonment of the benefits of the Accident

Prevention Amendments for a period of twenty months is “the sort of
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‘swerve’ from prior policy that requires explanation.” Shieldalloy
Metallurgical Corp. v. Nuclear Regulatory Comm’n, 707 F.3d 371, 381—
82 (D.C. Cir. 2013) (quoting Greater Boston Television v. FCC, 444 F.2d
841, 852 (D.C. Cir. 1970)). Yet EPA fails to show a recognition that the
Delay Rule directly undermines the underlying safeguards it continues
to tout, and has failed to conduct any serious analysis that would justify
a twenty-month rescission of the critical safeguards it justified with
comprehensive findings. See Am. Wild Horse Pres. Campaign v. Purdue,
2017 WL 4385259, at *5-*6; (agency acted arbitrarily when it failed to
acknowledge it was changing boundaries of protected lands); State Farm,
463 U.S. at 57.

B. EPA’s Stated Rationales for the Delay Rule Are
Inadequate.

1. The Bureau’s announcement on the cause of the West
Fertilizer fire does not provide a reasoned basis to
postpone the entire Accident Prevention Amendments
for twenty months.

The only finding EPA made in issuing the Delay Rule was that the
Bureau’s announcement of the cause of the West Fertilizer fire requires
reconsideration of the Accident Prevention Amendments. 82 Fed. Reg. at

27,134-35. But even if reconsideration of a rule could provide a basis to
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delay its effective date for more than three months—which it cannot (see
Point I.A, supra)—EPA has failed to reasonably explain why
consideration of the finding warrants a twenty-month delay of the entire
rule.

First, EPA already considered the cause of the West Fertilizer fire
in promulgating the Accident Prevention Amendments. EPA was aware
of the finding when it issued the final Amendments. In fact, EPA
responded to four sets of comments that discussed the Bureau’s finding,
and ultimately concluded that it did not warrant any changes. Response
to Comments at 247-49 (JA__ - ). And the possibility the West
Fertilizer fire was caused by arson was in the public domain even prior
to EPA’s proposal of the Amendments. The Chemical Safety Board’s
report, issued in January 2016, listed arson as one of three potential
causes of the fire. CSB Investigation Report 2013-02-I-TX at 15 (JA___ ).

Second, the West Fertilizer incident was only one of several high-
profile incidents EPA cited in the Accident Prevention Amendments as
warranting improvements to the 1996 regulations. As the preamble of
the proposed Amendments and the 2012 petition to strengthen the

existing rule reflected, numerous explosions, fires, and chemical releases
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that occurred prior to the West Fertilizer incident spurred the
amendments. 81 Fed. Reg. at 13,644. And in fact, EPA made this point
in response to comments on the Bureau’s finding. Response to Comments
at 248 JA___ ).

Third, EPA’s attempt to use the Bureau’s finding to justify a delay
to further consider security concerns is unavailing. EPA extensively
considered security issues, explained its reasoning, and also revised the
proposed Accident Prevention Amendments to address commenters’
concerns, including making changes to the information sharing
provisions. See Response to Comments at 53-54, 143, 190-91, 195-197,

199-200, 202-203, 247, 251 (JA- - , - , ; - ;

- , - , , ). Moreover, the Bureau did not find that

the West Fertilizer fire was caused by a security breach related to
disclosures made by the facility—the principal types of disclosures
required by the Amendments.

Finally, whatever dispute there may be about the cause of the West
Fertilizer fire, there is no dispute, as the Chemical Safety Board found,
that a subsequent failure to communicate hazard information to first

responders to the fire resulted in a number of avoidable deaths. CSB

49

(Page 62 of Total)



USCA Case #17-1155  Document #1701385 Filed: 10/25/2017 Page 63 of 71

Investigation Report 2013-02-1-TX at 112-115 (JA____ - ). Thus, there
was no basis for EPA’s decision to postpone all of the provisions of the
Accident Prevention Amendments—including those that improve
coordination with emergency responders and that would accordingly help
avoid one of the problems exemplified by the West Fertilizer fire. Indeed,
EPA itself has noted that, regardless of the cause of the West Fertilizer
incident, emergency responders like those responding to that incident
need additional training on how to respond to incidents at chemical
facilities. Response to Comments at 248 (JA__ ).

For these reasons, EPA has not given a reasoned justification for
delaying the effective date of the Accident Prevention Amendments.
EPA’s current position on the West Fertilizer incident stands in complete
contrast to its prior position. EPA’s “failure to come to grips with
conflicting precedent constitutes ‘an inexcusable departure from the

)

essential requirement of reasoned decision making.” Ramaprakash v.

FAA, 346 F.3d 1121, 1124-25 (D.C. Cir. 2003) (citing Columbia Broad.

Sys. v. FCC, 454 F.2d 1018, 1027 (D.C. Cir. 1971)).
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2. EPA has not explained its blanket delay of every
deadline in the Accident Prevention Amendments.

Even if delay of some portion of the Accident Prevention
Amendments were justifiable (the case for which is entirely absent here),
EPA has not reasonably explained its decision to issue a blanket delay of
the entire rule. Congress directed EPA to compel regulated entities to
comply “as expeditiously as practicable,” and Congress has explained
that “requirements which only mandate changes in procedure” can be
implemented “almost immediately.” 42 U.S.C. § 7412(x)(7); S. Rep. 101-
228 at 245 (ADD-111). Given these directions, and in light of an agency’s
duty to consider and explain its rejection of any “reasonably obvious
alternatives” to a proposed rule, it was incumbent on EPA to justify why
1t chose a blanket delay instead of a more tailored postponement. See
National Shooting Sports Found., Inc. v. Jones, 716 F.3d 200, 215 (D.C.
Cir. 2013). Most glaringly, EPA has not explained why it was necessary
to postpone the changes in procedure that were to become effective within
the twenty-month delay period.

For changes that were to become effective immediately in March
2017, such as requiring that process safety information be kept up to

date, see 82 Fed. Reg. 4,699 (40 C.F.R. § 68.65(a)); see also Point 11.A.1,
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supra (discussing other provisions that would immediately take effect),
EPA offered no explanation for a twenty-month delay other than citing
general concerns about “confusion” that EPA’s delay may have created.
See id. at 27,139. As explained above, the agency cannot cite “confusion”
1t may have caused by freezing the Accident Prevention Amendments as
grounds to delay it. And of course, there would be no confusion if EPA
had decided to clearly direct facilities to comply with these obligations.
For the emergency response coordination improvements required
by 40 C.F.R. 68.93, EPA justified the delay based on the concern raised
by reconsideration petitioners with language in § 68.93(b) about
additional information facilities must provide to local emergency

planning and response organizations upon request. Delay Rule Response

to Comments at 34-35 (JA - ). But EPA did not propose to
grant reconsideration on this issue, and regardless, the agency failed to
explain why other enhanced safeguards in § 68.93—such as coordinating
with emergency response officials “to determine how the stationary
source 1s addressed in the community emergency response plan and to

ensure that local response organizations are aware of the regulated

substances at the [facility],” 82 Fed. Reg. at 4,701 (40 C.F.R. 68.93)—could
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not be implemented on schedule. EPA’s failures to reasonably explain the
blanket suspension of the entire Accident Prevention Amendments
renders the Delay Rule arbitrary and capricious. See State Farm, 463
U.S. at 48 (“At the very least this alternative way of achieving the
objectives of the Act should have been addressed and adequate reasons

given for its abandonment.”).

CONCLUSION

For the reasons set forth above, the Petition should be granted
and the Delay Rule vacated.
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words, the combined word amount of the two briefs is less than 22,000
words.
2. This document complies with the typeface requirements of
Fed. R. App. P. 32(a)(5) and the type-style requirements of Fed. R. App.
P. 32(a)(6) because this document has been prepared in a proportionally
spaced typeface in 14-point Century Schoolbook.
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Michael J. Myers
Senior Counsel
The Capitol

Albany, New York 12224
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CERTIFICATE OF SERVICE

I certify that on October 25, 2017, the foregoing Opening Proof Brief
of State Petitioners was electronically filed with the Clerk of the Court
for the United States Court of Appeals for the District of Columbia
Circuit through the Court’s CM/ECF system, which effected service upon

counsel of record through the Court’s system.

/s/ Michael J. Myers
Michael J. Myers

Senior Counsel

The Capitol

Albany, New York 12224
(518) 776-2382
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Air Alliance Houston, et al .,

Petitioners,
Case No. 17-1155
v (consolidated with
U.S. Environmental Protection Agency, et al., Case No. 17-1181)

Respondents.

DECLARATIONS PROVIDING ADDITIONAL SUPPORT for
STATE PETITIONERS’ STANDING
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Air Alliance Houston, et al .,

Petitioners,
Case No. 17-1155
v (consolidated with
U.S. Environmental Protection Agency, et al., Case No. 17-1181)

Respondents.

DECLARATION OF AGATA MCINTYRE
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DECLARATIONM OFF AGATA YUINTYRE

LAGATA MUINTYRE, declare under penalty ol pejurey mler the liws of (he State of

Washingalon that the fomgoangz 1% true and conrept:

I Cann the Bogineering banager il the Mathwest Clean Air Agency in Mount
Vemon, Washington, a position 1 have beld fur morg tham 2 years,

2. 1 havie 3 Bachelor's of Science in Chemical Fagingering from Montiana State
Liniversity - Bozeman. | have been licensed g5 a Professional Engineer - Chemicyl Eagincering
im Lhe Siawe of Washangwon since 2004,

i I have 18 years of expenence with permitting and evaluating air emissions from
enclustrial sources. 1 have spent 16 years as a penmit wriner, tnspeclor, senior enginse, and
engriesrng manager @ the Pregel Sound Clean Al Agency in Seatlle, Washinglon. and the
Norhwest Clean Ate dgency 3n Moo Yemon, Washington. My experience includes eslimating
i exnigsens from the ppertion of Imdwstrial equipaent and evaloanng the ambient aic guality
IMpacts trom equipment operalion.

d. The Northwest Clean Air Apency (NWCAAY is 1asked with protecting air quality
en Whatcom, Skapl, and sland Counties of Washington State and eafureimg federal, state, and
lcal wir qualny regulations for sationary sources n dhese conntics. Stationary souces inelude
Eoddings, steuctores, Eaenleties, and installabons diat enik, ar may emit, 4t conlaminants. Gae
such factlity is (the Tesoro Refining and Marketing Company { Tesoro) oil tefinery lncarzd in
Anacartes, Skamt County, Washinpton.

5. The NWCA A monilors autedoar air guality for a greup of air jsdlutsets known as
“oniena sr pollwiants”, for which de United Staies Bovironmental Protection Agency (U5 EPA)

has get Mational Arnbaenl Air Cality Standards (NAAS). The TS EPA sel NAADS under the
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AuLhariny ol the Teceral Cleam Aiv A Lo proiect podlic health, welfaee, and the snvieonome .
MAACQE apply Lo cutdac aiv ihroupeho 1he Unnied Siates.

i, The buramng ol hcdhacucbons like renoal gas, dwesel, and others produces
crambusan ppslucts sead byproduels. The list of potential combustion produces and byprodiets,
16 large, bue in pencral, the following are commanly present feom the buewing of hvdrocarbens:;
carbun dlipsade (COh), waler (H20H, corbom mencaide o000, nnrogen oxides (incleding mitrogen
digside, MUh), praroeulate maer (PR suMtor diogide (5804), and unborned bydmcarbons,

7. In addition, amaller quantities of ar kexics identified by US EPA as Haranlous
Alr Pollutants thal maay cause cancer or fher serious health effec s, are (reguent]y relcased
durimng the burning of hydoocarhens. The amount and type of Hazwdous Adr Pollecants meleased
15 dependent un s hast of factors, including the Lepe of hylncarbons burned and the impurices
presant wilh the lpdeocarbons.!

g The LIS EPA has set KAAQS Tor the following criteria air pellatancs, wlich ane
alse combusien proclucts and byproducts: carban monoxide (OO0, nilrogen disxide (N02),
particulate matler {UBA1, and sulfue dackids (S0h), In addition, unburned hydeocarhans and
mitrasgen oxides from combuastion can combine io te aomosphere o form ozone. The U% EPA
has alao el 1 NAALQS Tor orgme.

2 As moted i the May 1, 2014, U5 Chemical Safety Board investligatien reporl, on
Apiil 2, 20140, Tesory ceperienced a calasicophic faildue of a beal sxchanger, releasing heated
hydrogen and naphtha wnto the atmosphere, These chemicals ignited upan release, saesing an

ek [Avsiom amd a fire thal continecd to burn for moce than thmee hours,

* Chapter 1 of L5 EPA Air Emission Factors and Quaan tificalio nowahsite,
Rekps: ) fuwiwd epaaowyitns cho eflapd 2 f2h0 1 indrx. hgml.
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. Ax it sbove, when vdrocarbons, meludimg naphtha, ace hornel, thew relesse
cambustion prodacts al byprddocts, The Apcld 2, 2000, Tesarae [ire released criteria aire
pollutaniy ingluding, but noc limited ey, csrbon monexide, nigogen dioxide, parlicalate maiter,
and likely alio relessed Hozardous Aar Pollulants.

11, Criteria aie pollulants are regulated because of Lheir patential w cause adverse
health ompacts, cspecially wit repacd o sengilive populations such as people with asibma,
children, and the elderly. They are also regulated to proweet againgl damage w antmals, crops,
vepetalion, and buildings ?

2. Hazardews Air Pollutants are regulated because Ihey are known 1o canse cancer
ancd ather seercous health impacts, iocloding damage to the immue syslem, as well as
meurological, reproductive, developmental. and respiratery damage.

13, Indusiial aceulents can also result in the release ol air plomes containing Criteria
Adr Pollutans amd Hazgardows Air Pollutaos thal may drift into populated or rezidental srews,
Fur cxample, the City of Anacories lics approximately one and 3 hall milcs northwest of two
petroleum refinmg tamlicies, iacludiag die Tesvro famliny. Because of dheie prosiminy, industcial
aocidemts can cesull in cvacuations, “shelwer-in-place” vreders, and other cmeraency TRAPROnNE
rieasures for cities like Anacortes.

Dratel rhig I,E* day of Octeber, 2017, ol Mount Vermon. Washington.

|
| /] <
\J ' :

ACATA MCINTYRE

“ https./f19january 2017 s ape o .cpa.gov/air-2 micsions-i nverntanes i -mmissiga 5. sources_htmil
T https e epa gouihapshealth-and erorenmaptal-edieo < hyeardous-ar-pellutants
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Air Alliance Houston, et al .,

Petitioners,
Case No. 17-1155
v (consolidated with
U.S. Environmental Protection Agency, et al., Case No. 17-1181)

Respondents.

DECLARATION OF CHRISTIAN BANNICK
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DECLARATION OF CHRISTIAN BANNICK
I CHRISTIAM BANNICE, declare as follows:

I The follewing is based upon my personal knowledge, and i called and sworn as a
witness, | could competently testify thereto,

2, | am an Industrial Hygienist at the Washington State Department of Labor &
Industries. Division of Occupational Safety and Health, a position | have held for 26 vears. |
have a Bachelor of Science in Biology from Central Washington University and have 30 vears’
experience with industrial and occupational safety in a variety of industrial setiings. including
facilities that handle hazardous chemicals. | have specialized training in process safety, and
served as the Process Satety Specialist for the Division of Oceupational Safety and Health since
| 998, Process safety encompasses engineering and management safety practices specific 1o
preventing catastrophic accidents involving highly hazardous chemicals: 1 have been a Certified
Industrial Hygienist since 1997,

&, Washington™s Division of Occupational Safety and Health is tasked with
enforcing the Washington Indusirial Safety and Health Act, Chapter 49.17 RCW. Pursuant 1o the
Act. the Department of Labor and Industries has adopted specific requirements for emplovers
whao use. store, or manufacture highly hazardous chemicals, with the goal of preventing or
minimizing the consequences of catastrophic releases of toxic, reactive. flammable, or explosive
chemicals. The facilities subject to these rules. known as the Process Safety Management Code,
are in large part the same facilities subject w the ULS. Environmental Protection Agency's
(EPA’s) Risk Management Program.

4, In addition o its regulatory functions, the Department of Labor & Industries also

has a statutory mandate to investigate and analvze industrial catastrophes, serious injurics, and'or
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fatalities that occur in the workplace, including facilities subject to the Process Safety
Managemeni code and EPA's Risk Management Program, We also investigate other non-fataliny
or pon-injury incidents on our own initiative or following incident reponts submitted by third
parties. My duties include conducting such investigations on behalf of the State. Statewide,
Washington employs approximately 175 full-time industrial hygienists and safety specialists to
conduct these investigations across all industries with four full-time inspectors dedicated sofely
to facilitics covered by the Process Safety Management code. So far in 200 7. there have been 28
workplace fatalities in Washington,

3. Investigations into workplace accidents also often involve outside, specialized
expertise in various fields. For example, investigations involving petroleum refining facilities
often require expents knowledgeable on the refining process as well as the engincering associated
with the injury-causing agent or agents. In those cases, the Depantment of Labor and Industries
will contract out for this work at market rates.

i, There have been two major disasters with multiple fatalities at Washington
petroleum refineries in the last 19 years. In 1998, six workers were killed in an explosion at the
Equalon Puget Sound Refining Co. facility in Anacortes, Washington,

7, Meore recently, in the early moming hours of April 2, 2000, a heat exchanger in
the Catalytic Reformer/Naphtha Hydrotreater unit o the Tesoro Refining and Marketing Co.
refinery (also in Anacortes, Washington) catastrophically failed during startup activitics, The
failure caused a large volume of extremely hot hydrogen and naphtha o escape and suto-ignite
upon release 1o the atmosphere. Seven workers were caught in the resulting lirehall and badly
burned. All succumbed to their injuries within 22 days from the incident. To my knowledge. all

of the workers killed were Washingion residents.
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8 In addition to the human casualties, the Tesoro fire burned for 3 howrs until it was
finally braught under control. The fire caused extensive damage to the facility and resulted in the
Tesoro refinery being shut down for seven months.,

0. | 'was assigned s the kead investigator on the 2010 Tesoro explosion, with three
and sometimes four investigators working under my supervision during the course of the
investigation, Our investigation began the same dav as the incident, with m v team mobilizing o
the site to formally open the investigation with the facility owner afier determining it was safe to
be on-site, During the course of the investigation. and as with other investigations, we identified
and interviewed witnesses, negotiated early evidence preservation with the facility operators, and
began working on an evidence scourity plan t ensure key pieces of evidence were not destroved
in the response to the incident. As the investigation progressed, we conducted site visits to obtain
photo and video evidence, constructed a detailed timeline of events, and obtained and reviewed
an enormaons volume of documentation from the facility operator. In all, the investigation took
the full time {a minimum of 40 hours per week) of both myself and the members of my team for
the entire six months it took to complete the investigation.

10, Because the incident invalved a detailed understanding of the refining process, |
was also required to retain an ouside consulting firm with expertise in this field, Although | had
ane point of contact with the consultant, the consulting work was performed by a team with
expertise in multiple subject arcas, including the refining process, failure mechanisms, ete.

1. During the course of the investigation. and during issuance of the resulting
penaliy, 1 also obtained substantial assistance from Washington Labor and Industries attorneys
and the Washington Attorney General™s Office, Those sttorney costs are billed hack to the

Department of Labor and Industries and comes out of the Department’s legal services budget.
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Because Tesoro appealed the penaliy, legal assistance continued long afier the investigation
concluded and s, in fact. ongoing.

12, Asthe investigation lead. | was involved in developing the staffing and budgeting
needs necessary 1o complete the investigation within the statutorily mandated timeframe.
Although it is difficult to arrive at an exact sum expended during the course of the investigation.
the six-month period during which | and my team worked exclusively on the Tesoro
investigation cost the State ar feasi $289,000, This is combined with expert expenses of
approximately $81,000, This does not include legal support for the investigation, which |
understand was another significant expense. In total, the investigation constituted an
unanticipated and heavy blow to the Departiment”s budger. None of these costs 1o the State are
recoverable.

3. Concurrent with the State’s investigation into the Tesoro disaster, the United
States Chemical Salety and Hazard Investigation Board {the “Chemical Safety Board™)
conducted its own investigation into the event, Per its usual process following such events, the
Chemical Safety Board included a number of recommendations to the facility operator and state
and federal regulators—including EPA—arising from the lessons leamed from the event 1t is my
understanding that the amendments 1o EPA™s Risk Management Program Rule, delaved by the
action subject 1o the current Petition for Review in this case, were made in part to prevent
incidents like the Tesoro disaster, with the Tesoro disaster mentioned specifically in the final
Rule.

4. As noted, Washington also contains regulatory authority over facilities covered by
EPA’s Risk Management Program, and the State attempts to work cooperatively with the federal

PIOECAM.
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15, Where. however, the federal government fails to adequately regulate worker
safety, the State is often compelled to step up to fill any gaps. The Department of Labor and
Indusiries is cumently working on amendments o its regulatory scheme to increase safety
standards in Washington. That said, uncertainty at the federal level also makes it more difficult
for the state w0 coordinate and harmonize its rulemaking efforts.

6. Inmy experience at the Department of Labor and Industries, and as a trained
industrial hygienist, lax regulation of work environments leads to an increase in workplace
accidents, with a corresponding increase in State investigations, These investigations. especially
those involving the complex and often devastating results of incidents at facilities that handle
hazardous chemicals, such as the Tesoro and former Equalon facilities. consume a significant
amount of Sate resources,

I certify under penalty of perjury that the foregoing is true and correct.

Dated this ﬁ%}' of October, 2017, iHW'H Washingion.

By iha |

Christian Banmick
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Air Alliance Houston, et al .,

Petitioners,
Case No. 17-1155
v (consolidated with
U.S. Environmental Protection Agency, et al., Case No. 17-1181)

Respondents.

ADDENDUM TO STATE PETITIONERS OPENING BRIEF
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ADDENDUM - TABLE O CONTENTS

Title Page #
Statutory Provisions

42 U.S8.C. § T401 ADD-1
42 U8.C. § 7112 ADD-6
Regulatory Provizions

40 C.F.R. Part 68 ADD-37
82 Fed. Rey, 4,696 {(Jan. 13, 2017) ADD-¥Y

(amendmaonts to Part 68)

Legislative History
Senate Rep. 101-228 (excerpts) ADD-9Y
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pRMsEinnad  natkgmincds ot exyeertiag o
Mwnibrgy eiltlng W opnviic bwuliie 4ntinon-
ontal pollutien ard Jadustolal avglere, ''ne
dulaet cf the Roard of Directors shull e ta de.
tormias pelicy and research guidedines. subnue
VISWS YOI NCRCAN sTDSET2 /and cha panhne 4;2d
lun Ryiedle meporta nf cantse Nedings al
RGEIVILIRE,

(3) Septific Advicory Panel

Tha Tean] of Dimector: ghall be wdvlzed oy 4
Seivnliize &dvisusy Eaogel, the 18 membetn of
woich sbal. b= appaintad Bx ke Erzod, and to
wenlede eminenE mamhers nf Bha selannliie aind
e Vel comnmunlules The Dsusl anviubessbp
nuy Duslude 2cenliste wish relevanl wxpect
ence feewt Ene Natisnal Twritutn af Bnvisgg-
mentil Heloh Sglsnnen, che Center ar Dl
aare Qenteel. the Buvicemnenatal Prowssiuion
Avonsy. tav Hailvoal Ciocer [owtitate. and
oibers, and e Parel sholl annducs peer T
view and evaloate rescaich resalts. The FPancl
=hall aszziab the Esard i devaloping the re.
seacrk ARCNAR, YoULRwing. poo)aRrals and Sopli-
aaticnz  aad adeige o tbe awwelifg 0 re-
BT IR VTR EN
(<} Fundiog

Tha ceater gluls by estayiished and (Lrded

with kot Fodernl and privats soucca juncs.
1g) Savings provisiao

(1) Nvuulaeds pravivasdy promuidgatend

Any atandard whdor thoa so:ting Ln GIfGEn he-
fare T8 date of epactsnl of e Cleah Alr
Aut Srnsicdowwcte of 1030 [Movercbar 18, 1%40]
shall remain In farge Ao gffenr after such dase
anleas mohaed <8 providal @ the seebian ba-
fora Lar @a o sosciimsul ol =ach Aeud-
ebtE or wedsr stk Amendments. Excep: an
pruvlded 39 pexazrapb ©9), avy ztandacd ander
tois sarllan whicl has heeRe premilgated, oos
nAs LAt takAn «ffaar, 2rfore andh Grix shxdl jat
i alfasted b such Aveindownt Sulees audi-
fiwd Ry provided jou thile sectoon Lefors such
dele vr undes suca Amcrdments. Each sith
azandard aball be reviewed angd, 10 ApEronisls,
™Tlsed, ra sarmdy with Wi segulisoenty of
sebaecmion di) of ells agc o within JO Yosrs
alter ke Jabw of yoasoeat 2f “he Claas &)1
ACL Anmsudrienty a: L. L7 2 timely petltion
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fur review Of any susl blauklant krder agriinn
TEYT af thia bitee % peoding 2o sach date of ox-
ctenynl. Lhe sliuward alis]) L3 urhalg IT 1t
cor.pliee with Lbis eectron as i «fi=cl halots
1hxn dule. [ any fuch standard 15 remandod o
Ehe Adminisemitar, Bhs: Adminstontor may 12
L Achelnlaziasey)’s dlaamtion apply clther
e tegual9mend 0 s Bstlun, o s af
this grctaen 28 in cffecl Lefogw tie daka Af an-
aeteasct cf the Uleac fAar sl saznvtinonta &7
1.

I3k Bpveanl cule

Nutwlthazandling parsgiaph (1), co stacdecd
ahaall Be CnRaN Sl under Lbls sectiva, Ad
amendad Ly the Clear Aiv Aet Amandmenta arf
190, (ac vadloticclide vriszlobes rem (A) ain-
mencsl Thespherons rdAnts, 'H) graie caloi-
pxLlon  @lamental nhesohovrus  placts 150
yhue phops pourn plavas, ¢ 0 any Jabrategass
ac Wik [Erepditng. Tale 2ecTion. &5 I clioes
priac to ke dule of vouclanwrt ¢ Cl:F Claan A0
ach Amendmenls of 143 [November 15, 1530).
shall ramawk n offect lar cracdlascce.lle “oul-
2ions Mom anch Hlants and neacks
131 Dthar etaphriay

vorAlthstandigs DRTAITADR 11}, this secton,
26 I wilert prlor To e JATA 0l RnacTment ac
the Claan Air 2ol Ameudmisale ol 1FH [No-
v her LS 1K), shell comam In s(sel fer
dinRLgiMe emlssions Nam pen. Yeporimenl
af Energy Federy] (moilivlee J1at ave nag -
crrzad by the MNualear Ragalnlory Zeinmis-
zirn, ronl fired whliny and mdustolal bozlucs.
wnderpFroudd aranlon: nLlnes. sirfaes arnciom
mioes, aod dispors] of arapiem well BsIIlegs
LEdiew, pRlenn the Adiminlalyutor, Lt the Admin-
1adczaore diderstion. appley Ll JegNITemsaTs
of thia seatlon as moshbtind ty the Clean &5
AL Aaendmece af 150 o such zacccss ol
milionucildes
{4+ Meadical fucilities

Nolwlitistabd e patage=pea (1, oo standand
pruinudmale:l wiler CLid 28CTLCD pN2T ko Na-
voemmber 18, 199G, wilh papadt 16 melical g
soaccit av leestn=nt faatlitavs shiall taky wlle
for L3 year: fallywing Novemnes 14 1999, oo
Jezy Lhie Adtnidiatuatort iMakca 4 determinetion
pursuanlt W a mulenmakliy widsl salmssuion
)9 &F this sectinn. Jf the Adminietialor -
Lemtnin=s rhab tae eeqlatory pragram cazab
hehed by L Ruelear BRazn:atory Goniengsinn
for such jacilllicz does ool providy sz @ple
nargln ¢f zacteny ra pratecs public healld, ths
Teulrementh of _th';, gantizn shall Mmlly aRpnly
to esch fe0ilisles, TE Las flininlatieasor deter.
mieas Wil sucl vegelslory Jougiwic Go8x pro-
vide an amyly avyin of gsfely 30 PLoOTeCcE ths
pblc benlty, ohe ACminictyacor 1= oot Ly-
Qi on pramalznbs A ssandard ondec tae
partlen Mm@ aneh fanllrcs, RS prmaded 1o sub
seettsu 4% ul vhis ssstioc.

1) Prevention of mccldental releaszes
(1) Purpose ond genceal dody

LL aball e Lae abjoubive ol Lae Cwpadatluns
ard programs authomzed ander Lhis xubseclion
te, prevent the ancidental velzase and oo mlci
e =he eomaeqrecees of any such crieose of
Wiy 2kaTANce 112Ted puL2aant o [GUARTALD (3]
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Fage il

ar 4y Abhar exsremicly hagsrds s anhetalaa
The awaers a0 opurnturs o statiocory
snutrec producing, prncersng, beedling or
arg¥ing NS Abatances have a ganeral =g i
Ll wary ranings wed Lo Lhs BScny oxm8nt we
2ecTion B39 of title 73 1 Idexiily Jinsmitis wAaich
ey “ewnly T aich Ealepssy wsing wpptc-
priale iasacd waodmsipvnn Wolliiques Lo Gyauga
acd srasutan @ eafe GOl Ly lekiuz soch plepe
A% UM necedeyny Lo geevent celsaese. and L
minimize 1he cunzequesicss ol scowdental me-
Jeases whch co otewr. Fur pummosas at this
narnsTaph, the proosisians ol sanclan TEM of
this nitie shall ot he 27adlakic Lo ALY Tevann
Ar AkReIISeE Ee ranshroen tao e kpplidahle Bo
Lhzzs prewgiieh Betaing L Lkl pesiion ghall
b Snilacpeatad. corstyusd, Loplled o8 applled
W reerbe any Labllity or hasls Zor suiz o0
ramnenasian far badily wujory or Any pthes
JLIULY OF PIOPCLLY AaMAZES te AhY PEIEIN
whica may cemall frotn actadental relwaees <F
BuLE Bubataaces
(2) Tulacilionee

{A) The term “ancidenzol Telease™ MeARS AN
vt Covpaied sinjxglan of & cepulated wel-
dlaoey o5 ollise walieduoly haasnlouy soubwlarce
0% the ambient 2ac (lun i statianary cowrce.

sAThe teym 'regalanced AP TANGR™ MARNA 3
pubetsace Lisled wwor pasfuarups Sk

JC1'1ME carm atatinnary sene” means any
batld:ngs, sTrackarns, oQuupetent, installat: ons
ur sabeisucs podlilig 2xdionmy aotivilovy )
which telony bu the s adustyial groag. (1l
which ac locaszed o ©OC CF MACe monbigucos
oGl 1 Whigh are Ugdw! W contol oF
Lloy zarne pe*in lor pAl«dniy vodsr ceinrms:n
FoILTGLE, and (1) am whIah a0 acnidancal Tn-
H P TH N TR R

00 Iha term 'rezRil wellity” maan:s & Ata-
cuanacy sz al wklsh awes than one-hall o7
{h ancome Ls oliabed Sum diecl salse Lo ¢nd
coers ar at which movs shan sne.haif of the
furt aold. by valume, 12 za.¢ thraugh ] erlinder
AXCNATKE Aragram.
(31 Lia¢ of subatanocs

The adiministoulor hiall promalgnte rat
lates than 81 moothe ofter Bovember 15, 890,
an LRIRal 1S3 of W00 Rahwtansses which, 11 =he
cuan Of wE «COIdenTRY Yelaues, wd khowr b0
cauws* ur yoay crazonablly be anticipoled Lo
raIER Arabl, 1njucy, T oRIMs LAVeras ninaln
t2 human Jiesdib 2 Whiv skvironment Foc pue-
poess vd prwnutpaling susl 2L, Lae Acodine-
Erakar shatl wse, bat 15 not 1imaned ta bhe List
of g2tvamaly bRAr1as nilesanges pulblizhed
wider the Beswelic? Planciry aw Coouno-
city SCpli-ne-Fawws Scl ol 195 (92 USC.
JLME el s ), widl sl tneficallous se bty
Adminwtrator é=eme appeenriate he tnihial
tUat akall inclade ehnlarine, abhiFAmah AMUNa-
Lls, waethyl ehlarlde, ahylsay ceods, wlitsl
292108, merayt [Aecyabale, aycoogen cyi-
nlde. ammounly, hydrcgwo cwlflde, toluons
diisucyocate. phosgens, bramine, ainhydraus
hydcogern cnlncide, dydrogern fuomde, Anks-
Jrena salfay Maxtde 2od aalfay odnxlde The
Inltial JLev shall inclodle a3 leuet 100 euleTauses
wlhich puss tlus pleyl=sl 1Mok ol cuusing ceata,

ezl ztliaral, Probstey chld 3c "R gl tv-Koow®,

ADD-024

Page 27 of 122



USCA Case #17-1155

Fagr %Y

troury. or o eeriond wlvee Alfestz 1o uernsd
health or s eavitormens (cam ageulanlal re-
e Regulabicns egrahlianipg tla 1iag shall
rneiude oo explanstivy ©F She bgcs Sog vslal-
Hahiog =I's 1isc. T'he sl niny 04 rerrized from
tivra o Tk hy tha Adminwestontey on She Ad-
crklxtysler's dan aaction as by pesichnn and
#qall b wvigwed A0 18ASh nvary i yeais Ha Adr
pellulant (o witinde & catiaC arbioray amil.
el wr yaalivy stacdal) iias Lewn wutablizhed
shall on Ircluded vnoany el el Ho oih-
stance, practics, provyes. 41 aclivity reguiylod
wé=r SUBCHALIEL VI of chie chante” shall be
auhjesn ra wglztlone und=c thia sibacctlon.
1ae Administratac sl sstablidgh pavseduses
far ths odditioc wwa Jdw!etlys ol BnUEtaCuYy
from the lust cesablished voldor ths parmgroyh
NS ien: with TIbgar appileahle t¢ rhe Hsc n
subssctioa ki ul Clils Asabinr.

{d) Factnra Lo he considered

e livtlag suladsace: under Piesgrald 96
the Adiministraser—
(alshall conzider—

1 ske cuverity OF ANy wuule advelst
health efincts aksoCiatl with avealentsl
TRicASS Af the sabatarnae:

211 the hkallhaed of sceldenta) velesses
ol zlzs anbatance; and

WU; the potortial ziisrnituds of humun
expasnre to nocwdental mleasss of che sou-
anancs, and

1B skall rul 123 a4 Namgnsbly aslessnis
whor uzod as w fus]l ov Il fer sale we 1 (uel
at a retal freslity ceder Wns subseclion
20bG1Y Laaddng af The exalacive ar Nammable
peopeshles ol e autazancs, anlegs a .Us ov
rxplceion aaused by the suixtacos |l rezull

In acute adverse crowdlo ¢duate from humsu

INPCALLD LA Rhe sanatanze, Inclading tha n

beerad fae] oc Its comiaclan bypadnsts.
.usk=r than thoee vauwsd by che head of L

fze nr 'r.pans ol bhe explusian.
(%) Threshold quantity

AT GhE Uie «F 2adatancs 12 ilsted prrsoant
L padarrapb 15, 7he Adminsbeapor 2hall o5
abllsh br vule, o threeneld Quaatliy for e
sulinlance, aEng 1ot account the toxicisy,
reackiziny  valotlllty. dspeis:bality, combus:
SLbiatry, or lanymakihsy of the nopstansn and
<he aouant of by 2ubteransa Ao 4 o reaulb
of an acesdental celeas=s, §8 Hiwwo LU vauey ot
Uy reananably b 2asioipala) va cuwse duatk,
Wity o serlors ad are: edterus 3 human
nealth for waien the substnnos wag liczed. '1me
sdianlesetor 15 ankharizsd in ¢steilinh a
grestar irewli2]l@ Qaankity fae, o 1o sxemph
rctruly. any cutestance that te w Aazrlaol waed
ik agrizuibore ween helc Dy 4 Sacuer.

16; Chemice] Safrty Buwril

(Al TEeee o heredy ssllicksd ac Indepard-
tOb &lrny Faard Lo be kavawwn azs che Uhemmizal
RaRey and Hasard Inveashigat:an Hoam!

LB T2e Baapd shall aonsdct al § piemdnss, 1n-
vludlag s Chubprsok, b0 Sl be sppoline)
by Lhet Prusldent, by wid Wirly Lis advios wd
aoncent 9f khe Sanace. dMombas =f the Eoard
ghasl be Appoinesd 9n khe bgsls of achrlsal
gualllizatien. profeexsiohal Bramliag, sty com-
aostrolod knowledge Lo Lae Slelds of oovldeul
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reLonitieLlon. syletly engineszog, humar faz
tory, wxlzalogy, Av alr anluzlen ey battun.
‘he zerms of afics n? maemhars 0 Bhis Tua)
shall ba 2 yeatw. ANy omsanitent aF flin Dopni, jo-
CdlAe e Clha.vperyen. Jany be cemuved ior
ine‘fFelency, negleat ol duly. or rralieasance
i wilen. Tee Cheacporvon shnll be whe Chist
Exevaiive Officar af the Hoanl wid sball exac-
Clws Tw exwCutlyve aod admuistontivs funoe
2103w ¢f thes Beacd.

(CH 'I'hes Eravd znall—

A Investgrts 597 fRIER IO 1M 1NVER-

© Tgatzldy, deofermiue and repeat 1o the aublic
1wl Lis laete, coc:bbzens and ciccum-

aaticez and <he cuwss 3- orobably cuoee ol

any accldenzal releass cozalting ‘noa Cacal-

ily. eeclaus injors rr sutecontial ponpeity
dumog es;

LiL: tve peripdic reports by Llis Cunprosss,
Fudera), State nnd loval agendiss. mnalnding
thy Euviconmerntal Protectlan £2xency aac
inr Oucopatianat Safely and Healgh Admin-
sshratinn, eevgemacd with the s3%6tr of
enEmliad  produstlot, preseming, Laadilng
il Rigruee. and olbisr aatevesled pacsues
vacinphwicl.op measerss L2 réducy Lhe like-
hbeol vr tbe caoseyuerces of avidental re-
leasas ané REoWCICE  oatT=cclva SINfG o
AL chemizal production, prceasaing, han
JIag and stomge as af; Anil ee Mola msk
al Injary ms ‘s pcaalhle and may Leslnds e
seeh FeArTes pivyead rales o cndale adiiel:
SRAUIL bg Reced LY Zhe ACINISIRS S vatisl
che RathoMty Of 1A saxrinn ar the Jed-
rera s Af uabsye wubsr TEs Neeupuatlus]
Belesy and [ealth Ack [ U.E.C. LS =t seq!,
tu prersct or minimize the conarqurnees of
any Mleow gf aelabense Wl sy prigs
ceath, IRy o Athee Sennis ndTerss offents
en anne heelzh or enistanlial propscly
Usutagy a4k the meeull of & acodeotal -
lrase; R '

Gif) nelebllen vy rogulailsn oxguarwinunls
Lludlics wi persuns tar cepactlne aveideosd
cel=osec 10¢2 Ehe cmblonk o zas)eet ta the
20ard's invastipRieey cimllclion  Reprut-
Ing “riapses v thie NaTloywi Reaponge Ceb-
L. la lise of the 2oord dicsel:y. shall eal-
lafy 2uch reqelnhiors. Ube Maliocal Raspanee
Lenter sbnll promntl? nooifr the ARoand =f
any releascs waiea ste wibhin the Boatd's Ja-
rledlztdoc.

100 The Board ooy uliloss Wie expertis« acidl
vipurlunces ol other agenviee.

(E) "Jhe Board ahall pnardinace 1uy arbivinias
wigh 1a7eEnIRAs ot 404 stadles semlecied by
AT azegwied; of the Tusled States baviog a
vpponsionILy 45 protect public liezlth ond
safely. Thr 2aand shall enbher intc @ ™TrMocUT-
dum  of crderarshding wich  thn Nasleaal
Tiswnsrarratine Salevy Borsy L0 4% coond:-
nakion ar (indtivns wd O limail Gupliostien o?
AcLivliles wldcl shall dezignale 1be Hosional
Trapdrtatiun Ealety Epacd as tae Icad agen-
¢y tcr t3a lnvAadiZakion af roleacch wilsh U
Rl pArtA NIl telaed, T Boatd sl ool De
AL Charesl 0 invesbizale instie ull wp:diz,
wiilch tbe Natlanod Tronspoutatiorn Sxfety
Boacd 15 anthoriad o nTesbigrte Tae Boa)
aanll ansar oLz o mamorzodwn uf uodocstani-
:ug )b the Jecopatiocal Safety ARrd Health
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Adalnisteadlen 0 32 I emt dupieatinn of
actvilivg 1o a0 avont shait the 2onmd Joiaed
ac mnveslagation whees wi secidvona: meleass
SANses A fRlilley R sATI00E 1NYATY 2Mong the
woneskl poblic, 02 had the pGtentlad SO fxie
JUIRtANTIAL PIORCSSY AAMARE ET 2 awmher of
JAeALhR AP (K ilri=s amely the genaral phiin,

L¥5 *no Board Iz authorlied b2 conduaet re-
seacch and stacles witk sespecl W bae polau-
sl e accldantal releasss, whirthar or nos
*Ge dnntal frlease has oxceered, wheer theoe 12
ovidenan whioh indinntas the possence of 4 pu-
Lentlal hadacd o hg2ants Ta the exncrh Trac-
brualle . Lae Dear:] shisll ¢oendilet Sueh studics
10 zuapslation wleh ciher Fedora: az=mcles
NAVANE eToMCTENcY Uaspuaiby AullariLive, Sixle
ard .o23) pavaromenlal agausiz=s wnd associs-
twens and argan.zasians fvom Ll anewsteiss,
sommesaind, and ranproflt sactors.

W Mo part of Llie consuasiolss. [Ledtnss, o
Tecommendasziang 42 the Board relutioy 20 uuy
anaidantal relsase ov-ths mvecligal:on sber=uf
s1al) b sAminel s evldence or as=l 1o any
actlan ac so'r Zor damayes ansng ouhk cf oy
A lLal MenLirnad I mach ceport

L0 Hob Jatar Luan 16 2ensls w=er Nuveand e
1%, 1%, the Heard shall poebbzh g repat 2c-
companied by caramoavativay U thy Aduin-
jsbralar on tlie wse of Hdsard wse2psineots o
nreventiogy the cosucreace and mnlibmlzang thie
canwegaencas of axc:dental cwleazes af ex-
wemely Swercdoue  subslacees. The recom-
mendanlans skal iarjuds o Lizt of extecemely
hewalens 2batasos which ane nat ragalated
sulitsacss S hwludlite thrsdhow quantitlas &7
muich sabstanens) and calepaciss Of Htalianyry
asureca [or «hich hagard u@ernmenis woold ne
N APFrupriats medsuse LOoail i L wesven-
slan af avcidenta) melwazss and 72 maGiunise the
vl neness of Ahast releas=s that do occur.
Thke ecormns daciars sha'l risn ¢clngdges 5 de-
coriputan of the infunrarlon and wiuayuls
whinh would be apprayriabs e lnZlude o oany
hazand asseasmirne. Uhe Aonrd zhill aled maoke
resommandarians with fespect 2 the cole of
ridk managen'snt plans as cequiced by para .
grapy I3RS L praveahing aotldental mIaases.
The Buad way Lo thias B olae seslew pad
tevise ltg tecommycilibivne wiadér Lhis ee0-
pavamazh.

I Wimuwvwe Lhis Boncé gabmity o Teoom-
mendutlue Witk t9spacT T0 ACCIAST T4l Peihazed
%3 the Admumistralos, by Sininlslcater aliall
Naapond gk Tecammendalloo werully and
o wrMtinR Dok Tabar Ehan 1RD cays atter canept
thored!, The vedponas o the Zaavd's vnenm-
mencation by ule adolstestor ohall Jadivate
whrtker thr 2dounzslralor wisl—

it leivaw o culeetielliog 9% 606 auch o0

daus oy dre cecessdcy Lo hoplsinvcl Wie vso-

. emmcrrdablan o fu)l or In parl. pacsaant LW

anf hAatlable Sontained 1t e recanrieada
sLon?

1} decline ti ikitinle & vvlemakiw ov

'NROC APACIS A Tecammended.

ANy determination by the Admulczazor ras
W NPItANL & D melatlan of ghe 2aa™M
or W oiripismenrl ) RCOMASRARRI0N anlv i

A Incripral Prehadis eheo¥M b Zargvarh 1Se RS
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part. amelnging aay varlat en franl the eched-
ule SonTlied e Lthe cwconcréndatien. shall be
accuinganled oy o stalement from the Admin-
1strator setting forth the ceoasors Moy a0k de-
tersinaslan. :

W) Tha Bosrd Ay s ke 1eoonuneanisliurs
wlth Yeppecl Te accicental Teluises to Lhe Sec-
rotary ¢f Babur, Whoesaver thy Dox-d scbmizs
el tedaniunieada oo, e Secstacy shell re-
apsud W =ch revrmmendation formally arnd
in-wiitlnz not Jakor than 1K' days after reeipt
iwgenl, The ceppuics o the 3ouacd’s cecuni-
mreodasinn hy the Admlrwstzrtars AR IRT-
cate wherhes bhe Aoanctary will—

(il inhilsle & cademakivg of laace 2920 O-
Jun ar are redessacy to iriplement the tec-
ommendation LC o)l OF WL PATG, FLUTLIL0S o
any timezanle cantamed In Ahe ncamnienda-
sLan s

(33) Jechine 3 lmitiats 3 rulemnk:ng or
issue Lrders A% rrcammenced.

Any dezermination My che Secoitary ngt Lo
IM.PICTERAL & FAAAPMTANARSIEN 00 b impleament.
A JReomMEndatian anly 1 part, inchiling any
valleulang foomn ke weisgdnle venlalued e Lhie
reomnetdailoy. 2hall be aosazpponivd by
sinteont from the Secrotacy zactlag fourth
taw veasnns fou sutk det=cmaaatuan. .
CIE) WAL 3 veas aller Hosande 15, 1£90.
ban Tiiagrd 2hiall i2suo & ceport 10 Laes Adwinlcle-
Lslor u! tky Enviroisnental Frowsilao Age-
vy ind o the Admemistmalor or the Occopa.
troral Cafety and Health Admuniscrasion sec
ammending thr Ateanlan af ceranakians fap he
prerarazion of ™A wangdyemsnt Hlang anl
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ol tliis parl.

4V Thee Owier GF ANBIACAY ARl de-
soloa and amplement Zaf= warg poac
tloys copdiateot wilt JE0.BXGL LD CoN-
cral Ehe rtvanca, presenee, and cat of
cley cenlrsil vwuer ur uperslor @l
oLt smpluyads h Sovaral [WAnRRS
AICAS.

<4§) The vasner ar opzrulor =lisll peri-
odsvally éwalusle ks paclotirence o
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PEL08  Apptioabily:.
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wa*  cheeshald Quaatbisy. che  atatioocly
WAt s odluded U die OTvun anlry windr-
wmney  reppveear plun dmerlinped under 49
TEL LW

138

Page 68 of 122

ADD-064



USCA Case #17-1155

(Page 151 of Total)

§65.93

18 A plainnAcy anlevas witk caly ngl-
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of ceordihticn activitles: and natur:
of cuordioativn achivikics

EPPOCTIVE (IATS MAITE: ALY Kb 992, SN,
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loJiowuny elercenss:

(1 A amecgsisy  wospcze  plur,
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grapha<ap il and 136, %58 &by & senlynie
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Krviecal. stase or Jorn) Exsrcide eguits-
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