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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 14-2111

SAMUEL CALDERON, individually and on behalf of other
similarly situated individuals; MICHAEL HEADLEY; AARON
KULSIC; KENNETH MILLER; MICHAEL CREAMER; GEORGE WOOD;
ROBERT DEMARTINO; JOHN HALLIDAY; JAMES L. HANSON; THOMAS F.
BRADY; DANA FERRIN; MAUREEN AYLING; CANDIDO CUBERO; THOMAS
FITZGERALD;  WILLIAM DOLINSKY; MARVIN HOURIGAN; DAVID
MCCAMLEY; AUGUSTUS STANSBURY, JR.; JOAN BISCHOFF; RANDALL
GIBSON; VINCENT GRECO; TERESA HARTEY-ADAMETZ; THOMAS LOWE;
DAVID MCENRY; JENNIFER RICCA; ANITA SINGH; BRYAN UTTERBACK;
PATRICK WEISE; LEAH HAMILTON; DENNIS FULTON; EBERHARD
GROSSER; JOSEPH MILES, JR.; RICKY MCCRACKEN; THOMAS
STURGIS; CHRISTOPHER SULLIVAN; MICHAEL RUSSELL; RANDALL
STEWART; LAVERNE HOLMES; THOMAS DAVIDSON, JR.; SHANNON
BOYD; ANTHONY DEAN, JR.; FRANCISCO NOGALES; JOHN GHETTI;
GERALD DEXTER; CLAUDE REIHER; STEVEN MCBRIDE; PHILLIP
RONDELLO; ROBERT MERRY,

Plaintiffs - Appellees,
and
MICHAEL BROWN,
Plaintiff,
V.

GEICO GENERAL  INSURANCE COMPANY; GOVERNMENT EMPLOYEES
INSURANCE COMPANY,

Defendants — Appellants,
and

GEICO CORPORATION; GEICO INDEMNITY COMPANY; GEICO CASUALTY
COMPANY; DOES 1-10,

Defendants.
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Appeals from the United States District Court for the District
of Maryland, at Greenbelt. Roger W. Titus, Senior District
Judge. (8:10-cv-01958-RWT)

Argued: October 28, 2015 Decided: December 23, 2015

Before TRAXLER, Chief Judge, KING, Circuit Judge, and DAVIS,
Senior Circuit Judge.

Affirmed iIn part, reversed in part, and remanded by published
opinion. Chief Judge Traxler wrote the opinion, in which Judge
King and Senior Judge Davis concurred.

ARGUED: Pratik A. Shah, AKIN GUMP STRAUSS HAUER & FELD LLP,
Washington, D.C., Tfor Appellants/Cross-Appellees. Matthew Hale
Morgan, NICHOLS KASTER, PLLP, Minneapolis, Minnesota, for
Appellees/Cross-Appellants. ON BRIEF: Eric Hemmendinger, SHAWE
& ROSENTHAL, LLP, Baltimore, Maryland; Hyland Hunt, AKIN GUMP
STRAUSS HAUER & FELD LLP, Washington, D.C., for
Appellants/Cross-Appellees. Timothy C. Selander, NICHOLS
KASTER, PLLP, Minneapolis, Minnesota, for Appellees/Cross-
Appellants.
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TRAXLER, Chief Judge:

Government Employees Insurance Company and GEICO General
Insurance Company (together, “GEICO”) appeal a district court
order granting judgment against them in an action asserting
denial of overtime pay under the Fair Labor Standards Act
(“FLSA”), see 29 U.S.C. 88 201 et seq., and the New York labor
law (““NYLL”), see N.Y. Lab. Law 88 650 et seq.; N.Y. Comp. Codes
R. & Regs. tit. 12, § 142-2.2. The plaintiffs cross-appeal
several rulings relating to the remedy awarded. We reverse the
denial of prejudgment interest and remand for a prejudgment
interest award. Otherwise, we affirm.

l.

GEICO 1is 1in the business of providing insurance for 1its
customers. The plaintiffs 1In this matter are security
investigators (the “Investigators”) who currently work, or
previously worked, for GEICO. The Investigators work in GEICO’s
Claims Department primarily iInvestigating claims that are
suspected of being fraudulent. The FLSA requires that employers
pay overtime for each hour their employees work In excess of 40
per week, but it exempts ‘“any employee employed in a bona fide
executive, administrative, or professional capacity.” 29 U.S.C.

§ 213(a)(1). GEICO has long classified its Investigators as
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exempt from the FLSA’s overtime pay protections.! This case
primarily concerns whether that classification is correct.

Viewing the facts concerning the classification 1iIn the
light most favorable to GEICO, as we must,2 the record reveals
the following.

GEICO has employees called Claims Adjusters who work in the
Claims Department and whose primary job it 1i1s to adjust
insurance claims by 1iInvestigating, assessing, and resolving
them. The Claims Adjusters decide how much, iIf anything, GEICO
will pay on a claim, and they negotiate any settlements.

The Investigators work in GEICO”’s Special Investigations
unit (*“SIU”), which is part of GEICO’s Claims Department. The
Investigators report to Supervisors, who 1iIn turn report to
Managers, who In turn report to the Assistant Vice-President of

Claims. The SIU attempts to identify claims that are fraudulent

1 The sole exception is in the state of California. GEICO
in 2001 reclassified all non-managerial claims employees there
as non-exempt as a result of a California state-court decision
that narrowed the administrative exemption under state law.

2 The district court granted partial summary judgment to the
plaintiffs on the 1issue of whether they were improperly
classified. See Emmett v. Johnson, 532 F.3d 291, 297 (4th Cir.
2008) (explaining that we review a grant of summary judgment de
novo, ‘“viewing the facts and the reasonable inferences drawn
therefrom in the light most favorable to the nonmoving party”).
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and that GEICO therefore does not have to pay.2 An Investigator
generally becomes 1involved 1In a claim when other Claims
Department personnel refer the claim to him on suspicion that it
is fraudulent, although there are limited circumstances under
which the Investigators iInitiate iInvestigations themselves. The
Investigators” primary responsibility is to investigate whether
such claims are fraudulent, which occupies about 90% of their
time.

GEICO has procedures that govern an Investigator’s handling
of a claim that has been referred to him, which require:

1. A thorough investigation of the referral.

2. Identification and interviews of potential

witnesses who may provide information on the accuracy

of the claim and/or application.

3. utilizing industry recognized databases as deemed
necessary iIn conducting investigations.

4. Preservation of documents and other evidence.

5. Writing a concise and complete summary of the
investigation, including the investigators[’] findings
regarding the suspected insurance fraud and the basis
for their findings.

Calderon v. GEICO Gen. Ins. Co., 917 F. Supp- 2d 428, 432 (D.

Md. 2012) (internal quotation marks omitted).

3 According to the Insurance [Information Institute,
approximately 10% of claims payments — about $32 billion per
year for the 1insurance 1iIndustry — are for fraudulent claims.
See Insurance Information Institute, Insurance Fraud,
http://www.iii.org/issue-update/insurance-fraud (last visited
Dec. 22, 2015) (saved as ECF opinion attachment). Each
Investigator handles approximately 165 investigations per year.
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GEICO requires Investigators when they receive a claim
referral to begin their work by creating a plan of action
regarding what steps must be taken in order to iInvestigate the
particular claim. The Investigator then enters this plan of
action into the SIU Case Management System (**SICM™).

An investigation might entail steps such as interviewing
witnesses, taking photographs, and reviewing property damage.
Some interviews may take the form of face-to-face questioning
wherein the witness is under oath. Such interviews serve the
purpose of obtaining information, providing the 1insured an
opportunity to provide explanation or further substantiation for
his claim. They also allow the Investigator to evaluate the
credibility of the witness and to preserve the witness’s
testimony. Although GEICO has procedures governing how
Investigators conduct 1investigations, Investigators still must
use their judgment to determine exactly how to conduct their
investigations and what inferences to draw from the evidence
they uncover, including determining the credibility of insureds
or other witnesses.

Investigators must submit an initial report within 10 days
of receiving a claim referral and then submit iInterim reports
every 20 days during the investigation. With regard to both
interim and final reports, most Investigators — all but about 40

or 50 out of 250 — are required to submit their reports to their

-
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Supervisor for review before the reports are submitted through
the SICM. This allows the Supervisor to “provide any input he
may Tfeel appropriate because of his expertise” and to ensure
that the reports comply with format requirements. J.A. 1372.

GEICO does not permit speculation In its reports and it
requires that Investigators substantiate any conclusions in
their reports with facts and evidence. However, Claims
Adjusters generally do not review reports once they are
finalized. Instead, they generally base their decisions
regarding whether to pay claims on oral reports or summaries of
the reports that the Investigators provide to them.

In addition to conducting 1iInvestigations, finding facts,
and reporting their findings, Investigators also spend a small
percentage of their time performing other duties. They
sometimes educate adjusters about fraud, often utilizing their
experiences fTrom the Tield. Also, when an Investigator 1is
preparing to end his work on a case, he has discretion to refer
the claim to the National Insurance Crime Bureau or other state
agencies 1T he has found significant indications of fraud. And
finally, when an 1investigation reveals a problem with the
policyholder, Investigators also may choose to refer a case to
GEICO”’s underwriting department so that the insured’s rates may

be adjusted when his policy comes up for review.
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GEICO has long classified its Investigators as exempt under
the FLSA. In 2004, two events prompted GEICO to revisit the
Issue. First, a fTederal district court ruled that GEICO had
misclassified 1its auto damage adjusters as exempt. See

Robinson-Smith v. GEICO, 323 F. Supp. 2d 12 (D.D.C. 2004).

Second, the Labor Department issued new regulations concerning
the administrative exemption. See Defining and Delimiting
Exemptions for Executive, Administrative, Professional, Outside
Sales and Computer Employees, 69 Fed. Reg. 22,122 (Apr. 23,
2004) .

In light of these events, GEICO Vice President of Claims
John Geer asked GEICO’s head of SIU, Steven Rutzebeck, to

consider under the reasoning of the Robinson-Smith opinion

whether the Investigators would be properly classified as
exempt. Rutzebeck concluded that, assuming that the reasoning
of the decision was correct, 1t would apply to GEICO’s
Investigators as well.

Geer, an attorney, dquestioned the correctness of the

Robinson-Smith decision and concluded himself the Investigators

were properly classified as exempt. Geer discussed the issue
with his boss, Senior Vice President Donald Lyons, as well as
with Senior Vice President of Human Resources David Schindler.
The group, which collectively had extensive knowledge of

Investigators” duties, concluded that despite what the reasoning

9
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of Robinson-Smith might dictate, the Investigators were properly

classified as exempt. Accordingly, GEICO continued the
Investigators” exempt status. GEICO also appealed the Robinson-

Smith decision, which was eventually reversed. See Smith v.

GEICO, 590 F.3d 886 (D.C. Cir. 2010).

In 2007, GEICO undertook another review of various employee
classifications under the FLSA, including that of the
Investigators. After that review, which lasted one or two
months and which involved different executives than did the 2004
review, GEICO again concluded that the Investigators were
properly classified as exempt under the administrative
exemption.

In 2010, named plaintiff Samuel Calderon brought a
collective action under the FLSA in federal district court on
behalf of himself and a proposed class of all persons who were
or had been employed by GEICO as Investigators at any time 1in
the United States, except for in California, within three years
prior to the filing date of the action through the date of the
disposition of the action. The complaint alleged that GEICO
improperly classified the Investigator position as exempt from
overtime under the FLSA. See 29 U.S.C. § 213(a). The complaint
requested damages i1In the amount of their unpaid overtime,
liquidated damages, interest, and an award of attorneys’ fees

and costs. See 29 U.S.C. 8§ 216(b). After the district court

10



Appeal: 14-2111  Doc: 48-1 Filed: 12/23/2015 Pg: 11 of 48 Total Pages:(11 of 59)

conditionally certified the FLSA claim as a collective action,
approximately 48 current and Tformer Investigators joined the
suit as opt-in plaintiffs.

The plaintiffs subsequently amended their complaint to add
an individual and class action claim for unpaid overtime pay
under NYLL by opt-in plaintiff Tom Fitzgerald on behalf of
himself and others who had worked as Investigators for GEICO in
New York. See N.Y. Lab. Law 88 650 et seq.; N.Y. Comp. Codes R.
& Regs. tit. 12, § 142-2.2. In addition to seeking compensatory
damages in the amount of the unpaid overtime, the amended
complaint sought Iliquidated damages, and attorneys’ fees and
costs i1n regard to this cause of action. The district court
certified the class.4 See Fed. R. Civ. P. 23.

Following discovery, the plaintiffs moved for partial
summary judgment, and GEICO moved for summary judgment, on the
issue of liability. The district court granted the plaintiffs”
motion and denied GEICO’s, rejecting as a matter of law GEICO’s

contention that the |Investigators fell within the FLSA’s

4 In 1ts discretion, the district court exercised
supplemental jurisdiction over the NYLL claims. See 28 U.S.C.
8§ 1367; see Shahriar v. Smith & Wollensky Rest. Grp., 659 F.3d
234, 248 (2d Cir. 2011) (noting that “the Seventh, Ninth, and
District of Columbia Circuits all have determined that
supplemental jurisdiction is appropriate over state labor Ilaw
class claims i1n an action where the court has federal question
jurisdiction over FLSA claims in a collective action™).

11
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“administrative function” exemption. See Calderon, 917 F. Supp-

2d at 441-44.

The parties later filed cross-motions for summary judgment
on several disputed remedy Iissues. Considering these motions,
the court ruled that because GEICO acted in good faith, GEICO
did not act willfully and thus the statute of limitations for
the plaintiffs” claims extended only for two years. For similar
reasons, the court also ruled that the plaintiffs were not
entitled to liquidated damages or prejudgment interest. And
finally, the court determined that because the plaintiffs were
paid fixed salaries regardless of the varying number of hours

they worked, the method of overtime described in Overnight Motor

Transportation Co. v. Missel, 316 U.S. 572 (1942), applied to

the plaintiffs” claims.

The district court then entered a “Stipulated Order
Relating to Remedy” that 1t described as a “final judgment.”
J.A. 109, 112. That order ‘“contain[ed] a complete formula for
the computation of backpay” based on the rulings that the court
had made and the parties” stipulations. J.A. 109. The order
noted that both sides reserved the right to appeal the rulings
of the district court underlying the order and that the order
would ““have no effect unless a judgment of liability is entered
and sustained after all judicial review has been exhausted.”

J.A. 109. The backpay formula adopted by the district court

12



Appeal: 14-2111  Doc: 48-1 Filed: 12/23/2015 Pg: 13 of 48 Total Pages:(13 of 59)

would produce an amount of backpay to which each plaintiff was
entitled depending upon the total pay received and the total
time worked for each two-week pay period within the applicable
limitations period. The order further stated that “[t]he
backpay calculations will be performed by a mutually acceptable
entity with right of review and confirmation by Defendants” and
Plaintiffs” counsel.” J.A. 112. It also provided that the
district court “shall have jurisdiction to resolve or supervise
the resolution of any 1issue concerning the remedy that the
parties are unable to resolve.” J.A. 111. There was no
limitation on the right of either party to appeal the district
court’s decisions.

GEICO subsequently appealed the district court’s order
granting partial summary judgment to the plaintiffs on the issue
of liability, and the plaintiffs cross-appealed several of the
district court’s rulings regarding remedy Issues.

Concluding that the district court had not yet found all of
the facts necessary to compute the amount of damages to be
awarded, we determined there was no final judgment and that we
therefore lacked appellate jurisdiction; accordingly, we

dismissed the appeals. See Calderon v. GEICO Gen. Ins. Co., 754

F.3d 201, 204-07 (4th Cir. 2014). On remand, the district court
determined the amount of damages to which each plaintiff was

entitled and entered judgment in favor of the plaintiffs.

13
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Now the plaintiffs have once again appealed and GEICO has
cross-appealed, with each party raising the same issues it
raised in the prior appeal. Now that a final judgment is before
us, we possess jurisdiction to consider the appeals, see

Hellerstein v. Mr. Steak, Inc., 531 F.2d 470, 474 (10th Cir.

1976) (“The general rule is that an interlocutory order from
which no appeal lies is merged into the final judgment and open
to review on appeal from that judgment.””), which we will address
seriatim.
I1. GEICO”s appeal

GEICO argues that the district court erred iIn granting
partial summary judgment against it on the issue of liability.
We disagree.

We review de novo a district court’s order granting summary
judgment, applying the same standards as the district court.

See Providence Square Assocs., L.L.C. v. G.D.F., Inc., 211 F.3d

846, 850 (4th Cir. 2000). Summary judgment is appropriate “if
the movant shows that there i1s no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter
of law.” Fed. R. Civ. P. 56(a).

In FLSA exemption cases, “[t]he question of how [employees]
spen[d] their working time . . . is a question of fact,” but the
ultimate question of whether the exemption applies Is a question

of law. Icicle Seafoods, Inc. v. Worthington, 475 U.S. 709, 714

14
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(1986); see also Shockley v. City of Newport News, 997 F.2d 18,

26 (4th Cir. 1993) (noting that the significance of an
employee’s duties can also present questions of fact). “FLSA
exemptions are to be “narrowly construed against the employers
seeking to assert them and their application limited to those
establishments plainly and unmistakably within [the exemptions’]

terms and spirit.”” Desmond v. PNGI Charles Town Gaming,

L.L.C., 564 F.3d 688, 692 (4th Cir. 2009) (“Desmond I’’) (quoting

Arnold v. Ben Kanowsky, Inc., 361 U.S. 388, 392 (1960)).5 See

also Pugh v. Lindsay, 206 F.2d 43, 46 (4th Cir. 1953) (“Since

the Act i1s remedial in nature, the exemptions contained therein
must be strictly construed, and 1t 1is incumbent upon one
asserting an exemption to bring himself clearly and unmistakably
within the spirit and the letter of 1i1ts terms.”). In this

circuit, employers must prove application of the exemptions by

clear and convincing evidence. See Desmond 1, 564 F.3d at 691

n.3.

5 GEICO points out that the Supreme Court has recently
explained that the rule that exemptions are narrowly construed

against the employer 1is “inapposite where [courts] are
interpreting a general definition that applies throughout the
FLSA.” Christopher v. SmithKline Beecham Corp., 132 S. Ct.

2156, 2172 n.21 (2012). However, this case does not concern a
general definition that applies throughout the FLSA. Rather, it
involves interpreting the specific rules the Labor Department
has created regarding the administrative exemption.

15
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The FLSA generally requires that employers pay overtime 1in
the amount of one-and-a-half times an employee’s “regular rate”
for each hour their employees work iIn excess of 40 per week. 29
Uu.S.C. 8 207(a)(1).- That requirement was iIntended “to spread
employment by placing financial pressure on the employer” and
“to compensate employees for the burden of a workweek iIn excess

of the hours fixed in the Act.” Walling v. Helmerich & Payne,

Inc., 323 U.S. 37, 40 (1944). The Act does contain exemptions,
however. As is relevant here, i1t exempts “any employee employed
in a bona fide executive, administrative, or professional
capacity.”s 29 U.S.C. 8 213(a)(1). Congress did not define this
phrase. Rather, i1t delegated authority to the Labor Department
to issue regulations “to define[] and delimit[]” these terms.
Id. The current regulations, which were reissued iIn 2004,

provide that the administrative exemption covers employees:

6 Congress exempted employees Titting this description
because ‘“the workers exempted typically earned salaries well
above the minimum wage, and they were presumed to enjoy other
compensatory privileges such as above average fringe benefits
and better opportunities for advancement, setting them apart
from the nonexempt workers entitled to overtime pay.” Defining
and Delimiting Exemptions for Executive, Administrative,
Professional, Outside Sales and Computer Employees, 69 Fed. Reg.
22,122, 22,124 (Apr. 23, 2004). Additionally, “the type of work
they performed was difficult to standardize to any time frame
and could not be easily spread to other workers after 40 hours
in a week,” thus “precluding the potential jJob expansion
intended” by the overtime premium. 1d.

16
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(1) [Who are c]ompensated . - . at a rate of not less
than $455 per week . . _;

(2) Whose primary duty is the performance of office
or non-manual work directly related to the management
or general business operations of the employer or the
employer’s customers; and

(3) Whose primary duty 1includes the exercise of
discretion and independent judgment with respect to
matters of significance.

29 C.F.R. 8 541.200(a).” The applicable New York regulations
incorporate the federal exemption by reference. See N.Y. Comp.

Codes R. & Regs. tit. 12, § 142-2.2; Gorey v. Manheim Servs.

Corp., 788 F. Supp. 2d 200, 205 (S.D.N.Y. 2011) (“New York law
governing overtime pay is defined and applied In the same manner
as the FLSA.”).

The district court addressed all three elements 1In
resolving the summary judgment motions on the 1issue of
liability. It 1s undisputed that the first element, regarding

compensation, 1is satisfied here.8 The district court also

7 The prior version of the regulations had provided for a
long and short test for the exemption. See Darveau v. Detecon,
Inc., 515 F.3d 334, 338 (4th Cir. 2008). The amendments were
not iIntended to significantly change the exemption criteria.
See Desmond I, 564 F.3d 688, 691 n.2 (4th Cir. 2009).

8 The salary threshold of $455 per week equates to $23,660
per year. The starting annual salary of Samuel Calderon, named
plaintiff in the FLSA claim, was $45,000 in 2009. The starting
annual salary for Tom Fitzgerald, class representative iIn the

NYLL claim, was $37,000 in 2000. We note that the Labor
Department has recently proposed increasing the threshold to
$921 per week (or $47,892 per year). See
(Continued)

17
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concluded that the second element (the “directly related

element”) was likely met. See Calderon, 917 F. Supp. 2d at 436-

41. The court ruled, however, that the plaintiffs were entitled
to partial summary judgment on the issue of liability because,
as a matter of law, GEICO failed to establish the third element
(the “discretion-and-independent-judgment element”). See id. at
441-44 . In our view, the plaintiffs were entitled to summary
judgment on the basis of the directly related element. It is
therefore that element on which we focus our discussion.

The applicable Labor Department regulations shed some light
on the meaning of the directly related element. They explain
that ““primary duty” means the principal, main, major or most
important duty that the employee performs.” 29 C.F.R. 8
541.700(a).- “Determination of an employee’s primary duty must
be based on all the facts iIn a particular case, with the major

emphasis on the character of the employee’s job as a whole.™®

Id.

http:/www.dol .gov/whd/overtime/NPRM2015/factsheet.htm (last
visited Dec. 22, 2015) (saved as ECF opinion attachment).

9 29 C.F.R. 8 541.700(a) also provides:

Factors to consider when determining the primary duty

of an employee include, but are not limited to, the

relative importance of the exempt duties as compared

with other types of duties; the amount of time spent

performing exempt work; the employee’s relative
(Continued)

18
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Here, the summary judgment record clearly showed that the
Investigators” primary duty was the investigation of suspected
fraud, including reporting their findings. Unless the primary
duty qualifies as “exempt work,” the FLSA exemption relied upon
by GEICO does not apply.1® See i1d. (“To qualify for exemption
under this part, an employee’s “primary duty” must be the

performance of exempt work.””).

freedom from direct supervision; and the relationship
between the employee’s salary and the wages paid to
other employees for the kind of nonexempt work
performed by the employee.

10 GEICO notes that the Investigators also must make
decisions regarding whether to make referrals to law enforcement
or to the National Insurance Crime Bureau and whether to make
referrals to GEICO’s underwriting department so that an
insured’s rates may be adjusted when his policy comes up for
review. GEICO also notes that Investigators sometimes process
claim withdrawals when claimants decide to withdraw their
claims. And they speak with law enforcement officials to
discuss particular investigations and share information with
other iInsurers. Even assuming that the administrative exemption
would apply to an employee whose duties were primarily these,
GEICO has pointed to nothing in the record that would support a
conclusion that these responsibilities were any more than a
minor part of the Investigators” jJjobs, either 1iIn their
importance or In the amount of the Investigators” time that they
occupy. See Clark v. J.M. Benson Co., 789 F.2d 282, 286 (4th
Cir. 1986) (holding that employer “bears the TfTull burden of
persuasion for the facts requisite to an exemption™); see also
Schaefer v. Indiana Mich. Power Co., 358 F.3d 394, 403 (6th Cir.
2004) (holding that even though some of employee’s duties
appeared to satisfy the directly related element, the element
was not satisfied where those duties were not part of his
primary duty).

19
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“The phrase “directly related to the management or general
business operations,”” within the context of the second element,
“refers to the type of work performed by the employee.” 29

C.F.R. 8 541.201(a); see Desmond I, 564 F.3d at 693 (“Both the

FLSA and i1ts regulations make clear that an employee i1s exempt
based on the type of work performed by that individual.”
(emphasis i1n original)). “To meet this requirement, an employee
must perform work directly related to assisting with the running

or servicing of the business, as distinguished, for example,

from working on a manufacturing production line or selling a

product in a retail or service establishment.” 29 C.F.R.
§ 541.201(a) (emphasis added).

The regulations provide examples of the type of work that
is directly related to management or general business
operations, explaining that qualifying work

includes, but is not limited to, work in functional
areas such as tax; Tfinance; accounting; budgeting;
auditing; iInsurance; quality control; purchasing;
procurement; advertising; marketing; research; safety
and health; personnel management; human resources;
employee benefits; labor relations; public relations,
government relations; computer network, internet and
database administration; legal and regulatory
compliance; and similar activities.
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29 C.F.R. 8 541.201(b) (emphasis added).!l And Labor Department
comments to the applicable regulations explain that “the
administrative operations of the business include the work of
employees “servicing” the business, such as, for example,
‘advising the management, planning, negotiating, representing
the company, purchasing, promoting sales, and business research
and control.”” 69 Fed. Reg. at 22,138.

Because 8§ 541.201(a) specifically identifies working on a
manufacturing production line as an example of work that is not
directly related to assisting with the running or servicing of a
business, courts analyzing whether the directly related element
has been satisfied have often focused their inquiry on whether
the work 1is “production-type” work or analogous thereto. See,

e.g., Desmond 1, 564 F.3d at 694. Our court has explained that

“[ajlthough the administrative-production dichotomy 1i1s an
imperfect analytical tool 1iIn a service-oriented employment

context, it is still a useful construct.” 1Id. One reason that

the dichotomy is imperfect i1s that while production-type work 1is

not administrative, not all non-production-type work 1is

administrative. See Martin v. Indiana Mich. Power Co., 381 F.3d

574, 582 (6th Cir. 2004) (“The regulations do not set up an

11 The regulation notes that “[s]ome of these activities may
be performed by employees who also would qualify for another
exemption.” 29 C.F.R. 8 541.201(b).
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absolute dichotomy under which all work must either be

classified as production or administrative.”); Bothell v. Phase

Metrics, Inc., 299 F.3d 1120, 1127 (9th Cir. 2002) (*Only when

work falls “squarely on the “production” side of the line,” has
the administration/production dichotomy been determinative.”).
The regulation, after all, provides production work only as an
example of work not directly related to assisting with the
running or servicing of the business. Thus, In the end, the
critical focus regarding this element remains whether an

employee’s duties involve the running of a business,”” Bratt

v. County of Los Angeles, 912 F.2d 1066, 1070 (9th Cir. 1990),

as opposed to the mere *““day-to-day carrying out of [the
business’s] affairs,”” Desmond 1, 564 F.3d at 694 (citing Bratt,
912 F.2d at 1070).

We applied this test most recently in Desmond 1. In that
case, the plaintiff-employees worked as racing officials for a
company that staged live horse races. Along with some clerical
responsibilities, the employees ensured that the horses wore
proper equipment and that a trainer or groom was positioned to
saddle the horse and prepare it for the race; verified that the
horses had the proper papers, tattoos, and test results;
confirmed each jockey’s presence and licensing; and determined

the races” final outcomes. See i1d. at 690.
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Despite the employer’s contention that the officials were
indispensable to its business, we concluded as a matter of law
that their work was not “directly related to the management or
general business operations of the employer.” See 1d. at 692.

We noted that the employees” indispensability was not

dispositive because it was the nature of the work, not its

ultimate consequence that was critical. 1d. (quoting Clark v.

J.M. Benson Co., 789 F.2d 282, 287 (4th Cir. 1986)). As for the

nature of the work, we reasoned:

Racing officials have no supervisory responsibility
and do not develop, review, evaluate, or recommend
Charles Town Gaming’s business policies or strategies
with regard to the horse races. Simply put, the
[racing officials’] work did not entail the
administration of-the “running or servicing of’-
Charles Town Gaming’s business of staging live horse

races. The Former Employees were not part of “the
management” of Charles Town Gaming and did not run or
service the “general business operations.” While

serving as a Placing Judge, Paddock Judge, or
performing similar duties 1is 1iImportant to the
operation of the racing business of Charles Town
Gaming, those positions are unrelated to management or
the general business functions of the company.

Id. at 694. We concluded that the employees” duties were

“similar to those performed “on a manufacturing production line

or selling a product in a retail or service establishment,”” id.

(quoting 29 C.F.R. 8§ 541.201(a)), in that their employer
produces live horse races and the employees” duties “consist[]

of “the day-to-day carrying out of [their employer’s] affairs’
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to the public, a production-side role,” i1d. (quoting Bratt, 912
F.2d at 1070).

To the extent that the Investigators” work supports the
claim-adjusting function, the Investigators, unlike the
employees in Desmond 1, are not production workers per se. See
69 Fed. Reg. at 22,145 (*“[C]laims adjusters are not production
employees because the insurance company is in the business of
writing and selling automobile insurance, rather than iIn the

business of producing claims. (internal quotation marks

omitted)). But, like the employees in Desmond 1[I, the

Investigators” primary duty 1is too fTar removed from their
employer’s management or general business operations to satisfty
the directly related element.

Their primary duty consists of conducting investigations to
resolve narrow factual questions, namely whether particular
claims submitted to GEICO were fraudulent. Like the racing
officials in Desmond 1, the Investigators have ‘“no supervisory
responsibility and do not develop, review, evaluate, or
recommend [GEICO”’s] business polices or strategies with regard
to the” claims they investigated. Desmond 1, 564 F.3d at 694.
Although their work is important to GEICO, the Investigators are
in no way “part of “the management” of [GEICO] and d[o] not run
or service the “general business operations.”” |Id. Rather, by

assisting the Claims Adjusters in processing the claims of
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GEICO’s iInsureds, the Investigators” duties simply “consist|[] of
“the day-to-day carrying out of [GEICO’s] affairs” to the
public.” 1d.

The applicable regulations and Labor Department opinion
letters support this interpretation. Specifically, they
indicate that employees whose primary duty is to conduct factual
investigations do not satisfy the directly related element, even
when the work is of significant importance to the employer. For
example, 29 C.F.R. 8 541.3(b)(1) provides:

The section 13(a)(1) exemptions and the regulations in

this part . . . do not apply to police officers,
detectives, deputy sheriffs, state troopers, highway
patrol officers, investigators, inspectors,

correctional officers, parole or probation officers,
park rangers, Tfire fighters, paramedics, emergency
medical technicians, ambulance personnel, rescue
workers, hazardous materials workers and similar
employees, . . . who perform work such as preventing,
controlling or extinguishing Tfires of any type;
rescuing Ffire, crime or accident victims; preventing
or detecting crimes; conducting investigations or
inspections for violations of law; performing
surveillance; pursuing, restraining and apprehending
suspects; detaining or supervising suspected and
convicted criminals, including those on probation or
parole; interviewing witnesses; interrogating and
fingerprinting suspects; preparing investigative
reports; or other similar work.

29 C.F.R. 8 541.3(b)(1) (emphasis added). Subsection
541.3(b)(3) explains that “[s]uch employees do not qualify as
exempt administrative employees because their primary duty 1is

not the performance of work directly related to the management
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or general business operations of the employer or the employer’s
customers as required under 8 541.200.~

GEICO argues that this regulation, when read in context,
should be interpreted as pertaining only to “public-sector law
enforcement officers.” Response and Reply Brief for
Appellants/Cross-Appellees at 23. In support of its argument,

which the district court agreed with, see Calderon, 917 F. Supp.

2d at 440, GEICO specifically notes that the Labor Department’s
stated purpose fTor adopting this provision was to clarify that
“police officers, Tire fighters, paramedics, EMTs and other
first responders are entitled to overtime pay.” 69 Fed. Reg. at

22,129 (emphasis added)); see Foster v. Nationwide Mut. Ins.

Co., 710 F.3d 640, 644 (6th Cir. 2013). GEICO no doubt has

correctly identified the Labor Department”’s motivation for

including this clarifying regulation. See 69 Fed. Reg. at
22,129 (*“This new subsection 541.3(b) responds to commenters,
most notably the Fraternal Order of Police, expressing concerns
about the i1mpact of the proposed regulations on . . . Tirst
responders.””). However, neither the Labor Department’s comments
nor the regulation itself suggest that the Labor Department
intended to carve out some sort of special exception for Tfirst
responders or otherwise treat workers performing similar work
differently depending on whether they worked in the public or

private sector. See 29 C.F.R. 8 541.201(a) (“The phrase
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“directly related to the management or general Dbusiness

operations” refers to the type of work performed by the

employee.” (emphasis added)); see Desmond 1, 564 F.3d at 693

(“Both the FLSA and i1ts regulations make clear that an employee
iIs exempt based on the type of work performed by that
individual.” (emphasis in original)).

In fact, the Labor Department’s comments to 29 C.F.R.
8§ 541.3(b)(1) explain that the regulation was merely intended to
reflect results that courts had already reached. See 69 Fed.
Reg. at 22,129. Indeed, one of the three cases cited iIn the
comments as supporting 8 541.3(b)(1)’s application of the
administrative exemption, Bratt, employed analysis very similar
to that which we applied in Desmond 1, analysis that seems to
apply to the Investigators as well. In Bratt, the court
considered whether the administrative exemption applied to
employees of a county probation department who “conduct[ed]
factual iInvestigations of adult offenders or juvenile detainees
and advise[d] the court on theilr proper sentence or disposition
within the system.” Bratt, 912 F.2d at 1069. Analogizing the
sentencing courts” work to a business, the court rejected the
notion that the employees could be characterized as ‘“servicing”
the business of the courts or “advising the management”
regarding policy determinations such as how the business could

be run more efficiently. Id. at 1070 (internal quotation marks
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omitted). Rather, the court concluded, the service that the
probation officers provided the courts, namely, “providing
information in the course of the customer’s daily business
operation|[,] - . . d[id] not relate to court policy or overall
operational management but to the courts’ day-to-day production
process.” 1d. Thus, the court determined that the probation
officers” work did not directly relate to the management or
general business operations of the employer.

A strong argument can be made that the Investigators” work
in this case did not satisfy the directly related element for
similar reasons. It 1s of course true that while the primary
duty of both the probation officers iIn Bratt and the
Investigators before us was to conduct factual investigations
and report their results, the iInformation provided by the
probation officers was put to a different use than is that of
the Investigators before us. Namely, the information in Bratt
was used by courts to determine defendants” sentences, while the
information in the present case iIs used by GEICO to assist the
Claims Adjusters in the processing of insurance claims. Nothing
in the regulations demonstrates that this distinction would be
dispositive, however. As we have stated, the regulations” focus
iIs on ‘“the nature of the work, not i1ts ultimate consequence,”

Desmond 1, 564 F.3d at 692, and the nature of the Investigators’

primary duty was not different in any significant way from that
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of the probation officers. In neither case did the employees”
actual work duties relate to business policy or overall

operational management. Compare Shockley, 997 F.2d at 28

(holding that because “Ethics and Standards Lieutenant spent all
her time accumullating and analyzing data and making
recommendations that shaped the police department’s policy with
regard to internal discipline[, her work was] “directly related

to management policies.””), and West v. Anne Arundel Cnty., 137

F.3d 752, 764 (4th Cir. 1998) (holding that EMS Training
Lieutenants” position met criteria because the Lieutenants
“develop[ed], coordinate[d], implement[ed,] and conduct[ed] EMS
training programs[;] - - . prepare[d] lesson plans and training
aids[;] supervise[d] delivery of training and tests[;] and

evaluate[d] new equipment”), with Shockley, 997 F.2d at 28-29

(holding that Media Relations Sergeants did not meet exemption
criteria when they “spent half their time on the “crime line,”’
answering the phone, taking tips, and passing them on to the
right department,” and also ‘“screen[ed] calls to the Chief of
Police, respond[ed] to impromptu questions by the press,
determin[ed] what information should be released to the press
regarding ongoing investigations, and develop[ed] an ongoing
news broadcast called “Crime of the Week””). Rather, the
information the Investigators provided was used in GEICO’s day-

to-day processing of their employers” claims. Regardless of
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whether this was *“production work,” 1t does not appear to be
directly related to GEICO’s management or general business
operations.

Further supporting the conclusion that conducting factual
investigations does not constitute exempt work is 29 C.F.R.
§ 541.203(j), which provides that the work of “[pJublic sector
inspectors or investigators of various types, such as fire
prevention or safety, building or construction, health or
sanitation, environmental or soils specialists and similar
employees . . . typically does not involve work directly related
to the management or general business operations of the
employer.”12 As with 8 541.3(b)(1), the addition of this
subsection was motivated by concerns relating to public
employees. See 69 Fed. Reg. at 22,147. But also as with
8§ 541.3(b)(1), there 1i1s no clear 1indication that the Labor
Department, in promulgating the regulation, was doing anything
other than applying generally applicable principles to the

specifically enumerated jobs.

12 The regulation also provides that “[s]uch employees also
do not qualify for the administrative exemption because their
work involves the use of skills and technical abilities 1in
gathering factual information, applying known standards or
prescribed procedures, determining which procedure to follow, or
determining whether prescribed standards or criteria are met.”
29 C.F.R. 8 541.203Q)-
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Several Labor Department letter opinions further support
the view that conducting factual investigations, regardless of
how important they are to the employer, is not directly related
to management or general business operations.13 Most
prominently, a 2005 opinion letter considered whether the
administrative exemption applied to investigators working for a
company that had contracted with the U.S. government to perform
“background investigations of potential government employees
being considered for U.S. Government Secret and Top Secret
security clearances.” U.S. Dep’t of Labor, Wage & Hour Div.,
Opinion Letter, FLSA 2005-21, 2005 WL 3308592 (Aug. 19, 2005),
at *1. Notwithstanding that the employees” work was critical to
national security, that the investigators possessed significant
discretion in determining how to conduct their Iinvestigations,
and that they were <called upon to make <credibility
determinations, the Labor Department concluded that their
primary duty was “diligent and accurate fact-finding, according
to [agency] guidelines, the results of which are turned over to
[the agency,] who then makes a decision as to whether to grant

or deny security clearances.” 1Id. at *6. The Labor Department

13 When a regulation is ambiguous, we defer to the agency’s
interpretation of the regulation in an opinion letter so long as
it 1s not ““plainly erroneous or iInconsistent with the
regulation.”” D.L. ex rel. K.L. v. Baltimore Bd. of Sch.
Comm’rs, 706 F.3d 256, 259-60 (4th Cir. 2013) (quoting Auer v.
Robbins, 519 U.S. 452, 461 (1997)).
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determined that those activities “are more related to providing
the ongoing, day-to-day investigative services, rather than
performing administrative functions directly related to managing
[the employer’s] business.” 1d. And, the letter specifically
noted the fact that “29 C.F.R. 8 541.203(J) regard[s] public
sector iInspectors, investigators and similar employees, as
employees whose duties have been found not to meet the
requirements TfTor the administrative exemption <“because their
work typically does not involve work directly related to the
management or general business operations of the employer.””
Id. at *7. Thus, the Labor Department determined that the
investigators® “activities, while 1Important, do not directly
relate to the management or general business operations of the
employer within the meaning of the regulations.” Id. at *6.

The reasoning in this letter is similar to several other
Labor Department opinion letters applying the pre-2004-amendment
regulations to other IiInvestigators. See U.S. Dep’t of Labor,
Wage & Hour Div., Opinion Letter, 1998 WL 852783 (Apr. 17,
1998), at *2 (concluding that work of jJourneymen investigators
in liquor 1industry “involve[d] the day-to-day “production”
functions of the employer rather than the management policies or
general business operations of the employer”); U.S. Dep’t of
Labor, Wage & Hour Div., Opinion Letter, 1998 WL 852752 (Jan.

23, 1998), at *2 (concluding that medical legal investigators
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were “carrying out the employer’s day-to-day affairs rather than
running the business itself or determining its overall course
and policies”); U.S. Dep’t of Labor, Wage & Hour Div., Opinion
Letter, 1997 WL 971811 (Sept. 12, 1997), at *3 (concluding that
work of investigators who worked for a company that conducted
background 1investigations of various types of employees that
were used to determine the subjects” fitness for employment did
not satisfy the directly related element because “the specific
investigation activities . . . would appear to be more related
to the ongoing day-to-day production operations of the firm than
to [i1ts] management policies or general business operations”;
noting that the directly related element would not be satisfied
“[e]ven 1f the 1investigators were viewed as performing staff

operations of the firm’s customers,” such that the investigators
would not be engaged in production activities, “because their
work does not help shape or define the policies or operations of
[the customer businesses] or affect their operations to a
substantial degree”). We see nothing plainly erroneous

concerning these interpretations, and we therefore defer to

them, as we must. See D.L. ex rel. K.L. v. Baltimore Bd. of

Sch. Comm’rs, 706 F.3d 256, 259-60 (4th Cir. 2013).

Notwithstanding the similarity between the nature of the
Investigators® primary duty and that of the many jobs the

regulations 1identify as not satisfying the directly related
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element, GEICO maintains that the Investigators are nonetheless
exempt because they perform some of the same duties that claims
adjusters typically perform.% In this regard, GEICO points to
8§ 541.203(a), which states,

Insurance claims adjusters generally meet the duties
requirements for the administrative exemption, whether
they work for an insurance company or other type of
company, 1f their duties iInclude activities such as
interviewing insureds, witnesses and physicians;
inspecting property damage; reviewing factual
information to prepare damage estimates; evaluating
and making recommendations regarding coverage of
claims; determining liability and total value of a
claim; negotiating settlements; and making
recommendations regarding litigation.

29 C.F.R. 8 541.203(a) (emphasis added).

This regulation is of little help to us in our evaluation
of whether the nature of the Investigators” work is directly
related to management or general business operations. As the
regulation’s language indicates, even for claims adjusters,1> the
question of whether they satisfy the directly related element is

determined on a case-by-case basis and depends on their specific

14 The district court’s conclusion that the directly related
element was likely satisfied was based iIn part on the fact that
Investigators” work is used to assist GEICO claims adjusters 1in
adjusting claims. See Calderon v. GEICO Gen. Ins. Co., 917 F.
Supp. 2d 428, 441 (D. Md. 2012).

15 “A job title alone is insufficient to establish the
exempt status of an employee. The exempt or nonexempt status of
any particular employee must be determined on the basis of
whether the employee’s salary and duties meet the requirements
of the regulations In this part.” 29 C.F.R. § 541.2.

34



Appeal: 14-2111  Doc: 48-1 Filed: 12/23/2015 Pg: 35 0of 48 Total Pages:(35 of 59)

duties. See 69 Fed. Reg. at 22,144, 22,145 (emphasizing that
the regulation “identifies the typical duties of an exempt
claims adjuster” and noting that ‘“there must be a case-by-case
assessment to determine whether the employee’s duties meet the
requirement for exemption,” i1ncluding the directly related
element); see also U.S. Dep’t of Labor, Wage & Hour Div.,
Opinion Letter, FLSA 2005-2 (Jan. 7, 2005), at *2 (*[S]ection
541.203(a) simply provides an i1llustration of the application of
the administrative duties test; it does not provide a blanket
exemption for claims adjusters.” Rather, ‘“there must be a case-
by-case assessment.” (internal quotation marks omitted)).1% The
duties of the typical claims adjuster that the regulation
describes are certainly much broader than those of the
Investigators, and they include some duties that are
unmistakably administrative, such as “negotiating settlements”

and “making recommendations regarding litigation.”1” See 69 Fed.

16 The Labor Department over the years has consistently
expressed the view that claims adjusters typically satisfy the
requirements of the administrative exemption. See In re Farmers
Ins. Exch., 481 F.3d 1119, 1128-29 (9th Cir. 2007) (reviewing
prior regulations and opinion letters).

17 That the Investigators do not have these duties
distinguishes this case from many of those decisions that GEICO
relies on iIn i1ts argument that the directly related element 1is
satisfied here. See Roe-Midgett v. CC Servs., Inc., 512 F.3d
865, 868-73 (7th Cir. 2008) (holding that administrative
exemption covered material-damage appraisers responsible for
“Investigating auto accident damage, making repair or
(Continued)
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Reg. at 22,138 (nhoting that “the administrative operations of
the business include the work of employees “servicing” the
business, such as, for example, “advising the management,

planning, negotiating, representing the company, purchasing,

promoting sales, and business research and control”” (emphasis
added)). For this reason, it is hardly surprising that the work
of a claims adjuster with those duties would be considered to be
directly related to management or general business operations.
Although GEICO does not dispute that the Investigators’
duties are significantly more narrow than those of the typical
claims adjuster that the regulation describes, GEICO
nevertheless argues that the fact that the Investigators” work

is used to support the claims-adjusting function demonstrates

that their work satisfies the directly related element. See
Foster, 710 F.3d at 646 (holding that although the plaintiffs
had only a subset of the duties listed in 8 541.203(a), the

directly related element was satisfied because the employees’

replacement determinations, drafting estimates, and settling
claims of up to $12,000 where liability has been established and
coverage approved”); In re Farmers Ins. Exch., 481 F.3d at 1124
(holding that administrative exemption covered claims adjusters
who “determine whether the loss i1s covered, set reserves, decide
who is to blame for the loss and negotiate with the insured or
his lawyer’); Cheatham v. Allstate Ins. Co., 465 F.3d 578, 585
(5th Cir. 2006) (per curiam) (holding that exemption covered
adjusters who “advised the management, represented Allstate, and
negotiated on Allstate’s behalf).
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“work remains 1integral to the claims adjusting function, 1is
performed in partnership with the [claims adjusters], and
involves making findings that bear directly on the [claims
adjuster’s] decisions to pay or deny a claim”). But this

argument fails to take iInto account that it i1s “the nature of

the work, not its ultimate consequence,” that controls whether
the exemption applies. Desmond I, 564 F.3d at 692; see 29
C.F.R. 8 541.201(a) (“The phrase “directly related to the
management or general business operations’ refers to the type of
work performed by the employee.” (emphasis added)). Were
GEICO’s reasoning correct, even ‘“run-of-the-mine” jobs such as
secretarial work that supported the claims-adjusting Tfunction
could be found to be directly related to management policies or
general business operations. But in fact such jobs do not
generally satisfy this element.'® See Clark, 789 F.2d at 287.
Regardless of how Investigators” work product is used or
who the Investigators are assisting, whether their work is
directly related to management policies or general business

operations depends on what their primary duty consists of. And,

as we have explained, the primary duty of the Investigators -

18 Indeed, if the fact that an employee’s work supported the
claims-adjusting process demonstrated that the directly related
element were satisfied, there would be no need to consider
claims adjusters”’ duties on a case-by-case basis 1n deciding
whether they satisfied that element.
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conducting factual investigations and reporting the results — 1is
not analogous to the work in the “functional areas” that the
regulations i1dentify as exempt. 29 C.F.R. 8 541.201(b). It is,
however, directly analogous to the work the regulations identify
as not satisfying the directly related element. See 29 C.F.R.
88 541.3(b)(1), 541.203()- Accordingly, although the issue
presents a very close legal question, we conclude that GEICO has
not shown that the Investigators” primary duty is, plainly and
unmistakably, directly related to GEICO’s management or general
business operations. We therefore hold that the district court
correctly granted partial summary judgment to the plaintiffs on
the i1ssue of whether GEICO improperly classified the plaintiffs
as exempt.19
I11. The plaintiffs” cross-appeal
A. Willfulness

The plaintiffs first argue in their cross-appeal that the
district court erred in granting partial summary judgment to
GEICO on the issue of willfulness under the FLSA. We disagree.

Under the Portal-to-Portal Act of 1947 (the “Portal Act”),
29 U.S.C. 88 251-62, the Ilength of the FLSA’s statute of

limitations depends upon whether the violation at 1issue was

19 In light of our affirmance on the basis of the directly
related element, we do not address the application of the
discretion-and-independent-judgment element.
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willful. See 29 U.S.C. § 255(a); Perez v. Mountaire Farms,

Inc., 650 F.3d 350, 375 (4th Cir. 2011). |If it is not willful,

the limitations period iIs two years, but the period is three
years fTor willful violations. See 29 U.S.C. 8§ 255(a); Desmond

v. PNGI Charles Town Gaming, LLC, 630 F.3d 351, 357 (4th Cir.

2011) (“*Desmond 11”). “[O]nly those employers who either knew

or showed reckless disregard for the matter of whether its
conduct was prohibited by the [FLSA] have willfully violated the

statute.” Desmond Il, 630 F.3d at 358 (internal quotation marks

omitted). And, negligence 1is insufficient to establish
willfulness. See 1d. The question of whether an employer acted

willfully 1s generally a question of fact. See Martin V.

Deiriggi, 985 F.2d 129, 136 (4th Cir. 1993). The burden to
establish willfulness rests with the employee. See Perez, 650
F.3d at 375.

Here, the question of whether the Investigators are exempt
was a close and complex one regarding two of the three elements
of the applicable test. Indeed, the Sixth Circuit In Foster v.

Nationwide Mutual Insurance Company, faced with facts

essentially 1identical to ours, concluded that the exemption

applied. See Foster, 710 F.3d at 644-50. As evidence of

willfulness, the plaintiffs point only to the memo that
Rutzebeck prepared in conjunction with GEICO’s 2004 review of

the Investigators” exempt status. However, Rutzebeck’s
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conclusion that the Investigators were not exempt was based on a
court decision that GEICO”’s senior executives disagreed with,
and there is no reasonable basis for any finding that GEICO’s
disagreement with that decision was reckless. In fact, the
court decision was eventually reversed.

In any event, regardless of how GEICO made 1its exemption
decision in 2004, GEICO reconsidered the issue anew in 2007 over
a one- or two-month period and again concluded that the
Investigators were correctly classified as exempt. As was true
of the 2004 process, there is no evidence that any of the
executives involved In the 2007 process made anything other than
their best attempts to resolve this difficult exemption
question, and we conclude that their decision to continue
classifying the Investigators as exempt was a reasonable one.
We therefore agree with the district court that there was no
basis upon which a reasonable factfinder could conclude that
GEICO”s decision to classify 1its investigators as exempt was
knowingly incorrect or reckless. Accordingly, the district
court properly granted summary judgment on the issue to GEICO.

B. Regular Rate

The plaintiffs next challenge the method the district court

used to calculate the compensation they were due Tfor unpaid

overtime.
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The FLSA provides that an employer will be liable to its
employees for a violation of the overtime pay requirement *“in
the amount of . . . their unpaid overtime compensation.”20 29
U.S.C. §8 216(b). The method of calculating compensatory damages
for Ilost overtime 1s established for mistaken-FLSA-exemption
cases iIn which “the employer and employee had a mutual
understanding that the fixed weekly salary was compensation for
all hours worked each workweek and the salary provided
compensation at a rate not less than the minimum wage for every

hour worked.” Desmond Il, 630 F.3d at 354. In such a case, “a

court should divide the employees[’] fixed weekly salary by the
total hours worked in the particular workweek,” producing the
“regular rate” for a given workweek. Id. (citing Overnight

Motor Transp. Co. v. Missel, 316 U.S. 572, 579-80 (1942)). The

employee should then receive overtime compensation for each week
in an amount no less than half of the regular rate for that week
multiplied by the number of hours worked in excess of 40. See
id. at 354-57.

In challenging the method the district court employed for
calculating damages, the plaintiffs simply maintain that there

was a genuine fTactual dispute regarding whether they agreed to

20 NYLL also provides such liability. See N.Y. Lab. Law
88 198(1-a); 663(1).-
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receive straight-time pay for all hours worked 1iIn a given
workweek. We disagree.

Importantly, “an understanding [that the Tfixed weekly
salary was compensation for all hours worked] may be “based on
the 1mplied terms of one’s employment agreement if it is clear
from the employee’s actions that he or she understood the

payment plan. Mayhew v. Wells, 125 F.3d 216, 219 (4th Cir.

1997) (quoting Monahan v. County of Chesterfield, Va., 95 F.3d

1263, 1281 n.21 (4th Cir. 1996)). For many years without
objection, although the plaintiffs did not always work the same
number of hours In a day, they received fixed salaries that did
not fluctuate depending on the number of hours they worked. On
this basis, we conclude that the district court correctly
determined that a reasonable jury could only find that the
Investigators and GEICO came to understand that the
Investigators were receiving straight-time pay for all hours
worked in a given workweek. Although the plaintiffs claim that
GEICO hired them with the understanding that they would be
working only 38.75 hours per week, that does not negate the fact
that the record establishes that, over time, they came to
understand that any fluctuations that occurred in their hours

from week to week would not affect the amount that they would be
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paid.2l  Accordingly, the district court correctly resolved the
issue against the plaintiffs as a matter of law.
C. Liquidated Damages

The plaintiffs also contend that the district court abused
its discretion by denying their request for liquidated damages
under the FLSA and NYLL. We disagree.

In addition to authorizing unpaid overtime award, the FLSA
provides for an award of liquidated damages equal to the amount
of compensation for unpaid overtime. See 29 U.S.C. 8§ 216(b).
“Under the Portal Act, however, a district court, in iIts sound
discretion, may refuse to award Iliquidated damages 1i1f “the
employer shows to the satisfaction of the court that the act or
omission giving rise to such action was iIn good faith and that
he had reasonable grounds for believing that his act or omission
was not a violation of the [FLSA].”” Perez, 650 F.3d at 375
(quoting 29 U.S.C. 8 260) (alteration 1in original). This

provision protects employers who violate the statute but ‘“who

21 Black v. SettlePou, P.C., 732 F.3d 492, 498 (6th Cir.
2013), on which the plaintiffs rely, 1is distinguishable. In
that case, the court noted that the plaintiff testified that she
objected when she was not paid additional compensation for
working additional hours and that such testimony tended ‘“to show
that she did not agree that her fixed weekly salary was intended
to compensate her for all of the hours she worked each week.”
Id. at 501 (distinguishing case in which “the employee accepted
her fixed weekly pay no matter how many hours she worked and
never asked for any additional overtime pay”). The plaintiffs
point to no such testimony iIn this case.
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had reasonable grounds for thinking the law was other than it

turned out to be.” Thomas v. Howard Univ. Hosp., 39 F.3d 370,

373 (D.C. Cir. 1994). “[G]Jood faith” and “reasonable grounds”
are both measured objectively, see 29 C.F.R. § 790.22(c), and
establishing either element 1s sufficient to satisfy the
statute. See Mayhew, 125 F.3d at 220.

NYLL regarding the liquidated damages that could be awarded
in addition to compensatory overtime underwent a change during
the limitations period applicable to the state-law violations,
which the parties stipulated was six years beginning on July 19,
2009. Prior to November 24, 2009, the Jlaw allowed for
liquidated damages in the amount of 25 percent of the overtime
underpayments iIn the event the employee could prove a willful
violation. See N.Y. Lab. Law 88 198(1-a), 663(1). Effective
November 24, 2009, through April 8, 2011, liquidated damages 1in
the amount of 25 percent of the overtime underpayments were
allowed “unless the employer proves a good faith basis for
believing that its underpayment of wages was in compliance with
the law.” N.Y. Lab. Law § 198(1-a); see N.Y. Lab. Law 8§ 663(1)
(similar). And effective April 9, 2011, the 25-percent amount
was increased to 100 percent. See N.Y. Lab. Law 88§ 198(1-a),
663(1) .-

The district court concluded that GEICO acted in good faith

by reviewing the classification issue multiple times and that,
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given the closeness of the 1issue, 1ts decision to treat the
Investigators as exempt was a reasonable one. We agree that the
issue was a very close one, and we conclude that the district
court was within i1ts discretion in refusing to award liquidated
damages under either the FLSA or NYLL.

D. Prejudgment Interest

The plaintiffs finally argue that, in the absence of an
award of Jliquidated damages, the district court abused 1its
discretion in declining to award prejudgment interest on the
basis that GEICO acted 1in good faith 1iIn treating its
Investigators as exempt. We agree.

Although the FLSA does not explicitly provide for
prejudgment interest, we have noted iIn the FLSA context that
“InJormally, “[plrejudgment iInterest IS necessary, 1iIn the
absence of liquidated damages, to make the [plaintiff] whole.””

Dole v. Shenandoah Baptist Church, 899 F._2d 1389, 1401 (4th Cir.

1990) (second alteration in original) (quoting Cline v. Roadway

Express, 689 F.2d 481, 489 (4th Cir. 1982)); see Pignataro v.

Port Auth. of N.Y. & N.J., 593 F.3d 265, 274 (3d Cir. 2010)

(““Prejudgment 1interest [on a backpay award under the FLSA]
attempts to compensate for the delay in receiving the wages as
well as offset the reduction in the value of the delayed

payments caused by inflation.”). See also City of Milwaukee v.

Cement Div., Nat’l Gypsum Co., 515 U.S. 189, 195 (1995) (“The
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essential rationale for awarding prejudgment interest 1iIs to
ensure that an injured party 1is Tully compensated for its
loss.”). And we have held that “the decision whether to award

interest i1s within the trial court’s discretion.” Dole, 899

F.2d at 1401; see Cline, 689 F.2d at 489 (“[W]e have indicated
that the district court has discretion, based on the equities
involved, in awarding or denying interest” in FLSA cases).
Nevertheless, “as 1i1s always the case when an 1issue 1is
committed to judicial discretion, the judge’s decision must be
supported by a circumstance that has relevance to the issue at

hand.” City of Milwaukee, 515 U.S. at 196 n.8. Because

prejudgment interest on an FLSA overtime claim 1s compensatory
rather than punitive, the fact that the defendant’s decision not
to treat the plaintiffs as exempt was reasonable or in good
faith is not a valid basis for the denial of an award. See id.

at 196-97; see First Nat’l Bank of Chicago v. Standard Bank &

Trust, 172 F.3d 472, 480 (7th Cir. 1999) (*“[T]lhe “closeness” of
a case 1s not material to the issue of prejudgment interest.”).
Accordingly, we reverse the district court’s denial of
prejudgment interest under the FLSA.

On the NYLL claims, we conclude that the plaintiffs were
entitled to prejudgment interest as a matter of right and the
district court thus did not have discretion to deny an award.

“Where state law claims come before a federal court on
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supplemental jurisdiction,” as they do In this case, ‘“the award

of prejudgment interest rests on state law. Mills v. River

Terminal Ry. Co., 276 F.3d 222, 228 (6th Cir. 2002). Accord

Olcott v. Delaware Flood Co., 327 F.3d 1115, 1126 (10th Cir.

2003) (““Where state law claims are before a federal court on
supplemental jurisdiction, state law governs the court’s award

of prejudgment interest.”); Mallis v. Bankers Trust Co., 717

F.2d 683, 692 n.13 (2d Cir. 1983) (““Because the applicability of
state law depends on the nature of the issue before the federal
court and not on the basis for its jurisdiction, state law
applies to questions of prejudgment interest on the pendent
claims i1In an action predicated upon violations of the federal

securities laws.”); cf. Hitachi Credit Am. Corp. v. Signet Bank,

166 F.3d 614, 633 (4th Cir. 1999) (“[State] law governs the
award of prejudgment interest in a diversity case.”); Martin v.
Harris, 560 F.3d 210, 220 (4th Cir. 2009) (explaining that “the
allowance of prejudgment interest is a substantive provision™).
On a NYLL wage claim, such as this one, an award of
prejudgment iInterest is mandatory. Prior to 2011, the source of
that statutory right was Section 5001 of New York’s Civil
Practice Law and Rules, which provides that prejudgment
“[1]nterest shall be recovered upon a sum awarded . . . because
of an act or omission depriving or otherwise interfering with

title to, or possession or enjoyment of, property.”
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N.Y.C.P.L.R. 8 5001(a)??; see Santillan v. Henao, 822 F. Supp. 2d

284, 298 (E.D.N.Y. 2011) (“Section 5001 of New York’s Civil
Practice Law and Rules governs the calculation of prejudgment
interest for violations of the state’s Labor Law.”); see also
Mallis, 717 F.2d at 693-94 (holding that “[1]n light 8§ 5001(a)’s
mandatory nature,” even a Tailure to request such interest 1iIn
the complaint or during trial does not constitute a waiver of
the right to prejudgment interest under the statute). Effective
April 9, 2011, New York also amended 1its statutes governing
civil actions asserting wage claims to explicitly provide for
awards of prejudgment interest. See N.Y. Lab. Law 8§ 198(1-a),
663(1). Accordingly, with regard to the NYLL claims, the
district court did not have discretion to decline to award
prejudgment interest.
V.

In sum, for the foregoing reasons, we reverse the district
court’s decision denying prejudgment interest under the FLSA and
NYLL and remand so that the district court may award prejudgment
interest. We otherwise affirm.

AFFIRMED IN PART, REVERSED IN PART, AND REMANDED

22 The rule contains an exception for equitable actions, see
N.Y.C.P.L.R. 8 5001(a), but an action seeking damages for unpaid
overtime 1i1s legal i1In nature, see Shannon v. Franklin Simon &
Co., 43 N.Y.S.2d 442, 444 (N.Y. Sup. Ct. 1943).
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incurred losses and loss adjustment expenses each year, although the'figure can fluctuate based on line of business,
economic conditions and other factors.[1] Using this measure, over the five-year period from 2009 to 2013,
property/casualty fraud amounted to about $32 billion each year. Also, the Federal Bureau of Investigation said
that healthcare fraud, both private and public, is an estimated 3 to 10 percent of total healthcare expenditures.[2]
Based on U.S. Department of Health and Human Services’ Centers for Medicare and Medicaid Services’ data for
2010, healthcare fraud amounted to between $77 billion and $259 billion.

Fraud may be committed by different parties involved in insurance transactions: applicants for insurance,
policyholders, third-party claimants and professionals who provide services and equipment to claimants. Common
frauds include "padding,” or inflating actual claims; misrepresenting facts on an insurance application; submitting
claims for injuries or damage that never occurred, services never rendered or equipment never delivered; and
"staging" accidents.

Forty-two states and the District of Columbia have set up fraud bureaus (some bureaus have limited powers, and
some states have more than one bureau to address fraud in different lines of insurance). These agencies have
reported increases in referrals (tips about suspected fraud), cases opened, convictions and court-ordered
restitution.

Healthcare, workers compensation and auto insurance are believed to be the lines most vulnerable to insurance
fraud. But the nature of fraud is constantly evolving. Shortly after the enactment of the 2010 healthcare reform law,
the Health and Human Services secretary issued warnings about a proliferation of phony health insurance policies.

Auto theft, a related issue, is discussed in Insurance Issues Updates, Auto Theft.

[1] Estimate based on research conducted by the Battelle Seattle Research Center for the Insurance Information
Institute in 1992 (Fighting the Hidden Crime: A National Agenda to Combat Insurance Fraud. Insurance
Information Institute, March 1992) and other industry reports (including Insurance Fraud, Renewing the Crusade,
Conning, 2001).

[2] Federal Bureau of Investigation, Financial Crimes Report to the Public, Fiscal Year 2007.

RECENT DEVELOPMENTS

= The Coalition Against Insurance Fraud’s State of Insurance Fraud Technology report, issued in September 2014, found that
about half (51 percent) of the 42 insurers who participated in the survey said that suspected fraud has increased to some
degree. Seven percent said it increased significantly. The study was conducted in June and July 2014.

= Ninety-five percent of the respondents said they use antifraud technology, up from 88 percent in 2012. Seventy-one percent of
respondents said that detecting claims fraud is the primary use of their antifraud technology.
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= About half of the insurers (53 percent) cited lack of IT resources as the stumbling block in implementing antifraud technology.

The Coalition’s report also discussed emerging fraud trends, identifying those that involve bodily injuries and suspicious activities
by medical providers—especially in the workers compensation and auto lines of insurance—as becoming more prevalent.

Insurers are also faced with cyber fraud as they collect a large amount of personal information, and the number of companies
reporting attacks increased significantly since 2012.

Attitudes Toward Fraud: Fewer people now believe it is acceptable to increase an insurance claim to make up for the
deductibles they have to pay, according to the Insurance Research Council (IRC). Its online poll released in February 2013
found that 24 percent of the public thought it acceptable to pad an insurance claim to make up for the deductible, lower than the
33 percent who thought it acceptable in a 2002 telephone survey. The study also found that 18 percent of respondents believe it
is acceptable to pad a claim to make up for premiums paid in the past, the lowest percentage since the same question was first
asked in a 1981 survey.

The IRC said that younger, male respondents were much more likely to condone claim padding. Twenty-three percent of 18 to
34 year-old males agreed that it is all right to increase claim amounts to make up for earlier premiums, compared with 5
percent of older males and 8 percent of females of the same age.

The IRC study, Insurance Fraud, A Public View, 2013 Edition, also found that 86 percent of Americans think that “insurance
fraud leads to higher rates for everyone” and 10 percent think that “insurance fraud doesn't hurt anyone.”

Almost half (45 percent) of 143 U.S. insurers surveyed by the Property Casualty Insurers Association of America and FICO (a
predictive analytics provider) said that fraud accounts for 5 to 10 percent of their claims costs. However, almost one-third of
respondent insurance companies (32 percent) in the August 2012 survey said that fraud was as high as 20 percent.

Results of a survey released in September 2013 by FICO showed that one in three insurers does not feel adequately protected
against fraud. The survey found that insurers feel most vulnerable in the areas of premium leakage and new applications, when
policyholders often underestimate or leave out such information as annual auto mileage that would have an adverse effect on
the cost of the policy.

35 percent of insurers estimated that insurance fraud costs represent 5-10 percent of their total claims, while 31 percent said
the cost is as high as 20 percent. More than half (57 percent) of insurers expect to see an increase in fraud losses this year on
personal insurance lines (mainly auto and home insurance), while only 5 percent of insurers expect to see a decline in dollar
fraud losses on personal lines.

Respondents said they expect the biggest fraud loss increases to hit personal property, workers’ compensation and auto
insurance. 58 percent of insurers forecast an increase in personal property fraud, 69 percent forecast an increase in workers’
compensation fraud, and 56 percent forecast a rise in personal auto fraud.

No-Fault Insurance Fraud

No-fault auto insurance is a system that allows policyholders to recover financial losses from their own insurance
company, regardless of who was at fault in the accident. However in many no-fault states, unscrupulous medical
providers, attorneys and others perpetrate fraud by padding costs associated with a legitimate claim, for example
by billing an insurer for a medical procedure that was not performed.

= Florida: A no-fault auto insurance reform bill that went into effect in 2012 (HB 119) has helped reduce fraud and resulted in
rate reductions. dn January 2015 the Florida Office of Insurance Regulation released an analysis of personal injury protection
(PIP) rates covering 81 percent of Florida’s personal auto market among the top 25 insurers. PIP coverage rate changes that
were approved by the Office of Insurance Regulation resulted in an average 13.6 percent decrease statewide in Florida
between January 1, 2011 and January 1, 2015. The office noted that some benefits previously covered under PIP moved to
other coverages such as bodily injury and uninsured motorist. Data showed that both of these coverages experienced increases
in frequency and severity, and that these trends are expected to continue over the next year. According to the report, there was
limited data available to determine the true impact of HB 119, but the data collected show a major impact on the personal auto
market.

HB 119 requires people injured in an auto accident to visit an emergency room or physician, chiropractor or dentist within 14
days in order to use PIP coverage. It also bans treatment for acupuncture or massage therapy and imposed a requirement that
all entities seeking reimbursement under the no-fault law obtain licenses (except hospitals, entities owned by a hospital, doctor
or other licensed healthcare professional). Penalties for doctors who commit fraud were strengthened to make convicted
healthcare practitioners lose their licenses for five years and prohibit their receiving PIP reimbursement for 10 years. Insurers
were allowed to extend the time spent on investigating fraud from 60 days to 90 days. Other provisions create standards for
awarding attorney fees that are in line with prevailing professional standards.

New York: In his 2014-15 Executive Budget (see page 28), Governor Andrew Cuomo said he would expand the ability of the
New York Department of Financial Services (DFS) to audit healthcare providers participating in the no-fault auto insurance
system in order to prevent fraudulent providers from receiving payment and fining providers who engage in illegal activities. The
department will be authorized to make unannounced inspections.

The Cuomo Administration had already taken several steps to curb fraud. In February 2013 the DFS adopted three amendments
to Regulation 68, the law that implements the state’s no-fault law claim settlement procedures. The first amendment prevents
billing for services that were not provided or billing more for services than the established fee. The second amendment sets a
deadline for healthcare providers to respond to requests for verification that the treatment provided was medically necessary.
The third amendment prevents immaterial paperwork errors from invalidating a denial of a claim or a request for verification.
This last amendment should substantially reduce litigation and arbitration dealing with claim processing errors and speed up the
resolution of no-fault claims, the department says.

A January 2011 study on New York’s no-fault system by the Insurance Research Council (IRC, www.insurance-research.org )
showed how prevalent fraud is in the New York City area. About one in every five no-fault claims closed appeared to have
some element of fraud and as many as one in three appeared to be inflated (built up). Over the period 2007 to 2010, the
percentage of no-fault claims that were fraudulent or were inflated by excessive billing by unscrupulous medical care providers
or by unnecessary medical services rose from 29 percent to 35 percent. In the fall of 2010 alone, fraud was found in 22 percent
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of all New York City metropolitan area no-fault auto insurance claims and buildup in another 14 percent. By comparison, outside
the city fraud was found in only 4 percent of no-fault claims settled and build-up in another 4 percent.

Additional findings released in November 2011 from the IRC’s closed claim study show that claimed losses for medical
expenses, lost wages and other expenses from auto accidents in New York City rose 70 percent in the 10 years ending in
2010, well over the 49 percent increase in medical care inflation over the same period. The average claimed loss per PIP
claimant in New York City was $15,086, more than double the $6,870 for claimants in the rest of the state. Claimants in New
York City were much more likely to visit chiropractors, physical therapists and acupuncturists; to receive expensive diagnostic
procedures and to be treated in pain clinics; and to hire attorneys.

Healthcare Fraud
= State and federal authorities have reported increases in fraud, such as identity theft, fraudulent billing and deceptive sales
practices, after the Affordable Care Act was passed in 2010.

= The most prevalent complaints involve older Americans. Under the law, people age 65 and over, who are on Medicare, do not
need to buy supplemental coverage. Nonetheless, some marketers are pushing expensive add-on policies by falsely claiming
that such coverage is required, state authorities say. Others are telling people that the law means they need new Medicare
cards—not true. And still others are charging fees as high as $100 to “help” people navigate the new insurance landscape.

= Federal filings for healthcare fraud cases grew 3 percent in the fiscal year ending October 2013 and almost 8 percent from five
years ago, according to Department of Justice statistics obtained from the Transactional Records Access Clearinghouse, a
nonprofit group that tracks federal spending.

KEY STATE LAWS AGAINST INSURANCE FRAUD

(As of December 2015)

State Insurance fraud classified Immunity Fraud Mandatory insurer Mandatory auto photo
as a crime statutes bureau fraud plan inspection
A Y)

Alabama X X
Alaska X X X
Arizona X X A \I ,AP‘
Arkansas X X X X
California X >ﬁ‘\ \R:4 X
Colorado X X X (4) X
Connecticut X OONY X x@ @
Delaware X X X
/ ||
D.C. AN . X X X (5) X
Florida X X X X X
ceorga |\ [ x x
Hawaii X (1), (2) X X
Idaho - X X X
lllinois X X X (1)
Indiana X X X
lowa X X X
Kansas X X X X
Kentucky X X X X
Louisiana X X X X
Maine X X X X
Maryland X X X X
Massachusetts X X X X
Michigan X X
Minnesota X X X X
Mississippi X X@) X(@) @
Missouri X X X
Montana X X X
Nebraska X X X
Nevada X X X (4)
New Hampshire X X X X
New Jersey X X X (4) X X
New Mexico X X X X
New York X X X (1) X S
North Carolina X X X
North Dakota X X X (1)
Ohio X X X X
Oklahoma X X X
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Oregon X X

Pennsylvania X X X (4) X
Rhode Island X X(®) X@), @ X X
South Carolina X X X (4)

South Dakota X X X (4)

Tennessee X X X
Texas X X X X
Utah X X X

Vermont X X X
Virginia X X X (7)

Washington X X X X
West Virginia X X X

Wisconsin X X

Wyoming X X (3)

(1) Workers compensation insurance only.

(2) Healthcare insurance only.

(3) Arson only.

(4) Fraud bureau set up in the state Attorney General's office.

(5) In the District of Columbia fraud is investigated by the Enforcement and Consumer Protection Bureau in the Department of Insurance, Securities and
Banking which investigates fraud in all three financial sectors.

(6) Auto insurance only.

(7) Fraud bureau set up in the state police office.

Source: Property Casualty Insurers Association of America; Coalition Against Insurance Fraud.

Chart Notes: This chart defines laws that can effectively deter fraud. Also see Background: State Legislation. 1.
Insurance Fraud Defined: Insurance fraud is specifically declared unlawful in the state's laws. A fraudulent act is
committed if information in insurance applications is falsified in an attempt to'obtain lower premium rates or to
inflate the amount of loss in a claim. Defining the crime specifically helps educate law enforcers about insurance
fraud and provides prosecutors with clear-cut cases. Raising the level of the ‘crime from a misdemeanor to a felony
not only increases the penalties but also acts as a deterrent to future.crimes. Includes claims, underwriting and
insurer fraud. (All jurisdictions but not all lines of insurance.) 2. mmunity Statutes: These laws provide protection
for good faith exchange of information between insurers or others and state insurance departments or law
enforcement officials. Individuals or organizations are exempt from libel or unfair trade practices lawsuits, which
could be brought against them for releasing information on prior claims. (All jurisdictions but not all lines of
insurance.) 3. Fraud Bureaus: Special units have been set up, generally, in state insurance departments to identify
fraudulent acts, collect information on repetitive offenders and investigate cases. The main purpose of the bureau is
to set up documented criminal cases that can be readily prosecuted. Some bureaus have law enforcement powers.
(44 states/and D:C. but not all lines of insurance.) 4. Mandatory Insurer Fraud Plan: Insurers are required by law to
set up a specific program that identifies insurance fraud and outlines actions taken to reduce insurance fraud. (21
states and D.C.) 5. Mandatory Photo Inspection: Photos must be taken of used cars before collision or
comprehensive insurance is issued. This is designed to eliminate claims for damage sustained prior to the issuance
of a policy and the purchase of insurance for nonexistent vehicles. (Five states.)

BACKGROUND

Introduction: Insurance fraud can be “hard” or “soft.” Hard fraud occurs when someone deliberately fabricates
claims or fakes an accident. Soft insurance fraud, also known as opportunistic fraud, occurs when people pad
legitimate claims, for example, or, in the case of business owners, list fewer employees or misrepresent the work
they do to pay lower premiums for workers compensation.

People who commit insurance fraud range from organized criminals, who steal large sums through fraudulent
business activities and insurance claim mills, to professionals and technicians, who inflate the cost of services or
charge for services not rendered, to ordinary people who want to cover their deductible or view filing a claim as an
opportunity to make a little money.

Some lines of insurance are more vulnerable to fraud than others. Healthcare, workers compensation and auto
insurance are believed to be the sectors most affected.

Insurance fraud received little attention until the 1980s, when the rising price of insurance and the growth in
organized crime fraud spurred efforts to pass stronger antifraud laws. Allied with insurers were parties affected by
fraud—consumers who pay higher insurance premiums to compensate for losses from fraud; direct victims of
organized fraud groups; and chiropractors and other medical professionals who are concerned that their
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reputations will be tarnished.

In their fight against fraud, insurers have been hampered by public attitudes, which in some cases condone
insurance fraud. In a 2008 report, the Coalition Against Insurance Fraud found that four of five Americans think
that a variety of insurance crimes were unethical, and one out of five thought it was acceptable to defraud insurance
companies under certain conditions. The Coalition report found that the public was consistently more tolerant of
specific insurance frauds today than it was 10 years before. For example, 82 percent of respondents thought it was
unethical to misrepresent facts on an insurance application in order to lower their premiums, down from 91 percent
in 1997. Moreover, a 2010 Accenture survey found that most people think it is extremely important for insurers to
investigate claims fraud (98 percent) and more than half (55 percent) think it is more likely that an insurer’s poor
service will cause a person to commit insurance fraud against that company. Three-quarters of respondents said
that people are more likely to commit insurance fraud during a recession (76 percent), up from 66 percent in 2003.

Studies by the Insurance Research Council show that significant numbers of Americans still think it is all right to
inflate their insurance claims to make up for insurance premiums they have paid in previous years when they have
had no claims or to pad a claim to make up for the deductible, although the proportion was found to be lower in
the 2013 poll. According to a study (“See no evil, speak no evil: why consumers don't report fraud”) published in
the Winter 2012/2013 Journal of Insurance Fraud in America, five studies published between 2009 and 2012
strongly suggest that some portion of insurance fraud committed by consumers is driven by revenge or retaliation
for a personal service exchange which they think is unfair. They may retaliate in order to “get a return” or “get their
money’s worth.” Researchers classified respondents to a survey as reporters—those who observed an act of
insurance fraud and reported it; nonreporters, who observed insurance fraud and did not report it; and those who
neither observed nor reported insurance fraud. Among those who said they knew about a fraud, only 23.1 percent
reported the crime. People were less likely to report fraud if they perceived fraud to be very prevalent, expressed
greater acceptance of fraud or had stronger perceptions of the unfairness of insurer-insured relationships.

The authors suggest that in order to increase fraud reporting, insurers should develop broadly targeted campaigns
focusing on raising concern, improving service quality and publicizing the abnormality of insurance fraud. In
addition, a study entitled “A call to action: ldentifying strategies to win'the war against insurance fraud” by
Deloitte Development LLC published in 2012 explored four major steps to_.combat insurance fraud: develop a fraud
management strategy, implement the strategy by acquiring the resources needed, improve claim information quality
and employ advanced analytics.

Auto Insurance Fraud: Auto insurance fraud and claim buildup added between $4.8 billion and $6.8 billion to
closed auto injury claim payments in 2007, according to the Insurance Research Council's November 2008 study,
Fraud and Buildup in Auto’lnsurance Claims: 2008 Edition. The study found that fraud and buildup in auto
injury claims varied'widely by state and by type of liability coverage. For example, among the 12 no-fault states,
Florida had the highest.rates of fraud and buildup in both bodily injury (BI) and personal injury protection (PIP)
claims while North Dakota had the lowest for Bl and Kansas had the lowest PIP rates. Since the study involved only
claims closed with payment it most likely underestimates the incidence of fraud and buildup in all claims filed,
since claims that included the most blatant examples of fraud would not have been paid.

Rate evasion, where policyholders misrepresent facts on applications, includes the use of a false Social Security
number to avoid showing a bad credit score, misrepresenting the major use of a vehicle and giving a false address
where rates are cheaper. Industry observers estimate that this type of fraud costs auto insurers about $16 billion a
year. Another example of auto insurance fraud is owner give-up, where the owner abandons or sets fire to a vehicle.

Another common auto fraud involves vehicles damaged by storm flooding that later appear in used car lots and
auction sales. In some states, vehicles that have been flooded bear the words “salvage only” on their titles, usually
after damage to the vehicle has reached about 75 percent of its value. Unscrupulous sellers may switch or clone
manufacturers’ serial number plates and put them on a flooded vehicle that has been repaired. They may also resell
a car that has a salvage title in a state that has more lax title standards. This practice is called “title washing.”

Standardized state rules for titling vehicles are necessary to combat salvage fraud. In recent years some states in the
hurricane-prone parts of the United States have adopted rules that require that the words “flood vehicle” be
included on the titles of vehicles that have been water damaged and rebuilt. Before such a vehicle can be sold, the
buyer must be notified in writing of the vehicle’s past flood damage. However, if one state in the region does not
have such strict laws it can become a dumping ground for undeclared flooded vehicles.

After the hurricanes of 2005, the National Insurance Crime Bureau (NICB) created a database in which vehicle
identification numbers (VINs) and boat hull identification numbers (HINs) from flooded vehicles and boats are
stored and made available to law enforcers, state fraud bureaus, insurers and state departments of motor vehicles.
The database (VINcheck) is online and can be accessed by the general public.
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Another attempt to solve the problem of title washing is the National Motor Vehicle Title Information System
(NMVTIS), a database that requires junk and salvage yard operators and insurance companies to file monthly
reports on vehicles declared total losses. The program operates under the auspices of the U.S. Department of
Justice and is administered by the American Association of Motor Vehicle Administrators. By February 2013, 88
percent of the U.S. vehicle population was represented in the system, and 33 states were reporting data to the
system. It can be accessed by the public at http:/Awww.nmvtis.gov.

One type of fraud involves reporting a vehicle as stolen when it has, in fact, been disposed of by the owner. Another
type of fraud involves thieves using legitimate vehicle identification numbers for stolen cars of the same make and
model cars.

Industry observers say that counterfeit airbags are being produced for nearly every make of vehicle. Unscrupulous
auto body repair shops use these less expensive airbags and obtain reimbursement from insurance companies for
legitimate airbags. In addition, stolen airbags are also used in repaired vehicles.

Workers Compensation Fraud: One type of workers compensation fraud involves employers who misrepresent
their payroll or the type of work carried out by their workers to pay lower premiums. Some employers also apply for
coverage under different names to foil attempts to recover monies owed on previous policies or to avoid detection
of their poor claim record. Medical care abuse, such as "upcoding" (where providers exaggerate treatment provided
to injured workers) and claimants over-utilizing medical care to keep receiving lost income (indemnity) benefits are
common problems. Fraud investigators warn that more than one suspicious aspect of an employee claim may signal
fraud. Common red flags are injuries reported on a Monday morning, after a delay, before or after a strike or
layoff, without a witness or without treatment. Other warning signs are suspicious behavior before a claim, such as
a claimant’s history of numerous claims, jobs, addresses or medical providers.

Health Insurance and Medical Fraud: According to the Federal Bureau of Investigation, healthcare fraud, both
private and public, is estimated to account for between 3 and 10 percent of total healthcare expenditures, or
between $81 billion and $270 billion in 2011. The Institute of Medicine said.in'a’2012 report that the U.S.
healthcare system wastes $75 billion a year on fraud. The Institute, part of the National Academy of Sciences, is an
independent government adviser.

Fraud and abuse take place at many points in the healthcare system. Doctors, hospitals, nursing homes, diagnostic
facilities, medical equipment suppliers and attorneys have been cited in scams to defraud the system.

One type of fraud is the abuse and resale of legal narcotic and other prescription drugs. According to Prescription

for Peril, a 2007 report by the Coalition Against Insurance Fraud, drug diversion costs health insurers up to $72.5
billion a year in fraudulent claims involving opioid abuse alone, including up to $24.9 billion annually for private

health insurers.

Another concern is health identity theft, where criminals steal victims’ names, health insurance numbers and other
personal data and then defraud insurers by making false claims. The Federal Trade Commission received nearly
22,000 complaints of health identity theft in 2010 (latest data available). To combat the problem, some medical
facilities have limited employee access to data and require photo IDs for people seeking treatment.

The FBI, in its Financial Crimes Report, 2010-2011, (latest report available) said that the most prevalent types of
healthcare fraud are: billing for services not rendered; upcoding services and medical items (where the provider
submits a bill using a code that yields a higher payment than for the service or item that was actually rendered);
filing duplicate claims; unbundling (billing in a fragmented fashion for tests or procedures that are required to be
billed together at reduced cost); performing excessive services; performing unnecessary services; and offering
kickbacks.

Private Healthcare Fraud: The Blue Cross and Blue Shield Association says its antifraud investigations saved or
recovered more than $510 million in 2009 for an average return of $7 for every $1 spent in antifraud efforts. The
$510 million includes preventing $318 million from being paid for fraudulent or erroneous medical claims (62
percent higher than in 2008) and $192 million in recoveries paid for fraudulent and abuse claims (28 percent
higher than in 2008).

Federal Healthcare Fraud: The U.S. Department of Health and Human Services (HHS) Secretary and the Justice
Department said that in the last three years, for every dollar spent on healthcare-related fraud and abuse
investigations, the government recovered $7.90, the highest average return in the 16-year history of the Health
Care Fraud and Abuse Program. The program’s healthcare fraud prevention and enforcement efforts recovered a
record $4.2 billion in fiscal year 2012, up from almost $4.1 billion in fiscal year 2011 for a total of $14.9 billion over
the past four years. The program targets fraud mainly in Medicare and Medicaid.
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The Affordable Care Act of 2010 included fraud fighting efforts such as allowing the U.S. Department of Health and
Human Services Secretary to exclude providers who lie on their applications from enrolling in Medicare and
Medicaid and the Improper Payments Elimination and Recovery Act that requires agencies to conduct recovery
audits for programs every 3 years and develop corrective action plans for preventing future fraud and waste. Other
efforts were implementing an Automated Provider Screening system to review enrollment applications; allowing the
Secretary of Health and Human Services to impose a temporary moratorium on newly enrolled providers or
suppliers if necessary to combat fraud; authorizing the Centers for Medicare and Medicaid Services, in conjunction
with the Office of the Inspector General, to suspend payments to providers or suppliers during the investigation of
a credible allegation of fraud; and ensuring that providers and suppliers found guilty of fraud in one of the Centers’
systems, such as Medicare, cannot have service privileges in another area, such as Medicaid, or within state
programs.

In 2012, the Department of Health and Human Services and the Department of Justice formed the National Fraud
Prevention Partnership to combat health care fraud. The group also consists of private and public groups such as
health care companies and their organizations, the National Association of Insurance Commissioners, the National
Insurance Crime Bureau and the National Health Care Anti-Fraud Association. The groups will share information
on claims from Medicare, Medicaid and private insurance to be administered by a third-party vendor.

State Healthcare Fraud: Medicaid programs also operate on the state level, where they are also subject to fraud.

In Massachusetts the attorney general said that the office’s Medicaid Fraud Division had recovered more than $66
million in 2010, a record amount. In the past four years the division has recovered over $191 million for the state’s
Medicaid program.

Catastrophe-related Property Fraud: The hurricanes of 2005, especially Hurricane Katrina, resulted in cases of
insurance fraud where, for instance, homeowners or renters made claims for expensive home appliances that were
never purchased and where homeowners inflated claims for items actually destroyed. Some of the fires that broke
out in buildings in New Orleans and other affected communities after Hurricane Katrina were suspected cases of
arson, committed by flood victims who did not have flood coverage, and thousands of flood-damaged cars were
cleaned up and resold without disclosing their flood status.

In September 2005 the Department of Justice created the,Hurricane-Katrina Fraud Task Force, now known as the
National Center for Disaster Fraud (NCDF). The expanded task force is designed to combat fraud relating to
natural and man-made disasters such as the Deepwater Horizon oil spill. In addition to insurance fraud, the NCDF
targets charity scams, identity theft and contract.and procurement fraud. Since its inception the NCDF has
prosecuted 1,360 people in cases related to'Hurricanes Katrina, Rita and Wilma alone.

The increase in billion-dollar weather catastrophes in recent years and the propensity of claimants to commit
opportunistic fraud has-resulted in some insurers turning to forensic meteorologists. These experts can accurately
verify weather-conditions for an exact location and time, allowing claims adjusters to validate claims and determine
whether more than one type of weather element is responsible for damage. Because they use certifiable weather
records, their findings are admissible in court.

Another example of opportunistic fraud following natural catastrophes is contractor fraud. A handful of states have
attempted to protect homeowners from contractor fraud, by enacting laws that provide for notices and contract
termination rights and prohibiting rebating or other compensation to induce homeowners to sign contracts.
According to the Property Casualty Insurers Association of America, lowa and Kentucky have similar bills pending
in their legislatures and Illinois, Indiana, Minnesota, Missouri, Nebraska and South Dakota have enacted these laws
in the past few years.

Crop Insurance Fraud: Federally sponsored multiple peril crop insurance is sold and serviced by the private
market but is subsidized and reinsured by the federal government. It covers crop losses as a result of all types of
natural disasters and is a source of financial protection for farmers. The U.S. Government Accountability Office has
found evidence of fraud in the federal crop insurance program and recommended a number of actions, including
reducing premium subsidies to those who repeatedly file questionable claims, improving the effectiveness of
growing season inspections and strengthening oversight of insurance companies’ use of quality controls.
Government investigators are increasingly using satellite images to match actual crop planting and growing
practices in suspicious cases with information submitted in claims. Federal prosecutors in Attorney General’s office
said that a North Carolina tobacco farming case in 2013 involving farmers, insurance agents and claims adjusters
uncovered about $100 million in fraud.

Insurers’ Antifraud Measures: The legal options of an insurance company that suspects fraud are limited. The
insurer can inform law enforcement agencies of suspicious claims, withhold payment and collect evidence for use in
a court. The success of the battle against insurance fraud therefore depends on two elements: the level of priority
assigned by legislators, regulators, law enforcement agencies and society as a whole to the problem and the
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resources devoted by the insurance industry itself. To that end most insurers have established special investigation
units (SIUs). These entities help identify and investigate suspicious claims. By 2001 about 80 percent of
property/casualty insurers had SIUs, according to the Coalition Against Insurance Fraud. These units range from
small teams, whose primary role is to train claim representatives to deal with the more routine kinds of fraud cases,
to teams of trained investigators, including former law enforcement officers, attorneys, accountants and claim
experts. More complex cases involving large-scale criminal operations or individuals that repeatedly stage accidents
may be turned over to the National Insurance Crime Bureau (NICB), which has special expertise in preparing fraud
cases for trial and serves as a liaison between the insurance industry and law enforcement agencies.

Insurance company surveys confirm that SIUs dramatically impact the bottom line of many companies. In the
1990s insurers said that for every dollar they invested in antifraud efforts, including in SIUs, they got up to $27
back, but these returns have become harder to achieve as many easy to root out cases of fraud have been eliminated
and fraud schemes have become more sophisticated.

Insurers have also created a national fraud academy. A joint initiative of the Property Casualty Insurers Association
of America, the FBI, the NICB and the International Association of Special Investigating Units, it is designed to
fight insurance claims fraud by educating and training fraud investigators. It offers online classes under the
leadership of the NICB.

Insurers may also file civil lawsuits under the federal Racketeering Influenced and Corrupt Organizations Act
(RICO), which requires proving a preponderance of evidence rather than the stricter rules of evidence required in
criminal actions and allows for triple damages. Since the late 1990s, some of the largest insurers in the country,
especially auto insurers, have been filing and winning lawsuits concerning insurance fraud against individuals and
organized rings. Since 2003, Allstate Insurance Company has filed 48 lawsuits and has sought about $237 million
in damages in New York state alone.

New Technology to Combat Fraud: Advances in analytical technology are crucial in_the fight against fraud to
keep pace with sophisticated rings that constantly develop new scams. For example, in_the past organized rings that
must obtain policies before staging accidents and making claims found agents who did not ask probing questions.
Direct insurance websites bypass agents and allow them to exploit loopholesin applications and underwriting. They
can test the system by filing many applications and observing'which-ones are flagged for additional information.
According to a company that develops insurance fraud.analytics, insurers typically see evidence of organized staged
accidents within 60 days of starting a direct Internet channel.

Traditional approaches that concentrated on detection after payments were made (pay and chase programs) have
been improved by predictive:modeling, claims scoring and other tools that attempt to uncover fraud before a
payment is made. Newer strategies are employed when claims are first filed. Suspicious claims are flagged for
further review while these with no suspicious elements are processed normally.

Data-mining programs, which scan many insurance claims, have been improved by the consolidation of insurance
industry claims databases, such as 1SO's ClaimSearch, the world’s largest comprehensive database of claims
information. Systems that identify anomalies in a database can be used to develop “rules” that enable an insurer to
automatically stop claims. An insurance technology expert said that this approach has produced 20 to 50 percent
reductions in fraud loss for some insurers. Newer programs that analyze patterns and text, such as adjuster notes,
can search various kinds of data formats for key terms and word patterns.

Insurance investigators are increasingly scanning social media sites such Facebook, Twitter and YouTube when they
examine workers compensation claims. Software developers offer systems that scan publicly accessible sites for
claimants who post activities from which they would be physically restricted due to their claims, according to an
A.M. Best article.

State Antifraud Legislation: The realization that it is easier to prosecute cases of insurance fraud in states where
it is identified as a specific crime in the penal code and where what constitutes insurance fraud is defined along
with the penalties that can be imposed has prompted all states to enact these laws to some degree. See chart: Key
State Laws on Insurance Fraud.

To successfully bring a fraud case to trial, insurers must be able to provide information to prosecutors on
individuals suspected of fraud. Immunity laws that allow insurance companies to report information without fear of
criminal or civil prosecution now exist in all states, but not all laws cover insurance fraud specifically or allow
information to be reported to law enforcement agencies as well as to state departments of insurance. Many are
limited in other ways, providing protection against libel suits or violation of unfair claims practices acts only in
auto insurance fraud, for example. Some experts believe that immunity laws should be extended to include good
faith exchanges of certain kinds of claim-related information among insurance companies.

http://www.iii.org/issue-update/insurance-fraud[12/22/2015 3:04:14 PM]


http://www3.ambest.com/Frames/FrameServer.asp?AltSrc=108&Tab=1&Site=bestreview&refnum=220116

"rRppedl' 14-2111  Doc: 48-2 Filed: 12/23/2015  Pg: 9 of 9 Total Pages:(57 of 59)

Federal Antifraud Legislation: Federal laws that were enacted prior to the Affordable Care Act of 2010 include
the Health Insurance Portability and Accountability Act of 1996, which focused on rooting out fraud in federal
programs such as Medicare but also impacts private healthcare, especially in defining the crime of healthcare fraud.
Although healthcare insurance is generally outside the purview of property/casualty insurance, healthcare fraud
affects all types of property/casualty insurance coverage that include a medical care component, such as medical
payments for auto accident victims or workers injured in the workplace. The act makes "knowingly and willfully"
defrauding any healthcare benefit program a federal crime. The Violent Crime Control and Law Enforcement Act
(1994) makes insurance fraud a federal crime when it affects interstate commerce. Insurance company employees,
including agents, who embezzle or misappropriate any company funds can be punished similarly if their actions
adversely affect the solvency of any insurance company.

OTHER SOURCES OF INFORMATION:

= National Insurance Crime Bureau https://www.nicb.org//
= Coalition Against Insurance Fraud http://www.insurancefraud.org
= Insurance Research Council http://www.insurance-research.org/

= Federal Bureau of Investigation http://www.fbi.gov/scams-safety/fraud
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FACT SHEET: PROPOSED RULEMAKING TO UPDATE THE REGULATIONS DEFINING AND DELIMITING
THE EXEMPTIONS FOR “WHITE COLLAR” EMPLOYEES

The Department is proposing to update the regulations governing which executive, administrative, and professional employees (white collar workers)
are entitled to the Fair Labor Standards Act’'s minimum wage and overtime pay protections. The Department last updated these regulations in 2004,
and the current salary threshold for exemption is $455 per week ($23,660 per year). With this proposed rule, the Department seeks to update the
salary level required for exemption to ensure that the FLSA’s intended overtime protections are fully implemented, and to simplify the identification of
nonexempt employees, thus making the executive, administrative and professional employee exemption easier for employers and workers to
understand and apply.

Key Provisions of the Proposed Rule

The Notice of Proposed Rulemaking (NPRM) focuses primarily on updating the salary and compensation levels needed for white collar workers to be
exempt. Specifically, the Department proposes to:

1. set the standard salary level at the 40th percentile of weekly earnings for full-time salaried workers ($921 per week, or $47,892 annually);

2. increase the total annual compensation requirement needed to exempt highly compensated employees (HCEs) to the annualized value of the 90th
percentile of weekly earnings of full-time salaried workers ($122,148 annually); and

3. establish a mechanism for automatically updating the salary and compensation levels going forward to ensure that they will continue to provide a
useful and effective test for exemption.

The Department’s proposal to set the standard salary level at the 40th percentile of weekly earnings for full-time'salaried workers represents the
most appropriate line of demarcation between exempt and nonexempt employees. This salary level minimizes the risk that employees legally entitled
to overtime will be subject to misclassification based solely on the salaries they receive, without excluding from exemption an unacceptably high
number of employees who meet the duties test. As proposed, this would raise the salary threshold from $455 a week (the equivalent of $23,660 a

year) to about $970 a week ($50,440 a year) in 2016.1

The Department is also proposing to automatically update the standard salary and HCE total annual compensation requirements to ensure that they
remain meaningful tests for distinguishing between bona fide executive, administrative, and professional workers who are not entitled to overtime and
overtime-protected white collar workers. Experience has shown that the salary level test is an effective measure of exempt status only if it is up to
date.

In addition, the Department discusses the current duties test and solicits suggestions for additional occupation examples and requests comments on
the current requirements. Similarly, the Department seeks comment on the possibility of including nondiscretionary bonuses to satisfy a portion of the
standard salary requirement. The Department is not proposing specific regulatory changes on either of these issues.

Background

Since 1940, the Department’s regulations have generally required each of three tests to be met for one of the FLSA's white collar exemptions to
apply: (1) the employee must be paid a predetermined and fixed salary that is not subject to reduction because of variations in the quality or quantity
of work performed; (2) the amount of salary paid must meet a minimum specified amount; and (3) the employee’s job duties must primarily involve
executive, administrative, or professional duties as defined by the regulations.

Certain highly compensated employees are exempt from the overtime pay requirement if they are paid total annual compensation of at least $100,000
(which must include at least $455 per week paid on a salary or fee basis) and if they customarily and regularly perform at least one of the exempt
duties or responsibilities of an executive, administrative, or professional employee identified in the standard tests for exemption.

How to Comment

The Department encourages interested parties to submit comments on the NPRM. The full text of the NPRM, as well as information on the deadline
for submitting comments and the procedures for submitting comments, can be found at the Wage and Hour Division's Proposed Rule website.

Department will consider all comments received on this proposal in determining the salary level for the Final Rule.

1 The Department of Labor relied upon 2013 data in the development of the NPRM, under which the 40th percentile of weekly earnings for full-time
salaried workers was $921 per week. These figures project what the salary level would likely be in 2016 based on the proposed rule.
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