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Before: Ronald M. Gould and Marsha S. Berzon, Circuit 
Judges, and Frederic Block, District Judge.* 

 
Per Curiam Opinion 

 
 

SUMMARY** 

 
  

Res Judicata 
 
 In a separate published order, the panel certified to the 
California Supreme Court the issue of the retroactive 
application of Dynamex Operations West Inc. v. Superior 
Court, 416 P.3d 1 (Cal. 2018), and in this opinion, re-
established the remaining holdings from the now-withdrawn 
opinion Vazquez v. Jan-Pro Int’l, Inc., 2019 WL 3271969 
(9th Cir. Jul. 22, 2019). 
 
 For the reasons laid out in the earlier opinion, the panel 
held that the doctrines of res judicata and law of the case did 
not bar plaintiffs from contending that they are employees 
under Dynamex’s ABC test, and rejected the contention that 
a retroactive application of Dynamex would violate their 
federal due process rights. 
 
  

 
* The Honorable Frederic Block, United States District Judge for the 

Eastern District of New York, sitting by designation. 

** This summary constitutes no part of the opinion of the court.  It 
has been prepared by court staff for the convenience of the reader. 
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OPINION 

PER CURIAM: 

We have certified to the California Supreme Court the 
question whether that Court’s decision in Dynamex 
Operations West Inc. v. Superior Court, 416 P.3d 1 (Cal. 
2018), applies retroactively. See Vazquez v. Jan-Pro Int’l, 
Inc., __ F.3d __ (9th Cir. 2019). We here re-establish the 
remaining holdings from our now-withdrawn opinion in the 
matter. See Vazquez v. Jan-Pro Int’l, Inc., __ F.3d __, 2019 
WL 3271969 (9th Cir. July 22, 2019). For the reasons laid 
out in our earlier opinion, we hold that the doctrines of res 
judicata and law of the case do not bar Plaintiffs from 
contending that they are employees under Dynamex’s ABC 
test. See 923 F.3d at 583–86. We likewise reject Jan-Pro’s 
contention that a retroactive application of Dynamex would 
violate their federal due process rights. See id. at 588–90. 
Finally, if Dynamex does apply retroactively, the district 
court’s reliance on Patterson v. Domino’s Pizza, LLC, 
333 P.3d 723 (Cal. 2014), and the “special features of the 
franchise relationship” was misplaced.  See id. at 594–95. As 
these rulings remain in place, the issue certified to the 
California Supreme Court “could determine the outcome” of 
the remainder of the appeal. Cal. R. Ct. 8.548(a). 


