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RICHARD ALEXANDER. CLERK 

Civil Action Number: 

15C-0465! -4 

ORDER DENYING DEFENDANTS' MOTIONS FOR JUDGMENT NOTWITHSTANDING 
THE VERDICT AND ORDER GRANTING MOTION FOR NEW TRIAL AS TO LIABILITY 

After a lengthy trial, the jury reached its unanimous verdict on March 15, 2017 and 

judgment was entered on May I, 2017. The jury found for the Plaintiff, Brianna Shaunay 

Johnson, and against the Avis Defendants. Defendants Avis Rent a Car, LLC, Avis Budget 

Group, Inc. and Peter Duca ("Avis") subsequently filed a Motion for Judgment Notwithstanding 

the Verdict (JNOV) and Alternatively for New Trial as to liability which was heard by this Court. 

After consideration of the motions and briefs, responses thereto, reply briefs, oral arguments, all 

matters of record and the applicable and controlling law, this Court finds as follows: 

Order Denyine; Motion for Jude;ment Notwithstanding the Verdict 

Defendants have asserted that pursuant to O.C.G.A. §9-ll-50(b) the Court should set 

aside the verdict and judgment thereon and enter a judgment notwithstanding the verdict on the 

grouqds that there was no conflict in evidence as to any material issue and that the evidence 

introduced, with all reasonable inferences demanded therefrom, demanded a verdict in favor of 





Defendants. In the alternative, Defendants seek a new trial as the verdict of a jury is "contrary to 

evidence and the principles of justice and equity." O.C,G.A. §5-5-20. 

This was a negligence case and the jury was instructed that the Defendants ("Avis") had a 

duty to act with reasonable care. Ordinary negligence means the absence of or failure to use that 

degree of care which is used by ordinarily careful persons under the same or similar 

circumstances. Negligence requires proof that the defendant owed a legal duty, that it breached 

that duty and that the breach was a proximate cause of the injury sustained by the plaintiff. 

Georgia imposes a general duty to all the world not to subject them to unreasonable risk of harm. 

"Mere ownership of an automobile involved in a collision may not be made the basis for 

holding an owner liable for negligent operation of the automobile without showing that the 

defendant owner was guilty of some other negligent act which proximately contributed the 

plaintiffs injury." White Long v. Hall County Board of Commissioners, 219 Ga. App. 853 

(1996). However, this does not mean that there could never be any liability. White Long 291 Ga. 

App. at 855. Avis had a duty to act with reasonable care in light of its knowledge of prior car 

thefts and their inherent risks. The jury heard evidence of Avis's knowledge of the risk and the 

potential or likelihood of vehicle theft. Vehicle theft was a reasonably foreseeable occurrence. 

What is "ordinary care" varies with the circumstances and the magnitude 
of the danger to be guarded against. Since it is impossible to prescribe 
definite rules in advance for every combination of circumstances which 
may arise, the details of the standard must be filed in each particular case. 
But, to be negligent, the conduct must be unreasonable in light of the 
recognizable risk of harm. 

Lau's Cm:p. v. Haskins. 261 Ga. 491 (1991). In cases such as the one at bar where material facts 

are disputed, the jury determines the particular standard of care to be applied and whether the 

jury breached that standard. 



The jury heard very extensive testimony about Avis's use of a two-key system for the 

majority of its fleet in North America. Under that system, Avis issued two keys for each vehicle 

that it rented and attached both keys to the same ring. Evidence presented showed this was the 

cause of a number of prior thefts and the jury also heard evidence about the consequences of 

Avis's decision to maintain the two-key system for most vehicles. In addition, there was 

testimony presented by Plaintiff about security at the Courtland Street Avis location, including 

questions about the security of gate keys and about a prior vehicle theft at the Courtland Street 

location which happened under Perry's watch, Avis's conduct after that incident and action Avis 

would have taken had a background check been run on Perry. 

In terms of negligent hiring and negligent retention the elements are the same. An 

"employer has a duty to exercise ordinary care not to hire or retain an employee the employer 

knew or should have known posed a risk of harm to others." Munroe v. Univ. Health Servs .. Inc., 

277 Ga. 861 (2004). That duty arises "where it is reasonably foreseeable from the employee's 

'tendencies' or propensities that the employee could cause the type of harm sustained by the 

plaintiff." Munroe, 277 Ga. at 863. O.C.G.A.§5I-2-5(5) provides that an employer is vicariously 

liable "for the negligence of a contractor ... if the employer retains the right to direct or control 

the time and manner of executing the work or interferes and assumes control so as to create the 

relation of master and servant ... " This issue is generally a question of fact for the jury to 

determine. The jury found that CSYG was an Avis employee, not an independent contractor, and 

the evidence supported that conclusion, as well as finding that Avis negligently retained CSYG. 

The question of causation is fact specific to each case. There was circumstantial evidence 

of causation and given Byron Perry's inconsistent sworn statements, the jury could accept either 

version, but did not have to speculate. It was undisputed that the Ford Edge was taken 



unlawfully. In addition, there was evidence presented, including testimony of Avis's witnesses, 

to support at least an inference that the Ford Edge was removed from the lot using a gate key. 

The evidence presented creates a question of fact for the jury to resolve. As to the question of 

whether Johnson's injuries were preventable, evidence supported the jury's conclusion that they 

were. There was testimony about how the use of ordinary care could have prevented the theft and 

crash involving the Ford Edge. 

The jury also had to determine if Avis could have reasonably foreseen Byron Perry's 

criminal conduct. Intervening criminal conduct does not insulate a defendant from liability "if the 

defendant had reasonable grounds for apprehending such wrongful act would be committed." 

Goldstein, Garber & Salama, LLC v. J.B., 300 Ga. 840 (2017). The jury was presented with 

evidence that Avis was aware of the risk of vehicle theft, both as it involved the two-key system 

and other car theft. In addition, there was evidence presented about Avis's initiative to improve 

performance in various areas, including key security, and testimony that Avis was acting in 

response to prior car thefts. From this evidence, the jury could infer that Avis foresaw theft and 

its risks. 

Georgia law requires that "the prior incident be sufficient to attract ... attention to the 

dangerous condition which resulted in the litigated incident." Starbridge Ptrs. Ltd. v. Walker, 267 

Ga. 785 (1997) (quoting Matt v. Days Inn of Am., 212 Ga. App. 792 (1994)). Documents 

admitted during trial showed that Avis distributed regional security reports weekly to security 

managers across the region and that security managers across the country communicated with 

each other about trends in thefts. Avis also had specific knowledge about Byron Perry that would 

alert it to the risk of theft posed by him. 

Avis' knowledge of car theft is sufficient for Avis to have anticipated the risk of harm 



that is a reasonably foreseeable consequence of car theft. The record shows that Avis was aware 

of a stolen car being involved in a hit-and-run incident and that another was involved in shooting. 

In addition, there was testimony from Avis's witnesses that someone who steals a car is likely 

to make efforts to evade capture by the police. 

As previously discussed, the jury correctly found that CSYG was an employee, not an 

independent contractor, of Avis, and as a result Avis was derivatively liable for the tortious acts 

of its employee. In addition, there was evidence presented that would support the conclusion that 

CSYG was negligent and that it negligently hired Byron Perry. And, the jury heard evidence that 

supported a conclusion that Byron Perry's employment with CSYG gave him the opportunity to 

have the Ford Edge key, a way to get the car off of the lot and to have knowledge of the Avis 

operations so he could steal the vehicle without being noticed. 

CSYG existed for the purposes of operating Avis locations, including the one on 

Courtland Street. The jury concluded that CSYG breached its duty of reasonable care in hiring 

Byron Perry, given his extensive criminal history, and in failing to perform a hands-on inventory 

to ensure that all vehicles were accounted for at closing. Avis provided CSYG with the rental 

facility at the Courtland Street location. CSYG hired employees and performed routine business 

activities because of its relationship with Avis. The jury concluded that CSYG was acting within 

the scope of its employment when it engaged in tortious conduct. As there was sufficient 

evidence to support a conclusion that CSYG was negligent when acting within the course and 

scope ofits employment, the judgment is proper and Avis is vicariously liable for the fault 

apportioned to CSYG and Yonas Gebremichael. When liability is vicarious, the principal and 

agent "are regarded as a single tortfeasor." PN Express. Inc. v. Zengel, 304 Ga. App. 672 (20 10). 

Defendants filed a motion seeking a JNOV. In granting such a motion, the Court 



"substitutes its own judgment for the combined judgment of twelve jurors good and true, and 

ends the case without another trial. Such act declares that there is no conflict in the evidence and 

that all deductions and inferences from the evidence introduced demand a particular verdict." 

Johnson v. Curenton, 127 Ga. App. 687 (1972). This Court finds that there was conflict in the 

evidence and thus a JNOV would not be proper in this case. The Motion for JNOV is hereby 

DENIED. 

Order Grantin11 Motion for New Trial as to Liability 

Defendants first assert that the verdict is not supported by the evidence. The Avis 

Defendants argue that the verdict was speculative and not supported by the evidence and as a 

result that a new trial should be conducted. There was sufficient evidence presented regarding 

how the Ford Edge was stolen. There were wire cutters and twist ties like the one attached to the 

remaining key in Byron Perry's locker which supports the idea that Perry cut the cable on the 

keys, kept one and attached the other to the Avis tag with the twist tie. To leave the premises, 

Perry could have either driven off during hours while the gate was open or used a stolen gate key 

to remove the car after hours. There was also testimony about how a one-key system would have 

alerted the employee who was working that evening because the key would have been missing. In 

addition, the gate locks at Courtland Street were not changed, even after being alerted by the 

regional security manager that the keys were missing. 

Next, evidence about vehicle thefts at other Avis locations was properly admitted. Thefts 

were occurring regionally and nationally. Evidence regarding other locations was introduced to 

show the control Avis exercised over locations and shows that the security manager was 

performing inspections over security procedures at other locations like he was doing at the 

Courtland Street location. A prior incident only has to draw the defendant's attention to the type 



and danger that resulted in the litigated incident. Starbridge, 267 Ga. at 786. Avis's security 

personnel testified that thefts were not just problematic in one particular region and Avis 

distributed information regarding theft risks and occurrences both regionally and nationally. 

Evidence regarding other locations was offered for varying purposes. But, "if evidence is 

admissible for any purpose, its admission will not cause a new trial." Central Ga. Women's 

Health Ctr, LLC v. Dean, 342 Ga. App. 127 (2017). 

Third, Avis has asserted that the Court incorrectly instructed the jury on the relevance of 

intervening criminal acts. In order to establish that the Court did not instruct the jury properly, 

there is essentially a four part test. Avis must (I) show that the instruction was substantially 

incorrect both independently and in the context of the complete charge, (2) have timely and 

properly objected to the charge, (3) must not expand or change the grounds for the objection and 

(4) must establish how the error harmed them. The charge given is the one that was proposed by 

Avis. Assuming that was an erroneous charge, Avis would still have to set forth very specifically 

how they were harmed by the charge. 

Lastly, Defendants argue that the judgment cannot stand in light of the apportionment of 

100% fault to Avis. "The purpose of the apportionment statute ... is to ensure that each tortfeasor 

responsible for the plaintiff's harm, including the plaintiff himself, be held responsible only for 

his or her respective share of the harm." Wade v. Allstate Fire & Cas. Co., 324 Ga. App. 491 

(2013). Avis admittedly did not challenge the ambiguity ofthe verdict by failing to object before 

the jury was discharged. However, A vis is not arguing that the verdict is void or ambiguous. A vis 

asserts that the evidence is insufficient to support the liability apportionment and this Court 

agrees. 

The allocation of 100% fault to Avis eliminates the notion that Avis should be liable for 



CSYG's wrongdoing. The jury did not attribute any fault to CSYG. As the jury's verdict did not 

find any negligence on the part of CSYG, Yonas Gebremichael, Peter Duca or Byron Perry, the 

evidence does not support a finding of liability on the part of Avis. This Court has discretion to 

grant a motion for new trial if the verdict is "contrary to the evidence" pursuant to O.C.G.A.§5-5-

20 or "strongly against the weight of the evidence" under O.C.G.A.§5-5-21. 

Therefore, the Defendants' Motion for New Trial as to liability is hereby GRANTED. 

SO ORDERED this /" day of ...,~/u /~ '2018. 

~~o;_ 
JOSe)lllC,Iannazzone, Judgv' 
State Court of Gwinnett County 
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