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UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT 
DISCLOSURE OF CORPORATE AFFILIATIONS AND OTHER INTERESTS 

 
Disclosures must be filed on behalf of all parties to a civil, agency, bankruptcy or mandamus case, 
except that a disclosure statement is not required from the United States, from an indigent party, or 
from a state or local government in a pro se case. In mandamus cases arising from a civil or 
bankruptcy action, all parties to the action in the district court are considered parties to the 
mandamus case. 
 
Corporate defendants in a criminal or post-conviction case and corporate amici curiae are required 
to file disclosure statements. 
 
If counsel is not a registered ECF filer and does not intend to file documents other than the required 
disclosure statement, counsel may file the disclosure statement in paper rather than electronic form. 
Counsel has a continuing duty to update this information. 
 
No.  Caption: Trans Union, LLC v. Carolyn Clark
 
Pursuant to FRAP 26.1 and Local Rule 26.1,
 
 Trans Union, LLC
(name of party/amicus) 
 
 
 
who is      Petitioner  , makes the following disclosure: 
(appellant/appellee/petitioner/respondent/amicus/intervenor)
 
 
1. Is party/amicus a publicly held corporation or other publicly held entity?  ☐ YES ☒ NO 
 
 
2. Does party/amicus have any parent corporations?  ☒ YES ☐ NO 

If yes, identify all parent corporations, including all generations of parent corporations:  
 
Petitioner is wholly-owned by TransUnion Intermediate Holdings, Inc. TransUnion 
Intermediate Holdings, Inc. is wholly-owned by TransUnion, a publicly-traded company 
with the ticker symbol TRU. 
 
 

3. Is 10% or more of the stock of a party/amicus owned by a publicly held corporation or other 
publicly held entity?  ☒ YES ☐ NO 
If yes, identify all such owners: 
 
Advent International Corp. and GS Capital Partners, an affiliate of Goldman Sachs Group, 
Inc., a publicly-traded entity with the ticker symbol GS, together own a majority of the stock 
in Petitioner’s ultimate parent, TransUnion.  GS Capital Partners owns more than 10 percent 
of TransUnion’s stock. 
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4. Is there any other publicly held corporation or other publicly held entity that has a direct 
financial interest in the outcome of the litigation (Local Rule 26.1(a)(2)(B))? ☒ YES ☐ NO 
If yes, identify entity and nature of interest: 

 
Advent International Corp. and GS Capital Partners, an affiliate of Goldman Sachs Group, 
Inc., a publicly-traded entity with the ticker symbol GS, together own a majority of the stock 
in Petitioner’s ultimate parent, TransUnion.  GS Capital Partners owns more than 10 percent 
of TransUnion’s stock. 

 
 
5. Is party a trade association? (amici curiae do not complete this question) ☐ YES ☒ NO 

If yes, identify any publicly held member whose stock or equity value could be affected 
substantially by the outcome of the proceeding or whose claims the trade association is 
pursuing in a representative capacity, or state that there is no such member: 
 
 
 

6. Does this case arise out of a bankruptcy proceeding?  ☐ YES ☒ NO 
If yes, identify any trustee and the members of any creditors’ committee: 
 
 
 
 
 
 
 

Signature: /s/ Stephen J. Newman Date: March 15, 2017 
 
Counsel for: Petitioner Trans Union, LLC
 
 

CERTIFICATE OF SERVICE 
************************** 

I certify that on March 15, 2017 the foregoing document was served on all parties or their counsel 
of record through the CM/ECF system if they are registered users or, if they are not, by serving a 
true and correct copy at the addresses listed below: 
 
 
 
 
 
 
 
 
 

/s/ Stephen J. Newman March 15, 2017 
(signature) (date) 
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INTRODUCTION 

Defendant-Petitioner Trans Union LLC (“TransUnion”), respectfully 

petitions for permission to appeal the class certification order entered by the United 

States District Court for the Eastern District of Virginia on March 1, 2017.  (Doc. 

131, Addendum Ex. C.) 

Like many companies, law firms and government agencies, TransUnion 

often uses LexisNexis to assist it in retrieving information about public records 

from courthouses and other public records sources.  Based on TransUnion’s failure 

to specifically disclose this to consumers, Plaintiff-Respondent Carolyn Clark 

(“Plaintiff”) seeks to force TransUnion to pay statutory damages of between $100 

and $1,000, pursuant to the Fair Credit Reporting Act (“FCRA”), to each consumer 

who received a credit file disclosure describing a public record retrieved for 

TransUnion by LexisNexis.  See 15 U.S.C. § 1681n(a).  The District Court 

certified a massive class of such consumers, without considering undisputed 

evidence that this lack of information had no impact on their ability to correct 

errors in their credit files, or any other real-world impact on them whatsoever.  Nor 

was there any evidence that the alleged non-disclosure created any risk of material 

harm.  For an alleged technical violation of a statutory disclosure requirement that 

actually harmed no one – if a violation even occurred at all, something that remains 

disputed on the merits – TransUnion is now exposed to massive litigation risk out 
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of all proportion to any impact on anyone.  The Supreme Court’s decision in 

Spokeo v. Robins, 136 S. Ct. 1540 (2016), was designed to restrict claims under 

the FCRA to persons with “concrete” injury, yet no such injury was identified in 

relation to the class claims here.  The combination of a novel interpretation of the 

FCRA and a huge, albeit uninjured, statutory damages class, threatens to coerce 

TransUnion into abandoning its lawful defenses to the claim, thereby meriting 

immediate appellate review.  See Lienhart v. Dryvit Sys., Inc., 255 F.3d 138, 144 

(4th Cir. 2001); Prado-Steiman ex rel. Prado v. Bush, 221 F.3d 1266, 1274 (11th 

Cir. 2000). 

This petition presents important questions of class action jurisprudence and 

the application of Spokeo.  Plaintiff asserts a violation of one of the FCRA’s 

procedural protections, 15 U.S.C. § 1681g(a)(2) (relating to disclosure of sources 

of information used to prepare credit reports), but Plaintiff presented no evidence 

of how the alleged violation impaired the substantive goal of the statute – accuracy 

of credit reports – or actually affected either herself or the class she seeks to 

represent.  In spite of TransUnion’s evidence, including unrebutted expert 

testimony, that the alleged violation had no impact on Plaintiff or virtually the 

entire class population, the District Court erroneously certified a massive class of 

all persons hypothetically affected, rather than require Plaintiff to limit the class to 

those likely to have suffered injury-in-fact, as Spokeo directs.  In so doing, the 
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District Court erroneously dispensed with any injury-in-fact analysis at all as to the 

class, finding (contrary to Spokeo) that simply because Plaintiff relied upon a 

statute, Plaintiff did not have to show any real-world impact on herself, on any 

particular class members or on the class as a whole.  This is both legal error and is 

prejudicial to TransUnion.  Immediate review is warranted because the massive 

statutory damages now threatened will create such pressure to settle that, as a 

practical matter, the merits will never be tested, thus depriving TransUnion of due 

process of law if it cannot obtain review of the class certification order now.  See 

In re Rhone Poulenc Rorer, Inc., 51 F.3d 1293, 1299 (7th Cir. 1995). 

STATEMENT OF FACTS 

The FCRA requires national consumer reporting agencies like TransUnion 

to disclose to consumers the contents of their credit files, for free, once per year 

upon request and at certain other times.  See 15 U.S.C. § 1681j.  Among other 

things, the free disclosure must describe “[t]he sources of the information” 

contained in the consumer’s file.  15 U.S.C. § 1681g(a)(2).  The purpose is “to 

provide the consumer with an opportunity to dispute the accuracy of information in 

his file.”  Hauser v. Equifax, Inc., 602 F.2d 811, 817 (8th Cir. 1979); see also 

Gillespie v. Equifax Info. Servs., L.L.C., 484 F.3d 938, 940 (7th Cir. 2007) 

(purpose is to permit the consumer “to check the accuracy of the information 

possessed”).  
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With respect to public records like court judgments, TransUnion has always 

understood § 1681g(a)(2) to refer to the originator of the record (i.e., the 

courthouse where the judgment is entered), not an intermediary who may retrieve 

data from its originator.  See Henson v. CSC Credit Servs., 29 F.3d 280, 287 (7th 

Cir. 1994) (“a credit reporting agency may be required, in certain circumstances, to 

verify the accuracy of its initial source of information, in this case the Judgment 

Docket”); Source, BLACK’S LAW DICTIONARY (8th ed. 2004) (defining “source” as 

“[t]he originator or primary agent of an act, circumstance or result”).  Plaintiff 

contends that this is not a sufficient disclosure, that TransUnion’s use of the public 

records collector LexisNexis also should be formally disclosed to consumers as a 

“source” and that TransUnion’s nondisclosure willfully violated the FCRA.  This 

Court has never construed the “sources” provision of the FCRA, but it may do so 

soon in connection with an unrelated appeal scheduled to be argued on March 21, 

2017.  See Dreher v. Experian Info. Sols., Inc.,  No. 15-2119 (4th Cir. appeal 

docketed Sept. 23, 2015).  No other Circuit Court has construed § 1681g(a)(2) in 

the manner argued by Plaintiff.  Nor is there any formal regulatory guidance on the 

subject. 

Plaintiff claims that between 2009 and 2014 an invalid judgment wrongfully 

appeared on her TransUnion credit report.  However, it is undisputed that her lack 

of knowledge of LexisNexis’s involvement in records collection had no impact on 
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her ability to have the item removed from her report.  In 2008, Plaintiff suffered a 

judgment for $575 and court costs.  (Plaintiff’s Depo. Ex. 4.)1  She appealed, and 

when the judgment creditor failed to appear in the appellate proceedings, the 

appellate court summarily dismissed the judgment.  (Id. 53:5-14 & Ex. 6.)  

However, the order dismissing the judgment did not specifically reference the case 

number of the original judgment, and the original court clerk never processed the 

dismissal.  (Compare id. Ex. 4 with id. Ex. 6.)  As late as 2016, the original court 

issued an abstract of judgment declaring the judgment to be due and owing.  (Brian 

Frontino Decl. ¶ 4 & Ex. 6.)   

In 2009 (outside the FCRA’s five-year statute of repose for this lawsuit, 

which was filed in 2015, see 15 U.S.C. § 1681p), Plaintiff disputed the presence of 

the judgment on her TransUnion credit report, sending TransUnion a copy of the 

appellate order.  (Plaintiff’s Depo. 72:15-73:20 & Ex. 7.)  However, like the 

judgment-entering court, because the appellate order failed to set forth the original 

docket number, TransUnion could not determine that the appellate order pertained 

to the original judgment, and Plaintiff’s dispute was declined.  (Id. Ex. 8.) 

                                           
1 TransUnion’s evidence in opposition to class certification was appended as 
exhibits to the Declaration of Brian C. Frontino, filed on October 12, 2016.  (See 
Doc. 82-1.)  Much of this was filed under seal as it contained confidential 
information about Plaintiff and about TransUnion.  (See Docs. 83-88.)  
Subsequently, the deposition of TransUnion’s expert, Dr. Victor Stango, was taken 
by Plaintiff.  TransUnion filed this deposition transcript on February 3, 2017.  (See 
Doc. 117-1.) 
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In 2013, Plaintiff obtained her credit file disclosure, and sent TransUnion a 

letter stating that she paid the judgment and asking TransUnion to update her file 

accordingly.  (Id. 104:2-107:8 & Ex. 15.)  TransUnion updated Plaintiff’s file, 

exactly as she requested, showing that the judgment was paid.  (Id. Ex. 16.)2  In 

2014, again after obtaining her disclosure, Plaintiff wrote to TransUnion 

explaining that the judgment was dismissed on appeal and should be deleted.  (Id. 

111:10-113:4 & Ex. 19.)  In response, TransUnion again did what Plaintiff asked, 

deleting the judgment entirely from her credit file.  (Id. 113:8-114:5 & Ex. 20.)3 

The next year, Plaintiff sued TransUnion under the FCRA.  On September 

14, 2015, Plaintiff filed an amended complaint pleading a class claim under 

§ 1681g(a)(2) on behalf of consumers to whom TransUnion did not disclose public 

records vendors as sources of information.  Plaintiff asserted subject-matter 

jurisdiction under 28 U.S.C. § 1331 (federal question).  Plaintiff also alleged 

individual claims not at issue on the present petition.  TransUnion filed a motion to 

dismiss the class claim under Rule 12, which was denied on December 9, 2016.  

(See Addendum Ex. A (“MTD Opinion”).) 

In connection with the class certification proceedings, Plaintiff presented no 

evidence to show how her lack of knowledge of how the judgment was originally 

                                           
2 TransUnion did this within the 30-day time limit set forth in 15 U.S.C. 
§ 1681i(a)(1) to reinvestigate a credit reporting dispute. 
3 This also occurred within the § 1681i(a)(1) time limit. 
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retrieved from the entering court affected her ability to dispute and eventually 

correct her credit file.  Conversely, TransUnion’s expert testified that no additional 

information about how the court record was retrieved could have assisted Plaintiff 

in correcting her credit file, because the judgment-entering court itself refused to 

take into account the subsequent appellate proceedings that supposedly dismissed 

the judgment, continuing to show it as valid well into 2016.  (See Victor Stango 

Decl. ¶¶ 20, 65 & 90-91.)  Plaintiff corroborated this at her deposition, testifying 

that a clerk of the judgment-entering court refused to correct the record.  

(Plaintiff’s Depo. 60:23-61:24, 63:12-25, 117:16-21, 119:16-24 & 125:25-126:4.)  

The judgment-entering court was accurately identified as the source of the alleged 

reporting error. 

Similarly, Plaintiff presented no evidence whatsoever, expert or otherwise, 

as to how lack of knowledge of TransUnion’s use of an outside public records 

collector may have affected the proposed class, or even how to identify which 

particular consumers might have been affected by the nondisclosure.  Again, 

TransUnion’s unrebutted evidence showed no classwide impact.  Most obviously, 

when the reporting of the record is accurate, knowing more about how the record 

was gathered cannot improve accuracy.  But even when a record is not accurate, 

additional information to consumers about the manner of collection will rarely if 

ever have any impact on improving accuracy.  (See Stango Decl. ¶¶ 144-47.)  
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TransUnion’s data showed that even when public records disputes are received, 

most are resolved in the consumer’s favor simply on the basis of the information 

provided by the consumer directly to TransUnion at the time of the dispute.  

(Kimberly Bye Decl. ¶¶ 3-7.)  Knowledge of LexisNexis’s involvement in records 

gathering might affect accuracy only in the hypothetical circumstance when an 

error committed by LexisNexis during the collection process introduced inaccuracy 

into the system, yet Plaintiff offered no evidence that this ever happened.  (Stango 

Decl. ¶¶ 45, 112-115 & 130-32.)  Moreover, error during the records-collection 

stage has never been identified as a significant cause of credit reporting inaccuracy 

in government and academic studies of the credit reporting system.  (Id. ¶ 19.)   

Thus, TransUnion’s unrebutted evidence showed that to certify a class of 

everyone who received an allegedly noncompliant FCRA disclosure would 

necessarily include many completely uninjured persons – perhaps even the entire 

class.  (Id. ¶ 7.)  Plaintiff made no effort to confine the class to those who might 

have been concretely affected by the nondisclosure of LexisNexis’s involvement in 

records gathering.  For example, the class is so broad it includes persons whose 

records were perfectly accurate and who never disputed a public records item.  No 

theory was presented as to how these consumers suffered concrete, real-world 

harm by lack of information about the records-collection process.   
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On March 1, 2017, the District Court certified a class.  (See Addendum 

Exs. B (“Opinion”) & C (“Order”).)  In its rulings (on class certification and in 

connection with the motion to dismiss), the District Court found that because 

Congress included the disclosure requirement within § 1681g(a)(2), no separate 

injury needed to be established to satisfy Article III of the Constitution.  Nor was 

Plaintiff required to show any particular impact of the deprivation of information 

on the accuracy or potential accuracy of any particular credit report. 

This Petition is timely filed under Federal Rule of Civil Procedure 23(f) on 

March 15, 2017, within fourteen days of the District Court’s Order. 

QUESTIONS PRESENTED 

1. Is 15 U.S.C. § 1681g(a)(2) a “procedural” provision of the FCRA, 

such that a consumer lacks standing to pursue a claim under this provision if she 

cannot show “concrete” injury from the alleged violation? 

2. May a class be certified when there is no evidence that every class 

member – or even a substantial number of class members – sustained any injury-

in-fact as a result of the alleged statutory violation? 

3. At the class certification stage, must the proponent of the class present 

a plan to identify and exclude from the class those persons who lack injury-in-fact, 

when the opponent of the class presented evidence that many class members were 

not injured? 
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REASONS FOR GRANTING THE PETITION 

A. Standard for Granting a Petition Under Rule 23(f) 

Federal Rule of Civil Procedure 23(f) provides that this Court “may permit 

an appeal from an order granting or denying class-action certification.”  When 

analyzing a petition under Rule 23(f), this Court considers:  “(1) whether the 

certification ruling is likely dispositive of the litigation; (2) whether the district 

court’s certification decision contains a substantial weakness; (3) whether the 

appeal will permit the resolution of an unsettled legal question of general 

importance; (4) the nature and status of the litigation before the district court (such 

as the presence of outstanding dispositive motions and the status of discovery); and 

(5) the likelihood that future events will make appellate review more or less 

appropriate.”  Lienhart, 255 F.3d at 144.  These factors are considered on a sliding 

scale, and a strong showing on even one factor may justify immediate review.  Id. 

at 145-46; see also EQT Prod. Co. v. Adair, 764 F.3d 347, 357 (4th Cir. 2014) 

(Lienhart factors considered “on a holistic basis”). 

Each of these factors justifies immediate review. 

B. As a Practical Matter, the Certification Ruling Is Likely to Be 
Dispositive of the Litigation. 

The class certified here is so broadly defined as to expose TransUnion to a 

severe risk of a massive statutory damages award, grossly out of proportion to any 

impact on the public.  This Court recognizes that this circumstance “effectively 
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ends the litigation because it produces irresistible pressure on the defendant to 

settle” particularly in cases “when the certification decision turns on a novel or 

unsettled question of law.”  Lienhart, 255 F.3d at 143 (quoting the Advisory 

Committee notes to Rule 23). 

This factor favors immediate review. 

C. The District Court’s Ruling Contains Substantial Weaknesses. 

1. The District Court’s Interpretation of Spokeo’s Injury-in-
Fact Requirement Was an Error of Law. 

The next factor under Lienhart is whether the ruling below contains legal 

weaknesses.  This factor also favors immediate review.  The District Court 

misapplied Spokeo, permitting creation of a massive class of persons who lack 

Article III standing to recover under the FCRA. 

To certify a class, the proposed class representative must establish, among 

other things, the elements of commonality and typicality, and that common issues 

predominate over individualized issues.  See Fed. R. Civ. P. 23(a)(2), (a)(3), (b)(3).  

Here, the lack of a common injury-in-fact across the class from the alleged 

disclosure violation defeats these class certification elements.  See Comcast Corp. 

v. Behrend, 133 S. Ct. 1426, 1433 (2013) (Rule 23(b)(3) requires proof that 

“damages are susceptible of measurement across the entire class”); Wal-Mart 

Stores, Inc. v. Dukes, 564 U.S. 338, 350, 131 S. Ct. 2541, 180 L. Ed. 2d 374 

(2011) (critical component of commonality element is whether the proposed class 
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members “have suffered the same injury”) (internal quotation marks and citation 

omitted); Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 625-26, 117 S. Ct. 2231, 

138 L. Ed. 2d 689 (1997) (proposed class representative must “suffer the same 

injury as the class members”) (internal quotation marks and citations omitted); 

Broussard v. Meineke Disc. Muffler Shops, Inc., 155 F.3d 331, 342 (4th Cir. 1998) 

(class member damages claims can be “inherently individualized and thus not 

easily amenable to class treatment”); Soutter v. Equifax Info. Servs., 498 F. App’x 

260, 265 (4th Cir. 2012) (reversing order certifying overbroad FCRA class, in part 

because the “problems” with the predominance element under Rule 23(b)(3) were 

“exacerbated because [plaintiff] is claiming only statutory damages, which 

typically require an individualized inquiry”). 

Spokeo explains that only claims resulting from “concrete” injury-in-fact 

may be pursued under the FCRA, and only persons with such concrete injury have 

standing to sue under Article III of the Constitution.  The “injury-in-fact 

requirement requires a plaintiff to allege an injury that is both ‘concrete and 

particularized.’”  136 S. Ct. at 1545 (citation omitted; emphasis in original).  A 

“bare procedural violation” alone does not confer standing.  Id. at 1549.  To satisfy 

Article III, a plaintiff must establish “a concrete injury even in the context of a 

statutory violation.”  Id.; see also Safeco Ins. Co. of Am. v. Burr, 551 U.S. 47, 63-

64, 127 S. Ct. 2201, 167 L. Ed. 2d 1045 (2007) (requiring proof of “some practical 
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consequence” of the alleged FCRA violation); Joint Stock Soc’y v. UDV N. Am., 

Inc., 266 F.3d 164, 176 (3d Cir. 2001) (plaintiffs lacked standing because they 

suffered no “injury in fact” resulting from the alleged statutory violation) 

(Alito, J.).  Spokeo also recognized that “violation of one of the FCRA’s 

procedural requirements may result in no harm,” for example, “even if a consumer 

reporting agency fails to provide the required notice to a user of the agency’s 

consumer information, that information regardless may be entirely accurate.”  

Spokeo, 136 S. Ct. at 1549, 1550. 

The District Court erroneously found that “informational injury” was enough 

to satisfy the standing requirement.  “[I]rrespective of the accuracy of the 

information those sources provided,” the District Court found, failure to disclose 

the sources of information results in injury as a matter of law.  (Opinion at 10 & 

n.14.)  The District Court characterized its ruling as a decision on “a legal question 

of what constitutes an injury in fact.”  (Id. at n.14; citing MTD Opinion.)  This was 

error because Spokeo does not recognize a general “informational injury” 

exception to Article III.  All the Supreme Court recognized is that sometimes 

intangible harm can be sufficiently concrete to satisfy Article III, and that 

sometimes a person can be harmed by receiving inaccurate or incomplete 

information.  Nothing in Spokeo relieves the plaintiff from having to prove that 

some real-world harm actually resulted from the lack of information.  See Spokeo, 
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136 S. Ct. at 1550; see also Perron v. J.P. Morgan Chase Bank, N.A., 845 F.3d 

852, 857 (7th Cir. 2017) (rejecting claim based on alleged statutory disclosure 

violation because plaintiffs showed no damages resulting from the alleged 

nondisclosure); Nader v. Fed. Election Comm’n, 725 F.3d 226, 230 (D.C. Cir. 

2013) (“litigants who claim a right to information” still must show evidence of 

“concrete injury” resulting from deprivation of the specific information at issue).  

Here, the information at issue serves only a procedural purpose – to help 

consumers identify potentially inaccurate items on their credit files, so they may 

seek correction.  See Gillespie, 484 F.3d at 940; Hauser, 602 F.2d at 817.  Plaintiff 

presented no evidence that the information has any inherent value outside its 

potential use to correct an inaccurate item. 

This Court applied Spokeo recently in Beck v. McDonald, 848 F.3d 262 (4th 

Cir. 2017).  Beck recognized, unlike the District Court below, that each plaintiff 

must make a particularized showing of how the alleged violation actually resulted 

in some concrete real-world impact.  In Beck, a laptop computer containing patient 

records, “including names, birth dates, the last four digits of social security 

numbers, and physical descriptors” was “likely stolen” from a hospital.  Id. at 267.  

Plaintiffs sought class relief for more than 7,000 patients whose data was on the 

computer.  Among other things, plaintiffs alleged that defendants’ legal violations 

created the conditions for the theft to occur, placing the data at risk.  Plaintiffs 
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asserted that they and other class members purchased credit monitoring to protect 

themselves against risk of identity theft.  The District Court found, however, and 

this Court affirmed, that plaintiffs’ claims of potential future injury were too 

speculative to satisfy Spokeo:  “not all threatened injuries constitute an injury-in-

fact.  Rather, as the Supreme Court has ‘emphasized repeatedly,’ an injury-in-fact 

‘must be concrete in both a qualitative and temporal sense.’”  Id. at 271 (quoting 

Whitmore v. Arkansas, 495 U.S. 149, 155, 110 S. Ct. 1717, 109 L. Ed. 2d 135 

(1990)).   

Other Circuit Courts of Appeals similarly require strong showings of 

concrete injury under Spokeo, contrary to the approach taken below.  See Eike v. 

Allergan, Inc., --- F.3d ---, No. 16-3334, 2017 WL 881834, at *2 (7th Cir. Mar. 6, 

2017) (vacating class certification under Spokeo and remanding with directions to 

dismiss suit) (Posner, J.); Wall v. Mich. Rental, --- F. App’x ---, No. 16-1988, 2017 

WL 888322, at *2 (6th Cir. Mar. 6, 2017) (“claimant must connect the violation to 

a concrete injury in fact”); Meeks v. Ocwen Loan Servicing LLC, --- F. App’x ---, 

No. 16-15536, 2017 WL 782285, at *2 (11th Cir. Mar. 1, 2017) (plaintiff “suffered 

at most ‘a bare procedural violation,’ and he cannot show that he suffered a real, 

concrete injury from [defendant]’s actions”); Ross v. AXA Equitable Life Ins. Co., 

--- F. App’x ---, No. 15-2665-cv, 2017 WL 730266, at *2-3 (2d Cir. Feb. 23, 2017) 

(“Appellants cannot rely solely on a violation of [the statute] in order to satisfy 
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Article III’s injury-in-fact requirement”); Gubala v. Time Warner Cable, Inc., 846 

F. 3d 909, 911 (7th Cir. 2017) (no standing where plaintiff “has not alleged any 

plausible (even if attenuated) risk of harm to himself from” alleged violation); 

Meyers v. Nicolet Rest. of De Pere, LLC, 843 F.3d 724 (7th Cir. 2016) (alleged 

statutory violation alone could not confer standing to seek statutory damages under 

§ 1681n(a); rather, some actual harm separate and apart from the violation must be 

shown); Nicklaw v. Citimortgage, Inc., 839 F.3d 998, 1002-03 (11th Cir. 2016) (no 

standing where plaintiff did not allege harm flowing from defendant’s alleged 

failure to timely record satisfaction of judgment); Lee v. Verizon Commc’ns, Inc., 

837 F.3d 523, 529–30 (5th Cir. 2016) (no standing for ERISA claims where no 

harm alleged); Braitberg v. Charter Commc’ns, Inc., 836 F.3d 925 (8th Cir. 2016) 

(claim based on wrongful retention of data barred by Spokeo because the data was 

not actually used in a manner that harmed plaintiff). 

As this Court explained in Beck, an “attenuated chain” leading 

hypothetically to some injury does not satisfy Spokeo.  848 F.3d at 275; see also 

Perron, 845 F.3d at 858 (rejecting claim of injury based on harm that was “far too 

attenuated from the alleged violation”).  Yet TransUnion’s unrebutted expert 

testimony from Dr. Stango showed that injury could not be tied to the alleged 

disclosure violation without such attenuated reasoning.  First, there must be an 

error of some kind.  Second, the error must not have been correctable through 
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ordinary dispute channels with TransUnion directly, even though the statistical 

evidence – again unrebutted by Plaintiff – showed that consumers pursued these 

channels with a high rate of success.  Third, the cause of the error must have been 

something inherent in the data collection process, and that could be addressed only 

through examination of that process, something that no prior government or 

academic study has shown to be a significant cause of error in the credit reporting 

system.  The unrebutted evidence showed that the number of people who might 

have suffered some concrete, real-world impact as a result of the non-disclosure 

was minuscule and perhaps non-existent.   

Plaintiff also did not challenge TransUnion’s evidence that Plaintiff herself 

was not affected concretely by her lack of knowledge of LexisNexis’s involvement 

in the collection process.  For the claims within the statute of limitations, 

TransUnion corrected Plaintiff’s credit file exactly as she requested.  The error 

persisted, however, in the courthouse records themselves, with the court clerk 

refusing to correct them, and even issuing an abstract of judgment as late as 2016, 

two years after the judgment ceased appearing on TransUnion credit reports.  None 

of this had anything to do with how anyone gathers records from courthouses, and 

Plaintiff proffered no evidence that her lack of knowledge of how records were 

collected had any impact on her whatsoever.  Because Plaintiff presented no 

evidence of harm or even any “increased risk” of harm from the nondisclosure, 
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either to herself or to the class as a whole, the District Court erred as a matter of 

law in permitting the claim under § 1681g(a)(2) to proceed on a classwide basis.  

2. The District Court Erred in Certifying a Class That 
Necessarily Will Include Large Numbers of Persons Who 
Sustained No Concrete Injury-in-Fact. 

Relatedly, the class certification order is erroneous because even if some 

people (other than Plaintiff) can be hypothesized who might have been affected by 

the nondisclosure of LexisNexis, neither Plaintiff nor the District Court made any 

effort to define the class in a manner likely to exclude unaffected persons from the 

class.  For example, persons whose reports were accurate and who never disputed a 

public records item could not have been affected.  Likewise, those who 

successfully employed TransUnion’s dispute process to correct an inaccuracy 

could not have been affected.  The class as defined is therefore vastly overbroad, 

and cannot be sustained. 

Each class member, and not simply the named plaintiff, must individually 

have standing, because “standing is not dispensed in gross.”  See DaimlerChrysler 

Corp. v. Cuno, 547 U.S. 332, 353, 126 S. Ct. 1854, 164 L. Ed. 2d 589 (2006); 

Avritt v. Reliastar Life Ins. Co., 615 F.3d 1023, 1034 (8th Cir. 2010) (“[A] named 

plaintiff cannot represent a class of persons who lack the ability to bring a suit 

themselves.”).  Rule 23 cannot confer Article III standing on someone who would 

not ordinarily have a right to sue in the absence of class certification, because the 
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Rules Enabling Act states that procedural rules cannot enlarge substantive rights.  

See 28 U.S.C. § 2072(b).  Likewise, the Rules themselves disclaim any intent to 

enlarge substantive federal court jurisdiction.  Fed. R. Civ. P. 82.  Tyson Foods, 

Inc. v. Bouaphakeo, 136 S. Ct. 1036, 1050 (2016), recognizes the importance of 

the question “whether uninjured class members may recover.”  Nevertheless, the 

Tyson majority declined to answer it, noting that the question was not “fairly 

presented” in that case.  Id.  The Court nevertheless cautioned that class counsel 

ultimately would have to establish whether any “methodology will be successful in 

identifying uninjured class members,” presumably to remove them from the class.  

Id.  Significantly, Chief Justice Roberts’ concurring opinion explains that “Article 

III does not give federal courts the power to order relief to any uninjured plaintiff, 

class action or not.”  Id. at 1053 (Roberts, C.J., concurring).  Basic fairness dictates 

that a federal court may order money paid “only to injured class members.”  Id.  

Persons without concrete injury may not recover money in federal litigation.  See 

Ortiz v. Fibreboard Corp., 527 U.S. 815, 857-58, 119 S. Ct. 2295, 144 L. Ed. 2d 

715 (1999) (error to include in a proposed class persons who presently lack 

standing to assert claims); Lewis v. Casey, 518 U.S. 343, 358 n.6, 116 S. Ct. 2174, 

135 L. Ed. 2d 606 (1996) (same).   

In Beck, this Court found it significant that more than 66 percent of persons 

allegedly affected by a data security breach could not have suffered harm in the 
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form of increased fraud risk.  That figure is lower than what TransUnion’s 

evidence showed here.  Most consumers – perhaps all – could not have been 

affected in any concrete way by their alleged lack of knowledge of LexisNexis’s 

involvement in the records collection process.  (See Stango Decl. ¶ 7.)  Nor did 

Plaintiff make any effort to show any instances of concrete impact on anyone.  

Plaintiff’s failure to attempt to confine the class to persons with concrete injury 

renders the certification order fatally deficient.  Similarly, it was erroneous for the 

District Court to state that this evidence was irrelevant because injury could be 

shown as a matter of law, uniformly across the class, regardless of actual impact, 

simply by reason of the alleged statutory violation.  (See Opinion at 14-15 n.21.)  

The District Court’s reliance “solely on a violation of [the statute] in order to 

satisfy Article III’s injury-in-fact requirement” was error.  Ross, 2017 WL 730266, 

at *2-3. 

D. Allowing an Immediate Appeal Will Resolve Unsettled Legal 
Questions of General Importance. 

Immediate appeal also should be allowed because this case presents 

unsettled legal questions of general importance.  This Court has not yet construed 

Spokeo in the context of class certification proceedings.  As noted above, how to 

apply Spokeo has significant implications for many kinds of cases, and is attracting 

attention from other Circuit Courts.  Even the District Court below recognizes that 

other district courts are applying Spokeo’s injury-in-fact requirement 
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inconsistently.  (See Opinion at 5-6 (discussing and disagreeing with In re 

Michaels Stores, Inc., Civ. No. 15-2547 (KM) (JBC), 2017 WL 354023 (D.N.J. 

Jan. 24, 2017), and Cruper-Weinmann v. Paris Baguette Am., Inc., No. 13 CIV. 

7013 (JSR), 2017 WL 398657 (S.D.N.Y. Jan. 30, 2017) (Rakoff, J.)); MTD 

Opinion at 19 n.21 (disagreeing with Smith v. Ohio State Univ., No. 2:15-cv-3030, 

2016 WL 3182675 (S.D. Ohio June 8, 2016)).)  Guidance on the core legal 

questions of standing is critically important here, across a wide range of cases.  See 

Ariz. Christian Sch. Tuition Org. v. Winn, 563 U.S. 125, 146, 131 S. Ct. 1436, 

1449 (2011) (“In an era of frequent litigation [and] class actions …  courts must be 

more careful to insist on the formal rules of standing, not less so.”). 

This factor also speaks in favor of immediate review. 

E. Resolution of the Appeal Now is Not Dependent on Events in the 
District Court; Rather, it is Essential That the Legal Issues 
Relating to Class Certification Be Resolved Definitively Before 
Dispositive Motions and Trial. 

It is clear from the District Court’s rulings that its conclusions were based on 

core principles of law.  No further factual development is necessary to decide the 

legal questions presented in this Petition.  Indeed, the District Court said repeatedly 

that TransUnion’s evidence just did not matter, because injury-in-fact was shown 

simply by Congress’s inclusion of the disclosure requirement in §1681g(a)(2).  Nor 

did Plaintiff argue that more discovery or other evidence would permit him to 

challenge TransUnion’s unrebutted evidence that most consumers could not have 
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suffered any concrete, real-world injury as a result of the alleged non-disclosure.  

This factor also favors immediate review.  

F. No Future Events Are Likely to Undermine the Justifications for 
Review Now.  To the Contrary, the Settlement Pressure That 
Results From a Massive Class Certification Order Favors 
Immediate Review.   

The final Lienhart factor also favors review.  No future events are likely to 

undermine the justification for review now.  To the contrary, as time passes, 

TransUnion’s possibility of obtaining meaningful review will dim, due to the 

enormous settlement pressure exerted by overbroad class certification orders.  See 

AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 350, 131 S. Ct. 1740, 179 L. 

Ed. 2d 742 (2011); Coopers & Lybrand v. Livesay, 437 U.S. 463, 476, 98 S. Ct. 

2454, 57 L. Ed. 2d 351 (1978). 

CONCLUSION 

Accordingly, Defendant-Petitioner Trans Union, LLC respectfully requests 

that this Petition be granted. 
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Respectfully submitted this 15th day of March, 2017. 
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