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In compliance with Federal Rule of Appellate Procedure 26.1 and Eleventh

Circuit Rule 26.1-1 - 26.1-3, appellees Wells Fargo & Co. and Wells Fargo Bank,

N.A. identify all attorneys, persons, associations of persons, firms, partnerships, or

corporations that have an interest in the outcome of this case:

Berman, Steve W., former Attorney for Plaintiff-Appellant
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CORPORATE DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Eleventh Circuit
Rule 26.1, appellees Wells Fargo & Co. and Wells Fargo Bank, N.A. identify any
parent corporation and any publicly held corporation that owns 10% or more of its
stock or state that there is no such corporation:

1. Wells Fargo & Co. is a publicly held corporation whose shares are
traded on the New York Stock Exchange, under ticker symbol “WFC”. It has no
parent company, and no publicly-held corporation owns more than 10% of Wells
Fargo & Co.’s shares.

2. Wells Fargo & Co., the entity described in paragraph 1, is the ultimate

parent corporation of Wells Fargo Bank, N.A.
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CERTIFICATE OF COUNSEL

| express a belief, based on a reasoned and studied professional judgment,
that the panel decision is contrary to the following decisions of the Supreme Court
of the United States and precedents of this circuit, and that consideration by the full
court is necessary to secure and maintain uniformity of decisions in this court:
Bank of Am. Corp. v. City of Miami, 137 S. Ct. 1296 (2017), Lexmark Int’l, Inc. v.
Static Control Components, Inc., 572 U.S. 118 (2014), Hemi Grp., LLC v. City of
New York, 559 U.S. 1 (2010), Bridge v. Phoenix Bond & Indem. Co., 553 U.S. 639
(2008); Anza v. Ideal Steel Supply Corp., 547 U.S. 451 (2006); and Holmes v. Sec.
Inv’r Prot. Corp., 503 U.S. 258 (1992).

/s/ Neal Kumar Katyal

Neal Kumar Katyal
Counsel for Defendants-Appellees
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ISSUE WARRANTING EN BANC REVIEW

In Bank of America Corp. v. City of Miami, 137 S.Ct. 1296 (2017), the
Supreme Court vacated this Court’s holding that the City of Miami could satisfy
the proximate cause requirement of the Fair Housing Act (FHA) by alleging a
foreseeable injury that was “several links” removed from the alleged FHA
violation. See id. at 1305-06 (internal quotation marks omitted). The Supreme
Court held that “foreseeability alone” was not enough because the FHA’s
proximate cause inquiry is controlled by “directness principles” that “general[ly]”
prevent a plaintiff from alleging an injury more than one step removed from the
statutory violation. Id. at 1306. It remanded to allow this Court to apply those
principles to this case in the “first instance.” 1d.

On remand, the panel reinstated its conclusion that the City had satisfied the
proximate cause requirement with respect to its alleged property tax injury. It held
that the FHA does not require a plaintiff to allege an injury “caused directly” by
defendant’s misconduct. Add. 22-23. Rather, the panel posited that “the FHA
looks far beyond the single most immediate consequence of a violation.” Add. 42.

The question warranting review is whether the Supreme Court’s decision in
City of Miami permits a plaintiff to satisfy the FHA’s proximate cause requirement
based on allegations of an indirect injury many steps removed from the asserted

statutory violation.
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STATEMENT OF THE COURSE OF PROCEEDINGS
AND DISPOSITION OF THE CASE

The City of Miami (the City) filed an FHA damages claim against Wells
Fargo & Co. and Wells Fargo Bank, N.A. (together, Wells Fargo) in 2013, seeking
“lost tax revenues” and the costs of “increased municipal services” purportedly
incurred as a result of Wells Fargo’s allegedly discriminatory home lending
practices. Compl. § 189, ECF No. 1.

The District Court dismissed the City’s complaint with prejudice. Among
other things, the court concluded the City had not adequately pleaded that its
injuries were proximately caused by Wells Fargo’s alleged conduct. See City of
Miami v. Bank of Am. Corp., No. 13-24506-CIV, 2014 WL 3362348, at *5 (S.D.
Fla. July 9, 2014); Order, ECF No. 49 (incorporating order of dismissal in
companion case). “Against the backdrop of a historic drop in home prices and a
global recession,” the court explained, “the decisions and actions of third parties,
such as loan services, government entities, competing sellers, and uninterested
buyers, thwart the City’s ability to trace a foreclosure to Defendants’ activity.”
Bank of Am., 2014 WL 3362348, at *5. And even if the City could establish that
Wells Fargo’s conduct caused the alleged foreclosures, it could not “demonstrat[e]
that the foreclosures caused the City to be harmed.” Id.

This Court reversed. It held that the City had alleged an injury that fell

within both the FHA’s zone of interests and its proximate cause requirement. See
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City of Miami v. Bank of Am. Corp., 800 F.3d 1262, 1279 (11th Cir. 2015); City of
Miami v. Wells Fargo & Co., 801 F.3d 1258, 1267 (11th Cir. 2015). As to the
latter, the panel acknowledged that proximate cause is “more restrictive than a
requirement of factual cause alone.” Bank of Am., 800 F.3d at 1279 (quoting
Paroline v. United States, 572 U.S. 434, 446 (2014)). But the panel thought that
the “FHA’s proximate cause requirement cannot take the shape of the strict
directness requirement” that the Supreme Court has applied to actions under
Racketeer Influenced and Corrupt Organizations (RICO) Act and the Clayton and
Lanham Acts. Id. at 1281. Instead, the panel held that “the proper standard . .. is
based on foreseeability.” 1d. at 1282. Under that standard, it held that the City’s
allegations were sufficient: “Although there are several links in th[e] causal chain,
none are unforeseeable.” Id.

The Supreme Court vacated the panel’s decisions and remanded. City of
Miami, 137 S. Ct. at 1301. Reviewing the City’s first “amended complaints,” the
Supreme Court agreed with the City that its “economic injuries ... arguably fall
within the FHA’s zone of interests.” Id. at 1302-03, 1305. But the Court rejected
the contention that mere but-for causation and “foreseeability” could satisfy
proximate cause. Drawing on the “directness” precedent that this Court found
“Inapposite,” Bank of Am., 800 F.3d at 1283 n.10, the Supreme Court held that

“proximate cause under the FHA requires ‘some direct relation between the injury
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asserted and the injurious conduct alleged.”” City of Miami, 137 S. Ct. at 1306
(quoting Holmes, 503 U.S. at 268). It further held that the inquiry was controlled
by a series of well-settled “directness principles” that “general[ly]” dictate that a
plaintiff’s harm should not “go beyond the first step.””” 1d. (quoting Hemi, 559 U.S.
at 10). The Supreme Court then remanded to this Court to apply those principles
in the “first instance” to this case. 1d.

On remand, the panel once again held that the City of Miami’s allegations of
lost property taxes satisfy the FHA’s proximate cause requirement, although it
recognized that the allegations of increased municipal expenditures do not meet
that requirement.

The panel began its analysis by suggesting that in requiring “some direct
relation” between an asserted injury and an alleged statutory violation, the
Supreme Court was not mandating that a plaintiff allege an injury “caused directly”
by the violation. Add. 22-23 (internal quotation marks omitted). Rather, it was
merely seeking to guarantee a “logical bond” between the injury and the alleged
misconduct—and not necessarily a “quantifiable” one at that. Id.

The panel went on to downplay the Supreme Court’s holding that there is a
“general tendency” to limit harms to the “first step.” 1d. The panel held that it is
“more important” to assess whether an injury is “fairly attributable” to the

defendant’s conduct. Add. 24. The panel therefore concluded that it did not matter
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that the City’s property tax injury was plainly well beyond the first step, and that—
in any event—it might be possible to shorten the causal chain to two or three steps.
Id.

The panel bolstered this conclusion by reference to the “text and history of
the FHA,” which—in its view—demonstrated that the FHA’s proximate cause
standard “looks far beyond the single most immediate consequence of a violation.”
Add. 42. In addition, the panel relied heavily on its view that “tracing causation”
with respect to the property tax injury was “administratively feasible” because the
City had alleged that a series of statistical analyses could show a causal link. Add.
43. According to the panel, three factors discussed in the Supreme Court’s
decision in Holmes, 503 U.S. 258, strongly support the notion that proximate cause
may be satisfied where a defendant can show a statistical link with respect to an
aggregate injury. Add. 45-46. The panel also believed that proper application of
these “Holmes factors” could effectively limit the proximate cause analysis. It
pointed out, for example, that its holding that the City’s municipal expenditure
injury could not satisfy the proximate cause requirement was based in part on the
City’s failure to allege a statistical link.

Finally, the panel recognized that the Supreme Court’s decision had pointed
to a set of precedents applying the “directness principles” that control the FHA

proximate cause analysis. Add. 68. But the panel determined that it could not
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glean “any further lessons” from those precedents because—in its view—the
statutes at stake in those cases did not have proximate cause requirements
analogous to that of the FHA. Add. 72-73.
ARGUMENT
In general, this Court will grant rehearing where a panel’s decision appears
to conflict with a precedent of the Supreme Court. The panel’s decision in this
case is irreconcilable with at least six of the Supreme Court’s precedents, the most
significant of which was issued in this very case. See Bank of Am. Corp. v. City of
Miami, 137 S. Ct. 1296 (2017), Lexmark Int’l, Inc. v. Static Control Components,
Inc., 572 U.S. 118 (2014), Hemi Grp., LLC v. City of New York, 559 U.S. 1 (2010),
Bridge v. Phoenix Bond & Indemnity Co., 553 U.S. 639 (2008), Anza v. Ideal Steel
Supply Corp., 547 U.S. 451 (2006), and Holmes v. Sec. Inv’r Prot. Corp., 503 U.S.
258 (1992). The need for rehearing is therefore obvious, particularly given that the
Supreme Court has recognized that the proximate cause question is of sufficient
Importance to meet the exceedingly high certiorari standard.
. REHEARING IS WARRANTED BECAUSE THE PANEL’S

DECISION CONFLICTS WITH THE SUPREME COURT’S
HOLDINGS IN THIS CASE.

In assessing whether rehearing is necessary, this Court need look no further
than the obvious gap between the panel’s proximate cause analysis and the

Supreme Court decision remanding the issue to the panel. Point for point, the
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panel reached conclusions about the FHA’s proximate cause requirement that are
directly contrary to the conclusions of the Supreme Court.

To begin, the central premise of the Supreme Court’s proximate cause
analysis was that “[a] violation of the FHA may * * * be expected to cause ripples
of harm to flow far beyond the defendant’s misconduct,” but “[n]othing in the
statute suggests that Congress intended to provide a remedy wherever those ripples
travel.” City of Miami, 137 S. Ct. at 1306 (internal quotations marks omitted)
(emphasis added). But the panel—based on its own analysis of the FHA’s “text
and history”—turned that holding on its head, concluding that the FHA’s
proximate cause standard “looks far beyond the single most immediate
consequence of a violation.” Add. 42 (emphasis added).

Nor do things improve from there. In its opinion, the Supreme Court went
on to conclude that the FHA requires “some direct relation between the injury
asserted and the injurious conduct alleged.” 137 S. Ct. at 1306. The panel, by
contrast, held that a plaintiff need not be “directly injured” by the statutory
violation; rather, a “logical bond” is enough. Add. 22-23 (internal quotation marks
omitted).

Similarly, the Supreme Court held that the FHA’s proximate cause
requirement is controlled by “directness principles” that “general[ly]” limit

damages to the “first step.” 137 S. Ct. at 1306 (internal quotation marks omitted).
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But the panel held that “step-counting” was largely beside the point, and that it was
“more important” to assess whether the alleged injury was “fairly attributable” to
the asserted misconduct—a standard the Supreme Court neither mentioned nor
implied. Add. 24.

Finally, while the Supreme Court held that a cause of action under the FHA
“Is analogous to” common law tort actions and pointed to its precedents applying
“directness principles” to comparable statutes, 137 S. Ct. at 1306, the panel
disclaimed the ability to glean any “further lessons” from that body of precedent,
Add. 73. And its decision ignores or distorts both the holdings and reasoning of
most of those cases.

These glaring inconsistencies are enough, in and of themselves, to require
rehearing, particularly because there is no question that they affected the outcome
in this case. While the panel struggled mightily to reduce the number of steps
between the banks’ alleged discriminatory lending activity and the City’s
decreased property taxes, Add. 33-36, it was forced to acknowledge that there are
“several links” in the causal chain between the alleged violation and the injury.
Add. 17. In fact, there are at least six: (1) allegedly less-favorable loan terms were
offered to certain borrowers; (2) purportedly making it more likely that those
borrowers would default on their loans, Compl. 9 147-149; see FAC 99 146-148,

ECF No. 50-1; TAC 9985-87, ECF No. 80; (3) making it more likely that the
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loan’s servicer would foreclose on the borrowers’ homes, Compl. 9 147-149; see
FAC 99 146-148; TAC 49 85-87; (4) reducing the market value of those homes and
the surrounding properties, Compl. 9 158-161; see FAC 9§ 158; TAC 9101,
(5) impacting Miami-Dade County’s assessment of the taxable value of those
properties; and (6) resulting in the City’s reduced property tax revenues.

Thus, had the panel faithfully applied the Supreme Court’s dictates, it would
have held—Iike the vast majority of courts to consider analogous allegations in the
wake of the Supreme Court’s decision—that the City’s alleged injuries “are
precisely the ripples that City of Miami cautions flow far beyond the defendant’s
misconduct.” Cty. of Cook, Ill. v. Wells Fargo & Co., 314 F. Supp. 3d 975, 988
(N.D. 1ll. 2018) (internal quotation marks omitted); see also Cty. of Cook v. Bank
of Am. Corp., No. 14 C 2280, 2018 WL 1561725, at *4-7 (N.D. Ill. Mar. 30, 2018)
(holding same); City of Philadelphia v. Wells Fargo & Co., No. 17-2203, 2018 WL
424451, at *6 (E.D. Pa. Jan. 16, 2018) (expressing ‘“serious concerns about the
viability of the economic injury aspect of the City’s claim with regard to proximate
cause”).

II. REHEARING IS ALSO NECESSARY BECAUSE THE PANEL’S

DECISION CONFLICTS WITH THE SUPREME COURT’S OTHER
PROXIMATE CAUSE PRECEDENTS.

The panel’s decision also misreads or mischaracterizes several of the

Supreme Court’s other proximate cause cases. These conflicts, too, warrant
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rehearing.

1.  Perhaps most glaringly, the panel contorted the Supreme Court’s
decisions in Lexmark and Bridge, asserting that those precedents justified its
decision to find proximate cause even though the City’s injury goes far beyond the
“first step.” In fact, though, those cases show why the City’s injury cannot
possibly satisfy the “directness principles” that the Supreme Court held applicable
to the FHA.

In Lexmark, the Court held that a statutory proximate cause requirement
derived from the common law—Ilike that in the FHA—*"ordinarily” precludes a
plaintiff from recovering if her “harm is purely derivative of ‘misfortunes visited
upon a third person by the defendant’s acts.” ” 572 U.S. at 133 (quoting Holmes,
503 U.S. at 268-269). That is precisely the case here: The City alleges that it was
injured because Wells Fargo issued loans that resulted in financial difficulties on
the part of borrowers, who in turn defaulted, leading to foreclosures and, ultimately,
a drop in property tax revenue. Indeed, the Lexmark Court used a third party
harmed by the financial “misfortunes” of a direct victim as the paradigmatic
example of a victim who would be unable to satisfy the proximate cause
requirement. Id.

The panel held that Lexmark nonetheless supported a finding of proximate

cause in this case because the Lexmark Court recognized two narrow exceptions to

10
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the basic direct-injury rule dictated by the “nature of the statutory cause of action”
in that case. But neither exception is applicable.!

First, the Lexmark Court held that it was appropriate to alter the boundaries
of the Lanham Act’s first step to permit a commercial party to sue for injuries
derivative of consumer deception because the “nature of the [Lanham Act’s]
statutory cause of action” did not permit the consumers to bring suit themselves.
Id. But the “nature of the [FHA’s] cause of action” does not justify a similar
departure because it is undisputed that the direct victims of the allegedly
discriminatory loans may bring suit, and—indeed—the Department of Justice has
already sued and obtained a settlement on their behalf. See United States v. Wells
Fargo Bank, N.A., No. 1:12-cv-01150-JDB (D.D.C.), ECF Nos. 1, 10.

Second, the Lexmark Court held that, in “relatively unique circumstances,” a
statutory cause of action may produce a victim at the second step who alleges a
harm that is as “surely attributable” to the asserted misconduct as the harms within
the first step. 572 U.S. at 139-140 (emphasis added). In those circumstances, the

victim at the second step may bring suit.

! The panel also incorrectly asserted that the City’s injury could not be deemed
“derivative of misfortunes visited on homeowners” because the City suffered its
own “distinct” injury to tax revenues. Add. 58. But an injury may be “distinct”
while still “deriv[ing]” exclusively from harms to a third party where—as here—
the injury flows from a third party’s inability to pay her debts. Lexmark, 572 U.S.
at 133.

11
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The panel attempted to convert this strictly limited exception to a broad
standard permitting proximate cause wherever a plaintiff’s injury is “fairly
attributable” to the defendant’s actions. Add. 24 (emphasis added). That not only
alters the Lexmark Court’s language, it fundamentally changes the Court’s
meaning. Far from announcing a lenient proximate cause inquiry, the Lexmark
Court emphasized precisely how rare it is for an injury to be cognizable at the
second step. It was permissible in that case only because the relevant harm
“follow[ed] more or less automatically” from the injury at the first step such that
there was “something very close to a 1:1 relationship” between the incidence of
harm at the first step and the incidence of harm at the second. 572 U.S. at 139-140.

Again, this is not the case here: The City is far more than two steps removed
from the alleged FHA violation, and even the City cannot contend that there is
anything “close to a 1:1 relationship” between the harm at the first step (a
borrower’s receipt of a discriminatory loan) and the City’s injury (a diminution in
property tax revenues). ld.

The conflict with Bridge is equally clear. As the Supreme Court reiterated
in Hemi, the RICO proximate cause requirement in Bridge was satisfied because
the plaintiffs were the “only” injured parties who could bring suit and because
there were no “independent factors that accounted for the plaintiffs’ injuries.”

Hemi, 559 U.S. at 14 (quoting Bridge, at 553 U.S. at 639) (alterations omitted). In

12
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other words, Bridge is predicated on the same factors that were present in Lexmark
and are absent here: There were no more direct plaintiffs, and there was a virtually
automatic connection between the misconduct and the alleged injury.

2. The panel’s decision also runs contrary to the Supreme Court’s decision
in Holmes. The panel used Holmes to justify its heavy reliance on the City’s
allegation that it could use a variety of statistical models to link its harm to Wells
Fargo’s allegedly discriminatory loans. According to the panel, these statistical
allegations are important because they show that the “Holmes factors” underlying
the directness requirement do not necessitate cutting off an injury at the first step in
this case. Add. 55 . That fundamentally misreads Holmes in at least two ways.

First, the Holmes Court did not set out three “factors” whose presence or
absence in a particular case dictate whether proximate cause is satisfied. Rather,
the Holmes Court held that the “directness” requirement that applies in the antitrust
context applies equally to RICO suits. And it held that this directness requirement
prevented the plaintiff from satisfying the proximate cause analysis in that case
because the alleged injury was “purely contingent on the harm suffered by” a third
party. 503 U.S. at 271; see also Hemi, 559 U.S. at 9 (describing a link as “too
remote” to establish proximate cause).

The Holmes Court went on to discuss the three “factors” on which the panel

relied merely to illustrate the wisdom of applying the antitrust directness
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requirement in the RICO context: Just as was true in antitrust cases, cutting off
RICO harms at the “first step” would (1) avoid “the need to determine the extent to
which” a harm was caused by the statutory violation rather than some independent
factor; (2) reduce the risk of duplicative damages; and (3) ensure that statutory
rights were vindicated by the most immediate victims. Holmes, 503 U.S. at 273.
But, in articulating the reasons why it made sense to apply the directness
requirement to RICO claims in general, the Court did not remotely suggest that
proximate cause is present whenever one or more of these rationales is absent from
a particular case.

In fact, the Supreme Court recently rejected an analogous assertion in the
antitrust context. In Apple Inc. v. Pepper, No. 17-204, 2019 WL 2078087 (U.S.
May 13, 2019), the defendant argued that the Court should ignore that the plaintiffs
were “direct purchasers from the alleged monopolist,” because the three “rationales”
underlying the direct-purchaser rule were not necessarily satisfied in that particular
case. Id. at *6-7. The Apple Court rebuffed that contention, reiterating that the
direct-purchaser rule was meant to avoid “an unwarranted and counterproductive
exercise to litigate a series of exceptions.” Id. at *7 (internal quotation marks
omitted).

Second, the panel suggested that the “Holmes factors™ dictate that whether

the proximate cause requirement is met depends primarily on whether it is

14



Case: 14-14544  Date Filed: 05/24/2019 Page: 24 of 106

“administratively feasible” to assess the extent to which a harm may be attributed
to a statutory violation. Add. 43. But the Holmes Court was not concerned about
whether it was feasible to make that assessment; it was concerned with whether it
made sense for a court to “shoulder” that burden given that more immediate
victims could sue. 503 U.S. at 273. Indeed, the Holmes Court recognized the
possibility that “an appropriate assessment of factual causation” could have been
conducted in that very case, but it held that there was no reason for a court to
“shoulder” the burden of a potentially thorny causation analysis where a more
direct victim could bring suit. Id.

3. In addition to distorting Lexmark, Bridge, and Holmes, the panel’s
opinion virtually erases other important Supreme Court proximate cause
precedents. For example, in Anza, the Supreme Court held that “directness”
principles dictate that a plaintiff may not recover for a harm if an “entirely distinct”
action on the part of the defendant stands between the alleged statutory violation
and the asserted injury. 547 U.S. at 458. And, in Hemi, the Supreme Court
emphasized that “the disconnect between the asserted injury and the alleged”
unlawful conduct “is even sharper” where a plaintiff’s theory of liability “rests not
just on separate actions, but separate actions carried out by separate parties.” 559

U.S. at 11 (emphasis in original).
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The City’s alleged injury undeniably flows from multiple distinct actions by
a variety of third, fourth, and even fifth parties. But, while the Supreme Court
cited both Anza and Hemi in articulating the “directness” requirement that should
apply to the FHA, see City of Miami, 137 S. Ct. at 1306, the panel barely
acknowledged these cases. Instead, it dismissed them as relevant only in the RICO
context. Add. 69-70. In doing so, it ignored the Supreme Court’s guidance in this
case and limited the application of Anza and Hemi in a manner that is appropriate

only for the Supreme Court itself.

*kkk

In short, if the panel’s decision is permitted to stand, it will hopelessly
distort the FHA proximate cause inquiry in the Eleventh Circuit. District courts
and future panels will be forced to choose between following the dictates of the
Supreme Court and applying the distorted version of the Supreme Court’s
precedents on display here.

That result is unacceptable in a case that presents a question of such
Importance that it has already drawn one writ of certiorari from the Supreme Court.
Indeed, similar cases are pending in district courts throughout the country, and the
Ninth Circuit has already granted interlocutory review of a district court decision
that upheld allegations against the City of Oakland based on reasoning analogous
to that of the panel in this case. See City of Oakland v. Wells Fargo Bank, N.A.,

No. 15-CV-04321-EMC, 2018 WL 3008538, at *1 (N.D. Cal. June 15, 2018),
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motion to certify appeal granted, No. 15-CV-04321-EMC, 2018 WL 7575537
(N.D. Cal. Sept. 5, 2018). This Court should follow suit by rehearing and
reconsidering the panel’s flawed conclusions.
CONCLUSION
For the foregoing reasons, this Court should grant Wells Fargo’s petition for

rehearing.

17



Case: 14-14544

Paul F. Hancock
Olivia Kelman
K&L GATES LLP

200 S. Biscayne Blvd., Ste. 3900

Miami, Florida 33131
(305) 539-3300

Andrew C. Glass, Esq.

K&L GATES LLP

One Lincoln St.

Boston, Massachusetts 02111
(305) 539-3300

Date Filed: 05/24/2019 Page: 27 of 106

Respectfully submitted,

/s/Neal Kumar Katyal

Neal Kumar Katyal

HOGAN LOVELLS US LLP
555 13th St. NW
Washington, D.C. 20004
(202) 637 5600

Carol A. Licko

John F. O’Sullivan

James L. VanLandingham
HOGAN LOVELLS US LLP
600 Brickell Ave., Ste. 2700
Miami, Florida 33131

(305) 459-6500

Counsel for Defendants-Appellees

Dated: May 24, 2019

18



Case: 14-14544  Date Filed: 05/24/2019 Page: 28 of 106

CERTIFICATE OF SERVICE
| hereby certify that on this 24th day of May, 2019, | caused a copy of the

foregoing to be served by electronic means via the Court’s CM/ECF system on all
counsel registered to receive electronic notices.

/s/Neal Kumar Katyal




Case: 14-14544  Date Filed: 05/24/2019 Page: 29 of 106

CERTIFICATE OF COMPLIANCE
1. This brief complies with Fed. R. App. P. 35(b)(2)(A) because it

includes 3,881 words, exclusive of those portions of the brief not counted under
Fed. R. App. 32(f).

2. This brief complies with the typeface and type style requirements of
Fed. R. App. 32(a) because it has been prepared in a proportionally spaced
typeface using Microsoft Office Word in Times New Roman 14-point font.

/s/Neal Kumar Katyal




Case: 14-14544  Date Filed: 05/24/2019 Page: 30 of 106

ADDENDUM



Casase144148544 Dated-Hddd0BKOZA029 PRgge3l of 166

[PUBLISH]
IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 14-14544
Non-Argument Calendar

D.C. Docket No. 1:13-cv-24508-WPD

CITY OF MIAMI,
a Florida municipal corporation,

Plaintiff - Appellant,

VErsus

WELLS FARGO & CO.,
WELLS FARGO BANK, N.A,,

Defendants - Appellees.
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Plaintiff - Appellant,

VErsus

BANK OF AMERICA CORPORATION,

BANK OF AMERICA, N.A,,

COUNTRYWIDE FINANCIAL CORPORATION,
COUNTRYWIDE HOME LOANS,
COUNTRYWIDE BANK, FSB,

Defendants - Appellees.

Appeals from the United States District Court
for the Southern District of Florida

(May 3, 2019)

Before MARCUS and WILSON, Circuit Judges, and SCHLESINGER," District
Judge.

MARCUS, Circuit Judge:

This pair of ambitious fair housing lawsuits brought by the City of Miami
against major financial institutions returns to our Court after having been appealed

to the Supreme Court and resolved there in Bank of American Corp. v. City of

Miami, 137 S. Ct. 1296 (2017). Miami alleges that, for years, the defendant
Institutions, major nationwide banks, carried on discriminatory lending practices

that intentionally targeted black and Latino Miami residents for predatory loans.

“ Honorable Harvey E. Schlesinger, United States District Judge for the Middle District of
Florida, sitting by designation.
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The City says this resulted in disproportionate foreclosures on homeowners of
those races, diminished property values in predominantly minority neighborhoods,
substantially reduced tax revenue for the City, and increased expenditures by the
City for municipal services. When we first heard these cases, we determined that
Miami had standing under the Fair Housing Act, and that it had adequately pled

proximate cause. See City of Miami v. Bank of Am. Corp., 800 F.3d 1262 (11th

Cir. 2015); City of Miami v. Wells Fargo & Co., 801 F.3d 1258 (11th Cir. 2015).

The Supreme Court agreed in part. It resolved the hotly contested standing issue in
the City’s favor, but vacated and remanded with regard to proximate cause. See

Bank of Am., 137 S. Ct. at 1305-06.

The Court held that the standard that this panel had applied -- foreseeability -
- was not enough on its own to demonstrate proximate cause. Id. at 1306. Instead,
the Court said that proximate cause under the FHA also required “some direct
relation between the injury asserted and the injurious conduct alleged.” Id. at 1306
(quotations omitted). But the Court declined to “draw the precise boundaries of
proximate cause under the FHA and to determine on which side of the line the
City’s financial injuries fall.” 1d. It remanded the case, preferring to leave this
Issue open for percolation in the lower courts. See id. Today, we take up the

question of how the principles of proximate cause identified by the Court’s opinion
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function when applied to the FHA and to the facts as alleged in the City’s
complaints.

At this preliminary stage in the lawsuit, we conclude that the City has
adequately pled proximate cause in relation to some of its economic injuries when
the pleadings are measured against the standard required by the Fair Housing Act.
Proximate cause asks whether there is a direct, logical, and identifiable connection
between the injury sustained and its alleged cause. If there is no discontinuity to
call into question whether the alleged misconduct led to the injury, proximate
cause will have been adequately pled. The question for now is whether, accepting
the allegations as true, as we must, the City has said enough to make out a
plausible case -- not whether it will probably prevail. Considering the broad and
ambitious scope of the FHA, the statute’s expansive text, the exceedingly detailed
allegata found in the complaints, and the application of the administrative

feasibility factors laid out by the Supreme Court in Holmes v. Securities Investor

Protection Corp., 503 U.S. 258 (1992), we are sat