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E. Scorr P1n rrrT 
, \D~ll ~ ISTH:\TUH 

MEMORANDUM 

SUBJECT: Project Emissions Ac 
Permitting Prog n 

FROM : E. Scott Pru· 

TO: 

March 13, 20 I 8 

•~ New Source Review Preconstruction 

In accordance with presidential pnonl1es for streamlining regulatory permitting 
requirements for manufacturing, and in line with my prior recognition that "opportunities exist to 
simplify'' the New Source Review process and thereby ··achieve meaningfu l NSR refonn ,"1 the 
U.S . Environmental Protection Agency has been undertaking an assessment of the agency's 
implementation of the preconstruction pennitti ng requirements under the NSR provisions of the 
Clean Air Act. As part of this assessment. the EPA has identified certain elements of the NSR 
regulations and associated EPA policies that have been sources of confusion and uncertainty.2 

One such element that has given rise to uncertainty among both pennirting authorities and 
stakeholders alike is whether emissions decreases from a proposed proj ect at an ex isting major 
stationary source may be taken into account under Step I of the major modification applicabi li ty 
process in the EPA NSR regulations. The purpose of this memorandum is to communicate the 
EPA 's interpretation that its current NSR regulations provide that emissions decreases as well as 
increases are to be considered at Step I of the NSR applicability process. provided they are part of 
a single project. The EPA has at times indicated that the relevant provisions of the NSR regulations 
preclude the consideration of emissions decreases at Step I, but fo r the reasons discussed below, 
the agency will no longer apply any such interpretation reflected in prior statements on this issue.3 

1 See Fina l Report on Review of Agency Actions that Potentially Burden the Safe, Efficient Deve lopment of Domestic 
Energy Resources Under Executive Order 13 783 (Oct. 25, 2017) at 3. 

z See, e.g. "New Source Review Preconstruction Permining Requirements: Enforceability and Use of the Actual-to
Projected-Acrual Applicability Test in Oetem1ining Major Modification Applicability" (Dec. 7, 2017). 

3 T hus, for example, the EPA no longer subscribes to the reading of the NSR regulations that is re fl ected in the Letter 
from Barbara A. Fina1..7..o, U.S. EPA Region 2 10 Kathleen Antoine. HOVENSA, LLC, " Re: HOVENSA Gas Turbine 

1100 l'i.:,,~",··,:--" .\ H ,. ~ \\ . • .\b11 . C o 1, 1· 11 0 1.\ • \\' , ~111., <; 10 .-.:, DC'lO ll iO • ('202) .ili l- l iO0 • F., x: (102) :i Ol -1 ki O 

,,:':, Tht-. p3por is punted ,•1t1h veoe1able~oll-based mks and 1s 100,percen1 pos.tconsumet ,ocycled m.1tcr1at chtonne~lree,processed and recyclable 
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Background 

Under EPA regulations, the process for detennining whether a project at an existing major 
stationary source triggers the requirement to obtain an NSR permit is a two-step process. Step I 
requires a determination of whether the proposed project, by itself, is projected to result in a 
significant emissions increase. If such an increase is projected to occur, the process moves to Step 
2. Under Step 2, an evaluation is made as to whether the project will result in a significant net 
emissions increase, considering any other increases and decreases in actual emissions at the source 
that are contemporaneous with the particular project and are otherwise creditable. The EPA has 
generally referred to Step 2 as "netting" or "contemporaneous netting." 

In the past, the EPA has sometimes described the consideration of both increases and 
decreases in emissions under Step 1 of the NSR applicability process as "project netting." The 
EPA now recognizes that using the term "project netting" at Step I has resulted in confusion among 
stakeholders, permitting authorities and within the EPA itself. A more appropriate term to 
characterize the consideration of a proposed project's emissions increases and decreases at Step 1 
is "project emissions accounting." In the context of Step 1, the term "netting" is misplaced, insofar 
as "netting" more properly describes looking at those other projects that may have been or will be 
undertaken al a given facility over the contemporaneous period - i.e. an evaluation that takes place 
under Step 2. In contrast, "project emissions accounting" more accurately captures what Step 1 of 
the NSR applicability process is really all about - i.e. taking account of the true emissions impacts 
of the project itself. 

The EPA believes that those prior agency statements that interpreted the NSR regulations 
as precluding project emissions accounting have had the practical effect of preventing certain 
projects from going forward and significantly delaying others, even though those projects would 
not have resulted in a significant emissions increase.4 The EPA recognizes that because of the 
inherent complex ities associated with doing multi-year contemporaneous netting under Step 2 at 
a large facility,5 some companies may have been dissuaded from undertaking some projects. As a 
consequence, the EPA's lack of clarity in this matter likely foreclosed projects with the potential 
to make production more efficient across a wide variety of industrial sectors. Such efficiencies can 
result in reduced emissions, even while production is maintained or expanded. The interpretation 
provided here is consistent with the language of the NSR regulations and should result in sounder 
regulatory outcomes. 

Nitrogen Oxides (GT NOx) Prevention of Significant Deterioration (PSD) Permit Application- Emission Calculation 
Clarification" (March 30, 20 I 0) (March 30 HOVENSA Lener). 

4 See. e.g. National Mining Association Response to Request for Comments on Regulations Appropriate for Repeal, 
Replacement, or Modification Pursuant to Executive Order 13777, 82 FR 17.793 (Apr. 13, 20 17), at 3-4, EPA-HQ-
2017-0190-37770; Testimony of Paul Noe for Am. Forest & Paper Ass'n and Am. Wood Council, House Comm. on 
Energy & Commerce, Subcomm. on Env't. Oversight Hearing on "New Source Review Pennitting Challenges for 
Manufacturing and Infrastructure," at 2. 5, 7-8 (Feb. 14 , 2018) ("Noe Testimony'·). 

5 See, e.g. Noe Testimony at 7-8. 
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Relevant CAA and Regulatory Provisions 

The NSR provisions of the CAA and the EPA's implementing regulations require that a 
preconstruction pem1it be obtained prior to beginning ( I ) the construction of a new major 
stationary source or (2) a " major modification" to an existing majo r stationary source. In general, 
preconstruction pennits for sources emitting pollutants for which the area is designated attainment 
or unclassifiable and for other pollutants regulated under the major source program are called 
prevention of significant deterioration (PSD) permits. Permits for m ajor sources emitting 
nonattainment pollutants and located in nonattainment areas are referred to as nonattainment NSR 
(NNSR) permits. The preconstruction permitting program, including the PSD and the NNSR 
permitting programs, is known as the NSR program. 

The CAA contains no statutory definit ion of the term "major modi fication." The CAA 
does, however, define the term " modification" - i.e. "any physical change in, or change in the 
method of operation of, a stationary source which increases the amount of any air pollutant emitted 
by such source o r which results in the emission of any air po llutant not previously emitted." 42 
U.S.C. § 741l(a)(4); CAA § I J 1(a)(4).6 Reflecting the fact that the preconstruction review 
provisions of the CAA's PSD and nonattainment area permitting program s are phrased in terms of 
the construction or modification of a " major emitting facility" (under the PSD program) and of a 
"major stationary source" (under the nonattainment program),7 The E PA's implementing 
regulations have from the ir earliest days been framed in tenn s of how one goes about determining 
whether a particular activ ity at an existing " major stationary source" will be deemed to be a "major 
modification."8 The EPA regulations specify that one determines whether a modification is 
" major" based on whether the modification results in an increase of emissions above specified 
rates defining whether the increase is "significant" (or greater than a de minimis arnount).9 

A project10 constitutes a major modification for a regulated NSR pollutant if (and only if) 
it would result in two types of emissions increases - i.e. a s ignificant e missions increase 

6 This definition of " modification," originally enacted by Congress in 1970 as part of the New Source Performance 
Standards (NSPS) program, was incorporated by reference for purposes of the newly enacted PSD and nonartainment 
programs by the Clean Air Act Amendments o f 1977. See 42 U.S.C. § 7479; CAA § I 69(C) ("The term 'construction' 
when used in connection with any source or facility. includes the modification (as defined in section 741 l(a) of this 
title) of any source or faci lity."'); 42 U.S.C. 750 I (4); CAA§ 171 (4) ("The tenns 'modifications' and 'modified ' mean 
the same as the term ' modification' as used in section 74 1 l(a)(4) of this title."). 

; 42 FR 57479, 57480 (Nov. 3. 1977). 

8 See, e.g. 40 CFR § 52.21 (a)(2) ( 1978). 

9 See, e.g. 40 CFR § 52.2 1 (a)(2) {2017). The EPA adopted this current approach after a court rejected the EPA 's initial 
attempt to detennine whether a modification was " major" based on the thresholds of I 00 and 250 tons per year from 
the statutory defi nition of "major emilling faci lity." Alabama Power v. Costle, 636 F.2d 323, 399-400 (D.C. Cir. 
2012); 44 FR 5 1924. 51937 (Sept. 9, 1979): 45 FR 52676. 57705 (Aug. 7, 1980). 

10 A "project" is defined as "a physical change in, or change in the method of operation of, an existing major stationary 
source." 40 CFR § 52.2 l(b)(52). 

3 

USCA Case #18-1149      Document #1733882            Filed: 05/29/2018      Page 6 of 20



(determined at Step 1 ), and a significant net emissions increase (determined at Step 2).11 See, e.g. 
40 CFR § 52.21 (a)(2)(iv)(a). 12 These NSR applicability procedures, adopted as part of the 2002 
NSR Reform rule, 13 codified a prior EPA practice of looking fi rst at whether any emissions 
increase that may result from the project itself would be significant before evaluating whether there 
would be a significant "net emissions increase" from the major stationary source as a whole. 

The regulations further specify that the particular procedure for calculating whether a 
proposed project would by itself result in a significant emissions increase depends upon 
the type of emissions units that would be included in the proposed project. 14 See 40 CFR § 
52.2 l (a)(2)(iv)(b). These different procedures are required because, under the NSR 
regulations the specific requirements for detem1ining both the "baseline actual emissions" 
and the post-change "projected actual emissions" for existing emissions units are different 
than the requirements for determining the "baseline actual emissions" and the post-change 
"potential to emit" for new emissions units. 

As relevant here, the NSR regulations currently provide as follows: 

§ 52.21 Prevention of significant deterioration of air quality. 

(a)( l)* * * * 

(2) Applicability procedures. (i) The requirements of this section apply to the 
construction of any new major stationary source (as defined in paragraph (b)(l) 
of this section) or any project at an ex isting major stationary source in an area 

11 The net emissions increase is calculated as the sum of the emissions increase attributable to the particular project, 
calculated pursuant to 40 CFR § 52.21 (a)(2)(iv), and any other increases and decreases in actual emissions at the major 
stationary source that are contemporaneous and otherwise creditable. See 40 CFR § 52.21 (b )(3). Notwithstanding the 
interpretation of Step I communicated in this memorandum. source-wide netting (i.e. Step 2) will continue to have an 
important role in the NSR applicability process. For example. source-wide netting always will be needed, as 
appropriate, to allow for consideration of emissions associated with past projects within the contemporaneous period. 
12 This memorandum cites certain provisions in the federal PSD regulations at 40 CFR § 52.21 (a)(2). The other NSR 
regulations, including 40 CFR § 51. I 66(a)(7), 40 CFR § 51. I 65(a)(2), and Appendix S of Part 51 (Part IV, Subpart 
I), contain analogous definitions and requirements, and the interpretation set forth in this memorandum also applies 
to those analogous provisions. However, there are certain modification provisions under the Title I, Subpart D of the 
CAA and the EPA nonat1ainment NSR regulations that apply to certain nonattainment area classifications (see, e.g. 
CAA § I 82(e)(2); 40 CFR Part 51. Appendix S 11.A.5.(v)). This memorandum does not address those specific 
modification provisions in the Act or the EPA regulations for nonallainment areas. and, thus, does not communicate 
any EPA view regarding interpretation of those provisions. 

13 In 2002, the EPA issued a final rule that revised the regulations governing the major NSR program. 67 FR 80186 
(Dec. 31, 2002). The agency refers generally to these rule provisions as the "NSR Reform rule." 
14 "Emissions unit" is defined, in relevant part, as "any part ofa stationary source that emits or would have the potential 
to emit any regulated NSR pollutant and includes an electric utility steam generating unit as defined in paragraph 
(b)(3 I) of this section." 40 CFR § 52.2 1 (b)(7). An ·'emissions unit" can be either a "new•· unit or an "existing" unit, 
with a "new" unit being further defined as "any emissions unit that is (or will be) newly constructed and that has 
existed for less than 2 years from the date such emissions unit first operated." Id. at § 52.2 1 (b)(7)(i). An "existing 
emissions unit" is any unit that is not a "new emissions unit.'" Id. at § 52.21 (b)(7)(ii). 
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designated as attainment or unclassifiable under sections I 07( d)( I )(A)(ii) or (iii) 
of the Act. 

* * * * 

(iv) The requirements of the program will be applied in accordance with the 
principles set out in paragraphs (a)(2)(iv)(a) through (/} of this section. 

* * * * 

(b) The procedure for calculating (before beginning actual construction) whether 
a significant emissions increase (i.e. the first step of the process) will occur 
depends upon the type of emissions units being modified, according to 
paragraphs (a)(2)(iv)(c) through (/} of this section. The procedure for calculating 
(before beginning actual construction) whether a significant net emissions 
increase wi ll occur at the major stationary source (i.e. the second step o f the 
process) is contained in the definition in paragraph (b)(3) of this section. 
Regardless of any such preconstruction projections, a major modification results 
if the project causes a significant emissions increase and a significant net 
emissions increase. 

(c) Actual-to-projected-actual applicability lest for projects that only involve 
existing emissions units. A significant emissions increase of a regulated NSR 
pollutant is projected to occur if the sum of the difference between the projected 
actual emissions (as defined in paragraph (b)(41) of this section) and the baseline 
actual emissions (as defined in paragraphs (b)(48)(i) and (ii) of this section), for 
each existing emissions unit, equals or exceeds the significant amount for that 
pollutant (as defined in paragraph (b)(23) of this section). 

(d) Actual-to-potential lest for projects that only involve construction of a new 
emissions unit(s). A significant emissions increase of a regulated NSR pollutant 
is projected to occur if the sum of the difference between the potential to emit 
(as defined in paragraph (b)(4) of this section) from each new emissions unit 
following completion of the project and the baseline actual emissions (as defined 
in paragraph (b )( 48)(i ii) of this section) of these units before the project equals 
or exceeds the significant amount for that pollutant (as de fined in paragraph 
(b )(23) of this section). 

(e) [Reserved]l15I 

15 While now designated as "reserved," what had been clause (e) of 40 CFR § 52.2 1 (a)(2)(iv) was promulgated as part 
of the 2002 NSR Reform rule. As originally promulgated. clause (e) read as follows: 

(e) Emissions test for projects that involve Clean Units. For a project that will be constructed 
and operated at a Clean Unit without causing the emissions unit to lose its Clean Unit 
designation. no emissions increase is deemed to occur. 

See 67 FR 80275. The Clean Unit provision of the 2002 NSR Reform rule was subsequently held to be unlawful and 
vacated by the U.S. Coun of Appeals for the D.C. Circuit in Swte of New York v. £PA, 4 13 F.3d 3, 38-40 (D.C. Cir. 
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(j) Hybrid test for projects that involve multiple types of emissions units. A 
significant emissions increase of a regulated NSR pollutant is projected to occur 
if the sum of the emissions increases for each emissions unit, using the method 
specified in paragraphs (a)(2)(iv)(c) through (d) of this section as applicable with 
respect to each emissions unit, for each type of emissions unit equals or exceeds 
the significant amount for that pollutant (as defined in paragraph (b)(23) of this 
section). 

40 CFR § 52.21 (a)(2)(iv)(b)-(f). 

The EPA's Interpretation of the NSR Applicability Provisions 

Based on the reconsideration of some previous conclusions and an examination of the 
regulations as a whole, the EPA now interprets the provisions set forth in 40 CFR § 
52.2I(a)(2)(iv)(c) through (iv)(j) as providing that any emissions decreases that may result from a 
given proposed project are to be considered when calculating at Step I whether the proposed 
project will result in a significant emissions increase. This interpretation is grounded in the 
principle that the "plain language of the CAA indicates that Congress intended to apply NSR to 
changes that increase actual emissions." State of New York v. EPA, 413 F.3d at 40 (emphasis 
added). Central to the CAA's definition of "modification" is that there must be a causal link 
between the physical or operational change at issue - i.e. the "project" - and any change in 
emissions that may ensue. In other words, it is necessary to account for the full and direct effect 
of the proposed change itself. Accordingly, at the very outset of the process for determining 
whether NSR may be triggered, the EPA should give attention to not only whether emissions may 
increase from those units that are part of the project but also whether emissions may at the same 
time decrease at other units that are also part of the project. 

The use of the phrase "sum of the difference" in clauses (c) and (d) of 40 CFR § 
52.21 (a)(2)(iv) makes this clear. The "difference" between a unit's projected actual emissions or 
potential to emit (following the completion of the project) and its baseline actual emissions (prior 
to the project) may be either a positive number (representing a projected increase) or a negative 
number (representing a projected decrease). In either case, the values that result from "summing" 
the "difference" are to be taken into consideration at Step 1 in determining the emissions impact 
of the project. 

Some have argued that, in the case of projects involving only new units, the "sum of the 
difference" could never include a decrease in emissions, because the applicable test compares the 
potential to emit following the project to pre-project baseline actual emissions, which are equal to 

2005). Thereafter, a ll of the regulatory language related to the C lean Unit provision, including clause (e) of 40 CFR § 
52.21(a)(2)(iv), was stricken from the NSR Reform rule. See 72 FR 32526, 32528 (June 13, 2007). Also affected by 
the D.C. C ircuit 's vacatur was certain language of clause (f) of 40 CFR § 52.2 l (a)(2)(iv) as it had originally been 
promulgated in 2002. Struck from c lause (f) was a fina l sentence that provided: " For example, if a project involves 
both an existing unit and a Clean Unit, the projected increase is determined by summing the values determined using 
the method specified in paragraph (a)(2)(iv)(c) of this section for the existing unit and using the method specified in 
paragraph (a)(2)(iv)(e) of this section for the C lean Unit." See 67 FR 80275; 72 FR 32529. 
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zero. 16 What this argument overlooks is that the NSR regulations define a "new unit" as "any 
emissions unit that is (or will be) newly constructed and that has existedfor less than 2 years from 
the date such emission unit first operated" 40 CFR § 52.21(b)(7)(i) (emphasis added), and for a 
new unit "the baseline actual emissions for purposes of determining the emissions increase that 
will result from the initial construction and operation of such unit shall equal zero," and "thereafter, 
for all other purposes, shall equal the unit' s potential to emit." 40 CFR § 52.2l(b)(48)(iii). 
Therefore, following initial construction or permitting, a "new unit" (i.e. one that has existed for 
less than two years since it first operated) could, as the result of a particular project, experience a 
decrease in potential emissions - that is, the "sum of the difference" could be a negative number 
- if that project involved, for instance, the installation of controls on the unit, resulting in a decrease 
in the unit' s potential to emit. 17 

The phrase "sum of the difference" does not appear in clause (j) of 40 CFR § 
52.21 (a)(2)(iv). This omission, and the fact that clause (j) speaks of the "sum of the emissions 
increases," led the EPA to say in a September 2006 notice of proposed rulemaking that this 
"challenges whether an emissions increase at an individual emissions unit can be a negative 
number." See 71 FR 54249 (Sept. 14, 2006). While the EPA went on to say that it was "reasonable 
to conclude that a source can perform project netting for hybrid [projects] as well," the agency also 
indicated that the "current mle ... would not allow a source to include reductions from units that 
are part of the project until Step 2 of the calculation." Id. It was on that basis that the EPA proposed 
new regulatory language that was directed at making it explicit that emissions decreases as well as 
increases would be accounted for at Step 1 for projects involving both existing and new units. Id. 
at 54252. 

Based on a more thorough consideration of the surrounding context in the regulations, the 
EPA finds that the negative inference which the agency drew in 2006 from the fact that the phrase 
"sum of the difference" is absent from clause (j) was unwarranted. 18 Other language in clause (j) 

16 It was on this basis that the EPA previously said that, because the "sum of the d ifference" for a project that only 
involves new emissions units must entail summing only emissions increases, this result should also infom1 the reading 
of the "sum of the difference" as the phrase is applied to projects involving only existing units, leading to the 
conclusion that taking account of emissions decreases at Step I is not permitted at all. See March 30 HOYENSA Letter 
at 5. As was previously noted, the EPA no longer subscribes to the reading of the NSR regulations reflected in the 
March 30 HOYENSA Letter. 

17 In its March 30 HOYENSA Letter, the EPA also stated that "EPA would not have needed to provide a special 
provision and unique rationale for the replacement unit rule if EPA had intended to allow project netting under the 
2002 NSR Reform Rule." March 30 HOY ENSA Letter at 4. But this does not follow. Absent the provision, a 
replacement unit would be deemed a new emissions unit to which the actual-to-potential test would apply instead of 
the actual-to-projected-actual test applicable to existing units (including replacement units). This difference between 
the two applicability tests remains regardless of whether emissions decreases are accounted for at Step I. 

18 This negative inference previously led the EPA to adopt the view that this provision did not allow "project netting," 
71 FR at 54249, and thus that it was necessary to propose an amendment to 40 CFR § 52.21 (a)(2)(iv)(/) to allow 
project emission accounting for hybrid projects. 71 FR at 54251. Since the EPA no longer considers the negative 
inference to be warranted, the agency also does not believe it is necessary to finalize the proposed 2006 revision before 
project emissions accounting can be conducted in Step I of the NSR applicability analysis for hybrid projects. 
However, the EPA is not taking action at this time to withdraw the project netting e lements of the 2006 notice of 
proposed rulemaking. The EPA is still evaluating whether a revision of the text of 40 CFR § 52.21 (a)(2)(iv)(/) is 
desirable to provide additional clarity on this issue. 
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indicates that emissions decreases are also to be accounted for. C lause(/) specifically provides that 
the "sum of the emissions increases for each emissions unit" is to be calculated after the specific 
impact of the proposed project has been ascertained with respect to each type of unit involved, 
"using the method specified in paragraphs (a)(2)(iv)(c) through (d) of this section as applicable 
with respect lo each emission 1mi1." (emphasis added). That is , for a project involving both existing 
and new units, this accounting is to be done on a unit type-by-unit type basis, in which both 
emissions decreases ( if any) and emissions increases (if any) are to be taken into consideration. 

Moreover, the history of this provision in the regulations indicates that the EPA originally 
intended that project emissions accounting be allowed at Step I for projects involving different 
types of units. The concluding "For example .. :· sentence that had originally been part of clause 
(/) but which had been stricken (for unrelated reasons) when the Clean Unit provision was vacated, 
see note 15 above, illustrates the agency's intention. That sentence provided that, where a proposed 
project involves different types of units, the determination whether there is a projected increase is 
to be made by " summing the values determined using the method specified in paragraph 
(a)(2)(iv)(c) of this section for the existing unit and using the method specified in paragraph 
(a)(2)(iv)(e) of this section for the Clean Unit." (emphasis added). If one were to substitute "new 
unit" for "C lean Unit'. and " paragraph (a)(2)(iv)(d)" for " paragraph (a)(2)(iv)(e)," by way of 
providing a different ·'example," the point remains. Since the .. values" derived from calculating 
the "sum of the difference" with respect to both existing units and new units could be a negative 
number, the language used in clause (/) - "sum of the emissions increases" - presents no 
"challenge" to the use of project emissions accounting, i.e. taking account of emissions decreases 
as well as emissions increases, under the current regulatory language pe11aining to projects that 
involve both existing and new units. 

The EPA does not interpret the existing regulations as requmng that a decrease be 
creditable o r enforceable as a practical matter in order to be considered at Step I . The issue of 
whether an emissions decrease is creditable and enforceable is relevant to Step 2 , but not to Step 
l. Regarding this, in the 2002 NSR Reform rule, the EPA expressly declined to adopt a requirement 
under which a source's post-project projected actual emissions would have become an enforceable 
emission limitation. Such an approach had previously been suggested by the EPA but the agency 
ultimately rejected it. See 67 FR 80193. 80197. The same reasoning that underpinned the 2002 
NSR Refonn rule's treatment of projected actual increases applies equally to projected emissions 
decreases at Step 1. One exception to this is where an emissions decrease is calculated using the 
potential to emit of a unit after the project. In such a case, the requirements of 40 CFR § 52.21 (b)(4) 
would continue to apply. 

The EPA also promulgated, as part of its adoption of provisions addressing the use of the 
"projected actual emissions" methodology, provisions pertaining to the tracking, documenti ng, 
and, under certain circumstances, the reporting of post-project emissions increases. See, e.g. 40 
CFR §§ 52.2 1 (b )( 4 1 ), 52.2 1 (r)(6). Those provisions would impose on sources the same obligations 
with respect to emissions decreases taken account of at Step I . Given this, the EPA should not 
treat projected increases and projected decreases differently at Step I. by requiring that decreases 
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be "creditable" and "enforceable," as would be the case with contemporaneous decreases 
accounted for at Step 2. 19 

Finally, it is important to point out that project emissions accounting, as described above, 
is a calculation that is done in conjunction with ascertaining, prior to beginning actual construction, 
the applicability of NSR to a particular project at a source that the owner/operator is itself 
proposing to undertake. In this regard, the EPA recognizes that as a general matter, the source 
itself is responsible for defining the scope of its own "project," subject to the understanding that 
the source cannot seek to circumvent NSR by characterizing the proposed project in a way that 
would separate into multiple projects those activities that, by any reasonable standard, constitute a 
single project. Subject to the equivalent understanding that it might be possible to circumvent NSR 
through some wholly artificial grouping of activities, the EPA does not interpret its NSR 
regulations as directing the agency to preclude a source from reasonably defining its proposed 
project broadly, to reflect multiple activities. The EPA will speak more to this issue in planned 
upcoming action on "project aggregation." 

* * * * 

The EPA Regional Offices should send this memorandum to states within their jurisdiction. 
For any questions concerning this memorandum, please contact Anna Marie Wood in the Office 
of Air Quality Planning and Standards at (919) 541-3604 or wood.anna@epa.gov. 

19 In the September 2006 notice of proposed rulemaking, the EPA had proposed to adopt regulatory language that 
specified, for the purposes of what was then termed "project netting,'' that emissions decreases must be creditable or 
otherwise enforceable as a practicable matter. See 71 FR 54252. At that time, the EPA provided no explanation why 
it considered such a requirement to be either necessary or warranted, and the agency now recognizes that other 
provisions in existing regulations serve to alleviate concerns that projected emissions decreases would escape the same 
tracking, documentation and reporting requirement applicable to projected emissions increases. As discussed in 
footnote 18, the EPA is not withdrawing the September 2006 proposal at this time, pending further consideration of 
whether a revision of the regulatory text is desirable to provide further clarity. 
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FOR FURTHER INFORMATION CONTACT: 
Karen Seeh, U.S. Environmental 
Protection Agency, Office of 
Environmental Information, Mail Stop 
2823T, 1200 Pennsylvania Avenue NW, 
Washington, DC 20460, (202) 566–1175, 
seeh.karen@epa.gov. 
SUPPLEMENTARY INFORMATION: On 
October 13, 2005, the final Cross-Media 
Electronic Reporting Rule (CROMERR) 
was published in the Federal Register 
(70 FR 59848) and codified as part 3 of 
title 40 of the CFR. CROMERR 
establishes electronic reporting as an 
acceptable regulatory alternative to 
paper reporting and establishes 
requirements to assure that electronic 
documents are as legally dependable as 
their paper counterparts. Subpart D of 
CROMERR requires that state, tribal or 
local government agencies that receive, 
or wish to begin receiving, electronic 
reports under their EPA-authorized 
programs must apply to EPA for a 
revision or modification of those 
programs and obtain EPA approval. 
Subpart D provides standards for such 
approvals based on consideration of the 
electronic document receiving systems 
that the state, tribe, or local government 
will use to implement the electronic 
reporting. Additionally, § 3.1000(b) 
through (e) of 40 CFR part 3, subpart D 
provides special procedures for program 
revisions and modifications to allow 
electronic reporting, to be used at the 
option of the state, tribe or local 
government in place of procedures 
available under existing program- 
specific authorization regulations. An 
application submitted under the subpart 
D procedures must show that the state, 
tribe or local government has sufficient 
legal authority to implement the 
electronic reporting components of the 
programs covered by the application 
and will use electronic document 
receiving systems that meet the 
applicable subpart D requirements. 

On February 14, 2018, the Missouri 
Department of Natural Resources 
(MoDNR) submitted an application 
titled ‘‘Missouri Gateway to 
Environmental Management’’ for 
revisions/modifications to its EPA- 
approved programs under title 40 CFR 
to allow new electronic reporting. EPA 
reviewed MoDNR’s request to revise/ 
modify its EPA-authorized programs 
and, based on this review, EPA 
determined that the application met the 
standards for approval of authorized 
program revisions/modifications set out 
in 40 CFR part 3, subpart D. In 
accordance with 40 CFR 3.1000(d), this 
notice of EPA’s decision to approve 
Missouri’s request to revise/modify its 
following EPA-authorized programs to 

allow electronic reporting under 40 CFR 
parts 50–52, 60–65, 70, 122, 125, 141, 
144, 146, 240–259, 260–270, 272–279, 
280, 403–471, and 763 is being 
published in the Federal Register: 

Part 52—Approval and Promulgation 
of Implementation Plans; 

Part 62—Approval and Promulgation 
of State Plans for Designated Facilities 
and Pollutants; 

Part 63—National Emission Standards 
for Hazardous Air Pollutants for Source 
Categories; 

Part 70—State Operating Permit 
Programs; 

Part 123—EPA Administered Permit 
Programs: The National Pollutant 
Discharge Elimination System; 

Part 142—National Primary Drinking 
Water Regulations Implementation; 

Part 145—State Underground 
Injection Control Programs; 

Part 239—Requirements for State 
Permit Program Determination of 
Adequacy; 

Part 271—Requirements for 
Authorization of State Hazardous: Waste 
Program; 

Part 281—Technical Standards and 
Corrective Action Requirements for 
Owners and Operators of Underground 
Storage Tanks; 

Part 403—General Pretreatment 
Regulations for Existing and New 
Sources of Pollution; and 

Part 763—Asbestos. 
MoDNR was notified of EPA’s 

determination to approve its application 
with respect to the authorized programs 
listed above. 

Also, in today’s notice, EPA is 
informing interested persons that they 
may request a public hearing on EPA’s 
action to approve the State of Missouri’s 
request to revise its authorized public 
water system program under 40 CFR 
part 142, in accordance with 40 CFR 
3.1000(f). Requests for a hearing must be 
submitted to EPA within 30 days of 
publication of today’s Federal Register 
notice. Such requests should include 
the following information: (1) The 
name, address and telephone number of 
the individual, organization or other 
entity requesting a hearing; 

(2) A brief statement of the requesting 
person’s interest in EPA’s 
determination, a brief explanation as to 
why EPA should hold a hearing, and 
any other information that the 
requesting person wants EPA to 
consider when determining whether to 
grant the request; 

(3) The signature of the individual 
making the request, or, if the request is 
made on behalf of an organization or 
other entity, the signature of a 
responsible official of the organization 
or other entity. 

In the event a hearing is requested 
and granted, EPA will provide notice of 
the hearing in the Federal Register not 
less than 15 days prior to the scheduled 
hearing date. Frivolous or insubstantial 
requests for hearing may be denied by 
EPA. Following such a public hearing, 
EPA will review the record of the 
hearing and issue an order either 
affirming today’s determination or 
rescinding such determination. If no 
timely request for a hearing is received 
and granted, EPA’s approval of the State 
of Missouri’s request to revise its part 
142—National Primary Drinking Water 
Regulations Implementation program to 
allow electronic reporting will become 
effective 30 days after today’s notice is 
published, pursuant to CROMERR 
section 3.1000(f)(4). 

Matthew Leopard, 
Director, Office of Information Management. 
[FR Doc. 2018–06429 Filed 3–29–18; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL–9975–25–OAR] 

Issuance of Guidance Memorandum, 
‘‘Project Emissions Accounting Under 
the New Source Review 
Preconstruction Permitting Program’’ 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Issuance of guidance 
memorandum. 

SUMMARY: The Environmental Protection 
Agency (EPA) is notifying the public 
that it has issued the guidance 
memorandum titled ‘‘Project Emissions 
Accounting Under the New Source 
Review Preconstruction Permitting 
Program.’’ 

ADDRESSES: You may view this guidance 
memorandum electronically at: https:// 
www.epa.gov/nsr/project-emissions- 
accounting. 

FOR FURTHER INFORMATION CONTACT: Juan 
Santiago, Air Quality Policy Division, 
Office of Air Quality Planning and 
Standards, U.S. Environmental 
Protection Agency, Research Triangle 
Park, North Carolina 27711, telephone 
number: (919) 541–1084; and email 
address: santiago.juan@epa.gov. 
SUPPLEMENTARY INFORMATION: On March 
13, 2018, the EPA issued a guidance 
memorandum that addresses the 
accounting of emissions changes 
resulting from a project under Step 1 of 
the New Source Review (NSR) 
applicability process in the EPA 
regulations. Step 1 of the NSR 
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applicability process requires a 
determination of whether a proposed 
project will, by itself, result in a 
significant emissions increase. As 
explained in the memorandum, it is the 
EPA’s interpretation that its current 
NSR regulations provide that emissions 
decreases as well as increases are to be 
considered at Step 1 of the NSR 
applicability process. This 
interpretation is grounded in the 
principle that the plain language of the 
Clean Air Act indicates that Congress 
intended to apply NSR to changes that 
increase actual emissions and the 
language in the corresponding NSR 
regulations is consistent with that 
intent. 

Prior EPA guidance had indicated that 
the relevant provisions of the NSR 
regulations preclude the consideration 
of emissions decreases at Step 1. For the 
reasons discussed in the memorandum, 
the EPA has revised its interpretation of 
the regulatory language and will no 
longer apply any such interpretation 
reflected in prior statements on this 
issue. 

Dated: March 13, 2018. 
Panagiotis E. Tsirigotis, 
Director, Office of Air Quality Planning and 
Standards. 
[FR Doc. 2018–06430 Filed 3–29–18; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[ER–FRL–9038–4] 

Environmental Impact Statements; 
Notice of Availability 

Responsible Agency: Office of Federal 
Activities, General Information (202) 
564–7156 or https://www2.epa.gov/ 
nepa. 
Weekly receipt of Environmental Impact 

Statements 
Filed 03/19/2018 Through 03/23/2018 
Pursuant to 40 CFR 1506.9. 

Notice 

Section 309(a) of the Clean Air Act 
requires that EPA make public its 
comments on EISs issued by other 
Federal agencies. EPA’s comment letters 
on EISs are available at: https://
cdxnodengn.epa.gov/cdx-nepa-public/ 
action/eis/search. 
EIS No. 20180048, Draft, FHWA, TX, SH 

68 from I–2/US 83 to I–69C/US 281, 
Comment Period Ends: 05/14/2018, 
Contact: Margil Maldonado 956–702– 
6134 

EIS No. 20180049, Final, NOAA, CA, 
CALAM Monterey Peninsula Water 
Supply Project FEIR/FEIS, Review 

Period Ends: 04/30/2018, Contact: 
Karen Grimmer 831–647–4253 

EIS No. 20180050, Final, USFS, SD, 
Black Hills Resilient Landscapes 
Project, Review Period Ends: 04/30/ 
2018, Contact: Anne Davy 406–273– 
1836 

EIS No. 20180051, Final, USFS, CA, 
Highway 89 Safety Enhancement and 
Forest Ecosystem Restoration Project, 
Review Period Ends: 04/30/2018, 
Contact: Ann Glubczynski 530–964– 
3717 

EIS No. 20180052, Draft, FERC, NY, 
Northeast Supply Enhancement 
Project, Comment Period Ends: 05/14/ 
2018, Contact: Christine Allen 202– 
502–6847 
Dated: March 27, 2018. 

Kelly Knight, 
Director, NEPA Compliance Division, Office 
of Federal Activities. 
[FR Doc. 2018–06419 Filed 3–29–18; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA–R10–OAR–2017–0516; FRL–9976–07– 
OEI] 

Information Collection Request 
Submitted to OMB for Review and 
Approval; Comment Request; Federal 
Implementation Plans Under the Clean 
Air Act for Indian Reservations in 
Idaho, Oregon and Washington 
(Renewal) 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: The Environmental Protection 
Agency (EPA) has submitted an 
information collection request (ICR), 
‘‘Federal Implementation Plans under 
the Clean Air Act for Indian 
Reservations in Idaho, Oregon and 
Washington (EPA ICR No. 2020.07, 
OMB Control No. 2060–0558) to the 
Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act. This is a proposed 
extension of the ICR, which is currently 
approved through March 31, 2018. 
Public comments were previously 
requested via the Federal Register 82 FR 
44177 on September 21, 2017 during a 
60-day comment period. This notice 
allows for an additional 30 days for 
public comments. A fuller description 
of the ICR is given below, including its 
estimated burden and cost to the public. 
An Agency may not conduct or sponsor 
and a person is not required to respond 
to a collection of information unless it 

displays a currently valid OMB control 
number. 
DATES: Additional comments may be 
submitted on or before April 30, 2018. 
ADDRESSES: Submit your comments, 
referencing Docket ID Number EPA– 
R10–OAR–2017–0516, to (1) EPA online 
using www.regulations.gov (our 
preferred method), by email to R10- 
Public_Comments@epa.gov, or by mail 
to: EPA Docket Center, Environmental 
Protection Agency, Mail Code 28221T, 
1200 Pennsylvania Ave. NW, 
Washington, DC 20460, and (2) OMB via 
email to oira_submission@omb.eop.gov. 
Address comments to OMB Desk Officer 
for EPA. 

EPA’s policy is that all comments 
received will be included in the public 
docket without change including any 
personal information provided, unless 
the comment includes profanity, threats, 
information claimed to be Confidential 
Business Information (CBI) or other 
information whose disclosure is 
restricted by statute. 
FOR FURTHER INFORMATION CONTACT: 
Andra Bosneag, Office of Air and Waste, 
Environmental Protection Agency 
Region 10, 1200 Sixth Ave. Seattle, WA 
98101; telephone number: (206) 553– 
1226; fax number: (206) 553–0110; 
email address: bosneag.andra@epa.gov. 
SUPPLEMENTARY INFORMATION: 
Supporting documents, which explain 
in detail the information that the EPA 
will be collecting, are available in the 
public docket for this ICR. The docket 
can be viewed online at 
www.regulations.gov or in person at the 
EPA Docket Center, WJC West, Room 
3334, 1301 Constitution Ave. NW, 
Washington, DC. The telephone number 
for the Docket Center is 202–566–1744. 
For additional information about EPA’s 
public docket, visit http://www.epa.gov/ 
dockets. 

Abstract: EPA promulgated Federal 
Implementation Plans (FIPs) under the 
Clean Air Act for Indian reservations 
located in Idaho, Oregon, and 
Washington in 40 CFR part 49 (70 FR 
18074, April 8, 2005). The FIPs in the 
final rule, also referred to as the Federal 
Air Rules for Indian Reservations in 
Idaho, Oregon, and Washington (FARR), 
include information collection 
requirements associated with the partial 
delegation of administrative authority to 
a Tribe in § 49.122; the rule for limiting 
visible emissions at § 49.124; fugitive 
particulate matter rule in § 49.126, the 
wood waste burner rule in § 49.127; the 
rule for limiting sulfur in fuels in 
§ 49.130; the rule for open burning in 
§ 49.131; the rules for general open 
burning permits, agricultural burning 
permits, and forestry and silvicultural 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 

ENVIRONMENTAL DEFENSE 
FUND, NATURAL RESOURCES 
DEFENSE COUNCIL, and 
SIERRA CLUB, 
 
 Petitioners, 
 
 v. 
 
U.S. ENVIRONMENTAL 
PROTECTION AGENCY and 
SCOTT PRUITT, Administrator, 
U.S. Environmental Protection 
Agency,           
 
 Respondents. 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 

No.  

 

RULE 26.1 DISCLOSURE STATEMENT 
 

Petitioners Environmental Defense Fund, Natural Resources 

Defense Council, and Sierra Club make the following disclosures, 

pursuant to Federal Rule of Appellate Procedure 26.1 and D.C. Circuit 

Rule 26.1: 

Environmental Defense Fund 

Non-Governmental Corporate Party to this Action: Environmental 

Defense Fund (“EDF”) 
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Parent Corporation(s): None 

Publicly Held Company that Owns 10% or More of Party’s Stock: 

None 

Party’s General Name and Purpose: EDF, a corporation organized 

and existing under the laws of the State of New York, is a national 

nonprofit organization that links science, economics, and law to create 

innovative, equitable, and cost-effective solutions to society’s most 

urgent environmental problems. 

Natural Resources Defense Council 

Non-Governmental Corporate Party to this Action: Natural Resources 

Defense Council (“NRDC”). 

 Parent Corporation(s): None 

 Publicly Held Company that Owns 10% or More of Party’s Stock: 

None. 

Party’s General Name and Purpose: NRDC, a corporation organized 

and existing under the laws of the State of New York, is a national 

nonprofit organization dedicated to improving the quality of the human 

environment and protecting the nation’s endangered national resources. 
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3 
 

Sierra Club 

Non-Governmental Corporate Party to this Action: Sierra Club 

 Parent Corporation(s): None 

 Publicly Held Company that Owns 10% or More of Party’s Stock: 

None. 

Party’s General Name and Purpose: Sierra Club, a corporation 

organized and existing under the laws of the State of California, is a 

national nonprofit organization dedicated to the protection and 

enjoyment of the environment. 
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DATED:  May 29, 2018 Respectfully submitted, 
 
 

/s (by permission)  /s 
John Walke 
Emily Davis 
Natural Resources Defense 
Council 
1152 15th St., NW, Ste. 300 
Washington, D.C. 20005 
(202) 289-6868 
jwalke@nrdc.org 
edavis@nrdc.org 
 
Counsel for Petitioner Natural 
Resources Defense Council 

 Sanjay Narayan 
Sierra Club  
Environmental Law Program 
2101 Webster St., 13th Floor 
Oakland CA 94105 
(415) 977-5769 
sanjay.narayan@sierraclub.org 
 
Matthew Miller 
Sierra Club  
Environmental Law Program 
50 F. St., NW, 8th Floor 
Washington, D.C. 20001 
(202) 650-6069 
matthew.miller@sierraclub.org 
 
Counsel for Petitioner Sierra Club 

/s (by permission)   
Graham McCahan 
Vickie Patton 
Environmental Defense Fund 
2060 Broadway, Ste. 300 
Boulder, CO 80302 
(303) 447-7228 
gmccahan@edf.org 
 
Counsel for Petitioner 
Environmental Defense Fund 
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CERTIFICATE OF SERVICE 

 I hereby certify that pursuant to Circuit Rule 15(a), a copy of the 

foregoing Petition for Review was served on May 29, 2018 by certified 

mail, return receipt requested on the following: 

Hon. E. Scott Pruitt, Administrator 
Office of the Administrator (1101A) 
Environmental Protection Agency 
1200 Pennsylvania Ave., NW 
Washington, D.C. 20460 

Hon. Jeff Sessions 
Attorney General of the United States 
U.S. Department of Justice 
950 Pennsylvania Ave., NW 
Washington, D.C. 20530 

Correspondence Control Unit 
Office of General Counsel (2311) 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., NW 
Washington, D.C. 20460 

 

DATED:  May 29, 2018 
   
    

 

/s 
Lauren Hogrewe 
Litigation Assistant 
Sierra Club  
Environmental Law Program 
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