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Nature of the case:

TC

TC disposition

CA

CA disposition
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STATEMENT OF THE CASE

This is a punitive damage case against a workers’
compensation subscriber.

Goodyear carries workers’ compensation. Carl Rogers
worked for Goodyear from 1974-2004 and died of
mesothelioma in 2009.

The issues are gross negligence and causation.

1. Gross negligence. Plaintiffs’ experts testified that
the working conditions at Goodyear increased Rogers’
risk of mesothelioma to about 1 in 45,000. The parties
dispute whether those odds present an “extreme degree
of risk.” The parties also dispute whether Goodyear
was subjectively aware of any extreme degree of risk.

2. Causation. Radiation is a known cause of
mesothelioma. Rogers had huge amounts of radiation
to treat lung cancer that spread to his brain. Plaintiffs’
experts failed to rule out radiation as an alternative
cause of Rogers’ mesothelioma. The parties dispute
whether plaintiffs’ experts needed to rule it out.

Cty. Ct. at Law # 5, Dallas Cty., Hon. Mark Greenberg

The jury found gross negligence. Tab A (verdict).
Plaintiffs were awarded $2,890,000 in punitive
damages. See Tab B (judgment).

Dallas

The court affirmed the finding of gross negligence and
held that radiation’s causative effect was something for
the defendant to rule in, not for the plaintiffs to rule out.
Tab C (Whitehill, J., joined by Lang & Brown, JJ.).

vii



STATEMENT OF JURISDICTION

The Court has jurisdiction under Tex. Gov’t Code § 22.001.
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STATEMENT ABOUT CITATIONS TO THE RECORD
The reporter’s record is cited as “RR.” Also, 3 video depositions were played
to the jury but were not transcribed in the reporter’s record volumes where they were
played. 6 RR 54; 8 RR 12; 10 RR 45. However, the parties submitted those
transcripts to the trial court (10 RR 44; 11 RR 4), and they are included in court’s
exhibits, cited as “CX-4”, “CX-5", and “CX-6" in Vol. 22A of the reporter’s record.

The clerk’s record is cited as “CR” and supplemental clerk’s record as “SCR.”
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ISSUES PRESENTED
1. Did the plaintiffs prove gross negligence?

2. Did the plaintiffs prove causation?
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STATEMENT OF FACTS

This case follows the classic fact pattern of asbestos litigation. A man works
in an industrial facility for years. After retirement, he gets mesothelioma and passes
away soon thereafter. His survivors sue over a dozen companies, blaming each
company as the cause. Most defendants settle, but one holds out and goes to trial.

The instant case has all these features, plus two extra features that should have
made the case harder to prove:

1. The defendant is an employer that subscribes to workers’

compensation. To recover damages, the plaintiffs must prove
gross negligence by clear and convincing evidence.

2. The worker—a long-time smoker—contracted lung cancer,
which spread to his brain. To treat that problem, doctors gave
him large doses of radiation.

Goodyear submits that the plaintiffs should lose for two reasons. First, they failed
to prove gross negligence. Second, the plaintiffs failed to have their experts rule out
radiation as a potential cause, despite the high doses of radiation given here.

Goodyear employs Carl Rogers

Carl Rogers worked at Goodyear’s plant in Tyler for a short time in 1969 and
from 1974-2004. CX-4 at 1. During the 1970s and early *80s, small amounts of
asbestos were in the tire machine brakes and in insulation on pipes located on the 25-
foot-high ceiling. 5 RR 75; 14 RR 155. Goodyear started taking asbestos samples in
the late 1970s and began removing asbestos from the insulation and brakes in the

early 1980s. 12 RR 6, 103, 115, 178-79; 15 RR 56-57.
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After smoking a pack a day for decades (5 RR 43; 3 SCR 1867), Rogers got

lung cancer in 1999, and it metastasized to his brain. 11 RR 57. He had surgery,

chemotherapy, and radiation. 5 RR 42. The radiation came in huge amounts,

including:

e 56 x-rays to the chest and back.

at least 5 CT scans to the chest and abdomen.

over an hour of x-ray fluoroscopy to his back.

an angiodynogram of arteries in his neck.

nuclear medicine bone imaging for his whole body.

a bone scan.

3 CR 2016-20; see 3 CR 1905-07, 1914-19, 1950-62, 1972-78. His treatment for

lung cancer was successful. 11 RR 41. In 2004, he retired. 11 RR 102. In 2008,

he was diagnosed with mesothelioma. 5 RR 43. He passed away a year later.

11 RR 57.

Litigation

His survivors sued 18 defendants. CR 6. All defendants except Goodyear

settled or dropped out. 5 SCR 3425; 1 SCR 279. Goodyear chose to go to trial,

where its status as a subscriber to workers’ compensation meant that the plaintiffs

could not recover anything unless they proved gross negligence by clear and

convincing evidence.
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Long before trial, the parties clashed over the role of all the radiation. Must
the defendant rule radiation in as a possible cause? Must the plaintiffs rule it out?
These and other pretrial questions came up before Judge Mark Davidson, the MDL
judge for all asbestos cases. 1 SCR 10.

Asbestos cases require experts. Here the plaintiffs’ experts opined that
Rogers’ cumulative asbestos exposure over a 10-year period was about 0.5 f/cc and
that it more than doubled the risk of mesothelioma. 1 SCR 409, 451-52, 482, 484,
680. Goodyear’s experts disagreed. Goodyear’s experts also opined that radiation
was a cause. 3 SCR 1822, 1846, 2060-62; 5 SCR 3421-23. Goodyear moved to
exclude the plaintiffs’ expert testimony on causation, because the experts failed to
rule radiation out. 1 SCR 667.

In addition to contesting the causation element of the plaintiffs’ case,
Goodyear pleaded “sole cause” as a defensive theory. CR 28-29 at { VI.

The plaintiffs moved for (1) exclusion of defense experts about radiation and
(2) a no-evidence summary judgment against the sole cause defense. 1 SCR 182,
191. The plaintiffs aimed at the defensive theory of sole cause, not the causation
element of their liability case. 1 SCR 183 (“sole cause”); 1 SCR 186 (“sole causative
agent”); 1 SCR 192 (“sole cause”); 1 SCR 200 (“sole cause”); 1 SCR 205 (“sole
cause”). They stressed the need to show risk-doubling. 1 SCR 183 (“doubling”);

1 SCR 186 (“doubles”); 1 SCR 194 (“doubles”); 1 SCR 195 (“doubling”).
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The MDL judge granted the plaintiffs” motions. His summary judgment order
says he found “no scientifically valid epidemiology to create a causal relationship
between therapeutic radiation for lung cancer and mesothelioma.” 8 SCR 4826.

That is, he rejected the defensive theory of sole cause, because he perceived
a lack of studies with a 2.0 showing to link mesothelioma to the kind of radiation
here. See 18 RR 180 (where the plaintiffs describe the ruling as being granted “on
the basis” of a 2.0 standard). But he was not addressing the plaintiffs’ burden to
prove causation as an element. Nor was he shifting the burden for potential causes
with a relative risk between 1.0 and 2.0, such as a risk of 1.6. He ruled that radiation
fell short of more likely than not (2.0), but not that it fell short of plausible.

The case was then sent back to Dallas County for trial. 8 SCR 4824.

Trial

Trial revolved around the experts. The plaintiffs’ experts measured Rogers’
cumulative dose from 1974-85 to be either 0.516 f/cc-years or 0.613 f/cc-years.
5 RR 66-69, 89; 7 RR 23-24, 32. They opined that these amounts were 4.2, 8.3, or
21.9 times the background risk of asbestos exposure to the general population. 7 RR
40-43; 16 RR 17-18. Since the background risk of an average person getting
mesothelioma is 1 in 1,000,000 (6 RR 27), these measurements meant that the risk
of Rogers getting mesothelioma increased by perhaps as much as 21.9 times—which

equates to a chance of 1 in 45,000.
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Goodyear challenged the notion that a 1/45,000 risk of mesothelioma is an
“extreme degree of risk.” 14 RR 85; 18 RR 185. Goodyear also disputed the charge
of subjective awareness. E.g., 12 RR 130, 178-79; 13 RR 25, 29-30, 47, 68; 15 RR
36; CX-4 at 6.

The jury found Goodyear grossly negligent and awarded $3.6 million in actual
damages and $15 million in punitive damages. CR 38. Goodyear assailed causation
(Question 1) as having no evidence in its motion to disregard and JINOV. CR 1155.
The trial court denied that motion. CR 1936. Reducing the damages because of the
statutory cap, the court signed a judgment for $2.89 million. CR 98.

Appeal

Goodyear challenged liability on three bases. First, Goodyear argued that
even if one accepts the plaintiffs’ evidence about “dose,” the dose in question would
only raise the risk of mesothelioma to 1 in 45,000—which is not an extreme degree
of risk. Second, Goodyear argued that there is no evidence that it was subjectively
aware that such a dose posed an extreme degree of risk. Finally, Goodyear attacked
causation because the plaintiffs’ experts completely ignored radiation. They failed
to rule out radiation as a cause.

The court of appeals affirmed in part and reversed in part. Although the court
adjusted the dollar amount allowed by the statutory cap on punitive damages (Op. at

18-36), it upheld the findings of gross negligence and causation. Op. at 9-18.
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ARGUMENT
There is no evidence of gross negligence or causation. This petition starts
with gross negligence because that issue has the broadest significance.

l. Goodyear Was Not Grossly Negligent.

Gross negligence requires proof by clear and convincing evidence. Given this
elevated burden, the standard of review on appeal is also heightened: the court must
review not just isolated items that favor the verdict, but “all” the evidence. Sw. Bell
Tel. Co. v. Garza, 164 S.W.3d 607, 624-27 (Tex. 2004); see City of Keller v. Wilson,
168 S.W.3d 802, 817 (Tex. 2005) (repeating the rule of Garza).

The court of appeals violated this rule. Instead of looking at all the evidence,
it cherry-picked snippets the way it would do in a simple negligence case. Worse, it
picked the wrong snippets, by changing the subject to conscious indifference, which
Is a distinct statutory element.

A.  The court of appeals failed to review “all” the evidence as required
by the clear-and-convincing standard.

Goodyear asked the court of appeals to review “all” the evidence. See CA Br.
of Appellant at 13; Reply Br. of Appellantat 4. The court declined to do so. In fact,
when the court cited Garza, it removed the word “all” from its recitation of the rule.

Op. at 9. The phrase “all the evidence” never appears in the opinion.
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So when it faced the evidence that the risk of mesothelioma was no more than
1 in 45,000, the court brushed that evidence aside. Citing two cases that predate
Garza, the court said that statistical evidence of probability is “not necessary” in a
gross negligence case. Op. at 10.

The court then changed the subject to conscious indifference. It stated that
Goodyear “turned a blind eye,” “did not do any sampling,” and “did not warn its
employees” until 1983. Op. at 11. This, it held, met the objective prong.

Non sequitur! The fact that an employer “did not warn” about a risk does not
make the risk bigger. There are many risks that a company might not warn about,
such as the risk of death from rattlesnake bites. But the degree of the risk does not
depend on whether anybody sampled for rattlesnakes or warned about them. If “did
not warn” is enough, we have gone back to Burk Royalty.

As a fallback, the court indicated that if forced to consider probability—which
the statute plainly requires—it would still rule for the plaintiffs. Op. at 11. The
court cited a 2007 study of the workers at Goodyear’s Tyler plant. 1d. But that study
does not prove what the court suggested.

The study said that Goodyear’s facility had three cases of mesothelioma out
of 3,000 workers. Using these figures, the court of appeals reasoned that the risk of
a Goodyear employee getting mesothelioma was more like 3 in 3,000 (i.e. 1/1,000),

or if one adds Carl Rogers to the other three, 4 in 3,000 (i.e. 1/750).
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That explanation certainly deserved its fallback status, because it is illusory.
First, even if the odds were 1/750, that would mean a 99.866% chance of not getting
sick. If 99.866% qualifies as extreme, something has gone wrong.

Second, the study has an apples-to-oranges problem. Nobody compared work
histories for all 3,000 employees. Did any of them use asbestos in the military or
other factories? Yes. Of the three mesothelioma cases, two were men who had

worked at a nearby plant making asbestos insulation, as the study cautions:

Two of these employees...worked for a plant [Pittsburgh
Corning] that manufactured asbestos insulation for pipe before
starting at the Tyler tire plant. Employees at the pipe
manufacturing plant were potentially exposed to high levels of
asbestos, and they have sustained a high rate of mesothelioma.
The third employee with mesothelioma began working at the
Tyler tire plant at age 39 after spending 20 years repairing
communications equipment in the Air Force and spending a few
months as a welder for pipeline contractors. It is plausible that
the three mesothelioma cases were exposed to asbestos before
they started working at the Tyler tire plant.

CX-7 at 688 (emphasis added); id. at 680 (“all were exposed potentially to asbestos
before starting at the rubber plant”); 15 RR 94-98.

Hence, the study warned about its “lack of detailed work histories for many
employees, absence of information on exposure to specific agents and lack of data
on occupational and lifestyle exposures outside of the Tyler tire plant for most
employees.” CX-7 at 689. In short, the study proves nothing. It certainly does not

prove that the risk was higher than 1/45,000.
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Statistical evidence may not be “necessary” to satisfy the objective prong, but
when such evidence exists, a court cannot ignore it. This point has broad importance,
because today’s toxic tort cases often have evidence about statistics.

B.  Arrisk of 1/45,000 is not an extreme degree of risk.

Is a 1/45,000 risk of mesothelioma an extreme degree of risk? As a matter of
law, it is not. Cases from Texas and around the nation support this conclusion.

1. The evidence showed a probability of no more than 1/45,000.

The 1/45,000 figure is the maximum with support in the record. According
to the plaintiffs’ experts, the background risk of mesothelioma to the average person
Is 1 in a million, but Rogers’ exposure increased his risk by between 4 and 22 times.
5 RR 94-97; 7 RR 40-43. Take the highest figure in that range, which is 22 times.
Now multiply 22 by the background risk of 1 in 1,000,000. The resultis 1 in 45,000.
But a chance of only 1 in 45,000 means that there was a 99.998% chance of Rogers
not getting mesothelioma.

2. A mesothelioma risk of 1/45,000 is not extreme.

Such a miniscule risk is not “extreme.” See U-Haul Int’l, Inc. v. Waldrip, 380
S.W.3d 118, 137 (Tex. 2012) (“‘extreme risk’ is not a remote possibility or even a
high probability of minor harm, but rather the likelihood of the plaintiff’s serious
injury.”). Life comes with many tiny risks—Ilike being hit by lightning, drowning

in a bathtub, or getting cancer from eating charbroiled steak every week:
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Risks With Which We Are “At Home”

The Paling Perspective Scale®

“Solutions from a New Perspective™
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_Risk of Drowning in Tub this Year [ ¢

Extra Risk Of Cancer From Living in Denver
Compared to New York for 1 Year '
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- . r 3 Birth of Single Child
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* "\ Risk of Being Struck By Lightriing |
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4@ ——* Risk of Death from Accidents
: At Home in 1 Year

U.S. FDA Point. Below which any Risk from a Food [» ———4 -
Additive is Considered too Small to Be of Concern : .

Totally Safe For All Practical Purposes Mirimal Low
THE PALING PERSPECTIVE SCALE

AR Rights Reserved ¢ John Paling 2000

Risk Effectively Zero Very Low

Moderate High Very High
- THE RISK COMMUINICATION INSTITUTE
(362) 377 2142 - Esman ohnpaing @i info

160

(1 SCR 160.)

Tiny odds rarely support punitive damages. For example, in Havner, the court
of appeals deleted the punitive damages where the risk was around 1/72,000.
Merrell Dow Pharms., Inc. v. Havner, 907 S.W.2d 535, 561-63 (Tex. App.—Corpus
Christi 1995), rev’d on other grounds, 953 S.W.2d 706 (Tex. 1997). Likewise, in a
slip-and-fall case, this Court found a 1/150,000 risk not extreme. See Wal-Mart
Stores, Inc. v. Alexander, 868 S.W.2d 322, 327 (Tex. 1993). American courts

generally disfavor punitive damages for odds below 1%.!

! See, e.g., Scharff v. Wyeth, 2011 WL 4361634, at *17 (M.D. Ala. Sept. 19, 2011) (0.42%);
Lockley v. Deere & Co., 933 F.2d 1378, 1389-90 (8th Cir. 1991) (0.041%); Loitz v. Remington
Arms Co., Inc., 563 N.E.2d 397, 404 (111. 1990) (0.003%).
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In the West Nile virus case from two years ago, this Court used the words
“small” and “minuscule” to describe odds in this vicinity:
the risk of infection was small, and the risk of serious infection,
like Nami’s, was minuscule. Brazoria County’s population
exceeded 300,000, yet only two cases of West Nile virus were
reported in 2008. Nami was more likely to have died in an
accidental fire (as did four persons in the county in 2008),
accidentally choked to death (as did five persons), or drowned

(as did seven persons that year, more than usual, perhaps because
of Hurricane lke), than contract the West Nile virus.

Union Pac. R. Co. v. Nami, 498 S.W.3d 890, 898 (Tex. 2016) (footnotes omitted).
It is hard to see how the comparable odds here present an “extreme degree of risk.”
The plaintiffs should take nothing.

Il.  The Court of Appeals Wrongly Held that the Plaintiffs Did Not Have to
Exclude Radiation as a Plausible Cause of Mesothelioma.

Independently, the Court should reverse and render on causation because the
plaintiffs failed to carry their burden of proof. They failed to rule out radiation as a
plausible alternate cause of mesothelioma.

When discovery revealed that the plaintiffs’ experts were failing to address
radiation, Goodyear moved to exclude their testimony. 1 SCR 658, 667-68. Judge
Davidson denied the motion. 8 SCR 4827. (In fact, he barred the defense experts
from discussing radiation. 8 SCR 4833, 4839.) By getting a definitive ruling on its
motion to exclude, Goodyear preserved its objection to the plaintiffs’ expert

testimony as no evidence.
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As a result, the case went all the way to verdict and judgment without any
expert witness on either side ruling radiation in or out as a cause in this case—even
though experts on both sides agree that radiation can cause the disease. This missing
link dooms the recovery. The plaintiffs needed to address radiation and rule it out,
regardless of whether Goodyear’s defense experts ruled it in.

The court of appeals made two mistakes respecting causation.

1. Procedural: The court held Goodyear’s no-evidence challenge
waived. The court reasoned that the defense lawyers who
argued about radiation with Judge Davidson (the MDL judge)

needed to re-urge those radiation arguments before Judge
Greenberg.

2. Substantive: The court held that when Judge Davidson granted
summary judgment against Goodyear’s sole cause defense, he
freed the plaintiffs from the burden of ruling out radiation as a
plausible alternative cause.

Neither holding is supportable.

Regurgitating the gatekeeper arguments at trial is unnecessary. If an MDL
judge denies a motion to exclude expert testimony, that preserves error as fully as a
ruling from the regular judge at a gatekeeper hearing in the middle of the trial.
Otherwise, why bother with an MDL at all?

In addition, Judge Davidson rejected the sole cause defense based on his view
that the defense experts could not clear the 2.0 hurdle. Right or wrong, that view
about 2.0 is immaterial to whether radiation qualifies as a plausible alternative cause.

The burden of proof always remains on the plaintiffs.
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A.  Goodyear preserved its sufficiency complaint about causation.

Goodyear’s JINOV motion preserves the no-evidence point as follows:
e “Plaintiffs failed to prove by clear and convincing evidence that
exposure to asbestos fibers from the Goodyear Tyler facility

were a proximate cause of Rogers’ mesothelioma.” CR 1160.
e “The jury’s finding regarding Question 1 was unsupported by

legally sufficient evidence and is contrary to the conclusive
evidence.” CR 1171.

Rather than repeat MDL arguments, Goodyear incorporated them. See CR 1159 n.2
(“Goodyear re-urges all of these points as additional grounds™). After all, the trial
judge had already taken “judicial notice of the entire record, which would include
the Motion for Summary Judgment and the responses.” 18 RR 180.

The court of appeals, however, held that this failed to preserve the complaint.
It faulted Goodyear for failing to elaborate about radiation: “Goodyear did argue
there was legally insufficient evidence the exposure to asbestos at the Goodyear
plant caused Carl’s mesothelioma. But it did not mention radiation in connection
with its legal insufficiency complaint.” Op. at 16.

As authority for finding waiver, the court of appeals relied on Maya Walnut,
LLC v. Lopez-Rodriguez, No. 05-16-00750-CV, 2017 WL 1684679 (Tex. App.—
Dallas May 3, 2017, no pet.). That case came to this Court as No. 17-0763 but settled
before its erroneous waiver holding could be reviewed.

The Court should eliminate the waiver trap created by the court of appeals.
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1. A party preserves a no-evidence complaint by filing a post-
verdict motion with the simple statement that no evidence
supports the finding.

Since Biggers v. Continental Bus Sys., Inc., 157 Tex. 351, 303 S.W.2d 359
(1957) (Calvert, J.), a party has had the right to preserve a sufficiency complaint in a
single sentence. E.g., Cropper v. Caterpillar Tractor Co., 754 S.W.2d 646, 648 (Tex.
1988); Rosas v. Shafer, 415 S.W.2d 889, 889 (Tex. 1967); see Owens v. Rogers, 446
S.W.2d 865, 866 (Tex. 1969) (complaint held preserved by post-judgment motion
stating only that the “evidence is insufficient to submit the issue to the jury”).

That is how writers tell lawyers to do it. Professor Dorsaneo recommends
such a statement:

There was no evidence to support the jury’s affirmative answer

to special issue No. ___inquiring [summarize issue, e.g.,
whether Joseph Jones was an employee of defendant].

10 William V. Dorsaneo, TeX. LITIG. GUIDE § 140.100[2], at 140-42 (2017). The
same recommendation appears in O’Connor’s:

There is no evidence to support the jury’s answer to question

number __, and the court erred in overruling [the objections to
the charge, the motion for directed verdict, or the motion for
JNOV].

O’Connor’s Texas Rules * Civil Trials 926 (2018); see also 1 State Bar of Texas,
Texas Appellate Practice Manual § 6.12 at 6-46 (2d ed. 1993) (similar).
But every so often, a court will randomly find waiver. In Samedan QOil Corp.

v. Intrastate Gas Gathering, Inc., 78 S.\W.3d 425 (Tex. App.—Tyler 2001, pet.
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granted, judgment vacated pursuant to settlement), the Tyler court made this
mistake. It faulted the defendant’s post-trial motions for not being “specific enough
to give the trial court proper notice of the matter at issue.” 1d. at 449,

Defense lawyer Mike Hatchell filed a petition for review. He asserted that his
client preserved its sufficiency complaints in a JNOV motion and motion for new trial.
Samedan PFR at 9-10. As soon as this Court requested briefs, the case settled.

2. Goodyear preserved the sufficiency complaint.

Goodyear preserved error through its no-evidence point in the JNOV motion.
The motion did not have to incorporate the MDL arguments, but it did. Further, the
trial judge knew of the MDL arguments because the plaintiffs asked to incorporate
their MDL arguments (18 RR 179), and the judge said, “the Court will take judicial
notice of the entire record.” 18 RR 180. He plainly had fair notice.

Worse, the court of appeals threw a monkey wrench into MDL practice by
holding that lawyers must regurgitate their MDL arguments to the trial judge.
Repeating MDL arguments at trial is a waste, since MDL rulings are not supposed
to be changed by trial judges anyway.

An MDL judge has “authority to decide, in place of the trial court, all pretrial
matters in all related cases transferred to the court,” including “motions to strike
expert witnesses.” TEX. R. JuD. ADMIN. 13.6. The MDL rulings are binding:

“Without the written concurrence of the pretrial court, the trial court cannot, over
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objection, vacate, set aside, or modify pretrial court orders, including orders related
to...the admissibility of expert testimony.” TEX. R. JuD. ADMIN. 13.8(b).

Goodyear asked the MDL judge to exclude the plaintiffs’ experts for failing
to rule out radiation as an alternative cause. 1 SCR 658, 667-68. He refused. 8 SCR
4827. That preserved the right to attack the expert testimony just as effectively as a
gatekeeper ruling in the middle of trial.

This Court should abolish the waiver trap before it snags anyone else.

B.  Radiation is a plausible alternative cause to Rogers’ mesothelioma.
1. The plaintiffs had to exclude alternative plausible causes.

In a weak fallback holding about the merits, the court of appeals rejected
Goodyear’s argument about plausible alternative causes. Op. at 18. According to
the court of appeals, it was the defendant’s burden to rule radiation in, rather than
the plaintiffs’ burden to rule radiation out. This holding wrongly shifts the burden.
A defendant does not need any expert testimony; the plaintiff does. If plausible
causes go unaddressed, the plaintiff loses.

The starting point for analysis is simple: “if there are other plausible causes
of the injury or condition that could be negated, the plaintiff must offer evidence
excluding those causes with reasonable certainty.” Merrell Dow Pharms., Inc. v.
Havner, 953 S.W.2d 706, 720 (Tex. 1997); see JLG Trucking, LLC v. Garza, 466

S.W.3d 157, 162 (Tex. 2015) (similar).
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If other plausible causes exist, and if the plaintiff fails to rule them out, the
plaintiff has no evidence of causation. Why? “An expert’s failure to explain or
adequately disprove alternative theories of causation makes his or her own theory
speculative and conclusory.” Wal-Mart Stores, Inc. v. Merrell, 313 S.W.3d 837, 840
(Tex. 2010).

The court of appeals, however, seemed to think that the MDL judge had ruled
that radiation was not a plausible cause. Op. at 18. Not so. The MDL judge ruled
that the defense experts’ studies about radiation—which he insisted had to focus
narrowly on radiation to the brain—fell short of a risk-doubling standard (2.0), but
he did not rule that the radiation was implausible (between 1.0 and 2.0) as a possible
cause. The procedural background makes this clear.

Goodyear alleged sole cause—i.e., it blamed radiation as the sole cause. In
response, the plaintiffs sought to keep Goodyear from making that argument.

The plaintiffs’ motion to exclude (1 SCR 191) and no-evidence summary
judgment asserted the need for Goodyear to show that radiation doubled the risk of
mesothelioma. 1 SCR 183 (“doubling”), 186 (“‘doubles™), 194 (“doubles™), 195
(“doubling”). The MDL judge’s summary judgment order shows only that he
perceived a lack of studies showing risk doubling. 8 SCR 4826; see 18 RR 180 (the
plaintiffs describing ruling as being granted “on the basis™ of a 2.0 standard). The

MDL judge did not address the plaintiffs’ burden to prove causation.
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The court of appeals misread his ruling. Havner required a doubling of the
risk based on the preponderance of the evidence standard. The defendant need not
meet this standard, so it need not prove a doubling of the risk.

2. Rogers’ massive radiation exposure is a plausible alternative
cause that the plaintiffs failed to exclude.

Both sets of experts agreed that radiation can cause mesothelioma. 4 SCR
2708-09, 2713, 2717 (plaintiffs’ experts); 3 SCR 1821-22, 2125; 5 RR 3230-33
(Goodyear’s experts). Goodyear supplied studies showing a link between radiation

and mesothelioma:

e Andrea Farioli et al., “Risk of mesothelioma following external
beam radiotherapy for prostate cancer: a cohort analysis of
SEER database” (4 SCR 2569)

e K.H. Antman et al., “Malignant Mesothelioma following
radiation exposure” (4 SCR 2580)

o Alberto Cavazza et al., “Post-lrradiation Malignant
Mesothelioma” (4 SCR 2587)

e Sabrina M. Witherby et al., “Malignant mesothelioma following
thoracic radiotherapy for lung cancer” (4 SCR 2594)

e Marie L. De Bruin et al., “Malignant mesothelioma after
radiation treatment for Hodgkin lymphoma” (4 SCR 2598)

e Jane Teta et al., “Therapeutic Radiation for Lymphoma: Risk of
Malignant Mesothelioma” (4 SCR 2623)

e Julie Goodman et al., “lonizing radiation: a risk factor for
mesothelioma” (4 SCR 2637)

Radiation is more than plausible as a cause.
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One expert determined that Rogers was exposed to massive amounts of
radiation, between 18,136 and 39,335 millirems. 3 SCR 2065. Another opined that
this dose “likely led to a doubling of the risk of Mr. Rogers developing a
mesothelioma.” 5 SCR 3209. He relied on multiple studies showing increased
mesothelioma risk from radiation in various cancer patients. 4 SCR 2599 (De Bruin:
30-fold increase); 4 SCR 2612 (Hodgson: 20-fold increase); 4 SCR 2615 (Tward:
24-fold increase). One study showed only a 1.6 increased risk, rather than 2.0.
4 SCR 2569 (Farioli). Although 1.6 might not show probability, it does show
plausibility.

When the experts on both sides agree that radiation is known to cause
mesothelioma, and where studies confirm that linkage, radiation is for the plaintiffs
to rule out—not for the defendant to rule in. The plaintiffs failed to do that here, and
the court of appeals wrongly excused their failure.

PRAYER FOR RELIEF

If space permitted, Goodyear would address the subjective prong of gross
negligence, because Goodyear strongly disputes the notion that it was subjectively
aware of any extreme degree of risk. But the arguments presented here are more

than enough to show that a take-nothing is appropriate.
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TAB A

Presiding Juror L R EPaee
e e s
' NO. CC-10-03294-E gALLAS COUNTY:
- N 20
VICKI LYNN ROGERS, Individually and as § %W‘@O T AT LAW #5
Representative of the Estate of CARL § '
ROGERS, Deceased, NATALIE ROGERS and  §
COURTNEY DUGAT, § :
: § DALLAS COUNTY, TEXAS
Plaintiffs, §
§
Vs, §
§ JUDGE MARK GREENBERG
THE GOODYEAR TIRE & RUBBER §
COMPANY 3 TCC-10-03204 -
§ oo
Defendant. ! ‘éﬁ%‘é‘fg‘ OF COURT
|||
MEMBERS OF THE JURY: |

After the closing arguments,- you will go to the jury room to decide the case, answer the

* questions that are attached, and reach a verdict. You may discuss the case with other jurors only

* when you are all together in the jury room.

Remember my previous instructions: Do not discuss the case with anyone else, either in

‘person or by any other means. Do not do any independent investigation about the case or conduct

aﬁy research. Do not look up any words in dictionaries or on the Internet. Do not post information
about the case on the Internet. Do not share any special knowledge or experiences with the other
jurors. Do not use your phone or any other electronic device during your deliberations for any
reason.

Any notes you have taken are for your own personal use. You may take your notes back into
the jury room and consult them during deliberations, but do not show or read your notes to your
fellow jurors during your deliberations. Your notes are not evidence. Each of you should rely on

your independent recollection of the evidence and not be influenced by the fact that another juror
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has or has not taken notes.

Here are the instructions for answering the questions.

1. Do not let bias, prejudice, or sympathy play any part in your decision.

2. Base your answers only on the evidence admitted in court and on the law that is in
these instructions and questions. Do not consider or discuss any evidence that was not admitted in
the courtroom.

3. You are to make up your own minds about the facts. You are the sole judg;as of the
credibility of the witnesses and the weight to give their testimony. But on matters of law, you must
follow all of my instructions.

4, If my instructions use a word in a way that is different from its ordinary meaning,
use the meaning I give you, which will be a proper legal definition.

5. All the questions and answers are important. No one should say that any question or
answer is not important.

6. Answer “yes” or “no” to all questions unless you are told otherwise. A “yes” answer
must be based on a preponderance of the evidence, unless otherwise instructed. Whenever a

L
question requires an answer other than “yes” or “no,” your answer must be based on a
preponderance of the evidence, unless otherwise instructed. The term “preponderance of the
evidence” means the greater weight of credible evidence presented in this case. If you do not find
that a preponderance of the evidence supports a “yes” answer, then answer “no.” A preponderance
of the evidence is not measured by the number of witnesses or by the number of documents

admitted in evidence. For a fact to be proved by a preponderance of the evidence, you must find

that the fact is more likely true than not true.
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7. Do not decide who you think should win before you answer the questions and then
just answer the questions to match your decision. Answer each question carefully without
considering who will win. Do not discuss or consider the effect your answers will have.

8. Do not answer questions by drawing straws or by any method of chance.

9. Some questions might ask you for a dollar amount. Do not agree in advance to

* decide on a dollar amount by adding up each juror’s amount and then figuring the average.

10. Do not trade your answers. For example, do not say, “I will answer this question
y;>ur way if you answer another question my way.”

1l. Unless otherwise instructed, the answers to the questions must be based on the
decision of at least five (5) of six (6) jurors. The same five (5) jurors must agree on every answer.
Do not agree to be bound by a vote of anything less than ten (5) jurors, even if it would be a
‘majority.

As I have said before, if you do not follow these instructions, you will be guilty of juror
misconduct, and I might have to order a new trial and start this process over again. This would
waste your time and the parties’ money, and would require the taxpayers of this county to pay for
another trial. If a juror breaks any of these rules, tell that person to stop and report it to me
immvediately.

A fact may be established by direct evidence or by circumstantial evidence or both. A
fact is established by direct evidencé when proved by documentary evidence or by witnesses who
saw the act done or heard the words spoken. A fact is established by circumstantial evidence

when it may be fairly and reasonably inferred from other facts proved.
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In answering questions about damages, answer each question separately. Do not increase
or reduce the amount in one answer because of your answer to any other question about damages.

Do not speculate about what any party's ultimate recovery may or may not be. Any recovery will

. " be determined by the court when it applies the law to your answers at the time of judgment. Do
L

not add any amount for interest on damages, if any.
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You are instructed that, in order to answer “Yes” to the following question, your answer must be
unanimous. You may answer “No” to the following question only upon a vote of 5 or more
jurors.

QUESTION NO. 1

Do you find by clear and convincing evidence that asbestos fibers from the Goodyear
Tyler facility were a proximate cause of Carl Rogers’ mesothelioma that resulted in his death?

“Clear and convincing evidence” means the measure or degree of proof that produces a
firm belief or conviction of the truth of the allegations sought to be established.

“Proximate cause” means a cause that was a substantial factor in bringing about an event,
and without which cause such event would not have occurred. There may have been more than
one proximate cause.

“Substantial factor” means that asbestos fibers were inhaled in an amount sufficient to
cause Carl Rogers’ disease and would mean an exposure to asbestos that was more than trivial or
de minimis.

Answer “Yes” or “No.”

Answer:_iE_S_____
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If you answered “Yes” to Question No. 1, then answer the following question. Otherwise, do not
answer the following question. You are instructed that, in order to answer “Yes” to the following
question, your answer must be unanimous. You may answer “No” to the following question only
upon a vote of 5 or more jurors.

QUESTION NO. 2

Do you find by clear and convincing evidence that Carl Rogers’ death resulted from the

gross negligence of Goodyear?

“Clear and convincing evidence” means the measure or degree of proof that

produces a firm belief or conviction of the truth of the allegations sought to be

established.

“Gross Negligence” means an act or omission by Goodyear,

(a) which, when viewed objectively from the standpoint of Goodyear at the
time of its occurrence involved an extreme degree of risk, considering the
probability and magnitude of the potential harm to others; and

(b) of which Goodyear had actual, subjective awareness of the risk involved,
but nevertheless proceeded with conscious indifference to the rights,

safety, or welfare of others.

Answer “YES” or “NO.”

Answer: }4 ﬁ%
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Answer the following question only if you unanimously answered “Yes” to Question No.

2. Otherwise, do not answer the following question.

;' I QUESTION NO. 3

What sum of money, if paid now in cash, would fairly and reasonably compensate Carl
Rogers’ family, Vicki Lynn Rogers, Natalie Rogers, and Courtney Dugat, for their damages, if
any, from the death of their father and husband Carl Rogers?

Consider the elements of damages listgd below and none other. Consider each element
separately. Do not award any sum of money on any element if you have otherwise, under some
other element, awarded a sum of money for the same loss. That is, do not compensate twice for
the same loss, if any. Do not include interest on any amount of damages you find.

Answer separately, in dollars and cents, for damages, if any.

1. Pecuniary loss sustained in the past.

“Pecuniary loss” means the loss of the care, maintenaﬁce, support, advice,
counsel, and reasonable contributions of a pecuniary (monetary) value, excluding loss of

inheritance, that Vicki Rogers, Natalie Rogers, and Courtney Dugat, in reasonable
probability, would have received from Carl Rogers had he lived. .

Vicki Rogers $§_20e® oo
Natalie Rogers § SO o00°
Courtney Dugat § &eoo™

2. Pecuniary loss that, in reasonable probability, will be sustained in the future by:
Vicki Rogers § U8 o0
Natalie Rogers -~ §__\o© oo
Courtney Dugat §__ o2, o=
6
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3. Loss of companionship and society sustained in the past.

“Loss of companionship and society” means the loss of the positive benefits
flowing from the love, comfort, companionship, and society that Vicki Rogers, Natalie
Rogers, and Courtney Dugat, in reasonable probability, would have received from Carl
Rogers had he lived.

Vicki Roger# $ 209 o000
Natalie Rogers $. \oe,00¢
Courtney Dugat $ \eo, o0®
4, Loss of companionship and society that, in reasonable probability, will be
sustained in the future by:
Vicki Rogers § Ro°, e
Natalie Rogers $ 4 oo ce°
Courtney Dugat $ oo ooe
5. Mental anguish sustained in the past.

“Mental anguish” means the emotional pain, torment, and suffering experienced
by Vicki Rogers, Natalie Rogers, and Courtney Dugat, because of the death of Carl
Rogers.

Vicki Rogers $ Scs, a0
Natalie Rogers $ | oo o0
Courtney Dugat $ \oo, o0 °
6. Mental anguish that, in reasonable probability, will be sustained in the future by:
Vicki Rogers $ /9/
Natalie Rogers $ 1/
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.W\(,

Courtney Dugat $ /a/

In determining damages for elements 3, 4, 5, and 6, you may consider the relationship
between Carl Rogers and his family, Vicki Rogers, Natalie Rogers, and Courtney Dugat, their
living arrangements, any extended. absences from one another, the harmony of their family
relations, and their common interests and activities. " L

i/
QUESTION NO. 4 %‘

You are instructed that you must unanimously agree on the amount of any award of
exemplary damages.

What sum of money, if any should be assessed against Goodyear and awarded to Vicki
Rogers, Natalie Rogers, and Courtney Dugat as exemplary damages for the conduct found in
response to Question No. 2?

“Exemplary damages” means any damages awarded as a penalty or by the way of
punishment but not for compensatory purposes. Exemplary damages includes punitive damages.

Factors to consider in awarding exemplary damages, if any, are:

1. The nature of the wrong.

2. The character of the conduct involved.

3. The degree of culpability of the wrongdoer.

4, The situation and sensibilities of the parties concerned.

5. The extent to which such conduct offends a public sense of justice and propriety.

6. The net worth of Goodyear.

Answer in dollars and cents, if any.

Answer: \§ \At\\wbs

_)F’ /445,,/;/‘ f«/l{,//t}/) A0, H D7 /\/ ;'7[ \/0(/
t° Y o
://mn/mgws/s/ o,/:,sup/e[ &e.( 78 8
y(jf/én 0. R - Oy‘/wf'cur_«:z/ de »°f
@ sl S ?ue,gfwyy /19, b/
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QUESTION NO. 5
If, in your answer to Question No. 4, you entered any amount of exemplary damages, then
answer the following question. Otherwise do not answer the following question.
How do you apportion the exemplary damages between Vicki Rogers, Natalie Rogers,
and Courtney Dugat?
Answer by stating a percentage for each person named below. The percentages you find

must total 100 percent.

Vicki Rogers 40
Natalie Rogers 5
Courtney Dugat 5
TOTAL 100
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1. When you go into the jury room to answer the questions, the first thing you will need to

do is choose a presiding juror.

2. The presiding juror has these duties:
a. have the complete charge read aloud if it will be helpful to your deliberations;
b. preside over your deliberations, meaning manage the discussions, and see that you

follow these instructions;

c. give written questions or comments to the bailiff who will give them to the judge;
d. write down the answers you agree on,

€. get the signatures for the verdict certificate; and

f. notify the bailiff that you have reached a verdict.

Do you understand the duties of the presiding juror? If you do not, please tell me now.
Instructions for Signing the Verdict Certificate:

1. Unless otherwise instructed, you may answer the questions on a vote of five jurors. The
same five jurors must agree on every answer in the charge. This means you may not have one
group of five jurors agree on one answer and a different group of five jurors agree on another
answer.
2. If five jurors agree on every answer, those five jurors sign the verdict.

If all six of you agree on every answer, you are unanimous and only the presiding juror
signs the verdict.
3. All jurors should deliberate on every question. You may end up with all six of you
agreeing on some answers, while only five of you agree on other answers. But when you sign the

verdict, only those five who agree on every answer will sign the verdict.

10
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4. There are some special instructions before Question Nos. 1, 2 and 4 explaining how to
answer those questions. Please follow the instructions. If all six of you answer those questions,
you will need to complete the “additional verdict certificate” for those questions located on the

last page of this charge.

W b vk
S

JUDGE PRESIDING

11
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Verdict Certificate

Check one:

Our verdict is unanimous. All six of us have agreed to each and every answer.

The presiding juror has signed the certificate for all #s=dve of us. C
Six /\/\

Signature of Presiding Juror Printed Name of Presiding Juror

X__ Our verdict is not unanimous. Five of us have agreed to each and every answer and have
signed the certificate below.

I&rs’ Signature Jurors’ Printed Names
3 W Fou] dee

Eorbara Alaman

4. W
5. A Vg

Additional Verdict Certificate
I certify that the jury was unanimous in answering Questions 1, 2 and 4. All six of us
agree e answers. The presiding juror has signed the certificate for all six of us.

MR \NBR AN

esiding Juror Printed Name of Presiding Juror

JUDGE PRESIDING

12
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TAB B
NO. CC-10-03294-E — gl‘gg}
——— 3 ,!zz < _l‘
VICKIE LYNN ROGERS, Individually and as  § COUNTY COURT AT LAW #5 = Q% z‘
Representative of the Estate of CARL § = = g
ROGERS, Deceased, NATALIE ROGERS, § ——— ]
and COURTNEY DUGAT, § ———
§ T
Plaintiffs, § =]
§ DALLAS COUNTY, TEXAS
VS. § o _.___J
§
THE GOODYEAR TIRE & RUBBER §
COMPANY, §
§ .
Defendant. § JUDGE MARK GREENBERG
FINAL JUDGMENT

On August 18, 2014, this case was called for trial. Plaintiffs, VICKIE LYNN ROGERS,
individually and as representative of the Estate of CARL ROGERS, deceased, and NATALIE
ROGERS and COURTNEY DUGAT, appeared in person and through their attorney and
announced ready for trial. Defendant, THE GOODYEAR TIRE & RUBBER COMPANY,
appeared through its attorney and announced ready for trial.

After a jury was impaneled and sworn, it heard the evidence and arguments of counsel. In
response to the jury charge, the jury made findings that the Court received, filed, and entered of
record. The questions submitted to the jury and the jury’s findings are attached as Exhibit A and
incorporated by reference. Plaintiffs filed a motion for judgment on the verdict.

The court hereby RENDERS judgment for Plaintiffs against Defendant THE
GOODYEAR TIRE & RUBBER COMPANY.

Therefore, the Court orders that Plaintiffs recover from Defendant THE GOODYEAR
TIRE & RUBBER COMPANY the sum of $2,890,000.00, plus postjudgment interest at the

annual rate of 5.0%.

The Judgment shall be apportioned as decided by the jury as follows:
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Vickie Lynn Rogers: 90% $2,601,000.00

Courtney Dugat 5% $144,500.00
Natalie Rogers: 5% $144,500.00
100% $2,890,000.00

The court orders that Plaintiffs recover court costs from Defendant THE GOODYEAR
TIRE & RUBBER COMPANY, as well as postjudgment interest on such court costs at the
annual rate of 5.0%.

The judgment is final, disposes ali claims and all parties, and is appealable.

The Court orders execution to issue for this judgment.

Signed on Oclober 3 ,2014.

Lt e ooy

THE HONORABLE MARK GREENBERG,
PRESIDING
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REMITTITUR SUGGESTED, MODIFY and AFFIRM; Opinion Filed August 31, 2017.

In The
Court of Appeals
Fifth District of Texas at Dallaxs

No. 05-15-00001-CV

THE GOODYEAR TIRE & RUBBER COMPANY, Appellant
\Y

VICKI LYNN ROGERS, INDIVIDUALLY AND AS
REPRESENTATIVE OF THE ESTATE OF CARL ROGERS,
NATALIE ROGERS, AND COURTNEY DUGAT, Appellees

On Appeal from the County Court at Law No. 5
Dallas County, Texas
Trial Court Cause No. CC-10-03294-E

OPINION

Before Justices Lang, Brown, and Whitehill
Opinion by Justice Whitehill

Following Carl Rogers’s death from mesothelioma, his wife Vicki Lynn Rogers and
daughters Natalie Rogers and Courtney Dugat sued appellant, The Goodyear Tire & Rubber
Company, Carl’s long time employer. A jury found that asbestos fibers in the workplace were a
proximate cause of Carl’s mesothelioma and that his death resulted from Goodyear’s gross
negligence. The jury assessed exemplary damages against Goodyear. After the trial court
applied the statutory cap, it awarded appellees a total of $2,890,000, plus postjudgment interest
and court costs.

In three issues, Goodyear contends that (i) the evidence is legally insufficient to show

gross negligence; (ii) the evidence of causation is legally insufficient because appellees failed to
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rule out radiation as a cause of mesothelioma; and alternatively (iii) appellees’ exemplary
damages should be reduced as a result of their failure to prove the full amount of economic
damages found by the jury.

We overrule Goodyear’s first two issues, sustain its third issue, and suggest remittitur of
part of the exemplary damages award.

I. BACKGROUND
A. Facts

Carl Rogers worked for Goodyear as a tire builder from 1974 to 2004 at a facility in
Tyler, Texas. He operated a tire building machine in a room about the size of a football field.
The room contained eighty-five tire building machines set up in a grid. Carl was exposed to
asbestos at Goodyear, both from the tire building machines and from insulation on pipes running
overhead. Carl was exposed to asbestos from the overhead insulation in two ways. Any time the
insulation was removed to repair or replace the pipes, a great deal of dust was released. Also,
when Goodyear began asbestos abatement procedures, no steps were initially taken to enclose
the dust and protect employees from it. The brake pads in the tire building machines also
contained asbestos and released asbestos when they got worn down. Compressed air was used to
clean brake dust out of the machines. This process created a cloud of dust, some of which was
asbestos. Carl was exposed to asbestos when the brakes on his machine were replaced, when
compressed air was used to fix a stuck brake valve, and when his machine was cleaned with
compressed air. In addition, he experienced bystander exposure from being near other tire
building machines. Neither the machines nor their instructions contained any warnings about
asbestos. By the mid-1980s, Goodyear had replaced the tire building machines with machines
that did not contain asbestos, and it had begun an abatement process to remove the asbestos

insulation.



Carl was diagnosed with lung cancer in 1999. The cancer spread to his brain. Carl had
surgery to remove the cancer from his lung and brain. He also had radiation therapy “through his
head” and chemotherapy. The treatment was successful and Carl was cured. In 2008, he was
diagnosed with mesothelioma. He died the following year at the age of sixty.

Appellees, Carl’s wife and two adult daughters, sued Goodyear, alleging its gross
negligence caused Carl’s mesothelioma. Among other things, appellees alleged Goodyear failed
to adequately warn Carl of the dangers of asbestos and failed to adhere to industry safety
standards to protect workers from harm. Goodyear is a subscriber under the workers’
compensation statute. Recovery of workers’ compensation benefits is the exclusive remedy of
an employee for a work related death, unless the death was caused by the employer’s gross
negligence. TEX. LAB. CODE 8§ 408.001; see Mullins v. Martinez R.O.W., LLC, 498 S.W.3d 700,
704 (Tex. App.—Houston [1st Dist.] 2016, no pet.). When an employee’s death is caused by his
employer’s gross negligence, the employee’s surviving spouse and heirs may recover exemplary
damages. LAB. § 408.001(b).

After appellees filed suit in Dallas County, the case was transferred to Harris County to
the asbestos multidistrict litigation (MDL) court for pretrial proceedings and was transferred
back to Dallas County for trial. See TEX. Gov’T CODE § 74.162. In the pretrial MDL court,
appellees filed a motion for no-evidence summary judgment on Goodyear’s “alternative
causation theory.” In the motion, appellees asserted Goodyear’s experts were of the opinion that
radiation Carl received in 1999 for a brain tumor was the sole cause of his mesothelioma.
Appellees argued Goodyear had no evidence showing that the dose of radiation Carl received to
his brain was a substantial factor in causing the mesothelioma. Goodyear filed a response in
which it asserted the dose of radiation Carl received led to a doubling of his risk of developing

mesothelioma. Goodyear attached affidavits and depositions from its experts, along with other
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evidence. Goodyear argued its evidence created a genuine issue of material fact regarding
radiation as a cause of the mesothelioma. Appellees also moved to exclude the testimony of
Goodyear’s experts regarding radiation treatment to the brain as a cause of mesothelioma.
Goodyear filed a motion to exclude the testimony of appellees’ experts in part due to their failure
to exclude radiation exposure as a cause of the mesothelioma. The MDL judge denied
Goodyear’s motion to exclude the testimony of appellees’ experts. The judge granted appellees’
no-evidence motion for summary judgment and granted their motion to exclude testimony from
defense experts about radiation as a cause of mesothelioma. In both of the orders that were
granted, the MDL judge expressly found there was no scientifically valid epidemiology to create
a causal relationship between therapeutic radiation for lung cancer and mesothelioma.

At trial, appellees’ expert Dr. Edwin Holstein, whose specialty is occupational medicine,
explained that asbestos is harmful if one inhales it. It can cause asbestosis, which is scarring of
the lungs, lung cancer, and mesothelioma. Lung cancer and mesothelioma are different cancers.
They are distinguishable because they start in different places. Mesothelioma starts in the lining
around the lung. Holstein testified that lung cancer does not turn into mesothelioma. There is no
cure for mesothelioma, and the average life expectancy after diagnosis is twelve to eighteen
months.

Appellees’ experts provided evidence of Carl’s dose of exposure to asbestos. Holstein
limited his estimate to a ten-year period, from roughly 1975 to 1985. Holstein relied on the
report of Steve Hays, an industrial hygienist, to determine Carl’s exposure from the insulation.
Hays limited his analysis to exposure from ordinary maintenance of the insulated pipes and did

not factor in exposure during the abatement process. Hays determined that Carl’s asbestos



exposure from the insulation was .426 fiber years per cc.! Holstein analyzed Carl’s asbestos
exposure from the brakes on his machine and on neighboring machines. To be conservative,
Holstein considered Carl’s bystander exposure for only brake replacements and for only two
neighboring machines, when he could have been in the middle of as many as eight machines.
Holstein relied on published studies about brakes releasing asbestos into the air. As a low level
estimate of Carl’s actual exposure from asbestos in the machines, Holstein came up with .187
fiber years per cc. Adding this amount to Carl’s exposure from insulation, Holstein arrived at a
total exposure of .613 fiber years per cc. Based on this level of exposure, Holstein testified that,
according to several published studies, Carl’s increased risk of mesothelioma was more than
double. In fact, it ranged from four times that of the general population to almost twenty-two
times that of the general population. Holstein determined that Carl’s occupational exposure to
asbestos while working as a tire builder in the Goodyear plant was a substantial factor in the
development of his mesothelioma.

Hays also testified about Carl’s approximate dose of asbestos exposure. Hays chose to
analyze a nine-year period of exposure rather than ten. Hays estimated Carl’s total dose of
exposure at .516 fiber years per cc. Hays testified that Carl’s exposure at Goodyear placed him
at an increased risk for mesothelioma over the background population of between four and
twenty-two.

Holstein provided a history of awareness of the risks of asbestos. As far back as the
1930s, there were publications about asbestos hazards. The first epidemiological study of people
exposed to asbestos found that asbestos could be a hazard in the workplace and found deaths

from asbestosis. The study specifically mentioned brakes as a potential asbestos hazard. It

! The amount of asbestos that a person has breathed in is described in terms of fibers per cubic centimeter, or cc, of air. An adult breathes in
about 500 ccs of air in one breath. Thus, if there are two fibers in one cc of air, a person taking a normal breath breathes in 1,000 asbestos fibers.
If a person is breathing in two fibers per cc of air where they work and they do so for seven years, one would say they had fourteen fiber years per
cc.
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offered methods of prevention which are still valid today, including substitution, isolation, and
education about the hazard. Another publication from that time period warned that if a cloud of
asbestos dust, or even a hazy look in the air from dust, was visible to the eye, the asbestos was
almost certainly at a level hazardous to health and life. Also, in 1935, two doctors published the
first case possibly linking asbestos to cancer, rather than just asbestosis. By the 1950s there were
about seventy published cases of lung cancer in people working with asbestos. In 1955, a British
scientist published an epidemiological study which, in Holstein’s view, showed beyond a
reasonable doubt that asbestos was a cause of lung cancer.

The first published report of a person exposed to asbestos getting mesothelioma came in
1943, with two others following in 1949 and 1951. Then in 1960, scientists found thirty-three
cases of mesothelioma. These people all worked in or around asbestos mines. In 1964, Dr.
Irving Selikoff arranged an international conference of scientists who had been researching the
health effects of asbestos. Their results showed that asbestos was a very major hazard and that
asbestos in a multitude of industries would cause disease, including mesothelioma.

According to Holstein, by 1972 there were multitudes of studies demonstrating that
asbestos could kill and actually cause asbestosis and cancer. In June 1972, the Occupational
Safety and Health Administration (OSHA) published standards for exposure to asbestos dust.
The standards warned, “In view of the undisputed grave consequences from exposure to asbestos
fibers, it is essential that the exposure be regulated now, on the basis of the best evidence
available now, even though it may not be as good as scientifically desirable. An asbestos
standard can be reevaluated in the light of the results of ongoing studies, and future studies, but
cannot wait for them. Lives of employees are at stake.” The OSHA document stated that “it
appears that levels of exposure which may be safe with regard to asbestosis are not safe with

regard to mesothelioma.”



Holstein testified that the OSHA limits for asbestos exposure were initially designed
primarily to protect people from asbestosis. OSHA lowered the level of exposure in 1976 and
continued to lower it over the years. According to Holstein, Carl would have had multiple
occasions during his career when he was exposed to levels of asbestos above the OSHA ceiling
requirements.

In a July 1972 letter to its plant personnel managers, Goodyear attached the June 1972
OSHA standards and included its own instructions regarding asbestos. Each facility was
instructed to “carefully survey their operations for their use of asbestos and asbestos-containing
materials.” The instructions noted that asbestos fiber inhalation has been implicated as a
possible causative factor in a “form of cancer called a mesothelioma.” Goodyear instructed that
“[i]nitial routine air sampling shall be done weekly until sufficient data is obtained to assure
complete coverage of all phases of the work. After the base data is complete, routine sampling
shall be done monthly.” (Emphasis in original.) Again in October of 1978, Goodyear warned its
Tyler plant manager and others in writing about asbestos. The letter from Goodyear’s manager
of Corporate Safety and Industrial Hygiene Services stated, “All of our plants contain asbestos
insulation of one kind or another somewhere in the facility, and it is very important that the
procedures that were issued [previously] are being properly enforced and followed.” The letter
further noted there continues to be “a great deal of concern on the long-term effects of asbestos
exposures even in the very low levels of exposure.” Plant managers were urged to review and
follow the procedures.

Goodyear kept track of all chemical sampling in a “chemical hazard and toxicity”
(CHAT) report. The CHAT report showed that the total number of asbestos samples taken at the
Tyler plant was thirty-six. The first samples were taken in July 1978 after a complaint was made

to OSHA about asbestos in storage. A contractor removed the insulation. The CHAT report
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showed that Goodyear monitored three of the contractors, not its employees, for asbestos. One
contractor had an exposure of 3.05 fibers per cc. In 1980, Goodyear sampled materials. In 1983,
Goodyear took six samples from maintenance electricians. Over half of the total samples were
taken in 1985, after asbestos abatement efforts had begun.

Goodyear trained its employee Ray Jackson in industrial hygiene. Jackson, who testified
for Goodyear, stated that between 1972 and 1976, he personally took samples for asbestos at the
Tyler plant. There were two different types of samples, an area sample that examines particulate
matter in an area and a personal sample that collects what a person breathes in. He testified he
never had a sample that exceeded the OSHA limit. Although Jackson indicated he once had
written documentation of his asbestos sampling, none was provided at trial. At his deposition a
few weeks prior to trial, however, Jackson testified that the first time Goodyear performed any
air monitoring for asbestos was in 1978 when OSHA responded to the complaint about the
asbestos in storage.

According to Carl’s coworker Martin Kennedy, workers at the Tyler plant first got
information that there may be asbestos in the plant in 1983. That information concerned the
insulation, not the tire machines. Signs warning about the hazards of asbestos were placed in the
Tyler plant for the first time in 1984.

B. Trial

At the conclusion of a three-week trial, the jury found by clear and convincing evidence
that asbestos fibers from the Goodyear Tyler facility were a proximate cause of Carl’s
mesothelioma that resulted in his death. The jury also found by clear and convincing evidence
that Carl’s death resulted from Goodyear’s gross negligence.

For purposes of calculating the exemplary damages cap, the jury was asked to determine

the amounts of money that would fairly and reasonably compensate each appellee for her
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damages from Carl’s death. Specifically, the jury was asked to determine each appellee’s past
and future pecuniary loss, past and future loss of companionship and society, and past and future
mental anguish. The jury also determined that $15 million should be assessed against Goodyear
as exemplary damages and apportioned 90% of those damages to Vicki and 5% each to Natalie
and Courtney. After it applied the statutory cap on punitive damages, the trial court awarded
appellees a total of $2,890,000. Vicki was awarded $2,601,000, and Courtney and Natalie were
each awarded $144,500.
I1. ANALYSIS

A. Issue One: Is the gross negligence evidence legally insufficient?

In its first issue, Goodyear contends the evidence is legally insufficient to support the
jury’s gross negligence finding. Gross negligence consists of both objective and subjective
elements. U-Haul Int’l, Inc. v. Waldrip, 380 S.W.3d 118, 137 (Tex. 2012). A plaintiff must
prove by clear and convincing evidence that: (1) when viewed objectively from the defendant’s
standpoint at the time of the event, the act or omission involved an extreme degree of risk,
considering the probability and magnitude of the potential harm to others, and (2) the defendant
had actual, subjective awareness of the risk involved, but nevertheless proceeded with conscious
indifference to the rights, safety, or welfare of others. Id.; see TEX. Civ. PRAC. & REM. CODE
§ 41.001(11). “Clear and convincing” means the measure or degree of proof that will produce in
the mind of the trier of fact a firm belief or conviction as to the truth of the allegations sought to
be established. U-Haul, 380 S.W.3d at 137; see CIv. PRAC. & REM. § 41.001(2). In reviewing
the legal sufficiency of a finding that was required to be proved by clear and convincing
evidence, we view the evidence in the light most favorable to the finding to determine whether a
reasonable trier of fact could have formed a firm belief or conviction that its finding was true.

See Sw. Bell Tel. Co. v. Garza, 164 S.\W.3d 607, 627 (Tex. 2004).
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1. Objective Component

Goodyear challenges the sufficiency of the evidence to prove both the objective and
subjective elements of gross negligence. It first contends appellees failed to prove an extreme
degree of risk. Under the objective component, “extreme risk” is not a remote possibility or even
a high probability of minor harm, but rather the likelihood of the plaintiff’s serious injury. U-
Haul, 380 S.W.3d at 137. Goodyear acknowledges mesothelioma is a serious injury, but asserts
appellees did not prove the likelihood of that injury.

Although Goodyear presented its own estimates of the dose of Carl’s asbestos exposure
and its experts concluded there was no extreme degree of risk, Goodyear acknowledges that in
reviewing the evidence, we must credit appellees’ best evidence. Goodyear frames the issue of
extreme risk in terms of Carl’s chance of contracting mesothelioma. A person who has not been
exposed to asbestos has a one in 1,000,000 chance of contracting mesothelioma. Appellees’
experts testified that Carl’s exposure increased his chance of developing mesothelioma by as
much as 22 times. Goodyear uses these numbers to calculate that Carl’s chance of developing
mesothelioma was one in about 45,000, which it asserts cannot be considered an extreme risk as
a matter of law.

Goodyear’s argument, however, focuses solely on the degree of risk or likelihood of
injury. But this requirement is not viewed in a vacuum. Instead, we must look at whether
Goodyear’s acts and omissions created an extreme degree of risk—considering the probability
and magnitude of harm. Further, statistical evidence of the probability of serious injury is not
necessary to establish the objective component of gross negligence. See, e.g., Mobil Oil Corp. v.
Ellender, 968 S.W.2d 917, 923-24 (Tex. 1998) (in case where contract worker died of leukemia,
defendant’s failure to monitor contract workers for hazards of benzene, failure to warn them, and

failure to provide them with protective gear was evidence defendant’s acts and omissions
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involved extreme degree of risk); Zuniga v. Medina, No. 04-14-00360-CV, 2017 WL 2261767,
at *2 (Tex. App.—San Antonio May 24, 2017, no pet. h.) (mem. op.) (where driver struck
pedestrian, evidence that driver’s actions in speeding through school parking lot on Sunday and
failing to slow down and look both ways at exit involved extreme degree of risk).

Here, the evidence shows that Goodyear turned a blind eye to the dangers of asbestos in
its Tyler facility for at least eleven years, from 1972 to 1983. In mid-1972, OSHA warned that
exposure to asbestos fibers must be regulated because employees’ lives were at stake and
specifically mentioned mesothelioma. In response, Goodyear called for routine air sampling to
be done weekly until sufficient data was obtained, and after that, called for monthly sampling.
But the jury could have determined that Goodyear did not do any sampling to protect its Tyler
employees until 1983. Further, it did not warn its employees of the dangers of asbestos until
then.

Next, there is no cure for mesothelioma and patients do not live long after diagnosis. The
magnitude of harm was fast and certain death.

Based on these circumstances, the jury could have formed a firm belief that Goodyear’s
acts and omissions involved the likelihood of Carl’s serious injury and an extreme degree of risk.
See Brown & Root, Inc. v. Moore, 92 S.W.3d 848, 852 (Tex. App.—Texarkana 2002, pet.
denied) (mesothelioma case in which court found legally sufficient evidence that defendant’s
conduct involved extreme degree of risk to workers who worked around asbestos insulation
when it was torn out and reinstalled).

Even if we were to engage in a statistical analysis of the probability that a Goodyear
Tyler employee would get mesothelioma, there was evidence that the actual chance of getting
mesothelioma from working in the Tyler plant was much higher than one in 45,000. An

epidemiological study of the employees at Goodyear’s Tyler plant was published in 2007. The
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study, which did not include Carl Rogers as it predated his diagnosis, reported three cases of
mesothelioma among long term employees at the plant. The study of about 3,000 employees
found an unexpected “excess incidence of mesothelioma . . . among hourly white men.” Thus,
four out of about 3,000 workers in the Tyler plant were diagnosed with mesothelioma. Even if
we exclude two of the four employees because they previously worked in a plant that
manufactured asbestos insulation, this evidence nevertheless demonstrates a much greater chance
of contracting mesothelioma at the Tyler plant than one in 45,000. Again, viewing the evidence
in the light most favorable to the verdict, we conclude a reasonable trier of fact could have
formed a firm belief that Goodyear’s acts and omissions involved an extreme degree of risk.

2. Subjective Component

Next, Goodyear contends appellees did not prove the subjective component of gross
negligence. Specifically, Goodyear asserts appellees did not prove Goodyear was actually aware
of the risk involved and proceeded with conscious indifference. To this end, Goodyear argues
that, to show it was aware of the risk involved, appellees had to prove that at the time of Carl’s
exposure (1974-1985), Goodyear had actual knowledge that the particular dose of asbestos
exposure would likely cause mesothelioma. Goodyear maintains appellees’ evidence showed
only a general understanding that asbestos can cause mesothelioma.

Under the subjective element, actual awareness means the defendant knew about the
peril, but its acts or omission demonstrated that it did not care. Boerjan v. Rodriguez, 436
S.W.3d 307, 311 (Tex. 2014) (per curiam). Appellees counter that Goodyear did not have to
have actual knowledge that Carl’s particular dose of asbestos exposure would cause
mesothelioma. We agree with appellees because awareness of an extreme risk does not require
proof that the defendant anticipated the precise manner in which the injury would occur or be

able to identify whom the injury would befall. See U-Haul, 380 S.W.3d at 139. And we note
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that since Goodyear took no steps to monitor the asbestos levels in the air at the appropriate time
and thus did not know the dose of any employee, knowledge that a particular dose caused
mesothelioma would not have changed anything. It was sufficient to show that Goodyear knew
that exposure to low levels of asbestos could cause people to develop mesothelioma.

The jury could have determined the communications Goodyear sent to its plants between
1972 and 1981 showed its actual knowledge that exposure to low levels of asbestos could result
in mesothelioma.

Further, in a deposition, the corporate representative for Goodyear, Joseph Holtshouser,
was asked about the 1972 communication Goodyear sent out. He stated that as documented in
the communication, Goodyear had actual subjective knowledge of asbestos hazards, including
that it was a carcinogen and could cause lung cancer and mesothelioma. He also acknowledged
that by 1972, Goodyear knew that if employees were going to be significantly exposed to
asbestos, employees should be warned about that exposure and that protection should be
provided.

Goodyear relies in part on Exxon Mobil Corp. v. Altimore in support of its argument that
general knowledge of a risk is insufficient to show actual knowledge. 256 S.W.3d 415 (Tex.
App.—Houston [14th Dist.] 2008, no pet.). In that mesothelioma case, the Houston court held
that the evidence was legally insufficient to prove the objective prong of gross negligence, an
extreme degree of risk of serious injury. Id. at 425. The plaintiff was the wife of a long time
Exxon employee who claimed she herself contracted mesothelioma due to exposure to asbestos
dust brought home on her husband’s clothes. Id. at 416. In holding that there was no evidence
of an extreme degree of risk to her, the court cited the fact that most of the plaintiff’s evidence of
the risk of injury came from epidemiological studies of work environments and she did not

present any report or study in which researchers concluded family members of employees were
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exposed to an extreme degree of risk or any expert testimony of the same. Id. at 425. Further,
the period of exposure in that case ended in 1972, described as “a crucial year in the history of
asbestos research,” as compared with 1985 in this case, so the information available to the
defendants regarding the risk cannot be compared. See id. at 422. The case does not support
Goodyear’s argument that there is legally insufficient evidence of its actual awareness of the
risk.

Goodyear also argues that appellees did not show that Goodyear was consciously
indifferent to the knowledge of the risk posed by asbestos at its Tyler plant. Goodyear maintains
that it took significant measures to reduce the hazards it knew asbestos posed and cites its
industrial hygiene program. Goodyear asserts that it monitored and tested for numerous
substances, including asbestos, as far back as the 1970s. It also points to the fact that it was
never cited by regulatory bodies, such as OSHA, for asbestos problems.

But the jury could have determined that Goodyear’s efforts to reduce asbestos hazards
were not significant. For example, although Jackson testified at trial that he personally took
samples for asbestos at the Tyler plant between 1972 and 1976, there was no written proof of his
sampling. And Jackson’s testimony was impeached with his deposition testimony, taken shortly
before trial, that the first time Goodyear did any air monitoring was in 1978. Goodyear’s CHAT
report showed the total number of asbestos samples taken at the plant was thirty-six and that no
samples of employees were taken until 1983. Goodyear also relies on 130 asbestos samples
taken in 1984 as part of its asbestos abatement program, two of which were of tire machines.
But those samples were not taken by Goodyear, but by a contractor hired to handle the removal
of the pipe insulation. Thus, nothing other than the trial testimony of Jackson, which was
impeached, showed that Goodyear monitored the asbestos exposure of its employees in Tyler

before 1983.
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Further, there was evidence of Goodyear’s motives for not monitoring its employees.
Specifically, in an August 1981 letter to plant managers and other company officers, Goodyear
noted that certain concentrations of asbestos fibers in the atmosphere have been determined to be
a health hazard. But it instructed plants not manufacturing “asbestos type products” to avoid
being classified as an employer “where asbestos fibers are released” and thereby avoid having to
implement a monitoring and medical surveillance program, citing the “considerable expense and
duration” of such a program. And Goodyear instructed its facilities in which asbestos products
were incidentally used to immediately avoid the obvious use of same.

Based on the preceding three paragraphs, the jury could have found by clear and
convincing evidence that Goodyear acted with conscious indifference by failing to timely
monitor and sample the level of its employees’ exposure, warn employees or protect them from
the danger of exposure, and comply with OSHA regulations. See Brown & Root Inc. v. Shelton,
446 S.W.3d 386, 394-96 (Tex. App.—Tyler 2003, no pet.). In other words, it could have
determined Goodyear knew about the risks posed by asbestos, but its acts and omissions
demonstrated it did not care. Having determined that the jury could have formed a firm belief or
conviction that the gross negligence finding was true, we overrule Goodyear’s first issue.

B. Issue Two: Is the causation evidence legally insufficient?

In its second issue, Goodyear asserts there is no evidence of causation because appellees
failed to rule out the radiation treatment Carl underwent for lung cancer as a plausible alternative
cause of the mesothelioma. Goodyear argues appellees had the burden to exclude other plausible
causes of Carl’s mesothelioma and did not do so. See Merrell Dow Pharms., Inc. v. Havner, 953
S.W.2d 706, 720 (Tex. 1997) (“if there are other plausible causes of the injury or condition that
could be negated, the plaintiff must offer evidence excluding those causes with reasonable

certainty™).
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From our review of the record, it does not appear that Goodyear made this specific
argument about the legal insufficiency of appellees’ causation evidence in the trial court. To
preserve a legal insufficiency challenge for appeal after a jury trial, the party must raise the
specific complaint in the trial court by: (i) a motion for directed verdict; (ii) a motion for JNOV;
(iii) an objection to the submission of the jury question; (iv) a motion to disregard the jury’s
finding on a vital fact issue; or (v) a motion for new trial. 7.0. Stanley Boot Co., Inc. v. Bank of
El Paso, 847 S\W.2d 218, 220 (Tex. 1992); Maya Walnut, LLC v. Lopez-Rodriguez, No. 05-16-
00750-CV, 2017 WL 1684679, at *4 (Tex. App.—Dallas May 3, 2017, no pet. h.) (mem. op.).

In its appellate briefs, Goodyear maintains it preserved this issue by filing a JNOV
motion and a motion for new trial both assailing question one, in which the jury found that the
asbestos fibers in the Tyler plant were a proximate cause of Carl’s mesothelioma. In their post-
verdict motions, Goodyear did argue there was legally insufficient evidence the exposure to
asbestos at the Goodyear plant caused Carl’s mesothelioma. But it did not mention radiation in
connection with its legal insufficiency complaint. It argued among other things that appellees’
experts failed to sufficiently quantify Carl’s exposure. Goodyear mentioned radiation in its
motion for new trial only in connection with a complaint the court erred in excluding Goodyear’s
expert testimony. And Goodyear did not mention radiation during the hearing on its post-verdict
motions. In addition, Goodyear moved for directed verdict on grounds appellees failed to
establish causation. But again it did not mention any failure to rule out radiation. Rather,
Goodyear argued appellees failed to establish Carl’s dose of exposure to asbestos. The cardinal
rule of error preservation is that an objection must be clear enough to give the trial court an
opportunity to correct the alleged error. Arkoma Basin Expl. Co., Inc. v. FMF Assocs. 1990-A,

Ltd., 249 S.W.3d 380, 387 (Tex. 2008).
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At oral argument, Goodyear’s counsel also asserted that the issue was preserved because
it was thoroughly hashed out in front of the pretrial judge. Goodyear referred to its motion to
exclude the testimony of appellees’ experts, which the MDL judge denied. In the motion,
Goodyear argued that appellees’ expert opinions did not satisfy reliability standards because they
failed to exclude other causes. But asking the MDL judge before trial to exclude appellees’
experts on this basis does not absolve Goodyear of its responsibility to preserve its legal
insufficiency complaint by informing the trial judge the evidence was legally insufficient to
support the jury’s verdict for this reason. See Maya Walnut, 2017 WL 1684679, at *4 (listing
ways to preserve legal insufficiency points). Goodyear’s pretrial motion to exclude evidence,
denied by the MDL judge, was not sufficient to inform the trial judge that the evidence did not
support the jury verdict because appellees failed to rule out radiation. See id. At no time was it
clear that the trial court understood Goodyear to be making a legal insufficiency complaint about
appellees’ failure to rule out radiation. See TEX. R. App. P. 33.1(a); Arkoma Basin, 249 S.W.3d
at 387-88; Maya Walnut, 2017 WL 1684679, at *5 (complaint in JNOV and motion for new trial
about insufficient evidence of cause in fact and damages did not preserve complaint about
insufficiency of evidence of breach of standard of care).

Assuming Goodyear preserved its legal insufficiency complaint about causation, we
overrule it. Appellees assert that because they met their burden to prove the asbestos was a
proximate cause of mesothelioma, they were not required to rule out other potential causes of the
disease. See Bostic v. Georgia-Pacific Corp., 439 SW.3d 332, 353 (Tex. 2014) (requiring
claimants to establish dose of asbestos fibers to which decedent was exposed and prove with
scientifically reliable expert testimony that the decedent’s exposure to asbestos more than
doubled his risk of contracting mesothelioma). But as we understand Goodyear’s argument, it

asserts that appellees’ expert testimony is legally insufficient to support the verdict. Although
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Goodyear does not bring an issue directly challenging the MDL judge’s failure to exclude the
testimony of appellees’ experts, it complains their experts’ opinions about causation are
speculative and conclusory because they did not rule out radiation and do not constitute legally
sufficient evidence. See Wal-Mart Stores, Inc. v. Merrell, 313 S.W.3d 837, 840 (Tex. 2010) (per
curiam); City of San Antonio v. Pollock, 284 S.W.3d 809, 816 (Tex. 2009); E.I. du Pont de
Nemours & Co., Inc. v. Robinson, 923 S.W.2d 549, 559 (Tex. 1995).

In making this argument, Goodyear ignores the fact that appellees got a summary
judgment ruling from the MDL judge that there was no scientifically valid epidemiology to
create a causal relationship between therapeutic radiation for lung cancer and mesothelioma.
Goodyear has not challenged the summary judgment ruling in this appeal and did not mention it
in its opening brief. In its reply brief, Goodyear urges that the summary judgment is unrelated to
the sufficiency of the evidence. But we do not see how Goodyear can claim the evidence is
insufficient because appellees failed to rule out radiation as a cause when it has not challenged
the MDL’s judge’s determination that there was no causal connection between the radiation and
mesothelioma in this case. This ruling effectively determined that the radiation was not a
plausible alternative cause of mesothelioma in this case. Under the facts of this case, we cannot
conclude the evidence of causation is legally insufficient for reasons put forth by Goodyear. We
overrule Goodyear’s second issue.

C. Issue Three: Did the trial court err in applying the exemplary damages cap?

In its third issue, Goodyear contends the evidence is legally or factually insufficient to
support the jury’s determination of appellees’ pecuniary losses and therefore the exemplary
damages awarded in the judgment must be recalculated and reduced from $2,890,000 to

$1,150,000. For the following reasons, we agree.
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1. The Pertinent Jury Findings and the Judgment

The jury found in response to question three that (i) appellees collectively suffered
$900,000 in past and future “pecuniary loss” (consisting of $600,000 for Carl’s wife and
$150,000 for each of his two daughters), and (ii) appellees collectively suffered $2,700,000 in
past and future noneconomic damages (specifically mental anguish and loss of companionship
and society). But the trial court could not award any of these sums as compensatory damages
because this is a workers compensation subscriber gross negligence case in which compensatory
damages are statutorily precluded. See TEX. LAB. CODE 8 408.001(a)—(b); Smith v. Atl. Richfield
Co., 927 S.W.2d 85, 87-88 (Tex. App.—Houston [1st Dist.] 1996, writ denied). Therefore, an
award of damages that will compensate appellees for their injuries resulting from Carl’s death is
not before us.

However, the jury also found that appellees should be awarded $15,000,000 in exemplary
damages. Accordingly, the trial court had to apply the civil practice and remedies code
8 41.008(b)(1) exemplary damages cap to calculate a judgment amount. The trial court accepted
the jury’s pecuniary loss findings as equivalent to “economic damages” in the course of
assessing a total of $2,890,000 in exemplary damages.

Resolving Goodyear’s third issue requires us to first construe the exemplary damages cap

statutes.’

2 Appellees” motion for judgment on the verdict asked the trial court to apply the statutory “economic damages” definition when calculating
the permitted exemplary damages subject to the statutory cap formula, quoted the statutory definition of “economic damages” as requiring “actual
economic or pecuniary loss[es],” and asked the trial court to use the full amount of jury-found pecuniary losses when calculating the cap amount.

Asserting the same arguments it makes on appeal, Goodyear responded by referring to the statutory “economic damages” definition and
arguing that there was (i) no evidence that either daughter suffered any actualized monetary losses and (ii) no legally or factually sufficient
evidence that Vicki suffered actualized monetary losses beyond the $30,000 for yard services and $170,000 in medical expenses discussed in Part
1.C.9.

The trial court was thus fully apprised of the parties’ agreement that actual economic or pecuniary losses were required to calculate
awardable exemplary damages in this case. By rejecting Goodyear’s arguments and entering judgment on the verdict, the trial court impliedly
found that the jury-found pecuniary losses were also actual pecuniary losses. TEX. R. CIv. P. 279. Goodyear’s response to appellees’ motion for
judgment preserved Goodyear’s trial court argument for appeal. See TEX. R. APP. P. 33.1(a); Burbage v. Burbage, 447 S.\W.3d 249, 257 (Tex.
2014) (“[T]he objection must apprise the trial court of the error alleged such that the court has the opportunity to correct the problem.”); In re
S.H.V., 434 SW.3d 792, 801 (Tex. App.—Dallas 2014, no pet.) (party must both “take proper action to make the trial judge aware of the
complaint and obtain a ruling, either express or implied”).
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2. Statutory Construction Principles

“A fundamental rule of statutory construction is to ascertain and give effect to the
Legislature’s intent.” City of San Antonio v. City of Boerne, 111 S\W.3d 22, 29 (Tex. 2003).

In so doing, we look to the statutory words’ plain meaning. Abutahoun v. Dow Chem.
Co., 463 S\W.3d 42, 46 (Tex. 2015). And, we presume that the legislature selected and used
statutory words with care, with every word or phrase in a statute having been intentionally used
with a meaning and purpose. See State v. K.E.W., 315 S.\W.3d 16, 21 (Tex. 2010). We also
consider the statute as a whole, reading all its language in context, and not reading individual
provisions in isolation. See Ross v. St. Luke’s Episcopal Hosp., 462 S.W.3d 496, 501 (Tex.
2015).

Additionally, similar terms are to be interpreted in a similar manner. TGS-NOPEC
Geophysical Co. v. Combs, 340 S.W.3d 432, 441 (Tex. 2011) (roscitur a sociis). And, “*[w]hen
there is a straightforward, parallel construction that involves all nouns or verbs in a series, a

prepositive or postpositive modifier normally applies to the entire series.”” Sullivan v. Abraham,
488 S.W.3d 294, 297 (Tex. 2016) (quoting ANTONIN SCALIA & BRYAN A. GARNER, READING
LAW: THE INTERPRETATION OF LEGAL TEXTS 147 (2012)) (series qualifier canon).

Thus, we initially limit our statutory review to the text’s plain meaning, in context, as the
sole expression of legislative intent, unless the legislature has supplied a different meaning by
definition, a different meaning is apparent from the context, or applying the plain meaning would

lead to absurd results. Abutahoun, 463 S.\W.3d at 46.

3. The Exemplary Damages Cap

Civil practice and remedies code § 41.008(b) caps exemplary damages at the greater of
$200,000 or two times the amount of statutorily defined “economic damages” plus up to

$750,000 in “noneconomic damages”:
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(b) Exemplary damages awarded against a defendant may not exceed an amount
equal to the greater of:

(1)(A) two times the amount of economic damages; plus

(B) an amount equal to any noneconomic damages found by the jury, not
to exceed $750,000; or

(2) $200,000.

TeEX. Civ. PRAC. & REM. CoDE § 41.008(b) (emphasis added). (Given the jury’s $15,000,000
answer to the exemplary damages question, subsection (b)(2) is not relevant to this case.)

Subsection (b)(1) has two prongs to be considered when applying the cap formula. The
economic damages prong is unlimited in total amount but is limited by a base amount times a
factor of two. Conversely, the noneconomic damages prong is limited in the total amount that
can be awarded up to the cap amount. Thus, if each prong represents a capped bucket of losses,
how should the trial court have allocated among those buckets the $15,000,000 in exemplary
damages using the jury’s damages answers (totaling $3,600,000) and the undisputed evidence of
other economic damages in form of medical expenses ($170,000) as the baseline against which
to apply the cap formula?

4. Economic Damages

As used in the cap formula, “economic damages” means amounts that compensate a
claimant for actual economic or pecuniary losses:
“Economic damages” means compensatory damages intended to compensate a

claimant for actual economic or pecuniary loss; the term does not include
exemplary damages or noneconomic damages.

Id. 8 41.001(4) (emphasis added). That is, as will be explained below, economic damages in this
statute are existing in fact, real monetary losses like lost wages, the cost to obtain services that
another previously provided for free or at a lower cost, or that the defendant’s misconduct

compelled the claimant to seek out.
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To begin, in common usage, “pecuniary” means money. See Pecuniary, NEW OXFORD
AMERICAN DICTIONARY (2001) (“adj. formal of, relating to, or consisting of money”);
Pecuniary, BLACK’S LAW DICTIONARY (10th ed. 2014) (“adj. (16¢) Of, relating to, or consisting
of money; monetary, <a pecuniary interest in the lawsuit>") (emphasis original); Pecuniary,
BRYAN A. GARNER, A DICTIONARY OF MODERN LEGAL USAGE (3d ed. 2011) (“Pecuniary =
relating to or consisting of money”). Likewise, Black’s Law Dictionary defines a “pecuniary
loss” as, “A loss of money or of something having monetary value.” Loss » pecuniary loss,
BLACK’S LAwW DICTIONARY. Thus, a pecuniary loss means a loss of money or something of
monetary value. And, an “economic loss” similarly means: “A monetary loss such as lost wages
or lost profits.” Economic loss, BLACK’S LAW DICTIONARY. Accordingly, for our purposes in
this case the words “economic,” “pecuniary,” “money,” and “monetary” are synonymous.

Furthermore, Black’s Law Dictionary defines “actual” as an adjective meaning, “Existing
in fact; real.” Actual, BLACK’S LAW DICTIONARY. Thus, an actual pecuniary loss would be an
existing in fact, real loss of money or something having monetary value. And an actual
economic loss is an existing in fact, real monetary loss such as lost wages, lost profits, or the
like.

It follows then from these words’ similar plain meanings and their juxtaposition in the
definition of “economic damages,” that the phrase “actual economic or pecuniary loss[es]”
means those types of losses that are supported by evidence of an existing in fact, real monetary
loss like lost wages, lost profits, or the increased expenditures associated with obtaining
replacement or new services. See TGS-NOPEC Geophysical Co., 340 S.W.3d at 441 (similar
terms are to be interpreted in a similar manner); Sullivan, 488 S.W.3d at 297 (“[w]hen there is a
straightforward, parallel construction that involves all nouns or verbs in a series, a prepositive or

postpositive modifier normally applies to the entire series”). Stated differently, by using the
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phrase “actual economic or pecuniary loss” to describe the nature and extent of the available
losses useable in the cap calculation’s economic damages prong, the legislature emphasized that
amounts must be based on evidence of existing in fact, real lost economic value.

Based on the preceding four paragraphs alone, the ultimate question here is, “What sum
of money is the evidence legally or factually sufficient to show that these particular appellees
actually lost in fact due to no longer receiving Carl’s care, maintenance, support, advice, counsel
and reasonable monetary contributions (gifts)?” For example, assuming Carl had been an
accountant who did their tax returns for free, how much would they have to pay to replace that
free service? Or, as was shown here, how much will the wife have to pay for household services
that Carl previously provided for free? Those are examples of actual economic or pecuniary
losses that would be includable under the cap’s economic damages prong if there was evidence
supporting them. On the other hand, although Carl’s practical advice to his family had some
unquantified, inherent value to them, losing such advice in the future would not be an actual
economic or pecuniary loss to appellees if there is no evidence of an associated monetary impact
on them to replace that advice and counsel. These examples illustrate the difference between
(i) the undifferentiated, non-monetized “pecuniary losses” the jury found in response to question
three and (ii) the types of actual economic and pecuniary losses that the legislature made
includable when determining the economic damages prong in § 41.008(1)(b)(A). The latter are
included in that prong, whereas, the former are not.

5. Waste Management of Texas, Inc. v. Texas Disposal Systems Landfill, Inc.

The supreme court’s Waste Management opinion supports the preceding analysis. The
issue there was whether damages to a company’s reputation in a business defamation case were
economic damages for exemplary damages cap purposes. In holding that those damages were

nonpecuniary losses, and thus not includable in the economic damages prong, the supreme court
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relied on Professor Dobbs’s distinctions between pecuniary and nonpecuniary losses in personal
injury actions:
[“]Plaintiffs prove three basic elements of recovery in personal injury actions. (1)
Time losses. The plaintiff can recover loss or [sic] wages or the value of any lost
time or earning capacity where injuries prevent work. (2) Expenses incurred by
reason of the injury. These are usually medical expenses and kindred items. (3)
Pain and suffering in its various forms, including emotional distress and
consciousness of 10ss.[”]

Professor Dobbs’s first two categories concern pecuniary losses, while his third
involves non-pecuniary losses. Applying his categorical delineations for a
personal injury to this case, injury to reputation falls into the third category as a
non-pecuniary loss, because it is neither time lost nor an expense incurred.

See Waste Mgmt. of Tex., Inc. v. Tex. Disposal Sys. Landfill, Inc., 434 S.\W.3d 142, 153 (Tex.
2014) (quoting 2 DoBBs, LAw oF REMEDIES 8§ 8.1(1)). This passage instructs that economic
damages in the exemplary damages cap formula are those losses shown to be actual (that is,
existing and real) monetary losses that can be measured in fact-based monetary amounts.

Waste Management’s distinction between economic and noneconomic losses is also
supported by other authorities. For example, in personal injury cases generally, the supreme
court holds that economic damages compensate an injured party for monetary losses, such as lost
wages, lost earning capacity, and medical expenses; whereas, noneconomic damages compensate
for losses that cannot be objectively measured and quantified:

When someone suffers personal injuries, the damages fall within two broad

categories—economic and non-economic damages. Traditionally, economic

damages are those that compensate an injured party for lost wages, lost earning

capacity, and medical expenses. Non-economic damages include compensation
for pain, suffering, mental anguish, and disfigurement.

Golden Eagle Archery, Inc. v. Jackson, 116 S.W.3d 757, 763 (Tex. 2003).

6. Moore v. Lillebo

The supreme court’s decision in Moore v. Lillebo, 722 S.W.2d 683, 687-88 (Tex. 1986),
further supports the conclusion that actual economic or pecuniary losses require some proof of

direct economic losses to be included in the cap calculation. That case involved parents of an
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adult son who sought to recover mental anguish damages resulting from his wrongful death. The
primary holding there was that wrongful death survivors do not have to prove an actual physical
injury manifestation to recover mental anguish damages. See id. at 685-86. The court also held
that there was evidence that warranted submitting damages questions on loss of society and
companionship. See id. at 686-87.

Furthermore, although neither the recoverability of pecuniary losses in wrongful death
cases nor the nature of proof to support a finding of such losses was at issue in Moore, the court
took the occasion to generally define the nature of pecuniary losses in wrongful death cases
using terms like those that appear in question three in the present case,

as the care, maintenance, support, services, advice, counsel, and reasonable

contributions of a pecuniary value that the [plaintiffs] would in reasonable
probability have received from [the deceased] had [the deceased] lived.

Id. at 687 (emphasis added). But—and importantly—the supreme court did not purport to
address whether these pecuniary losses had to be supported by evidence of actual monetary
losses to be recoverable. To the contrary, the court said that these types of losses, unlike mental
anguish and loss of society and companionship losses, represent “direct economic losses” and
must be “of a pecuniary [monetary] value.” Id. This means that these items cannot be merely
emotional damages, they must reflect an identifiable monetary value.

Additionally, the supreme court said that the character of appropriate pecuniary losses
varies from case to case depending on the facts and circumstances:

The definition [of pecuniary loss] will vary according to the class of beneficiary
and decedent, e.g. spouse, parent, adult child or minor child.

Id. Thus, what may pass for evidence of lost monetary contributions a deceased able-bodied
parent likely would have made to a young, minor child may not pass for evidence of lost
monetary value that an elderly, disabled parent likely would have made to middle-aged,

independent children or a spouse.
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Therefore, Moore supports Goodyear’s argument that the pecuniary loss amounts the jury
found can be included in the two times economic damages bucket only to the extent there is
some evidence in this case showing an actual (existing and real) monetary loss associated with
those components. Or, at least, Moore does not suggest otherwise.

7. Excel Corp. v. McDonald

Excel Corp. v. McDonald, 223 S.\W.3d 506 (Tex. App.—Amarillo 2006, pet. denied),
squarely addresses whether, when awarding compensatory pecuniary loss damages in a wrongful
death case, those damages must be supported by legally sufficient evidence of an associated
actual monetary loss. Id. at 509-10.

In that case a college age son was killed in a car accident. His mother sued to recover
wrongful death damages, including damages for her pecuniary losses. The jury, based on a
definition of pecuniary losses like the one in the present case, found for the mother and awarded
her $150,000 in past pecuniary loss damages. The trial court entered judgment accordingly.

Excel’s appeal presented a single issue complaining that the trial court erred by rejecting
Excel’s argument there was legally insufficient evidence supporting the jury’s finding that the
mother “sustained past pecuniary loss in the amount of $150,000.” According to the Amarillo
court:

Excel’s brief succinctly summarizes the evidence and its argument as follows:

“The evidence shows that Jason McDonald was a fine young man, who had

graduated from high school and started college, was living with his mother, was a

loving and attentive son, and was protective and supportive of his mother. He

worked part-time while attending school, worked in the summer, made some

financial contributions to his mother, mowed the lawn, did some house
maintenance, and did domestic tasks for his mother. There is evidence which

would support some amount of pecuniary loss from the date of Jason’s death, July

10, 2003, to the date of the verdict, July 1, 2004, but the finding of $150,000.00 is

pure fiction.” (underlining in original).

Id. at 508. The court then analyzed the evidence and rejected the mother’s argument that the trial

court properly awarded the full $150,000, despite the absence of evidence supporting an actual
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monetary loss of that amount, because “proof of pecuniary loss in the wrongful death context is
not susceptible ‘to the kind of pencil and paper calculation which might be used . . . in a
commercial case.”” Id. at 509 (ellipsis original).

The Amarillo court therefore reversed the award and remanded the case for new trial
because there was some evidence of actual monetary pecuniary losses. In so doing, the court
held that:

The jurors could apply their knowledge and experience to estimate the value of

the household services Jason rendered his mother, without proof of their value.

Missouri—Kansas—Texas R.R. Co. v. Pierce, 519 SW.2d 157, 160 (Tex. Civ.

App.—Austin 1975, writ ref’d n.r.e.); Arando v. Higgins, 220 S.W.2d 291 (Tex.

Civ. App.—EIl Paso 1949, writ ref’d n.r.e.). A jury’s discretion in doing so is not

unlimited, however, and must be based on the evidence adduced. Pierce, 519

S.W.2d at 160. The evidence shows that Jason was extraordinarily diligent in

helping his mother around the house but no evidence suggests that the nature or

value of his services was out of the ordinary. No reasonable view of the evidence

concerning Jason’s services to his mother supports an estimated value even

approaching $150,000 for the period before the verdict. We must agree with

Excel that no evidence supports the jury’s finding that McDonald suffered direct

economic losses in the past of $150,000. We conclude the trial court erred by

denying Excel’s motion to disregard the finding, and we sustain Excel’s issue on
appeal.
Id. at 510.

Conceptually, Excel is indistinguishable from the present case. Moreover, if the evidence
was legally insufficient to support an award of compensatory damages based on the alleged
pecuniary losses in Excel, then the argument that similar evidence here constitutes legally
sufficient evidence under the cap statute’s more restrictive standards is even less compelling.

Following Excel’s reasoning, Moore’s direction, and Waste Management’s analysis, we
hold that a fact finding of pecuniary losses must be supported by evidence of actual monetary
losses like lost wages, replacement costs, or other financial contributions, in light of the facts and

circumstances concerning that decedent’s relationship with the claimant and that decedent’s
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actual financial contribution to that claimant, before those findings can be used as economic
damages when calculating the exemplary damages cap.

8. Appellees’ Authorities

Appellees’ brief cites three cases as supporting the legal sufficiency of the evidence
supporting the pecuniary loss answers to question three and their use as baseline amounts for the
cap calculation: (i) Christus Health v. Dorriety, 345 S.W.3d 104 (Tex. App.—Houston [14th
Dist.] 2011, pet. denied); (ii) Samco Properties., Inc. v. Cheatham, 977 S.W.2d 469 (Tex.
App.—Houston [14th Dist.] 1998, pet. denied); and (iii) John Deere Co. v. May, 773 S.W.2d 369
(Tex. App.—Waco 1989, writ denied). Based on these authorities, appellees urge that their
pecuniary loss evidence is legally sufficient here because services “such as nurture, care,
education, and guidance, have a monetary value in addition to any financial contribution[,]” and
that the measurement of pecuniary losses “is an inherently speculative and imprecise
undertaking” that “is best left to the jury’s common sense and sound discretion[.]” Although
those or similar statements appear in one or more of appellees’ cases, none of those cases
involved the exemplary damages cap statutes that we face in the present case. This distinction is
important for several reasons:

One, the issue in each of those cases was the legal sufficiency of the evidence to support
pecuniary losses for compensatory damages awards. But compensatory damages are not at issue
here. We are not compensating appellees for their non-exemplary damage losses. Instead, the
question is to what degree should Goodyear be punished for its gross negligence. The legislature
has spoken on that topic by placing limits on the amounts by which that punishment may be
assessed.

Two, as discussed in Part 11.C.4 above, the legislature limited the degree of exemplary

damages punishment by defining “economic damages” for cap calculation purposes by using the
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phrase “actual economic or pecuniary loss” to require proof of actual (existing and real)
monetary losses. That type of limiting language does not appear in any of appellees’ cases.

Three, both Christus and Samco had extensive expert testimony quantifying the
plaintiffs’ pecuniary losses and the issues were whether there was legally sufficient evidence
supporting the jury’s answers given purported defects in that evidence. But, as discussed in Part
11.C.9 below, there was no such expert testimony in the present case, and there was no evidence
attempting to quantify the financial impact that the adult daughters incurred due to their father’s
death. Likewise, as was the case in Excel discussed in Part 11.C.7 above, the only evidence
quantifying the financial impact that the wife incurred due to her husband’s death was of a
limited amount ($30,000) nowhere near the amount the jury awarded ($600,000).

Four, although in John Deere no witness placed a specific monetary value on the
deceased father’s personal services to his surviving minor daughter, the court found legally and
factually sufficient evidence of her pecuniary losses for compensatory damages purposes
because there was evidence that the father had been providing parental services and contributing
financial support to his minor daughter. Whereas here, the daughters were adults living on their
own, and there was at best limited evidence of Carl’s economic contribution to his wife. To the
extent John Deere and Excel conflict, Excel is the more persuasive authority given the present
case’s facts and the statutory language we must apply.

Accordingly, we conclude that appellees’ cases do not indicate that there is legally
sufficient evidence supporting the actual economic or pecuniary losses that would be required to
uphold the trial court’s exemplary damages cap calculation in this case.

9. Application of the Law to the Facts

Here, Goodyear complains that the trial court erred by including in the two times

economic damages prong amounts the jury found as pecuniary losses for which there is legally
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insufficient evidence supporting those sums as actual monetary losses. Specifically, Goodyear
argues that there is no evidence of any actual monetary loss either daughter associated with
losing their father. Goodyear similarly argues that the wife’s evidence of lost monetary value
was at most $30,000. Thus, according to Goodyear, $30,000 was the maximum amount of
pecuniary losses includable in the cap formula’s two times economic damages prong.
Accordingly, Goodyear asserts that the punitive damages must be reduced and recalculated to be
$400,000 (consisting of $170,000 in undisputed economic losses consisting of medical expenses
plus $30,000 as the maximum pecuniary losses for the wife—times two) plus the $750,000 cap
to § 41.001(12) noneconomic losses the jury found for a total sum of $1,150,000. We agree with
Goodyear for the following reasons.

One, there is no evidence that either daughter suffered any actual economic damages, as
the legislature defined that term in § 41.001(4) due to no longer being able to receive her father’s
advice and counsel or otherwise. There was no expert testimony regarding the daughters’
pecuniary losses, and there was no evidence attempting to quantify the financial impact on the
daughters due to their father’s death. In the event of a retrial, it will be taken as established as a
matter of law that Carl’s death did not cause the daughters any past or future actual pecuniary
losses within the meaning of § 41.001(4).

Two, similarly, there is legally insufficient evidence that the wife suffered any actual
pecuniary losses beyond the $30,000 Goodyear refers to. We quote Vicki’s testimony at length
to show that the testimony supported only a limited amount of actual pecuniary losses:

Well, he was a handyman too. He liked to piddle around the house. He
liked to build things. So if something needed fixed [sic], like some

appliances—some, you know, got so computerized, you know, he couldn’t
work on that. But he liked to, you know, build things.

He’d fix things. If the house needed painting, he painted it.
He’d always do the yard work. . . .
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He learned to put up wallpaper. He did that.

He liked to change things. So I might see a picture in a magazine and say,
well, this looks pretty. And he’d say go get the stuff and I’ll do it. | saw
the picture in a catalog. | don’t remember if it was a bed or not, that I
thought was real pretty. And he says, well, | can do that. And he put
some paneling—I don’t know the official name of it.

Like wood paneling?

Yeah. Kind of halfway up and then this border and then he painted, and
then | ordered the bedspread and curtains and stuff. When he got through,
it looked exactly like that picture in the catalog, you know. And he did
that “cause | liked it.

We didn’t buy anything unless we thoroughly talked it over. We had one
account, you know, and we talked about how to spend the money. And if
anything special was coming up like a vacation or braces, dance lessons,
something we’d maybe want to do at the house, he would work overtime.
He worked eight hours like he worked twelve hours a lot.

Occasionally, he worked 16 hours at the plant. But that didn’t make me
happy when he did that so he didn’t do that too often because he didn’t
want to hear me griping.

But he would work a lot according to what we needed. And then
Courtney, when she got married, he worked a lot, you know, to pay for her
wedding. And it was beautiful.

He just spoiled us. | mean, he was the head of the household. And
sometime [sic] | worked; sometime [sic] | didn’t, because | had difficulty
being pregnant sometime [sic]. And so we decided | would just stay home
when | was pregnant and—

Is he kind of the foundation of the family?

Definitely, definitely.

Was he that shoulder that you had to cry on?

Oh, yes.

Do you have that anymore?

No. ...
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And—and | think Mr. Rogers retired from Goodyear in about 2004?
Right.

And he took a disability retirement?

Yes.

Okay. And that was due to a back injury—

Right.

—the pains that he had in his back?

Right.

Okay. Ma’am, in listening to your testimony and your daughter’s
testimony, you talked about how good of a handyman Mr. Rogers was.
And | know that you mentioned that he had a shop in the back yard. | was
just wondering, did he build this shop on his own?

Him and his brother did.

Okay.

His brother did most of it.

Okay. I’'m sorry. Go ahead.

Carl is mostly entertainment, but he did do some.

And | was just wondering. | was, like, did he put the walls up and the roof
on top of the shop?

Him and his brother did.

Okay. And I think you also mentioned in a deposition that you gave that
Mr. Rogers helped with the cars, your family cars?

Occasionally. Nothing major. Mostly—it probably mostly his pickup.
He had a [sic] older pickup that—’cause he always made sure that | had a
good car because he said if you and girls are going to be out in it, we’re
going to have something reliable.

Right.

So it was mostly piddly stuff like maybe—used to you could do, like, your
own oil change or something like that. But then later on everything got so
computerized. And then he hurt his back, so he—you know, he didn’t
really do anything after that.
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Did you say that Mr. Rogers would change the brakes on his own family
vehicles?

He would do things. | would see him going in and out. | wasn’t out there,
but I couldn’t say exactly what he was doing to the car. And he had a
good friend that was a mechanic and he would talk to him and sometimes
go down there. . ..

But he did mess with the car, but I can’t—I think he might have did [sic]
brakes one or two times, but | can’t even say that for sure.

Okay. All right. Ms. Rogers, | just want to talk to you. The same
questions that | had for your daughters, which—about pecuniary damages,
not any sort of mental anguish or pain and suffering, but sort of the
monetary loss that you’ve suffered. And you mentioned the fact that Mr.
Rogers used to do the yard work. And | just didn’t know. Did you have a
dollar amount that you’ve had to pay since your husband’s passing for the
yard work that he used to do?

Yes. | pay—every time it’s mowed | pay—it kind of depends on what
needs to be done. | have a lot of trees and sometime [sic] there’s limbs
that fall and shrubs that need to be trimmed, and sometimes | pay
anywhere from 50- to $60 every time, you know, I need yard work done.

Would that be on a monthly basis or how often do you—

Well, I need it mowed—this time of year | need it mowed, you know,
about once a week.

Okay.

| don’t need—you know, the shrubs don’t need to be trimmed every week
and there’s not always—and a lot of times, you know, | will get out there
and do some things myself. Not very often.

So for a week—what amount of money would you pay on a weekly basis
just for ordinary—

Usually around 55.
And does your brother help you with that yard work?
Yes.

And, ma’am, would you be able to give us an estimate on a dollar amount
for the cost of home repairs that your husband used to help you with for
fixing the house that you’ve had to incur after, since his death?

Well, since he died | did have to get new shingles put on, but he wouldn’t
have done that anyway.
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I need to do a lot around the house. Like, it needs to be painted. | need
new floors because there was a part of the house had gotten flooded and
stuff. And | haven’t done any of it.

I’ve had a really hard time making some decisions because Carl was a
really great help with that. Because when we had new floors put in he
tried to do it one time. He said he didn’t care how many hours he had to
work, he would never do that again.

But we had people coming in to put floors in. He would move the
furniture out and sometimes he even took up the old flooring. And I said,
well, aren’t we paying them for that? And he said, well, I can do it and
save them some time. But—and now | keep thinking if I get floors, you
know, I can’t move all this out. So they’re going to have to do it and it’s
going to cost more.

But it’s just little things like that. And I need to do a lot to the house but |
just haven’t done it because I’ve always had him there. And I just have a
hard time just—

Making the decision.
—making the decisions and getting it done.

| understand. And so you haven’t—you haven’t gone out and gotten any
estimates for how much it’s going to cost to paint it?

I’ve gotten some estimates and | brought home samples, but that’s as far
as I’ve gotten.

Do you have a guesstimate about—I guess you said Carl said he wasn’t
ever going to do floors again—

Exactly.
—s0 we won’t worry about that. But maybe for the painting of the house?

| haven’t gotten an estimate on painting yet, but 1 know I’ve got a [sic]
estimate on windows. We need new windows and it was 6,000 something.
And that’s the only official estimate that 1’ve gotten.

And would Mr. Rogers have been able to replace those windows?
Him and his brother would have probably tried to do it.
Okay.

Definitely.
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We agree with Goodyear that Vicki’s testimony is legally sufficient to establish
pecuniary losses only in the form of yard work services that Carl used to perform. She testified
that she paid $55 per week for those services when they were needed. Goodyear argues that,
assuming yard services are needed during the spring and summer, the annual cost of yard work
would be $1,500 ($55 times roughly 27 weeks). This works out to $7,500 in past economic
damages and, assuming Carl would have performed those service for another 15 years, $22,500
in future economic damages (not reduced to present value).

Just as the evidence of the son’s household services and contributions in Excel was not
legally sufficient evidence that one year of those services was worth $150,000, so too Vicki’s
testimony about other services Carl might have provided in the form of future painting, car
repairs, and window replacement—especially given his back injuries that led to his 2004
disability retirement and his brother’s significant involvement in those types of activities—was
too vague and speculative to be evidence of $600,000 in actual pecuniary losses. See Excel, 233
S.W.3d at 510. Her testimony would not, under Excel, be legally sufficient to support an award
of such compensatory pecuniary damages, let alone be legally sufficient under the more exacting
exemplary damages cap standard the legislature implemented by adding the word “actual” to
§41.001(4) to accentuate the required economic or pecuniary losses in that context. We
therefore conclude that the evidence is legally insufficient to support a finding that Vicki
suffered more than $30,000 in past and future economic damages, above and beyond the
$170,000 of medical expenses the parties stipulated to.

Because there is legally insufficient evidence supporting more than $200,000 in
economic damages to be included in the cap calculation, we need not reach Goodyear’s factual

insufficiency argument.
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Applying the §41.008(b) cap yields a maximum exemplary damages recovery of
$1,150,000, that being the sum of (i) two times appellees’ economic damages and (ii) $750,000
(the statutory maximum for exemplary damages based on noneconomic damages). Accordingly,
we suggest remittitur of $1,740,000 of the $2,890,000 exemplary damages awarded in the trial
court’s judgment.® See id.

I11. DISPOSITION

We overrule Goodyear’s first two issues and sustain its third issue as follows: We
suggest remittitur of exemplary damages exceeding $1,150,000. In accordance with Texas Rule
of Appellate Procedure 46.3, if appellees file with this Court within 15 days from the date of this
opinion a remittitur of $1,740,000, we will modify the trial court’s judgment to award appellees
exemplary damages of $1,150,000 in accordance with the remittitur and affirm the trial court’s
judgment as modified. If the suggested remittitur is not filed timely, we will reverse the trial

court’s judgment and remand the case for a new trial. See TEX. R. App. P. 44.1(b).

/Bill Whitehill/

BILL WHITEHILL
JUSTICE

Brown, J., dissenting

150001F.P0O5

% We note that the Excel court did not suggest a remittitur after holding that there was no evidence to support the jury’s $150,000 past
pecuniary loss finding. See 223 S.W.3d at 510. In Excel, the evidence supported only an indeterminate lesser past pecuniary loss award, but in
this case we can ascertain with certainty the maximum amount of economic damages that the evidence will support. See Khorshid, Inc. v.
Christian, 257 S.W.3d 748, 769 (Tex. App.—Dallas 2008, no pet.) (suggesting remittitur of part of exemplary damage award after concluding
that the common law and the Constitution permitted an award no larger than $12,000). On the facts of this case, Khorshid is more applicable than
Excel.
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In accordance with this Court’s opinion of this date, we suggest a remittitur in the amount
of $1,740,000 of the exemplary damages awarded in the trial court’s judgment. In accordance
with Texas Rule of Appellate Procedure 46.3, if appellees file with this Court within fifteen days
of the date of the opinion a remittitur in this amount, we will modify the trial court’s judgment to
award appellees exemplary damages of $1,150,000, apportioned among appellees according to
the jury’s findings, and affirm as modified. If the suggested remittitur is not filed timely, we will
reverse the trial court’s judgment and remand the case for a new trial.

It is ORDERED that each party bear its own costs of this appeal.

Judgment entered this 31st day of August, 2017.
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DISSENTING OPINION

Before Justices Lang, Brown, and Whitehill
Dissenting Opinion by Justice Brown

| agree with the majority’s resolution of the liability issues in this case. | write separately
because | respectfully disagree with its resolution of the damages issue. Carl Rogers’s care,
maintenance, support, advice, and counsel to his wife and daughters had a pecuniary or
economic value, and the loss of those services was a pecuniary loss. The jurors were entitled to
use their knowledge and experience to estimate the value of his services without proof of their
value or proof appellees were or would be out a specific sum of money due to the loss of those
services. | believe the evidence is legally and factually sufficient to support the jury’s
determination of appellees’ pecuniary loss and that the trial court was entitled to use that amount
when calculating economic damages under the exemplary damages cap. Therefore, | would

affirm the trial court’s judgment.



Section 41.008 of the civil practice and remedies code limits the amount of exemplary
damages a plaintiff can recover as follows:

(b) Exemplary damages awarded against a defendant may not exceed an amount
equal to the greater of:

(1)(A) two times the amount of economic damages; plus

(B) an amount equal to any noneconomic damages found by the jury, not to
exceed $750,000; or

(2) $200,000.

TEX. CIV. PRAC. & REM. CODE ANN. § 41.008(b) (West 2015). Chapter 41 defines “economic
damages” as compensatory damages intended to compensate a claimant for actual economic or
pecuniary loss. Id. § 41.001(4). “Noneconomic damages” means damages awarded for the
purpose of compensating a claimant for physical pain and suffering, mental or emotional pain or
anguish, loss of consortium, disfigurement, physical impairment, loss of companionship and
society, inconvenience, loss of enjoyment of life, injury to reputation, and all other nonpecuniary
losses of any kind other than exemplary damages. 1d. § 41.001(12).

The jury was asked to determine each appellee’s past and future pecuniary loss. The
charge defined “pecuniary loss” as “the loss of care, maintenance, support, advice, counsel, and
reasonable contributions of a pecuniary (monetary) value, excluding loss of inheritance that . . .
[appellees], in reasonable probability, would have received from Carl Rogers had he lived.” The
jury found that appellees’ total pecuniary loss was $900,000.

“Pecuniary loss” means “A loss of money or something having monetary value.” Loss »
pecuniary loss, BLACK’S LAw DICTIONARY (10th ed. 2014). In the wrongful-death context,
pecuniary loss has long included the value of the deceased’s advice and counsel to his surviving
family members. See Moore v. Lillebo, 722 S.W.2d 683, 687 (Tex. 1986); St. Louis Sw. Ry. of
Tex. v. Anderson, 206 S.W. 696, 701 (Tex. Civ. App.—Dallas 1918, writ ref’d); Badall v.

Durgapersad, 454 S.W.3d 626, 637 (Tex. App.—Houston [1st Dist.] 2014, pet. denied). Loss of
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advice and counsel is not included in chapter 41’s laundry list of noneconomic damages. Civ.
PrRAC. & REM. CODE § 41.001(12). *“A parent’s services to a child, such as nurture, care,
education, and guidance, have a monetary value in addition to any financial contributions.”
Badall, 454 S.W.3d at 638 (quoting Samco Props., Inc. v. Cheatham, 977 S.W.2d 469, 480 (Tex.
App.—Houston [14th Dist.] 1998, pet. denied)); John Deere Co. v. May, 773 S.W.2d 369, 379
(Tex. App.—Waco 1989, writ denied). “Pecuniary loss in a wrongful-death case is not subject to
precise mathematical calculation, and the jury is given significant discretion in determining this
element of damages.” Id. at 637 (quoting Christus Health v. Dorriety, 345 S.W.3d 104, 113
(Tex. App.—Houston [14th Dist.] 2011, pet. denied)). Pecuniary losses may be recovered even
in the absence of specific evidence of the amount of contributions being made by the deceased
before his death or that he would have continued to make in the future. Id. Thus, while the
amount of damages awarded must be supported by evidence, a jury determining pecuniary loss
may look beyond evidence of calculable financial contributions. Id. Jurors may apply their
knowledge and experience to estimate the value of services, such as household services, rendered
by a decedent without proof of their value. Id. at 638.

Courtney, Carl’s younger daughter, was thirty-four at the time of trial. She is married
and has one child, who was born about three months after Carl died. She is employed as a nurse
in Dallas. She testified about the counsel and advice her father gave her. He was a calming
force and the one she went to talk to when she had issues. She would have loved to hear his
childcare advice, as well as advice on fixing things around the house, buying cars, and bad days
at work. She testified that her father was smart with money. He advised her on saving money.
On cross-examination, counsel for Goodyear asked if she had any actual monetary loss related to
the loss of advice or counsel from her father. She testified that “those things are priceless.”

When asked if she had any “hard numbers or actual financial loss,” she stated she did not know
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how to answer that question. She had not hired anyone to replace the advice she received from
her father.

Natalie, Carl’s older daughter, was thirty-eight at the time of trial. She lived in Tyler and
worked for a title company. Natalie gave examples of times she sought advice and counsel from
her father. When she got her first full-time job, he advised her about insurance and investing in a
401k. Just before his death, he had talked over the benefits of a new job with her and advised her
to take the job. Shortly after her father’s death, she stopped renting a place to live and purchased
a house. Natalie wished she had the opportunity to talk to her father about the purchase. She
testified that he “knew so much about everything.” On cross-examination, Goodyear’s attorney
asked Natalie if she incurred any expenses due to the loss of advice or counsel from her father
when she purchased her home. Natalie testified that she did not know “how you put a price on
anything we lost from him.” When asked if she had to pay someone to give her advice and
counsel about her home purchase, Natalie said she did not hire anyone. She also testified she
could not put a number on expenses or losses due to the loss of employment advice or financial
advice her father used to give her.

Even though Carl’s daughters could not specify the amount of their economic loss, the
jurors were entitled to estimate the value of Carl’s services based on their knowledge and
experience. There was evidence Carl provided his daughters with life advice on a variety of
topics. The jury had significant discretion to determine this element of damages. | would defer
to the jury’s determination that each daughter had past pecuniary loss of $50,000 and future
pecuniary loss of $100,000. See id. at 637-39 (upholding jury’s award to adult daughters for
pecuniary losses resulting from father’s death).

Turning to Vicki Rogers’s economic damages, Goodyear acknowledges that Vicki had

some economic loss, but only because she can specify the amount of money she spent to hire
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someone to do the yard work Carl used to do. The majority agrees, limiting Vicki’s pecuniary
loss to the value of the yard work and $170,000 in undisputed medical expenses. But the
evidence showed Vicki lost much more in the way of Carl’s care, maintenance, support, advice,
and counsel than just the loss of someone to do the yard work. She testified about their long
relationship and marriage. When asked about the times she sought Carl’s advice and counsel,
Vicki testified that Carl was a handyman. He liked to fix things and build things. If something
needed to be fixed around the house, like an appliance, he would fix it. If the house needed
painting, Carl would paint it. He put up wallpaper and wood paneling. He might have changed
the brakes on her car once or twice. He always did the yard work and now Vicki paid $50-$60
every time she needed yard work done. She also needed a lot done around the house. For
example, the house needed new paint and new floors, but she had not done any of it. Carl would
have been able to help out with some of the work. She had gotten an estimate of $6,000 for new
windows. Carl would have probably tried to replace them himself. In addition, Vicki testified
that she has had a hard time making decisions because Carl was “really great help with that.”
She and Carl talked about how to spend their money; they did not buy anything unless they
“thoroughly talked it over.” Vicki’s loss of Carl’s care, maintenance, support, advice, and
counsel is considered a pecuniary loss. Her pecuniary loss was not just in the loss of someone to
do household maintenance and chores, but also included the value of her husband’s advice and
counsel about life’s decisions. Again, the jurors were entitled to apply their knowledge and
experience to estimate the monetary value of his services without proof of their value. The jury
awarded Vicki a total of $600,000 for past and future pecuniary loss. | would defer to the jury’s
determination regarding the amount of Vicki’s pecuniary loss. See id. at 638-39.

The majority relies on language in the supreme court’s opinion in Waste Management of

Texas, Inc. v. Texas Disposal Systems Landfill, Inc., also cited by Goodyear, to support its
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position. 434 SW.3d 142 (Tex. 2014). But that case involved a business dispute. One
corporation sued another corporation for defamation and prevailed. The supreme court
considered whether the damages awarded for injury to the plaintiff corporation’s reputation were
economic or noneconomic damages, as the categorization impacted the amount of allowable
punitive damages. Id. at 151. The court held that reputation damages were noneconomic
damages.® Id. at 156. | do not think Waste Management compels a conclusion in this wrongful-
death case that the damages awarded to appellees for loss of Carl’s advice and counsel were
noneconomic.

The majority also relies on the Amarillo Court of Appeals’ decision in Excel Corporation
v. McDonald, 223 S.W.3d 506 (Tex. App.—Amarillo 2006, pet. denied). It is factually
distinguishable. The case involved the wrongful death of a nineteen-year-old college student
who lived with his mother. Id. at 507-08. The son had a part-time job while attending school,
made some financial contributions to his mother, and also performed domestic tasks. There was
a one-year period between the son’s death and the jury verdict. The jury determined the
mother’s past pecuniary loss was $150,000. The defendant asserted the evidence was legally
insufficient to support that finding.? Id. at 508. The court agreed there was evidence of some
pecuniary loss, but it reversed the judgment and remanded for new trial because no reasonable
view of the evidence supported placing a value of $150,000 on the young son’s services to his
mother in that one year. Id.

By contrast, this case involves the wrongful death of a sixty-year-old man and the

pecuniary loss to his wife and adult daughters for the twenty years he was expected to live had he

! The case involved the version of section 41.001 in effect in 1995. Since 2003, when the legislature added a definition of noneconomic
damages to section 41.001, “injury to reputation” has been specifically included in that definition. Civ. PRAC. & REM. CODE § 41.001(12).

% The jury also found the mother’s future pecuniary loss damages were $50,000, and the defendant did not challenge that amount on appeal.
See Excel Corp., 223 S.W.3d at 508.
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not contracted mesothelioma. Further, in Excel, the Amarillo court did not discuss the mother’s
loss of her son’s advice and counsel, presumably because there was no evidence of that type of
pecuniary loss. Consideration of the mother’s pecuniary loss was limited to financial
contributions and household chores.

In addition to the factual differences between this case and Excel, | do not read Excel as
the majority does to require evidence of actual quantifiable monetary loss. The court considered
the amount of the son’s calculable financial contributions to his mother ($15,000 per year), but
also considered the value of his household services. See id. at 509-10. Although the court of
appeals stated, “[N]o evidence supports the jury’s finding that [the mother] suffered direct
economic losses in the past of $150,000,” it also recognized that the son’s household services
had a pecuniary value and that jurors could apply their knowledge and experience to estimate the
value of those services. See id. at 510. It noted that nothing showed the nature or value of his
services was out of the ordinary and no reasonable view of the evidence about those services
supported “an estimated value even approaching $150,000 for the period before the verdict.” 1d.
(emphasis added). In my view, the court reversed not because there was no evidence of actual
monetary loss in the amount of $150,000, but because the evidence did not show the value of an
ordinary nineteen-year-old’s household services for a period of one year was anything close to
$150,000.

Here, there were about five years between Carl’s death and the jury’s verdict. The jury
determined that each daughter had past pecuniary loss of $50,000. This number amounts to
$10,000 per year per daughter. The jury determined that each daughter had future pecuniary loss
of $100,000. Dividing this number by the fifteen years Carl would have been expected to live
after the verdict, the jury’s determination amounts to about $6,700 per daughter for each year of

lost advice and counsel in the future. The jury determined that Vicki’s past pecuniary loss was
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$200,000. This number amounts to $40,000 per year in past pecuniary loss. The jury
determined that Vicki’s future pecuniary loss was $400,000. This number amounts to about
$26,700 for each year in the future in which she lost the care, maintenance, support, advice, and
counsel of her husband. Here, viewing the evidence in the light most favorable to the verdict as
we are required to do, the numbers are not so big as to be beyond what the jury could reasonably
have estimated the value of those services to be. See City of Keller v. Wilson, 168 S.W.3d 802,
826-27 (Tex. 2005) (setting out well-known standards for reviewing sufficiency of evidence).
The majority distinguishes Christus Health, Samco, and John Deere, which do not
require evidence of calculable financial contributions, by noting that they did not involve the
exemplary damages cap and thus did not use the phrase “actual economic or pecuniary loss”
found in chapter 41’s definition of *“economic damages.” See Civ. PRAC. & REM. CODE
§41.001(5). But the jury charge in this case did not contain the phrase *“actual economic or
pecuniary loss” either. At the charge conference, Goodyear asked that the following language be
added to the definition of pecuniary loss: “damages for pecuniary loss require certainty of actual
monetary loss.” The court denied the request, and Goodyear has not challenged that ruling on
appeal. We measure the sufficiency of the evidence against the jury charge given. See Sw.
Energy Prod. Co. v. Berry-Helfand, 491 S.W.3d 699, 713 (Tex. 2016); Boehringer v. Konkel,
404 S.W.3d 18, 26-27 (Tex. App.—Houston [1st Dist.] 2013, no pet.), disapproved of on other
grounds by Ritchie v. Rupe, 443 S.W.3d 856 (Tex. 2014). The charge in no way limited the jury
to awarding only actual out-of-pocket economic losses. The jury was asked to determine the
amount of appellees’ “pecuniary loss,” which was defined as “the loss of care, maintenance,
support, advice, counsel, and reasonable contributions of a pecuniary (monetary) value.” These
pecuniary losses are not subject to precise mathematical calculation, but | agree with appellees

that “the inherent uncertainty in measuring these losses does not make them ‘non-economic in
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nature.”” Nor does this inherent uncertainty mean the loss is not an actual pecuniary loss. |
would uphold the jury’s determination of pecuniary loss in this case and conclude the trial court
correctly applied the cap on exemplary damages.

I would affirm the trial court’s judgment.

{Ada Brown/

ADA BROWN
JUSTICE

150001DF.P05
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Dallas County, Texas
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SUPPLEMENTAL OPINION

Before Justices Lang, Brown, and Whitehill
Opinion by Justice Whitehill

In our opinion dated August 31, 2017, we suggested remittitur of $1,740,000 of the
exemplary damages awarded to appellees Vicki Lynn Rogers, Natalie Rogers, and Courtney
Dugat. We stated that if appellees filed the remittitur with fifteen days, we would modify the
trial court’s judgment to award appellees $1,150,000 in exemplary damages and affirm the
judgment as modified.

On September 6, 2017, appellees filed their consent to the suggestion of remittitur.
Accordingly, we vacate our judgment, but not our opinion, dated August 31, 2017, and modify
the trial court’s judgment to reflect the specified remittitur. The trial court’s judgment is

modified to award appellees exemplary damages in the amount of $1,150,000, apportioned



among appellees according to the jury’s findings. We affirm the trial court’s judgment as

modified. This Court’s opinion of August 31, 2017, otherwise remains in effect.

/Bill Whitehill/

BILL WHITEHILL
JUSTICE

Brown, J., dissenting
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ESTATE OF CARL ROGERS, NATALIE
ROGERS AND COURTNEY DUGAT,
Appellees

We vacate our judgment dated August 31, 2017. In accordance with this Court’s opinion
of August 31, 2017, and supplemental opinion of September 13, 2017, we MODIFY the trial
court’s judgment as follows:

The judgment’s fourth paragraph is modified to read:

“Therefore, the Court orders that Plaintiffs recover from Defendant THE

GOODYEAR TIRE & RUBBER COMPANY the sum of $1,150,000, plus

postjudgment interest at the annual rate of 5.0%.”

The judgment’s fifth paragraph is modified to read:

“The Judgment shall be apportioned as decided by the jury as follows:

Vickie Lynn Rogers: 90% $1,035,000.00

Courtney Dugat: 5% $57,500.00

Natalie Rogers: 5% $57,500.00
100% $1,150,000.00”

It is ordered that, as modified, the judgment of the trial court is AFFIRMED.
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It is ORDERED that each party bear its own costs of this appeal.

Judgment entered September 13, 2017.
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For the reasons stated in my August 31, 2017 dissenting opinion, | would affirm the trial

court’s judgment without modification.

[{Ada Brown/

ADA BROWN
JUSTICE
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