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ISSUES FOR REVIEW

In a product liability action based on the risk-benefit test of Barker v.
Lull Engineering (1978) 20 Cal.3d 413, under what circumstances is
a defendant entitled to introduce evidence of industry standards or
practices, or argue that such evidence is probative of the absence of

excessive preventable danger in a product?

In a product liability action based on the risk-benefit test, may
evidence of industry standards or practices be introduced by
defendant on the premise it reflects industry research and experience

bearing on safety, practicality, technical or financial feasibility?

Where a previously unknown evidentiary rule is announced on
appeal, is it proper to affirm based upon appellant’s failure to pose
objections or instructions in conformity with that rule, or is a new

trial required to allowing appellant to object pursuant to that rule?

Are drivers capable of forming reasonable expectations as to how a
vehicle will behave in emergency maneuvers, and is a plaintiff
therefore entitled to the consumer expectations test where it is
alleged that a vehicle lacks a stability control system designed to
conform the vehicle’s behavior to the driver’s expectations by

reducing the risk of over- or under-steering?

In assessing the applicability of the consumer expectations test to
vehicle stability, do the consumers’ “reasonable expectations” of
product behavior refer to expectations as to the vehicle’s behavior, or

expectations as to the behavior of stability control technology?
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2. INTRODUCTION

Almost since the inception of strict products liability, the decisions have
recognized that evidence of industry standards or customs is inappropriate since it
shifts the jury’s attention away from the objective features of the product and the
relative benefits of alternative designs towards the manufacturer’s behavior and
hence a negligence standard: /.e., the product must be safe because “everybody in
the industry does it.” The effect is not just to divert juror attention from
risk/benefit factors, but to undermine product improvement by ratifying designs
that are “no worse” than what others are doing, as well as the burden-shift

function of product liability doctrine.

In the last decade, some cases have departed from this strict rule, suggesting
that a defendant’s reliance on industry standards is a legitimate consideration in
risk-benefit cases. This Opinion, recognizing a split in authority, attempts to
reconcile the cases by a “middle ground” which jettisons the heretofore strict
preclusion of “reasonable manufacturer” evidence in favor of a “discretionary
ruling” standard which, judging by the Opinion, allows it whenever it is arguably

the result of industry research and experience - in other words, almost always.

This new standard - and the Opinion’s view that the evidentiary divide
between negligence and strict liability actions is outmoded - rests in part on
confusion between true industry-standard evidence — the equivalent of “standard of
care” evidence — and evidence of specific instances of competing designs which
might demonstrate feasibility of a design or refute claims about cost-effectiveness,
and which hence represent direct evidence of true Barker factors. The Opinion
thus seeds confusion and undermines burden-shifting and safety enhancement for a

completely illusory benefit.




The Opinion also illustrates uncertainty as to the application of the
consumer expectations test in cases involving vehicle stability, and more generally
where new technology is available to correct users’ operation of a product or limit
misuse by making the product behave more closely to what the user intends and
expects. Contrary to most decisional law holding that consumers have reasonable
expectations as to vehicle stability even in emergency situations, the Court of
Appeal affirmed refusal to give the instruction because the devices which would
have made the vehicle behave as the driver intended was relatively new, its
operation was not a matter of common knowledge among consumers, and its effect

required expert explication.

The Opinion thus holds that the relevant consumer expectation is not about
the behavior of the vehicle but rather about the behavior of the electronic stability
control system - of which consumers are naturally ignorant. This contradicts cases
holding that the complexity of the design or the need for expert testimony as to
causation is no barrier to the consumer expectations test, and that the ultimate test
is whether the consumer may form a reasonable expectation as to the behavior of

the product as an integrated whole.

3. SUMMARY OF THE CASE

This case presents a classic example of the ordinary driver who, faced with
a sudden threat, tries to maneuver the vehicle back to the intended direction of
travel. Since the 1990s, the automotive industry has had technology to assist
drivers by correcting over-steer and under-steer (i.e., vehicle failure to respond as
expected to steering input) and traction slippage. That technology, known as
Electronic Stability Control (ESC) or Vehicle Stability Control (VSC) — was

standard on many vehicles by the late 1990's or early 2000's, and was ultimately




made mandatory by federal regulation on all vehicles under 10,000 pounds.

Toyota offered ESC on a passenger vehicle in 1995, and offered it in an
option package with other devices in the 2004 and 2005 Tundras, despite the
urging of its engineers that ESC be made standard immediately because of the
dramatic reduction in accidents. Toyota offered it only as an option because few

customers understood ESC, so it offered no marketing advantage.

William Kim was in his 2005 Tundra traveling north on Angeles Forest
Highway when he was forced into an evasive swerve. As Kim descended the
highway, he saw an on-coming SUV about a quarter of the way into his lane: he
reacted by steering right. Feeling the right wheels on the gravel edge, he steered
leftward back onto the lane, barely avoided collision. Kim fought the wheel to get
back into his lane, then started to panic as the Tundra didn’t respond. Reentering
the roadway by a right steer as it entered a curve, the Tundra lost traction and went

out of control

Witnesses traveling south or uphill saw the Tundra round a bend, apparently
out of control as the back end came across the line slightly. It then seemed to
straighten out and stabilize. A witness who saw the truck go off the highway in
her rearview mirror was shocked because the skid had not looked severe and the

driver deemed to have regained control.

Other witnesses had observed many other cars coming around the bend
drift or wiggle but then straighten out, or pass by the acc8ident location like “a
bunch of race cars.” Those vehicles showed similar slippage or wiggle and then

straightened out.

-



Plaintiffs’ reconstruction expert calculated Kim’s speed at the point of the
earliest tire marks as 42 mph, with his speed around the curve a bit faster. Witness
descriptions were consistent with this, and with Kim effectively catching the first

clockwise yaw as he came around the corner by turning the wheel into the slide.

Automotive engineer Michael Gilbert described ESC as a system to correct
for driver error in extraordinary maneuvers, ESC senses when tires start slipping
or when the vehicle is in over-steer {e.g. fish-tailing) and corrects vehicle
movement in situations which are counter-intuitive or beyond the capacity of the
driver. In this case, when the back end started coming out, ESC would have
detected the motion before the driver noticed and put brake input into the front
wheels to keep the rear from sliding out. On wet pavement, ESC detects tire
slippage and adjusts braking to eliminate oversteer and improve cornering.
Because ESC takes into account both vehicle movement and driver input, it adjusts

vehicle direction according to the driver’s intent.

Gilbert said the instant accident presented the typical scenario in which the
driver's reaction lags behind the vehicle motion: the driver who needs to steer into
the slide will input too much steer by the time the rear end comes around, causing
it to swing around in the other direction, as happened with Kim. ESC instantly
adjusts to the driver's overreaction and calculates how fast the rear is coming back
before rear tires begin slipping, so that the driver doesn't have to overcompensate.
ESC practically eliminated spins in some vehicles and speed ranges and reduced

single vehicle accidents from 30% for passenger cars to 88% for passenger trucks.

Automotive engineer Murat Okcuoglu testified that there was a working
ESC system by 1993, and by 2000 the technology was fully mature and well

understood. For a company like Toyota, the incremental cost of putting ESC on
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the Tundra was $300 to $350 per vehicle.

Toyota’s PMK on stability control Akira Nagae, had worked on
development of VSC for cars and trucks from 1997 to 2003, with oversight for the
2004 and 2005 Tundra. ESC had been put on Toyota models in the Japanese
market in 1995. Nagae said ESC was designed to suppress side sliding and
support driver steering efforts so that the vehicle would go in the direction of the
driver’s input in unstable conditions, so that even an average driver would be able

to handle the vehicle to recover its intended path.

A Toyota study found that ESC eliminated spin-outs and vastly reduced
drift where drivers entered a curve at a speed beyond their driving ability, and was
“obviously effective for ordinary drivers” in preventing spinning. It was effective
in sudden movements or cornering in slippery conditions, with a 70% reduction in
serious single car accidents. Nagae could identify no benefit from not having VSC
on the Tundra, and said the “consensus” decision to make it optional was based on

market conditions, user demand and the trend in competitors’ vehicles.

Sandy Lobenstein, Corporate Manager for Product Planning with Toyota
Motor Sales USA, testified that Toyota had ESC on the Lexus in the 1990's. As of
2001 it was on the Sequoia and the 4Runner SUV as standard equipment. It was
standard in the Highlander SUV in 2004, and in the FJ Cruiser SUV in 2007, ESC
was optional in the Tundra for 2004 to 2006 models, and became standard when
the second generation Tundra appeared in 2007. The 2005 ESC option was
available only as part of a package including traction control, brake assist, daytime

running lights and limited slip differential, and retailed at about $950.

Lobenstein recommended that ESC be optional for 2005-2007 model years,
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disregarding the extent to which it enhanced safety and despite a recommendation
by the engineering department in Japan that it immediately be made standard on
the Tundra and Tacoma. His reason was lack of customer interest: less than 5% of
customers chose ESC, though there was no evidence they understood the safety
enhancement. “No one else had VSC at the time in a full-size truck, so we didn’t

have any expectations.” (RT 3338:13-17)

Toyota accident reconstructionist Lee Carr testified that Kim was traveling
at 45 to 50 mph, that the combination of speed and road moisture led to control
problems leading Kim to skid off the roadway; that the Tundra had features that
would have prevented the accident had Kim used them, and that even with ESC, he
still would have gone off the cliff given his control commands. Carr asserted that
the fundamental cause was Kim’s inappropriate steer to the left; that ESC would
not rescue a driver from an irreparable situation; and that the narrowness of the
roadway and unimproved shoulder made the accident curve an “unforgiving” area

for high-speed accidents.

The jury was given defendant’s proposed verdict form, on which the initial
question was “Did the Toyota Tundra contain a design defect when it left Toyota’s
possession?” (App. 554) The second question asked if the defect was a substantial
factor in causing the accident, and the remainder dealt with comparative fault and
damages. (App. 554-557) The jury answered only the first question, in the
negative. (App. 554)

Plaintiffs moved for new trial on grounds of errors in instructions,
admission of “industry standard” evidence, prejudicial termination of rebuttal

argument, and other grounds. (App. 569-631) The motion was denied. (App. 808)



4, REVIEW IS NECESSARY TO RECONCILE CONFLICTING
DECISIONS REGARDING ADMISSIBILITY OF “INDUSTRY
STANDARD” EVIDENCE IN RISK/BENEFIT CASES

Plaintiffs’ motion in limine 4 sought to preclude argument or testimony
comparing the Tundra’s performance to competing vehicles lacking ESC, or
suggesting that the Tundra was not defective because it was equivalent or superior
to competing models. (App. 84-92) Motion in limine 9 sought to foreclose any
claim that compliance with Federal Maotor Vehicle Safety Standards (FMVSS)
satisfied Toyota’s design obligations or demonstrated the subject vehicle was safe

for its intended use. (App. 410-420) The court denied both motions. (RT 312)

The Court also refused plaintiffs’ special instructions 19, 20, 21 and 22
(App. 545-548) which advised the jury that industry and federal motor vehicle
standards did not demonstrate that the product was not defective, and that the jury
must follow the risk-benefit test as set forth in the instructions rather than evidence

of industry standards or compliance with federal standards. (RT 4218:19-21)

Toyota never offered a technical reason not to make ESC standard in every
vehicle, nor denied it extraordinary benefit in emergency maneuvers. Rather, it
argued that no federal regulation required ESC, that Toyota was the “industry
leader,” and that since no other manufacturer had made ESC standard on light

trucks, the Tundra met or exceeded industry standards.

Well, we know that the truck could be driven safely at
even higher speed based on the testing of Mr. Carr.
But we also know that no pickups had standard VSC in
2005. We also know that no pickups had VSC in any
way before that, before 2004. So we know that
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literally hundreds, if not thousands of pickups, Toyota,
Ford, G.M.'s, and other types of vehicles without VSC
have driven that stretch of road countless times over
the last 10 years.

But Toyota did what none of the other big three pickup
makers did in 2005. They gave the customer the
choice. They made it optional equipment. That black
Ford F150 that Mr. Herzog has got there, if it's a 2005,
it's defective. If you believe the plaintiffs' position in
this case, that 2000 Ford F150 is defective because it
doesn't have standard V.5.C. It doesn't even have
optional V.8.C. available. Toyota gave customers the
choice.

But what the plaintiffs would have you do in this case
is force standard VSC on all vehicles back in
2004/2005 time period. Well, that's something the
government has done after considerable study in model
year 2013.

The plaintiffs would have you penalize Toyota for
making it an option and then for putting it in standard
six years ahead of when the government said it was
required. That is not fair and that's not justice.

[RT 4507-4510]

Tundra is a safe pickup with or without VSC,
Excellent scores in the new car assessment program
that’s done by the NHTSA. .. The International
Institute for Highway Safety, which is a private
organization, sort of a watchdog organization that does
all sorts of testing on vehicles. Tundra was rated best
in its test. J.D. Power, customer satisfaction and

-9-




reliability. Consumer Reports, if any of you seen
consumer reports, they love to do hatchet jobs on
vehicles. They love to criticize vehicles. Consumer
Reports said it was the best pickup in its class. It
complied with all Federal Motor Vehicle Safety
Standards and there are a bunch of them. You’ve only
heard about maybe one or two is the new standard.
That doesn’t take effect until 2013, but it complied
with all the other standards.

[RT 4517-4518]

Toyota did mor argue that the increased risk posed by the absence of ESC

was outweighed by cost or any design benefit.

A. The Cases Are in Disarray Concerning the Admissibility of
Industry Standard Evidence in a Risk/Benefit Case

As the Opinion observes, most cases have strictly prohibited “industry
standard” evidence in products cases. Grimshaw v. Ford Motor Co. (1981) 119
Cal.App.3d 757, 803; Foglio v. Western Auto Supply (1976) 56 Cal.App.3d 470,
477, Heap v. General Motors Corp. (1977) 66 Cal.App.3d 824, 831, Titus v.
Bethlehem Steel Corp. (1979) 91 Cal.App.3d 372; McLaughlin v. Sikorsky Aircraft
(1983) 148 Cal.App.3d 203, Buell-Wilson v. Ford Motor Co. (2006) 141
Cal.App.4th 525, 545. These cases regard “industry standard” evidence as
inconsistent with the risk/benefit test’s focus on technical feasibility, cost,
alternative designs, etc. — not on what other manufacturers are doing. 1 Witkin,
Cal. Evidence 5th “Circumstantial Evidence” §111; 6 Witkin, Summary Cal. Law
10th “Torts” §1456. As 5S0A Cal.Jur.3d “Products Liability” §123 states:

-10-



Admission of evidence that manufacturer met industry
customs or standards on safety is reversible error in
products liability actions; issue is not whether
manufacturer exercised reasonable care, but whether
the product fails to perform as the ordinary consumer
would expect.

Grimshaw summarizes;

The Barker court's enumeration of factors which may
be considered under the risk-benefit test not only fails
to mention custom or usage in the industry, the court
otherwise makes clear by implication that they are
inappropriate considerations.

[Grimshaw, supra, 119 Cal.App.3d at 803]

Conflicting cases include O'Neill v. Novartis Consumer Health, Inc, (2007)
147 Cal.App.4th 1388, and Howard v. Omni Hotels Mgmt. Corp. (2012) 203
Cal.App.4th 403, 426. Howard reviewed a summary judgment in a strict liability
and negligence case where plaintiff had framed his case in terms of due care and
both sides offered “industry standard” evidence, mainly ASTM standards for
friction coefficients. The decision is ambivalent about how that evidence actually
bears on alternative design or on “whether the product's design is an acceptable

compromise of competing considerations.”

.. . Howard has brought not only the “issue of whether
the product failed to perform as the ordinary consumer
would expect ” before the court, but also design defect
and due care issues, since his expert discussed them
and all theories were pursued against Kohler. (Buell-
Wilson, supra, 141 Cal.App.4th 525, 545.) Thus,
Kohler's reliance on industry standards is a factor

-11-



legitimately to be considered in the summary judgment
proceedings. Properly read, the rule that a manufacturer
is not entitled to a complete defense that it complied
with industry standards applies to negligence cases and
also, to some extent, applies to product liability cases.
(Compare 50A Cal Jur.3d, “Products Liability,” §§90,
pp. 676-677, on federal preemption issues [“The
California courts of appeal have split on the issue of
whether a manufacturer's compliance with federal
motor vehicle safety standards, as set by the National
Traffic and Motor Vehicle Safety Act, is a defense in a
products liability action.”].)

[d. 425]

Howard cites the rule against industry standard evidence stated in
Buell-Wilson: “[ A] manufacturer cannot defend a product liability action with
evidence it met its industry's customs or standards on safety.” Yet Howard held
that the admission of industry standard evidence in the case at bar was “not
inconsistent with” Buel/l-Wilson s statement, concluding that such evidence
"should be taken into account through expert testimony as part of the design defect

balancing process.” (Id. 426)

O'Neill, supra, 147 Cal.App.4th 1388, involves FDA standards for
pharmaceutical manufacturing, not an “industry norm” employed to show that the
product was no worse than others on the market, and is sui generis given the
unique role of the FDA as described in Ramirez v. Plough (1993) 6 Cal.4th 539,
556, which acknowledged that there is room for a compliance defense in such
cases “where the evidence shows only the ordinary situation contemplated by the

statute or administrative rule,” (/d. 547-548)

The instant Opinion attempts a “middle ground,” further confusing the
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issue. It asserts that industry standards may be the result of research or reflect
practical experience in balancing safety, feasibility, cost and functionality.
(Opinion 13) It concedes that probative value for such purposes is debatable, “but

that does not make it inadmissible.”

Evidence of compliance with industry custom may
tend to show that a product is safe for its foreseeable
uses, while evidence of noncompliance with industry
custom may tend to show that a product is unsafe for
its foreseeable uses.

[Opinion 14]

The Opinion cites foreign authorities indicating that industry custom may be
admissible, notably Rest 3d Products Liability section 2, comment d: “industry
practice may also be relevant as to whether the omission of an alternative design
rendered the product not reasonably safe.” (Opinion 15) Many of these foreign
cases do indeed import “reasonableness” into their products law, in contrast with
California law, which firmly rejects “reasonably safe” as a criterion for the
risk/benefit test. Cronin v, J.B.E. Olson Corp. (1972) 8 Cal.3d 121, 134 (rejecting
“unreasonably dangerous” language); Barker v. Lull, supra, 20 Cal.3d at 430-431.

As Hansen v. Sunnyside Products, Inc. (1997) 55 Cal.App.4th 1497, 1515,
observes, “Cronin's holding ~ that a plaintiff need only prove a defect and need not
also prove the defect made the product ‘unreasonably dangerous’ — was based on
two reasons: (1) requiring a consumer to prove the ‘defect’ caused the product to
be ‘unreasonably dangerous’ ‘rings of negligence;’ and (2) such a requirement
would permit a manufacturer to escape liability simply because of the low

expectations the ordinary consumer might have for the product.”
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Even more radically, the Opinion decrees a general trend away from the
premise that products liability should exclude negligence notions, claiming that
this very Court “continue[s] to incorporate negligence concepts” into product
liability doctrine. It cites Daly v. General Motors (1978) 20 Cal.3d 725, which
applied comparative fault to products cases, and Anderson v. Owens-Corning
Fiberglas Corp. (1991) 53 Cal.3d 987, allowing defendants in failure to warn
cases to show that the particular risk was neither known nor knowable by

application of available scientific knowledge.

Following the Supreme Court’s direction in this area,
we depart from those cases stating that evidence of
industry custom is irrelevant to the risk benefit analysis
and always inadmissible in a strict products liability
case involving the risk-benefit test . . . We conclude
that evidence of industry custom may be relevant to the
risk-benefit analysis and admissible in a strict products
liability action, depending upon the nature of the
evidence and the purpose for which it is offered.
[Opinion 17]

Having announced this nebulous principle, the Opinion then gives examples

which do not in fact illustrate industry standard, but particular alternative designs.

B. Review is Necessary to Distinguish “Industry Standard”
Evidence from Evidence Genuinely Probative of Cost-

Effectiveness, Feasibility or Other Barker Factors

To illustrate admissible “industry standard” evidence, the Opinion suggests
evidence that competitors tried to produce a safer alternative design but the design

malfunctioned, imposed unsustainable costs, or made the product less efficient.
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None of these examples involve “industry-standard evidence.” They are
evidence as to specific experiences, or the feasibility or cost of particular design
alternatives which were actually implemented. Industry custom evidence is

entirely unnecessary for such purposes.

The court then suggests that evidence of a decision by Ford not to put ESC
on its trucks was admissible to rebut the Kims’ claim that Toyota planned to put
ESC on its trucks until it learned that Ford had decided not to do so. Putting aside
the logic of this reasoning, this also is not evidence of “industry standards” bearing
on design safety, but of a particular competitor and of the “competitive pressure”

issue which the Opinion itself deems irrelevant. (Opinion 18)

The Opinion thus conflates true “industry-standard” evidence (“nobody
does it”) which was the subject of plaintiffs’ motions and the focus of Toyota’s
argument to the jury with direct evidence of feasibility, cost effectiveness, and
other technical concerns legitimately considered under Barker. None of the
examples in the Opinion justify evidence of prevailing practice in the industry:
each can and should be proven with evidence of specific instances in which the

design alternative is implemented or has proven impossible to implement.

The Opinion thereby fails to disprove the Grimshaw principle that evidence

as to what prevails in the industry is both unnecessary and counter-productive.

C. Review is Necessary to Address the Scope of the Problematic
New Rule of Admissibility Announced in the Opinion

The impact of the “middle ground” on product cases is enormous given the

nebulous claim that industry standards may be admissible simply because they may
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result from industry research or practical experience which may (or may not)
reflect technological or economic realities. Under this rule, any defense expert
willing to testify that the industry norm is the result of experience and research will
now be allowed to place it before the jury, with the imputation that defendant is a

“reasonable manufacturer.”

The result is that “industry standard”™ substitutes for the technical evidence
of Barker factors. Because jurors are allowed to assume that the industry has
competently weighed Barker factors, and that it knows feasibility, safety and
cost/effectiveness better than anyone, they are induced to rely on industry practice

and custom without themselves analyzing and balancing design evidence.

This is particularly pernicious since “industry standard” evidence is no more
than a hearsay conclusion as to risk and benefits, not an explanation. Whitfield v.
Roth (1974) 10 Cal.3d 874, 894-895 (expert may not introduce hearsay opinions in
the guise of reasons for his opinion); Cates v California Gambling Control
Comm'n (2007) 154 Cal.App.4th 1302, 1309 (value of expert opinion lies in its
reasoning, not conclusions.) The “middle ground” thus encourages evidence
which will influence jurors without enlightening them, diminishing defendants’

burden of showing the lack of a safer alternative design in technical detail.

Underlying the Grimshaw rule is the considerations that true “industry
standard” evidence is inherently prejudicial. Because it is indistinguishable from
standard-of-care evidence, it guarantees that jurors will be distracted from the
details of feasibility, cost and relative safety to a “reasonable manufacturer”
standard, allowing defendants to successfully argue that the product must be safe
because “everybody does it.” This undermines the objective of improving product

safety by allowing existing standards as a substitute for evaluation of the best
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feasible design, and encourages a status quo in safety. Nelson v. Superior Court
(2006) 144 Cal.App.4th 689, 696.

Such evidence also undermines burden-shifting with respect to alternative
design: evidence that nobody in the industry has adopted a superior design serves
as a proxy for evidence explaining wiy no one has done so, freeing defendants of
the need to present technical justifications, and requiring plaintiffs to assume the

burden of disproving the merits of industry practice.

D. Review is Necessary to Address the Claim that this Court Has
Lowered the Barriers between Negligence and Strict Liability

The Opinion exemplifies the erosion of the doctrinal basis of strict liability.
It suggests that the heretofore strong prohibition against introduction of
negligence-type evidence into strict liability cases is an antiquated approach, and
that negligence concepts should be more freely allowed because they have been

applied to issues like comparative fault and failure to warn.

Does the fact that fault comes into play in Proposition 51 damage allocation
mean that fault is a factor in evaluating design defect? Such allocation is based on
modification of the rule of joint and several liability and on comparative fault, not
on any feature pertaining to product safety. It is a part of damages law, not

products liability law.

Do decisions holding that state of the art or “knowability” limits strict
liability for failure to wamn ~ to avoid making strict liability into absolute liability —
justify industry standard evidence? The requirement that a danger be known or

knowable has nothing to do with fault or custom and practice in the industry, but is
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an element in the definition of “defect” for purposes of failure to warn. Saller v.
Crown Cork & Seal Co., Inc. (2010) 187 Cal.App.4th 1220, 1239. It is a limitation
flowing from the state of human knowledge so as to avoid imposing absolute

liability. Carlin v. Superior Court (1996) 13 Cal.4th 1104, 1112.

The proposition that exclusion of negligence concepts is “out-moded”
implies that fault plays a role in consumer expectations and risk-benefit cases, and
erades the core principle that design defect rests on the objective characteristics of
the product and not the conduct of the manufacturer or industry. “[A]lthough
mixing negligence and strict liability concepts is often a game of semantics, the
game has more than semantic impact — it breeds confusion and inevitably, bad
law.” Henderson & Twerski, Doctrinal Collapse in Products Liability: The Empty
Shell of Failure to Warn (1991) 65 N.Y.U.L.Rev. 265, 278.

3. REVIEW IS NECESSARY TO RECONCILE AUTHORITIES
CONCERNING APPLICATION OF THE CONSUMER
EXPECTATIONS TEST

Plaintiffs disclaimed negligence as a theory of recovery and tendered
consumer expectations instructions. Adopting Toyota’s position that the case
involved emergency maneuvers and technical issues regarding vehicle

performance, the Court refused those instructions.

A. Review Is Necessary to Reconcile Conflicting Interpretations of

the Consumer Expectations Test as Applied to New Technology

The cases typically extract from Soule v. General Motors Corp. (1994) 8

Cal.4th 548, two principles regarding the consumer expectations test:
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1. “The consumer expectations test is inappropriate ‘when the ultimate
issue of design defect calls for a careful assessment of feasibility,
practicality, risk, and benefit,” since ‘in many instances it is simply
impossible to eliminate the balancing or weighing of competing
considerations in determining whether a product is defectively
designed or not.”” Saller v. Crown Cork, supra, 87 Cal.App.4th at
1233, quoting Soule, 8 Cal.4th at 562-563.

S ]

“The crucial question in each individual case is whether the
circumstances of the product's failure permit an inference that the
product's design performed below the legitimate, commonly
accepted minimum safety assumptions of its ordinary consumers.”
Soule, 8 Cal.4th at 568-569.

The Opinion asserts that the absence of any consumer expectation as to
ESC means that plaintiffs’ claim rests on a technical explanation of its operation,
making it inappropriate under the first criterion above, whether or not consumers
have an expectation regarding behavior of the vehiicle. (Opinion 32) It thus
conflicts with cases like Bresnahan v. Chrysler Corp. (1995) 32 Cal.App.4th 1559,
1565, holding that users can form reasonable expectations as to air bags even

though they are new technology with which users are inexperienced.

Soule has been read to allow denial of consumer expectations instructions

only when there is no basis upon which users could form minimum expectation.

If the facts permit an inference that the product at issue
is one about which consumers may form minimum
safety assumptions in the context of a particular
accident, then it is enough for a plaintiff, proceeding
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under the consumer expectation test, to show the

circumstances of the accident and "the objective

features of the product which are relevant to an

evaluation of its safety" (Soule, at 564), leaving it to

the fact-finder to "employ '[its] own sense of whether

the product meets ordinary expectations as to its safety

under the circumstances presented by the evidence."

[McCabe v. American Honda Motor Co. (2002) 100 Cal. App.4th
1111, 1120, citing Soule, 8 Cal.4th at 563, and Campbell v.
General Motors Corp. (1982) 32 Cal.3d 112, 126]

The Kim Opinion regards the esoteric operation of ESC precludes the
formation of consumer expectations: Soule and other cases indicate that the need

for technical explanations as to ow a product failed is no barrier.

The fact that expert testimony was required to establish
legal causation for plaintiffs' injuries does not mean
that an ordinary user of the product would be unable to
form assumptions about the safety of the products. The
consumer expectations test does not require inquiry
into how exposure to a particular level of asbestos may
lead to the development of cancer. To the contrary, the
test asks the jury to decide "whether the circumstances
of the product's failure permit an inference that the
product's design performed below the legitimate,
commonly accepted minimum safety assumptions of its
ordinary consumers.” (Soule, supra, 8 Cal.4th at 568-
569.) In Soule, the court expressly rejected the
contention that the consumer expectations test is
improper whenever "technical questions of causation
are at issue,” stating that "ordinary consumer expectations
are not irrelevant simply because expert testimony is
required to prove . . . that a condition of the product as
marketed was a “substantial,’ and therefore "legal’
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cause of injury.” {/d. at 568-569 & fn. 6)

[Sparks v. Owens—Illinois, Inc. (1995) 32 Cal. App.4th 461,
465, 669, applying consumer expectations test in asbestos
litigation.]

See also McCabe, supra, 100 Cal. App.4th at 1125, Bresnahan, supra, 65
Cal.App.4th 1149, 1155; Jones v. John Crane, Inc. (2005) 132 Cal. App.4th 990,
1003; and Romine v. Johnson Controls, Inc. (2014) 224 Cal. App.4th 990, 1001.

The Opinion takes a different tack, citing Morson v. Superior Court (2001)
90 Cal.App.4th 775, 785, which observed that Soufe had refined Barker in holding
that “the consumer expectations test is reserved for cases in which the everyday
experience of the product's users permits a conclusion that the product's design
violated minimum safety assumptions, and is thus defective regardless of expert
opinion about the merits of the design.” (Soule, 8 Cal.4th at 567) Morson found
consumer expectations inapposite where the composition of latex gloves caused

some users to develop allergies. It described the issue as

the complicated nature of rubber itself-and . . . the
allergenic proteins that are naturally found in that
substance. . . . The consumer expectations test cannot
reasonably be applied to this litigation because the
allergenicity of NRL [natural rubber latex] gloves is 'a
matter beyond the common experience and understanding
of [health care workers,] its ordinary users.’

[Morson, 90 Cal App.4th 787-788.]

The Kim Opinion also cites Pruitt v. General Motors Corp. (1999) 72
Cal.App.4th 1480, 1483-1485, affirming refusal to instruct on consumer

expectations where an airbag failed to deploy in a moderate impact.
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The deployment of an air bag is, quite fortunately, not
part of the 'everyday experience’ of the consuming
public. Minimum safety standards for air bags are not
within the common knowledge of lay jurors. Jurors are
in need of expert testimony to evaluate the risks and
benefits of the challenged design. Even [the plaintiffs)
own expert testified that in designing air bags there are
tradeoffs involving complex technical issues.” . ..
Hence, there was no basis for the trial court to
conclude that ordinary consumer expectations had any
place in the defect determination.

[/d. 1483-1484]

Pruitt, like Kim, forecloses the consumer expectations test if the mode of
operation or failure is complex or evaluation of the alternative designs requires
technical explanation, or if there is any “technical trade-off involved” (of which
there was none in the instant case), contrary to McCabe and other cases (including
vehicle stability cases discussed below) which regard such considerations as
immaterial so long as the circumstances permit users to form a reasonable
expectation as to minimum safe performance. Pruitt expressly disagrees with
Bresnahan, claiming it conflicts with Soule. (Id. 1485) This conflict remains

unresolved.

The issue is crucial where violation of consumer expectations is evident but
the mode of failure is not. Denial of the test requires plaintiffs to undertake the
burden of making a technically complex case of product failure that otherwise
would be unnecessary. And where the technology in question is new, such an
approach creates a per se rule against allowing plaintiffs to proceed on a consumer

expectations theory.
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B. Review is Necessary to Clarify the Roles of Judge and Jury in

Determining When the Consumer Expectations Test Applies

Confusions over the initial criteria for applying the consumer expectations
test raises a related issue as to the role of judge and jury. McCabe describes a two-
stage analytical approach consistent with the rule that the issue should go to the

jury wherever it is at least tenable that users can form minimum expectations.

In a jury case, the trial court must initially determine,
as a question of foundation and in the context of the
facts and circumstances of the particular case, whether
the product is one about which the ordinary consumer
can form reasonable minimum safety expectations.
(Soule, supra, 8 Cal.4th at 568-569) If the court
concludes it is not, no consumer expectation
instruction should be given. . .. If, on the other hand,
the trial court finds there is sufficient evidence to
support a finding that the ordinary consumer can form
reasonable minimum safety expectations, the court
should instruct the jury, consistent with Evidence Code
section 403, subdivision (c), to determine whether the
consumer expectation test applies to the product at
issue in the circumstances of the case and to disregard
the evidence about consumer expectations unless the
jury finds that the test is applicable. If it finds the test
applicable, the jury then must decide whether the
product failed to perform as safely as an ordinary
consumer would expect when the product is used in an
intended or reasonably foreseeable manner. (Soule,
supra, 8 Cal.4th atp. 569, fn. 6...)

[McCabe, 100 Cal.App.4th at 1125 fn. 7]

McCabe held it error to deny the consumer expectations test where an
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airbag failed to deploy in a collision occurring within the "frontal collision range"
depicted in the owner's manual. “At a minimum, triable issues of fact as to the
circumstances of the accident preclude a determination that the consumer

expectation test of design defect is inapplicable as a matter of law.” (/d. at 1125)

The Kim Opinion, like Morson, short-circuits this analysis in failing to
initially ask whether drivers could conceivably have minimum expectations as to
how a truck would behave in the instant situation. In part this is due to a
misplaced focus on the technical operation of a component — ESC ~ rather than on

driver expectations as to performance of the vehicle itself.

C. Guidance is Necessary as to the Subject Matter of Consumers’

Expectations

The Opinion asserts that drivers “could have no reasonable expectation
about the impact of ESC or its absence on a vehicle’s safety.” (Opinion ) The
issue as articulated on other decisions, however, is whether consumers have
expectations about the behavior of the end product - not some component or
technology — in the circumstances presented. See the vehicle stability cases

discussed below.

This Court has held that the issue of defective design “is to be determined
with respect to the product as a whole . . .” Daly v. General Motors, supra, 20
Cal.3d at 746. See also Self v. General Motors Corp. (1974) 42 Cal.App.3d |, 6-7;
Quacchia v. DaimlerChrysler Corp. (2004) 122 Cal. App.4th 1442, 1449-1450, and
Romine v. Johnson Controls, supra, 224 Cal. App.4th at 999, rejecting defendant’s
claim that consumer expectations were inapplicable in a case involving “the

performance of the design of a single part of a multi-component vehicle and
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restraint system in a violent, multi-vehicle car crash.”

The Opinion asserts that the absence of driver expectations about ESC itself
means that plaintiff’s case rests upon technical explanations as to how ESC
performs in the circumstances. But plaintiff’s case was that vehicle performance
in evasive maneuvers is a matter as to which consumers unquestionably have

expectations based upon their driving experience.

ESC is intended to suppress over- and under-steer,
which occur because the driver in a sudden evasive
maneuver or on a slick road finds the vehicle
unresponsive, prompting more drastic steering input,
more extreme vehicle swerve, and finally loss of
control. Put differently, ESC is intended to make sure
that the vehicle responds as the driver expects and
directs even in limit maneuvers. ESC is thus designed
to assure vehicle response that fits the “consumer
expectations” in situations in which virtually every
driver has personal experience.

{Appellants Opening Brief, pg. 34]

The Kim Opinion means that any new and unfamiliar technology which
improves product performance by reducing the potential for misuse or by making
the product conform more closely to the user’s expectations is immune from the
consumer expectations test simply because the user has no familiarity with or
expectation about the technology itself, though it violates expectations about the

product as an integrated whole.

=252




D.  Review is Required to Determine When Consumers Can Form

Expectations as to Vehicle Stability in Emergency Maneuvers

The Opinion tacitly holds that light truck drivers have no “minimum
expectations” as to how the truck will behave at highway speeds when a maneuver
is taken to avoid a danger or to return the vehicle from the shoulder to the paved
surface. As noted, over-steer and under-steer are all about driver expectations and
reactions, and the panic induced when the vehicle turns more or less than a driver

anticipates, or fails to respond at all, based on prior experience with the vehicle.

While Kim holds that lack of experience with ESC precludes formation of a
reasonable expectation as to whether the vehicle should go out of control, other
decisions find emergency maneuvers and crashes within consumer experience.
Romain, for instance, holds that “[cJonsumers have expectations about whether a

vehicle's driver seat will collapse rearward in a rear-end collision.” (/d. 1003)

Rear-end collisions are common and within the
average consumer's ordinary experience. Consumers
have expectations about whether a vehicle's driver seat
will collapse rearward in a rear-end collision,
regardless of the speed of the collision.

[224 Cal.App.4th ar 1004]

Buell-Wilson v. Ford Motor Co., supra, 141 Cal.App.4th 5235, applied the
consumer expectations test to a Ford SUV roll-over. Bell v. Bayerische Motoren
Werke Aktiengesellschaft (2010) 181 Cal.App.4th 1108, 1129, found the rollover

of a sports car within the realm of a reasonable consumer’s expectations.

Consumers have been found to have expectations as to steering response
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and vehicle stability in innumerable cases, like McCathern v. Toyota Motor Corp.
(8.Ct.Or. 2001) 332 Or. 59, 23 P.3d 320 (rollover following evasive maneuver at
highway speeds; Hisrich v. Valvo Cars of N. America (6th Cir. 2000) 226 F.3d
4435, 455; Sours v. General Motors Corp. (6th Cir. 1983) 717 F.2d 1511, 1514
(consumer expectations applicable to one-vehicle rollover accident); Leichitamer v.
American Motors Corp. (1981) 67 Ohio St.2d 456, 467, 424 N.E.2d 568, 576
(consumer expectations test applicable where roll bar of jeep failed during an off-
road pitch-over, the court noting that off-road use advertised by defendant could
establish expectations as to the product's performance in the event of a roll-over);
Clay v. Ford Motor Co. (6™ Cir, 2000) 215 F.3d 663, 671 (where SUV
“overcorrected” due to sudden evasive movement, rollover was an “unexpected
event that supports a finding that the Bronco Il had a design defect under the
consumer-expectations test.”); Tunnell v. Ford Motor Co. (W.D.Va. 2004) 330
F.Supp.2d 707, 714 (“lack of public awareness of the dangers of low speed
rollovers did not eliminate a triable issue of fact on consumer expectations.”);
Denny v, Ford Motor Co. (1995) 87 N.Y.2d 248, 639 N.Y.5.2d 250, 662 N.E.2d

730 (applying both risk-benefit and consumer expectations to Bronco roll-over.)

While Pannu v. Land Rover North America (2011) 191 Cal.App.4th 1298,
1310, 1312, ultimately did not reach the consumer expectations issue in a rollover
case, it noted the observation in Culpepper v. Volkswagen of America, Inc. (1973)
33 Cal.App.3d 510, 518, that “emergency situations requiring severe turning
movements arise every day. Cars should not be built just to coincide with normal
driving conditions. While the car, driver and road are all interrelated, situations of

peril do arise daily requiring heroic turning maneuvers.”

Pannu agreed that “unpredictable forces can cause a vehicle to ‘act

erratically,”” but viewed applicability of consumer expectations to the stability
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defect in that case as “an exceedingly close question.” (/d. at 1313)

The point of ESC is that drivers have an expectation that in turning the
wheel in a particular manner the vehicle will respond as directed. Unlike crash-
worthiness cases involving the behavior of a vehicle component under catastrophic
forces never encountered by the average driver (e.g. Soule, 8 Cal.4th at 570), the
behavior of a light truck in a sharp maneuver, perhaps passing onto the shoulder, is

well within ordinary experience.

The need to define the area of valid consumer expectations as between
these extremes of driver experience is particularly apt since consumer expectations
are created in part by manufacturers’ depiction of vehicles as tough and capable of
handling extreme circumstances - e.g., climbing mountains. McCabe, supra, 100
Cal.App.4th 1111, 1125 (vehicle owner's manual evidenced owner expectations
about airbag deployment); Tauber-Arons Auctioneers Co. v. Superior Court (1980)
101 Cal.App.3d 268, 282 (liability may arise “by generating ‘the kind of
expectations of safety that the courts have held are justifiably created by the
introduction of a new product into the stream of commerce.””); Bullock v. Philip
Morris USA, Inc. (2008) 159 Cal. App.4th 655, 675 (consumer expectations as to
safety based on cigarette advertising); Leichtamer v. American Motors, supra, 424
N.E.2d 568, 578 (“The commercial advertising of a product will be the guiding
force upon the expectations of consumers with regard to the safety of the product,
and is highly relevant to a formulation of what those expectations might be.”);
Ricci v. AB Volvo (9™ Cir. 2004) 106 Fed.Appx. 573, 576 (*Volvo's advertising
could be considered within the ‘ordinary knowledge of the community.”); Hauter
v. Zogarts (1975) 14 Cal.3d 104, 109 (“completely safe ball will not hit player”);
Keith v. Buchanan (1985) 173 Cal.App.3d 13, 22 (description of sailboat as “a

carefully well-equipped and very seaworthy vessel” after “years of testing”
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deemed representation supporting warranty); MeCathern v. Toyota Motor Corp.,
supra, 332 Or. 59, 65, 79, 23 P.3d 320 (advertising and promotional materials
demonstrate what ordinary consumer was led to expect in regard to SUV stability.)
Wilson Sporting Goods Co. v. Hickox (D.C.Ct App. 2013) 59 A.3d 1267, 1276-
1277 (collecting cases and holding that based on manufacturer’s marketing,
ordinary consumer “would have expected the [catcher’s] mask to perform more

safely than other models.”)

These cases imply that since manufacturers like Toyota promote their
products as having the most advanced design and safety features, consumers will
reasonably expect that their products will incorporate mature technology offering
major improvements in safety. “Because consumers cannot accurately rate the
products for themselves, advertising, and the expectations which it engenders,
becomes a significantly more influential source of consumer beliefs than it would
otherwise be.” Admerican Home Products Corp. v. F.T.C. (3" Cir. 1982) 695 F.2d
681, 698.

6. REVIEW IS NECESSARY TO DETERMINE WHEN THE
ANNOUNCEMENT OF A PREVIOUSLY UNKNOWN
EVIDENTIARY RULE REQUIRES A NEW TRIAL
ALLOWING APPELLANT TO FORMULATE OBJECTIONS
OR INSTRUCTIONS CONFORMING WITH THE RULE

The Opinion admittedly announced a “middle ground” between apparently
conflicting authorities, but then faults Appellants for not formulating proper
objections and instructions to guard against misuse of “industry standard”

evidence.
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Parties have an obligation to offer instructions on their theories and on
existing law, not on every possible legal permutation, Expecting plaintiffs to
proffer instructions or move in limine to anticipate a “middle way” which no court
had articulated is unreasonable and inconsistent with due process. People v.
Kitchens (1956) 46 Cal.2d 260, 264, held that where the case was tried before a
change in the law, “the prosecution was no more at fault for objecting to
defendant's questions in this respect than defendant was for not objecting to the
introduction of the evidence in the first instance. Fairness to both parties compels
that they be given an opportunity to litigate the issue of the legality of the search

and seizure on the basis of all of the facts.”

Trial courts should not be burdened by objections to settled points of law,
nor should parties be penalized for failing to object if settled law is overturned or
entirely new law announced. “A contrary holding would place an unreasonable
burden on defendants to anticipate unforeseen changes in the law and encourage
fruitless objections in other situations where defendants might hope that an
established rule . . . would be changed on appeal.” People v. Kitchens, supra, 46
Cal.2d at 263.

See also Robinson v. Heilman (9th Cir. 1977) 563 F.2d 1304, 1307 (“No
exception is required when it would not have produced any results in the trial court
because a solid wall of Circuit authority then foreclosed the point.”); Chevron Qil
Co. v. Huson (1971) 404 U.S. 97, 106-107, 92 S.Ct. 349, 355 (identifying factors
in deciding whether to apply decision retroactively; (1) whether case “establish[es]
a new principle of law, either by overruling clear past precedent on which litigants
may have relied or by deciding an issue of first impression whose resolution was
not clearly foreshadowed,” (2) whether, on balance, retroactive operation will

further or retard the announced rule, and (3) whether retroactive application would
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impose substantial inequities); Canada Dry Corp. v. Nehi Beverage Co., Inc. of
Indianapolis (Tth Cir. 1983) 723 F.2d 512, 525 (*We do not think that Canada Dry
should be required to anticipate a change in the law and object specifically on the
ground that the burden of proof was misstated in order to preserve its right to argue
the point now.”); People v. Nigri (1965) 232 Cal.App.2d 348; and Boeken v. Philip
Morris (2005) 127 Cal.App.4th 1640, 1681, noting that a challenge is “usually
waived unless timely raised in the trial court, [unless] the pertinent law later
changed so unforeseeably that it is unreasonable to expect trial counsel to have

anticipated the change.”

This Opinion effectively overrules Second District decisions applying an
absolute bar to true “industry standard” evidence. It is unreasonable to expect that
even where there are diametrically opposed decisions on a point of law, a party
should offer instructions on “middle ways” whose contours cannot be known,
which would be unsupported by the existing case authority, and which therefore

would be rejected by a trial court itself bound to follow and not rewrite the law.

7. CONCLUSION

The Kim Opinion reformulates product liability law so far as to undermine
leading product decisions including Cronin, Barker, Soule and Campbell. 1t
thereby endangers the public policies underlying those cases and the fundamental
premises distinguishing negligence and strict liability. If those policies are to be

altered, it can only by done by this Court.

For the foregoing reasons, Review should be granted.
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INTRODUCTION

William Jae Kim (Kim) and Hee Joon Kim appeal from a judgment after a jury
trial in favor of Toyota Motor Corporation and other defendants in this strict products
liability action. Kim lost control of his 2005 Toyota Tundra pickup truck when he
swerved to avoid another vehicle on the Angeles Forest Highway, drove off the road, and
suffered severe injuries. The Kims alleged that the accident occurred because Kim'’s
Tundra lacked electronic stability control (ESC), also known as vehicle stability control
(VSC), and that the absence of this device or system was a design defect.

The Kims challenge the trial court’s denial of their motion in limine to exclude
evidence that the custom of the automotive industry was not to include ESC as standard
equipment in pickup trucks. In rejecting this challenge, we part company with one line of
cases stating that evidence of industry custom and practice is always inadmissible in a
strict products liability action, and with a recent case suggesting such evidence is always
admissible. Instead, we hold that evidence of industry custom and practice may be
admissible in a strict products liability action, depending on the nature of the evidence
and the purpose for which the proponent seeks to introduce the evidence. Because the
Kims moved to exclude all such evidence, the trial court properly denied their motion
in limine. We also conclude that the trial court’s evidentiary rulings and imposition of a
time limit on the duration of rebuttal argument were not an abuse of discretion, and that
the court properly refused the Kims’ proposed jury instructions on federal safety

standards and industry custom. We therefore affirm the judgment.

FACTUAL AND PROCEDURAL BACKGROUND

A. The Accident
On April 20, 2010, shortly before 6:00 p.m., Kim was driving his 2005 Tundra
truck northbound on the Angeles Forest Highway. The road was wet, and Kim was

descending a curve at approximately 45 to 50 miles per hour, when a car driving toward
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him in the opposite direction crossed part way over the center line. According to Kim, he
steered right to avoid the other vehicle. Kim’s two right tires veered onto the gravel
shoulder. Kim then steered left to return to the asphalt, but his truck turned too far to the
left and his tires slipped. Steering right again, Kim lost control of his truck. He drove off
the highway and over an embankment. The truck rolled onto its roof and back onto its
wheels, and came to rest near the bottom of the embankment. Firefighters extricated Kim

from the vehicle. He suffered a serious neck injury and damage to his spinal cord.

B. The Complaint and the Motions In Limine

The Kims filed a complaint against Toyota Motor Corporation, Toyota Motor
Sales, U.S.A., Inc., Toyota Motor North America, Inc., Toyota Motor Engineering &
Manufacturing North America, Inc., and Power Toyota Cerritos, Inc. (collectively
Toyota). The Kims alleged causes of action against all of the defendants for strict
products liability, negligence, breach of express and implied warranties, and loss of
consortium.! The Kims alleged that the accident occurred because Kim’s Tundra lacked
VSC and Toyota engineers had decided to offer VSC only as an option rather than
equipping all 2005 Tundra trucks with VSC as standard equipment.2 The Kims alleged
that the absence of VSC was a design defect.

Prior to trial, the Kims filed several motions in limine, including the one involved
in this appeal, motion in limine No. 4. The motion asked the court to preclude Toyota
from introducing any evidence “comparing the Tundra to competitor’s vehicles and
designs,” which effectively excluded all evidence of custom and practice in the pickup

truck industry, and any evidence that Toyota’s “design choices were not

! The Kims voluntarily dismissed their negligence and breach of warranty causes of
action before trial.

2

< Electronic stability control (ESC) is the generic term. Toyota’s ESC system is
known as VSC.



defective . . . because they were equivalent or superior to those of its competitors.” 3 The
Kims filed a companion motion, motion in limine No. 9, which sought to preclude “any
argument, evidence or testimony” that the 2005 Tundra was not defective because it
complied with Federal Motor Vehicle Safety Standards (FMVSS). The trial court denied

both motions, but stated that the Kims could request an appropriate limiting instruction.

C. The Trial, Verdict, Judgment, and New Trial Motion

At trial the Kims presented the testimony of several percipient and expert
witnesses. Steven Meyer, a mechanical engineer and accident reconstructionist,
described the sequence of events preceding the accident. Meyer also stated that the tires
were worn, but the treads were adequate. Michael Gilbert, a mechanical engineer,
testified that ESC senses when the rear of a vehicle begins to swing out and responds by
applying the brakes to a front tire in order to avoid fishtailing and to help the driver
maintain control. ESC also senses when the front tires are slipping and applies rear
braking to correct the vehicle’s rotation. ESC takes the driver’s steering input into
account and helps to keep the vehicle in alignment. Gilbert stated his opinion that ESC
would have prevented Kim’s accident. Yiannis Papelis, a computer engineer the Kims
called to give an opinion about whether VSC would have prevented the accident, testified
that ESC helps to correct oversteering, and that ESC was designed to prevent exactly the
kind of loss of control that occurred in this case. He stated his opinion that, despite the

wet roadway and the worn tire treads, ESC would have prevented Kim from losing

3 The Kims argue that they “never asserted that evidence of other vehicles or of
technical standards is categorically inadmissible in a strict liability case.” By seeking to
exclude all evidence comparing the Tundra competitor’s vehicles, however, the Kims
sought to exclude all evidence of other comparable vehicles. The Kims also assert that
motion in limine No. 4 “objected to exactly the evidence at issue on appeal: evidence
that the Tundra was ‘equivalent or superior to those of its competitors.’” But that was
only part of what the Kims moved to exclude. They also moved to exclude, in the part of
the motion not quoted by the Kims, all evidence “comparing the Toyota Tundra to
competitor[s’] vehicles and designs.”



contro! of his truck. Murat Okcuoglu, a mechanical engineer, testified that the
incremental cost to include ESC in a Tundra in 2005 was $300 to $350 per truck.

The Kims also called Sandy Lobenstein, Toyota’s product planning manager, as
an adverse witness. He stated that Toyota’s product planning group made
recommendations, based on information and research from customers, dealers, and field
offices, regarding what features Toyota should make available on its vehicles.
Lobenstein testified that Toyota offered VSC as standard equipment in some sport utility
vehicles beginning in 2001 or 2004, and made VSC available as an option for the Tundra
in the 2004 and 2005 models, “so the customer[s] had the choice whether they had VSC
on their vehicle or not.” He acknowledged that Toyota engineers had recommended
making VSC standard equipment for the Tundra. Lobenstein stated that no other
manufacturer offered ESC as standard equipment in full-size pickup trucks at that time
and that customers prioritized other features.

Toyota also presented the testimony of several percipient and expert witnesses.
Percipient witnesses testified that the roadway was moderately wet and there was wet
gravel in places contributing to poor driving conditions. Dale Dunlap, a civil engineer,
testified that the maximum speed for driving comfortably on the curve under the
applicable guidelines was approximately 35 miles per hour. Lee Carr, an engineer,
testified that Kim caused the accident by driving at an excessive rate of speed given the
conditions of his truck and the road. Carr stated that VSC responds to the driver’s
steering inputs and that, given Kim’s steering to the left, VSC would not have prevented
his loss of control. Douglas Young, a kinesiologist, challenged Papelis’s analysis and
refuted Papelis’s conclusions regarding the effectiveness of VSC in these circumstances.

In response to questioning by counsel for Toyota, Lobenstein again stated that no
other manufacturer offered ESC as standard equipment for pickup trucks in 2005 and
testified that the Tundra was the first pickup truck with ESC available as an option. He
stated that truck manufacturers first offered other safety features involving expensive
emerging technologies, such as backup cameras and pre-collision sensors, as options

- rather than as standard equipment.




After nine days of trial, the trial court instructed the jury on the Kims’ strict
products liability claim. The court gave the jury an instruction on the design defect risk-
benefit test, CACI No. 1204, but refused the Kims’ proposed instruction on the consumer
expectations test, CACI No. 1203. The court also refused the Kims’ proposed special
instruction that it was “no defense that the design of the Tundra complied with Federal
Motor Vehicle Safety Standards, or that the design met the standards of the motor vehicle
industry at the time the Tundra was produced, or that Toyota’s competitors sold vehicles
that were no safer than the Tundra, or had the same design defects, or lacked the same
safety equipment.”

The jury found that the Toyota Tundra did not have a design defect. The trial
court entered a judgment in favor of Toyota based on the jury verdict.

The Kims moved for a new trial, arguing that the trial court had erred by admitting
certain evidence, excluding other evidence, rejecting their proposed jury instructions, and
cutting off their rebuttal argument without giving their attorneys adequate warning. The

trial court denied the motion. The Kims timely appealed from the judgment.

DISCUSSION

A. The Trial Court Did Not Abuse Its Discretion by Denying the Kims’
Motion In Limine To Exclude All Evidence of Industry Custom and Practice
The Kims argue that the trial court erred by denying their motion in limine No. 4
and refusing to preclude Toyota from introducing any evidence that its competitors did
not provide ESC as standard equipment in pickup trucks. The Kims argue that evidence
of industry custom and practice is irrelevant, unduly prejudicial, and inadmissible as a

matter of law in a strict products liability action.



“Generally, a trial court’s ruling on an in limine motion is reviewed for abuse of
discretion. [Citation.] However, when the issue is one of law, we exercise de novo
review.” (Condon-Johnson & Associates, Inc. v. Sacramento Municipal Utility Dist.
(2007) 149 Cal.App.4th 1384, 1392; accord, Children's Hospital Central California v.
Blue Cross of California (2014) 226 Cal.App.4th 1260, 1277, see Mclntyre v. Colonies-
Pacific, LLC (2014) 228 Cal.App.4th 664, 670 [**‘[w]hile trial judges ordinarily enjoy
broad discretion with respect to the admission and exclusion of evidence in ruling on
motions in limine [citation], a court’s discretion is limited by the legal principles

applicable to the case’].)

1. Strict Products Liability for Design Defects
“““Products lability is the name currently given to the area of the law involving
the liability of those who supply goods or products for the use of others to purchasers,
users, and bystanders for losses of various kinds resulting from so-called defects in those
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products.” [Citations.] One may seek recovery in a products liability case on theories of
both negligence and strict liability. [Citation.]” (Johnson v. United States Steel
Corporation (2015) 240 Cal.App.4th 22, 30-31.) “Strict products liability was originally
applied to manufacturers of consumer goods but has been extended to retailers,
distributors, suppliers and other entities in the chain of distribution of a product that
causes harm to a person or to property other than the product itself.” (/d. atp. 31.) “The
primary justification for creating the strict products liability doctrine was ‘“to insure that
the costs of injuries resulting from defective products are borne by the manufacturers that
put such products on the market rather than by the injured persons who are powerless to
protect themselves.”’” (Bailey v. Safeway, Inc. (2011) 199 Cal.App.4th 206, 213; see
Garrett v. Howmedica Osteonics Corp. (2013) 214 Cal.App.4th 173, 181-182 [purpose of
imposing strict liability “is to ensure that the loss is borne not by injured consumers but

by manufacturers, retailers and others in the chain of distribution who are better able to

reduce the risks of injury and can equitably distribute the loss to the consuming public”].)



“The California Supreme Court has set out two alternative tests for identifying a
design defect” in a strict products liability action: the consumer expectations test and the
risk-benefit test. (Johnson v. United States Steel Corporation, supra, 240 Cal.App.4th at
p. 32; see Soule v. General Motors Corp. (1994) 8 Cal.4th 548, 567 (Soule), Chavez v.
Glock, Inc. (2012) 207 Cal.App.4th 1283, 1303 (Chavez).) Under the consumer
expectations test a product has a design defect if the product, when used in an intended or
reasonably foreseeable manner, fails to perform as safely as an ordinary consumer would
expect. (Merrill v. Navegar, Inc. (2001) 26 Cal.4th 465, 479 (Merrill); Chavez, at
p. 1303.) “[O]rdinary users or consumers of a product may have reasonable, widely
accepted minimum expectations about the circumstances under which it should perform
safely. Consumers govern their own conduct by these expectations, and products on the
market should conform to them.” (Soule, at p. 566.) Under the risk-benefit test a product
has a design defect “if its design embodies ‘excessive preventable danger.”” (Soule, at
p. 567, quoting Barker v. Lull Engineering Co. (1978) 20 Cal.3d 413, 430 (Barker).) A
product’s design embodies excessive preventable danger if the risks of danger inherent in
the design outweigh the benefits of the design. (Soule, at p. 567; Barker, at p. 430.)

To prove a design defect under the risk-benefit test, a plaintiff must present
evidence sufficient to support a finding by the trier of fact that the design proximately
caused the plaintiff™s injuries. If the plaintiff satisfies this burden, then the burden shifts
to the defendant to prove that the product was not defective, i.e., that “the benefits of the
challenged design outweigh the risk of danger inherent in such design.” (Barker, supra,
20 Cal.3d at p. 432; accord, Merrill, supra, 26 Cal.4th at p. 479; Soule, supra, 8 Cal.4th
at p. 567; Collins v. Navistar, Inc. (2013) 214 Cal.App.4th 1486, 1501; Pannu v. Land
Rover North America, Inc. (2011) 191 Cal.App.4th 1298, 1310-1311.) The trier of fact
may consider, “*among other relevant factors, the gravity of the danger posed by the
challenged design, the likelihood that such danger would occur, the mechanical
feasibility of a safer alternative design, the financial cost of an improved design, and the
adverse consequences to the product and to the consumer that would result from an
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alternative design.”” (Merrill, supra, 26 Cal.4th at p. 479, quoting Barker, supra, at
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p. 431.) The issue in this appeal is whether the trier of fact may consider evidence of

industry custom and practice in the risk-benefit analysis.

a. Two Lines of Cases

The Kims rely on a series of Court of Appeal decisions holding or suggesting that
evidence of industry custom and practice is always inadmissible in a strict products
liability action to prove that a product was not (or, presumably, was) defective in design.
The first, Titus v. Bethlehem Steel Corp. (1979) 91 Cal.App.3d 372, did not concern the
admissibility of evidence, but the refusal to give a proper jury instruction. In Titus, which
involved an oil well pump that lacked a safety guard, the court held that the trial court
erred by refusing to instruct the jury on the meaning of a “product defect.” The court
reasoned that, absent such an instruction, the jury might have found that the pump was
not defective because the industry custom and practice was to offer safety guards as
optional equipment. (/d. at pp. 376-379.) Citing Foglio v. Western Auto Supply (1976)
56 Cal. App.3d 470, 477 (Foglio), the court stated that “custom and usage is not a defense
to a cause of action based on strict liability,” and that “on retrial the evidence on custom
and usage as it pertains to the optional sale of the safeguards will be inadmissible . .. .”

(Titus, at pp. 378, 381-382.) ¢

4 In Foglio v. Western Auto Supply, supra, 56 Cal. App.3d 470, the court held that
the trial court erred by instructing the jury to consider evidence of industry custom and
practice “‘on the question whether or not the defendant exercised reasonable care in the
design of the subject lawnmower.”” (/d. at p. 477.) The court stated that the instruction
was improper because it expressed a negligence standard, which was inapplicable in a
strict products lability action. (/bid.) The court did not discuss the issue whether a jury,
properly instructed, could consider evidence of industry custom in a strict products
liability action.



Grimshaw v. Ford Motor Co. (1981) 119 Cal.App.3d 757, decided two years after
Titus, was a strict products liability action involving a Ford Pinto hatchback that erupted
in flames after it was hit from behind by another car. The trial court instructed the jury
on the consumer expectations test, but refused to instruct on the risk-benefit test. (/d. at
p. 801.) After the jury found for the plaintiffs, the defendant argued that the trial court
had erred by rejecting the defendant manufacturer’s proposed instruction on the risk-
benefit test. The court stated that the consumer expectations and risk-benefit tests were
alternative tests, and that the failure to instruct on the risk-benefit test did not prejudice
the defendant. (/d. at pp. 771-772, 801-802.) The court also stated that the defendant’s
proposed instruction would have erroneously allowed the jury to consider the extent to
which the Pinto’s design conformed to the industry norm. The court stated: “In a strict
products liability case, industry custom or usage is irrelevant to the issue of defect.
[Citations.] The Barker court’s enumeration of factors which may be considered under
the risk-benefit test not only fails to mention custom or usage in the industry, the court
otherwise makes clear by implication that they are inappropriate considerations. Barker
contrasts the risk-benefit strict liability test with a negligent design action, stating that
‘the jury’s focus is properly directed to the condition of the product itself, and not to the
reasonableness of the manufacturer’s conduct. [Citations.] [{] Thus, (the [Barker] court
explains) the fact that the manufacturer took reasonable precautions in an attempt to
design a safe product or otherwise acted as a reasonably prudent manufacturer would
have under the circumstances, while perhaps absolving the manufacturer of liability
under a negligence theory, will not preclude the imposition of liability under strict
liability principles if, upon hindsight, the trier of fact concludes that the product’s design
is unsafe to consumers, users, or bystanders. [Citations.]’ In Foglio, we held that an
instruction permitting the jury in a strict products liability case to consider industry
custom or practice in determining whether a design defect existed constituted error.”

(Grimshaw, supra, at p. 803.)
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Next, in McLaughlin v. Sikorsky Aircraft (1983) 148 Cal.App.3d 203, the court
stated that evidence the defendant had manufactured a helicopter according to military
specifications was irrelevant to the plaintiff’s design defect claim and that the admission
of such evidence was error. (/d. at pp. 207-208.) The court in McLaughlin concluded
that, in light of the admission of such evidence, the trial court prejudicially erred by
failing to instruct the jury that the fact the defendant manufactured the helicopter
according to military specifications was not a defense to the plaintiff’s design defect
claim. (Jd. at p. 209.) The court also stated that the trial court properly admitted the
defendant’s evidence of the state of the art of helicopter design. The court distinguished
admissible state-of-the-art evidence from inadmissible evidence of industry custom,
stating, “In reaching this conclusion, we recognize the rule, not involved in this case, that
evidence of industry custom and usage is irrelevant in a products liability case [citations].
The distinction between what are the capabilities of an industry and what practice is
customary in an industry must be kept in mind.” (/d. at p. 210.)

Finally, in Buell-Wilson v. Ford Motor Co. (2006} 141 Cal. App.4th 525 (Buell-

Wilson,),” the court held that the trial court properly excluded evidence comparing a
vehicle’s rollover rate with those of other vehicles. (/4. at pp. 544-546.) The court in
Buell-Wilson stated that evidence of industry custom or safety standards is irrelevant and
inadmissible in strict products liability actions, and that “admission of such evidence is
reversible error.” (Jd. at pp. 544-545.) The court explained that the issue in a strict

products liability action is not whether the defendant exercised reasonable care, but

5 In Ford Motor Co. v. Buell-Wilson (2007) 550 U.8. 931, the United States
Supreme Court vacated the judgment in Buell-Wilson, and remanded the matter to the
Court of Appeal for further consideration in light of Philip Morris USA v. Williams
(2007) 549 U.S. 346, which involved due process limits on the award of punitive
damages. The California Supreme Court and Courts of Appeal have continued to cite
Buell-Wilson for points of law not directly related to the punitive damages issue. (See,
e.g., Boeken v. Philip Morris USA, Inc. (2010) 48 Cal.4th 788, 796; Mansur v. Ford
Motor Co. (2011) 197 Cal.App.4th 1365, 1380.)
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whether the product failed to perform as safely as an ordinary consumer would expect.
(Id. at p. 545.) The Buell-Wilson court also stated that the excluded evidence was not
relevant to the risk-benefit analysis because it is not one of the factors enumerated in or
suggested by the Supreme Court’s opinion in Barker. (Id. at p. 545, citing Grimshaw,
supra, 119 Cal.App.3d at p. 803.) The court in Buell-Wilson concluded that, by
presenting evidence of rollover rates of comparable vehicles, the defendant manufacturer
“improperly sought to show that it met industry standards or custom for rollovers.”
(Buell-Wilson, at p. 545.)

In contrast to these cases, the court in Howard v. Omni Hotels Management Corp.
(2012) 203 Cal.App.4th 403 (Howard) held that the trial court properly considered on
summary judgment evidence that an allegedly defective bathtub complied with technical
standards established by industry trade associations. (/d, at p. 413.) The court in Howard
stated that the defendant manufacturer’s “reliance on industry standards is a factor
legitimately to be considered in the summary judgment proceedings.” (/d. at p. 425.)
The court stated that compliance with industry standards was not a complete defense
under the risk-benefit test, nor was it “*irrelevant,” but instead properly should be taken
into account through expert testimony as part of the design defect balancing process.”
(Id. at p. 426.) The court in Howard distinguished the language in the opinion in Buell-
Wilson, supra, 141 Cal.App.4th at page 545, that “[a] manufacturer cannot defend a
product liability action with evidence it met its industry’s customs or standards on
safety,” by stating that this language only precluded a complete defense based on such
evidence and did not preclude considering such evidence in risk-benefit balancing.%
(Howard, at p. 426.)

6 The court in Howard also distinguished this language from the opinion in Buell-
Wilson “as limited to a discussion of the consumer expectations standard.” (Foward,
supra, 203 Cal. App.4th at pp. 424-425.) The court in Buell-Wilson, however, did not so
limit its discussion. The Buell-Wilson court stated not only that “the issue [in strict
products liability actions] is whether the product fails to perform as the ordinary
consumer would expect” (Buell-Wilson, supra, 141 Cal. App.4th at p. 545), but also that
the excluded evidence was not relevant to the risk-benefit analysis because, “as
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Thus, one line of authority following Titus, supra, 91 Cal.App.3d 372, and
Grimshaw, supra, 119 Cal.App.3d 757, includes cases stating that evidence of industry
custom and practice is irrelevant to the risk-benefit analysis and is inadmissible in a strict
products liability design defect case involving the risk-benefit test. Another authority,
Howard, supra, 203 Cal.App.4th 403, holds that compliance with technical safety
standards established by an industry trade association is an appropriate consideration
under the risk-benefit test and is admissible. It is true that the Titus/Grimshaw line of
cases involved industry custom, while Howard involved trade association industry
standards, but this distinction does not sufficiently explain the differing conclusions.
After all, trade associations consist of manufacturers and other businesses whose conduct
comprises the industry custom and practice. (See Meyer v. Macmillan Pub. Co., Inc.
(S.D.N.Y. 1981) 526 F.Supp. 213, 217 {“[a] trade association is created by its members

precisely for the purpose of representing them™).)

b. A Middle Ground

We are not persuaded either line of authority is entirely correct. Instead, we
conclude that evidence of industry custom and practice may be relevant and, in the
discretion of the trial court, admissible in a strict products liability action, depending on
the nature of the evidence and the purpose for which the party seeking its admission
offers the evidence.

Industry custom may reflect legitimate, independent research and practical
experience regarding the appropriate balance of product safety, cost, and functionality.
(See 1 Owen & Davis on Products Liability (4th ed. 2014) Nature and Proof of
Defectiveness, § 6:9, pp. 575-580; Comment, Custom’s Proper Role in Strict Product
Liability Actions Based on Design Defect (1990) 38 UCLA L.Rev. 439, 466-467.) The

parties in a strict products liability action probably will dispute whether and to what

explained in Grimshaw, the Barker risk/benefit analysis does not allow admission of such
evidence . ...” (Jbid.)
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extent industry custom actually reflects such considerations and whether it strikes the
appropriate balance. But that does not make the evidence inadmissible. Evidence of
compliance with industry custom may tend to show that a product is safe for its
foreseeable uses, while evidence of noncompliance with industry custom may tend to
show that a product is unsafe for its foreseeable uses. Thus, whether offered by the
plaintiff or the defendant, such evidence may be relevant in a strict products liability
action in determining whether a product embodies excessive preventable danger, which is
the ultimate question under the risk-benefit test. (See Pannu v. Land Rover North
America, Inc., supra, 191 Cal.App.4th at pp. 1310-1311.) Evidence of industry custom
also may be relevant to the feasibility of a safer alternative design, and to the
consequences that would result from an alternative design, two of the Barker risk-benefit
factors. (See Comment, supra, 38 UCLA L.Rev. at p. 465.) As the Kims acknowledge
in their reply brief, “[o]ne might use other vehicles for purposes of showing alternative
design or the feasibility of a given improvement.”

Courts in other jurisdictions and commentators generally support the view that it is
appropriate to consider compliance or noncompliance with industry custom in a risk-
benefit analysis in strict products liability design defect cases. (See, e.g., Carter v.
Massey-Ferguson, Inc. (5th Cir. 1983) 716 F.2d 344, 348 (Carter) (applying Texas law);’
Thibault v. Sears, Roebuck & Co. (N.H. 1978) 395 A.2d 843, 850; | Owen & Davis,

7 “Under Texas jurisprudence, evidence of industry custom is relevant to the proof
of negligence by a manufacturer because the reasonableness of the manufacturer’s
conduct is at issue. [Citation.] In a strict liability case, however, the reasonableness of
the manufacturer’s conduct is not at issue; the manufacturer may be held liable even
though he has exercised the utmost care. [Citation.] Thus, the argument is made that
industry custom is not relevant in a strict liability case. [Citations.] This argument,
however, goes too far: evidence need not be dispositive of an issue to be relevant.
[Citation.] Industry custom is relevant in a strict liability case if it has any bearing on the
condition of the product, which is the focus of a strict liability case.” (Carter, supra, 716
F.2d at p. 348.)
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supra, § 6:9, at pp. 578-580 [stating that the majority view is that evidence of applicable
industry custom is admissible in strict products liability cases, and predicting that “[a]s an
outmoded holdover from early, misguided efforts to distinguish strict liability from
negligence, it may be expected that the few courts still clinging to the minority view will
in time swing over to the more logical majority perspective”]; Rest.3d Torts, Products
Liability, § 2, com. d, p. 20 [“[i]ndustry practice may also be relevant to whether the
omission of an alternative design rendered the product not reasonably safe”]; but see
Lewis v. Coffing Hoist Division, Duff-Norton Co., Inc. (Pa. 1987) 528 A.2d 590, 594
(Lewis) [evidence of industry custom is irrelevant and likely to confuse the issues under
Pennsylvania’s defect test].) Other authorities hold, for similar reasons, that it is
appropriate to consider compliance or noncompliance with industry technical standards
established by a nongovernmental organization. (See, e.g., Holtlenkamp v. Rheem Mfg.
Co. (Ariz. Ct. App. 1982) 655 P.2d 32, 36; Union Supply Co. v. Pust (Colo. 1978) 583
P.2d 276, 286-287; Mikolajczyk v. Ford Motor Co. (111. 2008) 901 N.E.2d 329, 335; |
Owen & Davis, supra, § 6:9, pp. 578-580; Vetri, Order Out of Chaos: Products Liability
Design-Defect Law (2009) 43 U. Rich. L.Rev. 1373, 1454-1455.)

The view that evidence of industry custom and practice is always inadmissible in
strict products liability actions derives in large part from the increasingly outmoded
theory that strict products liability is so entirely different from negligence that it should
not share any features with negligence doctrines. (See Buell-Wilson, supra, 141
Cal.App.4th at p. 545; Grimshaw, supra, 119 Cal.App.3d at p. 803; see also Lewis, supra,
528 A.2d at p. 594 [because industry custom is related “to the reasonableness of the
[manufacturer’s] conduct,” such evidence “would have improperly brought into the case
concepts of negligence law”].) For example, in Croninv. JB.E. Olson Corp. (1972) 8
Cal.3d 121 (Cronin), the Supreme Court held that a plaintiff in a strict products liability
action need not prove that a defective product was “unreasonably dangerous” to establish
a design defect. (/d. at pp. 134-135.) The Supreme Court stated that such a proof

requirement “rings of negligence” (id. at p. 132), and that imposing such a burden on the
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plaintiff would undermine “the very purpose of our pioneering efforts in this field . . . to
relieve the plaintiff from problems of proof inherent in pursuing negligence” (id. at
p. 133).

More recently, however, the Supreme Court has rejected the argument that rules
derived from negligence law are incompatible with strict products liability, and has
incorporated negligence principles into strict products liability doctrine. In Barker,
supra, 20 Cal.3d 413, the Supreme Court held that the risk-benefit test is an appropriate
means to determine the existence of a design defect as an alternative to the consumer
expectations test. (/d. at p. 435.) The Supreme Court acknowledged that risk-benefit
balancing in some ways may resemble a negligence inquiry (id. at p. 434), and stated that
“most of the evidentiary matters which may be relevant to the determination of the
adequacy of a product’s design under the ‘risk-benefit’ standard — e.g., the feasibility and
cost of alternate designs — are similar to issues typically presented in a negligent design
case.” (/d. at p.431.) The court stated, however, that the two inquiries are not identical,
because risk-benefit balancing focuses on the product’s condition rather than the
reasonableness of the defendant’s conduct. (/d. at p. 434.) By shifting the burden of
proof to the defendant, the risk-benefit test reduces the plaintiff’s burden consistent with
strict liability principles. (/d. at p. 433.) The Supreme Court therefore rejected the
argument that risk-benefit balancing was inappropriate in a strict products liability action.
(Ibid.)

The California Supreme Court has continued to incorporate negligence concepts
into strict products liability doctrine. In Daly v. General Motors Corp. (1978) 20 Cal.3d
725 the Supreme Court held that principles of comparative negligence apply to strict
products liability cases. (/d. at p. 742.) The court stated, ‘“While fully recognizing the
theoretical and semantic distinctions between the twin principles of strict products
liability and traditional negligence, we think they can be blended or accommodated.” (/d.
at p. 734.) In Anderson v. Owens-Corning Fiberglas Corp. (1991) 53 Cal.3d 987
(Anderson) the Supreme Court held that evidence of the state of the art at the time of the

product’s manufacture or distribution is admissible in strict products liability failure-to-
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warn cases. The court rejected the argument that the admission of such evidence would
“improperly infuse negligence concepts into strict liability cases,” stating that “the claim
that a particular component ‘rings of” or ‘sounds in’ negligence has not precluded its
acceptance in the context of strict liability.”8 (/. at p. 1001.) And in Johnson v.
American Standard, Inc. (2008) 43 Cal.4th 56 the Supreme Court held that the
sophisticated user defense applies in strict products liability failure-to-warn cases. (/d. at
p. 74.) The cowrt stated, “[W]e have repeatedly held that strict products liability law in
California may incorporate negligence concepts without undermining the principles
fundamental to a strict liability claim. [Citations.]” (/d. at p. 73; see Merrill, supra, 26
Cal.4th at p. 480 [“over the years, we have incorporated a number of negligence
principles into the strict liability doctrine, including Barker’s risk/benefit test”].)

Following the Supreme Court’s direction in this area, we depart from those cases
stating that evidence of industry custom is irrelevant to the risk-benefit analysis and
always inadmissible in a strict products liability case involving the risk-benefit test. The
fact that such evidence may also be relevant to the standard of care in a negligence action
does not justify its categorical exclusion in a strict products liability case. Nor do we
follow the suggestion in Howard, supra, 203 Cal.App.4th 403, that evidence of industry
custom is always admissible in a strict products liability case. Instead, we conclude that
evidence of industry custom may be relevant to the risk-benefit analysis and admissible
in a strict products liability action, depending on the nature of the evidence and the
purpose for which it is offered. Either side may seek to introduce evidence of industry
custom and practice, and the trial court has discretion to exclude it if it is not relevant to
the issues in the case, if under Evidence Code section 352 its probative value is

substantially outweighed by the risk of undue prejudice or confusion of the issues, or if

8 The Supreme Court in Anderson also noted that on the same day as the Cronin
decision the Supreme Court decided Lugue v. McLean (1972) 8 Cal.3d 136, 145, which
held that a plaintiff’s assumption of risk is a defense to strict products liability.
(Anderson, supra, 53 Cal.3d at p. 1001.)
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the evidence is otherwise inadmissible. (Cf. Pannu v. Land Rover North America, Inc.,
supra, 191 Cal.App.4th at pp. 1320-1321 [trial court has discretion under Evidence Code

section 352 to exclude evidence of compliance with FMVSS].)

c. Some Examples from This Case

Under our approach, evidence of industry custom and practice may be relevant to
several of the factors in the risk-benefit analysis. (See Merrill, supra, 26 Cal.4th at p.
479, Barker, supra, 20 Cal.3d at p. 431.) For example, evidence that a manufacturer’s
competitors tried to produce a safer alternative design for a product, but the alternative
design malfunctioned or functioned only at an unsustainable cost, would be relevant to
the mechanical feasibility factor, as would evidence that such a design by a competitor
was functional and cost-effective. Indeed, in this case, counsel for the Kims conceded at
oral argument that evidence, if there were any, that other truck manufacturers included
ESC on their pickup trucks would be admissible, as relevant to the feasibility factor of the
risk-benefit analysis. Similarly, evidence that a competitor’s alternative design made the
product less efficient or desirable to the consumer would be relevant to the adverse
consequences factor, as would contrary evidence. Even the aesthetics of a competitor’s
alternative design might be relevant. (See Bell v. Bayerische Motoren Werke
Aktiengesellschaft (2010) 181 Cal.App.4th 1108, 1130-1131 [“a jury properly may
consider aesthetics in balancing the benefits of a challenged design against the risk of
danger inherent in the design”].)

Other evidence of industry custom and practice, however, may not be admissible.
Toyota’s brief includes some good examples. Toyota argues that evidence “competing
trucks did not offer ESC” was relevant in this case because it “demonstrated that making
ESC standard would have put the Tundra at a competitive disadvantage” and “would
have made the Tundra less marketable and less attractive to consumers,” which is
relevant to the “adverse consequence([s] to the product and consumer” factor of the risk-
benefit analysis. That is not what this factor means. Putting the product at a

“competitive disadvantage” is an adverse consequence to the manufacturer, not to the
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consumer or the product. Toyota also argues that evidence that the pickup trucks of its
competitors did not have ESC was relevant to the “gravity posed” and “likelihood the
danger would occur” risk-benefit factors because “[i]f the Tundra was defective because
it lacked ESC, then every other pickup in 2005 was defective,” which “made [the Kims’]
claims of danger less credible.” This is actually a prime example of when industry
customn and practice would not be admissible. The fact that all of the manufacturers in an
industry make the product the same way is not relevant because it does not tend to prove
the product is not dangerous: All manufacturers may be producing an unsafe product.
On the other hand, Toyota correctly argues that evidence about pickup trucks
manufactured by its competitors was relevant to rebut some of the Kims’ arguments. For
example, the Kims argued that pickup trucks are similar to SUVs, SUVs had ESC, and
Toyota was going to make ESC standard on its trucks until it learned its competitors were
not going to do so. Counsel for the Kims argued at the hearing on motion in limine No. 4
that “the only [Toyota] vehicles that didn’t have ESC on them were [its] trucks and, of
course, SUVs are considered to be like trucks . . . and they all had ESC as standard since
2001,” but Toyota decided not to put ESC on trucks, even though Toyota initially
intended to do so, “because their competitors didn’t do it.” Counsel for the Kims also
told the jury in opening statement that the evidence would show that ESC was standard
on Toyota’s SUVs, Toyota understood that SUVs and pickup trucks have similar
“controllability problems,” Toyota was going to make ESC standard on its trucks by 2005
because Ford was going to do so, but Toyota changed its mind and decided to make ESC
optional when it learned that Ford was not going to make it standard. Thus, evidence
regarding the decision by at least one of Toyota's competitors whether to implement ESC
in pickup trucks would have been admissible to rebut the Kims’ claim of why Toyota had

not included ESC on its trucks as standard equipment.

2. The Admissibility of the Evidence in This Case
The principal issue in this appeal is whether the trial court abused its discretion in

denying the Kims’ motion in limine No. 4, which sought to exclude all evidence
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comparing the Toyota Tundra to its competitors in the industry based on the line of
authority stating that evidence of industry custom and practice is always inadmissible.
Because we conclude the per se rule of inadmissibility of such evidence is not correct, the
trial court properly denied the motion.

The Kims argue that the trial court “not only denied” motion in limine No. 4, but
also “allowed Toyota to bring in a raft of evidence to the effect that other manufacture[r]s
were not offering ESC on full size pick-ups and other vehicles.” The Kims cite three
portions of the record where they suggest the trial court improperly allowed the jury to
hear testimony aboui Toyota’s competitors. First, they cite to a series of questions
counsel for Toyota asked Papelis, arguing that Toyota “was allowed to examine experts
about the failure of other manufacturers to offer ESC on their trucks and on the
FMVSS.™ The Kims’ argument, however, is not based on a fair representation of the
record. Their opening brief points to five questions counsel for Toyota asked Papelis on
cross-examination about other truck manufacturers or the FMVSS:

(1)  “Q: And with respect to peer vehicles and peer-vehicle manufacturers,
are you aware of any other pickup truck in the '05 years as far as domestic producers that
had ESC technology in pickup trucks?”

(2) “Q: And do you have any working knowledge or understanding of the
[FMVSS]?”

(3) “Q: Andyoudon't have any quarrel with the fact that the *05 [T)undra
complied with and exceeded all requirements in the FMVSS?”

(49) *“Q: And do you know anything about when the [FMVSS] first addressed
ESC?”

(5) “Q: Would it surprise you to know that Toyota was one of the earlier
developers of ESC technology also known in Toyota as VSC?”

9 The Kims do not appeal the admissibility of any evidence “of compliance with
FMVSS standards.” They concede that “an industry technical standard (like government
standards) may be relevant in assessing the suitability of a given design.”
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The Kims, however, do not provide Papelis’s answers to these questions, instead
using ellipses to skip over the answers in order to quote the next question. The transcript
shows that these were Papelis’s answers:

(1)  “Whether I know that, that doesn’t mean anything because I may be
ignorant in terms of the motives and what’s available. Again, it’s not my expertise, I
don’t remember a lot of facts about every car, things like that. We don’t buy cars
frequently. So there may be, there may not, but whether I know of it or not, I don’t think
is ~ means much really.”

(2)  “I have some exposure to it.”

(3) “That’s not my purview, so I don’t have an opinion either/or.”

(4) “My familiarity with ESC is on a technical basis in terms of when
engineers and researchers, auto companies present results. The regulatory aspect of it is
not my purview.”

(5)  “Few things surprise me anymore, but, no, that particular fact doesn’t
surprise me either.”

The record thus reveals that counsel for Toyota’s questioning of Papelis did not
elicit any testimony about Toyota’s competitors or industry custom and practice because
there were no substantive answers to counsel’s questions. Counsel’s questions are not
evidence. (See Cuenca v. Safeway San Francisco Employees Federal Credit Union
(1986) 180 Cal.App.3d 985, 998.) And the trial court instructed the jury on this point
pursuant to CACI No. 5002, “The attorneys’ questions are not evidence. Only the
witnesses’ answers are evidence. You should not think that something is true just
because an attorney’s question suggested that it was true.” In any event, the Kims did not
object to any of these questions.

Next, the Kims cite Lobenstein’s testimony in response to questioning by counsel
for the Kims about other truck manufacturers:

“Q:  Was there any surprise to you that the take rate on VSC was so low in view
of your knowledge of the efficacy of VSC, let alone the public’s knowledge?

“A:  No other full-size pickup was offering VSC at the time, so --
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“Q: Iknow that’s your mantra. You want to talk about competitors. I'll ask
you about that in just a second.

“[Counsel for Toyota:] Objection.

“The Court; The objection is sustained -- you may answer.

“A:  No one else had VSC at the time in a full-size truck, so we didn’t have any
expectations. We made the option available to consumers and we wanted to see what the
demand was. So 1 don’t believe that I was surprised at the take rate at the time.

“Q: Okay. So you are saying that because Ford and Dodge weren’t offering
VSC, you didn’t want to lose your competitive advantage by incurring the extra cost for
VSC even though your engineers were telling you to do so?

“A:  We were trying to make a vehicle, produce a vehicle that met the
customer’s needs based on price, based on future availability, and at the time we felt like
optional VSC was the best decision.”

Q.  Well, are you saying . . . you omitted what [Toyota] is telling you, the
safety features that they thought to be standard, because your competitors were likewise
omitting it?

“A:  We studied what our competitors had and we studied what our customers
wanted, and we made the feature available as an option so if somebody wanted it, they
could have it.”

These questions, to which counsel for the Kims obviously did not object because
he was asking them, were proper and sought information that was relevant to the Kims’
products liability claim. Counsel for the Kims first asked if Lobenstein had been
surprised by the low number of customers who had decided to buy VSC as an option (i.e.,
the “take rate”), and Lobenstein answered that he was not surprised because, given the
absence of VSC in full-size trucks in the market at the time, he had no expectations about
the number of customers who would select it as an option. There was nothing improper
about this line of inquiry or the witness’s answers, and, even if there were, counsel for the
Kims did not move to strike any of the answers or request a limiting instruction. The

other questions by counsel for the Kims were designed to show that Toyota was making
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VSC optional on its trucks, rather than standard as the engineers had suggested, because
Toyota’s competitors were not making VSC standard. This was also a proper line of
questioning designed to show the jury that Toyota was ignoring the advice of its
engineers and putting profit over safety, and illustrates how the plaintiff in a products
liability case can properly introduce evidence of industry custom or practice.

Finally, the Kims cite Lobenstein’s testimony during questioning by counsel for
Toyota about industry custom or practice:

“Q:  Were any other trucks, pickup trucks, available on the market in 2005 with
standard VSC?

“A:  No. There were none.

“Q:  And to your knowledge was the Tundra the first that had it as an option?

“A:  Yes. Tundra was the first full-size truck to have VSC as an option.

“Q: Now...that’s eight, nine years ago -

“A: Yes.
“Q:  --is this discussion was being had?
“A: Yes.

“Q: Now, if we come to today, are there continuing to be new technologies,
new safety technologies that are being implemented and phased into Toyota and other
vehicles?

“A:  Sure. Right now there is technology like backup cameras, lane departure
warnings, lane keep assist, which helps the driver stay in their lane, pre-collision
warning. There [are] lots of new safety features that are slowing working . . . their way
into the market.”

Lobenstein then testified that these safety features included optional equipment
that had not yet become standard, such as backup cameras, active cruise control, pre-
collision sensors, and lane departure warnings. Lobenstein also said that adding one of
these developing safety features raised the price of the vehicle. For example, a lane
departure warning could price a $15,000 car like the Toyota Corolla “out of the market,

and customers wouldn’t purchase [the] car.”

23




Counsel for the Kims did not object to these questions, and to the extent counsel
objected to other questions in this general area of questioning, the Kims do not argue that
any particular evidentiary ruling was an abuse of discretion. Counsel for the Kims had
" previously acknowledged that the admissibility of this evidence would depend on the
purpose for which Toyota offered it.!0 At the hearing on motion in limine No. 4, counsel
for the Kims stated, “I guess what I'm asking for is that if and when this evidence is
received, it be for a limiting instruction as to a reason why it’s being offered is to explain
why they did or didn’t do what they did under the risk benefit doctrine.” In ruling on the
motion, the court stated, “Counsel, you are certainly welcome to prepare a limiting
instruction that you’d like and I’ll certainly review it and we’ll litigate that instruction at
the appropriate time,” and counsel for the Kims stated, “Understood.” Yet, when
Lobenstein testified about the availability of ESC on other pickup trucks in the market,
the Kims did not object, ask for the reason Toyota was offering the evidence, or request
or propose a limiting instruction. In the absence of a specific objection or request for a
limiting instruction, we cannot conclude that the court erred by admitting Lobenstein’s
testimony.

Because the Kims did not object at trial to any specific questions asked by counsel
for Toyota that may have called for testimony about the custom and practice in the
automotive industry, nor did they propose a limiting instruction as they said they would

and as the court said it would consider, the trial court did not err by admitting the

10 For example, if Toyota was trying to prove that the 2005 Tundra was not defective
because no other pickup trucks in the industry had ESC standard and Toyota was the first
manufacturer to offer ESC as an option, the evidence might not have been relevant. In
that circumstance, counsel for Toyota might have had to rephrase the question, or the
Kims may have been entitled to a limiting instruction. Similarly, as discussed, the
testimony suggesting that adding a safety feature to a vehicle might increase the cost and
negatively affect sales also might be inadmissible. Conversely, the testimony about how
new safety technologies evolve and are phased in to vehicles in general, first as an option
and then as standard equipment, is relevant to the risk-benefit analysis, and the two
questions by counsel for Toyota about the state of the ESC in the pickup market in 2005
may have been valid introductory questions to that line of inquiry.
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evidence about Toyota’s competitors. The court did not abuse its discretion in denying

motion in limine No. 4 or admitting the testimony by Papelis or Lobenstein.

B. The Trial Court Properly Refused the Kims’ Proposed Instructions on
Federal Motor Vehicle Safety Standards and Industry Custom

The Kims argue that the trial court erred by refusing their proposed instructions on
FMVSS and industry custom. “‘A party is entitled upon request to correct,
nonargumentative instructions on every theory of the case advanced by him [or her]
which is supported by substantial evidence.” [Citation.] A court may refuse a proposed
instruction that incorrectly states the law or is argumentative, misleading, or incomplete.
[Citations.] A court also may refuse an instruction requested by a party when the legal
point is adequately covered by other instructions given. [Citation.]” (4lamo v. Practice
Management Information Corp. (2013) 219 Cal. App.4th 466, 475.) We independently
review the trial court’s refusal to give a proposed instruction, viewing the evidence in the
light most favorable to the appellant. (Uriell v. Regents of University of California
(2015) 234 Cal.App.4th 735, 743.)

The Kims’ proposed instruction No. 19 stated, in relevant part, “it is no defense
that the design of the Tundra complied with Federal Motor Vehicle Safety Standards, or
that the design met the standards of the motor vehicle industry at the time the Tundra was
produced, or that Toyota’s competitors sold vehicles that were no safer than the Tundra,
or had the same design defects, or lacked the same safety equipment.” The Kims do not
argue that compliance with FMVSS was an improper consideration under the risk-benefit
test. Instead, they argue that their proposed instruction No. 19 would have ensured that
the jury did not defer to FMVSS or industry custom rather than apply the risk-benefit test.

The trial court properly refused proposed instruction No. 19 as misleading,
argumentative, and incomplete. It was misleading because the jury might have
understood that the language “it is no defense” in this context meant that the referenced
government and industry standards were irrelevant to the existence of a design defect,

when, as discussed, such standards in fact may be relevant. (See Veronese v. Lucasfilm
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Ltd. (2012) 212 Cal.App.4th 1, 24-26 [a proposed instruction that a particular concern is
“‘not a defense’” was potentially misleading because the concern was not necessarily
irrelevant].) The proposed instruction was argumentative because the reference to “the
same design defects” suggested that the Tundra was defective. (See Powerhouse
Motorsports Group, Inc. v. Yamaha Motor Corp., U.S.A. (2013) 221 Cal.App.4th 867,
882 [the trial court properly refused a proposed instruction as argumentative]; Santillan v,
Roman Catholic Bishop of Fresno (2012) 202 Cal.App.4th 708, 725-726 [same].) A
more balanced and complete instruction would have stated that the jury could consider
Toyota’s compliance or noncompliance with FMVSS and industry custom in applying
the risk-benefit test, but that such compliance or noncompliance is not dispositive. (See
O 'Neill v. Novartis Consumer Health, Inc, (2007) 147 Cal. App.4th 1388, 1392-1393
[trial court properly refused a proposed instruction stating that compliance with Food and
Drug Administration (FDA) regulations was “not a defense” to a strict products liability
design defense claim, and instead properly instructed the jury that “*FDA action or
inaction, though not dispositive, may be considered’”].)

The Kims also challenge the refusal of their proposed instructions Nos. 20, 21, and
22. The Kims, however, fail to discuss the language of those instructions in their opening
brief or demonstrate that these instructions were proper. {See Blevin v. Coastal Surgical
Institute (2015) 232 Cal. App.4th 1321, 1330 [appellant has burden to show that refusal to

give an instruction was error].)

C. The Trial Court Did Not Abuse Its Discretion by Excluding Certain
Exhibits
The Kims argue that the trial court erred by excluding three documents, totaling
50 pages, which, among other things, included references and discussions to the
effectiveness of VSC and recommendations that Toyota make VSC standard on Toyota
vehicles. “Trial court rulings on the admissibility of evidence, whether in limine or
during trial, are generally reviewed for abuse of discretion.” (Pannu v. Land Rover North

America, Inc., supra, 191 Cal.App.4th at p. 1317, see People v. Goldsmith (2014) 59
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Cal.4th 258, 266 (Goldsmith), Zhou v. Unisource Worldwide, Inc. (2007) 157
Cal.App.4th 1471, 1476.)

The documents the trial court excluded, Exhibits 44, 93, and 94, appear to be
copies of PowerPoint slides. Exhibits 44 and 93 are both entitled, “The strategy to
Dynamic Rollover NCAP,” and state under the title, “Chassis System Development Div.”
Exhibit 94 is primarily in Japanese, but it includes some pages in English. The three
documents include charts and graphs purportedly depicting the incidence of injuries and
deaths in collisions with and without VSC and the incidence of rollover accidents. They
also show the results of some rollover tests on Toyota cars, trucks, and minivans. Both
Exhibit 44 and Exhibit 93 state, “VSC is indispensible for Pickups.” Exhibit 94 states
that VSC could reduce loss of control in single-vehicle accidents and prevent some
rollovers, and that Toyota should provide VSC as standard equipment in all Toyota
pickups.

The trial court initially sustained Toyota’s objection based on lack of
authentication, but then asked the parties to brief the issue of the documents’
admissibility. Toyota argued that the Kims had not presented any evidence identifying
the authors or recipients of the documents or any evidence concerning the documents’
creation or use. Toyota argued that there was no evidence Toyota employees or agents
had authorized the documents. Toyota also argued that the documents were inadmissible
hearsay and that the hearsay exceptions for statements authorized by a party (Evid. Code,
§ 1222) and business records (id., § 1271) did not apply. Finally, Toyota argued that the
documents were inadmissible under Evidence Code section 352 because the danger of
undue prejudice substantially outweighed their probative value.

The Kims argued that there were sufficient facts for the jury to find that Toyota
had created the documents because of the contents of the documents, and because Toyota
had produced the documents in discovery and had sought a protective order designating
the documents as confidential. The Kims also argued that the hearsay exceptions for
prior statements by a party to the action (Evid. Code, § 1220) and statements authorized
by a party (id., § 1222) applied. The Kims also argued that, even if the documents were
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not admissible to prove the truth of the statements about VSC, they were admissible to
show Toyota’s awareness of the danger of driving vehicles without VSC and of
recommendations to make VSC standard equipment.

At a hearing outside the presence of the jury, the trial court stated about the three
PowerPoint documents, “I'm very concerned about the stats they use, et cetera. I have no
idea whether they’re true or not, and it would be unfair to have the jury look at that and
be able to view that and consider that as being true. . . . [A]s far as the underlying data
that they point to, there is a real problem with that. There is no way to know whether
that's accurate, whether it’s reliable, what is the source of it. That’s a huge problem with
that.” The court then overruled Toyota’s authentication objection, but sustained the
objections based on Evidence Code section 352 and hearsay. The court stated, “there is a
lot of hearsay in there,” and, “I’'m excluding it under the basis of 352 and the O'Neill case
that there is an insufficient basis to establish who said it and that the person was
authorized to make that statement on behalf of Toyota.”!!

On appeal the Kims argue that statements in the documents were not hearsay, that
hearsay exceptions applied, and that there was no substantial danger of undue prejudice
or other basis for excluding the documents under Evidence Code section 352. They also
renew their argument that they provided sufficient evidence to authenticate the
documents.

The three documents included numerous charts, graphs, statistics, and acronyms
that, without explanation, would have been confusing to the jury. For example,

Exhibit 44 included several charts labeled “Dynamic Rollover NCAP tests Results,” each
with columns headed “SSF-NCAP,” “Dynamic NCAP Result,” as well as other columns.
The information in the documents included graphics, pie charts, stars, and bar graphs of

different colors, the significance of which is not readily apparent, and a chart graphing

1 Presumably, the court was referring to O 'Neill v. Novartis Consumer Health, Inc.,
supra, 147 Cal.App.4th 1388, which involved an individual’s authority to make a
statement on behalf of a company under Evidence Code section 1222. (See id. at

pp. 1402-1403.)
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center of gravity height against millimeters of tread that looks like a disjointed map of the
solar system. Some of the information in the documents concerned rollovers rather than
the kind of single vehicle accident that occurred here. The documents also included
information about whether Toyota’s competitors had provided ESC in their sport utility
vehicles either as standard or optional equipment. No one at trial was able to explain
what these documents were or where they came from. Counsel for the Kims did not call
any witnesses who could describe what the documents were, explain the meaning of the
charts, graphs, abbreviations, and acronyms, or provide some context for the documents,
nor did the Kims offer redacted versions of these documents that excluded the statistical
and other confusing information. Lobenstein, who was testifying in the Kims’ case-in-
chief when they tried to introduce the documents into evidence, was not familiar with and
did not have any knowledge about any of the documents.

The risk of confusion and undue prejudice from placing before the jury
complicated PowerPoint slides with undefined technical jargon and unexplained graphics
was great. And the probative value was slight because there was other evidence of what
the Kims wanted to use the documents to show: that Toyota engineers had recommended
VSC for its pickup trucks. For example, Lobenstein testified repeatedly (at least five
times) in response to questioning by counsel for the Kims that Toyota engineers had
recommended making VSC standard equipment for the Tundra, and Toyota did not
dispute this testimony. In addition, Papelis testified as to many of the statistics regarding
the effectiveness of ESC that were contained in the excluded PowerPoint slides, and

Toyota conceded at trial that those statistics were correct.!2

12 Counsel for Toyota stated during closing argument: “One half of the opinions
rendered by Dr. Papelis are valid, pretty valid stuff. The simulator studies that he did and
the paper that he wrote concluded that VSC does prevent and can reduce the number of
rollover and some loss-of-control accidents. I agree. Toyota agrees. Their study
concluded, I believe, a 30-to-35-percent reduction. . . . That data seems to be shaking out
as fairly accurate. I'm not going to tell you to disregard that.”
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A trial court may exclude evidence if the danger of undue prejudice, confusing the
issues, or misleading the jury substantially outweighs its probative value. (Evid. Code,

§ 352.) A trial court has broad discretion to exclude evidence under Evidence Code
section 352. (Colombo v. BRP US Inc. (2014) 230 Cal. App.4th 1442, 1483.) The trial
court was amply justified, and did not abuse its discretion, in concluding that the danger
of confusing the issues and misleading the jury regarding the source and significance of
the documents, and the danger of undue prejudice caused by the admission of evidence
that no one could explain to the jury, substantially outweighed the probative value of the
exhibits.

In addition, as Toyota argued, authentication was a problem. (See Ceja v.
Department of Transportation (2011) 201 Cal.App.4th 1475, 1483 [“if the exclusion of
evidence is proper on any theory, the exclusion must be sustained™]; Philip Chang &
Sons Associates v. La Casa Novato (1986) 177 Cal.App.3d 159, 173 [“[i]f the exclusion
is proper upon any theory of law applicable to the . . . case, the exclusion must be
sustained regardless of the particular considerations which may have motivated the trial
court to its decision”]; see also Davey v. Southern Pac. Co. (1897) 116 Cal. 325, 330
[“[a]n objection to evidence is but a reason offered for its exclusion,” and if the objection
is “sustained, and there appears any other reason for which the evidence should have
been excluded, the ruling must stand”].) “Authentication of a writing means (a) the
introduction of evidence sufficient to sustain a finding that it is the writing that the
proponent of the evidence claims it is or (b) the establishment of such facts by any other
means provided by law.” (Evid. Code,, § 1400.) A writing’s proponent has the burden of
producing evidence of its authenticity, and the writing is admissible only if the trial court
finds that there is sufficient evidence to sustain a finding of authenticity, (/d., § 403,
subd. (a) & (a)(3).) “As explained by the California Law Revision Commission’s
comment to section 1400, ‘[blefore any tangible object may be admitted into evidence,
the party seeking to introduce the object must make a preliminary showing that the object
is in some way relevant to the issues to be decided in the action. When the object sought

to be introduced is a writing, this preliminary showing of relevancy usually entails some
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proof that the writing is authentic—i.e., that the writing was made or signed by its
purported maker. Hence, this showing is normally referred to as “authentication” of the
writing.”” (Goldsmith, supra, 59 Cal.4th at pp. 266-267.) “The means of authenticating a
writing are not limited to those specified in the Evidence Code. [Citations.] For
example, a writing can be authenticated by circumstantial evidence and by its contents.”
(People v. Skiles (2011) 51 Cal.4th 1178, 1187.)

The Kims offered no evidence to authenticate the three documents other than the
documents. No one testified about who had authored the documents, who had received
them, or how they were used. Although the Kims argued that Toyota had produced the
documents in discovery and sought to protect them as confidential, they did not present
any evidence at trial of these purported facts. More important, the fact that a party
produces a document in discovery does not authenticate the document. And contrary to
the Kims’ assertion, Toyota did not admit the documents’ authenticity (see Evid. Code,
§ 1414, subd. (a)). The documents did not have a Toyota logo, and they did not identify
any Toyota employee as their author.!? The documents do refer to Toyota vehicles,
VSC’s potential safety benefits, and potential benefits to Toyota’s reputation for safety,
but those references alone do not support a finding that Toyota or its authorized agents

authored the documents.

D. The Trial Court Did Not Err in Refusing To Instruct the Jury on the
Consumer Expectations Test
The Kims argue that the trial court erred by refusing to instruct the jury on the
consumer expectations test. The consumer expectations test, however, did not apply to

this case.

13 Exhibits 44 and 93 include the words, “Chassis System Development Div.,” but
the Kims do not cite to any evidence identifying that group as a division of Toyota.
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“[Wihether a plaintiff may proceed under the consumer expectation test or
whether design defect must be assessed solely under the risk-benefit test is dependent
upon the particular facts in each case.” (Chavez, supra, 207 Cal.App.4th at p. 1310.)
The consumer expectations test applies “where the minimum safety of a product is
within the common knowledge of lay jurors” who can form reasonable expectations
about the product’s safety in the context of a particular accident. (Soule, supra, 8 Cal.4th
at pp. 567-569; Chavez, at p. 1310.) The test is inapplicable to a complex product if
ordinary consumers would not understand how safe the manufacturer can make the
product against foreseeable hazards. (Soule, supra, at pp. 566-567.) “Because ‘“[i]n
many situations . . . the consumer would have no idea how safe[ly] the product could be

k224

made,”” the consumer expectation test is ‘reserved for those cases in which the everyday
experience of the product’s users permits a conclusion that the product’s design violated
minimum safety assumptions, and is thus defective regardless of expert opinion about the
merits of the design.” [Citation.] In those cases where an injury has been caused ‘in a
way that does not engage its ordinary consumers’ reasonable minimum assumptions
about safe performance’ [citation], and the plaintiff's theory of defect seeks to examine
the behavior of ‘obscure components . . . under . . . complex circumstances’ outside the
ordinary experience of the consumer, the consumer expectation test is inapplicable; and
defect may only be proved by resort to the risk-benefit analysis.” (Chavez, at p. 1310,
italics omitted.)

The Kims’ theory at trial was that their Tundra was defective because it lacked
ESC, an obscure and complex electronic component. They did not rely on the
understanding and expectation of an ordinary consumer concerning the vehicle’s safety in
seeking to establish a defect. Instead, by relying on expert testimony to explain what
ESC is and how it functions, the Kims implicitly acknowledged that the ordinary
consumer was unfamiliar with ESC, did not understand its functioning or safety
implications, and would have no reasonable expectation about the impact of ESC or its

absence on a vehicle’s safety. (See Soule, supra, 8 Cal.4th at p. 567 [“the ordinary

consumer of an automobile simply has ‘no idea’ how it should perform in all foreseeable

32




situations, or how safe it should be made against all foreseeable hazards”].) Therefore,
the consumer expectations test was inapplicable, and the trial court properly refused to
instruct the jury on the consumer expectations test. (See Morson v. Superior Court
(2001) 90 Cal.App.4th 775, 795 [the trial court properly refused to instruct on the
consumer expectations test]; Pruitt v. General Motors Corp. (1999) 72 Cal.App.4th 1480,
1483-1484 [same].)

E. The Trial Court Did Not Abuse Its Discretion in Limiting Counsel for the
Kims’ Rebuttal Argument

The Kims argue that the trial court abused its discretion by cutting off their
rebuttal argument with only a three-minute warning. The Kims contend that the trial
court’s actions left them with insufficient time to rebut Toyota’s closing argument that
the jurors should “focus on the term ‘defect’ in the verdict form without regard to the
definition of ‘defect” in CACI 1204, and the defendant’s burden . . . to demonstrate that
Tundra design, in the absence of ESC, did not incorporate excessive preventable danger.”
The Kims also argue that they did not have enough time to rebut Toyota’s arguments
regarding the significance of the evidence that Toyota’s competitors did not offer ESC in
pickup trucks and the sequence of events preceding the accident.

Counsel for the Kims made his initial closing argument, which the trial court later
stated lasted “about two hours,” on Friday, November 30, 2012, Counsel for Toyota
began his closing argument that afternoon and completed it in the morning on Monday,
December 3, 2012, The trial court then stated, at approximately 10:15 a.m., “At this
time we’ll take the morning recess unless you want to go until 11 o’clock?” Counsel for
the Kims responded, “Yeah. Let me go until 11 o’clock and we’ll have a recess.” The
court stated, “Are we okay until 11 o’clock? Okay.” Counsel for the Kims proceeded to
give his rebuttal argument until the court told counsel for the Kims a few minutes before
11:00 a.m., “you have three minutes left.” Counsel requested clarification and stated that

he must have misunderstood the court’s prior statement and he could not complete his
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argument in that amount of time. The court told counsel to do his best, and counsel
concluded his argument.

The trial court later denied the Kims’ request to reopen argument. The court
stated that it had intended to skip the morning break and end argument at 11:00 a.m., and
stated that the court did not understand how counsel for the Kims could have believed
otherwise. When the Kims subsequently challenged the time limitation on their rebuttal
argument in their new trial motion, the court acknowledged at that time that the
reporter’s transcript reflected that the court had not made clear its intention to end
argument at 11:00 a.m. The court stated, however, that the Kims had unlimited time for
their closing argument and 40 minutes for their rebuttal argument, and that there was no
miscarriage of justice. The court denied the new trial motion.

“A trial court has the inherent authority and responsibility to fairly and efficiently
administer the judicial proceedings before it. [Citations.] This authority includes the
power to supervise proceedings for the orderly conduct of the court’s business and to
guard against inept procedures and unnecessary indulgences that tend to delay the
conduct of its proceedings.” (California Crane School, Inc. v. National Con. for
Certification of Crane Operators (2014) 226 Cal.App.4th 12, 22.) A trial court has
discretion in civil cases to impose reasonable limits on closing arguments. (Bates v.
Newman (1953) 121 Cal.App.2d 800, 809-810; Rosenfield v. Vosper (1948) 86
Cal.App.2d 687, 695; Ackerman v. Griggs (1930) 109 Cal.App. 365, 369; see also Code
Civ. Proc., § 128, subd. (a)(3) [every court has the power “[t]o provide for the orderly
conduct of proceedings before it”].) We review the trial court’s trial time management
rulings for abuse of discretion. (California Crane School, at pp. 17, 24.)

The record suggests that counsel for the Kims may have been sincere in his
expression of surprise when shortly before 11:00 a.m. the trial court allowed him only
three minutes to complete his closing argument. Most trial lawyers and trial judges,
however, would understand a statement by the court that it would take a recess “[a]t this
time” unless counsel “want[ed] to go until” 11:00 a.m. to mean that the court will delay a

recess if counsel wanted to conclude his or her argument by the specified time (because
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otherwise there is no reason to delay a recess).!* At most there may have been a
misunderstanding regarding the court’s statement. In any event, the issue is whether the
court prejudicially abused its discretion by limiting the duration of rebuttal argument by
counsel for the Kims.

Although it may have been better practice to allow counsel additional rebuttal
argument for a short period of time after the break, the trial court did not abuse its
discretion. Counsel for the Kims was able argue to the jury the issues he claimed he was
unable to discuss in his rebuttal argument. Counsel for the Kims emphasized the risk-
benefit instruction (CACI No. 1204) in his initial closing argument and read the elements
to the jury. He stated that the question on the verdict form whether the Tundra contained
a design defect “ties . . . directly” into that instruction. He argued in rebuttal that
Toyota’s decision not to make ESC standard equipment was a design choice and that the
Tundra was defective because it lacked ESC, a life-saving technology, and he referred to
evidence of ESC's effectiveness. He also argued in rebuttal that Toyota did not make
ESC standard equipment because other manufacturers did not do so, and he discussed the
sequence of events preceding the accident. Thus, counsel for the Kims had sufficient
time to make his closing arguments, and the trial court’s determination that rebuttal
argument would end at 11:00 a.m. did not deprive counsel of a full, fair, and reasonable

opportunity to argue the case.

14 As the trial court explained, “It was 10:16 and it was the normal time to take the
break —~ comfort break for the jurors. You jumped up and you wanted to go forward.

And I asked you at that time, I’ll go forward if we end at 11:00. ... So instead of taking
the break at 10:15, I allowed everybody to hold their . . . water and lasted until 11:00, and
at 11 o’clock we were done.”
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DISPOSITION

The judgment is affirmed. Respondents are to recover their costs on appeal.

SEGAL, I.

We concur:

PERLUSS, P. 1.

ZELON, 1.
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