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I. ISSUES PRESENTED 

1. Proposition 65 established four methods of listing substances 

as carcinogenic, one of which is known as the “Labor Code mechanism.”  

Under that mechanism, if the International Agency for Research on Cancer 

(“IARC”), a foreign entity governed by a board of representatives of 

national governments but not itself part of any government, makes a finding 

that a substance is carcinogenic, the state must add that substance to the 

Proposition 65 list without exercising oversight, discretion or review, 

thereby triggering extensive regulation, market effects, and private 

enforcement actions that can be brought by any citizen or entity in 

California.  See 27 Cal. Code Regs. §25904(b); Cal. Chamber of Commerce 

v. Brown, 196 Cal. App. 4th 233, 260 (2011).

a. Is the Labor Code mechanism an impermissible 

delegation of power because no State of California official has the final 

say—or any authority at all—over whether a substance is listed, contrary to 

a line of cases beginning with Int’l Ass’n of Plumbing & Mech. Officials v. 

Cal. Bldg. Standards Comm’n, 55 Cal. App. 4th 245 (1997) (“IAPMO”)? 

b. May the supposed “inherent” reliability of IARC 

substitute for the government having final say when Appellants allege 

facts—such as the personal financial interests of the IARC working group 

members that actually made the determination of carcinogenicity—that 

place reliability into dispute?  

2. Article II, Section 12 of the California Constitution prohibits 

an initiative statute such as Proposition 65 from naming or identifying a 

“private corporation to perform any function or to have any power or duty.”  

a. Is IARC a “private corporation” under Calfarm Ins. 

Co. v. Deukmejian, 48 Cal. 3d 805 (1989), when the working group that 
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actually makes the determination of carcinogenicity is composed entirely of 

private individuals, each of whom is expressly required to make decisions 

in his or her individual capacity and “not as a representative of any 

organization, government or industry”? 

b. Does the Court of Appeal’s determination that IARC is 

a public entity conflict with Hagman v. Meher Mount Corp., 215 Cal. App. 

4th 82, 88 (2013), which holds that “public entities” must have some degree 

of sovereignty? 

3. Whether the process that leads to Proposition 65 listings 

under the Labor Code mechanism complies with the Due Process Clauses 

of the state and federal constitutions? 

II. STATEMENT OF FACTS 

A. OEHHA Added Glyphosate To The Proposition 65 List Based 
Solely On The Determination Of IARC, Without Any 
Independent California Governmental Review. 

Glyphosate is the most widely used herbicide in California and 

worldwide.  1 Appellant’s Appendix (“AA”) 52 (¶ 26).  It has many 

environmental and public health benefits:  it allows farmers to control 

weeds with minimal tilling of soil; it is used to control vegetation in utility 

right-of-ways and along roadsides and railways; and it is widely used by 

government agencies and wildlife organizations to control vegetation to 

reduce the risk of wildfires, to enhance water flow and control invasive 

species in aquatic environments, and to protect and restore habitats 

threatened by invasive vegetation.  Id. 52-53 (¶¶ 27-30). 

As would be expected given its widespread use, glyphosate has been 

subjected to extensive and repeated examination regarding its possible 

effect on human health.  Government agencies around the world have 
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repeatedly concluded that glyphosate does not pose a cancer risk to 

humans.  For example, the U.S. Environmental Protection Agency, the 

German Federal Institute for Risk Assessment, the European Food Safety 

Authority, and the Canadian Pest Management Regulatory Authority have 

all determined that glyphosate is not likely to be carcinogenic to humans.  

Id. 54-57 (¶¶ 37-48).   

Likewise, in 1997 and again in 2007, the California Office of 

Environmental Health Hazard Assessment  (“OEHHA”) conducted risk 

assessments aimed at setting a regulatory goal for glyphosate in drinking 

water.  Based on its review in this context, and following extensive notice 

and comment, OEHHA concluded:  “Based on the weight of the evidence, 

glyphosate is judged unlikely to pose a cancer hazard to humans.”  Id. 53 

(¶¶ 31-35).   

Despite this consensus, a “working group” on glyphosate convened 

in 2015 by IARC, a specialized agency of the World Health Organization 

that is based in France, concluded otherwise.  Id. 57, 67 (¶¶ 49, 92).  IARC 

forms working groups of scientists on an ad hoc basis to review and 

summarize research on the carcinogenicity of a range of substances and 

publishes the conclusions of those groups in “Monographs.”  Id. 57-58 

(¶¶ 51, 58). 

Each working group participant “serves as an individual scientist and 

not as a representative of any organization, government or industry.”  Id. 59 

(¶ 60).  IARC sets forth general principles to guide the working group’s 

review, but expressly permits the working group to disregard those 

guidelines, stating that the procedures employed “remain, predominantly, 

the prerogative of each individual Working Group.”  Id. 62 (¶ 73). The 

decision by this group of individuals is final:  it is not subject to public 
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hearing, public comment, review, correction, request for reconsideration, or 

appeal.  Id. 65 (¶ 85).

The IARC working group of individuals who considered glyphosate 

concluded that it is “probably carcinogenic to humans” (Group 2A).  Id. 67 

(¶ 92).  As a predicate to this conclusion, they determined, based on four 

studies in rodents, that there was “sufficient evidence” of carcinogenicity in 

experimental animals, while disregarding at least ten other animal studies.  

Id. (¶ 94).  Notably, in its risk assessment of glyphosate in 2007, OEHHA 

had evaluated these same four studies (or reviews of them) and concluded 

that glyphosate is “unlikely to pose a cancer hazard to humans.”  Id. (¶ 95).  

IARC and OEHHA thus reached different conclusions based on the same 

underlying data.  The IARC working group also concluded that there was 

“limited evidence in humans for the carcinogenicity of glyphosate” and that 

“mechanistic and other relevant data support the classification of 

glyphosate in Group 2A.”  OEHHA, MJN-App., Exh. E at 142 (IARC 

Glyphosate Monograph).   

The IARC working group’s conclusion triggered a provision of 

Proposition 65 known as the Labor Code mechanism, which is one of four 

ways that substances can be added to the Proposition 65 list.  That 

mechanism requires that “[a] chemical or substance shall be included on the 

[Proposition 65] list if it is classified by [IARC]” either as carcinogenic to 

humans (Group 1) or as probably or possibly carcinogenic to humans 

(Groups 2A and 2B, respectively) with “sufficient evidence of 

carcinogenicity in experimental animals.”  27 Cal. Code Regs. §25904(b) 

(emphasis added).  OEHHA’s regulations further provide that, in listing a 

substance under this mechanism, the agency “shall not consider comments 
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related to the underlying scientific basis for classification of a chemical by 

IARC as causing cancer.”  Id. §25904(c) (emphasis added).1

Accordingly, without any substantive review, OEHHA published 

notice of its intent to add glyphosate to the Proposition 65 list because 

(1) IARC classified glyphosate as a “probable carcinogen,” and (2) IARC 

concluded that there was “sufficient evidence” of carcinogenicity in 

experimental animals.  1 AA 68 (¶¶ 97-98).  OEHHA did not make any 

other findings, explaining that “these are ministerial listings.”  Id. (¶ 99) 

(emphasis added).  Even while inviting public comment, OEHHA stated 

that it “cannot consider scientific arguments concerning the weight or 

quality of the evidence considered by IARC when it identified these 

chemicals and will not respond to such comments if they are submitted.”  

Id. (emphasis added). 

B. The Court Of Appeal Affirmed Dismissal at the Pleading Stage 
of Monsanto’s Challenge to the Listing. 

Monsanto, the inventor of glyphosate and one of its largest 

producers, filed a petition for writ of mandate and complaint for injunctive 

and declaratory relief in Fresno County Superior Court, seeking to enjoin 

OEHHA from listing glyphosate as a carcinogen.  1 AA 8, 45.  Agricultural 

users and producers of glyphosate, represented by a coalition of trade 

associations (the “Plaintiff-Interveners”), filed a Complaint-in-Intervention, 

joining in Monsanto’s arguments.  Id. 36. 

1 The OEHHA regulations track Proposition 65, which provides that the 
“list shall include at a minimum those substances identified by reference in 
Labor Code Section 6382(b)(1) . . . .”  Health & Safety Code §25249.8(a).  
Labor Code Section 6382(b)(1) in turn refers to “[s]ubstances listed as 
human or animal carcinogens by [IARC].” 
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Appellants have proffered numerous facts that call into question the 

reliability of IARC’s review of glyphosate,2 including: 

(i) IARC’s status, reputation and funding recently have been called 

into question by the scientific community and government officials. 

Regulators and scientists around the world, including some of California’s 

own “qualified experts” appointed by the Governor to the Carcinogen 

Identification Committee, have cautioned against incorporating IARC 

determinations, including IARC’s determination on glyphosate, into law. 1 

AA 55-56, 65-66 (¶¶ 45, 87); Monsanto Reply Br. 42.  And U.S. lawmakers 

have questioned whether IARC should continue to receive financial support 

from the U.S. government, noting that the “IARC study conclusions 

[concerning glyphosate] appear to be the result of a significantly flawed 

process. . . .”  1 AA 66 (¶ 88).

 (ii) The IARC working group that considered glyphosate excluded 

key data.  See, e.g., id. 55-56 (¶ 45) (comparing IARC review to that 

conducted by a European regulatory authority and explaining that “three of 

the five mice studies used by the EU peer review and three of the nine 

studies in rats were not assessed by IARC”); id. 62-63 (¶ 75) (the working 

groups exclude studies that are not publicly available, but for regulated 

products such as glyphosate, significant scientific studies submitted for 

regulatory approval often are not published and therefore are not considered 

by the working group). 

2 Some of the facts calling IARC’s reliability into question became known 
after the trial court’s decision.  Because this appeal arises from a demurrer, 
Appellants are entitled to reversal based not only on facts alleged below but 
alleged for the first time on appeal.  Roman v. Cty. of Los Angeles, 85 Cal. 
App. 4th 316, 322 (2000). 
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(iii) Relatedly, the Chair of the IARC working group that considered 

glyphosate failed to disclose to his fellow members unpublished 

epidemiological data that showed no link between glyphosate and cancer. 

Appellant’s Opening Br. 44.  

(iv) The IARC working group that considered glyphosate included 

individuals who have ties to plaintiffs’ lawyers who went on to make 

money consulting in litigation made possible, in part, by the working 

group’s determinations.  Jan. 27, 2017 Tr. at 19:5-12; Appellant’s Opening 

Br. 48; Monsanto Reply Br. 45.  

(v) Conversely, IARC excluded from the working group scientists 

affiliated with industry, and therefore selected a working group that was 

inherently biased against industry.  1 AA 60-62 (¶¶ 65-72). 

Appellants also alleged a number of impacts that the listing of 

glyphosate caused or will cause.  Listing of a substance based on an IARC 

determination triggers Proposition 65’s prohibitions on (a) discharging or 

releasing the chemical into the environment where the chemical passes or 

probably will pass into a source of drinking water; and (b) exposing 

Californians to the chemical without providing a “clear and reasonable 

warning.”3  Health & Safety Code §§25249.5, 25249.6.   

3 On February 26, 2018, the U.S. District Court for the Eastern District of 
California entered a preliminary injunction enjoining this warning 
requirement as applied to glyphosate under the First Amendment to the 
U.S. Constitution, finding that “the required warning is factually inaccurate 
and controversial” in light of “the heavy weight of evidence in the record 
that glyphosate is not in fact known to cause cancer.”  Nat’l Ass’n of Wheat 
Growers v. Zeise, No. 2:17-2401, 2018 WL 1071168 at *7-8 (E.D. Cal. 
Feb. 26, 2018).  The Attorney General has moved to alter or amend the 
court’s order granting the preliminary injunction, and a hearing has been set 
for June 11, 2018.  The preliminary injunction has no impact on either the 
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A listing has other real-world impacts as well.  Appellants alleged, 

for example, that numerous public entities in California will not, as a matter 

of policy, purchase products on the Proposition 65 list.  1 AA 75 (¶ 142).  

Likewise, in the market at large, a Proposition 65 listing has a stigmatizing 

effect that damages the chemical’s reputation, often resulting in consumer 

reluctance to purchase products that contain the chemical.  Id. (¶¶ 141-43).  

Further, the listing of a chemical inevitably triggers enforcement actions by 

private parties and government agencies against manufacturers, 

distributors, sellers, and users of products that contain even trace amounts 

of the chemical.  Id. 75-76 (¶ 144).  These enforcement actions can force 

individual businesses—large and small—to incur hundreds of thousands, if 

not millions, of dollars in legal costs, regardless of the merits.4

OEHHA moved for judgment on the pleadings, and a group of 

interveners (the “Sierra Club Interveners”) demurred.  Id. 242, 296.  The 

listing itself or the discharge prohibition, which goes into effect in March 
2019.  See Health & Safety Code §25249.9(a). 

4 Proposition 65 authorizes any person to bring a private enforcement action 
and to recover up to 25 percent of the civil penalties.  Health & Safety Code 
§§25249.7(d), 25249.12(d).  Attorney’s fees are also routinely available to 
private enforcers under section 1021.5 of the Code of Civil Procedure.  
Although not directly at issue on this Petition, there is no doubt that the 
private enforcement regime which an IARC determination makes possible 
imposes substantial burdens on businesses.  See, e.g., “Governor Brown 
Proposes to Reform Proposition 65,” Press Release, May 7, 2013 (quoting 
Governor Brown that Proposition 65 is “being abused by unscrupulous 
lawyers”), available at  https://www.gov.ca.gov/2013/05/07/news18026/; 
Consumer Def. Grp. v. Rental Hous. Indust. Members, 137 Cal. App. 4th 
1185, 1215 (2006) (“[T]hese provisions make the instigation of Proposition 
65 litigation easy — and almost absurdly easy at the pleading stage and 
pretrial stages.”); Consumer Cause, Inc. v. SmileCare, 91 Cal. App. 4th 
454, 477-79 (2001) (Vogel, J., dissenting) (even frivolous suits can force 
defendants to settle). 
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trial court granted OEHHA’s motion for judgment on the pleadings and 

sustained the Sierra Club Interveners’ demurrer, holding that Monsanto and 

the Plaintiff-Interveners had failed to state facts sufficient to constitute a 

cause of action.  2 AA 493.  Monsanto and the Plaintiff-Interveners timely 

appealed from the resulting dismissal.  Id. 504, 523, 527. 

While the appeal was pending, OEHHA announced its decision to 

list glyphosate and thereafter announced that the listing would be effective 

July 7, 2017.  The effective date of the warning provision—which has been 

preliminarily enjoined—is therefore July 7, 2018, and the effective date of 

the discharge prohibition is March 7, 2019.  Health & Safety Code 

§§25249.10(b), 25249.9(a). 

The Court of Appeal affirmed.  As relevant here, the court held that 

although the Labor Code mechanism delegates to IARC the “quasi-

legislative” “factual determination underlying [a Proposition 65] listing 

decision,” that delegation was constitutional because it was accompanied 

by adequate standards and safeguards.  It also held that the Labor Code 

mechanism does not violate Article II, Section 12 of the California 

Constitution because IARC is not a “private corporation.”  Finally, the 

court held that OEHHA’s listing of glyphosate as required by the Labor 

Code mechanism did not violate Appellants’ rights to procedural due 

process because quasi-legislative acts are not subject to procedural due 

process under the California or U.S. Constitutions.  

On May 10, 2018, the Court of Appeal denied Appellants’ petition 

for rehearing. 

III. REASONS FOR GRANTING REVIEW 

This Petition presents issues of statewide importance regarding the 

appropriate manner in which California laws may be made.  Our state 
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government—and particularly our ballot proposition process—is known for 

innovation.  Our state and local governments also must use their resources 

wisely, and they increasingly consider innovative means of outsourcing and 

privatizing certain of their responsibilities.  It is therefore critical to the 

operation of government in California and the lawful regulation of business 

activities that the permissible scope of delegation of authority to outside 

entities be clear. 

This Court recently held that, to be permissible, a delegation of 

lawmaking authority must be accompanied by both standards and 

safeguards.  Gerawan Farming, Inc. v. Agricultural Labor Relations Bd., 

3 Cal. 5th 1118, 1150-51 (2017).  The delegation at issue in this case lacks 

both: 

• Safeguards are lacking because no California entity or official 

has the final say over a listing under the Labor Code 

mechanism, as existing Court of Appeal authority mandates.  

Indeed, decisions of the working group appointed by IARC 

are not subject to review, correction, or reversal of any kind, 

not even by IARC itself.  Proposition 65 incorporates IARC’s 

decisions into California law as a “ministerial” matter without 

consideration of scientific issues or procedural irregularities. 

• Nor, as the Court of Appeal held, does IARC’s reliability 

provide an inherent safeguard.  In this as-applied challenge, 

Appellants have alleged numerous facts that call IARC’s 

reliability into question, including criticism of IARC by 

public officials, bias and personal financial motive of IARC 

working group members, and incomplete information.  The 

Opinion improperly resolved a variety of factual issues 
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against Appellants at the pleading stage, without an 

evidentiary hearing ever having been conducted. 

• In addition, neither Proposition 65 nor any regulation 

provides standards for IARC’s decisions.  IARC can declare 

that a chemical is “carcinogenic to humans” —or “probably 

or possibly carcinogenic to humans” with “sufficient 

evidence” of carcinogenicity in experimental animals”—

based on its own views (or those of the individuals in its 

working group) of what evidence is sufficient to show these 

criteria are met.  27 Cal. Code Regs. §25904(b). 

Accordingly, the Court of Appeal’s Opinion merits review because it 

conflicts with established limits on delegation of governmental authority.  

In particular, the Opinion conflicts with three prior decisions of the Courts 

of Appeal requiring a California official or entity to have the “final say” 

before incorporating the decisions of outside entities into California law.  

Moreover, in purporting to decide that IARC is sufficiently reliable to 

exercise delegated power under California law, even though it is not subject 

to basic principles of accountability and procedural fairness, the Court of 

Appeal improperly resolved factual disputes that Appellants had raised at 

the pleading stage of the proceedings.  Besides being procedurally 

improper, that holding effectively immunizes decisions of IARC from any

review.  Even more troubling, the Opinion’s rationale could be applied to 

similar entities who may be delegated controversial decisions that will 

affect Californians in the future. 

The Opinion also interpreted very narrowly a specific limitation in 

the California Constitution on ballot propositions.  Article II, Section 12 

bars the use of initiatives to delegate powers to specifically named or 
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identified outside entities.  By giving this provision an unjustifiably 

restrictive interpretation, the Opinion provides a roadmap for those who 

draft such propositions to easily evade this limitation by simply designating 

an ostensibly public entity to appoint private individuals who are free to act 

as they wish without public oversight. 

Finally, the Opinion characterizes Proposition 65’s delegation to 

IARC both as law-making and as fact-finding.  Both cannot be true.  

Indeed, the Opinion relies on its inconsistent characterizations of IARC’s 

authority to employ a Catch-22 analysis.  Because IARC is fact-finding, the 

Opinion asserts, the “final say” rule does not apply.  And because IARC is 

law-making, procedural due process does not apply.  This logical flaw—

combined with Proposition 65’s exemption of chemical listings from the 

Administrative Procedure Act—makes the decisions of IARC final and 

unreviewable for any reason.  This is inconsistent with our state’s, and our 

nation’s, requirements for appropriate and accountable law-making. 

This Court should grant review of these issues of statewide 

importance, which are presented on a factual record that itself is of 

statewide importance: regulation of the most widely used herbicide in the 

state—glyphosate—based on IARC’s finding of carcinogenicity using a 

process that was unreliable, unreviewable, and unaccountable to the People 

of California. 

A. REVIEW SHOULD BE GRANTED TO CLARIFY LIMITS ON 
DELEGATION OF AUTHORITY TO OUTSIDE ENTITIES. 

“[T]he doctrine prohibiting delegation of legislative power . . . is 

well established in California.”  Kugler v. Yocum, 69 Cal. 2d 371, 375 

(1968).  The non-delegation doctrine stems from the basic principle that the 

state’s laws should be promulgated by elected officials who are accountable 
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to the electorate.  As a result, the legislative body must resolve the 

“fundamental policy issues” and any delegation of authority must “provide 

adequate direction for the implementation of that policy.”  Carson 

Mobilehome Park Owners’ Assn. v. City of Carson, 35 Cal. 3d 184, 190 

(1983). 

This Court recently reiterated that to “provide adequate direction,” a 

statute delegating legislative power must contain both “sufficiently clear 

standards” and “safeguards adequate to prevent its abuse.”  Gerawan, 3 

Cal. 5th at 1150-51 (citations and quotations omitted).  Here, neither 

existed, and yet the Court of Appeal upheld the statute at issue against 

Appellants’ challenge, in conflict with existing law. 

1. The Court Should Grant Review to Clarify What 
Safeguards Are Required When Rulemaking Power Is 
Delegated to an Outside Entity. 

The Court of Appeal concluded that the delegation was accompanied 

by adequate safeguards.  Op. 26-29.  In so holding, the Opinion conflicts 

with three recent Court of Appeal decisions, each of which held that a state 

statute that incorporates by reference future determinations of an outside 

entity does not contain adequate safeguards unless the Legislature or a state 

official or entity has the “final say” over whether those determinations 

become law.  The Court should grant review of this important issue to 

secure uniformity of decision. 

a. The Opinion Conflicts with Decisions Holding That 
a Governmental Entity Must Have the “Final Say.”  

Three Court of Appeal decisions have held that “the doctrine of 

unlawful delegation requires the Legislature or a regulatory agency to 

exercise the final say over whether any particular regulation becomes law.”  
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Light v. State Water Res. Control Bd., 226 Cal. App. 4th 1463, 1491 (2014) 

(emphasis added); see also Plastic Pipe & Fittings Ass’n v. Cal. Bldg. 

Standards Comm’n, 124 Cal. App. 4th 1390, 1410 (2004); IAPMO, 55 Cal. 

App. 4th at 253-54.  In IAPMO, for example, the Court of Appeal held that 

the Legislature, in setting state building standards, could adopt by reference 

existing model building codes that a private trade association composed of 

state and local regulators had published.  But the Legislature “could not 

take into account future revisions” published by that association “without 

improperly delegating lawmaking authority to the private entity that 

produced the code.”  55 Cal. App. 4th at 254 (emphasis added). 

“[W]hile the Legislature can provide for and encourage the 

participation of private associations in the regulatory process, it must stop 

short of giving such groups the power to initiate or enact rules that acquire 

the force of law.”  Id. (emphasis added).  Instead, the Legislature or a state 

entity or official must make the ultimate decision to decide what provisions 

of the model building code would become state law.  Id. 

The IAPMO line of cases comports with this Court’s precedent.  In 

Kugler, for example, the Court addressed the constitutionality of a proposed 

initiative that established a floor for the City of Alhambra’s compensation 

of its firefighters based on the prevailing wages in Los Angeles.  In finding 

the proposed initiative constitutional, the Court emphasized that the 

Alhambra city council retained ultimate discretion to set wages, explaining 

that the city manager’s findings “serve only as a basement for the council’s 

action; the council itself sets the salaries; the council exercises, and does 

not delegate, legislative power.”  69 Cal. 2d at 377 n.3 (emphasis added).  

Likewise, in Gerawan, the Agricultural Labor Relations Board—a 

California state agency—issued the final order establishing the collective 
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bargaining agreement framed by a mediator and thus exercised the “final 

say.”  3 Cal. 5th at 1151 (the “statute’s two-tiered system—administrative 

review by the Board, followed by judicial review by the Courts of 

Appeal—constitutes an adequate safeguard”).  

The Court of Appeal in this case recognized that a governmental 

“final say” provides an essential “safeguard[] in the form of government 

oversight” required by the delegation doctrine.  Op. 23.  Yet it upheld the 

Labor Code mechanism, even though no California governmental entity 

exercises the “final say” over whether IARC classification decisions 

become law.  If an IARC working group classifies a chemical as a probable 

carcinogen and declares that there is sufficient evidence of carcinogenicity 

in experimental animals, using whatever definitions of these criteria its 

private members like, then the statute requires OEHHA to place the 

chemical on the Proposition 65 list.  See 27 Cal. Code Regs. §25904(b).  

OEHHA itself describes its role as “ministerial” and for that reason 

explains that it “cannot consider scientific arguments concerning the weight 

or quality of the evidence considered by IARC.”  1 AA 68 (¶ 99); see also

Cal. Chamber of Commerce, 196 Cal. App. 4th at 243, 260 (state has no 

discretion regarding listing of chemicals pursuant to Labor Code 

mechanism). 

The Court of Appeal concluded that the IAPMO line of cases was 

not “controlling in this situation” because the Labor Code mechanism 

“delegates not the regulatory determinations regarding what to do, but the 

factual determinations of what chemicals are subject to the law as written.”  

Op. 22-23.  But elsewhere the Opinion states that it “agree[d]” with “both 

parties” that “the determination whether or not to list a chemical as known 

to the state to cause cancer [is] a quasi-legislative power.”  Op. 22; see also 
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Exxon Mobil Corp. v. OEHHA, 169 Cal. App. 4th 1264, 1276 n.10 (2009) 

(Proposition 65 listings are “quasi-legislative” acts).  And it also concluded, 

relying on this Court’s decision in Kugler, that while “the Legislature ‘can 

make a law to delegate a power to determine some fact or state of things 

upon which the law makes or intends to make its own action depend’” (Op. 

21 (quoting Kugler, 69 Cal. 2d at 376)), “determining factual matters 

relevant to identified policy is, in fact, a form of legislative power that must 

be properly managed.”  Op. 21.  The Opinion’s conclusion that IARC may 

make final decisions regarding carcinogenicity is thus both internally 

inconsistent and at odds with the three Court of Appeal decisions 

establishing the “final say” doctrine. 

The Court of Appeal also attempted to distinguish the IAPMO cases 

on the ground that they involved “the determination of a private entity 

[that] would generate new regulations,” whereas the Labor Code 

mechanism “simply place[s] a new item within the scope of existing 

regulations.”  Op. 23.  This comment, too, is at odds with the Opinion’s 

own conclusion that such rule-making is quasi-legislative—indeed, the 

decision to list a substance amounts to an amendment of the regulation at 

27 Cal. Code Regs. §27001 and is therefore “quasi-legislative action,” or 

rulemaking.  Op. 22; see also Exxon, 169 Cal. App. 4th at 1276 n.10.  In 

any event, application of the IAPMO “final say” rule cannot turn on 

whether the Legislature delegates authority to an outside entity to adopt a 

new regulation or amend an existing one.  In both cases, the statutory 

scheme cedes control over a regulatory function to a non-governmental 

entity, allowing that entity to have final say over a regulatory, quasi-

legislative action, which that entity even initiates at its own discretion. 
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The Opinion fails to justify its departure from the IAPMO cases and 

creates a conflict in the case law.  Indeed, as just described, the Opinion 

itself is internally inconsistent in holding that IARC’s role—even if 

described as fact-finding—is quasi-legislative and yet concluding 

elsewhere that such fact-finding is exempt from the final-say rule. 

b. The Opinion Improperly Disregards Factual 
Disputes Regarding IARC’s Reliability.  

The Opinion reads Kugler as endorsing an alternative to a 

governmental final say when safeguards are “inherent” in the delegation of 

authority.  Op. 26.5  Regardless of whether that reading is correct (see

Kugler, 69 Cal. 2d at 377 n.3), any such “inherent” safeguards depend on 

the facts, which here are disputed and cannot be resolved on appeal from a 

decision on the pleadings. 

Kugler involved an Alhambra initiative that set the wages for that 

city’s firefighters by reference to the wages the City of Los Angeles paid its 

comparable employees.  Alhambra’s delegation to Los Angeles was 

supported by the safeguard of “‘built-in and automatic protections’ in the 

form of inherent motivations in Los Angeles ‘to avoid the incurrence of an 

excessive wage scale,’ and inherent economic factors that would result in 

realistic wage levels.”  Op. 26 (quoting Kugler, 69 Cal. 2d at 382).  No such 

factors inhibit IARC or its working groups. 

5 Other cases cited in this section of the Opinion do not support the concept 
that “inherent” safeguards can be sufficient; instead, they exemplify the 
“final say” requirement.  See Op. 26-27.  Specifically, the Opinion 
discusses procedural protections in the statutory scheme at issue in 
Gerawan such as “potential review avenues” (Op. 25) and a state agency’s 
placing of itself between the delegate and the regulated parties in Light by 
requiring that agency’s “approval before enforcement occurred.”  Op. 27. 
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Unlike in Kugler, Appellants’ factual allegations directly challenged 

the reliability of the delegate.  Appellants alleged, for example, that the 

IARC working groups excluded key data, 1 AA 55-56, 62-63 (¶¶ 45, 75); 

were biased, id. 60-62 (¶¶ 65-72); often are uninformed regarding the 

chemical under consideration, id. 59 (¶ 59); lack transparency, id. 57-58 

(¶¶ 51, 55); and employ no procedures to identify or correct errors, id. 65 

(¶ 85).  Appellants further alleged that IARC’s status and reputation (and 

funding) recently have been called into question by the scientific 

community and government officials.  Id. 55-56, 65-66 (¶¶ 45, 87-88).  And 

with respect to glyphosate specifically, Appellants alleged or proffered 

numerous deficiencies in the process by which IARC classified glyphosate 

as a probable carcinogen.  See pp. 14-15, supra. 

The Court of Appeal brushed aside these serious allegations by 

pointing to “appellants’ factual assertions in the complaint” that show that 

IARC “is an international agency created specifically to scientifically 

investigate potentially carcinogenic compounds.”  Op. 28.  The Opinion 

went on to recite factual conclusions that are not supported by the 

complaint and indeed are disputed by Appellants.  For instance, the 

Opinion concluded that IARC’s “reputation and authority on the world 

stage—and relatedly its funding—is dependent, in part, on its work being 

accepted as scientifically sound.”  Op. 28.  Further, the Opinion 

pronounced, without any factual support, that IARC “will thus be motivated 

to avoid arbitrarily defining compounds as carcinogenic and will be more 

than likely prone to utilizing accepted scientific protocols in its research.”  

Op. 28 (emphasis added).  The Opinion also pointed to the “international 

cooperation” in IARC’s formation to conclude that IARC could reasonably 

be expected to carry out its function of determining carcinogenicity, just as 
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Kugler concluded that the U.S. Department of Labor could be expected to 

ascertain the cost of living.  Op. 29. 

In so ruling, the Court of Appeal improperly resolved at the pleading 

stage factual disputes concerning IARC’s reputation.  See, e.g., Comm. on 

Children’s Television, Inc. v. Gen. Foods Corp., 35 Cal. 3d 197, 213 

(1983), superseded by statute on other grounds.  The Opinion erred in 

relying on Kugler for this approach, because no factual issue was raised in 

Kugler as to the City of Los Angeles’s actual conduct.  Unlike here, for 

instance, there was no allegation that the relevant Los Angeles officials had 

a personal financial interest in increasing the wages of firefighters.  Indeed, 

Kugler’s only other reference to an outside entity that would be sufficiently 

reliable was to the U.S. Department of Labor, which like the City of Los 

Angeles is also a governmental entity subject to American standards of 

anti-corruption, legislative oversight, and judicial review—none of which 

apply to IARC. 

The Opinion’s resolution of disputed facts regarding how IARC 

actually carried out its delegated function creates a dangerous precedent 

that blocks challenges to the exercise of delegated authority even when 

based on alleged corruption, such as the misuse of delegated authority 

alleged here by certain IARC working group members to position 

themselves for lucrative consulting and expert-witness engagements made 

possible by their working group’s determinations regarding glyphosate. 

The Opinion’s error will have far-reaching effects not amenable to 

correction in future litigation.  Trial courts throughout the state will 

understandably feel constrained to adopt the Court of Appeal’s 

endorsement of IARC as a reliable delegate, potentially locking into place 

factual findings that are not based on evidence but instead on mere 
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speculation.  That means the Court of Appeal’s improper factual 

determination—if left uncorrected—could effectively preclude any

challenge to a Labor Code listing of any substance that arises from an 

IARC determination on the basis that the listing was not accompanied by 

adequate safeguards.  Indeed, any decision delegated to IARC or a similar 

international body claiming scientific expertise—for example, on climate 

change or reproductive health—could be immune from judicial review 

because of these supposed “inherent” safeguards.  This issue is thus of 

statewide importance. 

c. No Other Purported Safeguard The Court Of 
Appeal Identified Supports Its Ruling. 

The Court of Appeal’s disregard of the final-say rule (see Part 

III(A)(1)(a), supra) and its improper resolution of Appellants’ factual 

challenge to IARC’s reliability (see Part III(A)(1)(b), supra) require that 

this Court grant review to decide whether sufficient safeguards support the 

Labor Code mechanism’s delegation of rule-making authority to IARC.  

But it is noteworthy that the Court of Appeal identified no safeguard that 

could support the delegation. 

The Opinion treated as a safeguard Proposition 65’s provision for an 

affirmative defense in an enforcement action that allows the defendant to 

avoid liability by asserting and proving a “no significant risk” defense (the 

“NSRL defense”).  Op. 27.  But the NSRL defense does not afford a 

mechanism for removing a chemical from the Proposition 65 list.  See, e.g., 

Baxter Healthcare Corp. v. Denton, 120 Cal. App. 4th 333, 353 (2004).  

Accordingly, it does not provide a safeguard against IARC’s delegated 

authority.  Indeed, neither the Opinion nor Respondents identified any

mechanism—administrative or judicial—by which Appellants can 
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challenge a listing caused by an IARC determination.  And the listing 

itself—irrespective of the outcome of subsequent enforcement actions—has 

significant adverse consequences.  See pp. 15-16, supra.6

The Court of Appeal also suggested incorrectly that a procedural 

safeguard exists because OEHHA is required to establish a “safe harbor” 

NSRL for every listed chemical.  Op. 27-28.  That is not correct.  OEHHA 

may, but is not required to, initiate a separate rulemaking to establish a 

“safe harbor” NSRL that predetermines the exposure threshold for a 

particular substance.  See 27 Cal. Code Regs. §25705.  In fact, OEHHA has 

set safe harbor NSRLs for fewer than one-third of the approximately 1,000 

chemicals currently listed.  See OEHHA, MJN-App., Exh. J (Proposition 65 

List).7

Regardless of the safe harbor NSRL, the listing itself remains in 

place, which means OEHHA’s adoption of a safe-harbor NSRL is not a 

safeguard or check on IARC’s delegated authority to impose a listing.  And, 

as with the NSRL defense, the plaintiff in a Proposition 65 action need not 

prove that an exposure exceeded the safe harbor level.  Instead, the burden 

remains on the defendant to prove that any exposures from its product fall 

below the safe harbor level.  Health & Safety Code §25249.10(c). 

6 The Court of Appeal was not persuaded that these adverse effects were 
sufficient “to demonstrate arbitrary or abusive results.”  Op. 30 n.10.  But 
such a showing of actual harm is not required to challenge a delegation as 
improper.  
7 OEHHA issued a safe-harbor NSRL for glyphosate shortly before the 
Opinion issued.  See OEHHA, Notice of Amendment to Section 25705:  No 
Significant Risk Level – Glyphosate (Apr. 10, 2018), available at 
https://oehha.ca.gov/media/downloads/crnr/glyphosateamendment041018.p
df. 
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2. The Court of Appeal’s Determination that the Labor 
Code Mechanism Contains Adequate Standards Nullifies 
Established Limits On Delegations Of Power.  

The Court of Appeal, pointing to this Court’s decision in Gerawan, 

also held that the Labor Code mechanism provided sufficient standards for 

IARC to make its determination, even though the Labor Code mechanism 

provides no standard at all.  Op. 25, 28-29.  In doing so, the Opinion offers 

a confusing analysis that ultimately negates (and conflicts with) established 

limits on delegated authority. 

In Gerawan, this Court addressed the constitutionality of a 

mandatory mediation provision in the Agricultural Labor Relations Act.  

That statute included a list of factors that the third-party mediator—the 

delegate—had to consider in establishing the terms of the collective 

bargaining agreement when the parties could not reach agreement.  3 Cal. 

5th at 1148.  Gerawan reasoned that this “nonexclusive list of factors for 

the mediator to consider when developing a fair and reasonable agreement” 

was sufficient to give the mediator “constitutionally ‘adequate direction.’”  

Id. at 1149 (quoting Carson, 35 Cal. 3d at 190). 

Here, in contrast, the Labor Code mechanism does not list any 

factors that IARC had to consider in determining whether glyphosate is a 

carcinogen.  In fact, neither Proposition 65 nor OEHHA’s implementing 

regulations provide any direction to IARC at all, let alone “constitutionally 

adequate direction.”  IARC has complete discretion in determining how (or 

whether) to make its determinations.  Among other things, the lack of 

constraints means that IARC has unfettered discretion:  (i) to select 

chemicals for review, 1 AA 58 (¶¶ 55-56); (ii) to appoint scientists to the 

working groups, id. 58-59 (¶¶ 58, 62); (iii) to determine which studies and 

data are considered, id. 62-63 (¶¶ 75-76); (iv) to determine which factors 
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are considered and how those factors are weighed, id. 64 (¶ 81); and (v) to 

determine the process by which classification decisions are made, id. 62, 

64-65 (¶¶ 73, 83-85).  In fact, IARC itself does not have final say over the 

working groups, who are expressly given free reign.  See p. 11, supra.

The Opinion nonetheless concludes that the Labor Code mechanism 

provides sufficient standards for OEHHA because “[t]he law being 

executed in this instance is not the scientific testing of potential 

carcinogens, but the listing of those chemicals known by the state to cause 

cancer.”  Op. 25.  It concludes that the three other means for listing 

chemicals under Proposition 65 provides sufficient standards for OEHHA.  

Op. 25-26.  That conclusion, however, is a non sequitur because the listing 

mechanism at issue here is the Labor Code mechanism, not the other three.  

Each of the four listing mechanisms operates independently (see Op. 7) and 

the standards that apply to one therefore cannot support another.   

Indeed, the criteria prescribed for these other mechanisms highlight 

the bare, standard-less delegation to IARC under the Labor Code 

mechanism.  For example, under one mechanism, the “state’s qualified 

experts,” who are appointed by (and thus accountable to) the Governor and 

subject to the state’s open meetings laws and other procedural and ethical 

constraints, can determine that a chemical is “known to the state to cause 

cancer” if it is “clearly shown through scientifically valid testing according 

to generally accepted principles to cause cancer. . . .”  Health & Safety 

Code §25249.8(b).   

By contrast, as the Opinion acknowledges, when IARC “lists a 

substance as a human or animal carcinogen in Group 2A (as occurred here) 

and determines that there is sufficient evidence of carcinogenicity, that 

substance must then be added to” the Proposition 65 list under the Labor 
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Code mechanism.  Op. 8.  Neither OEHHA nor any other state agency has 

any discretion to act otherwise.  Id.; see p. 23, supra.  IARC, or more 

precisely, its working group, can define these criteria as it sees fit. 

Accordingly, IARC—not OEHHA—is the decision-maker under the 

Labor Code mechanism.  Yet, the Opinion concludes that “[t]here is 

nothing in the case law that suggests the relevant safeguards or standards 

must be directed to the specific agency that has been delegated authority to 

act.”  Op. 29.  “Rather, the relevant analysis is whether the standards and 

safeguards ensure, at an overall level, that the authority delegated is not 

abused or applied arbitrarily.”  Op. 29.  This legal conclusion conflicts with 

Gerawan, which expressly evaluated whether the statute provided 

“constitutionally adequate direction” to the delegate.  3 Cal. 5th at 1149.  

Other than the supposed (and hotly disputed) reliability of IARC (see Part 

III(A)(1)(b), supra), the Opinion identifies no such standard or safeguard 

regarding IARC’s decision-making.  And for good reason:  none exists.  

The Labor Code mechanism vests IARC with unfettered discretion to make 

determinations, providing no guidance whatsoever and no means of review 

or appeal from such determinations, which OEHHA is compelled to 

implement as a matter of law.

The Court of Appeal’s decision renders the requirement that a 

delegation of power be subject to standards a dead letter, in conflict with 

Gerawan and the entire preceding line of cases establishing this limit on the 

delegation of legislative authority.  The Court should grant review to 

consider this important issue. 



33

B. REVIEW SHOULD BE GRANTED TO CLARIFY THE 
APPLICABILITY OF ARTICLE II, SECTION 12 OF THE 
CALIFORNIA CONSTITUTION. 

The California Constitution provides:   

No amendment to the Constitution, and no 
statute proposed to the electors by the 
Legislature or by initiative, that names any 
individual to hold any office, or names or 
identifies any private corporation to perform 
any function or to have any power or duty, may 
be submitted to the electors or have any effect. 

Cal. Const. art. II, §12.  In enacting the Labor Code mechanism, the 

California electorate “identifie[d]” a specific, non-governmental entity 

(IARC) to have the “power” and to perform the “function” of determining 

which chemicals should be included on the list maintained at 27 Cal. Code 

Regs. §27001.  Proposition 65 therefore presents precisely the problem that 

Article II, Section 12 was designed to prevent. 

Nonetheless, the Court of Appeal held that IARC is not a “private 

corporation” within the meaning of Article II, Section 12.  Op. 15.  In doing 

so, the court correctly observed that “[t]here are few cases discussing” this 

provision and “only one that directly considers the scope and meaning of 

the phrase ‘private corporation’ in that context:  [Calfarm Ins. Co. v. 

Deukmejian, 48 Cal. 3d 805 (1989)].”  Op. 10.  The court acknowledged 

that Calfarm “appears to have intentionally adopted a broad view of the 

provision’s scope,” id. at 12, and that IARC “does not cleanly qualify as a 

public corporation under California law, or fit the general notion of a 

domestic public agency,” id. at 14.  Yet, in conflict with this Court’s prior 

guidance to view the Constitutional provision “broad[ly],” the court 
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declared in conclusory fashion that IARC is not a “private corporation.”  Id.

at 15.8

1. The Decision Below Conflicts With Prior Case Law 
Holding That an Entity Is “Public” Only If It Is Vested 
With Some Degree of Sovereignty. 

In concluding that IARC is “public,” the Court of Appeal relied in 

part on the definition of “public entity” in the Evidence Code, explaining 

that “it is notable that Evidence Code section 200 takes a much broader 

view of the meaning of public entity by expressly enveloping foreign 

entities.”  Op. 14.  But courts interpreting Evidence Code section 200 have 

made clear that the sine qua non of a public entity is “some degree of 

sovereignty.”  See, e.g., Hagman, 215 Cal. App. 4th at 88 (“[E]ntities listed 

as public entities . . . have one thing in common:  Each is vested with some 

degree of sovereignty.”). 

Hagman, for example, explained that a public benefit corporation 

was not a “public entity,” and thus was not immune from adverse 

possession, because it “[did] not possess any of the traditional incidents of 

sovereign authority such as the power to tax or to condemn property” and 

“[did] not serve a governmental purpose,” among other reasons.  Id.  IARC 

similarly does not “possess any of the traditional incidents of sovereign 

authority”:  it does not have “the power to tax or condemn property,” and it 

8 Because it concluded that IARC was not “private” as Article II, Section 
12 uses that term, the Court of Appeal did not reach the separate questions 
of whether Proposition 65 “names or identifies” IARC to “perform any 
function or to have any power or duty.”  Op. 9.  But the Labor Code 
mechanism easily satisfies these other elements:  it “identifies” IARC by 
cross-reference to a section of the Labor Code; and it grants IARC the 
“power” or “function” to identify which chemicals are listed as “known to 
the state of California to cause cancer.” 
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does not “serve a governmental purpose” because it has no regulatory 

authority.  Indeed, IARC explicitly disavows any policy- or law-making 

role, explaining in its official publications, including the one that triggered 

the listing of glyphosate, that “no recommendation is given with regard to 

regulation or legislation, which are the responsibility of individual 

governments or other international organizations.”  1 AA 65 (¶ 86).  In 

finding that IARC is not “private”—and thus, by implication, a “public” 

entity—the decision below conflicts directly with Hagman.  The Court 

should grant review to resolve this conflict. 

2. IARC Is “Private” Because the Members of Its Working 
Groups Serve In Their Personal Capacities. 

The IARC decisions that become California law—and certainly the 

one at issue in this case—are made by a group of individual scientists 

serving in their private capacities, not by IARC staff or any public official.  

Indeed, IARC’s policies state explicitly that each member of its working 

groups “serves as an individual scientist and not as a representative of any 

organization, government or industry.”  1 AA 59 (¶ 60).  Moreover, 

contrary to the Court of Appeal’s opinion (Op. 15 n.7), these “private 

citizens” do not merely “conduct research” for IARC’s official 

publications.  Instead, they unilaterally select which research or literature 

they want to review from publicly available sources, reinterpret the research 

originally conducted by others, define applicable criteria, and make final 

decisions, without any opportunity for review, appeal, or correction.  1 AA 

64-65 (¶¶ 81, 83, 85).   

This case is thus analogous to Calfarm.  There, this Court applied 

Article II, Section 12 to invalidate an initiative’s assignment of powers to a 

nonprofit, consumer advocacy corporation.  48 Cal. 3d at 832.  This Court 
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held that the corporation was not “public,” even though it was established 

by an interim board designated by the Insurance Commissioner—a public 

officer—because the corporation would be governed by its members, not 

by a public official.  Id. at 834.  Likewise, IARC classification decisions are 

made by individual members of its working groups, serving in their 

respective individual capacities, and not by any public official or entity.   

In short, the actual decision-makers under the Labor Code 

mechanism are private individuals selected by IARC.  These individuals are 

not supervised or controlled in their work by IARC or any governmental 

entity, and no governmental entity can alter, amend, or reverse their 

decisions.  In finding that IARC is “public,” the decision below gave short 

shrift to the central role these private individuals play in the IARC decision-

making process, in conflict with this Court’s analysis in Calfarm.  By doing 

so, the decision below creates the opportunity for initiative proponents to 

evade the Constitutional prohibition by designating a seemingly public 

entity that could then select private individuals to have unconstrained and 

unaccountable power.  The Court should grant review to close this loophole 

and prevent this unintended result. 

C. REVIEW SHOULD BE GRANTED TO SETTLE WHETHER 
PROCEDURAL DUE PROCESS PROTECTIONS ATTACH 
TO QUASI-LEGISLATIVE ACTIONS. 

The Court of Appeal rejected Appellants’ procedural due process 

claims under the California and U.S. Constitutions on the ground that 

“quasi-legislative actions are not subject to procedural due process 

protections.”  Op. 31.  This blanket statement that there is no constitutional 

floor for the procedures used to make laws in this state is deeply troubling 

and opens the door to abuse in the rulemaking context. 
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As discussed above, the Opinion is internally inconsistent.  It first 

holds that IARC’s role is quasi-legislative and thus exempt from procedural 

due process restrictions.  Op. 32.  Yet it concludes elsewhere that IARC’s 

role is merely fact-finding and thus exempt from the final-say rule.  Id. at 

23.  Both cannot be true.  If IARC is merely engaged in fact-finding—a 

quintessential quasi-adjudicative act—then procedural due process 

protections unambiguously apply.  See Horn v. Cty. of Ventura, 24 Cal. 3d 

605, 612 (1979) (“[G]overnmental decisions which are adjudicative in 

nature are subject to procedural due process principles.”).  But the Court of 

Appeal held otherwise. 

It is true that courts often do not apply procedural due process 

protections to quasi-legislative actions.  See, e.g., McKinny v. Bd. of 

Trustees, 31 Cal. 3d 79, 98-99 (1982).  In articulating this rule, however, 

courts have explained that individuals and businesses affected by generally-

applicable rules “are protected . . . by their power, immediate or remote, 

over those who make the rule.”  Cal. Gillnetters Ass’n v. Dep’t of Fish & 

Game, 39 Cal. App. 4th 1145, 1160 (1995).  Not so here.  Businesses and 

individuals subject to Proposition 65’s regulatory requirements exercise no 

power, immediate or remote, over those who make the listing decisions—

i.e., IARC and the individuals it selects to form its working groups. 

Further, the general principle that procedural due process protections 

do not attach to quasi-legislative actions in California was first announced 

by this Court in dicta in Horn.  The concurrence in that case, however, is 

notable.  In it, Justice Newman, the former dean of Berkeley Law School, 

explained: 

Notice and hearing now characterize the great 
bulk of legislating and rulemaking.  Often the 
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forms of notice and hearing differ greatly from 
those that typify most adjudication procedures.  
Yet the appropriate protections of due process 
are there; and we should not encourage 
legislators and rulemakers who conceivably 
yearn for a more comfortable past when often 
they did proceed without notice, without 
hearing, in protective secrecy. 

24 Cal. 3d at 621 (footnote omitted).   

Justice Newman’s concurrence is even more persuasive in this 

context.  Proposition 65 exempts listing decisions from the California 

Administrative Procedure Act.  See Health & Safety Code §25249.8(e).  As 

a result, absent some constitutional floor, OEHHA’s “ministerial” listing of 

glyphosate will be insulated from judicial review on procedural fairness 

grounds.  This is because: (1) Labor Code listings are made by IARC, 

which has no obligation under California or U.S. law to follow fair 

procedures; (2) OEHHA, although indirectly accountable to the California 

electorate, plays no substantive role in the Labor Code listing process; 

(3) even so, OEHHA’s decisions cannot be challenged under the 

Administrative Procedure Act; and (4) Proposition 65 can be amended only 

by ballot proposition or by two-thirds vote of the Legislature, making its 

amendment an unrealistic response to arbitrary decision-making.  Indeed, 

multiple provisions of Proposition 65 work in tandem to insulate the 

decisions of this remote group of unaccountable individuals from any form 

of meaningful review by anyone:  not by IARC staff; not by IARC’s 

governing body; not by OEHHA; not by the Office of Administrative Law; 

not by any other state agency or official; and—without the backstop of 

procedural due process—not even by this Court.  Imposing a constitutional 

floor of due process is critical to ensure that Proposition 65 listing decisions 

are made with at least a modicum of accountability and procedural fairness. 
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IV. CONCLUSION 

For the foregoing reasons, the Court should grant review. 
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