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Nature of the Case
and Parties:

Trial Court:

Trial Court’s
Disposition:

Court of Appeals:

Court of Appeals
Disposition:

STATEMENT OF THE CASE

Homeowner Gail Menchaca sued her insurer, USAA Texas
Lloyds Company, for contractual and extra-contractual
claims arising from wind-related damages allegedly
sustained to her home during Hurricane lke.

Hon. Fred Edwards, 9th Judicial District Court,
Montgomery County, Texas

A jury answered “No” to the question, “Did USAA fail to
comply with the terms of the insurance policy with respect
to the claim for damages filed by Gail Menchaca resulting
from Hurricane 1ke?” App. 2; CR1:665. In the next
question, the jury found that USAA failed to conduct a
reasonable investigation. App. 2; CR1:666. The trial court
disregarded the “no breach” answer and rendered judgment
awarding Menchaca $164,371 ($11,350 in damages,
$130,000 in attorney’s fees through trial, $1,969.92 in
prejudgment interest, $7,718.62 in penalty interest under
Insurance Code section 542.060(a), $13,332.45 in court
costs, and $15,000 in conditional appellate attorney’s fees).
App.1; CR1:716-19.

Thirteenth Court of Appeals; opinion by Justice Garza,
joined by Justices Rodriguez and Benavides. USAA Texas
Lloyd’s Co. v. Menchaca, No. 13-13-00046-CV, 2014 WL
3804602 (Tex. App.—Corpus Christi July 31, 2014, pet.

filed) (mem. op.); App. 3.

Modified the judgment to remove the award of penalty
interest; affirmed the judgment as modified.
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STATEMENT OF JURISDICTION

This Court has jurisdiction under Government Code section 22.001(a)(6)
because the court of appeals committed an error of law of such importance to the
jurisprudence of the state that it requires correction. This Court has jurisdiction
under Government Code section 22.001(a)(3) because the case involves the
construction of Insurance Code chapter 541. This Court has jurisdiction under
Government Code section 22.001(a)(2) because the court of appeals held differently
from prior decisions of other courts of appeals and of this Court on a question of law

material to the decision.
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ISSUES PRESENTED

When a jury rejects an insured’s claim that her insurer breached its contract,
Is the insured precluded from recovering on an extra-contractual claim?
When a jury rejects an insured’s claim that her insurer breached its policy, can
the insured nevertheless recover policy benefits if the same jury finds fault
with the insurer’s investigation?

Can a trial court “disregard” a jury question that is derived from the pleadings,
that was tried to a jury, and that supports a take-nothing judgment in the

defendant’s favor?



REASONS TO GRANT REVIEW

An insurer has a contractual obligation to pay covered claims. But if an
insurer has no obligation to pay a claim, and hence no contractual duty is owed, then
the extra-contractual provisions of the Insurance Code cannot support recovery of
contractual benefits. Until now. The court of appeals held that an insurer, which was
not contractually obligated to its insured, nevertheless owed contractual benefits
because a jury found that it could have investigated harder before refusing to pay a
claim. That is called liability without fault. And the holding ignores the stark fact
that an insurer’s investigation of a loss (which necessarily occurs after a loss) cannot
also cause the loss.

This Court has squarely held that a failure to properly investigate a claim is
not a basis in itself to require an insurer to pay policy benefits to its insured.
Provident Am. Ins. Co. v. Castafieda, 988 S.W.2d 189, 198 (Tex. 1998). Here, the
insured proved no injury independent of what she alleged she was owed under the
policy. And what she was owed under the policy was $0, because she could not
prove a contractual breach. For either or both reasons, her claim is barred.

Concluding that this case presented “unique circumstances,” the court of
appeals ignored Castafieda and other Supreme Court cases, and explained away

relevant precedent from intermediate appellate courts.



The questions presented in this case are not unique. They were directly
presented—and answered—in Castafieda.  Nor is the relevant precedent
distinguishable. In similar cases, state and federal courts have held that an insured
may not recover under circumstances like those involved here.

Hurricane Ike was the costliest storm in Texas history. See lke’s Insured
Losses Total Almost $12 Billion, DALLAS MORNING NEwsS, Jan. 29, 2010; App. 9.
Insured losses from wind damage alone totaled almost $10 billion. Id. In litigation
stemming from those and other storm-related losses, this Court must ensure that the
appellate courts scrupulously apply its precedent. The court of appeals failed to do
S0.

This Court should grant review.



STATEMENT OF FACTS

Two months after Hurricane Ike hit south Texas, Gail Menchaca called USAA
to report a claim under her homeowners insurance policy. RR3:44. Menchaca
expressed concern about possible damage to her roof, electrical box, fence, and air-
conditioner. Id.

USAA sent adjuster Darby Hambrick to Menchaca’s house. RR4:52;
RR10:18. Hambrick found three missing shingles on the roof. RR10:19. He found
no damage to the air conditioner, the fence, or the electrical system, although he
noted that the electrical box was not attached to the house. RR10:21-23. Menchaca
told Hambrick that she was also concerned about the water level in her toilets;
Hambrick inspected them but found no problems. RR10:23-24.

Hambrick’s repair estimate included $455 to replace the missing shingles and
$245 for an electrician to attach the electrical box. DX4; RR17:79. The $700
estimate was less than Menchaca’s $2020 policy deductible.! RR4:11. USAA
notified Menchaca that although her policy covered wind damage, the loss did not
exceed the deductible, so she was not entitled to policy benefits. DX3; RR17:77.

Five months later, Menchaca asked USAA to reinspect her roof. RR9:49.

USAA adjuster David Glover, a 22-year employee, examined Menchaca’s home and

! The home was insured for $202,000, and the policy had a 1% deductible. DX1.

3



confirmed Hambrick’s initial findings. RR4:78-79; RR9:5. Glover also found some
unsealed shingles, which he attributed to an installation or manufacturing defect, not
wind. RR4:79-80. Glover noted that the minimal damage to the roof did not warrant
replacement under the policy. DX5; RR17:84.

Three weeks later, Menchaca sued USAA, alleging breach of contract, fraud,
DTPA, and Insurance Code claims. CR1:9-23. Her notice letter, hand-delivered
with her original petition, demanded $1,245,355.25 in economic damages, $50,000
for mental anguish, and $481,785.08 for expenses, including attorney’s fees.
CR1:24-25; DX21; RR18:162. At trial, one of Menchaca’s experts testified that the
entire roof needed to be replaced and that the storm caused substantial interior
damage, including cracks and separations. RR4:110, 115, 130. Another expert
provided damage estimates that ranged from a low of $38,439.15 to a high of
$76,348.67. RR5:106, 116; DX23; RR18:176; DX39; RR22:55.

Menchaca’s claims were tried to a jury for eight days. The trial court directed
a verdict in USAA'’s favor on the fraud claim and submitted the remaining contract
and statutory claims to the jury. RR8:56. The first question, pertaining to
contractual liability, asked whether USAA failed to comply with the terms of the

insurance policy; the jury answered “No.” App. 2; CR1:665. The second question,

pertaining to extra-contractual liability, included a laundry list of statutory claims

and asked whether USAA had engaged in deceptive acts or practices. App.2;



CR1:666. Although it found no other violations, the jury determined that USAA
“[r]efused to pay a claim without conducting a reasonable investigation with respect
to a claim.” 1d.; see also TeX. INs. CoDE 8 541.060(a)(7). The jury awarded

Menchaca $11,350 in damages in connection with that finding. App. 2; CR1:667.

The jury also awarded Menchaca $130,000 in attorney’s fees through trial. App.2;
CR1:672.

Contending the jury’s answer to the breach question precluded Menchaca’s
recovery of policy benefits and that Menchaca’s failure to prove independent injury
barred her recovery, USAA moved for judgment as a matter of law. CR1:675-80.
At the post-trial hearing on that motion, the trial court disregarded the jury’s failure
to find a breach, contending that the question was improper:

It says, “breach of contract,” but it doesn’t say what kind of breach. It
doesn’t even explain breach of contract. It doesn’t even give a
definition for breach of contract. There’s all kinds of other things that
should have been put in there about what’s material breach, definition
of material breach. The question fails altogether. It shouldn’t have
been submitted in the first place. ... I think I can easily ignore question
number one as being incomprehensible to a layman and that it has no
effect. . . . I’m going to ignore question number one entirely because |
think it was poorly worded. It did not have adequate definitions with it
to aid the jurors. | think its response is meaningless.

Menchaca, 2014 WL 3804602, at *4 n.12. The trial court also disregarded the jury’s
failure to award appellate attorney’s fees. CR1:716.
The trial court rendered judgment for Menchaca for $164,371, including

$11,350 in damages, $130,000 in attorney’s fees through trial, $1.969.92 in
5



prejudgment interest, $7,718.62 in penalty interest under the Insurance Code,
$13,332.45 in court costs, and $15,000 in conditional appellate attorney’s fees.

App. 1; CR1:717-18.

After modifying the judgment to eliminate the award of penalty interest, the
court of appeals affirmed. Menchaca, 2014 WL 3804602, at *9. It held that
Menchaca’s extra-contractual claims were not barred even though the jury rejected
her breach of contract claim; that the trial court was justified in disregarding the
contract finding; and that Menchaca could recover policy benefits on her extra-
contractual claim even though she proved no injury caused by USAA’s
investigation: “[u]nder the unique circumstances in this case, USAA did not breach
the policy but policy benefits are indeed the correct measure of damages caused by

USAA’s violation of the insurance code.” Id.



SUMMARY OF THE ARGUMENT

“[IJn most circumstances, an insured may not prevail on a bad faith claim
without first showing that the insurer breached the contract.” Liberty Nat’l Fire Ins.
Co. v. Akin, 927 S.\W.2d 627, 629 (Tex. 1996). There may be one exception: this
Court has recognized the theoretical possibility that “in denying the claim, the
Insurer may commit some act, so extreme, that would cause injury independent of
the policy claim.” Republic Ins. Co. v. Stoker, 903 S.W.2d 338, 341 (Tex. 1995).
Menchaca has never contended—and the lower courts did not address or find—that
this hypothetical exception applies in this case. Because Menchaca failed to prove
either breach or independent injury, her claim fails. See Castafieda, 988 S.W.2d at
198.

The trial court chose to ignore the jury’s rejection of Menchaca’s contract
claim, characterizing its answer to Question No. 1 as “meaningless.” Menchaca,
2014 WL 3804602, at *4 n.12. The court of appeals endorsed that approach. Id. at
*7. This Court should, instead, affirm the jury’s verdict and render the take-nothing

judgment it compels.



ARGUMENT

l. Because Menchaca failed to prove that USAA breached the contract, and
because there was no proof of damages beyond contract damages, USAA

Is entitled to rendition of judgment.

A. Afailure to properly investigate a claim is not a basis for obtaining
policy benefits, and Menchaca proved no injury independent of the
policy claim.

This Court has already decided this precise issue. See Castafieda, 988 S.W.2d
at 198. There, Denise Castafieda sued her insurance company, Provident American,
for violations of the Insurance Code and the DTPA, but not for breach of contract.
Id. at 192, 201. A jury found for her on the statutory claims and awarded her $50,000
for loss of benefits and harm to her credit reputation. Id. at 192. The jury charge
defined “loss of benefits” as “the amount of benefits due under the policy.”
Provident Am. Ins. Co. v. Castafieda, 914 S.W.2d 273, 281 (Tex. App.—EIl Paso
1996). The trial court rendered judgment in Castafieda’s favor, and the court of
appeals affirmed. Id. at 284.

This Court reversed, specifically rejecting Castafieda’s argument that she was
entitled to recover damages equivalent to policy benefits for her insurer’s failure to
adequately investigate a claim:

With regard to the damages that might be recoverable if an insurer

failed to adequately investigate a claim, we indicated in Stoker that

failure to properly investigate a claim is not a basis for obtaining

policy benefits. We did recognize, though, that there might be liability
for damage to the insured other than policy benefits or damages flowing
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from the denial of the claim if the insured mishandled a claim. We said:
“We do not exclude, however, the possibility that in denying the claim,
the insurer may...cause injury independent of the policy claim.” The
concurring Justices in Stoker agreed that the manner in which a claim
Is investigated must be the proximate cause of damages before there
could be a recovery. Castafieda and the dissent fault Provident
American’s investigation of the claim and claims-handling procedures
on a number of counts, but none of the actions or inactions of
Provident American was the producing cause of any damage separate
and apart from those that would have resulted from a wrongful denial
of the claim, as we discuss in Part 1V.B below.

Castafieda, 988 S.W.2d at 198 (Tex. 1998) (emphasis added).

Thus, Castafieda could not recover the policy benefits the jury awarded. Id.
at 199. The loss of credit reputation stemmed from the denial of benefits, so those
damages were not recoverable either. 1d. Accordingly, there was no evidentiary
support for the extra-contractual claims or damages. Id. at 201. And because
“Castafieda did not plead and did not obtain a determination from the trial court that
Provident American was liable for breach of the insurance contract, . . . there is no
basis on which Castafieda may recover based on this record.” 1d. The Court
rendered judgment that Castafieda take nothing. Id.

This holding makes sense. The Insurance Code allows an insured to recover
only those actual damages “caused by” the particular statutory violation. TEX. INS.
CoDE § 541.141. A failure to properly investigate can never cause damages equating
to benefits owed under the insurance contract. Those are necessarily contract

damages arising, if at all, from the event triggering the contractual claim—nhere,



Hurricane Ike—and any related contractual breach. That is why Castafieda (and
Stoker) held that “the failure to properly investigate a claim is not a basis for
obtaining policy benefits.” Castarieda, 988 S.W.2d at 198.

Castafieda decides this case. Like Castafieda, Menchaca did not obtain a

finding that USAA breached the contract. App. 2; CR1:665. And there is no

evidence to support damages, because none of USAA’s actions or inactions was the
producing cause of any harm separate from what would have resulted from a
wrongful denial of the claim. The only damages sought or awarded were policy
benefits; Menchaca explicitly disclaimed mental anguish and consequential
damages. RR6:7-10; CR1:21. Much like the charge in Castarieda, the charge here
defined damages as “the difference, if any, between the amount USAA should have
paid Gail Menchaca for her Hurricane Ike damages and the amount that was actually

paid.”? App.2; CR1:667. And Menchaca has never alleged, nor did she prove, that

her damages resulted from “some act, so extreme” by USAA that it caused “injury

independent of the policy.” Stoker, 903 S.W.2d at 341.

2 The court of appeals stated that USAA failed to object to Question 3’s instruction that the jury
answer the damages question if it either found either a breach or a statutory violation. Menchaca,
2014 WL 3804602, at *7. But USAA did object to the question, arguing that “the Texas courts
have held that extra contractual damages need to be independent from policy damages.” RR10:37.
USAA also tendered its own separate damages questions on the contractual and extra-contractual
claims, which the trial court refused. CR1:114-137; RR10:38. The court’s suggestion that USAA
waived error is wrong. Menchaca, 2014 WL 3804602, at *7 n.17.

10



1. Castafieda, not Vail controls here.

The court of appeals cited Castafieda only in passing. Menchaca, 2014 WL
3804602, at *8, *9. Instead, the court of appeals (and Menchaca?) relied on Vail v.
Texas Farm Bureau Mutual Insurance Co., 754 S.W.2d 129 (Tex. 1988), to conclude
that, while USAA cannot be said to have breached the policy, USAA still owed
Menchaca policy benefits. In Vail, the Court stated that an insurer who violated the
Insurance Code or the DTPA could be liable for policy benefits under those statutes:
“an insurer’s unfair refusal to pay the insured’s claim causes damages as a matter of
law in at least the amount of the policy benefits wrongfully withheld.” Vail, 754
S.W.2d at 136. For several reasons, Vail is either inapposite or no longer controlling.

First, in Vail, the insured proved that his insurer breached the contract and was
liable, in addition, for extra-contractual torts. Id. at 136 (holding that evidence
supported breach of contract claim, and plaintiff’s damages were, “at minimum, the
amount of policy proceeds wrongfully withheld”) (emphasis added). Under Vail, a
breach is a necessary predicate to extra-contractual liability. Cf. United Nat’l Ins.
Co.v.AMJ Invs., LLC,  S\W.3d ___, No. 14-12-00941-CV, 2014 WL 2895003,

at *9 (Tex. App.—Houston [14th Dist.] June 26, 2014, no pet. h.) (deciding that Vail,

3 See Menchaca Brief of Appellee/Cross-Appellant, at 26 (“Vail is dispositive of USAA’s
complaint.”).

11



rather than Castafeda, controlled because the insured obtained a finding that the
insurer breached the contract). There was no such finding here; just the opposite.

Second, Vail did not establish a blanket rule for all bad faith claims. This
Court has cautioned that Vail’s holding should not be extrapolated to a claim
involving a failure to properly investigate, which “do[es] not necessarily relate to
the insurer’s breach of its contractual duties to pay covered claims, and may give
rise to different damage.” Twin City Fire Ins. Co. v. Davis, 904 S.W.2d 663, 666
n.3 (Tex. 1995). And in at least three cases, this Court has refused to allow recovery
of contract damages as a remedy for an allegedly improper investigation. See
Progressive Cnty Mut. Ins. Co. v. Boyd, 177 S.W.3d 919 (Tex. 2005) (per curiam)
(holding that even if trial court incorrectly granted summary judgment on failure-to-
investigate claim, error was harmless because plaintiff “d[id] not allege that he
suffered any damages unrelated to and independent of the policy claim”);
Castafieda, 988 S.W.2d at 198; Stoker, 903 S.W.2d at 341.

Third, if Vail applies to a failure-to-investigate claim even when there is no
finding of breach, it cannot be squared with Castafieda, which was decided a decade
later and is directly on point.

With the exception of the court in this case, courts of appeals have generally
interpreted Castafieda to permit recovery of extra-contractual damages only when

an insured proves damages independent of those resulting from a wrongful denial of

12



policy benefits. See, e.g., Laird v. CMI Lloyds, 261 S.W.3d 322, 328 (Tex. App.—
Texarkana 2008, pet. dism’d w.0.j.); USAA v. Gordon, 103 S.W.3d 436, 442 (Tex.
App.—San Antonio 2002, no pet.). The United States Court of Appeals for the Fifth
Circuit has embraced a similar reading of the Texas rule: “there can be no recovery
for extra-contractual damages for mishandling claims unless the complained of
actions or omissions caused injury independent of those that would have resulted
from the wrongful denial of policy benefits.” Great Am. Ins. Co. v. AFS/IBEX Fin.
Servs. Inc., 612 F.3d 800, 808 n.1 (5th Cir. 2010). Other courts interpret Castafeda
to apply only if an insured fails to prove a contractual breach. See, e.g., United Nat’l
Ins. Co., 2014 WL 2895003, at *9.

Even if the precise extent of Castafieda’s reach is debatable, this case falls
squarely within its holding. The court of appeals’ contrary conclusion cannot stand.

2. The court of appeals’ attempts to distinguish relevant
precedent are unavailing.

The court of appeals also focused on Stoker, which it found distinguishable.
2014 WL 3804602, at *9. The court recognized the “*general rule’ that breach of
the policy must be established before policy benefits may be recovered,” but held
that this case presented an exception. Id. The court observed that Stoker involved a
claim that was not covered. But here, the court wrote, “it was not “‘established’ that
the policy provided no coverage for Menchaca’s claim.” Id. The court also

disregarded the numerous authorities USAA cited, because “[m]ost of them involve
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situations where the policy at issue was explicitly found not to cover the category of
damages claimed by the plaintiff.” 1d. at *8.

The court of appeals’ decision rests on the dubious distinction between a
finding of no coverage, on the one hand, and no breach on the other. But the court
never explains why that distinction should matter. In either case, the insurer is not
obligated to pay policy benefits. See, e.g., In re Allstate Cnty. Mut. Ins. Co., No. 01-
14-00068-CV, 2014 WL 5285850, at *4 (Tex. App.—Houston [1st Dist.] Oct. 16,
2014, orig. proceeding) (“An insurer generally cannot be liable for failing to settle
or investigate a claim that it has no contractual duty to pay.”). Under this Court’s
precedent and the insurance contract, there is no basis for differentiating the two.

In Stoker, for example, the Court held that “there can be no claim for bad faith
when an insurer has promptly denied a claim that is in fact not covered.” Stoker,
903 S.W.2d at 341. The statement was phrased in terms of “no coverage,” because
the claim in that case was not covered. But the authorities Stoker cited made clear
that the same rule applies when there has been no breach of the insurance policy:
(i) a Fifth Circuit decision noted that Mississippi law did not support a bad faith
recovery for the insured without first establishing “liability under the policy”; (ii) the
Alabama Supreme Court held that the plaintiff seeking to recover on a bad faith
claim must prove a breach of contract by the defendant; (iii) the Kentucky Supreme

Court held that a bad faith claim requires proof that the insurer was obligated to pay
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under the policy; (iv) the Rhode Island Supreme Court held that there can be no bad
faith claim unless the insured establishes the insurer breached its duty under the
contract; and (v) a leading treatise stated that extra-contractual recovery was
prohibited when the insured is not entitled to benefits under the insurance contract.
Id. (collecting authorities). And there is ample additional authority—aside from this
Court’s own precedent*—to support that interpretation. See, e.g., Capstone Bldg.
Corp. v. Am. Motorists Ins. Co., 67 A.3d 961, 990 (Conn. 2013) (joining “the
majority of jurisdictions to consider the matter” and holding that “in the absence of
a breach of an express duty under the insurance policy, there is no independent cause
of action for deficiencies in the insurer’s investigation”).

Additionally, Menchaca’s insurance contract states that a loss that fails to
exceed the deductible is not a covered loss. The agreement “cover[s] only that part
of the loss over the deductible stated.” DX1; RR17:9; RR17:11 (stating that
insurance contract consists of the Declarations page, the policy, and applicable
endorsements). USAA determined that Menchaca’s claim was below the deductible,
and Menchaca failed to prove that this decision breached the policy. So even though
wind damage was generally covered under the policy, Menchaca did not have a

“covered” claim.

4 Liberty Nat’l Fire Ins. Co. v. Akin, 927 S.W.2d 627, 629 (Tex. 1996).
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The court of appeals also distinguished Gordon, which it incorrectly described
as a Texas Supreme Court case. Menchaca, 2014 WL 3804602, at *8. In Gordon,
a jury found for the plaintiffs on their contractual and extra-contractual claims and
awarded the identical amounts under both theories of recovery. The San Antonio
Court of Appeals held that “[a]n insured is not entitled to recover extra-contractual
damages unless the complained of actions or omissions cause injury independent of
the injury resulting from a wrongful denial of policy benefits.” Gordon, 103 S.W.3d
at 442. The court rendered judgment that the insured take nothing on his extra-
contractual claims. Id. at 443.

The court of appeals in this case found Gordon distinguishable because the
Gordon jury determined that USAA breached the insurance policy and awarded
damages for that breach. Accordingly, the court stated that “an award of extra-
contractual damages—where the only damages in evidence ‘stemmed from the
denial of the claim’—would have constituted an impermissible double recovery.”
Menchaca, 2014 WL 3804602, at *8. “Such circumstances are not present in this
case,” the court reasoned. Id.

But the court of appeals’ analysis is wrong. The Gordon court did not render
judgment against the plaintiff on the extra-contractual claims to avoid a double
recovery. Even though the Gordon jury awarded identical amounts for the

contractual and extra-contractual claims, the plaintiffs elected to recover only on the
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extra-contractual claim. Gordon, 103 S.W.3d at 438. So double recovery was not
an issue. The Gordon court rendered judgment against the plaintiffs on the extra-
contractual claims because policy benefits were not recoverable as damages for that
claim. If extra-contractual damages were legally permissible, the Gordon plaintiffs’
election of remedies would have been proper. Only after reversing the extra-
contractual award did the Gordon court affirm the trial court’s conditional
contractual damages award. Id. at 437. The court of appeals’ reasoning to the
contrary is not supportable.

Finally, the court of appeals stated that “USAA has not directed us to any
cases, nor can we find any, involving a situation such as this one where: (1) the
insurer complied with the policy, but (2) nonetheless violated the insurance code,
and (3) the insurer would have been contractually obligated to pay policy benefits
had the insurer complied with the insurance code.” Menchaca, 2014 WL 3804602,
at *9 (emphasis added). But the “situation” the court described is not presented in
this case. There was no determination that USAA would have been contractually
obligated to pay policy benefits had it conducted a more thorough investigation. As
this Court has recognized, a failure to investigate can never cause damages in the
form of policy benefits—those are caused by a contractual breach. Castafieda, 988

S.w.2d at 201.
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So the jury’s damage award cannot be viewed as a finding of contractual
liability, and USAA directed the court to a case so holding: Castafieda. The
Castafieda jury charge defined the damages as “the amount of benefits due under
the policy.” Castafieda, 914 S.W.2d at 281. This Court held that, absent a separate
breach-of-contract finding, a failure to investigate could not support recovery of that
amount. Castafieda, 988 S.W.2d at 201. The same is true here.

3. USAA is entitled to rendition of judgment.

Because the extra-contractual claims and damages were not supported by
legally sufficient evidence, the judgment (including the attorney’s fee award) cannot
stand. See Castafieda, 988 S.W.2d at 201, see also TEX. INS. CODE § 541.152; State
Farm Life Ins. Co. v. Beaston, 907 S.W.2d 430, 437-38 (Tex. 1995) (holding that
attorney’s fee award under Insurance Code requires that party (1) prevail on a cause
of action for which fees are recoverable, and (2) recover damages).

II.  The trial court improperly disregarded the jury’s failure to find a
contractual breach.

Although this Court’s precedent requires rendition of judgment for USAA
even if no breach of contract claim had been submitted, see Castafieda, 988 S.W.2d
at 201, the trial court erred in disregarding the jury’s negative answer to the contract-
breach submission. Concluding that the question (which Menchaca had requested)
was “poorly worded” and lacked adequate definitions, the trial court decided it was

free to “ignore” Question No. 1, which asked whether USAA failed to comply with
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the policy. See Menchaca, 2014 WL 2804602, at *4 n.12. The trial court determined
that the jury’s response was “meaningless.” Id.

Breach of contract was pleaded, tried, argued, submitted, and answered by the
jury. How can the question be immaterial when it supports a take-nothing judgment
in USAA’s favor? It is certainly material to USAA, and its submission is the
culmination of a lawsuit that Menchaca initiated for an alleged contractual breach.

The question tracked the Pattern Jury Charge and complied with Rule 277’s
mandate for broad-form questions when feasible. See TEx. R. Civ. P. 277; Comm.
on Pattern Jury Charges, Texas Pattern Jury Charges—Contracts 101.2 (State Bar of
Texas 2012). A trial court may disregard a jury finding only if it is unsupported by
evidence or if the issue is immaterial. Spencer v. Eagle Star Ins. Co., 876 S.W.2d
154, 157 (Tex. 1994). A question is immaterial when it should not have been
submitted, or when it was properly submitted but has been rendered immaterial by
other findings. Id. Even a defective question may not be disregarded as immaterial.
Id. And a trial court’s judgment must conform to the pleadings, the nature of the
case proved, and the verdict. TEX.R. Civ. P. 301.

The trial court characterized its judgment as a victory for USAA and a “small
victory for the plaintiff.” Menchaca, 2014 WL 3804602, at *4 n.12. “Small
victories” like these, when extrapolated to the thousands of storm-related claims

pending in Texas courts, will have a monumentally devastating impact. This Court
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must ensure that any victory, however “small,” is supported by the law. This one
was not.

CONCLUSION AND PRAYER

“The threshold of bad faith is reached when a breach of contract is
accompanied by an independent tort.” Transp. Ins. Co. v. Moriel, 879 S.W.2d 10,
17 (Tex. 1994). This case never met that threshold. USAA requests that the Court
grant this petition for review, reverse the court of appeals’ judgment, and render
judgment that Menchaca take nothing. USAA also requests all other relief to which

it is entitled.
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Montgomery County District Court

**XEFILED* **
LexisNexis Transaction ID: 47597288
Date: Nov 07 2012 10:23AM

Barbara Adamick, Clerk

CAUSE NO. 09-05-04702-CV

GAIL MENCHACA, § IN THE DISTRICT COURT OF
Plaintiff, §
§

vs. § MONTGOMERY COUNTY, TEXAS
At §
USAA TEXAS LLOYD’'S 7 §
COMPANY AND DARBY §
HAMBRICK, §

Defendants. § 9TH JUDICIAL DISTRICT

FINAL JUDGMENT

On the 10th day of September 2012, came on to be heard the above-entitled and
numbered cause. Plaintiff Gail Menchaca appeared in person, and by and through her
counsel, and announced ready for trial. Defendant USAA Texas Lloyd’s appeared in
person, and by and through its counsel, and announced ready for trial. This court has
Jjurisdiction over the parties and subject matter of this cause,

A jury consisting of 12 good and qualified jurors was selected and the case
proceeded to trial. At the close of the evidence, the Court submitted its charge to the
jury. The jury retired to deliberate, and after deliberating, announced in opeh court that it
had reached a verdict on September 19, 2012. The court received and filed the jury’s
verdict and discharged the jury.

The Court now disregards the jury’s answers to Question No. 1 and subparts (B)
through (E) of Question No. 6.

The Court renders judgment in favor of Gail Menchaca and against USAA Texas

Lloyd’s based upon the jury’s answers to question number 2; question no. 3, and subpart

1E56
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{A) of question no. 6. Furthermore, the Court renders judgment in favor of Gail
Menchaca Gail Menchaca and against USAA Texas Lloyd’s based upon the
unconiroverted testimony of plaintiff’s attorneys’ fees expert, Randall Cashiola,
regarding the reasonable fees for the necessary services of Gail Menchaca’s attorneys for
representation through appeal to the court of appeals and for representation of through
-appeal to the Texas Supreme Court. Gail Menchaca is entitled to judgment against

Texas Lloyd’s based upon these liability and damages findings in favor of the
plaintiff.

The past damages of Gail Menchaca are $11,350. Gail Menchaca is entitled to
prejudgment interest on these damage awards, beginning on May 14, 2009, and ending on
the day before the judgment is signed. The prejudgment interest rate is 5% per year,
simple interest. Prejudgment interest through November 1, 2012 is $1,969.92.
Prejudgment interest will continue to accrue from November 1, 2012 until the day before
this Judgment is signed at the rate of $1.55 per day.

Gail Menchaca is -entitled to additional interest on the damage award, beginning
on January 23, 2009, and ending on the day the judgment is signed. The additional
interest rate is 18% per year, simple interest. Additional interest through November 2,
2012 is $7,718.62. Additional interest will continue to accrue from November 2, 2012
until the day this Judgment is signed at the rate of $5.60 per day.

Gail Menchaca is entitled to recover fromi USAA Texas Lloyd’s all taxable court

costs in the amount of $13,332.45.
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Gail Menchaca is entitled to recover from USAA Texas Lloyd’s the reasonable
fees for necessary services of her attorneys’ in this case for representation in the trial

court of $130,000.00. Further, Gail Menchaca is entitled to recover the reasonable fees

for necessary services of her attorneys’ for representation through appeal to the court of
) ( N

AR S (g

appeals of $S0,;0089 in the event Gail Menchaca is successful in-any proceedings before

the court of appeals. Gail Menchaca is also entitled to recover the reasonable fees for

necessary services of her attomeys’ for representation through appeal to the Supreme

0000 . .. . . .
Court of Texas of d . (H 08 in the event Gail Menchaca is successful in any

proceedings before the Supreme Court of Texas:

Gail Menchaca is entitled to-recover from USAA Texas Lloyd’s postjudgment
interest past damages, attorneys’ fees through and including trial, prejudgment interest,
additional interest, and court costs awarded in this judgment at the legal rate of 5% per
year, compounded annually, beginning on the day this judgment is signed, until the
judgment is paid.

Accordingly, itis hereby ORDERED, ADJUDGED and DECREED:

(1)  Gail Menchaca shall have and recover of and from USAA Texas Lloyd’s
the sum of $164,371.00, inclusive of past damages, prejudgment interest, additional
interest, attorneys’ fees for representation in the trial court, and taxable court costs, for
which let execution issue;

(2)  Gail Menchaca shall have ‘and recover of and from USAA Texas Lloyd’s
postjudgment interest at the rate of 5% per year, compounded annually, on the amount of

$164,371.00, beginning on the date this judgment is signed, until that amount is paid;
-3-

718



(3)  Gail Menchacfshall have and recover of and from USAA Texas Lloyd’s
the sum of %&é@g&éﬁx thé event Gail Menchaca is successful in any party’s appeal to
the court of appeals; and

(4) Gail Menc%aca all have and recover of and from USAA Texas Lloyd’s
the sum of $25,000.00 fn the'event Gail Menchaca is successful in any party’s appeal to
the Supreme Court of Texas.

All relief not herein expressly granted is denied. This Final Judgment disposes of

all claims between all parties and is a final, appealable judgment.

Signed this__]__day of 0V aon,

Presiding Jadge
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s Montgomery County District Court
i **XEFILED* * *
LexisNexisgransaction ID: 46622855

CAUSE NO. 09-05-04702-CV
GAIL MENCHACA § IN THE DISH
PLAINTIFF, §
§
V. § MONTGOMERY COUN
§
USAA TEXAS LLOYD’S COMPANY  §
DEFENDANT § 9™ JUDICIAL DISTRICT

CHARGE OF THE COURT

LADIES AND GENTLEMEN OF THE JURY:

After the closing arguments, you will go to the jury room to decide the case, answer the questions that are
attached, and reach a verdict. You may discuss the case with other jurors only when you are al! together
in the jury room.

Remember my previous instructions: Do not discuss the case with anyone else, either in person or by any
other means. Do not do any independent investigation about the case or conduct any research. Do not
look up any words in dictionaries or on the Internet. Do not post information about the case on the
internet. Do not share any special knowledge or experiences with the other jurors. Do not use your phone
or any other electronic device during your deliberations for any reason.

Any notes you have taken are for your own personal use. You may take your notes back into the jury
room and consult them during deliberations, but do not show or read your notes to your fellow jurors
during your deliberations. Your notes are not evidence. Each of you should rely on your independent
recollection of the evidence and not be influenced by the fact that another juror has or has not taken notes.

You must leave your notes with the bailiff when you are not deliberating, The bailiff will give your notes
to me promptly after collecting them from you. 1 will make sure your notes are kept in a safe, secure
location and not disclosed to anyone. After vou complete your deliberations, the bailiff will collect vour
notes. When you are released from jury duty, the bailiff will promptly destroy your notes so that nobody
can read what you wrote.

662



Here are the instructions for answering the questions.
1. Do not let bias, prejudice, or sympathy play any part in vour decision.

2. Base your answers only on the evidence admitted in court and on the law that is in
these instructions and questions. Do not consider or discuss any evidence that was not admitted
in the courtroom.

3. You are to make up your own minds about the facts. You are the sole judges of the
credibility of the witnesses and the weight to give their testimony. But on matters of law, you
must follow all of my instructions,

4. If my instructions use a word in a way that is different from its ordinary meaning, use
the meaning [ give you, which will be a proper legal definition.

5. All the questions and answers are important. No one should say that any question or
answer is not important.

6. Answer “yes” or “no” to all questions unless you are told otherwise. A “yes” answer
must be based on a preponderance of the evidence unless you are told otherwise. Whenever a
question requires an answer other than “yes” or “no,” your answer must be based on a
preponderance of the evidence unless you are told otherwise.

The term “preponderance of the evidence’ means the greater weight of credible evidence
presented in this case. If you do not find that a preponderance of the evidence supports a “yes”
answer, then answer “no.” A preponderance of the evidence is not measured by the number of
witnesses or by the number of documents admitted in evidence. For a fact to be proved by a
preponderance of the evidence, you must find that the fact is more likely true than not true.

7. Do not decide who you think should win before you answer the questions and then
just answer the questions to match your decision. Answer each question carefully without
considering who will win. Do not discuss or consider the effect your answers will have.

8. Do not answer questions by drawing straws or by any method of chance.

9. Some questions might ask you for a dollar amount. Do not agree in advance to decide
on a dollar amount by adding up each juror's amount and then figuring the average.

10. Do not trade your answers. For example, do not say, “I will answer this question
your way if you answer another question my way.”

11. Unless otherwise instructed, the answers to the questions must be based on the
decision of at least 10 of the 12 jurors. The same 10 jurors must agree on every answer. Do not
agree to be bound by a vote of anything less than 10 jurors, even if it would be a majority.

As | have said before, if you do not follow these instructions, you will be guilty of juror
misconduct, and I might have to order a new trial and start this process over again. This would

2
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waste your time and the parties’ money, and would require the taxpayers of this county to pay for
another trial. If a juror breaks any of these rules, tell thai person to stop and report it to me
immediately.
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QUESTION NO. 1:
1. Did USAA Texas Lloyd’s Company (“USAA™) fail to comply with the terms of the
insurance policy with respect to the claim for damages filed by Gail Menchaca resulting
from Hurricane tke?

Answer “Yes” or “No”.

Answer: M ]
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QUESTION NO. 2:

Did USAA engage in any unfair or deceptive act or practice that caused damages to Gail
Menchaca?

Answer “Yes” or “No” as to each subpart.

*Unfair or deceptive act or practice™ means any one or more of the following;

. Failing to attempt in good faith to effectuate a prompt, fair, and equitable settlement of a
claim when the liability under the insurance policy issued to Gail Menchaca had become

reasonably clear; or

Answer: N 0

. Failing to promptly provide to Gail Menchaca a reasonable explanation of the factual and
legal basis in the policy for the denial of a claim(s); or

Answer: N 0

. Failing to affirm or deny coverage within a reasonable time; or

Answer: N 0

. Refusing to pay a ¢laim without conducting a reasonable investigation with respect to a
claim(s); or

Answer: ‘, E 5

. Misrepresenting to Gail Menchaca a material fact or policy provision relating to the
coverage af issue.

Answer: N D
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If you answered “Yes” to Question No. 1 or any part of Question 2 or both questions, then
answer the following question. Otherwise, do not answer the following question.

QUESTION NO. 3:

3. What sum of money, if any, if paid now in cash, would fairly and reasonably compensate
Gail Menchaca for her damages, if any, that resulted from the failure to comply you
found in response to Question number 1 and/or that were caused by an unfair or
deceptive act that vou found in response to Question number 2.

The sum of money to be awarded is the difference, if any, between the amount USAA
should have paid Gail Menchaca for her Hurricane Ike damages and the amount that was
actually paid.

In answering questions about damages, answer each question separately. Do not
increase or reduce the amount in one answer because of your answer to any other
question about damages. Do not speculate about what any party’s ultimate
recovery may or may not he.  Any recovery will be determined by the court when
it applies the law to your answers at the time of judgment. Do not add any
amount for interest on damages, if any.

Answer in dollars and cents for damages, if any.

Answer:$ (1, 350 00
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If you answered yes to Question No. 3, then answer the following (Question No. 3a. Otherwise,
do not answer Question No. 3a.

QUESTION NO. 3a:
3a. Do you find from a preponderance of the evidence that Gail Menchaca could have
avoided her damages, if any, through the exercise of reasonable care in protecting the
property from further damage or making reasonable and necessary repairs.

Answer “Yes” or “No”.

Nb

Answer:
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If you answered yes to Question No. 3a, then answer the following Question No. 3b. Githerwise,
do not answer Question No. 3b

QUESTION NO. 3b:

3b. By what amount of money, if any, should Gail Mencahca’s damages be reduced due to
her failure to exercise reasonable care to avoid her damages?

Answer in dollars and cents for damages, if any.

Answer: N ! A
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If you answered “Yes” to any subpart of Question 2, then answer the following Question No. 4.
Otherwise, do not answer the following Question No. 4 and skip to Question No. 6.

QUESTION NO.4:
4. Did USAA engage in any such conduct knowingly?

“Knowingly” means actual awareness of the falsity, unfairness, or deceptiveness
of the act or practice on which a claim for damages is based. Actual awareness
may be inferred if objective manifestations indicate that a person acted with actual
awareness.

In answering this question, consider only the conduct that you found resulted in
damages to (ail Menchaca.

Answer “Yes” or “No™.

NO

Answer:
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If vou have answered “Yes” fo Question No. 4, then answer the following Question No. 3.
Otherwise, do not answer the following Question No. 3 and skip to Question No. 0.

QUESTION NO. 5:

5, What sum of money, if any, in addition to actual damages, should be awarded to Gail
Menchaca against USAA because USAA’s conduct was committed knowingly?

INSTRUCTIONS

The factors to consider in awarding additional damages, if any, include:

{a) The nature of the wrong;

(b} The character of the conduct involved;

(c) The degree of culpability of USAA;

(d) The situation and sensibilities of the parties; and

{e)} The extend to which the conduct in question offers a public sense of justice and
propriety

Answer in dollars and cents, if any:

Answer: § Mrﬁ

10
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Ifyou answered "Yes” to any part of Questions 1 or any part of Question 2, then answer the
Jollowing Question No. 6. Otherwise, do not answer the following Question No. 6.

QUESTION NO. 6:

6. What is a reasonable fee for the necessary services of Gail Menchaca’s attorneys in this
case, stated in dollars and cents?

Answer with an amount for each of the following:
A. For representation in the trial court

Answer:$ 130,000, 00

B. For representation through appeal to the court of appeals.

Answer:$ ND

C. For representation at the petition for review stage in the Supreme Court of Texas.

Answer: $___N

D. For representation at the merits briefing stage in the Supreme Court of Texas.

Answer: $ M L

E. For representation through oral argument and the completion of proceedings in the
Supreme Court of Texas.

Answer:§ N©O

1
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Presiding Juror:

1. When you go into the jury room to answer the questions, the first thing you will
need to do is choose a presiding juror,

2. The presiding juror has these duties:

have the complete charge read aloud if it will be helpful to your deliberations;
preside over your deliberations, meaning manage the discussions, and see that you
follow these instructions;

give written questions or comments to the bailiff who will give them to the judge;
write down the answers you agree on;

get the signatures for the verdict certificate; and

notify the bailiff that you have reached a verdict.

S

Mo R

Do you understand the duties of the presiding juror? If you do not, please tell me now.
Instructions for Signing the Verdict Certificate:

1. Unless otherwise instructed, you may answer the questions on a vote of 10 jurors.
The same 10 jurors must agree on every answer in the charge, This means you may not have one
group of 10 jurors agree on one answer and a different group of 10 jurors agree on another
answer.

2. If 10 jurors agree on every answer, those 10 jurors sign the verdict. if 11 jurors
agree on every answer, those 11 jurors sign the verdict. If all 12 of you agree on every answer,
you are unanitnous and only the presiding juror signs the verdict.

3. All jurors should deliberate on every question. You may end up with all 12 of you
agreeing on some answers, while only 10 or 11 of you agree on other answers. But when you
sign the verdict, only those 10 who agree on every answer will sign the verdict,

Judge Presiding

12
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Verdict Certificate

Check one:

Qur verdict is unanimous. All 12 of us have agreed to each and every answer. The
presiding juror has signed the certificate for all 12 of us.

Signature of Presiding Juror Printed Name of Presiding Juror

Our verdict is not unanimous. Eleven of us have agreed to each and every answer and
have signed the certificate below.

V' Our verdict is not unanimous. Ten of us have agreed to each and every answer and have
signed the certificate below,

SIGNATURE . NAME PRINTED

* MELAVE  Sm i
el B TS

Softns KDL

Rath., Maodock
ﬂw;/ Seoft Gipe&e/m
Fovert A, HAnre
Tason HencocK
Benjarin E, Gofomit/ -

~Jraved  bDlen
\Qﬁ%’U CNJ\J'G:\/
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Memorandum Opinion by Justice GARZA.

*1 This case involves a claim made by appellee, Gall
Menchaca, on her homeowner's insurance policy with
appellant, USAA Texas Lloyd's Company (“USAA™). A
Montgomery County jury found that USAA did not breach
the policy, but that it violated an insurance code provision by
denying Menchaca's claim without conducting a reasonable
investigation. The jury awarded $11,350 in damages as well
as $130,000 in trial attorney's fees to Menchaca. The tria
court rendered judgment on the verdict and imposed an
18 percent penalty interest rate pursuant to the insurance
code. See TEX. INS.CODE ANN. 8 542.060 (West, Westlaw
through 2013 3d C.S). The final judgment additionaly
awarded conditional appellate attorney's fees to Menchaca.
USAA challenges the judgment by five issues, arguing:
(1) the trial court erred in disregarding the jury's finding
that it did not breach the policy; (2) the trial court erred
in awarding extra-contractual damages; (3) there was no

Mext

evidence to support the jury's damages finding; (4) the award
of attorney's fees and penalty interest should be reversed;
and (5) Menchaca failed to segregate recoverable from non-
recoverable attorney's fees. Menchaca raises one issue on

cross-appeal. We affirm as modified. L

This appeal was transferred from the Ninth Court of
Appeals to this Court pursuant to a docket equalization
order issued by the Texas Supreme Court. See TEX.
GOV'T CODE ANN. § 73.001 (West, Westlaw through
20133dC.S).

I.BACKGROUND

Hurricane Ike, the costliest storm in Texas history, 2 struck
the gulf coast in September 2008. About six weeks later,
Menchaca noticed that some shingles on her roof were
“billowing” and “lifting up and down,” and she called USAA
to make a claim under her homeowner's insurance policy.
Menchaca testified that she informed USAA of the possible
roof damage, “food damage’ in her refrigerator due to
prolonged loss of electricity, a detached eectrical box, a
broken sprinkler system, and a damaged fence. According
to USAA, Menchaca expressed concern about her roof,

electrical system, fence, and air conditioning units. s

2 See FEric Berger, Texas list of 10 costliest
storms tell us nothing of the real risk the
state faces, Hous. Chron. (June 11, 2009), http://
blog.chron .com/sciguy/2009/06/texas ist—of—10—
costliest—stormstel |-us—nothing—of—the—real—isk—the—
state—faces (last visited July 23, 2014).

3 A claim activity log produced at trial showed that USAA
received acall from Menchacaon October 28, 2008. The
log entry stated: “there is some [damage] to shingles are
missing or [damaged] [sic]; a/cisworking but would like
looked at; commode has low water level; power line has
yanked line away from home; [Menchaca] would like to
have [USAA] adjuster to handle.”

USAA assigned Darby Hambrick, an independent claims
adjuster, to investigate Menchaca's claim. In early November
of 2008, Hambrick inspected Menchaca's roof and found
three missing ridge shingles on the front right gable which
he thought might have been attributable to the storm, but he
noticed no other loose or unsealed shingles. He a so observed
that the electrical box had been detached from the side of
the house. He found no visible damage to the interior of the
house or the air conditioning units, and he did not find any
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visible damageto thefence other than “normal wear and tear.”
Hambrick estimated the total repair cost at $700, comprising
$455 to replace the missing shingles and $245 to reattach
the electrical box. However, the deductible under the policy
was $2,020. Accordingly, USAA sent Menchaca a letter on
December 9, 2008, explaining that thistype of lossis covered
under her policy, but that USAA owed no payment because
the repairs for the damage identified by Hambrick did not
exceed the deductible.

At some point, USAA assigned one of its employees, field
adjuster David Glover, to conduct a re-inspection of the
house. Glover found no impact damage nor any torn, creased,
or bent-back shingles. He did find “afew” unsealed shingles
on the roof, but he concluded that this was not caused by the

storm.* Accordi ng to Glover, Menchacareported no damage
to the interior nor did she mention anything about damage to
the fence.

Glover explained that a strip of sealant islocated on the
top surface of the shingle which is supposed to adhere
to the underside of the overlapping shingle. Glover
concluded that the unsealed shingles he observed had
never been sealed because, if they were sealed and then
pulled loose by the wind, the sealant strips would have
been damaged. But the sealant strips on the unsealed
shingles he observed were not damaged. Moreover,
he did not find any sealant on the underside of the
overlapping shingles.

*2 Menchaca filed suit against USAA on June 22, 2009,
alleging breach of the policy, fraud, and various violations

of the insurance code.® See id. § 541.151 (West, Westlaw
through 2013 3d C.S .) (establishing a private cause of action
based on an “unfair method of competition or an unfair or
deceptive act or practice in the business of insurance’ as
defined in the insurance and business and commerce codes).
Menchaca requested treble damages, exemplary damages,

attorney's fees, and penalty interest. 6

Menchaca also sued Hambrick, but later non-suited her
claimsagainst him. Hambrick isnot aparty to thisappeal.

A notice letter sent by Menchacas counsel to USAA,
a copy of which was attached to Menchaca's petition,
demanded $1,245,355.25 in economic damages, $50,000
in mental anguish damages, and $481,785.08 for
“expenses’ including attorney's fees.

Attrial, USAA stipulated to the reasonableness of an estimate
of electrical repairs prepared by Menchaca's electrician, John
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Maore, totaling more than $3,300. As to the other alleged
storm damages, the parties each relied on expert testimony.
One of Menchaca's experts, engineer Greg Becker, testified
that he inspected the house and concluded that the entire roof
needed to be replaced. He testified that the “lifted shingles’
were “caused by wind.” He stated that, according to official
weather data, the wind speed at Menchaca's home at the time
of the storm “was 80 to 85 sustained miles per hour and 99
to 103 gust, 3—second gust.” When asked whether all the
shingles had been sealed prior to the storm, Becker stated: “I
have to make ajudgment of that in thefield, and | do believe
they were sealed.” Becker elaborated:

| would say that the shingleswere seal ed because there was
adhesive on the shingles. We'rein ahot climate. They were
good shingles. There wasn't any adhesive missing. They
were laying flat. They were well installed, and that's my
judgment that supports that they were sealed before they
were lifted. In addition to the “lifted shingles’ on “most of
theroof” and the detached el ectrical box, Becker also found
“separations on the exterior,” “[sJome small separations
in brick,” “[sjome trim separations,” a “[s|mall piece of
damaged gutter inthe back,” damageto “[sjomeindividual
segments of fencing in therear yard,” and a“gate that was
not working as part of the fence and front-left side .” In
the interior, Becker found “some water damage,” “rafter
separation,” and a“ ceiling crack.” Becker testified that this
damage was “hurricane damage”’ and that “we rule out ...
non-hurricane damage.”

Another expert witness, Darrell Quinney, testified that he
inspected the roof in June of 2009 and estimated the repair
coststo be $29,600, entailing full replacement of the roof. He
stated that “[t]he visible damage that | saw to the roof was
very significant. Significant enough to warrant replacement
without even checking to seeif the shingles had been lifted.”
Quinney testified:

There were numerous impact damages
to every dlope.... | mean there were
torn shingles. There were holes in
shingles. There were ripped shingles.
There were numerous damages that
told me or made mefirmly believethat
theroof wasimpactedin several places
by the blowing debris of the storm.

*3 Quinney further estimated fence repair costs at $4,700
and electrical box reattachment costs at $251. Quinney later
re-inspected the house in May 2010 and recalculated the
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roof repair estimate to be approximately $22,000. " Thetotal
estimate for repairs to Menchaca's house in the May 2010
estimate was $38,439. In January of 2011, Quinney prepared
a third estimate, based on another inspection as well as
a report authored by Becker. The third estimate included
approximately $24,000 for repairs to the interior damage
identified by Becker, aswell as repairsto exterior siding and
trim which had not been previously included. Thetotal repair
cost quoted in Quinney's January 2011 estimate was $76,348.
Quinney testified that this amount is reasonable.

Quinney stated that the figure had been reduced because,
initially, he “suspect[ed] there to be some decking
damage below the shingles’ and therefore “included 25
percent replacement of the deck” in hisoriginal estimate.
He stated, “when | prepared estimate number two, | took
those worst case scenarios out.”

USAA's expert, civil engineer Mark Kubena, examined
Menchaca's roof and stated that the unseal ed shingles showed
no sign of wind damage. He testified that the natural
expansion and contraction of shingles due to temperature
changes may, over the course of many years, cause shingles
to become unsealed. According to Kubena, though many
shingles were unsealed, they were not cracked or creased as
would be expected if they had been lifted by hurricane-force
wind. Kubena further stated that the shingles were rated to
withstand winds of 90 to 110 miles per hour, but that the top
wind speed at the height of the roof during Hurricane Ike

was only, in his opinion, approximately 82 miles per hour. 8

Another expert, Ronald Simmons, an electrical engineer,
testified on USAA's behalf that the electrical box needed to
be reattached to the side of the house but that there was no
other damage to the house's electrical system.

Kubena stated that the “three-second gust” wind speed,
according to weather data, was at most 103 miles per
hour. However, Kubena explained that this figure must
be corrected because it is measured by anemometers
located at a height of ten meters and in an “Exposure C
category,” or openterrain. Menchaca'shousewas|ocated
in an “Exposure B category” terrain-that is, among
“surrounding obstructions such as trees and buildings
and things of that nature”-and was less than ten meters
in height. Therefore, Kubena reduced the “three-second
gust” wind speed by approximately 20 percent.

Hambrick testified that his initial inspection of Menchaca's
house lasted forty-five minutes. He reiterated his inspection
findings at trial. Hambrick denied that Menchaca reported
“food damage’ or any concernsother than those sheoriginally
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reported to USAA. He stated that, if Menchaca had reported
food spoilage, he would have included that in the estimate.
When counsel told Hambrick that Menchaca previously
testified that she told him that she had a food loss, but that
Hambrick told her that it was below her deductible, Hambrick
replied: “That would be a bad thing to say because food loss
doesn't apply to that [deductible]. That's a separate entity,
separate set of coverages. It hasnothing to do withwind claim
or anything else. It's a separate coverage that USAA extends
to their members for general power outages.”

The case was submitted to the jury. Question number one
of the jury charge asked if USAA “fail[ed] to comply with
the terms of the insurance policy with respect to the claim
for damages made by [Menchaca] resulting from Hurricane

Ike.” ° The jury answered “no.” Question number two asked
whether USAA “engage[d] in any unfair or deceptive act or
practicethat caused damages’ to Menchaca. Thequestionwas
accompanied by an instruction defining “unfair or deceptive
act or practice” as “any one or more of the following”:

9 The insurance policy contained the following section

entitled “Appraisal”:

If you and we do not agree on the amount of 10ss,
either party can demand that the amount of the loss
be determined by appraisal. If either makesawritten
demand for appraisal, each will select acompetent,
independent appraiser and notify the other of the
appraiser's identity within 20 days of receipt of the
written demand.
The two appraisers will then select a competent,
impartial umpire. If the two appraisers are not able
to agree upon the umpire within 15 days, you and
we can ask a judge of a court of record in the state
where the residence premisesis|ocated to select an
umpire.
The appraisers will then set the amount of loss. If
they submit awritten report of any agreement to us,
the amount agreed upon will be the amount of loss.
If they fail to agree within a reasonable time, they
will submit their differences to the umpire. Written
agreement signed by any two of these three will set
the amount of the loss. Each appraiser will be paid
by the party selecting that appraiser. Other expenses
of the appraisal and the compensation of the umpire
will be equally paid by you and us.

“[Aln appraisal award made pursuant to an insurance

policy is binding and enforceable unless the insured

proves that the award was unauthorized or the result

of fraud, accident, or mistake.” Toonen v. United

Servs. Auto. Assn, 935 SW.2d 937, 940 (Tex.App.-
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San Antonio 1996, no writ). However, despite the fact
that Menchaca and USAA clearly disagreed on the
amount of loss, it does not appear that either party
attempted to invoke this section by making a written
demand for appraisal.

*4 A. Faling to attempt in good faith to effectuate
a prompt, fair, and equitable settlement of a claim
when the liability under the insurance policy issued to
[Menchaca] had become reasonably clear; or

B. Failing to promptly provide to [Menchacal a
reasonabl e explanation of thefactual and legal basis
in the policy for the denial of a claim(s); or

C. Faling to affirm or deny coverage within a
reasonable time; or

D. Refusing to pay a claim without conducting a
reasonable investigation with respect to a claim(s);
or

E. Misrepresenting to [Menchaca] a materia fact or
policy provision relating to the coverage at issue.

Seeid. § 541.060(8)(1), (&)(2)(A), (A)(3), (A(4)(A), (a)(7)
(A) (West, Westlaw through 2013 3d C.S). The jury
answered “yes’ to part D but “no” to the remaining parts

of question number two. 10

10 In response to question number four, the jury found

that USAA did not “engage in ... such conduct
knowingly,” thereby precluding Menchacas recovery
of treble damages under the insurance code. See Tex.
Ins.Code Ann. § 541.152(b) (West, Westlaw through
20133dC.S) (“[O]nafinding by thetrier of fact that the
defendant knowingly committed the act complained of,
thetrier of fact may award an amount not to exceed three
times the amount of actual damages.”).

Question number three ™ asked the jury:

11 The jury was instructed to answer this question if it

answered “yes’ to question number one or any part of
question number two, or both.

What sum of money, if any, if paid now in cash, would
fairly and reasonably compensate Gail Menchaca for her
damages, if any, that resulted from the failure to comply
you found in response to Question number 1 and/or that
were caused by an unfair or deceptive act that you found in
response to Question number 2[7]

Mext

The question included an instruction stating that “[tJhe sum
of money to be awarded is the difference, if any, between
the amount USAA should have paid [Menchaca] for her
Hurricane Ike damages and the amount that was actually
paid.” The jury answered, “$11,350.00.” The jury further
found that Menchaca could not have avoided her damages
“through the exercise of reasonable care in protecting the
property from further damage or making reasonable and
necessary repairs.”
Finally, the jury was asked in question number six to assess
“areasonable fee for the necessary services of [Menchaca]'s
attorneys in this case” The jury found that $130,000
was reasonable “[f]or representation in the trial court” but
answered “NoO” with respect to appellate attorney's fees.

After the jury returned its verdict, USAA moved for entry
of judgment in its favor on the basis that, “when no breach
of contract is found, there can be no bad faith or extra-
contractua liability as a matter of law.” USAA argued that,
because thejury found no breach of contract, Menchacacould
not recover on her extra-contractual claims. USAA further
argued in its motion that there is no evidence that any failure
toinvestigate caused damageto Menchaca. In her own motion
for entry of judgment, Menchaca asserted that the jury's “no”
answer to question number one should be disregarded because
it isimmaterial. Instead, Menchaca argued that judgment in
her favor is mandated by the jury's findings as to questions
two and three. Menchaca further asked that the jury's award
of zero appellate attorney's fees be disregarded because it is
supported by no evidence.

In its fina judgment, the trial court granted Menchaca's
request to disregard the jury's answers as to the breach of

contract % and appellate attorney's fees questions. The final
judgment awarded $164,371, including past damages, 5%
prejudgment interest and 18% penalty interest on the damages
award, aswell astrial attorney'sfeesand court costs. Thefinal
judgment also awarded conditional appellate attorney's fees
of $5,000 for court of appeals proceedings, and $10,000 for
Texas Supreme Court proceedings. USAA filed amotion for
new trial which was denied, and this appeal followed.

e At the hearing on the parties motions for entry of

judgment, thetrial court explicitly stated that it intended
to “ignore” the jury's answer to question number one. In
doing so, it gave the following explanation:
[The jury] looked at the electrical work that was
done, the other damages, the fence, the other things
that came up during the trial. And they gave a
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value to that. | think that's what they did. And
| think they believed that the adjuster failed to
give a reasonable inspection, failed to make a-was
just in a hurry, made a pit stop, said you don't
qualify, and he left. And | think they thought that
was unreasonable behavior. That's the way they
answered the question, the way the question was
drawn. So the real question is whether or not that
failure to say breach of contract in question number
one, does that just end the whole case? | mean, by
saying no-but look at the question again. It says,
“Breach of contract,” but it doesn't say what kind of
breach. It doesn't even explain breach of contract. It
doesn't even give adefinition for breach of contract.
There's al kinds of other things that should have
been put in there about what's material breach,
definition of material breach. The question fails
altogether. It shouldn't have been submitted in the
first place. If you remember correctly, | didn't want
that question submitted. But it was insisted upon by
the plaintiffs, so they've got to reap what they sow.
But | think that | can easily ignore question number
one as being incomprehensible to alayman and that
it has no effect. | can go with what | wanted to go
with in the first place which was question number
two, damage question, then attorney's fees. That's
what I'm going to do. I'm going to ignore question
number one entirely because | think it was poorly
worded. It did not have adequate definitions with it
to aid thejurors. | think its response is meaningless.
So it's a small judgment victory for the plaintiffs.
| think it's a victory for the insurance company
because USAA is vindicated about the shingles.
And that just because the shingles got blown up and
came back down again doesn't mean you get a new
roof. | think that's what the jury said. So in a way
you won aswell asasmall victory for the plaintiffs.

1. DISCUSSION

A. Extra—Contractual Claims

*5 By itssecond issue, USAA argues that, because the jury
found no breach of contract, Menchacds extra-contractual
claims must fail as a matter of law. In support of this
issue, USAA relies primarily on the Texas Supreme Court's
opinion in Sate Farm Lloyds v. Page, 315 SW.3d 525
(Tex.2010). In that case, the plaintiff homeowner sued her
insurer, contending that the insurer failed to pay for covered
mold damage caused by plumbing leaks. Id. at 527. The
Court held that the policy at issue provided coverage for
mold damage to personal property but not for mold damage
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to the dwelling itself. Id. at 530-31. Summary judgment in
favor of the insurer was therefore improper with respect to
the plaintiff's claim for mold damage to personal property but
proper with respect to the plaintiffs claim for mold damage
to her dwelling. Id. Crucially for our purposes, in addition to
her breach of contract claim, the plaintiff also brought extra-
contractual claimsincluding violations of the insurance code.
Id. at 527, 532. The Court noted that, “[w]hen the issue of
coverage is resolved in the insurer's favor, extra-contractual
claims do not survive.” 1d. at 532 (citing Progressive Cnty.
Mut. Ins. Co. v. Boyd, 177 S\W.3d 919, 922 (Tex.2005)
(“There can beno liability under article 21.55if the insurance
claim is not covered by the policy.”)). The Court stated
that “[t]here can be no liability under either Article 21.55
or Article 21.21 of the Insurance Code[ ] if there is no
coverage under the policy” but that, “to the extent the policy
affords coverage, extra-contractual claimsremain viable.” 1d.
The Court therefore held that, to the extent the plaintiff's
extra-contractual claims are based on the insurer's denid
of coverage for mold damage to her dwelling, they cannot
survive. |d. But to the extent the plaintiff's extra-contractual
claims were based on denial of her claims for mold damage
to her personal property, those claims were remanded to the
trial court for further proceedings. Id.

USAA argues on appeal that the jury's answer to question
number one is tantamount to a finding that the insurance
policy at issue did not cover the damages to Menchacas
property, and that under Page, this finding of no coverage
precluded recovery under any extra-contractua theory.

We disagree for two reasons. First, a claim based on the
particular insurance code provision which the jury found
USAA violated in this case is arguably not barred by a
finding of no coverage. That provision, section 541.060 of
the insurance code, is not among those mentioned by the
Court in Page, and for good reason. The statutes mentioned

in Page deal with prompt payment of claims. Seeid. 18: TEX.
INS.CODE ANN. 88 542.051-.061, 543.001, 551.001-.454
(West, Westlaw through 2013 3d C .S.). Extra-contractual
claims based on these statutes are naturally precluded when
thereisafinding of no coverage-after all, it would be absurd
to allow a plaintiff to recover damages on the basis that the
insurer failed to promptly pay a claim if the claim was not
covered by the policy in the first place. On the other hand,
section 541.060 deals with unfair settlement practices, and
in particular, subsection (a)(7) of section 541.060 deals with
reasonable investigations. There appears to be nothing in the
insurance policy itself requiring USAA either (1) to conduct
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areasonable investigation prior to denying aclaim, or (2) to
cover al damages that would be identified by a reasonable

investigation. 14 Subsection (a)(7) of section 541.060 thus
imposes a duty on an insurer, above and beyond the duties
established by the insurance policy itself, to conduct a
reasonable investigation prior to denying a claim. It follows
that USAA could have fully complied with the contract even

if it failed to reasonably investigate Menchaca's claim. H

13 As noted, the Page Court held that “[t]here can be no

liability under either Article 21.55 or Article 21.21 of
the Insurance Code if there is no coverage under the
policy.” Sate Farm Lloyds v. Page, 315 S.\W.3d 525,
532 (Tex.2010). The Court noted that article 21.55 has
since been repealed and recodified as sections 542.051
through .061 of the insurance code, while article 21.21
has been repealed and recodified as sections 551.001
through .454 and section 543.001 of the insurance code.
Id. &t 532 n. 3.

14 The policy merely states that “[i]n return for payment

of premium and subject to al terms of this palicy,
we will provide the insurance described” and that
“[w]e insure against risks of direct, physical loss to
property described in Coverages A and B,” with certain
exceptions not applicable here. “Coverages A and B”
include “the dwelling on the residence premises ...,
including structures attached to the dwelling” and “other
structures on the residence premises set apart from the
dwelling by clear space.”

15 AsUSAA acknowledgesin itsreply brief:

[T]he policy did not obligate USAA to perform
an investigation. The requirement that an insurer
conduct a reasonable investigation is imposed by
the Insurance Code.... Thus, the jury's finding that
a statutory failure to investigate was breached does
not establish that USAA failed to comply with the
terms of the policy.

*6 Second, even if USAA is correct that a claim based
on an insurer's failure to conduct a reasonable investigation
is barred when there is a finding of no coverage, the jury's
answer to question number one does not definitively establish
that there was no coverage. The parties do not dispute that
Menchaca's policy generally covered damagesto her property
caused by Hurricane Ike. The disagreement here does not
involve the extent of coverage afforded under the policy;
rather, it is about the precise amount of damages inflicted
by the storm on the covered property. Further, as the tria
court noted when it declared its intention to disregard the
finding of no breach, question number one did not define

Mext

breach of contract or otherwise instruct the jury on how to
answer the question. It merely asked the jury whether USAA

failed to comply withthe policy. 1° Thejury could havefound
that USAA did not fail to comply with the policy for any
one of several reasons. for example, it could have found that
USAA wasrequired under the policy only to pay for damages
whichit subjectively believed according to its own inspection
were caused by the storm, and that USAA complied with
that requirement because the damagesidentified by Hambrick
and Glover amounted to less than the deductible. We do
not presume to know the jury's thoughts when it considered
guestion number one; we merely observe that its negative
answer to that question is not equivalent, as USAA assertson
apped, to afinding that “there is no coverage for the alleged
damage to the roof, house, and fence.”

16 Thetrial court denied USAA's request for the following

instructions to accompany question number one:

Y ou areinstructed that the policy requiresa“direct,
physical loss’ to exist before any coverage applies.
You are instructed the policy excludes wear and
tear, latent defects, and vermin, rodents, and insects.
You are instructed the insured[']s duties after aloss
include: (&) give prompt notice of any claim, (b)
protect the property from further damages, and (c)
make reasonabl e and necessary repairsto protect the
property.

USAA does not argue on appeal that the trial court

erred by rejecting this instruction.

For the foregoing reasons, we find Page distinguishable and
conclude that Menchaca's extra-contractual claims were not
barred as aresult of the jury's finding that USAA did not fail
to comply with the policy. USAA's second issue is overruled.

B. Motion to Disregard Contract Verdict
By its first issue, USAA argues that the trial court erred in
disregarding thejury'sfinding that it did not breach the policy.

1. Applicable Law and Standard of Review

After the jury returnsits verdict, if there is no irreconcilable
conflict inthejury'sfindings, thetrial court isgenerally under
a duty to render a judgment that conforms to that verdict.
Tex.R. Civ. P. 301; see Cantu v. Hidalgo Cnty., 398 S.\W.3d
824, 827 (Tex.App.-Corpus Christi 2012, pet. denied). When
determining whether jury findingsirreconcilably conflict, we
apply a de novo standard of review. Indian Beach Prop.
Owners Assn v. Linden, 222 SW.3d 682, 695 (Tex.App.-
Houston [1st Dist.] 2007, no pet.) (citing Bender v. S. Pac.
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Transp. Co., 600 SW.2d 257, 260 (Tex.1980)). The threshold
guestion is whether the findings are about the same material
fact. Arvizu v. Estate of Puckett, 364 S\W.3d 273, 276
(Tex.2012) (citing Bender, 600 SW.2d at 260). When the
findings do addressthe same material fact, they irreconcilably
conflict only if “one of the answerswould require ajudgment
infavor of the plaintiff and the other would require ajudgment
in favor of the defendant.” 1d. (quoting Little Rock Furniture
Mfg. Co. v. Dunn, 148 Tex. 197, 222 SW.2d 985, 991
(Tex.1949)); see Waltrip v. Bilbon Corp., 38 S.W.3d 873, 877
(Tex.App.-Beaumont 2001, pet. denied) (“A conflicting jury
finding will not prevent the rendition of judgment and require
amistrial unlessthefindings, considered separately and taken
astrue, would compel the rendition of different judgments.”).
We have a“duty to harmonize jury findings when possible’
and we “must uphold jury findings if thereis any reasonably
possible basis upon which they may be reconciled.” Arvizu,
364 S.W.3d at 276.

*7 When there is no irreconcilable conflict, a trial court
may nevertheless disregard ajury finding if (1) thefindingis
immaterial or (2) thereis no evidence to support one or more
of thejury findings onissues necessary toliability. See Tex.R.
Civ. P. 301; Spencer v. Eagle Sar Ins. Co. of Am., 876 S.W.2d
154, 157 (Tex.1994); Cantu, 398 SW.3d at 827. A finding
is “immaterial” when the corresponding question either: (1)
should not have been submitted; (2) callsfor afinding beyond
the province of thejury, such as a question of law; or (3) was
properly submitted but has been rendered immaterial by other
findings. Se. Pipe Line Co., Inc. v. Tichacek, 997 SW.2d
166, 172 (Tex.1999); Spencer, 876 S.W.2d at 157; Cantu, 398
S.W.3d at 827.

2. Analysis

The jury's answers to questions one and two of the jury
charge are not in irreconcilable conflict because, considered
separately and taken as true, they do not compel the
rendition of different judgments. See Waltrip, 38 SW.3d
at 877. As we have aready held, the jury's conclusion
that USAA did not fail to comply with the contract is
not inherently inconsistent with its conclusion that USAA
violated its statutory obligation to conduct a reasonable
investigation. The trial court therefore could not have
permissibly disregarded the answer to question number one
on the basis that it irreconcilably conflicted with the answer
to question number two.

However, the tria court's decision was justified on another
basis. As noted, the jury was instructed in question number

Mext

three to assess the same damages—precisely defined as the
difference between the amount USAA should have paid to
Menchacafor storm damages and the amount it did pay—if it
found either a breach of contract under question number one
or aviolation of the insurance code under question number
two, or both. USAA did not object to thisinstruction, nor did
it ask for an instruction directing the jury not to answer the
insurance code or damages questions if it found no breach

of contract. 1’ The jury's finding that USAA committed a
violation of the insurance code rendered the no-breach-of-
contract finding immaterial because the charge instructed the
jury to award the same damages regardless of which theory
of liability was adopted. And, we have already concluded
that the finding of no breach did not preclude Menchaca's
statutory claim that USAA failed to conduct a reasonable
investigation. Because the jury's answer to question number
one was rendered immaterial, the trial court did not err in
disregarding it. See Tichacek, 997 SW.2d at 172. USAA's
first issue is overruled.

17 Accordingly, to the extent USAA's issue may be

construed as a challenge to the jury charge, that issue
has been waived. See TEX.R. CIV. P. 272 (noting that
objections to the jury charge must be “presented to the
court inwriting” or “dictated to the court reporter in the
presence of the court and opposing counsel” and that
“[a]ll objections not so presented shall be considered as
waived”).

C. Evidence of Damages

By itsthird issue, USAA contends that there was no evidence
to support the jury's damages award. We will sustain a “no
evidence” or lega sufficiency chalenge only if: (1) there
is a complete absence of evidence of a vita fact; (2) the
court is barred by rules of law or of evidence from giving
weight to the only evidence offered to prove a vital fact; (3)
the evidence offered to prove a vital fact is no more than a
mere scintilla; or (4) the evidence establishes conclusively
the opposite of the vital fact. City of Keller, 168 S.W.3d at
822. In evaluating legal sufficiency, we consider the evidence
in the light most favorable to the verdict and indulge every
reasonable inference that would support it. 1d.

*8 USAA argues specifically that “[a]n insured is not
entitled to recover extra-contractual damages unless the
complained of actions or omissions cause injury independent
of the injury resulting from a wrongful denial of policy
benefits.” United Servs. Auto. Assn v. Gordon, 103 SW.3d
436, 442 (Tex.App.-San Antonio 2002, no pet.) (citing
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Parkans Int'l LLC. v. Zurich Ins. Co., 299 F.3d 514, 519 (5th
Cir.2002); Provident Am. Ins. Co. v. Castaneda, 988 S.\W.2d
189, 19899 (Tex.1998); Maclntire v. Armed Forces Benefit
Assn, 27 SW.3d 85, 92 (Tex.App.-San Antonio 2000, no

pet.)).

An allegation that an insurer failed to perform a reasonable
investigation is a type of bad faith claim. See Twin City Fire
Ins. Co. v. Davis, 904 SW.2d 663, 666 n. 3 (Tex.1995).
A bad faith claim is not a clam for breach of contract;
rather, it is based on a tort duty imposed by law. Chitsey v.
Nat'l Lloyds Ins. Co., 738 SW.2d 641, 643 n. 1 (Tex.1987).
However, in most circumstances, an insured may not prevail
on a bad faith claim without first showing that the insurer
breached the contract. Liberty Nat'l Fire Ins. Co. v. Akin, 927
S.W.2d 627, 629 (Tex.1996); Republic Ins. Co. v. Stoker, 903
S.W.2d 338, 341 (Tex.1995); Transp. Ins. Co. v. Moriel, 879
SW.2d 10, 17 (Tex.1994). USAA cites several cases where
an insured's extra-contractual claims were barred as a matter
of law because there was no evidence of damages other than
wrongfully withheld policy benefits. See Watson v. Allstate
Tex. Lloyd's, 224 F. Appx. 335, 34243 (5th Cir.2007);
Parkans, 299 F.3d at 519; Mag—Dolphus v. Ohio Cas. Ins.
Co., 906 F.Supp.2d 642, 649 (S.D.Tex.2012); Castaneda, 988
SW.2d at 198-99; Fire Ins. Exch. v. Qullivan, 192 SW.3d
99, 108 (Tex.App.-Houston [14th Dist.] 2006, pet. denied);
Lundstrom v. United Servs. Auto. Assn, 192 S.W.3d 78, 96
(Tex.App.-Houston [14th Dist.] 2006, pet. denied); Gordon,
103 SW.3d at 442; Maclntire, 27 SW.3d at 92; Toonen v.
United Servs. Auto. Assn, 935 SW.2d 937, 941 (Tex.App.-
San Antonio 1996, no writ).

We find these cases distinguishable. Most of them involve
situations where the policy at issue was explicitly found not
to cover the category of damages claimed by the plaintiff. See
Watson, 224 F. Appx. at 342 (“[N]o genuineissue of material
fact existed asto whether the [plaintiffs] damageis excluded
from coverage.”); Parkans, 299 F.3d at 519 (“finding no
coverage under the primary policy”); Sullivan, 192 SW.3d at
108 (finding that plaintiffs extra-contractual claimsregarding
personal property damage were barred because the jury found
no coverage for persona property damage under the policy);
Lundstrom, 192 SW.3d at 96 (concluding that plaintiff's
extra-contractual claims regarding mold damage were barred
because the policy “did not cover mold damage under the
facts alleged here”).

In Gordon, USAA denied the plaintiffS claim because
it determined that seasonal westher changes, rather than
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plumbing leaks, caused the complained-of foundation
damage. Gordon, 103 S\W.3d at 437-38. The plaintiffs sued
for breach of contract, violations of theinsurance code, breach
of the duty of good faith and fair dealing, and engaging
in unconscionable conduct. Id. at 438. The jury found in
favor of the plaintiffs on all of their claims, and it awarded
identical amounts of damages under both the contractual and
extra-contractual theories of recovery. Id. at 442. The Texas
Supreme Court held that USAA “ cannot, asamatter of law, be
liablefor the extra[-]contractual claims” becausetheplaintiffs
failed to prove any damages apart from those“ stemming from
the denia of the claim.” 1d. The Court therefore affirmed
the award of contractual damages and reversed the award
of extra-contractual damages. Id. Gordon is distinguishable
from the instant case, however, because the jury in that case
aready found that USAA had breached the insurance policy
and the judgment awarded damages for that breach. See id.
In Gordon, an award of extra-contractual damages—where
the only damages in evidence “stemm[ed] from the denial of
the claim”—would have constituted an impermissible double
recovery. See id.; see also Crown Life Ins. Co. v. Casted,
22 S\W.3d 378, 390 (Tex.2000) (“Under the one satisfaction
rule, a plaintiff is entitled to only one recovery for any
damages suffered.”). Such circumstances are not present in
this case.

*9 In Castafieda, the Texas Supreme Court cited Republic
Insurance Co. v. Soker, 903 S.\W.2d 338, 339 (Tex.1995),
for the proposition “that failure to properly investigate a
claimisnot abasisfor obtaining policy benefits.” Castaneda,
988 SW.2d at 198. In Soker, the supreme court considered
“whether an insurer breaches its duty of good faith and fair
deding toitsinsured if it deniesaclaim for an invalid reason
when there was at the time a valid reason for denial.” 903
S.W.2d at 339. There, the tria court rendered judgment on
the plaintiffs extra-contractual claims despite the fact that
summary judgment had already been rendered in favor of the
insurer on the issue of contractual liability under the policy.
Id. The supreme court held that this was error in light of
the “general rule’ that “there can be no claim for bad faith
when an insurer has promptly denied a claim that is in fact
not covered” and because it was “ established” that the policy
at issue did not cover the claimed damages. Id. at 340-41.
Here, on the other hand, it was not “established” that the
policy provided no coverage for Menchaca's claim. Indeed,
as noted, USAA did not dispute that the policy covered
windstorm damage to Menchaca's property. The jury found
USAA complied with the insurance policy, but as we have
already discussed, this could have been for reasons other
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than lack of coverage. We believe that this case, therefore,
constitutes an exception to the “general rule’ that breach of
the policy must be established before policy benefits may be
recovered. See Akin, 927 SW.2d at 629; Soker, 903 SW.2d

at 340-41.18

18 The Stoker Court distinguished Deesev. Sate Farm, 172
Ariz. 504, 838 P.2d 1265, 126667 (Ariz.1992), on the
basisthat the insurance company in Deese “did not deny
coverage' “; rather, “[t]he dispute was whether portions
of themedical billswere not reasonable and therefore not
compensable.” Republic Ins. Co. v. Soker, 903 SW.2d
338, 341 n. 1 (Tex.1995). We believethiscaseis similar
to Deese. USAA did not deny that the policy covered
damages caused to Menchaca's home by Hurricane 1ke;
rather, the dispute concerned the amount of 1oss suffered
as a result of the storm. Therefore, the instant case is
not subject to the “general rule” that policy benefits may
not be awarded as damages for extra-contractual claims
when there is no breach of contract finding.

In any event, USAA has not directed us to any cases, nor
can we find any, involving a situation such as this one where
(1) the insurer complied with the policy, but (2) nonetheless
violated the insurance code, and (3) the insurer would have
been contractually obligated to pay policy benefits had the
insurer complied with the insurance code. Cf. Maclntire,
27 SW.3d at 92 (breach of contract claim was properly
disposed of by summary judgment because plaintiffs did
not timely pay policy premium, and extra-contractual claims
were based only on billing errors and denial of benefits under
the policy). Under the unique circumstances presented in this
case, USAA did not breach the policy but policy benefits are
indeed the correct measure of damages caused by USAA's
violation of the insurance code. See TEX. INS.CODE ANN.
§ 541.152(a)(1) (West, Westlaw through 2013 3d C.S)) (“A
plaintiff who prevails in an action under this subchapter
may obtain ... the amount of actual damages....”); Arthur
Andersen & Co. v. Perry Equip. Corp., 945 SW.2d 812, 816
(Tex.1997) (“Actua damages are those damages recoverable
under common law”); Vail v. Tex. Farm Bureau Mut. Ins.
Co., 754 SW.2d 129, 136 (Tex.1988) (“[A]n insurer's unfair
refusal to pay the insured's claim causes damages as a matter
of law in at least the amount of the policy benefits wrongfully
withheld.”). We therefore overrule USAA's third issue.

D. Penalty Interest
*10 USAA contends by its fourth issue that the award of
penalty interest should be reversed because the jury found no
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liability under the insurance policy. We agree. The applicable
statute provides:

If an insurer that is liable for a clam
under an insurance policy is not in
compliance with this subchapter, the
insurer is liable to pay the holder of
the policy or the beneficiary making
the claim under the policy, in addition
to the amount of the claim, interest on
the amount of the claim at the rate of
18 percent ayear as damages, together
with reasonable attorney's fees.

TEX. INS.CODE ANN. § 542.060(a). The jury in this case
did not find USAA liable for “a claim under an insurance
policy” since its verdict of damages was based on USAA's
violation of the insurance code, not a breach of the policy.
Seeid.

Even if we were to construe the verdict as holding USAA
liable for “a claim under an insurance policy,” the jury did
not find that USAA failed to comply with any provision
of subchapter B of chapter 542 of the insurance code. See
id. 88 542.051-.061 (West, Westlaw through 2013 3d C.S))
(subchapter B of chapter 542, entitled “Prompt Payment
of Claims’). Instead, the jury found USAA liable only for
refusing to pay a claim without conducting a reasonable
investigation with respect to the claim. See id. § 541.060(a)
(7). Refusing to pay aclaim without conducting areasonable
investigation is not one of the enumerated requirements
of subchapter B of chapter 542. See id. 88 542.051-.061.
Accordingly, there was no basis for the trial court to have
awarded penalty interest. We sustain this part of USAA's
fourth issue and modify the judgment to delete the 18 percent
penalty interest award.

E. Attorney's Fees

1. Basisfor Award

USAA further argues by its fourth issue that the trial court's
award of attorney's fees should be reversed because the
jury found no breach of contract. We disagree. Under the
insurance code, a “plaintiff who prevails in an action under
[subchapter D of chapter 541] may obtain,” among other
things, “reasonable and necessary attorney's fees.” Id. §
541.152(a)(1). Although the jury found that USAA did not
fail tocomply with theinsurancepolicy, it did find that USAA
violated the insurance code, and we have already determined
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that the two findings do not irreconcilably conflict. Because
Menchaca's suit was properly brought under subchapter D of
insurance code chapter 541, seeid. § 541.151 (establishing a
private right of action for damages caused by, among other
things, “an unfair or deceptive act or practice in the business
of insurance™), and because she prevailed in her suit, she was
entitled to recover reasonabl e attorney'sfees. Weoverrulethis
part of USAA's fourth issue.

2. Segregation of Fees

By its fifth and final issue, USAA contends that the
attorney's fees award was improper because Menchaca failed
to segregate recoverable from unrecoverable fees. “[I]f any
attorney'sfeesrelate solely to aclaim for which such feesare
unrecoverable, a claimant must segregate recoverable from
unrecoverable fees.” Tony Gullo Motors I, L.P. v. Chapa,
212 S\W.3d 299, 313 (Tex.2006). An exception to this rule
applies when recoverable and non-recoverable claims “are
so intertwined that they need not be segregated.” Id.; see
A.G. Edwards & Sons, Inc. v. Beyer, 235 SW.3d 704, 710
(Tex.2007) (“It is only when legal services advance both
recoverable and unrecoverable claims that the services are so
intertwined that the associated fees need not be segregated.”).

*11 USAA asserts that Menchaca's contractua claim (asto

which attorney'sfeeswere not recoverabl e because Menchaca
did not prevail thereon) and her insurance code claim (as
to which fees were recoverable as set forth above) were
not “so intertwined” such that segregation was unnecessary.
USAA argues that Menchaca's contract claim was “based on
whether the damage to her home was caused by Hurricane
Ike and was covered by policy,” whereas her insurance
code claim was “based on whether USAA conducted a
reasonable investigation of her claim.” It cites United Sates
Insurance Fire Co. v. Millard, a 1993 case in which the First
District Court of Appeals held that the plaintiffs contractual
and extra-contractual insurance claims were “separate and
distinct” and therefore properly severed from each other.
847 SW.2d 668, 672 (Tex.App.-Houston [1st Dist.] 1993,
orig. proceeding) (stating generally that “[a] breach of an
insurance contract claim is separate and distinct from bad
faith, Insurance Code or DTPA causes of action”).

We disagree that Menchaca was required to segregate fees
attributable to her contract claim from fees attributable to
her insurance code claim. The two claims relied upon the
same underlying factual allegations and both sought recovery
of policy benefits as damages. Because the “legal services
advance[d] both recoverable and unrecoverable claims,”

Mext

Beyer, 235 SW.3d at 710, we conclude that the claims
were “so intertwined” such that segregation was not feasible
or necessary. See Tony Gullo Motors, 212 SW.3d at 313.
USAA'sfifth issueis overruled.

3. Appellate Fees

By one issue on cross-appeal, Menchaca argues that the
award of appellate fees was improper because it was less
than the amount that her trial attorney, Randal Cashiola,
testified was reasonable. Cashiola testified that a reasonable
amount of conditional appellate attorney's fees would be
$50,000 for proceedings in the court of appeals and $25,000
for proceedings in the Texas Supreme Court. As noted,
the jury awarded no appellate fees, but the trial court
granted Menchaca's motion to disregard that finding. The
find judgment awarded fees of $5,000 and $10,000 for
proceedings in the court of appeals and in the supreme court,
respectively.

“[W]heretrial counsel'stestimony concerning attorney's fees
is clear, positive and direct, and uncontroverted, it is taken
as true as a matter of law” and “in such instances, appellate
courts will reverse a denial or minimization of attorney's
fees and render judgment for attorney's fees in the amount
proved.” McMillin v. State Farm Lloyds, 180 S.wW.3d 183,
210 (Tex.App.-Austin 2005, pet. denied) (citing Ragsdale v.
Progressive Voters League, 801 S.W.2d 880, 882 (Tex.1990)
(“[W]here the testimony of an interested witness is not
contradicted by any other witness, or attendant circumstances,
and the same is clear, direct and positive, and free from
contradiction, inaccuracies, and circumstances tending to cast
suspicion thereon, it is taken as true, as a matter of law.”)).
“Ordinarily, the alowance of attorney's fees rests with the
sound discretion of the tria court and will not be reversed
without a showing of abuse of that discretion.” Ragsdale, 801
S.W.2d at 881.

*12 Menchaca asserts that the trial court was compelled to
accept Cashiolas testimony regarding the reasonable amount
of appellate fees because such testimony was uncontroverted
by USAA. We disagree. Even if evidence is uncontroverted,
“if it is unreasonable, incredible, or its belief is questionable,
then such evidence would only raise a fact issue to be
determined by thetrier of fact.” Id. at 882. Here, Menchaca's
attorney testified that he derived his estimate of reasonable
fees based upon an hourly rate of $500. However, he
conceded that a State Bar of Texas survey showed that the
median hourly rate for attorneys in southeast Texas is $194,
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less than half of the billed rate. *® From this testimony, the
trial court could have concluded that a reasonable amount
of appellate fees was less than the amount that Cashiola
testified was reasonable. See 1d. (noting that, even if fee
testimony is uncontroverted, “the trial judge could find
some of the claimed fees to be unreasonable, unwarranted,
or some other circumstance which would make an award
of the uncontroverted claim wrong”); see also Clinica
Santa Maria v. Martinez, No. 13-09-573-CV, 2010 WL
2543943, at *4 (Tex.App.-Corpus Christi June 24, 2010, pet.
denied) (mem.op.) (“[E]ven if thereis no direct testimony to
contradict the amount testified to, a trial court till has the
discretion to award a lesser amount if it has any reason to
determinethat the award was unreasonable or unwarranted.”).

We conclude that the trial court did not abuseitsdiscretionin
thisregard. Menchaca's issue on cross-appeal is overruled.

19 USAA's counsel sought to admit a copy of the State Bar

survey into evidence, but Menchacaobjected and thetrial
court sustained the objection. There was no objection
made, however, to Cashiola's testimony regarding the
State Bar survey.

[11. CONCLUSION

We affirm the trial court's judgment as modified herein. See
TEX.R.APP. P. 43.2(b).

End of Document
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THE THIRTEENTH COURT OF APPEALS

13-13-00046-CV

USAA TEXAS LLOYD'S COMPANY
V.
GAIL MENCHACA

On Appeal from the
9th District Court of Montgomery County, Texas
Trial Cause No. 09-05-04702-CV

JUDGMENT
THE THIRTEENTH COURT OF APPEALS, having considered this cause on
appeal, concludes that the judgment of the trial court should be affrmed. The Court
orders the judgment of the trial court AFFIRMED AS MODIFIED. Costs of the appeal
are adjudged against appellant.
We further order this decision certified below for observance.

July 31, 2014
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STATE OF TEXAS

Before me, the undersigned notary public for the State of Texas, on this day personally appeared
Rosalinda T Delgado, Administrative Support Manager and custodian of records of

USAA Texas Lloyd's Company, and after being by me duly sworn and upon heroath says that
an exact duplicate of the USAA Texas Lloyd's Company, 00225 16 56 90A,

including any applicable endorsements and forms, issued to Gail F Menchaca, effective
September 13, 2008, has been prepared under her direction and is attached hereto.

M&
Rosalinda T Délgado,

Administrative Support Manager

Subscribed and sworn to before me by said Rosalinda T Delgado, Administrative Support
Manager, this Jfoday of June, 2009 at San Antonio, Texas, to certify which witness my hand
and seal at office.

&
Ruben C. Gonzales
Notary Public
State of Texas
My commission expires on July 25, 2012
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MATL MACH-I
16544

USAA® HOMEOWNERS POLICY PACKET

021344 EFFECTIVE: 10-29-07 T0: 10-25-08

GAIL F MENCHACA
30738 VICTORIA ESTATES DR
SPRING TX 77386-2702

LLYD 00225 16 56 90A

IMPORTANT MESSAGES

Refer to your Declarations Page and endorsements to verify that coverages, limits, deductibles and other

policy detslls are correct and meet your insursnce needs. Required information forms are alse enclosed
for your revisw.

1) USAR considers many factors when determining your premium, Maintaining your
property to reduce the probability of loss is one of the most important steps
you can take toward reducing premium increases. A history of claim activity will
affect your policy premium,

2) Go to usaa.com to view policy coverages and home features.

3) Your policy does NOT cover loss due to flood from any spurce. For informstion about
obtaining flood coverage from the Naticnal Flood Insurance Program (NFIP), call USAA
at (800) 531-8444, or contast the NFIP directly.

If you already have a flood policy, you should review it to make sure you have the
appropriate coverage and limits. Mo automatic increases or adjustments are applied to
your policy, Coverage for loss of household contents due to flood may be available at
an additional cost. If you have questions, please call a member service
representative zt the phone number above.

This is not a bill. Any premium charge or return for this pelicy will be reflected on your next regular
monthly statement.

To receive this document snd others electronically or view your policy summary onlins, go

1o ussa.com
For US. Calls: Policy Service (800} 531-8111. Claims (BOD) 5318222,

HOCS 48709-0406

MENCHACAMSAA
POLICY 0083
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IMPORTANT NOTICE

To obtain information or make a complaint:
You may call USAA Texas Lloyd's Company's
toll~free talsphons number for information or
to meke a2 complaint at
{800) s531~Bi1
in San Antonio call 488-8111

You may slso write to USAA Texss Lloyd's
Company &t

9800 Fredericksburg Road
San Antonio, Texas 78288

You may contect the Texss Department of
Insurance to ebtain information on compenies,
coverages, rights or complaints at

{800) 252-3439

You may write the Texss Department of
Insurance

P.O. Box 143104
Austin, Texas 78714-9104
FAX # 1512) 4751771
weh: http:/ /www tdistate teus
E~mait CansumarProtection @ tdistate.tx.us
PREMIUM OR CLAIM DISPUTES:

Should you hsve a dispuie concerning your
premium or about a claim you should contact
USAA Texas Lloyd's Company first If the
dispute is not resolved, you may contact the
Texas Department of Insurance.

ATTACH THIS NOTICE TC YQUR FOLICY:

This notice is for Information only and does not
become z part or condifion of the attachad
documeant

250LLD{oY 2-07

EAGE
LLYD 00225 16 56 90A

AVISC IMPORTANTE

Pore ebtener Informacidn o para sométer una
queja:

Usted puede llamar a! numero de teléfono gratis de
USAA Texas Lloyd's Company para informaciin o
para someteruna gueja al

{800} 531-B111
EnSon Antonic llame 0 488-8111

Usted tambien puede escribira USAA Texas
Lioyd"s Company:
P8O0 Fredericksburg Road
San Antonio, Texas 78288
Puede comunicarse con el Departamenta de

Seguros de Texas para abtengs informa oidn acerca
de compafiles, coberturas, derechos o quejesal

{8001 252-3439

Puede escribir al Departamerito de Seguros de
Texas

P.D,Box 149104
Austin, Texas 78714-2104
FAX 2{512}475-1771
web: hitp:/lwww . idi.state tx.us
E-mail: ConsumerProtection@1di.state, bt.us

DISPUTAS SOBREPRIMAS O RECLAMOS:
Si tiene una disputa concerniente 8 su prima ¢ a un
seclamo, debe comunicarse con USAA Texas
Ligyd's Company primero. Si no se resuelve la
disputa, pueds entonceés comunicarse con el
departamento [TDI).
UNAESTE AVISO ASUPOLIZA:
Este oviso s solo para proposite de Informacifn y

no se convlerte an parte ¢ condicitn del documento
adjunto.

86119-0207
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USAR TEXAS LLOYD'S COMPANY MAIL MACH-T
9800 Fredericksburg Road - San Antonio, Texas 78288
USAA® HOMECWNERS POLICY DECLARATIONS
Named Insured and Residence Pramises Policy Number
GAIL T MENCHACA LLYD 00225 16 56 90A

30738 VICTORIA ESTATES DR
SPRING, MONTGOMERY, TX 77386-2702

POLICY PERIOD From: 10/28/07 To:  10/29/08
(12:01 AM standard time at location of the residence premisss)

COVERAGES AND LIMITS OF LIABILITY

SECTION | A. Dwelling $202, 000

C. Personal Property $151,500

D. Loss of Use (UP TC 12 MONTHS) 540, 400

SECTION Il E. Persanal Lishility ~ Each Oceurrence £300,000

_______ __F. Medicsl Payments to Others — Each Person_ $5, 000 _ N

Yaur premium has already been reduced by the following:

FIRE/BURGLARY CREDIT $16.95 CR

NEvz HOME DISCOUNT $245,83 CR

BASIC PREMIUM 5606, 50

OTHER COVERAGES AND ENDORSEMENTS
Farm and Endorsemants are printad on the following page. 5153.29

DEDUCTIBLES {SECTION | ONLY}
We caver only that part of the loss over the deductible sfated.

WIND AND HATL §2,020 (1%}
ALL OTHER PERILS §2,020 (1%)
TOTAL POLICY PREMIUM $760,19

THIS 15 NOT A BILL. STATEMENT TO FOLLOW.

FIRST MORTGAGEE:

BANK OF AMERICA, 173 LOAN HR 33010200833
ITS SUCCESSORS AND/OR ASSIGNS

P, O. BOX 1675

CORAOPOLIS, BA, 15108

In Witness Whareot, this pelicy s slaned on 10/25/07

REFER TO YOUR POLICY FOR OTHER COVERAGES, LIMITS AND EXCLUSIONS.

HG =01 (04-93)
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POLICY 0006



PAGE 5

USAR TEXAS LLOYD'S COMPANY
us M@ HOMEOWNERS POLICY DECLARATIONS

Fuli? Numbar policy Torm:  10/29/07 10/29/08
LLYD 00225 16 56 90A inception Expiration

SPECIFICALLY LISTED BELOW RRE THE DECLARATIONS AND PREMIUMS FOR ENDORSEMENTS MADE A
PART OF THIS POLICY AT THE TIME OF ISSUE. THE ENDORSEMENTS ARE ATTACHED STATING
TERMS AND CONDITIONS.

QR3TXLLD (01-02) QUICK REFERENCE-SPECIAL FORM

HO-3RTX {02~03) HOMEQWNERS S2ECIAL FORM

ESA (02-05) SPOUSE ACCESS ENDORSEMENT

HO-FLDA {01-07) HOME FLOOD AMENDATORY ENDR

HO-TX (10-03) TEXAS SPECIAL PROVISIONS
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USAA® 8800 Fredericksburg Road * San Antonlo, Texas 78228

SPECIAL FORM - HOMEOWNERS POLICY
+sREAD YOUR POLICY CAREFULLYx#

This policy is 2 legal contract between you, the
policyholder, and us, ths insurer. And llke other
ponfracts, it contalns certaln duties and
responsiblliities of both parties to the contract This
contract conslsts of tha Deaolarstions pags, the
policy, and any applicable endorssments.

Your poligy provides
smounts of  inswsnce
Declaratlons with a prembum.

ithe ooversges and
shawn in the

This cover sheet provldes anly a briaf outiine of
sams of the Important festures of your policy.
This Is not the insurance confract and only the
actual policy provislons will control. The poliey
itsalf gata forth, In detall, the rights and ebligations
of both you and your insurance company.

IT 18 THEREFURE
READ YOUH POLICY.

IMPORTANT THAT YOU
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DEFINITIONS 1

SECTION |
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Dwelling

Other Structures
Parsonal Proparty
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Homeowners 3RTX
Speclal Form
{02-03)
HO-92 Program
AGREEMENT
In return for payment of premlum and subject to &ll terms of this policy, we will provide tha Insurance
dascribed
DEFINITIONS

In thie policy, *you" and "your* refer to the "named Insured” shown in the Declarations and the spouss
when a resident of the sama household. "We", “us" and “our” refer to the Company providing this
insurance. Certan words and phrases are dafined and ere printed in boldface wheh used.

3.

"bodlly Injury” means bodlly harm, sickness
or dissass, Including reduired care, loss of
services and desth that resuits.

"business” Includes trade, profession or
occupation.

"buslness day” means & day other than
Saturday, Sunday or heliday recognized by the
Stata of Texas.

“insured” means you and residents of your
household who are:

a your relativas; or

b, other parsons under the age of 21 and in
the gare af any person namad sbove.

Undear SECTION Il, "Insured” slso means

¢. with respact to animals or walercraft to
which thls policy applies, any parson or
organization legally responslble for thase
animals or watercraft which are cwned by
you or any person Included In 4a or 4b
above. A persan or organlzation using or
having custody of these animala or
watsrcraft In the course of any business
or without consent of the owner Is not an
Insured;

d. with respsct to any vehicle or conveyance
to which this polley applies:

(1} persona while engaged in your employ
or that of any person included in 4a or
4b ghove; or

(2) other psrsons using the vehicle on an
insurad loocation with your consent

“Insured loscation™ means:
a tha resldenca pramises;

b. the part of other premises, other
structures and grounds used by you as a
resldence;

©. any premises used by you In connaotion
with a premises in 5a or b sbovs;

d any pert of a premises
(1) not owned by an Insured; and

(2) where an Is temporarily
residing;

Insured

e. wvacant land, othar than farm land, owned by
or ranted to an nsured;

f. land ownad by or rentad to an Insured an
which a one or two family dwelling is baing
built as & residence for an Insurad;

g Indlvidual or family cematery plots or burial
vaults of an Insurad; or

h. any part of a premises cccaslonally rented
to an insured for oiher than business use

“ocourrence™ means an accldent, includng
continuous or repeated exposure to
subgtantislly the same general harmiul
conditions, which rasults, during tha poliey
period, in!

a. bodily injury; or
b. property damage.

Copyright, USAA, 2003. All rights reserved.
Includes copyrighted material of Insuranee Ssrvices Office, Inc., with its parmission.
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7. “property dammge” means physical damage or
destruction af tangible propérty, Including lass
of use of this proparty.

8. "residenca employea” means

a. an employea of an Insured whose dutles
ara ralated to the malntenance or use of
the residence  premisas. Including
household or domastic servigas; or

b. ona who performs similar duties slsewhers
ot related to the business of an Insurad.

PRGE

LLYD S50A

00225 16 56

8. "residenca pramises” means;

a. tha one famlly dwelling, other stuctures,
and grounds; or
b. that part of any other bullding;

where you rasida and which Is shown as the
“residence premises” In the Declaratians.

"Aesldence premises” alse means a two
family dwelllng whers you raside In &t lsast
one of the family units and which is shown as
the "rezldence premlses™ in the Declaratlons.

SECTION | - PROPERTY COVERAGES

COVERAGE A - Dwelilng
We cover:

1. the dwelling on the residence premises
shown in the Declarations, including structures
sttaghed to the dwalling;

2. mgterials and suppliss located on or next to
the rasidenca pramises used to construct
alter or rapair the dwelling or other siructures
on tha resldence pramises: and

3. permanently installed carpeting,

Except as specifically provided in SECTION | -
ADDITIONAL COVERAGES, Land, we do hot covar
lahd, Tncluding land on which the dwelling ie
located

COVERAGE B -~ Other Structures

We cover other structures on the residence
premlses sst apart from the dwelling by clear
space. This meludes structures connected to tha
dwalling by only a fance, utility line, or similar
connectlon.

Except as specifically provided In SECTION | -
ADDITIONAL COVERAGZES, Land, we do hot cover
larid, ingluding land on which the other structures
are locatad.

We do not cover other struciures

1. usied In whola or In part for buslness; or

2. rented or held for rental to apy person not a
tehant of the dwalling, unless used solely as a
private garage.

The limit of lisbllity for this coverage will not be
more than 10% of the limit of lisbility that applies
to Coverage A Use of this coverages does not
reduce the Coverage A limit of lisbility.

COVERAGE © - Personal Property

Wa covar parsonal property ownad or usad by an
Insured whils it is anywhers in the world. At your
request, we will cover personal property owned
by:

1. others wiille the property is on the part of the
residence premises occupled by an Insured;

2. a guest or a residence employse, whila the

propecty is in any resldence ooocupled by an
Insurad.

Our limit of lisbllity for personal property usually
locatad at an Insured’s resldence, other than the
residense premises, is 10% of the limit of liability
for Coverage €, or 81,000, whichaver |s greater.

Personal property In a newly ascquired principal
residencs Is not subject to this limitaion for the
30 days from ths time you begin to move the
praperty there.

Copyright, USAA, 20083, All rights ressrved,
Inclutles copyrightad material of lnsurance Services Dffios, Inc., with its permission,
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Spacial Limits of Lisbillty. These limits do not
increase the Coverage C limit of labllity. Tha
speclal limit for each numbered category helow is
the total limit for each loss for all property in that
category.

1. 8200 on monay, bank notas, bullion, gold ather
than goldware, silver othar than sliverwars,
platinum, goine and medals.

2 51,000 on sacurlties, accounts, deads,
avidences of dabi, letters of ecradit, notes
other than bank notes, manuscripts, personal
racords, passports, tickets and stamps. This
Imit includes the cost to ressarch, replacs or
rastora the information from the lost or
darnaged rnaterial. This dollar limlt applies to
these categories regardless of the medium
{such as paper or compoter softwarg] an
which tha material exists.

3. 81,000 on watercraft, including their trailers,
furnishings, equipment and outhoard motors.

4. §17,000 on traillers not used with watercraft

5. $1,000 for loss by theft of jewsly, waichas,
precious and semi-precious stones, fur
garmants, including any garment containing fur
which represents its principal valus.

6. $2,000 for loss hy theft of firgarma.

7. 52,500 for loss by theft of sllverwars,
gilver—plated ware, goldware, gald-plated wars
and pewierware. This includes flatware,
hollowwgre, tea sats, trays and trophlas made
of or Including sllvar, gold or pewier.

B. (o $2,600 for business property at your
rasidence.

(b} 280 for buslness property away from
your resldence.

8. $3,000 on motorlzad golf carts and thelr
equipment and accessories. But if, at the time
of logs, there is an automobils policy covering
physical loss to golf carts, then this policy
does not apply to those golf caris and their
equipment and accessorias.

PAGE
LLYD 00225 16 56 a0a

Proparty Not Covered, Ws do hot cover:

1. articles separatsly described and specifically
insured in this or other insurance;

2, anlmals, birds or fish;

2. motor vehicles or all other motorlzed land
convayances. This Includes:

a equipment and accessorles; or

b. any davice or instrument for the
transmitting, recording, recaiving or
reproduction of sound or picturas which is
operated by powsr from the slecirical
systermn of motoc vehicles or all other
motorized land conveyances, including:

{1} accassories or antennas; or

{2) tspes, wires, records, discs or aother
medla for use with any such device or
instrurent.

while in or upon the vehicle or zonveyance.

Wa do gowver ughicles or conveyances not
subject to maotor vehicle registration which aren

a  used to servica an Insured’s rasidence; or
b designad for asslsting the handicapped.

We also cover motorized golf carts and itheir
squipment and accessories, subject to the
provisiens under Spacial Limits of Liabllity,

4. aroraft and parts  Ajroraft means  any
contrivance used or designed for flight, excapt
modal or hobby droraft not used or designed
ta carry paople or cargo;

5. property of roomaers, boarders, tenatts, or
other rasidents, not related to an Insurad;

8. property In an apartment regularly rented or
held for rental to others by an Insured, except
as provided In ADDITIONAL COVERAGES,
Lendiord's Furnighings;

7. property rented or held for rental to others
aff the residence premises;

Copyright, USAA, 2003, All rights reserved.
Includes copyrighted material of hsurance Servicaa Gifice, Inc., with its permission.
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B. business data, including such data stored in: 3. Prohibited Use. If a civil authority prohibits

a books of account, drawings or other paper
records; or

b. electronic data processing tspes, wires,
records, discs or other software media

Howsvar, wa do cover the cest of blank
recording or storege madia, and of
pre-recorded computer programs avallabla on
the retail market.

credit cards or fund transfer cards except as
provided in ADDITIONAL COVERAGES, Credit
Card, Fund Transfer Card, Forgery, Counterfait
Money and Idantity Fraud Expense.

COVERAGE D - Loss Of Use

The limit of lizbility for Coverage D is the total limit
for all the coverages that follow.

Additionzal Living Expense. If a loss coverad
under Section ~ | mekea that part of the
rasldenca premlses where you reside not fit
to live in, we cover the necessary Incresse in
living expenses incurred by you so that your
household ean maintaln Its normal standard of
living.

Payment will be for the shortast time requirad
to repalr or replace the damages or, if you
permanently relocats, the shortest time
raquired for your housshold to settls
alsawhera, in either evant, not to excead 12
months,

Falr Rental Value. If a loss covared under
Saction — | makes that part of the residencs
premlses rented to others or held for rental
by you not fit to liva in, we cover the fair
rental value of that part of the residence
premises rented to others or hsld for rentel by
you less any expanses that do not continue
whila tha premisas is not it ta live in.

Payment will ba for the shortast time reguired
to repair or replace that part of the premises
rented or hald for rantal, but not to excead 12
months,

you from use of the resldence premlses azs a
ragult of diredt damage to neighboring
premises by a loas coverad under Sectlon - |,
wa sover the Additional Living Expense or Falr
Rental Valua loss as provided under 1 and 2
above for nat more than two weeks.

The pericds of time vndar 1, 2 and 3 shove are
not limited by expiration of this policy.

Wa do not covar loss or exppnse due to
cancellation of a lease or agreement.

No deductible applies to this coverags.
ADDITIONAL COVERAGES

1. Debris Removal.

a. We will pay your reasonable expense for
the removal of:

1. debria of covered property if a Peril
Insured Agsinst that spplies to the
damaged proporty causes the loss; or

2. ash, dust or particles from a volcanic
gruption that has caused diract loss to
a building or property contalned in &
building.

This expense ls included In the limlit of
lisbility that applias to ths damaged
property. When the amount payshle for the
actual dsmaga to the properly plus the
expense for debris removal exceeds ths
limit of liability for the damaged property,
an additional B% of that limit of lisbllity wiil
be avalleble to cover debrls rémoval
BXpenss,

b. Wa will slso pay your reasonabla expenss,
up to $500 in the spgregats, for the
removal from the residence premisas of:

1. your ftreels] felled by the peril of
Windstorm or hall;

2, your treels} falled by the peril of
Welght of ice, snow or sleat; or

3. & neighbor's treels] felled by a Perll
Insured Against undar Coverage C:

provided the fres|s) damages a covered
structure. .

Copyright, USAA, 2003. All Rights reserved
Includes copyrighted material of Insurance Services Difice, Inc., with its permission.
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2. Reasonable Repairs. In the svent that covered

property s damaged by an applicable Peril
Insured Against, we will pay the reasonable
cost incurred by you for necessary measures
taken salely to protect agalnst furthar damage.
If the measures taken involve repalr to other
damaged property, we wil pay for thoss
measuras only If that property Is coversd
undar this polley and the damage ta that
property Is caused by an applicabla Peril
Insuréd Against.

This coverage:
a. does not increass the fimit of lahility that
applies to the covered property;

b. does not relieve you of your duties, in
case of a loss to covared property, as sat
forth in SECTION | — CONDITIONS 3.d

. Trees, Shrubs and Other Plants. Wa cover

trees, shrubs, plants or lawns, on the
rasidence premises, for loss caused by the
following Perils Insured Agdinst Fire or
lightning, Explosion, Riot or civll commotion,
Aireraft, Vehicles not owned or operated by a
regsident of the residence premises,
Vandallsm or maliclous misahlaf or Theft

We will pay up to B% of the limit of liability
that eppliss to the dwalling for all tress,
shrubs, plants or lawns, No more than $500 of
this limit will be avallable for any ons fres,
shrub or plant Wa do not cover property
grown for buslness purposss

This coverage ls additional insurance.

Fire Departivient Service Charge. We will pay
up to $500 for your ligbility assumed by
contract or agreemaent for fire depariment
charges incurred when the fire deparfment ls
called to save or protect coversd property
from a Peril Insurad Against Wa do nat cover
fire departmant service chargas If the property
is located within the limits of the city,
municipality or protection district furnishing the
fire department regponse.

This coverags is additional insurance. No
daductible applies to this coverags.

5.

PAGE 11
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Proparty Removed. Ws insure covered
property against direct loss from any causs
whila being removed from a premises
endangered by a Perll Insured Against and for
no more than 30 days while removed This
coverage does not inorease the limit of lablity
that applias to the property being removed.

Credlt Card, Fund Transfer Card. Forgery,
Counterfeit Monay end Identity Fraud

Expense.

We will pay up to $5,000 in the aggregats for
all logs and defense costs resultng from:

8. tha legal obligation of any sured to pay
because of the theft or unauthorlzed use
of credit cards issued to or registered in
any Insurad’s nams;

b. lass resulting from thefi or unauthorized
usa of slactronic fynd transfer cerds or
acvess devices wused for deposit,
withdrawsl or transfer of funds, issued to
or registered In any Insured's nama;

c. loss to any Insured caused by forgery or
altaration of any check or hegotisbla
instrumant;

d. loss to any msured through acceptance in
good falth of counterfeit United States or
Canadian paper currency; or

e. expense incuwred by any Insured as the
direet result of any one identity fraud.

Far the purposes of this coverags, a series of
acts committad by any one parson or In which
any one person is concerned or implicated is
considared to be one loss, evan If a serlas of
aots continues Into a subsequent polley parled.

Wa wil provide defense, other than that
providad by ldentity Fraud Exgpanse covarage
as follows:

a We may Investigate and settle any claim or
sult that we decide is sppropriate. Our duty
to defand a clalm or sult ends when ths
amount we pay or ifender for the loss
equals our fimit of lability,

b If a suit iz brought against any Insured for
lighility undsr the Credit Card or Fund
Transfer Card coverage, we will provide a
dafanse at our expenss by counsel of aur
choica.

Copyright, USAA, 2003, All rights reserved.
Includes eopyrighted material of nsurance Services Office, Ine., with its permission.
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. We have the option to defend at our
expense any Insured or any Insured’s bank
against any sult for the enforcement of
payment under the Forgery coverage.

With respect to tha provisions of thls coverage
only, tha following definitions are added

"Expenses™ maans

a costs for notarizing fraud affidavits or
simllar documents for financial Institutions
or similar credit grantors or cradit agencies
that have requirad that such affidavits he
notarizad;

b costs for certified mall to law anforcement
agencies, ecredit agencies,  financial
institutions or similar gredit grantors;

¢ lost wagea as a result of time tsken off
from work to meet with, or talk to, law
enforcemant agencies, oredit agencies
merchants, and/or lsgal counszal, or to
complete fraud affidavits, not fo excesd
$260 per day;

d. loan application fees for re—applying for a
loan or loans when original application [s
rejactad sclaly bacause the lender raceived
incorrect eredit information resulting from
Identity fraud;

e. reasonable attorhey fees Incurrad, with our
prior conseant, for:

{1) defense of lawsuits brought againat any
insurad by merchants or thelr
collaction agencies; and

(2] tha removal of any criminal o aivil
judgments wrongly entered against any

nsured;
f. charges incurred for long distance
telephone calls to marchants, law

enforcament agancies, financlal instltutlons
or similar cradit grantors or credit agencies
to report or discuss an actual 1dentity
fraud;

g research fees charged by merchants,
financial institutions or similar  credit
grantors, or eredit agsncies resulting from
Identlty fraud.

PAGE 12

LLYD 00225 16 56 S0A

“ldentlty fraud” means the act of knowingly
transfarring or using, without lawful authority,
a maans of identification of any Insured with
the intent to commit, or to aid or abeti, any
unlawful zotivity that constitutas a violation of
federal law or a felony under any applicable
state or local law.

The following additional excluslons apply to
this coverage:

a We do not cover forgery, theft or use of
a credit card, electronic fund transfer card
or sccess device:

{1 by aresident of your household;

12) by a person who has been entrusted
with the cardis| or devicels); or

{3) if any Insured has not complied with gll
tarms and conditions under which the
cards or gdevices are issusd.

b. We do not cover logs erising out of
business pursuits, dishonesty, fraud, or
oriminal getivity of any Insured.

This coverage is additional insurance. A $100
daductibls applles to |dentity Fraud Expensa
cavarage. No deductible applies to the Credit
Card, Fund Transfer Card, Forgery and
Countarfait Money coversge.

Loss Assessmant. We will pay up to $1,000
for your shara of loss assassment charged
during the policy period against you by a
corporgtion or essocistion of property
owners, when the assgsement Is madeé as a
result of diract loss to the property, owned by
all members collectively, caused by a Peril
Insurad Against under Coverage A — Dwalling,
subjact to all provislons of the poliey.
Azsassments made as a result of damage
caused by earthquake or land shock waves or
tremors befors, during or after a voleanic
eruption are not covered.

This coverage applles only to loss assessmants
charged againat you as ownar or tenant of the
residence premises.

Copyright, USAA, 2003 All rights reserved.
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We do not cover loss assessments charged
against you or a corporation or assoclation of
property owners by any governmental body.

The limit of $1,000 ls the most wea will pay
with respsct to any one loss, regardiess of the
number of assessments.

Condltion 1. Policy Period, under SECTIONS |
and |l = CONDITIONS, does not apply to Loss
Assgssmant.

. Collapse. For an entire bullding or sny part of
a bullding, collapse means:

a. sudden falling or caving in;

b. 2 sudden brasking apart or deformation
such that tha bullding or part of & bullding
Is in imminent peril of falling or caving in
and is not fit for its intended usa.

Demage censisting of settling, cracking,
shrinking, bulging or expansion is not included
unlsss it ocours ae a direct result of collapse.

We insure for direct physical loss to coverad
property involving collapse of 2 bullding or any
part of a building caused only by one or mora
of the following:

a Perils Insurad Against In Coverage C -
Personal Property. These perils apply ta
coverad bulldings and personal property
for loss Insured by this additional
coverage;

b, decay that ls hidden from view, maaning
damaga that is unknown prior to collapse
or that does not result from a fallure to
reasonably maintaln the proparty;

c. Insact or vermin damags that is hidden
from view, wmaaning that s
unknawn prior to colispse or that does not
result from a fallure to rezsonzbly malntain
the property;

g weight of contents, equipment, animals or
peapls;

8. welght of rain which collects on a roof; or

1n
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f use of defective material or methods in
construction, remodeling or renovatlon If
tha collapsa ccecurs during the course of
the construction, remodeling or renovation,

Less to an awning, fence, patlo, pavemsant,
swimming pool, underground pipe, flue, drain,
cesspool, septic tank, foundstion, retzining
wal. bukhead, plar, wharf or dock is not
included under items b, ¢, d, 8 end f unless the
loss Is a direct result of the collapse of a
bulliding or any part of & bullding.

This coverage does not inerasse the limit of
lisbility that spplies to the damaged coverad
property, .

Lock Replacement When the dwelling door
keys are stolen in 2 covered theft loss, we will
pay the cost to

a change the combination in the lock oylinder
of tha door locks gs neaded; or

b. change the lock hardware of the doors as
needed.

The limit of liability for Lock Replacement is
$250. No deductible applies to this coverage.

Refrigerstad Products. Wa will pay you up to
$500 for loss to the contants of a freezer or
2 rairigerstor located on the residence
premlses. gs a consequence of power failure
or machanica breskdown.

This coverage does not increasa the Coverage
C limit of liability. No deductible applies to this
covarage. The Power Fallura exclusion undar
SECTION | — EXCLUSIONS, does not apply to
Refrigerated Products.

Lend. If a Perll Insured Agalnst damages the
bullding insured under Coverages A or B and
the same Peril Insured Agalnst causes the land
necessary to support the bulldng Insured
undar Coverages A or B to becoms unstsble,
we will pay up to $10,000 for the cost
required to replace, rebuild, stebilize or
otherwise restors such land.

This is an additional amount of insurance.

Copyright, USAA, 2003 All rights reserved.
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12 Glass or Safaty Giazing Matarlal,

13.

We cover:

a, the breakage of glass or eafety glazing
matarial by a Peril Insured Agalnst which is
part of a covered building, storm door or
storm window; and

b. damage to covered property by glass or
safety glazing material which is part of a
building, storm door or storm window.

This coverage dosas not Include loss on the
residenca pramises if the dwelling has been
vacant for morg than 30 consecutive days
immediataly bafore the logs A dwelling baing
constiructed is not considered vacent

This coverage does not increase the limit of
liability that applies to the demaged property.

Landlord’s Furnishings. We wil pay up to
52500 for your appliances, your carpeting and
othar housshold furnishings, located In an
apartment on the residence premises
regulsrly rented or held for rental to others by
an Insured, for lass caused by the Perils
Insured Against in Covarage € - Personal
Property, except Theft.

The $2500 limit is the most we will pay in any
one loss regardless of the number of
appliances, carpating or other household
furnishing involvad in the loss.

EAGE 14
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14, Building Ordinances or Law. For loss cauged

5.

by a Peril Insured Agalnst to buildings under
Coverage A or B, we will pay the increased
costs which are required and you actually incur
to rabuild, repair or demolish this property due
to gompliance with any ordinancs or law in
gffact at the time of the loss

Tha limit of llability for this coverage will nat
be mare than B% of the Caverage A limit of
liahllity.

If the insured property Is located in an area
which is sligble for coverage through the
Texas Windstorm Ilnsurence Assoclation, the
coverage described above, alse applies to the
increased cost you Incur due to the repair,
replacemant or demolilon required for the
dwelling to comply with the building
epacifications contalned In the Texas
Windstorm Insurance Association's plan of
apergtion.

This coverage is additional insurance

Temporary Living Expense. We will pay up
tc 52,000 for negessary lhoresse in scosts
whish you Wnour to maintsin your normal
standard of Iling when the residence
premises s uninhabitable due to a loss caused
by earthquake, voleanic eruption, landslide, or
if a civll authority prohibits your usa of the
resldence premises begause an earthquske,
volcanie eruption or landslide has oceurred.

This coverage is additional insurance. No
deductible applies to this covarage,

SECTION | - PERILS INSURED AGAINST _

COVERAGE A ~ DWELLING and
COVERAGE B - OTHER STRUCTURES

We insure against risks of direct, physical loss fo
property described in Coverages A and B
however, we do not Insurs loss:

1.

2

involving ¢ollapse. other than as provided I
ADDITIONAL COVERAGES; Collapss,

causad by

a freezing of a plumbing, heating, air
conditioning or sutomatic flre protactive
sprinkler system or of a househsld
appllance, or by discharge, leskage or
overflow from within the system or
applisnce caused by fraezing TThis
exclusion applies only while the dwslling Is
vacant, uncccupled or being constructed
and then, only if you have falled to!

{1} maintaln heat in the building; or

Copyright, USAA, 2003 All rights reservad.
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(2] shut off the water supply and drain the
systam and appliances of water;

b. freszing, thawing, pressure or weight of
water or ice, whather driven by wind or
not, to &

{1) fence, pavement, patio or swimming
poal;

{2) foundation, retaining wall or bulkhaad; or
{3] pler, wharf or dock;

g, theft In or to a dwelling under
construction, or of materials and supplies
for use In the construction until the
dwaelling is finished and occupled;

d. wvandallam and wmallcious mischie? or
breskags of glass and safety glazing
materials if the dwelling has been vacant
for more than 30 consecutiva days
immediately before the loss. A dwaelling
being consfructed is not considerad vacant;

8. constant or repeated seepage or leakage
of water or steam ovar a period of wasks,
months or years from within a plumbing,
heatlng, air conditioning or automatic fire
protective sprinkler system or from within
a hougehold gppliance;

3. caused by or consisting of:
a. wear gnd tear or marring;

b, imherent vice,
breakdown;

latent defect, mechanical

g. smog, rust, or other corrosion;

d smoks from agricultural amudglng or
industrial opérations;

a. discharge, dispersal, seepage, migration,

ralessa or gésgaps of pollutants unless ths
discharge, dispersal, sespage, migration,
ralaase or escape is itself caused by a Peril
Insured Against under Covarage C of this
policy.
Pollutants means any solid, liquid, gaseous
or thermel feritant or contaminant, including,
simoke, vepor, soot, fumes, acids, alkalis,
chamicals and waste. Waste ineludes
materials to be racycled, reconditioned or
reclalmad;
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f.  birds, vermin, rodents, insects: or
g ahimals owned or kept by an Insurad.

If any of thesa cause water damage hot
otherwiga excluded, from a plumbing, heating,
air conditioning or automatic fire protective
sprinklar system or household applisncs, we
ecover loss caused by the water Ineluding the
cost of tearing out and replacing any part of a
building necassary to repair tha system or
appliance. Wa do not cover loss to tha system
or appliance from which this water escaped.

4. excluded under SECTION | — EXCLUSIONS.

Under items 2 and 3, any ensuing loss to property
describad in Coverage A and B not excluded or
exeepted in this policy Is covered.

COVERAGE € - PERSONAL PROPERTY

Woa Insure for direct physical loss to the property
deseribed in Coverags € ceused by a peril lIsted
below unless the loss is excluded i SECTION | -
EXCLUSIONS.

1. Fira or lighining.
2. Windstorm or hall

This peril doas not Includs loss to the property
contained In a building caused by rain, snow,
slaet, sand or duat unless the direct force of
wind or hall damages the kuilding causing an
openihg In a roof or wall end the rain, snow,
sleet, sand or dust enters thraugh this opaening

This perll Includes loss to watarcraft and their
trallars, furnishings, equipment and outboard
motors, only whils inside a fully enclosed
bullding.

3. Explosion

4. Riot or elvil commotion.

8, Alraraft. Including self-propelled migslles and
spacacraft.

B Vehiales.

Copyright, USAA, 2003. Al rights resarved.
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7. Smoke, meaning sudden and accidental damage

10

1.

from emoka.

This peril doss not inelude loss caused by
smoke frem agricultural smudging or industrial
operations.

Vandalism or malloious mischief.

Theft, Including sttempted theft and loss of
proparty from a known place when it is likely
that the property has been stolan,

This perll does not include loss caused by
theft

a. committed by an Insured;

b. In or to a dwelling under construction, or
of materials and supplies for uss in the
construztion until the dwelling is finished

and occupled; or

¢ from that part of a residence premlses
rented by an Insured to ofther than an
insurad.

This peril does not include loss caused by theft
that ccours off tha resldence premlses of

a proparty whila at any other rasidence
owrad by, rented to, or occupied by an
Insured, except while an Insured is
ternporarily residing there. Property of a
student who ig an Insured is covered whila
at a rasiderce away from homa if the
student has been thera at any time during
the 48 days immediataly before the loss;

b. watergraft, including their furnishings,
equipment and outboard motors; or

¢. trallers and campers.

Fallling objsots.

Thls perll doss net include loss to property
contained in a building unléss the roof or an
outside wall of tha bullding Is first demaged by
a falling objact Damage to tha falling object
itaelf is not included.

Welght of lce, =now or slewt which causes
damage to property contained in a bullding.

12,

13.

14.

15,

1@,
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Accldental dlscharge or overflow of water
or steam from within a plumbing, hesting, alr
conditioning or automatic fira protsctive
sprinkler system or from within a household
sppllance. In this peril, & plumbing system does
not include a sump pump, sump well or similar
device designed to drain water from the
foundation ares.

This peril does not include loss:

g to the system or appliance frem which the
water or steam escapad;

b. caused by or resulting from Freezing
axcept as provided In the paril of Fraszing
below! or

c. on the resldence premises caused by
aatidentsl discharge or overflow which
oeeurs off the residence premises.

Sudden and  accidental fosring  spart,
eracking, bumilng or bulging of a steam or
hot water heating system, sn air conditioning or
automatic firs protactive sprivkler system, or
an appliance for heating water.

This perll does not include loss caused by or
resulting from freszing.

Freezing of a

| plurnbing,  heating, alr
conditioning or

automatic  fire protectiva

sprinkler system or of a hausehold applisnce.

This peril does not ihclude loss on the
residence premises while the dwellng ls
unoccuplad, If you have Tailed to:

a. malntain heat in the bullding; or
b. shut off the water supply and drain the
systam and eppliances of water.

Sudden and sccldental damage
artificially generated electrieal current

from

VYoloanic eruption other then lose caused by
garthquake, land shock waves or tremors.

Copyright, USAA, 2008. All rights reservad.
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'SECTION | - EXCLUSIONS

1. We do not insure for loss caused directly or
Indirectly by any of the following. Such loss is
excluded regardlass of ahy other cause or
event contributing coneurrently or in any
saguerice to the loss.

a. Ordinanos Or Law. meaning enforcement
of any ordinange or law regulating the
construction, rapalr or demolition of a
building or other structure, otiwer than es
provided i ADDITIONAL CODVERAGES,
Bullding Ordinance or Law.

b, Earth Movement, meaning earthquake
including land shock waves or tramors
before, during or after a volcanic eruption;
landslide; mine subsidence; mudflow; aarth
sinking, rising or shifting; unless direct loss
by:

111 fire;

{2} explosion; or

i3] breakage of dlass or safaly glazing
material which is part of a building,
storm door or storrm window,;

ensues and then wa wil pay only for ths
ensuing loss.

This exclusion does not apply to loss by
theft

©. Water Damage, meaning:

{1} flood, surfacs water, waves, tidal
water, overflow of a body of water, or
spray from any of thase, whathar or
not driven by wind;

{21 water which backs up through sawers
or drains or which overflows from a
sump pump, sump Wwell or similar
davice designed te drain water from
the foundation arga; or

{3) water below the surface of the ground,
including water which sxerts presaurs
on or sasps or lagks through a building,
sidawalk, driveway, foundation,
swimming pool or ather structure.

£

Direct loss hy fire. explosion or theft
rasulting from water damage is coversed.

Power Fallure, meaning the failure of
power or other utility service if the fallure
takes place off the residence pramises,
except as provided In  ADDITIONAL
COVERAGES, Refrigerated Products. But, if
a Peril Insured Against ensuss on the
residence premises, we will pay only for
that ensuing less.

Negleet, meaning heglect of the Insured to
use gl reasonsble means to save and
presarve property at and afier the time of
a loss,

Wer, Including undeclared war, clvil war,
insurraction, rebsllion, revclution, warliks
act by a military force or military
personnel, destruction or selzure or usa
for a military purpose, and including any
consaquence of any of these. Dischargs of
a nuclear weapon will be deemed a warllke
act even if accidental.

Muclear Hazard, meanlng any nuclear
raaction,  radiation, or  radioactive
contamination, all whether conirolled or
ungontrollad or however caused, or any
consequence of any of these. Loss caused
by the nuclsar hazerd will not be
considerad loss caused by flrs, explosion,
or smoke, whether these perlls are
specifically named in or otharwlse Included
within the Perils Insured Against in Seotion
|. This policy doss not apply under Section
| to loss caused directly or hdireetly by
nuclear hazard, excapt that direct loss hy
fire resuling from the nuclear hazard is
cavered.

intentional Loss. meaning any proparty
damage arising out of any act committed

{1} by or at the direction of any Insured;
and

(2) with the intent to cause property
damage.

Copyright, USAA, 2003. All rights reserved.
Includes copyrighted materisl of Insurence Services Office, nc., with its permission,

HO-3RTX (62-03}

Page 11 of 26

MENCHACA/USAA
POLICY 0019




This exclusion does not apply to an
Insured who has not cdoperatad in or
contributed fo the creation of an intentional
loss, If that Insured has:

(1) filed a polica report, and

{2} dooperated with law enforcement
Investlgation or prosecution

relating to any other Insured causing the
Intentional loss.

Payment to an Insured, urder this
exception to exclusion Th. will ba limited
to the insurahle interest of the Isurad in
such property, less any paymenis made to
a mortgagee or other party with a legal
sacured Interest in the property and
subject to the other terms and conditions
of this policy.

As a condition of payment for intantional
loss gaused by snother Insured under this
exception to axcluston Lh., we may require
an assignment of rights of recovery to the
extent payment is made by us.

L. Microblal Organlsms, including but not
limited to mold, mold spores, fungus,
bacterium, ar parasitic microorganisms,

[ Settling, wracking, shrinking, bulging or
axpansion of  pavemants, patios,
foundations, walls, floors, roofs or cailings.
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k. Wst rot, dry rot, or detarioration.

. Wa do not insure against loss consisting of

any of the following Nor do we nsure for
loss that rasults when one or more of tha
following comblnes with other causas, events
or conditions that are alse excluded or
exceptad in this polioy, Howsvar, any loss that
gnsuss  from ths following, that s not
otherwise excluded or excepted is covared.

a. Weather Conditions.

b, Aclts or declslons, including the fallure to
act or declde, of any person, group,
orgahization or governmental body.

c. Faulty,
dafactivea:

negligent. Inadequate or

(1) planning, zoning,

development,
survaying. slting;

(2} dasign. specifications, waorkmenship,
rapair, construation, ranovation,
remodeling, grading, compaction;

(3] materigls usad In repar, construction,
rencvation or remodeling; or

{4] maintenance;

of part or all of any property whather on
or off the residence premises.

SECTION | - CONDITIONS

Insurable Intzrest and Limit of Lisbility.
Even If more than one person has an insurable
Interest in the property covered, we will not
ba lizblg n any ona loss:

a to the insursd far mors than the amount
of the Insuwred’s Interest at the tma of
loss; or

b. for more than the applicable lmit of
Habillty.

Each time there is a loss to any bullding insurad
undar Coverage A — Dwelling or Coveraga B -
Other Structures, tha amount of Insurance
spplicable to that bullding for loss by fire will
be reduced by the amount of the loss, As
reapairs are made, the amount of insurance will
be relnstated up to the llmit of llability shown
on the Daclarations page,

A fire insurance policy, in casa of & totdl loss
by fire of proparty insured, chall be held and
considered to be a liquidated demand against
the company for the full amount of such
policy. This provision shall net spply to
personal property.

Copyright, USAA, 2003. All rights reserved.
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Rasidential Community Proporty Clause.
This policy, subjeet to all other terms and
conditions,  when  covering  residential
community property, as defined by state law,
shall remain ih full force and effect as to the
Intergst of each spouse covéred, lrrespective
of divorce or change of ownership betwaan
the spouses unless excluded by endorsement
attachad to this polley untll tha expiration of
the poliey or until cancelled in accordance with
the terms and conditlons of this policy.

Your Dutles After Loss. In case of a loss to
which this insurance may apply, you must sse
that the following are dongs:

a give prompt notice to us or our agent;
b, notlfy the police in case of loss by theft;

t notify the credit card or fund transfer card
company in ©ase of loss wnder
ADDITIONAL COVERAGES, Cradit Card of
Fund Transfar Card covarags;

d (1) protect the property from further
damage;

{2) make reasonable and necessary répairs
to protact the property; and

{3) keep =an accurate record of rapair
axpetisas;

e prepare an inventory of damagad persenal
property showing the quantity, deseription,
actual cash wvalue end emount of |oss
Attach all bills, receipts and ralated
documents that justify ths figures in the
Inventory;

{. @s often as we reasonsbly require:

(1) show tha damaged proparty;

{2) provide us with records and documants
we request and permit us to make
coples; and

{3l submlt to examinstions under aath,
while not in the presence of any other
Insured, and sign the seme;
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4] assure the attendance of emiployees,
membars of your household or others
for examinations under oath to the
extent it is within your power to do so.

g send to us, within 81 days after our
request, vour signed, sworn proof of loss
which sets forth, to the best of your
knowlgdge and balisf:

11} the time and cause of Joss;

{2) the Interest of the insured and all
others in the property involvad and all
llans an the properiy,;

{3} other insurange which may cover tha
loss;

{4} changes in fitle or occupancy of the
property during the term of the policy;

i8] spaciflaations of demaged bulldings and
detalled repalr gstimates;

{61 the Inventory of damaged personal
properiy described in Jg abova;

{71 receipts for Additional Living Expenses
and Temporary Living Expenses
incurred and records that support the
Fair Rental Value loss; and

i8] avidence or affidavit that supports a
claim under ADDITIONAL COVERAGES,
Credit Card, Fund Transfer Card,
Forgery and Counterfeit Money
coverags, stating the amount and cause
af loss,

h provikie us with receipts, hills or other

racords that supporf your clalm for
expenses under Identity Fraud Expense
coverags.

4. Our Dutios Aftar Loss:

a Within 15 days after we receive your
written notice of claim, we must

{11 acknowladge receipt of the claim.

Copyright, USAA, 2003 All rights reserved. _
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If our acknowledgament of the claim Is
not In writing, we will Keep a record of
the data, mathod and content of our
acknowladgement.

2

-—

begin any investigation of the claim.

{3} speclfy the information you st

provide in sceordsnce with Your
Dutles After Loss (item 3 abova),

We may request mora informatlon, If
during the Investigation of the claim
such  additional  Information s
necassary,

After we receive the nformation we
roquest, we must notify you In writing
whethar the clalm will he paid or has hasn
denied or whether more information is
nesded:

(1) ‘within 15 buslness days: or

{2} within 30 days If we have resson to
beliave the loss resulted from arson.

If was do not spprove payment of your
claim or require more tima for processing
your claim, we must

{1) give the reasens for denying your
elaim, or

{2] glve the reasons we require more tims
to process your claim. But wa must
sither spprove or deny your claim
withln 45 days after requesting mora
tima.

8, Loss Setilement Covered property losses
ara settled as follows:

a

{1} personal property;

(2) awnings, household appliances, outdoor
antennas, and ocutdoor aquipment
whether or not  attached to
bulldings; and

{3} structurss that are not buildings;
It is our option ta
{al pay you the actual cash valus; or
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{6} replace or to pay you our cost to
raplace the property with property
of like kind, quality, ags and
conditian; or

fc) pay you tha cost to repair or
restore  the property fo the
condition |1t was In just before the
loss.

We will not pay more than the limk of
liahility shown an the Declarations Page
for Coverage C, nor more than any
other limits stated in tha policy.

. All items under Coverage A — Dwalling and

buildings under Coverage B at replacement
cost without deduction for depreeiation,
subject to the following:

{11 If, at the time of loss, the amount of
insurance in this policy on the damaged
building is €0% or morg of the full
replacement cost of the building
Immediately before the loss, we will
pay the cost to repair or replacs, after
application of deductible and without
deduction for depraclation, but not
more than the least of the following
amounts:

(a) the limit of lisbility under this policy
that applies to the bullding;

{b} the replacement cost of that part
of the building damaged for like
construction and use on the same
préemisas; or

{o] the nscessary amownt actually spent
to repair or replace the damaged
building.

(2) If. at the time of loss, the amount of
insurance [n this policy on the damaged
building is less than B0% of the full
réplacement cost of the bullding
immediately before the loss, we will
pay the grester of the following
amounts, but not more than the limit of
lighility under this polley that applies to
the buildings

{al the sctual cash valus of that part of
tha building damaged; or

_ Copyright, USAA, 2003. All rights reservad.
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{b) that proportion of the cost to
rapair or replace, after application
of deductible and without deduction
for deprecistion, thet part of the
building damaged, which the total
amount of Insurance in this pelicy
on the damaged bullding bears to
B0% of the replacement cost of
the bullding.

(3] To dstermine the amount of nsurance
required to equsl B0% of the Tull
replacement cost of the building
Immediately befors the loss, do not
Include the valus of:

(al excavations, foundations, plers or
any supports which are bslow the
undersurface of the lowest
basament floor;

lb] those supports In (a) sbove which
are below tha gurface of the
ground inside the foundation walls,
if there is no basement; and

{c] underground fluas, pipes, wiring
and draing,

(41 We will pay no more than ths actual
vash valus af the damage unless:

{al actual repair or replacemant s
complete. Repair or replacement
must be complated within 365 days
after loss unless you raquest In
writing that this time lmit bha
extendad for an additional 180
days; or

(b) the cost to repalr or replace the
damage is both:

i less than 5% of the amount of
Insurance In this policy on the
building; and

{ili less than $2,500.

6,

B.
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Loss to & Pair or Set |n gase of loss to a
pair or set wa may slect to!

a repair or replace any part to restore the
palr or set to its value before tha loss; ar

b. pay the difference betwean actual cash
valug of the property before and after tha
loss.

Appraisal. If you and we do not agree on the
amount of loss, elther party can demand that
tha amount of the loss be datermined by
appralsal. If either makes a wrltten demand for
appraissl, each will seleet a competent,
indepandent appraiser and notify the other of
the appralser's identity within 20 days of
recaipt of the written demand.

The two appraisers will then salect &
competent, impartial umpire. If the ftwo
appralzers are not sbla to agree upon the
umpire within 18 days, you and ws can ask a
judge of a court of record in the state where
the residence premises is located to salect
s umpire.

The appraisers will then sst the amount of loss.
It they submit a written report of any
agreement to us, the amount agreed vpon will
be tha amount of loss. If they fail to agree
within a reagonable tims, thay will submit their
diffarences to the umpire. Written agreement
signed by any two of these three will set the
amount of tha loss. Each appralser will bs paid
by the party selecting that appraiser. Other
expenses of the appraisal and  thy
compensation of the umplre will be equally
pald by you and us.

Othar Inswrance, If a loss covered by this
policy, other than loss coveraed in SECTION | -
ADDITIONAL COVERAGES, Credit Card, Fund
Teansfar Card, Forgery, Counterfelt Monsy and
Identty Theft Expense, is also covered by
othar insurance, we will pay only the
proportion of tha loss that the fimit of Habllity
that spplies under this policy bears to the total
amount of insuranca covering the loss.

Copyright, USAA  2003. All rights reserved
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12

If a loss is covered in SECTION | -
ADDITIONAL COVERAGES, Credit Card, Fund
Transfer Card, Forgery, Counterfelt Money and
identity Theft Expense, the coverage provided
Is exaass over the other Insurance that covers
the same loss. Other [nsurance Includes ths
coverags and any deductible required by such
other Insurance. Thls coverags is also excess
over any othar contractual conditions, rights or
benefits that provide relief from or
Indemnification for your obligations to pay anhy
amounts to any third party resulting from a
loss covered under Credit Card, Fund Transfer
Card, Forgery, Counterfelt Monay and Identity
Theft Expense. In no event, will wa pay mora
then the spplicable Limit of Insurance.

This policy does not apply to motorized golf
carts and their equipment and accessories
when an automobile policy also applies

Sult Against Us. No action can be brought
against us unlass you have:
a given us notice of tha loss,

b. complied  with all
provisions, and

©. started the action

within two yeara and one day after the
cause of actlon accrues.

other  palicy

Our Opticn. If we giva you writtan notice
within 30 days after we raceive your signad,
sworn proaf of loss, we may repair or replacs
any part of the damagsd property with like
property.

Loss Payment. We will adjust 2l losses with
you. We will pay you unless some other
person is named in the policy or ls lagally
entitiad to recslva payment

If we notify you that we will pay your claim, or
part of your clam, we must pay within &
business days after wa notify you |If
payment of your claim or part of your claim
requires the performance of an act by you, wa
must pay within § Business days aftor the
date you perform the act.

Abandonment. You may not zbandon property
1o us for any reason.
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13. Mortgege Clsusa. The word “morigagee”

includes trustae.

a Wae will pay for any covered loss of or
damage to buildings or structures to the
mortgagee shown on the Declarations page
as Interests appsar.

b. The mortgages has tha right to recelve loss
paymant even if the mortgagee has startad
foreclosure or similer action on the building
or struclura.

¢ If we deny your claim because of your
acts or because you have falled to comply
with the terms of this policy, the
mortgagee has the right to receive loss
payment If the mortgages:

{1} At our request, pays any premiums dus
under this policy, If you have failed to
do so.

{2] Submitz a signed, sworn statement of
loss within 91 days afler receiving
notice fram us of your fallure to do

s0.
(3] Has notified us of any changs in
ownership, or substential

change In risk known to the morigagee.

All of the terms of this policy will then
apply diractly to tha mortgagae.

Failure of the mortgagee to comply with
ell) ¢f2] or ci3] sbove shsll wold thia
policy es to the interest of tha morigages.

d f we pay the mortgages for any loss or
damage and deny payment to you because
of your acts or because you have failed to
comply with terms of this poliey:

{1) The mortgagee's rights under the
mortgage will ba transferred to us to
the extent of the amount we pay.

{2) The mortgagee's right to recover the
full amount of the mortgages's claim
will not ba Impalred.

At our option, we may pay to the
mortgagee the whole princlpal on the
mortgage plus any accrued interest In this
svent, your mortgags and nots will be
transfarred to us and you will pay your
ramaining mortgage debt to us.
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e If thie policy Is eancellsd, wa wliil give the
morigagee specifically nsmed on the
Declarations page written notice of
cancellatian.

If we eance! tha policy, wa will glve the
morigages the same number of days notics
of cancellation we glve to you.

If you cancal the policy, we wil give the
mortgagee notice of cancellation to be
sifective oh the dates stated in the notics
The date of cancellation cannot be before
the 10th day after the date ws mall the
notice.

We will not give notice of cancellstion to
any successor or assignes of the
mortgages named in this policy.

f. |f the property described under Coverags
A - Dwalling is foreclosed under the deed
of trust, the morigages may cancel this
policy of insurance and will be entitled fo
any unearned pramiums from this poliey.

The morigagee must credit any unesrnad
premium ageinst any deficiency owed by
the borrawer and return any uhaarned
premium not so credited to the borrowar.
The unearned premium will be figured using
the customary pro rata proceduras.

g I we elect not to renew this polioy, the
mortgagee speclfically named on the
Daclarations page Will be given 30 days
written notice of the nonrenawal

14. Mo Benefit to Ballee. We will not recognizs

any asslgnment or grant any coverags that
benefits a person or organization holding,
storing or wmoving property for a feg
regardless of any other provicion of this
policy.

15, Sslvege and Recovered Property,

16.

17.

18.
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a. Wa have an interest In the ssalvage valua of
any property for which we have made a
payment under the Loss Settlament
provision. At our option, property that we
have paid for or replaced becomes our
property.

b. If you or we recover any property for
which we have made paymant wndar this
policy, you or we will notlfy the other of
the recovery. At your option, the property
may be retained by you. If you refain the
property, the loss payment, or any lesser
amount te which we agres, must be
refunded to us.

Concealment or Fraud, With respect to all
Insureds, the entire policy will ba vold If
whether before or after a loss any insured
has:

a. intentionally concedled or misrepresentad
eny matarial faot or elrcumstance;

b. engaged in fraudulsnt conduct; or
c. made false statements;

relating to this insurance.

Volcanle Eruption Perlod. One or more
valeanic eruptions that oceur within 8 72-hour
pariod will ba cohsidersd as one voleanle
erupfion.

Cetastrophe Clalms. If a clalm rasults from a
weathar related catastrophe or a major natural
disastar, each claim handling deadline shown
under the Your Dutles After Loss. Ouwr
Dutles After Loss and Loss Payment
provisiens is extended for an additional 15
days.

Catastrophe or Major Natural Disaster means 2
waather ralated event which:

a iz declared s disester under the Texas
Disastar Act of 1976) or

. Is determined to ba s catastrophs by the
Toxge Dopartmant of hsurence.
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SECTION Il ~ LIABILITY COVERAGES

COVERAGE E =~ Personal Liabllity

I a claim fs made or a suit is brought against an
Insured for damages becauss of bodlly injory or
property damage caused by an occurrence fo
which this coverage applies, wes will

1. pay up to our limit of lishility for the damages
for which the Insured is legally llabls; and

2. provide 3 defenss at our expehse by counssl
of our choice, even if the suit is groundisas,
false or fraudulent We may Investigate and
sottle any claim or sult that we dscida Is
appropriate. Our duty to seltle or defend ends
when the smount we pay or tander for
damages resulting from ths Oceurrence squals
our limit of liability. This coverage does not
provide defense to any Insured for oriminal
prosezution or proceadings.

COVERAGE F ~ Medlcal Payments To Qthers

We will pay the necessary medical expenses that
arg incurred or medically ascertained within threa

ears from tha date of an aceident causing bodily

jury. WMedical expenses means ressonabla
charges for medical, surgical, X-ray, dental,
ambulance,  hospltal,  professlonal  nursing,

prosthetic devices and funeral services. This
caverage doss not apply t© you or regular
residenits of your housshold except resldence
enllpioyess- As to othiers, this coveraga applies
only:

1. fo aperson on the insurad location with the
permission of an Insured;

2. to a person off the Insured locatlon, if the
bodily injury:

s arises out of a condition on the Insured
iosation or the ways immadiately adjoining;

b. is caused by the activities of an Weured;

o. is cauped by a residence employee in the
course of the resldence employee's
employment by an insured; or

d is caused by an animal owned by or in the
carg of an nsured.

SECTION 1l - EXCLUSIONS

1. Coverage E - Personal Liabllity and
Covarage F - Medical Payments to Others

do not apply to bodily Injury ar property
damage:

a. caused by the intentional or purposaful
acts of any Insured, Including conduct that
would reasonably be expected o rasult in
bodily Injury to any person or proparty
damage to any property.

b. {1} erising out af or In connsction with a
business sngaged In by an Insured.
This exclusion applies but |s not limitad
to an act or omission, ragardlass of its
nature or circumstance, Involving a
service or duly rendered, promised,
owad, or implied to ba provided
bacause of the nature of the business;

{2) arising out of the rental or holding for
rantal of any part of any premises hy
an Insured. This excluslon doss hot
apply to the rantal or holding for rental
of art Insured location:

i on an occasional basls if used only
as a residance;

{il} in part for uss only as a residenca,
uiless a single family unlt is
intendad for use by the ocoupying
family to lodge more than two
roomers or boarders; or

{iii} in part, 23 an office, school, studio
or private gérage:

e. arising out ef the rendering of or failura to
rander professionsl services:
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d. arising out af a premises:

{1) owned by an Insured;
(2] rented to an Insured; or

{3} rentad to others by an insured;
that (s not an nsured logation;

arising out of:

{1} tha ownership, malntanance, uss,
loading or unloading of motor vehicles
or al other motorlzed land
convayances, Including trailers, cwned
or gperated by or rentad or loangd to
an Insurgd;

(2] tha entrustment by an insured of a
motor vshicle or any other matorized
land conveyance to any person; or

(3) vicarious liability, whether or not
statutorily imposed, for the actions of
anyone using a conveyance excluded in
paragraph {1] or {2) sbove.

Thig exclusion does not apply to!

{1} a trallar not towed by or carried an a
matorizad land convayancs;

{2} s motorized land convayance daslgnad
for recraational use off public roads,
not subject to motor wehicle
registration and:

tal not ownad by an Insured; or
bl owned by an Insured and on an
Insured locatlon;

(3] a motorized golf cart when used fo
play golf on a golf courss;

{4) a vehicle or convayance not subject to
motor vehiole registration which is:
{a) used to service an Insweds
rasldence;

{b] deslgned  for
handicapped; or

assisting  the

el in desd storage on an insurad
location;

1:
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arising out of:

{11 the ownership, maintenance, use,
loading or unloading of a wetereraft
described below;

(2] the entrustment by an Insured of a
watergraft deseribed below to any
person; or

{3) wiecarious lisbility, whather or not
statutorily Imposed, for the actions
anyons using a watercraft described
balow.

Watarcraft:

{11 with inhoard or inboard—ouidrive motor
power of more than 50 horsspewer
owned by or rented ta an Insurad;

{2) that is a salling vessel, with or without
auxiliary power, which is more than 35
fast In length owned by or rentad to an
insurad;

8] powered by ons or more outhosrd
motors with more than 50 total
horsapower if the outhoard motor is
owned by the mnsured If acquired
during the policy pariod, outbosard
motors of more than 50 total
horsepowsr are coversd for that
policy period only; or

{4 that is a personal watercraft As used
in this seetion, personal watercraft
means & convayance used or designad
to be usad on the walar which Is
propellad by 2 water Jet propulsion
pump.

This aexeclusion doss not apply while the
watercraft is stored.

arising out of!

{11 the owngrship, malntanancs, use,
loading or unloading of an alreraft;

{2} the enfrustment by an Insured of an
aireraft to any person; or
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(3} vicarious llability, whether or not
statutorlly Imposed, for the actlons of
anyona using an aireraft,

An alreraft means any contrivance used or
designed for flight, except modal or habby
airerait not used or designed io carry
people or cargo.

caused diractly or indirectly by war,
including  undeclared  war, ceivil  war,
insurraction, rebellion, revalution, warlke
act by a military foree or military
pergonnel, destruction or selzure or usae
for a military purpose, and Including any
consequence of any of these, Dischiarge of
a nuclear weapon will be deemed a warlike
act even If accldental,

which arises out of the transmission of a
communicehle disease by an Insurad
through sexual contact

arising out of the use, sals, manufacture,
delivery, transfer or possession by any
perscn of =& controlled substanceis)
Controlled substances nclude but are not
iimited to cocaine, LSD, marijuana and all
nareotic drugs. However, thie excluslon
doas not apply to the legitimate use of
prescription drugs by a person following
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(1} for any loss assessment charged
against you as a member of an
assoclation, corporation or community
of property owners;

{2] uhder any contract or agresment
Howaver, this exclusion does not apply
to written contracts:

{a) that directly relate to the
ownarshlp, malntenance or use of
an Insured ioeation; or

b} where the ligbllity of others [s
assumed by the insured prior to an
oecurrence;

unless  exciuded In (1} above or
glsewhars In thie policy:

h. property damage to property owned by

the insured;

proparty damage fo properiy renied to,
occupiod or usad by or In the care of the
imsured. This exclusion does not zpply to
properiy damage caused by fire, smoke
or axplosion;

bodity Inlury to any person elighle to
receive any benefits:

the orders of a licensed physician.
{11 voluntarlly provided; or
k. arising out of the commission of,
attemptihg to flea fram, or avoiding
apprehension for a eriminal act for which
intent is a necessary element.

{2) raquirad to be provided;
by the Insured under any:

(1] workers' compensation law;
Exclusions d, e, f. and g do not apply to > ;
bodily TGY to a Pesiene  snlovas 12} non—occupational disahility law; or
arising out of and in the course of the
residence employee’s employmsnt by an
Insured,

i3] ovcupational disesss lavy;

2. Coverage E - Personal Llability doss not
apply to

a. liability:
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w. bodily Injury or proparty damaga for

whizh an Insured under this palley:

{11 Is alsa an Insurad under a nuclear
snergy llabllity poliay; or

(2) would be an insured under that policy
but for the exhaustion of its limit of
liability.

A nuclear enargy ligbility policy is one
issuad by

{1) Amarican Nuclear Insurers;

(2} Mutual  Atomic  Energy  Lishility
Underwriters;

(3} Muglear Insurance Association of
Cangda;

or any of thalr successors;

bodily Injury to you or an Insured within
the meaning aof part & or h of “insured”
as definad.

property damsge arising out of tha actual,
alleged, or threatenad discharge, dispersal,
rélease, escape, seepage or migration of
pollutants howsver caused and whenever
ocewring. This Includes any loss cost or
expensa arising out of any:

{1l Raguest, demand or order that any
Insured or others test for, manitor,
clean up, remove, contagin, treat,
detoxify, or assess the effscts of
pollutants; or

{2) Clalm or sult by or on behalf of a
governmantal authority for damages
because of testing for, monitoring,
cleaning up, removing containing,
traating, detoxifying or neutralizing, or
in any way responding to, or assessing
the effects of pollutants.
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Pollutants means any solid, liquid, gaseous or
tharinal irritant or contaminant Including smoke,
vapor, soot, fumas, eclds, alkalis, chemicals,
and waste. Wasta includes materials which are
intended to be or have been recycled,
reconditionad or reclalmed.

foverage F - Medlcal Payments to Others
doss not spply to bodlly Injury:

a2 to a resldence emplovee if the bodily
injury:

{1l oeeurs off the Insured looatlon; and

{2) does not arisa cut of or In tha coursa
af thae resldence  esmployse's
employmant by an insured;

b. to any person sligible to recelve benefis:
{1} veluntarlly provided; or
{2} required to be providad;
undsr any:
(1} workers' compensation law;
(2] mon-occupational disability law; or
{31 occupational disease law;
c. from any:
(1} nuclsar raaction;
{2) nuelear radiation; or

{3! radioactive contamination;

all whether controlled or uncontrollad or
howevar causad; or

(4] any conséquence of any of thesa;

d to any person, other than a residence
employea of an insured, regularly residing

on any part of the Insured locatlon,

“SECTION 1| - ADDITIONAL COVERAGES

We cover ths following in addition to the limits of 5 expenses we hour and costs taxed against
liablilty: an Insured In any sult we dafend;

1. Clalm Expenses. We pay:
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b. premiums on bonds required in a suit we
dafand, but not for bond amounts more
than tha limit of liabllity for Coverage E
We nead not apply for or furnish any
bond;

c. reasonsble expenses incurred by an
Insured at our request, Inckiding actual loss
of earnings (but not loss of other Incomal
up to §100 per day, for assisting us in the
inwvastigation or defanse of a clalm or suit;

d intersst on the entire judgment which
accruas after entry of the judgment and
before we pay or tender, or deposit In
court that part of the judgment which does
not exceed the limit of liability that gpplies;

e. prejudgment intarest awarded against the
Insured on that pert of the judgment we
pay. If we mske an offer to pay the
appliceble limit of liability, we will not pay
any prejudgment interast based on that
poriod of time after the offer.

First Ald Expenses. We will pay expenges
for first aid to others incurred by an Insured
for bodily injury covered under this policy.
Wea will not pay for first aid to you or any
other Insured.

Damags to Property of Others. Wa will pay,
at replacemant cost, up to $1,000 per
occurrance for proparty damage to property
of others caused by an Insured.

We will nat pay for property damage:

a. ta ths extent of any amount recoversbls
urnider SECTION | of this policy:

b. caused intentionally by an Imsured who is
13 years of age or older;

c. to property owned by an insured;

d. to property owned by or rented to a
tenant of an Insured or a resident In your
houeehold; or

8. arising out of:

[1] a businasa engaged In by an Insurad;
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(2] any act or omission in connection with
a premises owned, rentad or controllad
by an Insured, other than tha Insurad
lacation; or

(3] the ownership, maintenance or uss of
alroraft, watarcraft or motor vehicles
or al other motorized land
conveyances.

This axeluslon does not apply to any motorized
land conveyance dasigned for recreational use
off public roads, not subject to motor vshicla
ragistration and not owned by an Insured.

Loss Assessment We will pay up to 61,000
for your share of loss assessment charged
during the policy period agsinst you by a
corporation or assoclation of property
owners, whaen tha assessment is mads as a
result of:

a bodily Inlury or property damage not
excluded under SECTION Il of this
policy; or

b. liakillty for an act of a director, officer or
trustes in the capacity as a director,
officer or trustee, provided:

{1} the director, officer or frustes is
glocted by the membere of a
corporation or assoclation of proparty
owners; and

(2] ths director, officer or trustee serves
without deriving any incoms from the
exerclse of duties which are solsly on
behalf of a corporation or association
of property owners,

Thig eoverage applies only fo loss assessments
charged agalnst you as owner or tenant of the
residence premises.

We do not cover loss assassments charged
against you or a corporation or association of
property owners by any governmenta! body.

Regardiess of the number of assessments, the
limit of $1,000 is the most wa will pay for
loss arlsing out of!

a. one sccident, Ineluding continuous or
repested exposura to substaniially the
same general harmful conditions; or

Copyright, USAA, 2003. All rights reservad
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b. a coversd act of a director, offlcer ar
trustes. an act involving more than one
diractor, officer or trustee Is considared
ta be a single act

The following do not apply to this coveraga:

PAGE 25

LLYD 00225 16 56 S0A

1. SECTION I, Coverage E — Personal Liability
Execlusion 2.a(1);

2. GCondition 1. Policy Pariod, under SECTIONS
| anid 1l = CONDITIONS.

SECTION Il - CONDITIONS

1. Limit of Liskllity. Our total liability undoer
Coveraga E for all damages resulting from any
oha occurrence will not be more than the limit
of ligbility for Coverage E as shown in the
Declerationg. This limit |s the same regardless
of the number of Inaureds, claims made or
peraons injured Al bodily injury and
property damage resultihg from any one
acoldent or from continueus or repeated
exposure to substantially the same general
harmful conditlons shall bs consldared to be
the result of ona Dccurrance,

Qur total Habllity under Coveraga F for all
rnedical expensss payable for bodily Injury to
one person as tha result of one aceldent will
not be more than the [imit of lability for
Coverage F as shown in the Declarations.

£, Severabillty of Insurenes, This insurance
appliss separstaly to each Insured. This
condition will nat incresss our limit of lishility
for any ané Occurrenca,

3, Concaalment of Fraud. We do not provide
coverage to any Insured who, whether befors
or after a foss, hag

a intentionally concealad or misrepresentad
any materlal fact or clroumstance;

b. engaged In fraudulent conduct; or
c. made false statements;

relating to thiz Insurance.
4. Dutles After LOss. In case of an sccident or B
occurrence, the Inswred willl perform the
following duties that spply. You will halp us by
saslng that these duties are performed:

a.  give wrilten notice fo us or our ggent as
soon as is practleal, which sets forth:

(1} tha identity of the policy and Insured;

{2l rmasonably avallable mformation on the
time. place and circumstinces of the
accident or Ocourrence; and

[3] nameg and addresses of any clalmants
and wltnessas;

b promptly forward to us every notice,
demand, summons or other process
ralating to the accident or Occurrence;

o. at our request, help us:
1) to maka sattlement;

12] to enforce any right of contribution or
indemnity against dny person or
organization who may ba llable to an
Insured;

{31 with the conduet of suits and attend
haarlhgs and irlals;

{4] to secure and give evidence and obtain
the attsndance of witnessas;

d. undar Damaga to Property of Others,
submit to us within 80 days after the loss,
a sworh statement of loss and show the
damagaed property, if in the Insured’s
cantrol;

& the fmsured will not, except at the
inswred’s own gost, voluntarily make
payment, assume obligation or Incur
expense other than for first ald to others
at the time of the bodily Injury.

Dutles of an Injured Person - Coverags F
= Madical Payments to Othars. The injured
parson or somgona acting for the Injured
person will

a. give us written proof of claim, under cath
if requirad, as soon as is practical; and

b. authorize us fo obtain copies of medical
reports and records.
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7.

Tha injured person will submit to a physical
exam by a dactor of our choice when and as
oftan as wa reasonably require.

Payment of Claim - Coverage F. Madical
Payments to Others. Payment under this
coverage |s not an admissien of lishility by an
Insured or us.

Sult Agalnst Us. No action can bs brought
against us unless there has been compliance
with the policy provisions.

No ons will have the right to join ug as a party
to any action against an Insured. Also, no
action with respect tc Coverage E can be
brought against us until the obligation of the
insured hag been determingd by final judgment
or sgresment signed by us,

Bankruptoy ©Of an Insured. Bankeuptoy or
insolvency of en Insured will not ralleve us of
our abligations under this paolicy.
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Other Insursnee = Coverage E ~ Personal
Liability. This insurance is excess over other
valid and collectibla insurance except insurance
written specifically to cover as excesz over
the limits of Tability that apply in this policy.

Motlee of Settlement of Llabillty Clalm.
We will notify the insured in writihg of any
Initial offer to compromisa or settla a elaim
against the Insured under the liabillty section
of this policy. We wil give the insured notice
withln 10 days after the date the offer is
miade.

We will notify the Insured in writing of any
settloment of a clalm agalnet the Insured
under the liability section of this policy. We will
give the Insurad notice within 30 days after
the data of the settlement

SECTIONS | AND i - CONDITIONS

Polley Perlod. This policy applies only to loss
in SECTION | or bodily injury or property
damage in SECTION I, which occurs during the
policy period

Liberalizatlon Clause. If we make a changs
whieh broadens coverage undar this edition of
our poliey without additional premium charge,
that change will automatlcally zpply to your
Insurance as of the date we Implament the
changa In your stale, provided that this
implementation date falls within 60 days priar
to or durlng the polloy perlod stated in the
Declarations.

This Liberalization Clause does not apply o
changas implemantad through Infroduction of a
subsequent edition of our policy.

Walver or Change of Policy Provisions. A
waiver or changs of a provision of this poliey
must be in writhg by us to be wvalid Our
requast for an appralsal or examination will not
walve any of aur rights.

Cancallation.

a. You may cancel this policy at any time. But

the affactlve date of cancellation zannot be
sarlier than the date of your requast

b. Ws may cancel this pollcy only for the
regsons stated below by letling you know
in writing of the date cancellation takes
affect. This cancellation notice may be
dellvered to you or malled to you at your
last known address.

Proof of mailing ehall be sufficlent proof
of notice.

{1} When you have not pald the premium,
we may pancel at any time by letting
you know at least 10 days baforg the
date cancsllation takes effact

{2) When thiz policy has been in effect for
less than 90 days end Is not a renewal
with us, ws may cancel for any reason
by latting you know at least 30 days
bafors the date cancellation takes
effact.

(3] Wheri this policy has bean In effect for
50 days or mors, or at any time if it is
a ranewal with us, we rnay cancel
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{a) if thera is an increasa in the hazard
covered by this pollcy that is within
your conirol and that wauld produes an
increasa in the premiumirate of this
poliey;

(b if the Texas Department of Insurance
determings that contiuation of ths
palicy would vioclats the Taxas
Insurance Code or any other laws
governing the buslnese of ingurance in
thls stats) or

{©) 1f you submit a fracdulent clalm

This can be done hy latting you know
at least 10 days before the date
cancellation take affect Our notice of
cancallation must state the reason for
eancallatian.

c. When this palicy is cancelled, the premium
for tha period from the date of
cancellation to the expirstion date will be
rafundsd pro rata

d. If the return pramium Is not refunded with
the notlce of cancellation or whan this
poliey is returned to us, we will refund it
within a reasonable time after tha dats
cancallation takes effact.

e. We may not cancel this policy solsly
because you are an alectad official.

5. Nonrenewal. We may elect not to renew this

policy. Wa may do so by delivering to you, or
malling to you at your last known address; and
any mortgages named on the Daclarations
page, written notice at least 30 days befors
the expiration date of this policy. Proof of
mailing will be sufficient proof ef notica. If wa
fall to glve you proper notica of our dsclsion
not to renew, you may require us to renew the
poliey.

a We may nat refuss to rénaw this policy
because of claltns for losses resulting
from natural causes.

b. Wa may not refusa te renaw this polley
aolaly because you are an olected officlal

¢. Wa may refuse to renew this policy If you
have filed three of more cldims undar the

.

7
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policy in any three year period that do not
result from natural causes.

If you have filed two clains In a périod of
less than three years, we may notify you in
writing, that if you file a third claim during
tha thres—year period, wa may refuse to
renew this policy by providing you proper
notice of our refusal to renew as provided
above. IT wa do not nofify you after the
second claim, wa may not refuse to renew
this policy because of losses,

A clam does not include a eclaim that is
filed but is not paid or payabla under the
palicy.

Assignment Assignment of this paliey will not
be valid unless we give our written consent.

Subrogation. An Insured may walvs in writing
bafors aloss all rights of recovery against any
person. |If not walved, we may require an
assignment of rights of recovery for a less to
the extent that payment is mada by us

If an assighment is sought, an Insured must
glgn and deliver all relsted papers and
cooperate with va

Subrogation does not apply under SECTION Il
to Medical Payments to Others or Damage to
Property of Qthars.

Death. If any person named in the Declarations
or the spouse, If a resident of the same
housahold, dias:

a wa Insurg the legal reprasentative of the
deceased but only with respect to the
premises and property of the deceased
coverad under the policy at the time of
deatly;

b. insured includes:

{1} any member of your housshold who is
an Insured at the time of your death,
hut only while a resident of the
rasldence premlses; and

(2] with respsct to your properiy, the
person having proper temporery
custody of the property until
gppointment and qualification of a legal
represantative.

Copyright, USAA, 2003, All rights resarved.
Inghides copyrighted materlal of Insurance Services Dffice, Ine., with its permission.

HO-3RTX {02-03]
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
SPOUSE AGCESS

The following condition is added:

The named Insured and we agres that the named Insured and resident spouse are "customers” far
purpeses of statg and federal privacy laws. The resident spouse will have access to the same
information available to the named insured and may inttiate the same transactions as the namad insured.

The named insuréd may notify us that he/she no longer dgrees that the resident spouse shall be freated
as a "customer” for purposes of slats end federal privacy iaws, and we will not permit the resident
spouse to access policy information.

Except ss specifically modified in this endorsement, sil provisions of the pelicy fo which this
endorsement is attached slso spply to this endorsement

Copyright, USAA, 2005. All rights reserved.

ESA (02-05) 49319-0205
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HO-~FLDA
{ai-07)

Amendatory Endorsement
Section | — Exclusions

SECTION | - EXCLUSIONS

Under Section | - Exclusions, item 1. the firat

parsgraph s deleted and replaced by the
following:

1. We do not insure for loss caused directly

or indireclly by eny of the following
regardless of:

il the csuse of the excluded event or
damage; or
{ii) other causes of the loss; or

{ili} whether the event or dsmage occurs,
suddenly or gredually, involves isolated
or widespread demege, or occurs as a
result of any combination of these; or

(iv} whether other ceuses or events act
concurrently or In any sequence with
the excluded event o produce the loss.

ltemm 1. ¢. Water Demage is delsted ond
replaced by the following:

c. Watsr Damage, meaning damage caused by
or conglsting of:

{1} flood, surface water, waves, tidal water,
storm surge, tsunami, any overflow of &
body of water, or spray from any of
these, whether or nei driven by wind;

{2) eny relesse, overflow, escape or rising
of water otherwise held, contgined,
controlled of diverted by a dam, levee,
dike or by aw Wpe of water
containment, water diversion or flood
control davice;

{3) water or waier-borne material which
backs up through sewers or drains or
which overflows from a sump pump,
sump well or similar device designed to
drgin  water from the residence
premises; or

() water or water-borne material below
the surface of the ground, including
water which exerts pressure on or
seeps or leeks fthwough a buiiding,
sidewalk, driveway, foundation,
swimming pool or other structure;

grising from, caused by or resulting from
human or animal forces, any act of nature,
or any other source.

Direct loss by fire, explosion or theft
resulting from water damage is covered.

Except &8s specifically modifled I this
endorsemant, all provisions of the policy to
which this endorsement is attached also apply
to thie endorsement

Copyright, USAA, 2007. All rights reserved.
Includes copyrighted material of Insurance Services Office, Inc., with its permission.

HG-FLDA (01-07)
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HO-TX (10-03)

THIS ENDORSEMENT CHANGES YOUR POLICY. PLEASE READ IT CAREFULLY

TEXAS SPECIAL PROVISIONS

SECTIONS | AND I ~ CONDITIONS

4.

4.

Caneelintion s deleted and replaced by the
following:

Cancellation.

a2 You may cancel this policy at any time by

notifying us of the dale cancellation i@ o
toke effect We will send you any refund
due when the policy Is returned to us.

If this policy hes heen in effect for less
fhen BO days and is not @ renewal policy
we may cancal this policy if

{11 we identify & condition that

(a) creates anincressed risk of hazard;

{b) waes not disclosed in the spplication
for insurence coverage; and

(e} is not the subject of a prior claim;
or

{2) befare the effective date of the policy,
we have not accepted a copy of a
required inspection repart that

{al was completed by an inspector
licensed by the Texas Resl Estate
Commisgion or whe {5 otherwisa
authorized to parform inspections;
and

{b} is dated not earlier than the 90th
day before the effective date of
the policy.

An inspection report s deemed accepted,
unless we reject It before the 11th day
after the date we receive it

c. We may also cancel this policy at any time
for sny of the following reasons:

{1} you do not pay ithe premium or any
portion of the premium when due.

{2) the  Depariment  of Ineurance
determinas fthat continuation of the
palicy would violate the Texas
Insursnce Code or any other laws
govarning the busingss of insurance in
this state.

{3 you submit a fraudulent claim.

[4) there is an increase In the hazard
covered by this policy that is within
your control and that would produce an
ingrease In the premium/rate of this
policy.

d. The effective date of cancellation cannot
be before the 10th day after we mall the
notica if we cancel for any of the reasons
in & or the 30th day after we mail notice if
we cancel for any other reason. Our notice
of cancellation must state the reasan for
cancellation.

@. If we pancal, our notice to you will state
that If the refund is not included with the
notice, it will be refurned on demand.

f. We may not cancel this policy solely
bacause yeu are an elected official

OTHER POLICY PROVISIONS

Except as specifically modifled In  this
endaorsemsnt, all provisions of the policy te which
this endorsement Is atiached alse apply to this
endarsement

Copyright, USAA, 2003. Al rights reserved.
Includes copyrighted material of Insurance Services Office, o, with its parmission.

HO-TX {10-03}
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HO-147TX

WATER DAMAGE COVERAGE (01-02)
(HO-3RTX only)
TEXAS

For an additional premium the following Watar
Damage Coverage is added to SECTION | -
ADDITIONAL COVERAGES. -

Water Damage Goverage.

1

We insure for direct, physical loss consisting
of water demsge to property described In
Coveraie A - Dwelling, Coverage B -
Other Structures, and Covarsge © -~
Personal Property ceused by the constant or
repaated seepage or |eskage of water or
steam over a period of wesks, months or
years from within &

a heating, air conditioning or automatic fire
protactive sprinkler systemn;

b. housshold appliance; or

c. plumbing system. Plumbing system Includes
shower pans, but does not include shower
stall or shower bath anclosures.

This Water Damage Coverage includes the
cost of tearing out and replecing any part of
the bullding necessary to provide access to
repair the system or applisnce from which
saspage or leskage occurrad.

We do not cover loss to the systsm or
sppliance from which the water or stsam
ascaped

3 Excapt as specifically provided in this Water
Damage Coverage endorsement, we do not
providé cowverage for damape ceusad by
constant or repeated sespage or lsakage of
water or steam over a period of weeks,
months or years from within a phmmbing,
heating, air conditioning or automatic fire
Emtacﬂua sprinkler system or from within a
ousehold appllance regardless of any other
cause or event confributing eoncurrently or in
any sequence to the loss.

4. Thizs Water Damsge Coversge does not
Increasa the kmit of liabllity that spplies o the
damaged coverad property.

6 ltem 2e under SECTION | - PERLS
INSURED AGAINST does not spply to the
coverage provided in this Water Damaga
Coverage endorsement

Except as spacificelly modified in  this
endorsemant, all provislons of the policy to which
this endorsement is attached also apply to this
endorsement

Term Prembue $37.00

Copyright, USAA, 2002 Al rights reserved.
Includes copyrighted material of Insurence Services Office, Inc., with its permission,
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HO-17 {07-00)

ADJUSTED BUILDING COST ENDORSEMENT

It is agraad that the limit for SECTION |, Coverage
A - Dwaelling, shown in the Declarations of this
policy, will be revised at esach poliey renewal to
reflect tha rate of change in the replacement cost
of your dwelling. The resulting limit will be
rounded to the next $1000.

SECTION 1, Coverages B {Other Structuresl, C
{Personal Property) and D (Loss of Use) will also be
adjusted. The rules then in use by us will detsrmina
the new limits for these coverages,

These limits will not be reducsd without your
consent.

You have the right to refuse any resulting change
in limits. You must do so in writing before the
effective date of such change. If you do raject the
new limits, we will dalete this andorsement from
your poticy.

Ws have the right to change to another
replacement cost calculation fool as of any
renewal date, We will give you at least 30 days
prior written notics if we do this. Such chenge
must epply to all similer policies issued by us.

Except @5 specifically meodified in  this
endorsement, sll provisions of the policy 1o which

this endorsemenit is atiached also apply to this

ahdorsement

Copyright, USAA, 2000. All rights raserved.

HO =17 (07-00)
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HO-208TX (01-02)

WATER BACKUP DR SUMP PUMP OVERFLOW
TEXAS

Limit of Liahility

All loss resulting from a single condition or series
of related conditions which cause water or
sewage to back up from outside the residence
premises or which cause overflow from a s
pump or sump well designed to drain subsurface
water from the Interior foundsiion area is
considered to be one loss. $10,000 is the most
we will pay in any one loss.

SECTION 1

Tnis endersement applies to COVERAGE A -
DWELLING, ©COVERAGE B - UTHER
STRUCTURES, COVERAGE C =~ PERSONAL
PROPERTY, and COVERAGE O ~ LOSS OF
LISE.

For an additional premium, we insure for direct,
physical loss eaused by:

1. water or sewage which backs up from ouisids
the rosidence premisss plumbing systemn
thraugh sewaers or draing; or

2. water which overflows from z sump pump or
sump wall designed to drain subsurface water
from the interior foundation area even if such
overflow results froem the mechanical
breskdown of the sump pump. This coverage
doas not apply to direct physical loss of the
sump pump, or related equipment, which is
catised hy machanical breskdown,

This coverage dees not apply to loss which is
caused by the negligence of any Insured,

SECTION | = PERILS INSURED AGAINST

For loss covered by this endorsement, if your
policy is the:

HO-3RTX only:

Paragreph 3h. under COVERAGE A -
DWELLING =nd COVERAGE B - OTHER
STRUCTURES is deleted and repleced by the
Tollowing:

3h. inherent vice, latent defect;

It the policy includes the Speeial Personal
Property Coverage Endorsement, peragraph
2b. Is deleted and replaced by the following:

2b. Inherent vice, latent defect;
HO—-6RTX only:

If the policy includes the UNIT-OWNERS
COVERAGE A, Special Covernge
Endorsement, item 3b. is delsted and replaced
by the following:

3h. nherant vice, latent defect;

If the policy includes the Special Personal
Property Coverage Endoisement, paragraph
2b. is deletsd and replaced by the Tollowing:

2.b. inherent vige, latent defect;
SECTION 1 - EXCLUSIONS

Exclusion 1¢. Water Damsgs s deleted and
replaced by the following:

1.c. Water Damege, meaning:

{1) flood, surface water, waves, fidsl watsr,
overflow of a bady of water, or spray
from any of these, whether or not driven
by wind; or

{2) water below the surface of the ground,
ineiuding water which exerts pressure on
or seeps or lesks through 8 bullding,
sidewslk, driveway, foundation, swimming
poal ar other structure.

Direct loss by fire, explosion or theft resulting
from water damage is coverad.

Except 8s epecifically modified ih  this
endarsement, all provisions of the policy to which
this endorsement is attached also apply to this
endorsement.

Term Pramitrs $40.00

Copyright, USAA, 2002. All rights reserved.
inzludes copyrighted material of Insuranca Serviees Office, Inc, with its permission.

HO-208TX (01-02)
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HO-728TX {01-03)

REPLACEMENT COST COVERAGE - PERSONAL PROPERTY
TEXAS

Far an additional premium, we will sattls losses to
covered property at full replacemant cost without
deductlon fer depreclation, subject fo the
provislons of thls endorsement

REPLACEMENT COST COVERAGE DEFINED

Replacament Cost means the cost, at the tims of
loss, of a new item identical o the one damaged,
destroyed or stolan, If an [dentical itern Is na
longer ranufactured or cannot be obtained,
replacement cost will be the coat of a new ltem
which is:

= similar to the Insured article, and

* of like quality and usefulness.

DEDUCTIBLE

The deductible shown on the Declarstions Page
applies.

PROPERTY COVERED

* Parsonal property coverad in Coverage C,

except persanal property stated in
Property Not Eligihle;
= |f coversd in this polloy: awnings,

carpating, houssheld appliances, outdoor
antennas and outdoor equipment, whether
ar not attached to buildings.

PROPERTY NOT ELIGIBLE
Replacement cost coverage doss not apply to:
= items of rarity or antiguity that canmot be
replaced;

* artleles whose age or history contributes
substantlally to their value. These include,
but are not limited to, memorabilia,
souvenirs and collactors’ ltems;

»  motorized golf carts and their aquipment
and ascessoriys:

* griicles not maintained in good or workabls
condition;

HO=728TX 01-03}

» property that ls elther absolete or useless
fo tha insured at the time of loss;

= property that s not repairad, replaced, ar
restored, unless the entirs loss is less than
815600,

LOSS SETTLEMENT

SECTION | — CONDITIONS, ltem B, Loss Sattlement
doss not apply to property covered by this
endorsement  Instead, the fallowing loss
géttlemant procedures apply:

& For property that is coverad by this
andorssment It is our option o

{1} replacs, or pay yau our cost to replace the
property with new property of lke kind
and quality without deduction for
depraciation, or

{21 pay you the cost to repair or raestors the
proparty to the condition it was in just
befora tha loss, or

{3) pay you the necessary amount actually
spant to repalr or replace the damaged
property.

b. Ws will pay no more than actual cash valus
until repalr or replacement of the damaged
property is completed, unlass the antire loss Is
less than 51500.

e You may make a claim for loss on an actual
cash value basls and then make clalm within
365 days after the loss for any additional
liability under ths terms of this endorsamant.

d For proparty that is not sligibla for
replacament cast caverage, It is our option to!

i1l pay you the actual cash value; or

{2] replace, or to pay you our cost to replace
the property with property of like kind,
ags, quality and condition; or

{3} pay vou tha cost to repair or restore the

roperty to the condition it was In just
Eefore the loss.

Page 1of 2

MENCHACAJUSAA
POLICY 0041




8. We will not pay more than the Limit of Liabllity
that applles to Coverage C. Nor will we pay
mora than any Special Limits of Lisbility that
spply 8s stated in the policy to which this
endorsemant s attached.
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Except as specifically modified In  this
endorsemant, all provisions of tha policy to
which thls endorsement is attached also apply to
this endarsament

Term Premlum $76.29

Copyright, USAA, 2003. All rights reserved.

HO-728TX (01-03)

Page 2 of 2

MEMNCHACAUSAA
POLICY 0042




PAGE 41
LLYD 00225 16 56 90A

Home Features

The following features were lsst updated in 2007 and used to ectimate the rebullding cost of your
home Plesse review these festures for acouracy and advise us of any changss to your home. You can
update home feature information in one af the following ways:

* Log on to ussa.com. From My USAA, go to the Palicy Summary page.
» Call 2 member service representative at {800) 531-8111

YEAR BUILT: 2004
STORIES; 1.0
SQUARE FEET*: 2577
nSquere Feet Includes bullt-in garage square feet, but excludes finished basement or attic square

faat
FOUNDATION(S): SLAB
EXTERIOR WALL: BRICK OVER FRAME
ROOF COVERING: ASPHALT/FIBERGLASS SHINGLE
GARAGE TYPE:
ATTRCHED STRUCTURES:

INTERIOR WALL PARTITIONS: DRYWALL
INTERIOR WALL COVERINGS:  BAINT
FLOOR COVERINGS: CARPET (STANDARD) WALL TO WALL
CERAMIC TILE
LAMINATED FLOORING
KITCHEN: 1 STANDARD
BATHROOMS: 3 STANDARD
FIREPLACE: 1
HEAT & ATIR: HEATING - GAS
CENTRAL AIR CONDITIONING -~ SAME DUCT

WIRED FOR CENTRAL ALARM: YES

60321-1006
60321 0-06 | Page 1 of 2

MENCHACAIUSAA
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Make Sure You Have Adequate Coverage

Please remember it's your responsibility to review your coverage regularly and make sure your
coverage is adequate to repair or rebuild your home, especlally If it's besn upgraded or changed. While
we can help calculate an gstimated minimum reconstruction cost, only you can decide whether you
have enough coverage to protect you in the event of a significant loss.

Increasing your coverage limit on this policy doesn't increase your coverage limit for flood or wind
policies. If you have a seperate flood or wind policy on this property, contact the USAA General
Agency for flood coveraga at {800} 531~-8444 snd for wind coverage at {800) $31-8883, or your
agent or insurer to confrm your coverage is adequate. Wind coverage is available in Alabhama, Florida,
North Caraling, South Caraling, Texas, and Misslssippi.

80321 10-08 Page 2 of 2
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FIRE/BURGLARY PROTECTION CREDIT HO-2Z16 {04-93)

For a premium creditt we acknowledge the Except as speclfically modified in  this
installation of an alarm system, smoke detector or  endorsement, all provisions of the policy to which
automatic sprinkler system approved by us on the  this endorsement is attached also apply to this
resldence premlses. You agree fo maintain this  endorsement

system in workihg order and to notify us promi?tly

of any changa made to the system or If it is

removed,
System Type
FIRE/SMOKE LOCAL
Total Policy Credit $16.95
ALARM TYPES

Local  Systam sounds at the residence only.
Remote: System with a direct line to 2 police or fire system.

Centrak Systam :lim a direct connection to a central, commercial location whare the alarm is constantly
manitor

Copyright, USAS, 1893 All rights resarved.
Includes copyright material of Insurance Services Office, Inc,, with its permission.

HO-216 (04-93)
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USE OF CREDIT INFORMATION DISCLOSURE

Insurer’s Name USAA TEXAS LLOYD'S COMPANY
Address 9800 FREDERICKSBURG HOA

SAN ANTORNIO, TX 78288
Telephone Number (to// free if available) 1800} 531-8111

We O will B will not (choose one) obisin and use credit information on you or any other memberis)
of your housshold as a part of the Insurance credit scoring process.

I you have guestions regarding this disclosurs, contact the insurer at the above address or phane number.
For information or other questidng, contact the Texas Department of Insurance at 1-800-252-3439 or
P.O. Box 149091, Auetin, Texas 78714.

Artiete 21.48-2U, See. 7(d), of the Texss Insurence Code reguires an insurer or [ts agsnts o
disciose to [ts cusiomers whsther credit information will ba obiained on the applicant or insaréd
or on any other membear(s] of the applicant's or /nsured’s household and used as part of the
insurance credit scoring process.

I ecredit information is obtained ar used on the appilcant ar insured, or on any member of the
spplicant’s or Insured’s howsshold, tfe insurer shell disciose to the applicent the name of each
person on whom credit fnformation was obtained or wsed and how each person’s credit Jnformstion
was wsed to vnderwrite or rate the policy. An Insurer may provide this Information with this
disclfosure or fn a separate noiice.

Adversa effeat means an action taken by an [nsurer In camnsction with the underwriting of
insurance for a consumer that resufts In the denial of coverags, the cancellation or nonrenewas! of
coverage, or the offer to end occeptence by s consumer of & policy form, premium raie, or
deductible other than the poiley form, premium rate, or deductibfe for which the consumer
specifically applied.

Credit information Is any credit related Informatlon derived from a credit report itself, or
provided Iin an appiication for personal insurance. The term does not include Information that fs
not credit-related, regardiess of whether the Information is contained in e credit repert er in &n
applfeatian for fnsurence coverage or Is used to compute a credit score.

Credit score or [nsurance score [s & number or rating derived frem 8 mathematical formuls,
computer application, model, or other process that /s based on credit informatfon and used to
predict the future /nsurance loss exposure of 4 consumer.

SUMMARY OF CONSUMER PROTECTIONS CONTAINED IN ARTICLE 21.49-2U

PROHIBITED USE OF CREDIT INFORMATION. An /nsurer may not:

(1) use a credit score thet [s computed using factors that comstitute enfeir discriminstlon;

{2) deny, cancel, or nonrenew a policy of personal insurance solely on the basis of credit
infarmation without copsideraiion of any other applicabifa underwriting facior indepandent of
credit Information; or

{3) take an action that resulfts in en sdverse effect ageinst s consumsr because Lhe eonsumer does
nat have @ credit cerd account withool considerstion of any other sppiicable factor [ndependent
of credit information.

An ipsurer may not consider an absence of credit Infermetion or an inability to determine credit
informetfon for an applicant for jnsurdnce coverage or [asured &s a factor in underwriling or
rating an Insurance poficy unless the insurer:

COL-PN{lE 3-D4 Pege 16f Z
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USE OF CREDIT INFORMATION DISCLOSURE

Insurer's Name USAA TEXAS LLOYD'S COMPANY
Address 8800 FHEDERICKSHURG ROAD

SAN ANTONIO, TX 78288
Telephons Number (tof! free i1 avaifable) (8003 631-8111

We O willi @ wili not {cheose one) obtsin and use eredit Information on you or any other member(s)
of your household as 2 part of the insurance credit scoring process.

If you have questions regarding this disclosure, contact the insurer et the sbove address or phone number.
Fer Infarmation or other questions, contact the Texas Department of Insurance at 1-800-252-3439 or
P.O. Box 149091, Austin, Texas 78714,

Artfele 27.49-2U, Sec. 7({d), oFf the Texas fnsurance Code reguires an Insurer or Iis sgents to
disefose o lis customers whsther credit informatlion will be obtained on the agplicant ur insured
or on any other member(s] of the applicant’s or insured's fousefiold and used as part of the
Insursnce credft scoring process.

IF eredit information is obtained or used on the appiicant or insured, or on any member of the
applicant’s or instured’s howsehold, the insurer shall disclose to the applivant the namé of each
person -on whom credit [nformation was vbiainsd or used snd fiow esch person's credit Informetion
was esed to underwrite or rate the policy. An insurer may provide this information with this
disclosure or in a separate notice.

Adverse eoffect méans an actfon taken by an fnpsurer in connection with the underwriting aof
Insurance for a consumer that resvlis in the denisl of coverags. the csncsllation or nonrenewsl of
coverage, or the offer to end acreptance by a consumer of a policy form, premium ré&te, or
deductible other than ths policy form, premivom rate, or deduvetible for which ths consumer
specifically applied.

Credit ipformation is any credit reiated Information derived from 8 credit report Jitself. or
provided in an applicetion for persopsl insurance. The term does net include Iaformetion that is
not credit-rofated, regardless of whether the information is contalined in a credit repart or in an
appfication for Insurance coverage or fs ased to compute a credit score:

Credit score or {nsursnce score [s & number or ratlng derived from s mathematical formuls,
computer spplication, model, or other process that is based on credit Informatfon and vsed o
predicl the future /nsurance lvss exposure of 8 consumer.

SUMMARY OF CONSUMER PROTECTIONS CONTAINED IN ARTICLE 21.49-2U

PROHIBITED USE OF CREDIT INFORMATIOM. An /nsurer may not:

{1) use @ credit score that Is computed using factors that constitute unifalr discrimination;

(2) deny, cancel, or nonrenew a policy of personal insurance solely on the basis of credit
information without consideratian of sny other applicable vnderwriiing faclor independent of
eredit informstlon; or

3] take en action thet results in an adverse elffect against a consumer fecsuse the consumer does

not fiave a credit card accoant withoot considsration of any other applicable factor [ndependent
of credit information.

An ipsurer may not consider an absence of credit informaiion or an Pnabillty to determine eredit
information tor sn appficant for insurance toversge or insured as & fecter in underwriting or
rating an fnsuranve policy unfess the fnsurers
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{1) hes statistical, actuarial, or reasapabie underwrjiting information thst: (A] is reasonesbly relsted
to actual or anticipated loss experience; and (B] shows that the absence of credit information
could reswlt In actual ar anticipeied foss differences;

(2Z) tresis the consumer as if ihe spplicant for [nsurance coverage or fnsured hHad newetral credit
Information. as defined by the insurer; or,

{3} excludes the wse of cred/t information as a factor fn vnderwriting and uvses only otfier
underwriting criteria,

NEGATIVE FACTORS. An /nsurer may not use any of the following as & negative fector in any
credlt scorlng methodology or In reviewing credit informstion to anderwrite or rate a policy of
personal iPnsurance:

{1} & credit Ingulry thet /s not [nitlated by the consumer;

(2) an inguiry relating to jnsurance coverage, if sa identified on a econsemer's eredit report; or

{3) a collection account wilth & medical indusiry code, If so identified on the consumer's credii
report.

Multiple lender inguiries made within 30 days of 8 prior inguiry, if coded by tha consumer
reportfng agency on the consumer's credit report as from the home morigege or motor vehicle
fending indastry, shall be considered by an ipsurer as only one inguiry.

EFFECT OF EXTRAORDINARY EVENTS. An fasurer shafl, on written request from an applicsnt for
insurance coVerage ar an insured, provide redsonable excepifons o the [nsurer's rates, rating
elfassifleations, or underwriting rules for a zonsumsr whoss credit information hes besn directly
influenced by a catastrophic ilinesa or injory, by itha deoth of a spowse, child, or parent, by
temporary foss of employment, by divoree, or by identity theft. In Such a case, the Instrer may
cansider only eredit informaifon nol affected by the event or shall assign s nevira/ credit score.

An jnsurer may require reasonable written and independently verifiable dacumentation of the event
and thie effect of the event on the person’s credit before granting an exceptlon. An insurer {s not

reguired to consider repested events ar events the insurer reconsidered previcusly ss an
extracrd fnary event.

An insurer may also eonsider granting an excepiion to an applisent for Insurance coverage or an
Insured for an extraordinary event not [lsted in this section. An jnsurer Is not out of compliance
with eny Jaw or rule relsting to underwrliing, rating, or rete fliing ss & result of granilng an
sxception under this article.

NOTICE OF ACTION RESULTING IN ADVERSE EFFECT. /F an Insurer takes an actfon resulting in an
sdvarse effect with respect to an appffcant for Insurance coversge or fnsured based fn whele or in
part on inforrmation contained /n 8 eredit repori, the Iasurer must provide to the spplicant or
Insured within 30 days certaln Infornation regerding how sn applicant or Insured may verify and
dispute {nformation contained ln a credit report,

DISPUTE RESOLUTION; ERROR CORRECGTION. /f it is determined through the disputs resolwtion
process estabfished under Seciion 617{a){5], Fafir Credit Reporting Act {15 U.S.C. Section 1881i), as
amended, that the credit informetion of 2 current insured was [naceurate or incomplete or could
not be verified snd the insurer receives notice of that deélermination from the tonsumer repurting
agency or from the [nsured, ihie Insursr shafl re-undsrwrite and re-rate the jnsured not {atsr than
the 30th day after the dsie of receipt of the notice.

Afier re-vnderwriting or re-raiing ihe insured, the Insurer shall make any &djusimenis necessary
withiin 30 days; cansistent with the insurer’s underwriting and rating guideiines. If an insurer
determings that the Insured has overpaid premium, the lnsurer shali credit ife asmognt of
overpayment. The insurer shall compute the averpayment back ie the shorter of the fast 12 months
of coverage; or the actual poficy period.
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TXEND3 2-04)
Texas Coverage Options

Optional coverage for mold, slab and water damage were made available to you at the time your palicy
was issued. You can verify whether you have already purchased these coverage opfions by referring to
the HO-DZ2 page of the enclosed Daclarations. After this Initial offaring, these coverage options will only
be available at your annual renewal dste. If you have hot purchased coverage, hut would like fo, please
contact us immediatsly at (800) 531-68111.

Milgroblal Organlsm Covarags {(Mold)

Your policy doss not provide coverage for demage caused by or consisting of microbisl organisms,
which include but are not limited to mold, mold spores, fungus, bacterium, or parasitic microorganisms.
Your policy provides coverage for water-damaged property resulfing from a covered water Joss.
Microbial organisms present on water-damaged property may be removed or repairad in the process of
repairing the water-damaged property

Your policy does riot provide coverage for mold testing, ireating, contalning or removing mold damage,
or repairing, replacing, or restoring property damaged by mold. Loss of use of your property due to the
presence of mold is not covered,

Optional Miorokial Organism Coverage (Mold)

For an additional premium, you may purchase fhis coverage. Coverage options of: 285,000, $60,000,
§75,000 and 100 percent of your Dwelling Limit are availabla.

The chart on the naxi page provides the estimated annual cost by county.
Water Damage Covaraga

Your policy does not provide coverage for damage caused by constant or repeated water seepage from
household appliances, heating, and alr conditioning systems, plumbing, or fire protective sprinkler systems,
A typleal example of this type of loss is a dripping drainplps under tha sink.

Slab or Qther Foundation Coveraga

Your policy doss not include coverage for damage to a slab or foundation that is the result of setiling,
cracking, shirinking, bulging or expansion dus to accidental discharge or lsakage of water or steam from
plumbing, heating ot air conditioning systems. The availeble coverage limit is $15,000.

IMPORTANT MNOTE: All endorsemsnis are subleet to the polloy’s deduatibles. To add slak or
water damage coverage endorssements, vour pelisy must sarry minimum dedustiblas of 1
peroent. To add the mold endorsement, your polioy must oarry minlmum dedudtibles of 1
peroant for the $25,000, $B0,000 and $75.000 limlts and 3 peroent for the 100 psroent (lmit
After this Initial offering, those coverage options will only be available ot your annual renewal
date. Prices may vary over time,
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Mold Coverage leif
LOCATION gmih?g
{Gounty/Zlp Codal §25,000] $50,000 | $75,000 |  Limite
Bexar (Zlp - 78006, 78015, 78023, 78253 - 78241, 78268) $ 215 |% 357 |5 s00 |5 630
Remalning pertions of Bexar County not lsted dbova. 5 254 |6 420 |5 589 |8 699
Aransas, Brazora (Zlp ~ 77422, 77811, 77515, 77531, 77534, 77541, 7756848,
77270, Calhown (2p ~ 77982, 78382), Matagorda (Zip ~ 77314, 77457, . : o
77485, §1,322 |91,787 |s2.072 |52.342
Cameren (Zip - TEE?B. ?8583 7859?} Remalning portions of Calhoun coupty not
lizied sho miar: Jafforsnn {Zip = 77619, 72827, 77840,
TT842, T7 ???05 ??‘lD). Kermdy (Zlp — 00188), Kiebarg (Zip — OOIBE}I
Hurugln. Ban Pntrlclo, \Nlﬂar:v {zip — 785890, ?559? 78588} §1,154 51,6818 }%1.804 [§2174
Remalning portions ©f Brazorla, Camerbn, Chmshars Jefferson, Kenedy, K!sberg,
Matagorda and Willasy counties not llsted above 51,045 51,610 |$1,798 |%2.085
Collin, Denton, Rockwall § 134 |% 184 |6 234 §5 2894
Dallas $ 252 {5 384 |5 484 |5 554
El Paso s 5715 107 1% 137 ls 187 |
Fort Bend = (Zip — 77083, 77083, 77085, 77450, 77459, 77479, 77489, g
77545, 77583} 5 B855 {91,920 |$1,8058 |51.876
Remalnlnd portlons of Fort Bend County not listed above. 5 586 |$1,051 |51.338 }$1,808
Gal 5 926 151,288 |s1,508 |61,728
Guadalupe (Zip = 78121, 78123, 78124, 78130, 78140, 78155, 78638,
78848, 78855, 786886) § 167 |% 310 |6 410 |$ 540
Remaining portions of Guadalupe County not listed above. 5 181 §s 333 |% 476 |6 606
Harrls (ZIp = 77068, 77070, 77090, 77336, 77338, 77339, 77345, 773456,
??557 77365, 773?3 77375. 77378, 77358. ??389 77398, 77357) $ 593 |§ 953 |§1,178 |41,393
s {Zip -~ 77004 ~ 77008, 77008, 77008, 77011 — 77013, 77018 -
7'?013 77020 - ??023. 77025 - 77037, 7035 - 77081, 77053, 77055,
77081 - 77087, 77074 - 77078, 77080, 7
77083 - 77088, 77081 = 77083, 77098, '??099. 77401, 77450, 77489,
77502 — 77504, 77508, 77520, ??521 ?‘?5’30 775382, ??547 77532 ]
77571, 77587} § 749 [51,109 |51,332 [$1.,548
Remalning portions of Harrls County not listad ahove. § 480 §$ 820 (51,043 [§1,280
MeLannan g = 5 140 |s 190 [s 240 300
Nueces {Zip - 78343, 78380, 78410) $2.477 |83.027 |$3.347 53,872
Nueces (Zip — 78373, 78401, 78402, 78404 — 78405, 78411 — 78419 52,754 |$3,304 |$3,824 58,949
|_Remalning partions of Mueces County not listad above 51,516 |$2.086 |$2.386 |52.711
Tarrant & 315 |5 450 15 540 s 610
Travis $ 380 |5 680 |s 879 [$1.304
Anderson. Mua!lna. Cherokes, Elils, Frsastune, Grepg, Grimes, Hendersm. H’oust(}n.
#"“"'i’ Poi” i sk Sal:ins Sanui'uaunsgig sa’n"J“ = wmghha oy, Smith, Trinity, T
ano . Rusk, ’ al elby, « Trinity, Tyler,
Walker, Waller o i s a3 ls 133 |s 183 Js 243
Atascosa, Dandera, Dimmlt, Duval, Edwards, Frlo, Jim Hopg, Kerr. xlrmev. La Salle, :
MeMullen, Maverick, Medina, Real, Starr, Uyaide, Val Verds, \Webb, , Zavala § 980 1% 140 |§ 180 |s 250 _
Brewstsr, Crockett, Culberson, Hudspath, Jeff Davls, Loving, Pacus Prsslﬂlu.
Resves, Schielcher, Sution, Terrell 8 111 1% 161 18 241 {3 271
L‘.nilahm. Coleman, Conche, McCulloch, Runnels, Tayior }J5 138 |§ 188 s 238 |5 288
Bowls, Camp, Tass, Delta, Faanin, Franklin, Grayson, Harrison, Hopkins, Hunt
Kaufman, Lamar, Marlon, Morrls, Rains, Red Biver, THus, Upshur, Van Zandf, Wood § 162 |6 212 |% 2682 |s 322
Archer, Bavlor, Clay, Foard }-Iardaman. Haskell, Jones, Knox; Shackelford, i
Throckmorton, Wichita, Wi s 166 |5 218 |5 266 s 328
Austin, Bastrop, Bell, Blanoa, Brms. Burleson, Burnet, Caldwell, Colorada, Comal, ' ]
Coryell, Dawlrt( Falis. a%arts Glllespie, Gnnzala Hays, Kamas, Kanda!l. Kimble,
Lampasas, Lavaca, Les, Llano, Mason, Menard, Milam, Robertson, San Saba,
Washlngton, Willlasnson, \Mlst_:g § 168 |5 310 | 410 |§ 540
Cooke, Jack, Montague, Palo Pinto, Parker, Stephens, Wise, Yuma Ny 5 168 |§ 218 |5 288 |s 328
Balley, Borden, Briscoe, Cestro, Childress, Cochran, Cottle, Crosby, Dawson, chkens.
Flsher, Floyd, Cains, Garza Hale, Hall, Hocklsy, Kent, King, Lsmb, Lubboek, LYnn_.
Psrmer. Matiay, Scurrv Stonawsll, Swlsher. Torey., Yoakum $ 177 {6 227 §% 277 & 337
Bcsque, Brown, Comanche, Esstland, Erath, Hood, Hamilton, Hill Jchnsﬂn. Mills,
Samervell g B2 1§ 23Z |§ 282 (5 342
TXEND2 Rav. 12-04 Paga 2 0f 3
MENCHACAIUSAA

POLICY 0050



PAGE 48
LIYD 00225 16 56 504

Andraws, Coks, Grana. Ector, Glasscock, Howard. Irlon, . Mart‘n. Midland, Mitchell,
Nolan, Reageny, Sl.arllng. Tem Green, Upton, Ward, Winkle

Armstrong, Carson, Coll!ngsworth Dallam, Deaf Smith, Bnnlev. Gray, Hansford,

Hartley, Hemphlll, Hutehinson, Lipscamb, Moore, Ochiltree, Oldham, Potler, Randall,
Roberts, Sherman, Wheelsr

Bes, Brooks, CGollad, Hardin, Hidalgo, Jackson, Jim WsBs. Liberty, Live Osk, Orsnge,
Victorla, Wharton

$ 247 |9 297 % 347 [% 407

§ 458 {5 308 15 358 15 418

$ 586 |$1,067 |%1,336 |} §1,606

#{ptlonal Mold coverage Is avalialle up to 100 percent of Your Coverage A {Dwelling! limit of
lighility. This ocolumn gquotes 100 pargent mold ooverags pramium for a home valued at
$175,000. To determine the exaot cost pleass oontact a USAA representative by osiling {800}
531~-8111,

Purchagsa of any of the above endoresemenis i subjeot to underwriilng raview. Prices
may vary over time.
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Consumer Bill of Rights
Homeowners, Pwelling & Renters Insurance

AVISO: Este documento es un resumen de sus dersches como asegurado. Usted tiens el derecha a llamar
a su compafiia y pedir una copla de estos derechos en espafiol

What is the Bill of Rights?

This Bill of Rights Is a summary of your rights and does not bacome a part of your policy. The Texas
Department of Insurence (TDI) adapied tha Bill of Rights and requires insurance companies to provide you
a copy when they Issue your policy.

Texas law gives you certain rights regarding your haomeowmners, dwelling and renters insurance. This Bill of
Rights identifies your rights specified by rule or by state stptue, but it does not inciude all your rights.
Also, some exseptlons to the rights are not listed here. If your agent, company, or adjustsr tells you that
one of thase rights does not apply to you, sontact TD! Censumer Protection at 1-800-252-3439
{463-6515 in Austin} {111-1A), P.0. Box 748081, Austin, TX 78714-8031. For a list of the spegific
lawis} and/or rulels} summarized in each item of this Blll of Rights, or if you heve questions or comments
contact the Office of Public Ihsurance Counsel at 333 Gueadalups, Buite 3-120, Austin, TX 78701
(512~322-4143) or hiipi//www.opic state.tus.

This Bill of Rights doss not address your responsibilities. Your reeponsibilities concerning yolr insurance
can ba found In your policy. Fallure to meetl your obligstions may affect your rights.

Getting information from the Depertment of Insurance
and Your Insurance Company

1 NFGEMATION FROM TD!. You have the right to call the TDI fres of charge st 1-B00—252-3438
or 463-65 15 in Austin to lesrn more sbout

*  your rights as an Insurance consumsr;

¢ the license status of an Insurance company or agent;

e the financlal condition of an insurance company;

= the complaint ratio and type of consumer complaints filed against an insurance company;

s uge of credit Information by insurance companies, ineluding which insurance companias use it and
access o pagh compsny's credit scoring madal;

* @n insurance company's rates filed with the state;

* @n insurance company's underwriting guidelines (subject to exemptions in the Public information
Act, glso known as the Open Records Act)

= the Texas FAR Plan, designed to help consumers wheo have basn denied coverage by at least two
insurance companias;

»  Helpinsure.com, 2 service to help Texans shop for hemeowners insurance;

» the Market Assistance Progrem (WMAP) 1-88B-799-MAPF [B277) designed to help thoss in
undersarved areas obtain insurence; and

* oiher consumer concerns
You gan also find some of this information on the TDI website at hits://werwwtdistate bous.
2. INFORMATION FROM YOUR [NSURANCE COMPANY. You have the right to a toli—free number to

call your insursnce company free of charge with questions or complsints. You can find this number on a
notice accompanying your policy. This reguirement does net spply fo small insurance compenies.

22994 Rev. 6-05 50400-0805
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What you should know hefore you huy nsurance

3. PROAIBITED STATEMENTS. Your insursnce company or sgent Is prohiblted from making false,
misleading, or deceptive statemants to you relating to Insurance.

4. LENDER-REQUIRED [NSURANCE. A lender cannot require you fo purchase insurance on your
property in an amount that exceeds the replacement cost of the dwelling and its contents as a conditien
of financing a residential mortgage or providing other financing arrangements for the preperty, regardiess
of the amount of the mortgage or other financing arrangements. In determining the replacement cost of
the dwelling, a lender cannot inglude the fair market value of the land on which a dwelling is located.

5. CREDIT INFORMATION. An ingursnce company cannot deny you Insurance solely an the basis of
credit information. Insurers who use credit information must also consider other underwriting factors
independent of credit infarmation when deciding whether to offer coverage. For additional information
see the sectlon of this Bill of Rights entitled W#hat vou should know sbout fnserance companies' use of
credit information.t

B, APPLIANCE RELATED WATER DAMAGE CLAIMS. An insurance company canhot deny you insurance
or increase your premium based on a prior appliance—related water damage claim if:

= the claim has been properly repaired or remedisted; end

* tha repair or remediation wis inspected and certified unless three such claims have been filed and
paid in a three—yesr period.

NOTE: A claim includes a claim filad by you or a claim filed on your property.

7. WATER CLAIMSIMOLD DAMAGE OR CLAIMS. An Wnsurance company cennot deny you insursnce
basad;

= solely on a single prior water damage claim.

# an prior mold damage or a prior mold claim if:

= the damage or claim was properly repaired or remediated; and
* the repair or remediation was inspected and certified.

NOTE: A claim includes a claim filad by you or a claim filed on your property.

8. PROPERTY CONDITION. Voluntary Inspection Program: You have the right to have an indapendent
Inspection of your property by any person suthorized by the Commissioner of Insurance to perform
inspections. Once the Inspector determines that your property meets certain minimum requirements and
issues you an inspection eertificate, no Insurer may deny coversge based on property conditions without
reinspecting your property. If an insurer then denles coverags, the insurer must ldentify, in writing, the
specific problemis) that makes your property uninsurahle. You can find a list of avallable inspectors on the

DI wehsite at www.tdistatetcus/consumer/uipecommishhiml or you can contact DI for the list dirsctly
at {512} 322-2259.

9. SAFETY NET. You have the right to buy basic homeowners insurence through the Texas Fair Accesa
to Insurance Requirements Plan, also known as the Texas FAIR Plan, if you have been denled coverage by
two Insurance companies. Your property must meet certain requirements, and efigihifity for FAIR Plan
coverage must be re—esteblished avery two yesrs. You cen sccess & list of insurance sgents wiho gre

authorized to sell this coverage on the Texas FAIR Plen Assaciation websits at wwwtexasTairplanoryg or
by calling 1-800-466-6680.
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10. WINDSTORM COVERAGE. For property located in aroas designated by the Commissioner in certain
countios on or near the coast, you have the right to buy windstorm and hail coverage from the Texas
Windstorm Insurance Association. Your property must meet certain requiremants, end the laasic coverage
is limited to a maximum amount set esach year by the Commissioner of Insurance. This right epplies
whether or not you buy other insurance for your house. In all other countles your homeownsrs or

dweiling policy Includes this coverage. You may be ahle to purchase additional coverasge from the
Association.

11. ELECTRONIC FPAYMENTS. W you authorkze your insurer to withdraw your premium payments

directly from your financial institution, including your escrow account, your insurer cannot increase the
smount withdrawn unless:

* the insurer notifies you of the premium Increase at least 30 days prior to its effective date and
provides & postage pald form you can use to object to the Increass; and

* you do not notify the insurer or financial institution that you abject to the increase at least 5 days
prior to the increase.

This does not apply to premium incresses specificelly scheduled in the original policy, to incresses hased
on policy chenges you request, or to an increase that is lsss than $10 or 10% of the previous month's
payment

12. NOT/CE QF REDUCED COVERAGE. If an insurer uses an endorsement fo reduce the amount of
coverage provided by your policy, the insurer must give you a written explanation of the chenge made by
the endorssment The insurer must provide the explanation before the effective date of the new or
renewal policy. An insurance company cannof reduce coverage during the policy period unless you
request the change. If you request the change, the company s not required to provide notice.

13. NOTICE OF PREMIUM [NCREASE. If your insurer intands to incresse your premium by 10% or
more upon renewal, the insurer must send you notice of the rate incresse at lesst 30 days before your
rengwal date.

14. EXPLANATION OF DEN!IAL. Upon request, you have the right to be told in writing why you have
been denied coversge. The writien stoternent must fully explain the decision, including the precise
incidants, circumstances, or risk factors thaet disqualified you It must also state the sources of
information usad.

NOTE: The obligation to provide a written explanation applies to insurance companies directly. An
independent sgent does not heve a specific duty to quote the lowest possible rate to a consumer or to
provide a written statement explaining why the agent did not offer the consumer the lowest possible rate.

18. RATE DIFFERENTIAL WITHIN A COUNTY. |f an insurer subdivides s county for the purposes of
charging different rates for each subdivision, the difference between the lowest and the highest rate
camnot exceed 15% unless actuarially justified.

16. RIGHT TO PRIVACY. You have the right to prevent an insurance company, agent, adjuster or
financial institution from disclosing your parsonal financial information to companies that are net affillatad
with the Insurance company or financial Institution. Some examples are Income, scecigl security number,
cradit history and premium payment history.

If you epply for a policy, the insurance compeny or financiel Institution must notify you if it intends o
share finencial information about you end give you st lsast 30 days to refuse. This refusal Is called "opting
out” If you buy a policy, the insurance company or financial institution must tall you what information it
collects sbout you and whether it intends to sherg any of the information, and give you at least 30 days
to opt out Agents end edjusters who intend to shere your information with anyone other then the
insurance company ar financial institution must give you similar notices.
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You gan apt out at any time. Your decision to opt out remains in effect unléss you revoke it

Thase protections do not apply to information:
= publicly availshle slsewhers;
* Insurance companies or financial institutions are required by law to disclose; or
» insurance companles or financial institutions must share in order to conduct ordinery business
activities.
What you should know shout cencelistion and nonrenswal

Cancellation means that hefore the end of the policy period the insurance company:
= terminates the policy;
= reduces or resiricts coverage under the policy; or
= refuses ta provide edditional coversge to which you sre entitled under the policy.

Refusal to renew and non-renewal mean the palicy terminates at the end of the pelicy period.
The policy period is shown on the declarations psge at the front of your pelicy.

17. LIMITATION ON CANCELLATION FOR HOMEOWNERS AND RENTERS POLICIES. After your
initial homsowners or rentars policy with your company has been In effect for 60 days or morg, that
insurance company cannot cancel your pelicy unless:

= you don't pay your premium when due;

= you file a fraudulent clalm;

= there is an Increase in the hazerd covered by the policy that is within your cenfral and results in an
increass in the policy premium; or

+ TDI determines continuation of the policy would result in violation of insurance faws.
If your policy has been in effect for less than 60 days, your insurance company gannot cancel your
policy unless:

» ane of the reasons listed above applies;

» the insurance company Identifies a condition that

s creates en ingrease in hazard;

= was not disclosed on your application; and

* is not the subject of a prior claim; or

o the Insurance company rejects a required hepection report within 10 days after receiving the
report The report must be complated by & licensed or authorized inspector and cannet bs mere
than 90 days old.

19. LIMITATION ON CANCELLATION FOR DWELLING POLICIES. After your iritid dwelling policy

with your company has heen in effect for 90 days, that insurance company cannet cancel your policy
unless:

= you don't pay your premiumn when dus;
»  you file a fraudulent claim;
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= there is an increass in the hazard covered by the policy that is within your control and resulis in an
incresase in the paolicy premium; or

= TDI determines continuation of the policy would result in violation of Ihsurance laws.

19. NOTICE OF CANCELLATION. To cancel your policy, your insurance company must mail notice at
lenst 10 days natice of the cancsliation, Your policy may provide for even grester notice,

20. POLICYHOLDER'S RIGHT TO CANCEL. You have the right to cancel your policy at any time and
receive a refund of the ramaining premium.

21. CHANGE IN MARITAL STATUS. If your merital status changes, you have the right to confinug your
insurance coverage. You have a right to & new policy in your namse that has coverages which mest nsarly
approximate the covereges of your prior pelicy, including the same expirstion dete, The hsurence
campany cannot dats the new policy so that a gap in coverage occurs.

22 USE OF CLAIMS HISTORY TO NONRENEW. Your insurance company cannot use claims you filed
8s g basis to non-renew your policy unlesa:
* yau file three or mare claims in any 3-year period; and

v your insurer notified you in writing after the second claim that filing a third claim could result in
nen—rengwal of your policy.

In determining the number of claims filed, your insurance company cannot inciude:
* claims for damage from natural causes, Including westher—related damage;
» applience-relaled water damsge clsims where the repairs have been inspectsd and certified; or
» claims filed hut not pald or payshle under the policy.

NOTE: An insurance company can count applisnce—related claims if 3 or more such claime are filed and
paid within a 3—year period.

23. USE OF CREDIT INFORMATION 7O NONRENEW. An insurance company cannot refusa to renew
your policy soelely on the basis of credit information. Insurers who use credit information must also
cansider other underwriting factors independent of credit information when deciding whether to renew
coverage, (For additional information ses the section of this Bill of Rights eniitled What you shouid know
ghout Insurence compenies’ use of credit Information.)

24 NOTICE OF CHANGE [N POLICY FORM. Your insurer must notify you in writing of any difference
betwsen your current palicy and each policy offered fo you when ihe palicy renews.

26, NOTICE OF NONRENEWAL If the insurance company dees not mall you notice of nomrenswal at
lesst 30 days before your policy expires, you have the right to require the insurance company to renew
your policy.

26, EXPLANATION OF CANCELLATION OR NONRENEWAL Upon request, you have the right to a
written explanation of an insurgnce company's decision to cancel or non—Tensw your pelicy. The writen
statemient must fully explain the decision, including the precise incidents, circurnstences, or risk factors
that disqualified you. It must slso state the sources of informatien used.
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What you should know when you file a claim

27. FAIR TREATMENT. You have the right to be treated fairly and honestly when you make a claim. If
you believe en insurance company has treated yeu unfairly, call the Department of Insurance at
1-800-252-3439 (4683-6515 in Austin) or download a complaint form from the TDI at

hitp://www idistate.beus. You can complete a complaint form on-line via the Internet or fax it to TDI at
512-478-1771.

20. SEFTLEMENT OFFEAR. You have the right fo reject any settlement smount;, including sny unfair
valuation, offered by the ineurance company. You have the right to have your home repaired by the repair
person of your cholce.

28. EXPLANATION OF CLATA DENIAL Yeur insurance company must tall you in writing why your
cleim or pert of your cleim was denied

30, TIMEFRAMES FOR CLAIM PROCESSING AND PAYMENT. When you file a cleim on your own
policy, you have the right f¢ have your claim processed and paid promptly. If the insurence company fails
to meet required clalms processing and payment desdiines, you have the right to collest 18% annual
interest and attornay’s fees in addition to your claim amount

Generally, within 15 calendar days, your insurance campany must scknowledge receipt of your claim and
request any additional information reasonably related to your claim. Within 15 business days {30 days if
the company ressonghly suspecsts arson), afier receipt of &l requested information, the company must
approve of deny your glaim in writing. The law allows the insurance company to exiend this desdine up
te 45 days if it notifies you that more time is neaded and tells you why.

After notifying you that your claim is approved, your insursnce compsny must pay the claim within 5
business da!,'s.

If your claim results from 8 weather-related catastrophe or ather rnajor naturel disaster as defined by
TDI, your insurance company may take 45 additional days to approve or deny your claim and 15 additional
days to pay your claim.

31. RELEASE QF CLAIM FUNDS. Often an insurence compeny will make a claim check payable to you
end your marigage company or other lender and will send It to the lander. In that case, the lender must
notify you within 10 daye of recaipt of the check and tell you what you must do to get the funds
ralgased to you

Once you request the funds from the lender, within 10 days the lendsr must
= release the money to you; or
» tell you in specific detail what you must do to gst the maney relsased.
If the lender does not provide the notices mentionsd zbove or pay the money fo you after all

requirements have been met, the lender must pay you interest on the money at 10% per yesr from the
time the payment or the notices were due.

32 NOTICE OF LABILITY CLAIM SETTLEMENT. Your insurance cumpany must notify you if It Intends
to pay a lisbility claim against your policy. The company must notify you in writihg of an initial offer to
compromise or setlle a claim sgainst you no later then the 10th day after the date the offer is made. The

company must netify you in writhg of ay settlement of & claim against you no later then the 30th day
after the date of the settlement.
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33. INFORMAT[ON NOT REQUIRED FOR CLAIM PRUCESSING. You have tha right to refuse to
provide your inaurance company with information that does not relate ta your claim. In addition, you may
refuse to provide your federal incoms tax records unless your insurer gete a court order or your cldim
involvas lost incoms or a fire loss.

What you should know sbout prohibited discrimination

34. PROTECTED CLASSES. An insurance company cannot discriminate agalnst you by refusing fo insure
you; limiting the amount, extent or kind of coverage avallsbls to you; charging you a different rate for the
same coverage; or refusing to renaw your policy:

» because of racs, coler, religion, gender, marital status, disabiiity or partial disability or nafional
origin; or

unlsss justified by actual or anticipatad loss experience, because of age ar geegraphic location.

35. AGE OF HOUSE. An insurance company canhot refuse fo Insure your property based on the sge of
your house. Howaver, an insurance company may refuse to sell you insurance coversge based on the
conditlon of your property, Including the condition of your plumbing, heating, air conditioning, wiring and
roof.

36. VALUE DF PROPERTY. An insurance company canhot refuse to insure your property because the
value Is foo low or because the company has estsblished minimum coverage amounts.

37. UNDERWRITING GUIDELINES. Underwriting guidefines may not be unfairly discriminatory end must
be based on sound actuarial principles.

38 EQUAL TREATMENT. Unless based on sound sctuarial principles, an insurance company may not treat
you differently from other individusls of the same class and essentially the seme hazard. If you sustain
economic damages as a raosult of such wunfair discrimination, you have the right to sue that insurance
company in Travis County District Court

If your suit prevails, you may recover sconomic damages, court costs and attorney and necessary expert
witnees fees. If the court finds the insurance company knowingly violated your rights, it may award up to
an additional 25,000 per claimant

You rmust bring the suit on or hefore the second anniversary of the date you were denied Insurance or
the unfair act ogourred or the date you reasscenshly should have discovered the occurrence of the unfair
act If the court determines your suit was groundless and you brought the lawsuit in bad faith, or brought
it for the purpeses of harassment, you will be required to pay the insurance company's court costs and
attorney fees.

What you should know shout insurance companies’
use of credit information

39. REQUIRED DISCLOSURE, I &n insurance company usss credit information io make underwriting ar
rating declsions, the company must pravide you & disclosure statement within 10 days after recelving
your completed application for inaurance,

The disclosure Indicates whether the Insurer will obisln and use your credit information and lists your
specific legal rights, Including:
= gradit information insurance companies cannot uss egainst you;

= how you can get réasonable exceptions thet your insurer is required to maks to its use of credit
information if certsin life events, such ss divores, death of a clese famlly member, or identity
theft, hurt your credit;
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» tha notice®* an insurer must send you when making a credit—besed decision that harms your ability
to get or keep insurancae or requires you to pay a higher premivm; and

» how you can dispute credit informatlon and require an insurer to re-rate your policy if the rste
was increased because of inaccurata or unverifisble credit information.

#The nofice must include a description of up to four primary factors that Infiuenced the action taken by
the insurer. Generallzed terms such as "poar credit rating” are not sufficient

Insurers must use the disclosure form (CD-1) adopted by the Commissioner or an equivalent disclosure
form flled prior to use with TDI, The CD-1 is available at www tdistete bous/company/peerdtdahiml or by
calling 1-800-252-3438. Additional information regarding insurers’” use of cradit information is available

Aty

What you should know shout enforcing yeur rights

40. FILING COMPLAINTS. You have the right to complain to TDI sbout any Insurance company and/cr

insurance matter and to receive a prompt investigation and response to your complaint Te do so, you
should:

« call TDI's Consumer Heip Line st 1—-B00—-252-3439, in Ausiin 463-8516 for service in both
English and Spanishy;

= write to the Texas Department of Insurance, Consumer Profection (111-~1A), P.O. Box 143081,
Austin, Texss 78714-9081;

= e-mall TD! at ConsumerProtection@tdi.state.tx.us;
» fax your complaint to (512) 475-1771;

= download or complete a complaint form on—line from the TDI website at htip://wwweidlstate beus,
or

s call the TD] Publications/Complaint Form order line {24 hours) at 1-800-599-SHOP (7487), in
Austin 305-7211.

NOTE: TDI offers interpreter services and publications in alternzte formats. Persons needing more
infarmation in slternats layouts or langueges can call the 70/ Consvmer Help Line listed sbove.

41. RIGHT TO &UVE. If an Insurance company violatess your rights, you may be able to sue that company
in court, including small claims court, with or without an attorney.

42 BURDEN OF PAOOF. If you sue fo recover under your insuranca policy, the insurance company has
the burden of proof ss to eny spplication of en exclusion in the palicy and eny exception to or other
avoidance of coverage claimed by the insurer.

A3 REQUESTING NEW RULES. You have the right to ask In writing that TD| make or change rules on
any resldentlal property homeowners insurance issue that concerns you Send your writien request to:
Toxas Department of Insurance, At Commissioner (113-2A4), PO. Box 149104, Austin TX
78714-9104.
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Westlaw.
V.T.C.A., Insurance Code § 541.060 Page 1

Effective: April 1, 2005

Vernon's Texas Statutes and Codes Annotated Currentness
Insurance Code
Title 5. Protection of Consumer Interests (Refs & Annos)
Subtitle C. Deceptive, Unfair, and Prohibited Practices
~g Chapter 541. Unfair Methods of Competition and Unfair or Deceptive Acts or Practices (Refs & An-
nos)
<@ Subchapter B. Unfair Methods of Competition and Unfair or Deceptive Acts or Practices Defined
== 8541.060. Unfair Settlement Practices

(a) It is an unfair method of competition or an unfair or deceptive act or practice in the business of insurance to
engage in the following unfair settlement practices with respect to a claim by an insured or beneficiary:

(1) misrepresenting to a claimant a material fact or policy provision relating to coverage at issue;

(2) failing to attempt in good faith to effectuate a prompt, fair, and equitable settlement of:

(A) aclaim with respect to which the insurer's liability has become reasonably clear; or

(B) aclaim under one portion of a policy with respect to which the insurer's liability has become reasonably
clear to influence the claimant to settle another claim under another portion of the coverage unless payment
under one portion of the coverage constitutes evidence of liability under another portion;

(3) failing to promptly provide to a policyholder a reasonable explanation of the basis in the policy, in relation
to the facts or applicable law, for the insurer's denial of a claim or offer of a compromise settlement of a
claim;

(4) failing within a reasonable time to:

(A) affirm or deny coverage of aclaim to a policyholder; or

(B) submit areservation of rights to a policyholder;

(5) refusing, failing, or unreasonably delaying a settlement offer under applicable first-party coverage on the

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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basis that other coverage may be available or that third parties are responsible for the damages suffered, ex-
cept as may be specifically provided in the policy;

(6) undertaking to enforce a full and final release of a claim from a policyholder when only a partial payment
has been made, unless the payment is a compromise settlement of a doubtful or disputed claim;

(7) refusing to pay a claim without conducting a reasonabl e investigation with respect to the claim;

(8) with respect to a Texas personal automobile insurance policy, delaying or refusing settlement of a claim
solely because there is other insurance of a different kind available to satisfy all or part of the loss forming the
basis of that claim; or

(9) requiring a claimant as a condition of settling a claim to produce the claimant's federal income tax returns
for examination or investigation by the person unless;

(A) acourt orders the claimant to produce those tax returns;

(B) the claim involves afireloss; or

(C) the claim involves lost profits or income.

(b) Subsection (a) does not provide a cause of action to a third party asserting one or more claims against an in-
sured covered under aliability insurance policy.

CREDIT(S)

Added by Acts 2003, 78th Leg., ch. 1274, § 2, eff. April 1, 2005.

HISTORICAL AND STATUTORY NOTES
2009 Main Volume
Prior Laws:
Acts 1909, 31st Leg., p. 192.
Rev.Civ.St.1911, art. 4954,
Acts 1929, 41st Leg., 1st C.S, ch. 3, 8§ 1.

Vernon's Ann.Civ.St. art. 5053.
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Westlaw.
V.T.C.A., Insurance Code § 541.151 Page 1

Effective: April 1, 2005

Vernon's Texas Statutes and Codes Annotated Currentness
Insurance Code
Title 5. Protection of Consumer Interests (Refs & Annos)
Subtitle C. Deceptive, Unfair, and Prohibited Practices
~g Chapter 541. Unfair Methods of Competition and Unfair or Deceptive Acts or Practices (Refs & An-
nos)
~@ Subchapter D. Private Action for Damages
- = §541.151. Private Action for Damages Authorized

A person who sustains actual damages may bring an action against another person for those damages caused by
the other person engaging in an act or practice;

(1) defined by Subchapter B [FN1] to be an unfair method of competition or an unfair or deceptive act or prac-
tice in the business of insurance; or

(2) specifically enumerated in Section 17.46(b), Business & Commerce Code, as an unlawful deceptive trade
practice if the person bringing the action shows that the person relied on the act or practice to the person's det-
riment.

CREDIT(S)

Added by Acts 2003, 78th Leg., ch. 1274, § 2, eff. April 1, 2005.

[FN1] V.T.C.A., Insurance Code § 541.051 et seq.

HISTORICAL AND STATUTORY NOTES

2009 Main Volume

Prior Laws:
Acts 1973, 63rd Leg., p. 335, ch. 143, § 2(a) to (c).
Acts 1985, 69th Leg., ch. 22, § 3.

Acts 1995, 74th Leg., ch. 414, § 13.
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V.A.T.S. Insurance Code, art. 21.21, § 16(a).

LAW REVIEW COMMENTARIES

Annual survey of Texas law:
Creditor and consumer rights. William V. Dorsaneo, |11, 34 Sw.L.J. 253 (1980).
Deceptive trade practices--Consumer Protection Act. A. Michael Ferrill and Charles A. Japhet, 52 SMU
L.Rev. 971 (1999).
Deceptive Trade Practices Act--Consumer Protection Act. A. Michael Ferrill, Leslie Sara Hyman, 53
SMU L. Rev. 865 (2000).
Deceptive trade practices and the Insurance Code. Arno W. Krebs, Jr., and Otway B. Denny, Jr., 35
Sw.L.J. 265 (1981); Jeff Dykes and Otway B. Denny, Jr., 37 Sw.L.J. 218 (1983).
Insurance law. J. Price Collins, P. Jason Skuda, 56 SMU L.Rev. 1783 (2003); J. Price Collins, Ashley E.
Frizzell, and Blake H. Crawford, 62 SMU L. Rev. 1267 (2009).
Insurance law. H. Michelle Caldwell, 52 SMU L.Rev. 1283 (1999); 53 SMU L.Rev. 1125 (2000).
Insurance law. Arno W. Krebs, Jr., 34 Sw.L.J. 289 (1980); Brent Cooper and Michael W. Huddleston, 45
Sw.L.J. 461 (1979).

Are workers compensation carriers immune from treble damage remedy by medical claimant? 20 S.Tex.L.J. 303
(1979).

Consumer class action. 16 S.Tex.L.J. 111 (1974).

Deceptive Trade Practices-Consumer Protection Act. A. Michael Ferrill and Leslie Sara Hyman, 54 SMU L.Rev.
1269 (2001).

Due process constraints on punitive damage awards: Are there any? Jane Webre, 55 Tex.B.J. 14 (1992).

A guide to recent changes and new challenges in Texas prejudgment interest law, Robert H. Pemberton, 30 Tex.
Tech L.Rev. 71 (1999).

The history of punitive damagesin Texas. Sylvia M. Demarest, 28 S.Tex.L.Rev. 535 (1987).
Insurance Law. J. Price Collins and P. Jason Skuda, 56 SMU L.Rev. 1783 (2003).

Insurer's failure to settle: Standing under Stowers Doctrine, Texas Deceptive Trade Practices Act, and art. 21.21
of the Insurance Code. 34 Baylor L.Rev. 441 (1982).

Liability insurer's duty to defend. Betty R. Dohoney, 33 Baylor L.Rev. 451 (1981).

Limitations in a first-party breach of good faith and fair dealing action accrues at denial of claim. 33
S.Tex.L.Rev. 329 (1992).

Managing complex litigation: Class actions and mass torts. Fred Misko, Jr., Frank E. Goodrich, 48 Baylor L.Rev
1001 (1996).

New twist in insurance litigation: Stowers suits by excess carriers against primary carriers. Cherry D. Williams,
33 S.Tex.L.Rev. 1 (1992).
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Effective: September 28, 2011

Vernon's Texas Statutes and Codes Annotated Currentness
Insurance Code
Title 5. Protection of Consumer Interests (Refs & Annos)
Subtitle C. Deceptive, Unfair, and Prohibited Practices
~g Chapter 541. Unfair Methods of Competition and Unfair or Deceptive Acts or Practices (Refs & An-
nos)
~@ Subchapter D. Private Action for Damages
== §541.152. Damages, Attorney's Fees, and Other Relief

(a) A plaintiff who prevailsin an action under this subchapter may obtain:

(1) the amount of actual damages, plus court costs and reasonable and necessary attorney's fees;

(2) an order enjoining the act or failure to act complained of; or

(3) any other relief the court determinesis proper.

(b) Except as provided by Subsection (c), on afinding by the trier of fact that the defendant knowingly commit-
ted the act complained of, the trier of fact may award an amount not to exceed three times the amount of actual
damages.

(c) Subsection (b) does not apply to an action under this subchapter brought against the Texas Windstorm Insur-
ance Association.

CREDIT(S)

Added by Acts 2003, 78th Leg., ch. 1274, § 2, eff. April 1, 2005. Amended by Acts 2011, 82nd Leg., 1st C.S.,
ch. 2 (H.B. 3), § 2, eff. Sept. 28, 2011.
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Section 64 of Acts 2011, 82nd Leg., ch. 2 (H.B. 3) provides:

“If any provision of this Act or its application to any person or circumstance is held invalid, the invalidity does
not affect other provisions or applications of this Act that can be given effect without the invalid provision or
application, and to this end the provisions of this Act are severable.”
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By The Associated Press
Published: 29 January 2010 02:34 AM
Updated: 26 November 2010 03:15 PM

AUSTIN - Hurricane ke was the costliest weather catastrophe in Texas history in terms of insurance coverage, leaving behind nearly $12
billion in insured damage, an industry group reported Thursday.

Total windstorm claims in Texas from Ike totaled $9.8 billion, according to a statement from the Insurance Council of Texas.

The National Flood Insurance Program said Texas residents filed nearly 44,000 flood claims from ke for almost $2.2 billion, the council
said.

lke made landfall in the Galveston area on Sept. 13, 2008, with a devastating 16-foot storm surge and 110-mph winds.

State officials previously have said lke was the costliest natural disaster in Texas history, with overall damage topping $29 billion and
more than three dozen lives lost.

"Hurricane ke took the same path as Galveston's 1900 storm that claimed more than 6,000 lives," said Mark Hanna, a spokesman for
the council. "Thankfully, coastal residents had been adequately warned for Hurricane Ike, but few were prepared for ke's destructive
storm surge. Many residents who lost everything did not have flood insurance."

The Texas Department of Insurance reported receiving more than 800,000 windstorm claims from lke, including claims from Texas
Windstorm Insurance Association policy holders. TWIA is still getting damage claims from lke and expects to pay out $1.8 billionin
claims, the council said.

Louisiana reported $318 million in flood losses related to ke, according to the council.

Tropical Storm Allison, which struck the Houston area in June 2001, held the previous mark for the state's costliest weather catastrophe,
with $3.5 billion in insured losses.

The Associated Press

Did you see something wrong in this story, or something missing? Let us know.
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