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ORAL ARGUMENT NOT YET SCHEDULED 

 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 

  

 ) 

STATE OF MISSISSIPPI, ) 

 ) 

 Petitioner, ) 

 ) 

 v. ) No. 08-1200 

 ) (and consolidated cases) 

UNITED STATES ENVIRONMENTAL ) 

PROTECTION AGENCY, ) 

 ) 

 Respondent. ) 

 ) 

 

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED 

CASES 

Environmental Petitioners American Lung Association, 

Environmental Defense Fund, Natural Resources Defense Council, National 

Parks Conservation Association, and Appalachian Mountain Club submit 

this certificate as to parties, rulings, and related cases. 

(A) Parties and Amici 

 (i) Parties, Intervenors, and Amici Who Appeared in the District 

Court 

This case is a petition for review of final agency action, not an appeal 

from the ruling of a district court. 

USCA Case #08-1204      Document #1369354            Filed: 04/17/2012      Page 2 of 156



 

 2 

 (ii) Parties to This Case  

Petitioners 

The Petitioner in case no. 08-1200 is the State of Mississippi. 

The Petitioners in case no. 08-1202 are the State of New York, the 

State of California, the California Air Resources Board, the State of 

Connecticut, the State of Delaware, the State of Illinois, the State of Maine, 

the State of Maryland, the Commonwealth of Massachusetts, the State of 

New Hampshire, the State of New Jersey, the State of New Mexico, the 

State of Oregon, the State of Rhode Island, the District of Columbia, and the 

City of New York. 

The Petitioners in case no. 08-1203 are the American Lung 

Association, Environmental Defense Fund, Natural Resources Defense 

Council, National Parks Conservation Association, and Appalachian 

Mountain Club. 

The Petitioners in case no. 08-1204 are the Ozone NAAQS Litigation 

Group and the Utility Air Regulatory Group. 

The Petitioner in case no. 08-1206 is the National Association of 

Home Builders. 

Respondent 
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The U.S. Environmental Protection Agency is the Respondent in all 

these consolidated cases. 

Intervenors 

On the side of petitioners New York et al. in case no. 08-1202 is the 

County of Nassau. 

On the side of EPA in case nos. 08-1200, 08-1204, and 08-1206, 

American Lung Association, Appalachian Mountain Club, Environmental 

Defense Fund, and Natural Resources Defense Council. 

On the side of EPA in case nos. 08-1202 and 08-1203, Mississippi, 

the Ozone NAAQS Litigation Group, the Utility Air Regulatory Group, and 

the National Association of Homebuilders.   

(iii) Amici in This Case  

 Amicus Curiae in support of New York et al. and American Lung 

Association et al. is the Province of Ontario. 

 (iv) Circuit Rule 26.1 Disclosures for Petitioners 

 See the attached Environmental Petitioners’ Rule 26.1 Disclosure 

Statement. 

(B) Rulings Under Review 
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 Petitioners seek review of the final action taken by respondent at 73 

Fed. Reg. 16,436 (March 27, 2008), entitled “National Ambient Air Quality 

Standards for Ozone.” 

(C) Related Cases 

 This case has not previously been before this Court or any other court.  

Petitioners are unaware of any related cases within the meaning of Circuit 

Rule 28(a)(1)(C).   

DATED: April 17, 2012 

/s/David S. Baron    

David S. Baron 

Seth L. Johnson 

Earthjustice 

1625 Massachusetts Ave., N.W. 

Suite 702 

Washington, D.C. 20036 

(202) 667-4500 

dbaron@earthjustice.org 

sjohnson@earthjustice.org 

 

Counsel for American Lung 

Association, Environmental Defense 

Fund, Natural Resources Defense 

Council, National Parks Conservation 

Association, and Appalachian 

Mountain Club.  
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ORAL ARGUMENT NOT YET SCHEDULED 

 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 

  

 ) 

STATE OF MISSISSIPPI, ) 

 ) 

 Petitioner, ) 

 ) 

 v. ) No. 08-1200 

 ) (and consolidated cases) 

UNITED STATES ENVIRONMENTAL ) 

PROTECTION AGENCY, ) 

 ) 

 Respondent. ) 

 ) 

 

ENVIRONMENTAL PETITIONERS’ 

RULE 26.1 DISCLOSURE STATEMENT 

 

Pursuant to Fed. R. App. P. 26.1, petitioners make the following 

disclosures:  

American Lung Association:  American Lung Association has no 

parent companies, and there are no publicly held companies that have a 10 

percent or greater ownership interest in the American Lung Association. 

 American Lung Association, a corporation organized and existing 

under the laws of the State of Maine, is a national nonprofit organization 

dedicated to the preventing lung disease and promoting lung health.  
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Environmental Defense Fund:  Environmental Defense Fund has no 

parent companies, and there are no publicly held companies that have a 10 

percent or greater ownership interest in the Environmental Defense Fund. 

 Environmental Defense Fund, a corporation organized and existing 

under the laws of the State of New York, is a national nonprofit organization 

that links science, economics, and law to create innovative, equitable, and 

cost-effective solutions to the most urgent environmental problems. 

Natural Resources Defense Council:  Natural Resources Defense 

Council has no parent companies, and there are no publicly held companies 

that have a 10 percent or greater ownership interest in the Natural Resources 

Defense Council. 

 Natural Resources Defense Council, a corporation organized and 

existing under the laws of the State of New York, is a national nonprofit 

organization dedicated to improving the quality of the human environment 

and protecting the nation’s endangered natural resources. 

National Parks Conservation Association :  National Parks 

Conservation Association has no parent companies, and there are no publicly 

held companies that have a 10 percent or greater ownership interest in the 

National Parks Conservation Association. 
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 National Parks Conservation Association, a corporation organized and 

existing under the laws of the District of Columbia, is a national nonprofit 

organization dedicated to protecting and enhancing America’s National 

Parks for present and future generations. 

Appalachian Mountain Club:  Appalachian Mountain Club has no 

parent companies, and there are no publicly held companies that have a 10 

percent or greater ownership interest in the Appalachian Mountain Club. 

 Appalachian Mountain Club, a corporation organized and existing 

under the laws of the State of Massachusetts, is a national nonprofit 

organization dedicated to promoting the protection, enjoyment, and wise use 

of the mountains, rivers, and trails of the Northeast Outdoors. 
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DATED this 17th day of April, 2012. 

 

/s/David S. Baron     

David S. Baron 

Seth L. Johnson 

Earthjustice 

1625 Massachusetts Ave., N.W. 

Suite 702 

Washington, D.C. 20036 

(202) 667-4500 

dbaron@earthjustice.org 

sjohnson@earthjustice.org 

 

Counsel for American Lung 

Association, Environmental Defense 

Fund, Natural Resources Defense 

Council, National Parks Conservation 

Association, and Appalachian 

Mountain Club.  
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GLOSSARY OF ACRONYMS AND ABBREVIATIONS 

 

 Pursuant to Circuit Rule 28(a)(3), the following is a glossary of acronyms 

and abbreviations used in this brief: 

 

ALA Comments  American Lung Association et al. Comments on 

proposed ozone standards 

 

AMA American Medical Association et al. Comments on 

proposed ozone standards 

 

CAA, the Act  Clean Air Act 

 

CASAC   Clean Air Scientific Advisory Committee 

 

CD     EPA Criteria Document, Feb. 2006 

 

Dkt- Document numbers in EPA docket EPA-HQ-

OAR-2005-0172 

 

EPA    U.S. Environmental Protection Agency 

 

NAAQS   National Ambient Air Quality Standards 

 

NPS National Park Service Comments on proposed 

ozone standards  

 

Ozone, O3   Ozone and other photochemical pollutants 

 

ppm    Parts per million 

 

RIA     EPA Regulatory Impact Analysis, Mar. 2008 

 

RTC    EPA Responses to Significant Comments on the 

    2007 Proposed Rule on the National Ambient Air  

    Quality Standards for Ozone  

 

SP     EPA Staff Paper, July 2007 
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JURISDICTIONAL STATEMENT 

(A) Agency.  Respondent U.S. Environmental Protection Agency (“EPA” or 

“the agency”) has jurisdiction to revise primary (health-protective) and secondary 

(welfare-protective) National Ambient Air Quality Standards (“standards” or 

“NAAQS”) for ozone and other photochemical pollutants (collectively, “ozone” or 

“O3”) under Clean Air Act (also called “the Act” or “CAA”) §109, 42 U.S.C. 

§7409. 

(B) Court of Appeals.  Pursuant to 42 U.S.C. §7607(b)(1), this Court has 

jurisdiction to review the final EPA actions, taken at 73 Fed. Reg. 16,436 (Mar. 27, 

2008), JA____, challenged in this proceeding. 

(C) Timeliness.  The petition for review was timely filed within the 60-day 

window of CAA §307(b)(1), 42 U.S.C. §7607(b)(1), on May 27, 2008.
1
 

STATUTES AND REGULATIONS 

Pertinent statutes and regulations appear in an addendum to this brief. 

STATEMENT OF ISSUES PRESENTED 

Whether EPA acted illegally and arbitrarily in: 

                                                 
1
 Petitioners are American Lung Association, Environmental Defense Fund, 

Natural Resources Defense Council, National Parks Conservation Association, and 

Appalachian Mountain Club (collectively, “American Lung Association” or 

“Petitioners”). 
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1. Adopting an ozone health standard that allows premature deaths, 

hospital admissions, emergency room visits, asthma aggravation, and other serious 

adverse health effects due to ozone, and is far weaker than the level unanimously 

recommended by its science advisers. 

2. Adopting an ozone welfare standard identical to the health standard 

without first identifying an ozone level requisite to protect public welfare as the 

Act requires, and contrary to the unanimous recommendations of its science 

advisers, its staff, the National Academy of Sciences, and the National Park 

Service, all of whom found that a separate welfare standard was necessary to 

protect trees and forests from ozone damage.   

STATEMENT OF FACTS 

Ozone, the main component of urban smog, is a corrosive air pollutant that 

can inflame the lungs and leave people gasping for breath.  See Am. Trucking 

Ass’ns v. EPA, 283 F.3d 355, 359 (D.C. Cir. 2002) (“ATA”).  It is linked to 

aggravation of asthma, emergency department visits, hospitalizations for serious 

bronchial conditions, premature deaths, and other serious health harms.  E.g., EPA-

452/R-07-007 at 3-88 fig.3-5, 6-7, 6-12, 6-14 to -17 (EPA Staff Paper, July 2007) 

[hereinafter SP], JA____, ____, ____, ____-__; 1 EPA 600/R-05/004aF at 8-74 to 

-78 (EPA Criteria Document, Feb. 2006) [hereinafter CD], JA____-__.  Ozone-

induced health problems force people to take medication, and miss work or school.  
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SP 6-7, JA____; see EPA-452/R-08-003 at 6-39 tbl.7-7 (EPA Regulatory Impact 

Analysis, Mar. 2008) [hereinafter RIA], JA____.  Hardest hit are people with lung 

disease, the elderly, and children, but ozone can affect healthy adults too.  See 73 

Fed. Reg. 16,471/1, JA____.  Asthmatics suffer more severe impacts from ozone 

exposure than healthy individuals do and are more vulnerable at lower levels of 

exposure.  Id. 16,444/1-2, JA____. 

Ozone also damages vegetation and forested ecosystems, causing or 

contributing to widespread leaf injury, stunting of plant and root growth, tree 

deaths, and reduced crop yields.  Id. 16,486/1-2, 16,496/2, JA____, ____.  The 

damage includes annual biomass loss of 6-30% for some species, widespread 

visible leaf injury ranging from 21-39%, and tree growth losses reaching 30-50% 

in some areas. SP 8-3, 8-7, 8-15, JA____, ____, ____; 72 Fed. Reg. 37,818, 

37,894/1-2 (July 11, 2007), JA____.  By harming vegetation, ozone can also 

damage entire ecosystems.  Id. 37,887/2-89/2, JA____-__. 

The Clean Air Act requires EPA to set “primary” and “secondary” NAAQS 

for pollutants like ozone to protect public health and welfare, respectively.  42 

U.S.C. §§7408(a), 7409(a)-(b).  EPA must review and, as appropriate, revise the 

NAAQS at least every five years.  Id. §7409(d)(1).  The Act creates “an 

independent scientific review committee,” now called the Clean Air Scientific 

Advisory Committee (“CASAC”), to play an important role by recommending to 

USCA Case #08-1204      Document #1369354            Filed: 04/17/2012      Page 18 of 156



 

 

 

4 

 

EPA appropriate revisions to the NAAQS.  Id. §7409(d)(2)(A)-(B).  If EPA departs 

“in any important respect” from CASAC‟s recommendations, EPA must explain 

why.  Id. §7607(d)(3), (d)(6)(A). 

EPA’s Adoption of an Underprotective Health Standard. 

EPA must set primary (“health”) NAAQS at a level “requisite to protect the 

public health,” “allowing an adequate margin of safety.”  Id. §7409(b)(1).  To meet 

this health protection mandate, the standard must “be set at a level at which there is 

„an absence of adverse effect‟ on [] sensitive individuals” such as children, the 

elderly, and people with respiratory illnesses.  Lead Indus. Ass’n v. EPA, 647 F.2d 

1130, 1153 (D.C. Cir. 1980).  Consistent with the Act‟s “„preventative‟ and 

„precautionary‟” approach to setting NAAQS, EPA must protect public health from 

“not just known adverse effects, but those of scientific uncertainty or that research 

has not yet uncovered.”  American Lung Ass’n v. EPA, 134 F.3d 388, 389 (D.C. 

Cir. 1998) (citation and quotation marks omitted).  Primary standards must be 

based exclusively on protection of health, without regard to implementation costs.  

Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 465-71 (2001).   

In 1997, EPA adopted a revised health standard for ozone of 0.08 parts per 

million (“ppm”) per 8-hour average, a standard upheld by this Court against 

industry challenges in ATA, 283 F.3d 355.  In 2008, EPA completed its next review 

of the ozone NAAQS, and revised it to a level of 0.075 ppm, the action at issue 
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here.  Its choice of the 0.075 level contradicted advice from a unanimous CASAC 

and the nation‟s leading medical societies calling for a much more protective 

standard based on extensive evidence of adverse health effects well below 0.075 

ppm.  

The evidence included new controlled “chamber” studies, funded by the 

American Petroleum Institute, showing that ozone levels as low as 0.060 ppm 

caused breathing impairment.  Chamber studies provide powerful evidence of a 

pollutant‟s impact on breathing.  Unlike studies that expose animals to pollution 

and then attempt to extrapolate the results to humans, chamber studies directly 

expose people to different ozone levels in a laboratory chamber under carefully 

controlled conditions that exclude other pollutants.  See CD 6-1, 8-12, JA____, 

____.  The studies here, conducted by Professor William Adams, found that 

healthy young people exposed to ozone levels of 0.060 ppm suffered “statistically 

significant group mean” lung function decrements and respiratory symptoms, with 

some suffering “notable effects (e.g., >10 percent [lung function] decrement, pain 

on deep inspiration).”
2
  73 Fed. Reg. 16,440/2, 16,444/1, JA____, ____.  Because 

ozone more severely affects people with lung impairments than the healthy people 

tested here, id. 16,440/2, 16,444/1-2, JA____, ____, “considerably” more 

                                                 
2
 Some of these tests were performed using breathing masks rather than sealed 

chambers.  For brevity, they are collectively referred to herein as “chamber” 

studies.    
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asthmatics “would most likely” have suffered effects, Dkt-0142
3
 (“CASAC 10-24-

06 Letter”) 10, JA____.  Further, EPA found that breathing impairments shown in 

these studies “represent a level that should be considered adverse for asthmatic 

individuals.”  73 Fed. Reg. 16,454/3-55/1, JA____-__.    

In addition, more than a dozen new epidemiological studies showed 

statistically significant associations between 8-hour ozone levels below 0.070 

ppm—or even 0.060 ppm—and adverse health impacts including hospitalizations, 

emergency room visits, and breathing problems.  Dkt-4261 (“ALA Comments”)  

56-80, JA____-__; SP app.3B, JA____; CASAC 10-24-06 Letter 3, JA____.  New 

epidemiological studies also showed “the strongest evidence to date for O3 effects 

on acute mortality,” including a finding of significant associations between 

premature deaths and 8-hour ozone levels below 0.061 ppm.  72 Fed. Reg. 

37,836/1, 37,876/1, JA____, ____; SP 6-15, JA____. EPA estimated that a 

standard of 0.065 ppm would prevent upward of 5,000 premature deaths per year, 

while a standard of 0.075 ppm would prevent approximately 2,000 premature 

deaths.  See RIA 6-89 tbl.6.51, 6-90 fig.6-7, JA____, ____.  New animal 

toxicology studies provided further evidence of the biological mechanisms through 

                                                 
3
 All “Dkt-” references are to document numbers in EPA docket EPA-HQ-OAR-

2005-0172 (e.g., “Dkt-4261” means EPA-HQ-OAR-2005-0172-4261).   
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which ozone caused the kinds of health effects observed in the epidemiological 

studies.  See 73 Fed. Reg. 16,440/2, 16,450/2, JA____, ____.   

EPA also performed exposure and risk assessments predicting that—in just 

the few cities studied—tens of thousands of children would suffer adverse 

breathing impacts at ozone levels just meeting the standard EPA ultimately 

chose—impacts that would be substantially reduced at lower ozone levels.  Id. 

16,447/1, JA____.  In just five cities studied, 40,000 more asthmatic children 

would suffer adverse lung impairments at 0.074 ppm ozone (just meeting a 

standard of 0.075 ppm) than would at a standard of 0.064 ppm.  72 Fed. Reg. 

37,860 tbl.2 (showing number of asthmatic children expected to suffer 10% or 

greater lung decrement), JA____; 73 Fed. Reg. 16,454/3-55/1 (10% lung 

decrement in asthmatics considered adverse), 16,470/2 (lung function decrements 

estimated in risk assessment represent adverse effects), JA____-__, ____.  The 

assessment further showed that in just twelve cities, at 0.074 ppm ozone, 340,000 

school-age children (not just those with asthma) would suffer lung function 

decrements of 15% or more—a decrement level considered adverse by CASAC 

and EPA staff.  SP 5-47, JA____; CASAC 10-24-06 Letter 12, JA____; see 72 

Fed. Reg. 37,860 tbl.2, JA____.  That total represents 160,000 more children 

suffering such effects than would at 0.064 ppm, and 80,000 more than at 0.070 

ppm.  See id., JA___.   
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CASAC unanimously and repeatedly judged that the evidence called for 

EPA to set a standard between 0.060 and 0.070 ppm.  Dkt-0102 (“CASAC 3-26-07 

Letter”) 2, JA____; CASAC 10-24-06 Letter 5, JA____.  The American Medical 

Association, American Thoracic Society, American College of Chest Physicians, 

and five other leading medical societies called for a standard “no higher than 0.060 

ppm,” citing “compelling evidence” supporting that level.  Dkt-4305 (“AMA”) at 

1, JA____.  The American Heart Association, American Lung Association, 

American Public Health Association, EPA‟s Children‟s Health Protection 

Advisory Committee, and numerous other public health organizations concurred.  

Dkt-4218 at 4, JA____; Dkt-2031 at 1-3, JA____-__.  Noting the “special 

vulnerabilities of infants, children, and adolescents” to air pollution, the American 

Academy of Pediatrics “strongly” recommended a standard “at or below 0.070 

ppm, and preferably at 0.060 ppm.”  Dkt-4570 at 1, JA____.   

Despite the strong medical consensus that a standard of 0.060-0.070 ppm 

was necessary to protect health, EPA selected 0.075 ppm.  73 Fed. Reg. 16,436/3, 

JA____.  EPA dismissed the Adams chamber studies as “too limited,” without 

explaining what limitations rendered the results (which the agency did not dispute) 

an unworthy basis for setting the NAAQS.  Id. 16,483/1, JA____.  EPA also 

refused to rely on the numerous epidemiological studies linking ozone levels below 

0.070 ppm with premature deaths, hospitalizations, and other serious health 
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impacts, asserting that ozone‟s causal role became “increasingly uncertain” at 

lower ozone levels.  E.g., id. 16,456/1, JA____.  The agency did not contend or 

show that the degree of alleged uncertainty was so great as to be material at any of 

the lower ozone levels studied, or explain how the standard it chose provided an 

adequate margin of safety against such effects.  EPA likewise brushed aside its 

own risk assessment findings that in just five urban areas, tens of thousands of 

asthmatic children would still suffer adverse effects from ozone at a standard of 

0.075 ppm.  Id. 16,482/2, JA____.  Despite Criteria Document, CASAC, and staff 

findings that the studies supported a causal relationship between ozone and the 

reported health outcomes, see, e.g., CD 7-175, JA___; SP 3-9, 3-59, JA___, ___; 

CASAC 10-24-06 Letter 4, JA_____, EPA asserted that it was not willing to 

“assum[e]” such causation, 73 Fed. Reg. 16,483/2, JA____. 

EPA’s Adoption of an Underprotective Welfare Standard. 

For secondary standards, the Act requires EPA to identify “a level of air 

quality…requisite to protect the public welfare from any known or anticipated 

adverse effects,” including those on vegetation, “associated with” the pollutant‟s 

presence in the ambient air.  42 U.S.C. §§7409(b)(2), 7602(h) (defining welfare 

effects to include effects on crops, vegetation, and wildlife).  In 1997, EPA set a 

secondary ozone standard identical to the primary, with the same 8-hour form and 

level.  73 Fed. Reg. 16,437/3, JA____.  In the 2008 review, however, a 
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considerable body of evidence showed that ozone damage to plants and forested 

ecosystems was due mainly to cumulative ozone exposure over a growing season, 

rather than high ozone levels on any one day.  See id. 16,486/1, JA____.  EPA staff 

and a unanimous CASAC therefore found that a secondary standard different from 

the 8-hour primary standard was necessary to target these cumulative effects.  See 

SP 8-24 to -25, JA____-__; CASAC 10-24-06 Letter 7, JA____.  The National 

Research Council (National Academy of Sciences) and the National Park Service 

also recommended such an approach.  SP 7-70, 8-25, JA____, ____; Dkt-4980 

(“NPS”) 4, JA____.  Both EPA staff and CASAC specifically recommended 

adoption of a “W126 index” limiting cumulative ozone exposures over a three-

month growing season.  CASAC 10-24-06 Letter 7, JA____; SP 8-25, JA____.  

CASAC recommended the level for this standard be between 7.5 ppm-hours and 

15 ppm-hours, based on evidence that ozone-related damage and growth 

impairment to trees occurred above and within this range.  CASAC 3-26-07 Letter 

3, JA____; CASAC 10-24-06 Letter 6-7, 13, JA____-__, ____.  The National Park 

Service “strongly” recommended setting the standard toward the lower end of this 

range, citing evidence of leaf damage and other harms at those lower levels.  NPS 

5, JA____.   

In the final rule, EPA “agree[d]” with comments that “a seasonal, 

cumulative metric is needed to protect vegetation” and that the W126 index was 
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the better option for such a metric.  73 Fed. Reg. 16,499/1 (emphasis added), 

JA____.  It also acknowledged that a cumulative standard was “the most 

biologically relevant way” to protect growing plants from ozone.  Id. 16,500/1, 

JA____.  As discussed in the brief of petitioners New York et al., the record further 

shows that EPA in fact found that a separate secondary standard was warranted, 

but was ordered by the President not to adopt such a standard.  See id. 16,497/2-3, 

JA____.  Instead, EPA adopted a secondary standard identical to the primary, 

without first identifying a target level of vegetation protection requisite for public 

welfare, or showing that the primary standard would provide such protection.  

EPA‟s own analysis showed that significant tree growth impairment and damage to 

leaves due to ozone would still occur in many areas even with an 8-hour limit of 

0.070 ppm (i.e., more stringent than the 0.075 ppm standard EPA adopted).  72 

Fed. Reg. 37,893/1-2, 37,894/1, JA___, ___; SP 8-19, JA____.   

Proceedings in This Case  

Early in this case, EPA itself raised concerns about whether its 2008 

standards complied with the Act, and the Court granted a consent motion by the 

agency to hold the case in abeyance while the agency reconsidered its action using 

the record before it in 2008.  See Order of 3-19-09.  Based on that reconsideration, 

EPA on January 19, 2010 proposed to strengthen the ozone health standard and 

adopt a separate welfare standard, both within the CASAC-recommended ranges.  
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75 Fed. Reg. 2938, JA____.  The proposal stated that the Administrator “judge[d] 

that a standard level of 0.075 ppm is not sufficient to provide [health] protection 

with an adequate margin of safety,” and also that a separate welfare standard was 

warranted to protect vegetation.  Id. 2996/2, 3020/2, JA____, ____.  EPA 

thereafter repeatedly assured this Court that it would finalize the reconsideration 

rule by dates that it never met, and then abruptly announced on September 2, 2011, 

that it was withdrawing the reconsideration rulemaking at the direction of the 

President.  See EPA‟s Notice of 9-2-11.  The withdrawal directive was not based 

on any finding that the 2008 standards were adequate to protect health and welfare, 

but on implementation and economic concerns raised by the White House.  See 

Pet. for Review, attachment A, in American Lung Ass’n v. EPA, No. 11-1396 (D.C. 

Cir. Oct. 11, 2011) (Statement by the President).  Petitioners challenged the 

withdrawal action in this Court, but that challenge was dismissed based on EPA‟s 

representations that it was deferring final action on the reconsideration proposal 

until the next periodic ozone NAAQS review.  American Lung Ass’n, No. 11-1396 

(D.C. Cir.). 

STANDARD OF REVIEW 

At issue is whether EPA‟s action was “arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law.”  42 U.S.C. §7607(d)(9).  For 

statutory interpretation, “[i]f the intent of Congress is clear, that is the end of the 
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matter; for the court, as well as the agency, must give effect to the unambiguously 

expressed intent of Congress.”  Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837, 842-

43 (1984).  If the statute is ambiguous, under Chevron step two, a reasonable 

agency interpretation of the statute is given deference.  Id.  Unless otherwise 

expressly indicated, references in this brief to “unlawful” agency action address 

both violation of congressional intent under Chevron step one and unreasonable 

agency interpretation under step two. 

Agency action is arbitrary and capricious if, for example, the agency 

“entirely failed to consider an important aspect of the problem,” Motor Vehicle 

Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983), reached a 

conclusion unsupported by substantial evidence, Ass’n of Data Processing Serv. 

Orgs. v. Bd. of Governors, 745 F.2d 677, 683-84 (D.C. Cir. 1984), or failed to 

“identif[y] and explain[] the reasoned basis for its decision,” Transactive Corp. v. 

United States, 91 F.3d 232, 236 (D.C. Cir. 1996).  In setting a NAAQS, EPA “has 

the heaviest of obligations to explain and expose every step of its reasoning.”  

American Lung, 134 F.3d at 392. 

SUMMARY OF ARGUMENT 

 EPA illegally and arbitrarily adopted an ozone health standard that allows 

premature deaths, hospitalizations, emergency room visits, asthma aggravation, 

and other serious adverse health effects due to ozone.  The Act requires EPA to set 
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the health standard at a level where there is an absence of adverse effects on 

sensitive persons like asthmatics, and EPA failed to rationally explain how its 

chosen standard of 0.075 ppm met that test given the broad range of evidence 

showing adverse effects below that level.  Chamber studies—the strongest measure 

of a pollutant‟s direct impact on human breathing—showed that ozone levels as 

low as 0.060 ppm can impair breathing to a degree that is adverse for asthmatics, 

and EPA‟s terse dismissal of those studies as “too limited” was contrary to medical 

consensus, unexplained, and arbitrary.  Numerous peer-reviewed epidemiological 

studies showed statistically significant links between ozone below 0.075 ppm and 

serious adverse health impacts, and EPA‟s vague assertion of “increasing” 

uncertainty in ozone‟s causal role at “lower” levels did not provide a reasoned 

basis for discounting these results, when there was no finding that the degree of 

uncertainty was material, and EPA staff identified a likely causal link at levels as 

low as 0.060 ppm.  EPA also failed to explain how it could rationally dismiss the 

adverse effects on tens of thousands of children that its risk assessment predicted 

would occur with a 0.075 ppm standard, when EPA relied on that same assessment 

to reject standards higher than 0.075 ppm.  EPA further failed to rationally 

consider the collective force of the large body of evidence showing adverse health 

effects below 0.075 ppm, a body that CASAC found provided “overwhelming 

scientific evidence” for a standard more protective than the one EPA adopted.  And 
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EPA failed utterly to address, much less show, how its chosen standard provided 

the safety margin required by the Act to protect people from adverse effects that 

are less certain or unknown.   

EPA further violated the Act in adopting a welfare standard identical to the 

health standard without first identifying an ozone level requisite to protect public 

welfare as the Act requires, and contrary to the unanimous recommendations of its 

science advisers, its staff, the National Academy of Sciences, and the National 

Park Service, all of whom found that a separate and different welfare standard was 

necessary to protect trees and forests from ozone damage. 

STANDING 

Petitioners are national and regional nonprofit organizations dedicated to 

protecting human health and/or the environment from air pollution.  See attached 

declarations.  They have members who live, work, and recreate in areas with ozone 

pollution in excess of levels recommended for protection of their health and 

welfare by CASAC, the nation‟s leading medical societies, and other authorities 

identified herein.  Id.  The final action challenged herein prolongs exposure of 

Petitioners‟ members to ozone levels associated with a variety of adverse health 

and welfare effects, including premature deaths, hospitalizations, emergency room 

visits, breathing impairment, damage to vegetation and forests, and other serious 

effects as further described herein, thereby threatening their health and welfare and 
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depriving them of health and welfare protections the Act guarantees.  Further 

support for Petitioners‟ standing appears in the materials cited in this brief and in 

the declarations attached hereto and to the motion to intervene filed June 23, 2008, 

by American Lung Association et al.  Accordingly, petitioners have standing to 

pursue this case.  See, e.g., Friends of the Earth v. Laidlaw Envtl. Servs., 528 U.S. 

167, 183 (2000); NRDC v. EPA, 464 F.3d 1, 5-7 (D.C. Cir. 2006). 

ARGUMENT 

I. EPA’S REFUSAL TO ADOPT A MORE HEALTH-PROTECTIVE 

OZONE STANDARD WAS UNLAWFUL AND ARBITRARY. 

A. The Primary Standard Unlawfully and Arbitrarily Allows Adverse 

Health Effects to Persist. 

To meet the health protection mandate in §109, the primary NAAQS must 

“be set at a level at which there is „an absence of adverse effect‟ on [] sensitive 

individuals.”  Lead Indus., 647 F.2d at 1153.  Here, EPA directly violated that 

mandate by setting the primary ozone NAAQS at 0.075 ppm, a level where adverse 

effects on healthy as well as sensitive people have been shown by a wealth of 

evidence.  As further detailed below, EPA provided no lawful or reasoned grounds 

for refusing to base the standard on the large body of evidence showing adverse 

effects below 0.075 ppm, nor was there substantial evidence that 0.075 ppm is a 

level at which adverse effects are absent.   
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1. Adams Chamber Studies Showed Adverse Ozone Impacts at 0.060 

ppm. 

As noted above, the Adams chamber studies showed breathing impairment 

in healthy young adults exposed to 0.060 ppm ozone, with the degree of 

impairment sometimes reaching a level considered adverse to asthmatics and other 

sensitive populations.  Because these studies were conducted under carefully 

controlled laboratory conditions that excluded other pollutants, they provide a high 

level of confidence that the lung decrements and other effects observed after 

breathing the ozone-polluted air (as compared with breathing purified air) were due 

only to ozone at the level of exposure.  EPA‟s Criteria Document, prepared 

pursuant to 42 U.S.C. §§7408(a)(2), 7409(d)(1), found that these types of studies 

“provide the clearest and most compelling evidence for human health effects 

directly attributable to acute exposures to O3 per se.”  CD 8-73 (emphasis added), 

JA____.  The nation‟s leading medical societies likewise observed that in chamber 

studies, “there is no potential for uncertainty as to which of the pollutants in a real 

world mix is the cause of the effects.”  AMA 4, JA____.  Moreover, results 

showing lung impairments in healthy people are very strong evidence that sensitive 

persons would suffer even worse effects.  73 Fed. Reg. 16,444/1-2, JA____;  

CASAC 10-24-06 Letter 4, JA____.  EPA staff concluded that, based on the 

Adams studies, “the 0.060 ppm exposure level also can be interpreted as 

representing a level likely to cause adverse lung function decrements and 
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respiratory symptoms in children with asthma” and people with respiratory disease.  

SP 6-59, JA____.   

EPA did not dispute the accuracy or validity of the Adams studies or the 

staff‟s interpretation thereof.  The agency agreed that the studies showed, in a 

statistically significant way, that exposure to ozone levels of 0.060 ppm impaired 

healthy adults‟ lung function.  73 Fed. Reg. 16,454/2, JA____.  Further, CASAC, 

the Staff Paper (an analysis by EPA‟s staff), and EPA all agreed that impairment 

levels found in the studies would be adverse for asthmatics and others who are 

more sensitive to ozone pollution than healthy adults.  CASAC 10-24-06 Letter 3-

4, 10, JA____-__, ____; SP 6-7, 6-59, JA____, ____; 73 Fed. Reg. 16,454/3-55/1 

(discussing Adams studies), 16,480/1 (“The Administrator agrees … that important 

new evidence shows that asthmatics have more serious responses, and are more 

likely to respond at lower O3 levels, than healthy individuals.”), JA____-__, ____.  

CASAC further found it likely that “considerably” more asthmatics would suffer 

such effects.  CASAC 10-24-06 Letter 10, JA____.  The American Medical 

Association and other major medical societies found that the Adams studies 

“show[ed] significant health effects at 0.06 ppm exposure levels,” and “provide[d] 

compelling rationale for setting the NAAQS for ozone no higher than 0.060 ppm.”  

AMA 5-6, JA____-__. 
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Despite the powerful findings of the Adams studies, EPA refused to base the 

standard on them, asserting in conclusory fashion they were “very limited” 

evidence.  E.g., 73 Fed. Reg. 16,476/1-2, JA____.  Such a threadbare assertion is 

simply not a rational basis for dismissing evidence of this magnitude.  See United 

Technologies Corp. v. DOD, 601 F.3d 557, 564-65 (D.C. Cir. 2010) (“naked 

conclusion … is not enough” to sustain agency action in the face of contrary 

technical information).  As noted above, chamber studies like Adams‟ provide the 

strongest direct evidence available of ozone‟s effects on human breathing.  EPA 

has pointed to no other chamber studies showing an absence of adverse effects at 

0.060 ppm, nor does it claim the Adams results are refuted by other types of 

studies.  The agency‟s brush-off of the Adams studies is therefore not supported by 

substantial evidence.  E.g., City of Naples Airport Auth. v. FAA, 409 F.3d 431, 436 

(D.C. Cir. 2005) (remanding because agency conclusion rejecting largely 

unrebutted “substantial evidence” “is not supported by substantial evidence”); BFI 

Waste Sys. of N. Am. v. FAA, 293 F.3d 527, 535 (D.C. Cir. 2002) (decision that 

countered evidence with “little more than a conclusion” lacked substantial 

evidence to support it).  Nor did EPA explain why the allegedly “limited” nature of 

these studies renders them insufficient as a basis for the NAAQS decision.  Given 

the uniquely powerful force of this kind of evidence—and the advice of CASAC, 

EPA staff, and the nation‟s leading medical societies that the studies warranted 
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serious attention—EPA‟s terse dismissal of the studies as “too limited” falls far 

short of a reasoned explanation.  See Am. Farm Bureau Fed’n v. EPA, 559 F.3d 

512, 524-25 (D.C. Cir. 2009) (EPA unreasonably disregarded study results as 

being too limited).   

At one point, EPA asserted that “[g]iven that the 0.060 ozone exposures and 

results have not been replicated, some uncertainty exists.”  Dkt-7185 (“RTC”) 24, 

JA____.  But the mere assertion of “some” uncertainty—even if accurate—is 

hardly a finding that the results are not reliable.  Moreover, EPA was simply 

incorrect in claiming that results showing adverse lung decrements at 0.060 ppm 

had not been replicated.  In reality, Adams reported two studies showing 

significant lung decrements at 0.060 ppm ozone.  One, reported in 2002, found that 

among 30 people exposed to 0.060 ppm ozone, 20% experienced lung function 

decrements greater than 10% compared to filtered air—a decrement percentage 

that EPA considers adverse to asthmatics.  RTC 22, JA____; 73 Fed. Reg. 

16,454/3-55/1, JA____-__.  A second study (2006), among 30 different healthy 

young adults exposed to 0.060 ppm ozone, showed 7% experienced decrements 

greater than 10%, and a statistically significant number reported symptoms such as 

pain on deep breathing.  RTC 22, JA____; Dkt-0175 at 3, JA____.  Thus, findings 

of significant breathing impairment at 0.060 ppm were replicated. 
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Even if there were only one chamber study, EPA does not explain why that 

would justify its effective dismissal of its results, given the compelling nature of 

such evidence.  Indeed, EPA set the 1979 ozone NAAQS based on a single “key” 

clinical study showing “symptoms of discomfort and small but statistically-

nonsignificant lung function decrements” at 0.15 ppm (1-hour average).  57 Fed. 

Reg. 35,542, 35,546 (Aug. 10, 1992) (emphasis added), JA____.  Nevertheless, 

EPA set the standard even lower, at 0.12 ppm.
4
  Id. 35,544, JA____.  In other 

rulemakings, EPA has set NAAQS without the benefit of any chamber studies at 

all, relying instead on epidemiological studies.  E.g., 71 Fed. Reg. 61,144 (Oct. 17, 

2006) (particulate matter NAAQS), JA____; 73 Fed. Reg. 29,184, 29,237/1 (May 

20, 2008) (lead NAAQS), JA____.  Thus, EPA‟s assertion that a single chamber 

study is “too limited” to rely upon lacks a rational basis.  

2. Epidemiological Studies Showed Adverse Effects, Including 

Death, Below 0.075 ppm. 

Epidemiological studies analyze patterns of real world health impacts in 

human populations to determine linkages between those impacts and types and 

levels of exposures.  See CD 7-1, JA___.  They include not only research into 

numbers of health endpoints (e.g., hospitalizations) associated with different ozone 

                                                 
4
 The Adams studies are even stronger than the key study in the 1979 standard: the 

Adams studies showed statistically significant lung function decrements at 0.060 

ppm (8-hour average).  73 Fed. Reg. at 16,454/2, JA____. 
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levels, but also actual measurement of lung function changes in people exposed to 

outdoor ozone under real-world conditions.  Thus, such studies provide unique and 

significant evidence of ozone‟s adverse effects.  See CASAC 10-24-06 Letter 4 

(recommending more emphasis on effects observed in epidemiological studies), 

JA____.  There is a “long history” of using such studies as a basis for setting 

NAAQS, including the original particulate matter NAAQS adopted in 1971.  62 

Fed. Reg. 38,652, 38,659/3 (July 18, 1997), JA____.   

Here, EPA acknowledged that epidemiological studies showed harmful 

health effects at ozone levels well below the old standard, and that “many” showed 

statistically significant positive associations, with only “a few” showing no 

positive associations.  73 Fed. Reg. 16,450/2, JA____.  More than a dozen such 

studies showed significant adverse effects due to ozone, including premature death, 

hospitalizations, emergency room visits, and significant breathing problems at 8-

hour ozone levels extending well below 0.075 ppm, including a number showing 

adverse effects between 0.060 and 0.070 ppm.  ALA Comments 56-80 (collecting 

studies from SP app.3B, JA____), JA____-__; see also AMA 8-10 (discussing 

studies linking ozone levels below 0.075 ppm and infant health problems, 

children‟s development of asthma, and hospitalizations for people with chronic 

obstructive pulmonary disease), JA____-__.  Table 1 below summarizes some of 

these studies.   
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Study Endpoints  

98
th

 percentile 

 8-hour daily 

max (ppm)
5
 

  

Respiratory Symptoms  

Mortimer et al., 2002 0.064 

Delfino et al., 2003 0.035 

Ross et al., 2002 0.069 

  

Lung Function Changes  

Mortimer et al., 2002 0.064 

Naeher et al., 1999 0.074 

Brauer et al., 1996 0.055 

  

Emergency Department 

Visits: Respiratory 

Diseases 

 

Delfino et al., 1997 0.058 

  

Emergency Department 

Visits: Cardiovascular 

Outcomes 

 

Rich et al., 2005 0.074 

  

Hospital Admissions: 

Cardiovascular Diseases 
 

Koken et al., 2003 0.065 

  

Hospital Admissions: 

Respiratory Diseases 
 

Delfino et al., 1994 0.069 

Burnett et al., 1997 0.062 

Yang et al., 2003 0.043 

Burnett et al., 1999 0.068 

  

                                                 
5
 Converted here from parts per billion (as shown in SP app.3B) to ppm, rounding 

last digit.  
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Table 1.  ALA Comments 56-57 (collecting studies from SP app.3B, JA____), 

JA____-__.  
  

See also 72 Fed. Reg. 37,828/3 (describing study showing lung decrements at O3 

levels ranging from 0.021 to 0.074 ppm), JA____.   

New epidemiological studies also found significant associations between 

premature deaths and 8-hour ozone levels below 0.061 ppm.  72 Fed. Reg. 

37,876/1, JA___; SP 6-15, JA____.  

The CD, EPA staff, and CASAC carefully evaluated these peer-reviewed 

studies and found them to provide credible and relevant grounds for decision.  See 

CD 8-76 to -78, JA____-__; SP 6-59 to -61, JA____-__; CASAC 10-24-06 Letter 

4-5, JA____-__.  The CD and staff further concluded that the associations found in 

these studies were generally consistent and robust (i.e., the effects shown are likely 

not due to other pollutants).  E.g., SP 3-11, 3-42 to -45, JA____, ____-__.  The 

specific studies cited above showed statistically significant associations between 

the ozone levels indicated and adverse effects, indicating that the evidence of the 

association was strong.   

EPA did not dispute the credibility or scientific quality of this mountain of 

epidemiological evidence.  Nor did EPA suggest that such studies are an 

insufficient basis for setting the NAAQS.  As noted above, EPA has sometimes set 

NAAQS based solely on epidemiological studies.  EPA‟s only explanation for 
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effectively dismissing these studies was an assertion that ozone‟s causal role in the 

observed effects became “increasingly uncertain at lower levels of exposure.”  

E.g., 73 Fed. Reg. 16,456/1, JA____.  On its face, this assertion provides no 

rational basis for dismissing the results, since a mere claim of “increased” 

uncertainty hardly translates to a finding that uncertainty is so great as to matter at 

any of the lower ozone levels studied.  See Massachusetts v. EPA, 549 U.S. 497, 

534 (2007) (mere assertion of uncertainty does not justify inaction unless agency 

finds that uncertainty prevents it from rendering a judgment).  Indeed, nowhere did 

EPA find or show that the uncertainty was “too great” to justify disregarding the 

adverse effects shown.  See ATA, 283 F.3d at 367.  Accordingly, it was arbitrary 

for EPA to disregard the epidemiological studies showing effects below 0.075 ppm 

on this basis.  State Farm, 463 U.S. at 52 (agency may not “merely recite the terms 

„substantial uncertainty‟ as a justification for its actions”). 

Further, EPA‟s effective disregard of the epidemiological studies at lower 

ozone levels was not supported by any evidence that the epidemiological studies 

themselves were any less compelling or reliable at lower ozone levels.  The 

Criteria Document found ozone was “likely causally related to the various 

respiratory health outcomes” shown in those studies, without limiting that finding 

to studies at higher levels.  CD 7-175, JA____; accord SP 3-73 (CD finds the 

epidemiologic studies “support a likely causal association between short-term O3 
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exposure and mortality”), JA____.  CASAC likewise found that adverse health 

effects “due to” ozone were found in “the broad range of epidemiologic and 

controlled exposure studies,” citing the Staff Paper Appendix from which Table 1 

above is excerpted.  CASAC 10-24-06 Letter 3-4, JA____-__.  The Staff Paper 

further found that 0.060 ppm ozone was “a level likely to cause adverse effects in 

sensitive groups.”  SP 6-61 (emphasis added), JA____; see also id. 6-9, JA____.  

EPA did not dispute these specific Criteria Document, CASAC, and Staff Paper 

findings, much less provide a reasoned explanation for disregarding them.  See 42 

U.S.C. §7607(d)(3). 

EPA‟s effective dismissal of the epidemiological studies at lower ozone 

levels was apparently based on the unsupportable rationale that only the chamber 

studies at and above 0.080 ppm provided credible evidence that ozone caused 

adverse effects, and therefore causation became increasingly uncertain at lower and 

lower ozone levels below 0.080 ppm.  73 Fed. Reg. 16,483/2, JA___.  This 

rationale arbitrarily ignored the Adams chamber studies, which clearly did show a 

causal connection between lung decrements and ozone levels as low as 0.060 ppm.  

Further, chamber studies plainly are not the only evidence of causation: 

epidemiological and toxicological studies are probative as well.  SP 3-86, JA____; 

RTC 36, JA____.  CASAC accordingly observed that chamber studies “are not the 

only measures…of the adverse health effects induced by ozone exposure.”  
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CASAC 10-24-06 Letter 4, JA____.  Indeed, epidemiological studies can assess 

ozone‟s causation of real world impacts that chamber studies do not assess, 

including hospitalizations, aggravated impacts of ozone when inhaled with other 

pollutants (much as some drugs can be more dangerous when taken with others), 

and impacts on sensitive persons such as severe asthmatics and children who (for 

ethical reasons) are not tested in chamber studies.  See CD 5-65 (epidemiology is 

“[t]he only disciplinary approach than can evaluate a „real-world‟ complex 

mixture”), JA____; id. 7-1, JA____; AMA 4-6 (because ozone can have 

synergistic effects with other pollutants, chamber studies using only ozone may 

give “an understated effect of ozone on public health”), JA____-__; Dkt-2031 at 2-

3 (comment from EPA Children‟s Health Protection Advisory Committee that 

chamber studies “do[] not reflect the dose-response characteristics of … the most 

sensitive subpopulations” and the standard may therefore be underprotective), 

JA____-__. 

3. EPA’s Disregard of Adverse Effects Shown in the Risk and 

Exposure Assessments at Ozone Levels Below 0.075 ppm Was 

Arbitrary. 

EPA also arbitrarily refused to rely on results of its exposure and risk 

assessments showing that, in just the few cities studied, tens of thousands more 

children would suffer adverse health effects under a 0.075 ppm standard than at 

0.070 and 0.064 ppm.  EPA justified its dismissive treatment of the risk assessment 
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results at lower ozone levels by asserting that the causal connection between ozone 

and adverse effects became more uncertain at lower ozone levels, 73 Fed. Reg. 

16,465/3, JA____—a rationale refuted above.  Moreover, EPA itself found that 

“these quantitative exposure and risk estimates, as well as the broader array of O3-

related health endpoints that could not be quantified … are important from a public 

health perspective and indicative of potential exposures and risks to at-risk 

groups.”  RTC 9, JA____.  Further, EPA acknowledged that the assessments would 

underestimate impacts.  73 Fed. Reg. 16,465/2, JA____.  EPA staff found that, 

even considering the “kind and extent of uncertainties,” the assessments were 

“appropriate for consideration as an input to the decisions on the O3 standard.”  SP 

6-21, JA____; see CASAC 10-24-06 Letter 4, 12 (risk assessment was “well done” 

and “balanced”), JA____, ____.  EPA did not rationally explain why the staff and 

CASAC were wrong in relying on the assessments, which included the analysis of 

impacts below 0.070 ppm.  See Am. Farm Bureau, 559 F.3d at 521 (noting 

importance of staff and CASAC recommendations for Court when reviewing EPA 

action).   

EPA‟s action was particularly irrational in disregarding the significant 

increase in adverse effects at 0.074 ppm as compared with 0.064 ppm, given that 

the agency did consider and give weight to adverse effects of comparable 

magnitude shown by the risk assessment at 0.084 ppm as compared with 0.074 
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ppm.  The risk assessment showed, among other things, that 40,000 more 

asthmatic children would suffer adverse effects at 0.084 ppm as compared with a 

standard of 0.074 ppm.  See 72 Fed. Reg. 37,860 tbl.2, JA____.  EPA judged that 

these additional incidents of adverse effects “would be higher than what is 

requisite to protect public health, including the health of at-risk groups, with an 

adequate margin of safety.”  73 Fed. Reg. 16,478/1, JA____.  Yet the agency 

arbitrarily failed to protect against an identical 40,000 increase in the number of 

asthmatic children suffering adverse effects at a standard of 0.074 ppm as 

compared with 0.064 ppm.  See Gen. Chem. Corp. v. United States, 817 F.2d 844, 

846 (D.C. Cir. 1987) (finding agency action arbitrary and capricious because it was 

“internally inconsistent”).   

4. EPA Failed to Rationally Justify Its Decision in Light of the 

Totality of Evidence Showing Adverse Effects Below 0.075 ppm. 

Not only did EPA arbitrarily dismiss the chamber studies, epidemiological 

studies, and exposure-risk assessments viewed separately, it also failed to 

rationally justify its decision in light of the large body of evidence viewed 

collectively.  Am. Farm Bureau, 559 F.3d at 525 (“Viewed in isolation, of course, 

the studies are far from conclusive.  Viewed together in the context of the studies 

the EPA considered,” EPA‟s decision to discount studies was arbitrary); Achernar 

Broadcasting Co. v. FCC, 62 F.3d 1441, 1446 (D.C. Cir. 1995) (“failure to weigh 

USCA Case #08-1204      Document #1369354            Filed: 04/17/2012      Page 44 of 156



 

 

 

30 

 

the entire record would constitute reversible error”); see also Ethyl Corp. v. EPA, 

541 F.2d 1, 38 n.80 (D.C. Cir. 1976) (en banc) (“inferences drawn from 

independent sources, different from each other, but tending to the same conclusion, 

not only support each other, but do so with an increased weight”) (citation and 

internal quotation marks omitted); Al-Adahi v. Obama, 613 F.3d 1102, 1105-06 

(D.C. Cir. 2010). 

The agency‟s failure to rationally consider the evidence as a whole is 

particularly evident in its arbitrary rationale for rejecting CASAC‟s advice.  EPA 

asserted that its choice of a level outside of the CASAC range was due to CASAC 

“placing different weight in two areas”:  the Adams studies and the risk 

assessment.  73 Fed. Reg. 16,483/1, JA____.  In reality, CASAC did not base its 

recommendation on just those “two areas” (though they provided compelling 

evidence, as discussed above) but on the “broad range of epidemiologic and 

controlled exposure [i.e., chamber] studies” linking low ozone levels to increased 

emergency department visits, hospitalizations, mortality, and respiratory symptoms 

associated with adverse health effects.  CASAC 10-24-06 Letter 3-4 (emphasis 

added), JA____-__.  Indeed, CASAC stated that it “considers each of these 

findings to be an important indicator of adverse health effects.”  Id. 4 (emphasis in 

original), JA____.  CASAC cited the Criteria Document, Staff Paper, and its own 

analyses as providing “overwhelming scientific evidence” in support of the 0.060-
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0.070 ppm recommendation.  CASAC 3-26-07 Letter 2 (emphasis added), JA____.  

EPA nowhere rationally explained why CASAC‟s reading of the whole body of 

evidence was flawed.  42 U.S.C. §7607(d)(3) (EPA must explain reasons for 

differing from CASAC). 

Nor did the agency conduct a meaningful collective analysis of the evidence 

of its own.  EPA summarized its overall rationale by asserting that a standard lower 

than 0.075 ppm “would only result in significant further public health protection if 

… there is a continuum of health risks” in areas with ozone levels well below those 

in the “key controlled human exposure studies” (in EPA‟s view, only those 

chamber studies at and above 0.080 ppm), and “if the reported associations 

observed in epidemiological studies are, in fact, causally related to O3 at those 

lower levels.”  73 Fed. Reg. 16,483/2, JA____.  The agency said it was “not 

prepared to make these assumptions.”  Id., JA____.  This rationale plainly does not 

confront the evidence collectively, as it completely ignores the Adams studies, fails 

to address the causation findings in the Criteria Document and Staff Paper (which 

were themselves based on a collective view of the evidence, SP 6-6, 6-14 to -17, 

JA____, ____-____), and fails to explain why, in light of all the evidence, EPA 

was “not prepared” to make the allegedly necessary assumptions.   

The rationale further relied on two arbitrary and untenable premises:  First, 

that adverse effects shown below 0.075 ppm can be disregarded due to the alleged 
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absence of a “continuum of health risks,” and second that none of the adverse 

effects shown in the epidemiological studies at ozone levels below 0.075 ppm are 

due to ozone.  As to the first, EPA elsewhere in the rule expressly found that there 

is a continuum of health risks from ozone.  73 Fed. Reg. 16,474/1-2 (“given that 

there is a continuum of effects associated with exposures to varying levels of O3, 

the extent to which public health is affected by exposure to ambient O3 is related to 

the actual magnitude of the O3 concentration”), 16,475/1 (same), JA____, ____.  

The agency‟s refusal to recognize such a continuum later in the same notice is 

therefore arbitrary.  See Gen. Chem. Corp., 817 F.2d at 846.  Further, even if no 

“continuum” existed, that would hardly justify disregarding the exposure and 

epidemiological studies showing adverse effects due to ozone exposures below 

0.075 ppm.  The findings of these studies are not extrapolations based on some 

assumed continuum, but observations of actual health impacts from real world 

exposures of people to ozone at various levels below 0.075 ppm.  

As to the second premise, EPA failed to rationally explain why the 

“overwhelming” evidence cited by CASAC of adverse effects due to ozone below 

0.075 ppm was not credible.  EPA‟s own staff found that ozone likely caused 

adverse effects at levels as low as 0.060 ppm.  SP 6-61, JA____.  Moreover, as 

more fully discussed above, there is no EPA finding (or rational support for a 

finding) that uncertainty at 0.060, 0.070, or other identified ozone levels below 
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0.075 ppm is so great as to negate the credibility of the large body of studies 

showing adverse effects due to ozone at those levels.   

B. EPA Illegally and Arbitrarily Failed to Provide an Adequate Margin of 

Safety in the Primary Standard. 

Even assuming arguendo that there were material uncertainties in the 

scientific evidence of adverse effects at ozone levels below 0.075 ppm, EPA 

illegally and arbitrarily resolved them in favor of a less protective standard, thus 

failing to provide “an adequate margin of safety,” 42 U.S.C. §7409(b)(1).  

Congress “specifically directed” EPA “to protect against … effects whose medical 

significance is a matter of disagreement.”  Lead Indus., 647 F.2d at 1154; accord 

NRDC v. EPA, 824 F.2d 1146, 1152 (D.C. Cir. 1987) (en banc) (discussing 

legislative history).  A margin of safety must be provided to “protect the public 

health from the pollutant‟s adverse effects—not just known adverse effects, but 

those of scientific uncertainty or that ‘research has not yet uncovered.‟”  

American Lung, 134 F.3d at 389 (emphasis added; citations omitted).    

Here, EPA completely failed to consider or explain how its chosen standard 

of 0.075 ppm provided an adequate margin of safety against adverse effects that it 

deemed to be less certain at lower ozone levels.  As CASAC noted, the “Staff 

Paper does not address the issue of a margin of safety” in discussing possible 

NAAQS levels, CASAC 3-26-07 Letter 2 (emphasis in original), JA____, nor did 
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EPA in the final rule, asserting without explanation that a 0.075 ppm standard 

“would be sufficient to protect public health with an adequate margin of safety,” 

73 Fed. Reg. 16,483/2, JA____.  The agency‟s bare assertion does not suffice as a 

reasoned explanation.  See, e.g., Verizon Telephone Cos. v. FCC, 570 F.3d 294, 

304 (D.C. Cir. 2009) (“conclusory statements that … factors are being considered 

cannot substitute for…reasoned explanation”) (citation and internal quotation 

marks omitted).  Indeed, EPA‟s decision is devoid of any showing that the agency 

set any margin of safety at all.  EPA failed to explain how the margin of safety 

language in §109(b) of the Act caused the agency to set the standard differently 

than it would have in the absence of such language.   

Rather than setting a margin of safety to protect against the adverse effects 

that EPA deemed less certain, the agency unlawfully and arbitrarily opted to 

provide no protection against those effects at all.  As noted above, EPA arbitrarily 

rejected consideration of standard levels below 0.070 ppm.  Further, in choosing 

between 0.070 and 0.075 ppm, EPA opted for the less protective number, despite 

finding that there were “likely to be fewer exposures” of concern for asthmatic 

children at 0.070 than at 0.075 ppm (78,000 fewer), and despite risk assessment 

findings that among all school-age children in those twelve cities, at least 80,000 

more would suffer lung decrements considered adverse by CASAC at a standard of 

0.075 than at 0.070 ppm.  See 73 Fed. Reg. 16,481/3, JA____; 72 Fed. Reg. 37,860 
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tbl.2, JA____; see also SP 6-65 tbl.6-8, JA____.  The agency does not and cannot 

explain how setting the standard to allow these additional adverse effects provides 

the margin of safety mandated by the Act.  Nor has EPA explained how choosing 

the less protective standard comports with the Act‟s “„preventative‟ and 

„precautionary‟” approach to setting NAAQS.  American Lung, 134 F.3d at 389 

(quoting Lead Indus., 647 F.2d at 1155), 392 (EPA “has the heaviest of 

obligations” to explain reasoning). 

II. EPA’S SECONDARY OZONE NAAQS IS NOT REQUISITE TO 

PROTECT WELFARE. 

As further set forth below, EPA‟s adoption of a secondary ozone standard 

identical to the primary was unlawful, arbitrary, and contrary to recommendations 

from CASAC (voting unanimously), the National Academy of Sciences, the 

National Park Service, and the agency‟s own staff. 

A. EPA Acted Illegally and Arbitrarily in Failing to Identify the Level of 

Air Quality Requisite to Protect Against Adverse Vegetation Impacts. 

The Act requires EPA to “specify a level of air quality the attainment and 

maintenance of which … is requisite to protect the public welfare from any known 

or anticipated adverse effects.”  42 U.S.C. §7409(b)(2).  The Farm Bureau Court 

held that this language requires EPA to first identify the requisite level of 

protection for the affected welfare value (there, visibility), and then set the 

USCA Case #08-1204      Document #1369354            Filed: 04/17/2012      Page 50 of 156



 

 

 

36 

 

secondary NAAQS to achieve that level of protection.  559 F.3d at 529-30.  

“EPA‟s failure to identify such a level when deciding where to set the level of air 

quality required by the revised secondary … NAAQS is contrary to the statute and 

therefore unlawful.  Furthermore, the failure to set any target level of visibility 

protection deprived the EPA‟s decisionmaking of a reasoned basis.”  Id. 530.  So 

too here.  EPA completely failed to identify a target level of vegetation protection 

requisite for protection of public welfare:  It set the secondary standard equivalent 

to the primary as a default approach, without even attempting to identify levels of 

foliar injury, plant growth impairment, and other adverse vegetation effects that 

would be tolerable and still represent a requisite level of welfare protection. 

EPA justified its approach on the ground that the revised primary standard 

would provide some additional protection for plants, that setting a separate 

secondary standard would involve significant uncertainties, and that the agency 

wanted to avoid the risk of adopting an overly protective standard.  73 Fed. Reg. 

16,500/1-2, JA___.  But this Court rejected the very same kinds of excuses in 

Farm Bureau, holding they did not overcome EPA‟s statutory duty to identify a 

target level of protection.  559 F.3d at 529-30 (alleged incidental welfare benefits 

from primary standard and uncertainties in selecting level of welfare protection did 

not overcome statutory mandate to identify a level of requisite welfare protection).  
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And as in Farm Bureau, EPA‟s failure to identify a target protection level for 

vegetation “deprived the EPA‟s decisionmaking of a reasoned basis.”  Id. 530. 

B. EPA’s Decision on the Secondary Standard Was Irrational 

EPA‟s decision to set the secondary standard identical to the primary was 

also irrational because it conflicted with EPA‟s (and CASAC‟s) findings and 

conclusions.  The agency found that the 1997 standards allowed ozone levels that 

caused adverse effects, including “visible [leaf] injury and seedling and mature tree 

biomass loss,” “impaired ability of many sensitive species and genotypes … to 

adapt to or withstand other environmental stresses,” and “premature plant death.”  

73 Fed. Reg. 16,496/2, JA___.  EPA further found that a cumulative, seasonal 

ozone standard would “better reflect[] the scientific information on biologically 

relevant exposures for vegetation,” than the 8-hour standard.  Id. 16,494/1, JA___.  

CASAC and EPA staff unequivocally concluded that it was “not appropriate” to 

continue using the primary standard‟s 8-hour averaging time for the secondary O3 

standard, and that a cumulative, seasonal, concentration weighted form should be 

used instead.  CASAC 10-24-06 Letter 7, JA____; SP 8-15, JA____.   

In the final rule, the agency agreed with comments stating that “neither the 

existing secondary standard for ozone nor the proposed primary standards are 

requisite to protect against adverse welfare effects on vegetation and forested 

ecosystems,” and that “„CASAC and Staff … amply justified the need for a 
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separate cumulative seasonal welfare standard to protect against these effects, 

rather than relying solely on the primary standards to provide such protection.‟”  

73 Fed. Reg. 16,498/2-99/1, JA____-__.  The agency further found that the form of 

the primary standard was not biologically relevant to protection of vegetation, and 

that “ozone-related effects on vegetation … are not appropriately characterized by 

the use of a short-term (8-hour) daily measure of ozone exposure.”  Dkt-7130 at 4, 

JA____.  Given these findings, EPA‟s decision to nonetheless adopt a secondary 

standard identical to the primary was wholly arbitrary.  State Farm, 463 U.S. at 43. 

Further, EPA‟s own analysis showed that its chosen secondary standard (the 

0.075 ppm primary standard) would allow significant vegetation and ecosystem 

damage, including tree growth impairment and leaf damage.  EPA observed that 

“significant biomass loss” had been found at 8-hour ozone levels well below 0.072 

ppm—substantially lower than the standard EPA adopted.  RTC 126, JA___.  Even 

at an 8-hour standard of 0.070 ppm—significantly more stringent than what EPA 

adopted—the agency found that “visible foliar injury would still occur in many 

areas,” and 15 states would still experience ozone exposures associated with 10% 

growth loss, an effect level found by EPA staff to be significant and potentially 

adverse.  72 Fed. Reg. 37,889, 37,892, 37,894, JA____, ____, ____.  EPA did not 

even attempt to explain how its even less protective primary standard of 0.075 ppm 

could provide requisite protection in light of these findings, nor could it. 
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C. EPA’s Attempts to Justify Its Secondary Standard Were Groundless. 

EPA‟s rationalizations for its secondary standards decision lack any lawful 

or reasoned basis.  EPA cited uncertainties in deciding on the appropriate level for 

separate cumulative standard, 73 Fed. Reg. 16,500/1-2 (concluding that “uncertain 

benefits” of cumulative standard means cumulative standard “may be more than 

necessary to provide the requisite degree of protection”), JA____, but did not 

contend, much less show, that these alleged uncertainties were so great as to 

prevent EPA from setting a requisite level.  See Coalition of Battery Recyclers 

Ass’n v. EPA, 604 F.3d 613, 621 (D.C. Cir. 2010) (in face of uncertainty, EPA 

must use its judgment to meet the statutory mandate to set standards).  Moreover, 

EPA‟s “uncertainty” rationale lacks a reasoned basis, given that CASAC, EPA 

staff, and the National Park Service were able to recommend specific ranges and 

levels for a cumulative standard based on the available data.  E.g., CASAC 3-26-07 

Letter 3 (range of 7.5-15 ppm-hours), JA____; SP 8-25 to -26 (range of 7-21 ppm-

hours), JA____-__; NPS 4-6 (“strongly” recommending a level at the lower end of 

CASAC range, based on evidence of ozone damage to plants at that lower level, 

and fact that trees in 291 parks would be threatened at higher levels), JA____-__.  

Staff further identified specific considerations to inform EPA‟s judgment on the 

level to pick for the cumulative standard, including the low levels at which visible 
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foliar injury can occur and the extent to which a secondary standard should be 

precautionary in nature.  SP 8-23, -24, -26 to -27, JA____, ___, ____-__. 

EPA did not even try to weigh the evidence or the factors identified by staff 

to identify a requisite level for the cumulative standard, instead merely asserting 

that uncertainties created “the potential for not providing the appropriate degree of 

protection.”  73 Fed. Reg. 16,500/1, JA___.  Such a “potential” hardly excused 

EPA from considering the relevant factors, nor did it provide any reasoned basis 

for choosing a form for the secondary standard that EPA itself found to be less 

relevant and appropriate than a cumulative standard to protect against adverse 

ozone impacts on plants.   

CONCLUSION AND RELIEF REQUESTED 

Petitioners respectfully request that this Court remand the 2008 ozone 

NAAQS to EPA for the reasons stated above,
6
 and set an expeditious schedule for 

corrective action as requested by petitioners New York et al.   

 

 

 

 

 

 

 

 

 

                                                 
6
 Petitioners also concur in the reasons presented by New York and allied State 

petitioners for finding EPA‟s 2008 ozone NAAQS decision arbitrary and unlawful.   
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CERTIFICATE REGARDING WORD LIMITATION 

 

 Counsel hereby certifies that, in accordance with Federal Rule of Appellate 

Procedure 32(a)(7)(C), the foregoing Proof Opening Brief of Petitioners contains 

8,938 words, as counted by counsel‟s word processing system. 

 

DATED: April 17, 2012 

/s/ David S. Baron   

David S. Baron 
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Statutes 

42 U.S.C. § 7408 

42 U.S.C. § 7409 

42 U.S.C. § 7602 

42 U.S.C. § 7607 
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FEDERAL ENVIRONMENTAL LAWS
CAA § 107

“(3) to ensurethatthe schedulefor implementationof
the July 1997 revisions of. the amhientair quality stan-
dards for particulatematter and the schedule for the
EnvironmentalProtectionAgency’s visibility regulations
relatedto regionalhazeareconsistentwith the timetable
for implementationof suchparticulatematterstandardsas
setforth in the President’sImplementationMemorandum
datedJuly16, 1997.
“Sec.6102. Particulate matter monitoring program.
“(a) Throughgrantsundersection 103 of the CleanAir

Act [section7403 of this title] the Administrator of the
Environmental Protection Agency, shall use appropriated
fundsno later than fiscal year 2000 to fund 100 percentof
the costof the establishment,purchase,operationandmain-
tenanceof a PM25 monitoringnetwork necessaryto imple-
ment the nationalambientair quality standardsfor PM25
undersection109 of theCleanAir Act. This implementation
shall not result in a diversion or reprogrammingof funds
from other Federal,Stateor local CleanAir Act activities.
Any fundspreviouslydivertedor reprogrammedfromsection
105 CleanAir Act [section7405 of this title] grantsfor PM25
monitors mustbe restoredto Stateor local air programsin
fiscal year1999.

“(b) EPA andtheStates,consistentwith their respective
authoritiesunderthe CleanAir. Act [Act July 14, 1955, ch.
360,69 Stat.322,which is classifiedgenerallyto section7401
et seq. of this title], shall ensurethatthe nationalnetwork
(designatedin subsection(a)) which consistsof the PM25
monitors necessaryto implementthe national ambientair
qualitystandardsis establishedby December31, 1999.

“(c)(1) TheGovernorsshall berequiredto submit desig-
nationsreferredto in section107(d)(1) of theCleanAir Act
[subsec.(d)(1) of this section]for eachareafollowing promul-
gation of the July 1997 PM25 nationalambientair quality
standardwithin 1 yearafterreceiptof 3 yearsof air quality
monitoringdataperformedin accordancewith anyapplicable
Federalreferencemethodsfor therelevantareas. Only data
from the monitoring network designatedin suhsection(a)
andother FederalreferencemethodPM25 monitorsshallbe
consideredfor such designations. Nothing in the previous
sentenceshall be construedas affectingthe Governor’sau-
thority to designatean areainitially as nonattainment,and
theAdministrator’sauthority to promulgatethe designation
of an areaas nonattainment,undersection.107(d)(1) of the
CleanAir Act [subsec.(d)(1) of this sectioni, basedon its
contributionto ambientair quality in anearbynonattainment
area.

• “(.2) For any areadesignatedasnonattainmentfor the
July 1997 PM25 nationalambientair quality standardin
accordancewith the scheduleset forth in this section,
notwithstandingthetime limit prescribedin paragraph(2)
of section169B(e)of theCleanAir Act [section7492(e)(2)
of this title], the Administratorshall require Stateimple-
mentationplanrevisionsreferredto in suchparagraph(2)
to be submittedat thesametime asStateimplementation

• plan revisionsreferredto in section172 of the CleanAir
Act [section7502 of this title] implementingthe revised
nationalambientair quality standardfor fine particulate
matterarerequiredto besubmitted. For any areadesig-
natedasattainmentor unclassifiablefor suchstandard,the
Administratorshall requirethe Stateimplementationplan

• revisionsreferredto in suchparagraph(2) to besubmitted
1 yearafter theareahasbeenso designated.Thepreced-

ing provisions of this paragraphshall not precludethe
implementationof the agreementsand recommendations
setforth in the GrandCanyonVisibility TransportCoin-
missionReportdatedJune1996.
“(d) TheAdministratorshall promulgatethedesignations

referredto in section107(d)(1) of theCleanAir Act [subsec.
(d)(1) of this section]for eachareafollowing promulgationof
the July 1997 PM25 nationalambientair quality standardby
the earlierof’ 1 yearafter the initial designationsrequired
under subsection(c)(1) are requiredto be submitted or
December31, 2005.

“(e) TheAdministratorshall conductafield study of the
ability of thePM25 FederalReferenceMethod to differenti-
ate thoseparticlesthat arelargerthan 2.5 microgramsin
diameter. This studyshall becompletedandprovidedto the
Committee on Commerceof the Houseof Representatives
andtheCommitteeon EnvironmentandPublicWorksof the
UnitedStatesSenateno laterthan2 yearsfromthe dateof
enactmentof thisAct [June9, 1998].

“Sec.6103. Ozonedesignationrequirements.
“(a) The Governors shall berequiredto submitthedesig-

nationsreferredto in section107(d)(1)of theCleanAir Act
[subsec.(d)(1) of this section]within 2 yearsfollowing the
promulgationof the July 1997 ozone national ambientair
quality standards.

“(b) The Administrator shall promulgatefinal designa-
tions no later than 1 . year after the designationsrequired
undersubsection(a) arerequiredto besubmitted.

“Sec. 6104. Additional provisions.
“Nothing in sections6101 through6103 [set out abovein

this note] shall be construedby the Administratorof Envi-
ronmentalProtectionAgencyor any court, State,or person
to affect anypendinglitigation or to be aratification of the
ozoneor PM25 standards.”

Modification or Rescissionof Rules,Regulations,Orders,
Determinations, Contracts, Certifications, Authoriza-
tions, Delegations,and Other Actions

Ail rules, regulations, orders,determinations,contracts,
certifications, authorizations,delegations,,or other actions
duly issued,made,or takenby or pursuantto Act July 14,
1955,theCleanAir Act, asin effect immediatelyprior to the
dateof enactmentof Pub.L.95—95 [Aug.7, 1977] to continue
in full force andeffect until modified or rescindedin accor-
dancewith Act July 14, 1955, as amendedby Pub.L. 95—95
[this chapter],seesection406(b) of Pub.L. 95-95, setout as
an Effective andApplicability Provisionsof 1977 Acts note
undersection7401 of this title.

§ 7408.

[CAA § 108]
(a) Air pollutant list; publication and revision by

Administrator; issuanceof air quality crite-
ria for air pollutants

(1) For the purpose of establishing national pri-
mary and secondary ambient air quality standards,
theAdministratorshallwithin 30 daysafterDecember
31, 1970, publish, and shall from time to time thereaf-
ter revise, a list which includes each air pollutant—
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(A) emissionsof which, in hisjudgment,causeor
contributeto air pollution which mayreasonablybe
anticipatedto endangerpublic health or ~welfare;

(B) the presenceof which in the ambient air
resultsfrom numerousor diversemobile or station-
arysources;and

(C) for which air quality criteria had not been
issuedbeforeDecember31, 1970, butfor which he
plans to issueair quality criteria underthis section.
(2) The Administratorshall issueair quahtycrite-

ria for an air pollutantwithin 12 months~afterhe has
includedsuchpollutant in a list i~nder~paragraph(1).
Air qualitycriteriafor anair, pollutantshallaccurately
reflectthe latestscientificknowledgeuseful in indicat-
ing’ the kind anc~ extentof ~ll identifiable effects on
public healthor welfar~ which may be expectedfrom
the presenceof suchpollutant in the ambient sir, in
varying quantities. The criteria for an air pollutant,
to the extent practicable, shall include information
on—

(A) thosevariablefactors(including atmospheric
conditions) which of themselvesor in combination
with otherfactors may alter the effects on public
healthorwelfareof suchair pollutant;

(B) the typesof air pollutantswhich,whenpres-
ent in the ‘atmosphere,rnay’interactwith suchpollu-
tant to produce‘ail adverseeffectonpublic healthor
welfare; and

(C) any kifown or anticipatedadver~eeffects on
welfare.

(b) Issuance by Administrator of information on
air pollution control techniques; standing
consultingcommitteesfor air pollutants; es-
tablishment; membership

(1) Simultaneouslywith the~issuanceof criteriaun-
der subseetion~(a) of this section,the Administrator
shall, after 9consult~tion with appropriateadvisory
committeesand Federaldepartmentsand agencies,
issueto the Statesandappropriateair pollution con-
trol agenciesinformation on air pollution control tech-
niques,which information shall include datarelating
to the cost of installation and operation, energyre-
quirements,emissionreductionbenefits, andenviron-
mental impact •of the emissi6n control’ technology.
Suchinformation shall includesuchdataas are avail-
ableon availabletechnologyand alt~rnafivemethods
of preventionandcontrolof air pollution. ~Suchinfor-
mation shall also include data on alternativefuels,
processes,andoperatingmethodswhich will result in
eliminationor significantreductionof emissions.

‘(2) in order to assistin the developmentof infor-
mationon pollution control techniques,the Adminis-
trator may establisha standingconsultingcommittee
for each air pollutant included~in ‘a list published
pursuantto subs~ction(a)(1) of this section,’ which

42 § 7408
CAA § 108

shall be comprisedof technicallyqualified individuals
representativeof State and local governments,indus-
try, andthe academiccommunity. Eachsuchcommit-
teeshall submit, as appropriate,to the Administrator
informationrelatedto that requiredby paragraph(1).

(c) Review,modification, and reissuanceof criteria
or information

The Administratorshall from time to time review,
and, as appropriate,modify, and reissueany criteria
or information on control- techniquesissuedpursuant
to this section. Not later than ~ix months after
August.7,’ 1977, the Administrator shall reviseand
reissuecriteria relatingto concentrationsof NO2 over
suchperiod(not more thanthreehours)as he deems
appropriate. Suchcriteria shall includea discussion
of nitric andnitrous acids, nitrites; nitrates,nitrosa-
mines,andothercarcinogenicandpotentiallycarcino-
genicderivativesof oxidesof.nitrogen.

(d) Publicationin FederalRegister;,availability of
copiesfor generalpublic

The issuanceof air quality ciiteria andinformation
on alr pollution control’techniquesshallbe announced
in the FederalRegister and copies shall be made
availableto thegeneralpublic.

(e) Transportation planning and guidelines
The Administratorshall,after‘consultationwith the

Secretaryof Transportation,andafterprovidingpub-
lic noticeandopportunityfor comment,andwith State
andlocal officials, within ninemonthsafterNovember
15, 1990, and periodically thereafteras necessaryto
maintaina continuoustransportation-airquality plan-
ning process,“update the’ June 1978 Transportation—
Air Quality PlanningGuidelinesandpublishguidance
on thedevelopmentandimplementationof transporta-
tion’ and other measuresnecessaryto demonstrate
andmaintainattainmentof nationalambientair quali-
ty standards. Such guidelinesshall include informa-
tion on—

(1) methodsto identify and evaluatealternative
planningandcontrolactivities;

(2) methodsof reviewingplans on a regularbasis
as~conditionschangeor newinformation is present-
ed;

(3) identification ‘of funds and other resources
necessaryto implement the plan, including inter-

‘agency agreementson providing ‘such funds and
resources;

(4) methodsto assureparticipationby the public
in all phasesof theplanningprocess;and

(5) suchothermethodsas the Administratorde-
terminesnecessaryto carry out a continuousplan-
~ningprocess.
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(1) Information regarding processes,procedures,
and methods to reduce or c~ontrol pollutants
in transportation; reduction of mobile source
related pollutants; reduction of impact on
public health

(1) TheAdministratorshallpublishandmakeavail-
ableto appropriateFederal,State,and local environ-
mentalandtransportationagenciesnot laterthan one
yearafterNovember15, 1990, and from time to time
thereafter—

(A) information prepared,as appropriate,in con-
sultationwith the Secretaryof Transportation,and
after providing public notice and opportunity for
comment,regardingthe formulation and emission
reduction potential~oftransportationcontrol mea-
suresrelatedto criteria pollutantsandtheir precur-
sors,including,butnot limited to—

(i) programsfor improvedpublic transit;
(ii) restrictionof certain roadsor lanesto, or

constructionof such roads or lanesfor use by,
passengerbusesor highoccupancyvehicles;

(iii) employer-basedtransportation manage-
mentplans,includingincentives;

(iv) trip-reductionordinances;
(v) traffic flow improvement programs that

achieveemissionreductions;
(vi) fringeand transportationcorridor parking

facilities servingmultiple occupancyvehicle pro-
gramsor transitservice;

(vii) programsto limit orrestrictvehicleusein
downtown areasor other areasof emissioncon-
centrationparticularly during periods of peak
use;

(viii) programsfor the provisionof all forms of
high-occupancy,shared-rideservices;

(ix) programsto limit portionsof roadsurfaces
or certainsectionsof themetropolitanareato the
use of non-motorizedvehiclesor pedestrianuse,
both asto time andplace;

(x) programsfor securebicycle storagefacili-
ties and other facilities, including bicycle lanes,
for the convenienceandprotectionof bicyclists,in
both public andprivateareas;

(xi) programsto control extendedidling of ve-
hicles;

(xii) programsto reducemotor vehicle emis-
sions, consistentwith subchapterII of this chap-
ter, which arecausedby extremecoldstart condi-
tions;

(xiii) employer-sponsoredprogramsto permit
flexible work schedules;

(xiv) programs and ordinances to facilitate
non-automobiletravel,provisionandutilizationof
masstransit,andto generallyreducetheneedfor
single-occupantvehicletravel, aspartof transpor-
tation planningand developmentefforts of a lo-
cality, includingprogramsandordinancesapplica-

ble to newshoppingcenters,specialevents,and
othercentersof vehicleactivity;

(xv) programsfor new constructionandmajor
reconstructionsof paths,tracks or areassolely
for theuseby pedestrianor othernon-motorized
meansof transportationwheneconomicallyfeasi-
ble and in the public interest. For purposesof
this clause, the Administrator shall also consult
with the Secretaryof the Interior; and

(xvi) programto’ encouragethe voluntary re-
moval from useandthe marketplaceof pre—1980
modelyearlight dutyvehiclesandpre—1980mod-
el light,duty trucks.
(B) information on additionalmethodsor strate-

gies that will contributeto the reductionof mobile
sourcerelatedpollutantsduring periods in which
any primary ambient air quality standardwill be
exceededand during episodesfor which an air
pollution alert, warning, or emergencyhas been
declared;

(C) informationon othermeasureswhich maybe
employedto reducethe impact on public healthor
protectthehealthof sensitiveor susceptibleindivid-
uals or groups; and

(D) information on the extentto which any pro-
cess, procedure,or method to reduce or control
such air pollutant may cause an increasein the
emissionsor formation of anyotherpollutant.
(2) In publishingsuch information the Administra-

tor shallalso includean assessmentof—
(A) the relative effectivenessof such processes,

procedures,andmethods;
(B) the potential effectof suchprocesses,proce-

dures,andmethodson transportationsystemsand
theprovisionof transportationservices;and

(C) the environmental,energy,and‘economicim-
pact of such processes,procedures,andmethods.

(3) Repealed. Pub.L. 105—362,Title XV, § 1501(b),
Nov. 10, 1998, 112 Stat.3294.)

(4) Repealed. Pub.L. 105—362,Title XV, § 1501(b),

Nov. 10, 1998, 112 Stat.3294.)

(g) Assessmentof risks to ecosystems
The Administratormay assessthe risks to ecosys-

temsfrom exposureto criteriaair pollutants(asiden-
tified by the Administratorin theAdministrator’s sole
discretion).

(h) RACT/BACT/LAER clearinghouse
The Administratorshall makeinformation regard-

ing emissioncontrol technologyavailableto the States
and to the generalpublic througha centraldatabase.
Such information shall include all control technology
information receivedpursuantto Stateplan provisions

42 § 7408
CAA § 108
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requiringpermitsfor sources,includingoperatingper-
mits for existingsources.
(July 14, 1955, c. 360, Title I, § 108,as addedDec.31, 1970,
Pub.L. 91—604, § 4(a), 84 Stat. 1678, and amendedAug. 7,
1977,Pub.L.95—95, Title I, §§ 104, 105,Title IV, § 401(a),91
Stat. 689, 790; Nov. 15, 1990, Pub.L. 101—549, Title I,
§§ 108(a) to (c), (o), 111, 104 Stat. 2465, 2466, 2469, 2470;
Nov. 10, 1998,Pub.L. 105—362,Title XV, § 1501(b),112 Stat.
3294.)

HISTORICAL AND STATUTORY NOTES
Codifications

Sectionwas.foriaerlyclassified to section1857c—3 of this
title.

Referencein subsec. (e) in the original to “enactuientof
the CleanAir Act Amendmentsof 1989”hasbeencodifiedas
“November15, 1990” as manifestingCongressionalintent in
the dateof the enactmentof Pub.L. 101—549, Nov. 15, 1990,
104 Stat.2399,popularlyknownastheCleanAir ActAmend-
mentsof 1990.

Effective andApplicability Provisions
1990 Acts. Amendmentby Pub.L. 101—549 effective Nov.

15, 1990,exceptas otherwiseprovided, seesection711(b).of
Pub.L. 101—549, setout as anoteundersection7401 of this
title.

1977 Acts. Amendmentby Pub.L. 95-95effective Aug. 7,
1977, except as otherwise expresslyprovided, see section
406(d) of Pub.L.95-95, setout as anoteunder~section7401
of this title.

SavingsProvisions
Suits,actionsor proceedingscommencedunderthis chap-

ter asin effectprior to Nov. 15, 1990,not to abateby reason
of th~ taldng effect of amendmentsby Pub.L. 101—549,
exceptasotherwiseprovidedfor, seesection711(a)of Pub.L.
101—549, setout as anote under section7401 of this title.

Prior Provisions
A prior section108 of Act July 14, 1955, wasrenumbered

section115 by Pub.L.91—604andis setout assection7415 of
this title.

Modificationor Rescissionof Rules,Regulations,Orders,
Determinations, Contracts, Certifications, Authoriza-
tions,Delegations,andOtherActions

All rules, regulations, orders, determinations,contracts,
certifications, authorizations,delegations,or other actions
duly issued,made,or takenby or pursuantto Act July 14,
1955,the CleanAir Act, asin effect immediatelypriorto the
dateof enactmentof Pub.L. 95—95 [Aug.7, 1977]to continue
in full force andeffect until modified or rescindedin accor-
dancewith Act July 14, 1955,as amendedby Pub.L. 95—95
[this chapter],seesection406(b) of Pub.L. 95-95, setout as
an Effective andApplicability Provisionsof 1977 Acts note
undersection7401 of this title.

§ 7409. National primary and secondaryam-
bientair qualitystandards

[CAA § 109]
(a) Promulgation

(1) TheAdministrator—

42 § 7409
CAA § 109

(A) within 30 daysafterDecember31, 1970, shall
publishproposedregulationsprescribinga national
primaryambientair qualitystandardandanational
secondaryambientair quality standardfor eachair
pollutant for which air quality criteria havebeen
issuedprior to suchdate; and

(B) after a reasonabletime for interestedper-
sons to submit written commentsthereon (but ~io
later than 90 days after the initial publication of
such proposedstandards)shall by regulationpro:
mulgatesuch proposednationalprimary and sec-
ondary ambient air quality standardswith snch
modifications-ashedeemsappropriate.

(2) With respectto any air pollutant for which air
quality criteria are issuedafter December31, 1970,
the Administrator shall publish, simultaneouslywith
the issuanceof suchcriteriaandinformation,proposed
nationalprimary and secondaryambientair quality
standardsfor any-such pollutant. The procedure
provided for in paragraph(i)(B) of this subsection
shall apply to the promulgation of such standards.

(b) Protection of public health and welfare
(1) National primaryambientair qualitystandards,

prescribedundersubsection(a) of this sectionshall be
ambient air quality standardsthe attainment and
maintenanceof whichin thejudgmentof theAdminis-
trator, basedon such criteria and allowing an ade-
quatemargin of safety, are requisite to protect the
public health. Such primary standardsmay be re-
visedin thesamemanneraspromulgated.

-(2) Any national secondary ambient air quality
standardprescribedunder subsection(a) of this sec-
tion shall specifya level of air quality the attainment
and maintenanceof which in the judgment of the
Administrator,basedon such criteria, is requisiteto
protectthe public welfarefrom any known or antici-
patedadverseeffects associatedwith the presenceof
suchair pollutant in the-ambientair. Suchsecondary
standardsmay be revised in - the same manneras
promulgated.

(c) National primary ambient air quality standard
for nitrogen dioxide

The Administrator shall, not later than one year
after August7, 1977, promulgatea national primary
ambient air quality standardfor NO2 concentrations
over a periodof not more than3 hoursunless,based
on the criteria issued under section 7408(c) of this
title, hefinds that thereis no significantevidencethat
such a standardfor such a period is requisite to
protectpublic health.
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(d) Review and revision of criteria and standards;

independent scientific review committee; ap-
pointment; advisory functiohs

(1) Not later than December31, 1980, andat five-
yearintervalsthereafter,theAdministratorshallcom-
pletea thoroughreview of the criteria publishedun-
der section7408 of this title andthenationalambient
air quality standardspromulgatedunderthis section
and shall make such revisions in such criteria and
standardsandpromulgatesuchnewstandardsasmay
beappropriatein accordancewith section7408 of this
title andsubsection(b) of this section. The Adminis-
trator may review and revise criteria or promulgate
new standardsearlier or more frequently than re-
quiredunderthis paragraph.

(2)(A) TheAdministratorshall appointan indepen-
dent scientific review committeecomposedof seven
membersincludingat leastonememberof theNation-
alAcademyof Sciences,onephysician,andoneperson
representingStateairpollution controlagencies.

(B) Not laterthanJanuary1,1980,andat five-year
intervalsthereafter,thecommitteereferredto in sub-
paragraph(A) shall completea review of the criteria
published under section 7408 of this title and the
nationalprimary and secondaryambient air quality
standardspromulgatedunder this section and shall
recommendto the Administrator any new national
ambientair quality standardsandrevisionsof existing
criteria and standardsasmay be appropriateunder
section 7408 of this title and subsection(b) of this
section.

(C) Such committeeshall also (i) advisetheAdmin-
istrator of areas in which additional knowledge is
requiredto appraisethe adequacyandbasis of exist-
ing, new,or revisednationalambientair quality stan-
dards,(ii) describethe researchefforts necessaryto
provide the requiredinformation, (iii) advisethe Ad-
ministratoron therelativecontributionto air pollution
concentrationsof natural as well as anthropogenic
activity, and (iv) advise the Administrator of any
adversepublic health, welfare, social, economic, or
energy effectswhich mayresult from variousstrate-
gies for attainmentandmaintenanceof suchnational
ambientair quality standards.
(July 14, 1955, c. 360, Title I, § 109, asaddedDec. 31, 1970,
Pub.L. 91—604, § 4(a), 84 Stat. 1679, andamendedAug. 7,
1977,Pub.L.95—95, Title I, § 106, 91 Stat.691.)

HISTORICAL AND STATUTORY NOTES
Codifications

Sectionwasformerly classifiedto section1857c—4 of this
title.

EffectiveandApplicability Provisions
1977 Acts. Amendmentby Pub.L. 95—95 effectiveAug. 7,

1977, except as otherwiseexpresslyprovided, seesection
406(d) of Pub.L. 95-95, setout as a noteundersection7401
of this title.

Prior Provisions
A prior section109 of Act July 14, 1955,wasrenumbered

section116 by Pub.L.91—604andis setoutassection7416of
this title.

Modification or Rescissionof Rules,Regulations,Orders,
Determinations, Contracts, Certifications, Authoriza-
tions, Delegations,andOther Actions

All rules, regulations, orders, determinations,contracts,
certifications, authorizations,delegations,or other actions
duly issued,made,or takenby or pursuantto Act July 14,
1955,theCleanAir Act, asin effectimmediatelyprior to the
dateof enactmentof Pub.L.95-95[Aug.7,1977]to continue
in full force andeffect until modified or rescindedin accor-
dancewith Act July 14, 1955,as amendedby Pub.L. 95—95
[this chapter],seesection406(b) of Pub.L. 95-95, setout as
an Effective andApplicability Provisions of 1977 Acts note
undersection7401 of this title.

Role of SecondaryStandards
Pub.L.101—549, Title VIII, § 817,Nov. 15, 1990, 104 Stat.

2697, providedthat:
“(a) Report.—TheAdministrator shall requestthe Na-

tional Academy of Sciencesto preparea report to the
Congresson the role of national secondaryambientair
quality standardsin protectingwelfareandthe environment.
Thereportshall:

“(1) include information on the effects on welfareand
theenvironmentwhich arecausedby ambientconcentra-
tions of pollutantslisted pursuantto section108 [section
7408 of this title] andotherpollutantswhichmaybelisted;

“(2) estimatewelfareandenvironmentalcostsincurred
asaresultof sucheffects;

“(3) examine the role of secondarystandardsandthe
Stateimplementationplanningprocessin preventingsuch
effects;

“(4) determineambientconcentrationsof eachsuchp01-
lutantwhichwouldbe adequateto protectwelfareandthe
environmentfrom sucheffects;

“(5) estimatethe costs and other impactsof meeting
secondarystandards;and

“(6) considerothermeansconsistentwith thegoalsand
objectivesof theCleanAir Act [this chapter]whichmaybe
more effectivethan secondarystandardsin preventingor
mitigatingsucheffects.
“(b) Submission to Congress; comments; authoriza-

tion.—(1) The report shall be transmittedto the Congress
not later than 3 yearsafter the dateof enactmentof the
CleanAir Act Amendmentsof 1990 [Nov.15, 1990].

“(2) At least90 daysbeforeissuingareporttheAdminis-
tratorshall provideanopportunityfor publiccommenton the
proposedreport. TheAdministratorshall includein thefinal
report asummaryof thecommentsreceivedon theproposed
report.

“(3) Thereareauthorizedto be appropriatedsuchsums
asarenecessaryto carryout this section.”

TerminationofAdvisory Committees
Advisory committees establishedafter Jan. 5, 1973, to

terminatenot laterthantheexpirationofthetwo-yearperiod
beginning on the dateof their establishment,unless,in the
case of a committeeestablishedby the Presidentor an
officer of the Federal Government,such committeeis re-

FEDERAL ENVIRONMENTAL LAWS
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newedby appropriateactionprior to theexpirationof such
two-yearperiod,or in thecaseof acommitteeestablishedby
the Congress,its durationis otherwiseprovidedfor by law,
seesection14 of Pub.L.92—463,Oct. 6, 1972,86 Stat.776,set
out in Appendix2 to Title 5, GovernmentOrganizationand
Employees.

§ 7410. Stateimplementation plansfor nation-
al primary and secondary ambient
air quality standards

[CAA § 110]
(a) Adoption of plan by State; submissionto Ad-

ministrator; content of plan; revision; new
sources; indirect source review program;
supplemental or intermittent control systems

(1) Each State shall, after reasonablenotice and
public hearings,adoptandsubmit to the Administra-
tor, within 3 years (or such shorterperiod as the
Administratormay prescribe)after the promulgation~
of a nationalprimaryambientair qualitystandard(or
any revision thereof)under section7409 of t~iis title
for anyair pollutant, a planwhich providesfor imple-
mentation,maintenance,andenforcementof suchpri-
mary standardin each air quality control region(or
portion thereof)within suchState. In addition, such
State shall adopt and submit to the Administrator
(eitheras apartof a plan submittedunderthepreced-
ing sentenceor separately)within 3 years (or such
shorterperiod as the Administrator may prescribe)
afterthe promulgationof a nationalambientair quali-
ty secondarystandard(or revision thereof), a plan
which providesfor implementation,maintenance,and
enforcementof such secondarystandardin each air
qualitycontrol region(or portionthereof)within such
State. Unless a separatepublic hearingis provided,
eachState shall considerits plan implementingsuch
secondarystandardat the hearingrequired by the
first sentenceof this paragraph.

(2) Eachimplementationplan submittedby a State
underthis chaptershall beadoptedby the Stateafter
reasonablenoticeandpublic hearing. Eachsuchplan
shall—

(A) include enforceableemissionlimitations and
other control measures,means,or techniques(in-
cluding economicincentivessuch as fees, market-
able permits, andauctions of emissionsrights), as
well as schedulesandtimetablesfor compliance,as
may be necessaryor appropriateto meetthe appli-
cablerequirementsof this chapter;

(B) provide for establishmentand operation~of
appropriatedevices,methods,systems,and proce-
duresnecessaryto—

(i) monitor, compile, andanalyzedata on am-
bientair quality,and

(ii) upon request,makesuchdataavailableto
theAdministrator;

42 § 7410
CAA § 110

(C) includea programto providefor the enforce-
ment of the measuresdescribedin subparagraph
(A), and regulation of the modification and con-
structionof any stationary-sourcewithin the areas
coveredby the plan as necessaryto assurethat na-
tional ambient air quality standardsare achieved,
including a permit programas requiredin partsC
andD ofthis subchapter;

(D) containadequateprovisions—
(I) prohibiting, consistentwith the provisions

of this subchapter,any sourceor other type of
emissionsactivity within the Statefrom emitting
anyair pollutantin amountswhichwill—

(I) contributesignificantly to nonattainment
in, or interferewith maintenanceby, any other
Statewith respecttoanysuchnationalprimary
or secondaryambient,air quality standard,or

(II) interferewith measuresrequiredto be
includedin the applicableimplementationplan
for any other Stateunderpart C of this sub-

- chapterto preventsignificant deteriorationof
air qualityor to protectvisibility,
(ii) insuringcompliancewith theapplicablere-

quirementsof sections7426and7415 of this title
(relatingtointerstateand internationalpollution
abatement);
(E) provide (i) necessaryassurancesthat the

State (or, except where the,Administxator deems
inappropriate,the general purposelocal govern-
ment‘or governments,or a regional agencydesig-
natedby the State or generalpurposelocal~gov-
ernmentsfor such purpose)will have adequate
-personnel,funding, andauthorityunderState(and,
as appropriate,local) law to carry out such imple-
mentationplan (andis notprohibitedby any provi-
sion of Federal~‘or State law- from carrying out
such implementationplan or portion thereof), (ii)
requirementsthat-the State comply-with the re-
quirementsrespectingState boardsundersection
7428 of this title,~and (iii) necessaryassurances
that, where the State has relied on a local or
regional government, agency, or instrumentality
for the implementationof any’ plan provision, the
State hasresponsibility-for ensuringadequateim-
plementationof suchplan provision;

(F) require,asmaybeprescribedby theAdmin-
istrator—

(i) the installation,- maintenance,and replace-
ment of equipment,and the implementationof
othernecessarysteps,by ownersor operatorsof
stationarysources-to monitoremissionsfrom such
sources,

(ii) periodicreportson the natureandamounts
of emissionsandemissions-relateddatafrom such
sources,and -

(iii) correlation of suchreportsby the State
agencywith anyemissionlimitations or standards
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• “(IV) AsianAmericans.
“(V) Women.’
“(VT) DisabledAmericans.

“(ii) The presuniptionestablishedby clause(i) may’be
rebuttedwith respect.to aparticularbusinessconcernif it
is reasonablyestablishedthat theindividual or individuals
referred to in that clausewith respectto that business
concernarenot experiencingimpedimenisto establishing
or devdlopin~suchconcernas a iisstilt of the individual’s
identification as ~ memberof a group specifiedin that
clause.

“(C) The following institutions~are presumedto he dis-
advantagedbusinessconcernsfor purposesof subsection
(a):

“(i) Historically black cojiegesand.universities,and
collegesanduniversitieshavinga studentbod~Vin which
40 percentof the s~tudent§areHispanic.

“(ii) Minority institutions (as thattermis definedby
the’ Secretaryof Educationpursuant to the General
EducationProvisionAct (20 U.S.C. 1221 etseq.)[section
1221 et seq.of Title 20], Education).

“‘(iii) Private andvoluntary organizationscontrolled
by individuals who aresocially andeconomicallydisad-
vantaged.
“(D) A joint venturemaybe consideredto be a disad-

vantagedbusinessconcertunder subsection(a), notwith-
standingthesizeof suchjoint venture,if—

a party’ to the joint vettureis a disadvantaged
businessconcern;and .

“(ii) that party owns at least51.percentof thejoint
venture.

A personwho is not an economicallydisadvantagedindi-
vidual or adiWadvan&agedbusinesscbncern,asaparty to ~
joint ‘ventdre,may not im a party to morethan~ awarded
contractsin a fiscal year soleWby reasonof this stib~ara-
graph.

“(E) Nothingin this paragraphshallprohibit anymem-
ber of a racial or ethnic group that is not listed in
subparagraph(B)(i) from establishingthattheyhavebeen
impededin establishing.or developinga businessconcern
asaresultof racialorethnicdiscrimination.
“Sec. 1002. Use of quotasprohibited. Nothing in this

title [TitleX df Pub.L.101—594, Nov. 15, 1990,104 Stat.2708,
enactingtbis note] shall petniit or requiretheuseof quotas
or arequirementthat hasthe affect of aquotain detennin-
ing eligibility undetsection1001.”

Modification or Rescissionof Rules,Regulations,Orders,
Determinations, Contracts, ‘Certifications, Authoriza-
tions,Delegations,andOtherActions -

All rules, regulations,’orders, determinations,contracts,
certifications, authprizations,~delegations,or other actions
duly~issued,made,or takenby. or pursuar4to Act July 14,
1955,theCleanAir Act; asin effect immediuitPlyprior to the
dateof enactmentof Pub.L. 95—95 [Aug.7, 1977]to continue
in full force and effectuhtll modified or rescindedin ‘accor-
dancewith’ Act July 14) 1955, as amended‘by Pub.L. 95—95
[this chapter],seesection406(b) of Pub.L. 95-95, setout as
an Effective Dateof 1977 Acts note under section7401 of
this title.

§ 7602. Definitions

[CAA § 302]

Whenusedin this chapter—.
• ~. (a) The term“Administrator” meanstheAdmin-
istrator.of the EnvironmentalProtectionAgency.

• (b) The term “air pollution control agency”
meansanyof the following:

• (1) A single State agency designatedby the
Governor of 4hat State as the official. State’ air
pollution control agencyfor purposesbf’this ‘chap-
ter.

(2) An agency establishedby. two ~or more
Statesand having -substantialpowers or duties
pertaining to the preventionand control of air
pollution.

(3) A city, county, or othe% local government
health authority, or, in the case of any city,
county, or other local governmentin which therP
is ‘an agency‘ other‘than the ‘health authority
charged with responsibility’ for enforcing ordi-
‘nances or laws relating ‘to the prevention’and
control of air pollutidn,such’otheragei~cy;

(4) An agencyof two’ or niote municipAlities
located~inthe aame’Stateor in different States
and having,substantial‘powers or dutiespertain-

..ing to the preventionandcontrol of air pollution.
(5) .An agencyof anIndiantribe.

(c) The term “interstateair p6llution control agen
cy” means—

(1) an air pollution control agencyestablishedby
two or moreStates;or ‘

(2) an air pollution control.agencyof two or more
municipalitieslocatedin diff&~nt States.
(d) Thin term “State”m~ansa State,the District of

Co1umhia,~the Commonwealthof Puerto Rico, the
Virgin’ Islands, Guam,and’American S~unoaand in-
cludesthe Commonwealthof the Northern Mariana
Islands. ‘ “ “

(e) Theterm“person~~includesanindividua~ corpo-
ration, partnership,associatipn,‘State, iminicipality,
political subdivision of a State, and any’agency,de-
partment,or ‘instrumentalityof the UnitedStatesand
anyofficer, agent,or employeethereof.

(1) The term “municipality” meansa cit~,i, town,
borough,county; parish,district, or otherpublic’body
createdby or pursuantto Statelaw’”
‘(g) The term “air pollutant” meansany air pollu-

tion agentor combinatioti’of such agent&’ including
any physiml, chemical,biological, radioactive’(includ-
ing sburcetmaterial,specialnuclearmaterial, andby-
product material) substanceor matterwhich is emit-
ted into or otherwiseentersthe ambient air; Such
term includesany precursorsto the formation of<any
air pollutant, to the extent the Administrator has

Complete Annotation Materials, see Title 42. U.S.C.A.
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identified suchprecursoror precursorsfor thepartic-
ular purposefor which the term “air pollutant” is
used.

(h) All language referring to effects on welfare
includes,but is not limited to, effectson ~oils,water,
crops, vegetation,manmadematerials,animals, wild-
life, weather,.visibility, and climate, damageto and
deteriorationof property,.and hazardsto transporta-
tion, as well as effects on economicvalues and on
personalcomfort and well-being, whether causedby
transformation,conversion,or combinationwith other
air pollutants.

(i) The term “Federalland manager”means,with
reMpectto any lands in the UnitedStates,the Secre-
taryof the departmentwith authorityoversuchlands.

Ci) Except as otherwise expresslyprovided, the
terms“major stationarysource”and “major emitting
facility” meanany stationaryfacility or sourceof air
pollutantswhich directly emits, or hasthe potential to
emit, one hundredtons per 5~earor more of any air
pollutant (including any major emitting facility or
sourceof fugitive emissionsof any such,pollutant, as
determinedby ruleby theAdministrator).

(k). The terms “emission limitation” and “emission
standard” mean a requirementestablishedby the
Stateor the Administratorwhich limits the quantity,
rate,or concentrationof emissionsof air pollutantson
a continuousbasis,.includingany requirementrelating
to the operationor maintenanceof a sourceto assure
continuousemissionreduction,andany design,equip-
ment,work practiceor operationalstandardpromul-
gatedunderthis chapter..’

(1) The term “‘standardof performance”meansa
requirementof continuousemissionreductida,includ-
ing anyrequirementrelatingto the operationor main-
tenanceof a source to assurecontinuous emission
reduction.

(in) ‘Theterm “meansof emissionlimitation” means
a systemof continuousemissionreduction(including
the use of ‘specific technologyor fuels with specified
pollution characteristics).

• (n) .The term.“primary standardattainmentdate”
meansthedatespecifiedin the,applicableimplementa-
tion plan for the attainmentof a national primary
ambient air quality standardfor any air pollutant.

(o) Theterm “delayedcomplianceorder” meansan
order issuedby the Stateor by the Administrator to
an,existing stationary source, postponingthe date
requiredunderan applicableimplementationplan for
complianceby such sourcewith any requirementof
suchplan.

(p) The term “scheduleand timetable of compli-
ance”means~a scheduleof requiredmeasuresinclud-
ing an enforceablesequenceof actions or operations

leading to compliance with an emission limitation,
otherlimitation, prohibition,or standard.

(q) Forpurposesofthis chapter,the term “applica-
ble implementationplan” means‘the portion (or por-
tions) of the~ implementation plan,, or most recent
revision thereof,which hasbeenapproved~undersec-
tion 7410 of this title, or promulgatedunder section
7410(c) of this titla, or’ promulgatedor approvedpur-
suant“to, ,regulations promulgated under section
7601(d)of this title andwhich implementstherelevant
requirementsof this chapter.

(r) Indiantribe
The term “Indian tribe” meansany Indian tribe,

band,nation,or otherorganizedgtoupor community,
includinganyAlaskaNatiVe village, which is Federal-
ly recognizedas eligible for the specialprogramsand
savicesprovided by the’ United Stat4sto Indians
becauseof their statusasIndians.

(s) VOC
The term “VOC” meansvolatile organiccompound,

asdefined’by’ theAdministrator.

(t) PM—b
The term “PM—10” meansparticulatematterwith

an aerodynamicdiameterless than or equal to a
nominal ten micrometers,asmeasuredby such’meth-
od astheAdministratormaydetermine.

(ii) NAAQS andCTG
The term “NAAQS” meansnational ambient air

quality standard. The term “CTG” meansa Control
TechniqueGuideline published’b~ the Administrator
undersection7408of this title.

(v) NO~
Theterm “NO~” meansoxidesof nitrogen.

(w) CO
Theterm“CO” meanscarbonmonoxide.

(x) Smallsource
Theterm “small source”meansa sourcethatemits

less than 100 tons,of regulatedpollutantsperyear,or
any class of personsthat the Administrator deter-
mines, through regulation, generally lack ‘technical
ability or knowledgeregardingcontrol of air pollution.

(y) Federalimplementationplan
The term “Federal implementationplan”’ meansa

plan (or portionthereof)promulgated‘by the Adminis-
trator to fill all or a portion of a gap or otherwise
correct all or a portion of an inadequacyin a State
implementatiohplan, alA which includes enforceable
emissionlimitations’ or othercontrol measdres,means
or techniques(including economicincentives,suchas
marketablepermits or auctionsof emissionsallow-
ances), and provides for attainmentof the relevant
nationalambientair qualitystandard.

Complete Annotation Materials, see Title 42 LJ.S.C.A.
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• (5) Stationarysource
The term “stationary~source”meansgenerallyany

source of an air ~ollutant except those emissions
resultingdirectly from an intetnalcombustionengine
for transportationpurposesor from a nonroadengine
or nonroadvehicle as definedin section7550 of this
title.
(July 14, 1955, c.360, Title III, § 302, formerly § 9,asadded
Dec. 17, 1963, Pub.L. 88—206,§ 1, 77 Stat.400, renumbered
Oct. 20, 1965, Pub.L.89—272, Title- I, § 101(4), 79 Stat 992,
andamendedNov. 21; 1967,Pob.L. 90—148,.4 2, 81 Stat.504;
Dec. 31, 1970,Pub.L. 91404,§ 15(a)(1), (c)(1), 84 Stat. 1710,
171&, Aug. 7, 1977,Pub.L. 95—95, Title II, § .218(c),Title Ill,
§ 301, 91 Stat. 761, 769; Nov. 16, 1977, Pub.L. 95—190,
§ 14(aX76), 91 Stat. 1404; Nov. 15, 1990, PuLL. 101—549,
Title I, §§ 101(d)(4), 107(a), ‘(bt 108~), 109(h) Title III,
§ 302(e),Title VII, § 709, 104 Stat. 2409, 2464, 2468, -2470,
2574,2684.)

iSo in original.

HISTORICAL AND STATUTORY NOTES
Codifications

Section was formerly classified to section 185Th of this
title.

Effective and--AppLicabilityProvisions
1990 Acts. Amendmentby Pub.L.- 101—549 effective Nov.

15, 1990,exceptas otherwise~rovlded;seeaectibn711Th)of
Pub.L. 101—549,setout as a note undersection-7401 of this
title. .

1977.Acts. Amendmentby Pub.L. 95-95 effectiveAug. 7,
1977, except as otherwiseexpresslyprovided, see section
406(d) of Pub.L.95—95, setout asa noteundersection7401
ofthis title.

SavingsProvisions
Suits, actionsor proceedingscommencedunder this chap-

ter asin effectprior to Nov. 15, 1990,not to abateby reason
of. the taking effect of amendmentsby Pub.L.. 101—549,
exceptasotherwiseprovidedfor, seesection711(a)of Pub.L.
101—549, setout as anote under section7401 of this title.

Prior -Provisions
Provisidns simil~r P5 subsecs.~b)and (d) of this sectidn

werecontainedin aprior section1857e,ActJuly14, 1955, c.
360, § 6, 69 Stat.323,priorto thegeneralamendmentofthis
chapterby Pub.L.88—296.

§ 7603. Emergencypowers

[CAA § 393]

Notwithstandinganyotherprovisionof this chapter,
the Administrator, upon receipt of evidence that a
pollution sourceor combinationof sources(including
moving -sources)is presentingan imminent andsub-
stantial endangermentto public health or“welfare, or
the environment, may bring suit on behalf of the
United~Statesin the appropriateUnited Statesdis-
trict courtto immediatelyrestrainanyperson-causing
or -contributing to - the allegedpollution to~ stop the
emission of air ‘pollutafits causing-or contributing -to

42 § 7603
CAA 1-303

suchpollution or- to takesuchotheraction as may be
necessary.- If it is not practicableto assureprompt
protection.df public health or welfareor the environ-
ment by commencementof such a civil actipn, to
Administratormayissuesuchordersas maybeneces-
saryto protectpublichealthorwelfare- or theenviron-
ment. Prior -to taking any action underthis-section,
theAdministratorshallconsultwith appropriateState
and local authoritiesandattemptto confirm the aceu-
rimy of th~ information-on which the action proposcd
to be takenis based.~Ar. orderissu4dby theAdmin-
istrator under this section shall be - effectiVe upon
issuaureandshall remainin effectfor aperiodof not
morethan 60 days,unless,theAdministratorbringsan
action pursuantto the first sentenceof this section
before the expiration of thatperiod. - Wheneverthe
Administratorbrings-suchanactionwithin the60—day
period, such ordershall remainin effect for an addi-
tonal 14 days or for such longerperiod asmay be
authorized by the - court in which such action is
brought. - -

(July 14, 1955,c. 360,Title III, § 303,asaddedDec.-31,1970,
Pub.L.91—604, § 12(a), 84 Stat.1705, andamendedAug. 7,
1977,Pub.L. 95—95, Title III, § 302(a),91 Stat.770; Nov. 15,
1090,’ Pub.L. 101—549 Title VII, § 704, 104 Stat 2681.)

- — HISTORICAL AND STATUTORY NOTES
Codifications - -

Sectior whs formerly classifiedto section185Th—i of this
title.

EffectiveandApplicability Provisions
1990 Acts. Amendmentby Pub.L. 101—549 effective Nov.

15, 1990, exceptas otherwiseprovided, seesection711(b) of
Pub.L. 101—549, setout asa noteund6rsection7401 of this
title. ‘ - - - - -

-1977 Acts. AAiendment by Pub.L. 95—95 effective Aug. 7,
1977, except as otherwise expresslyprovided, see section
406(d) of Pub.L. 95-95, setout as anote undersection7401
of this title. - - - -

SavingsProvisions
Suits, actionsor proceedingicommencedunderthis chap-

ter asineffect’priorto Nov. 15, 1990,not to abateby reason
of the taldng effect of amendmentsby Pub.L.- 101—549,
exceptasotherwiseprovidedfor;seesection711(a)of Pub.L.
101—549, setdut as a note undersection 7401 of this title.

PriorProvisions -

A prior section303 of Act July 14, 1955, wasrentimbered
section310by Pub.L. 91—604, and is setout as section7610
of this title. - - -

Modificationor-Rescissionof Rules,Regulations,Orders,
Determinations, Contracts, Certifications, Authoriza-
tions,Delegations,addOtherActions -

All rules, regulations, orders,dderminations,contracts,
certifications;’ authorizations,delegations,’or other actiohi
duly issued,made,or takenby or>pursuantto A~t JdlSr 14,
1955,the CleanAir Act, asin effectimmediatelyprior to the
dateof enactmentof Pub.L.95-95 [Aug.7, 1977]to continue

Complete Annotation Materials, see Title 42 -U.S.C.A.
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§ 7607. Administrative proceedingsand judi-
cial review

[CAA§ 307]

(a) Administrative subpenas;confidentiality; wit-
nesses

In connectionwith any determinationundersection
7410(1)of this title, or for purposesof obtaininginfor-
mationunder section•7521(b)(4) or 7545(c)(3)’ of this
title, Any investigation,monitoring,reportingrequire-
ment, entry, complianCeinspection,ot administrative
enforcementproceedingunderthe 1 chapter’(including
but not limited to section 7413; ‘section 7414,section
742O~ sectiOn7429?section7477; section7524, section
7525, s&tion 7542;section7603, or section7606 of this
title),,2 ‘the Administratormay issuesubpenasfor the
attendanceand testimonyof witnessesand the pro-
ductionof relevantpapers,books,anddocume~ts,~and
he urny administeroaths:•Exceptfor enjissiob data,
upon a showingsatisfactory.to the Administratorby
suchowneror operatorthatsuchpapers,books,docu-
ments,•or information or particular=partthereof, if
made public, would divulge trade secretsor secret
processesof suchowneror operator,the Administra-
tor shall considersuch record, report, or information
or particularportionthereofconfidentialin accordance
with the purposesof section1905 of Title 18, except
that sill~h paper,book, document,or information may
be~disclosed to other offleers, employees,or autho-
rizedrepresentativesof th~’United States‘concerned
with carryingout this chapter,to personscarryingout
the National Academyof Sciences’studyand investi-
gation provided for in section 7521(c) of this title, or
whenrelevantin’ any proceedingunderthis chapter.
Witnessessummonedshall.be paid.th~ samefeesand
mileagethat iire paid witnesses,in the couits of the
Uxiited States. In case of contumacyor refusal to
obey a subpenaserved.•upon,any person,under this
subparagraph,the district court of the.United States
for any ~district.in which such person is found or
residesor transactsbusiness,uponapplicationby the
United States- and after notice to such person,‘shall
have’ ‘jurisdiction to’ issue an order requiting such
personhi 4~earand give testim6nybefore’ the Ad-
ministratorto ap~eat~itd’prbducepapers,books,and
documentabefore‘the Administrator,or both, andany
failure to obey such‘order of the court may ‘be pun-
ishedby suchcourtas a contemptthereof.

(b) Judicialreview
(I) A petition for review of action of the Adminis-

trator in promulgatingany nAtional primary or see-
Andary,ambient‘air quality standard,any emission
standard’or ‘requirementunder section 7412’ of this
title, any standardof performance,or requirement
undersqction;7411 of this title, any standardunder
section 7521 of this title (other than a standardre-

FEDERAL ENVIRONMENTAL LAWS

quired to be prescribedunder section 7521(b)(1) of
this title), anydeterminationundersection7521(b)(5)
of this title, any control or prohibition under‘section
7545 of this title, any standardundersection7571 of
this title, anyrule issuedundersection7413, 7419,or
tuidetsection7420 of this title, or’any.pthernationally
applicablercguhtionspromulgated,or final actiontak-
en, by the Administratorunderthis-chaptermay ‘be
filed only. in the United,StatesCourt of Appealsfor
theDistrict of C’olumbia~ ‘A petitionfor reviewof the
‘Administrator’s action in ‘approving or’ promulgating
any implementationplan under’section‘7410 of this
title or’ section 7411(d)of this ‘title, an~order under
section7411(j) of this title, undersection7412 of this
title,,2 undersection7’419 of this title, or undersection
7420 of this title, or his action under section
1857c—10(c)(2)(A),(B), or (C) of this,title (as in effect
beforeAugust7,’ 1977) or underregulationsthereun-
der, or revising regulationsfor enhancedmonitoring
and compliancecertification programsunder section
7414(a)(3)of this title, or anyother final action,of the
Administratorunderthis chapter(includinganydenial
or disapprovalby theAdministratorundersubchapter
I of this chapter)’whichis,locally or regionallyapplica-
tIe. may be ified only it-the :TJnited StatesCourt of
Appealsfor the appropriatecircuit.’. Notwithstanding
the’~preceding‘sentencea petition for review’ of any
action’referredto in suchsentence‘may be ified ‘only
in the United StatesCourt of~Appealsfor theDistrict
of Columbiaif suchactionis basedona determination
of nationwide scope or ‘effect and if>in taking such
actiontheAdministratorfinds andpublishesthatsuch
actionis‘basedon sucha detetmination.’Any petition
for review,underthis ‘subsection‘shall be filed ‘within
sixty days from the datenotice of suckpromulgation;
approval,or action appearsin the FederalRegister,
exceptthat if suchpetition’is basedsolely on grounds
arising after such sixtieth day, then any petition for
reviewunderthis subsectionshallbefiled within sixty
daysaftersuchgroundsarise. ‘The filing of a petition
for reconsiderationby the Administratorof anyother-
wise final rule or action shall not affectthe finality of
suchrule or action for purposesof judicial reviewnor
extendthe time within which a petition for judicial
review of such rule or action underthis sectionmay
be filed,. and shall not postponethe ,dffectivenessof
suchruleor action.,

(2) Action of the Administrator with respect to
which review could havebeen‘obtained underpara-
graph(1) shallnot be subjecftojudicial reviewin civil
or. criminal,proceedings.”for enforcement. Where a
final decision by the ~Administrator’deferA perfor-
mance’~of any nondiscretionarystatutory action to a
later time, any person may’ challenge the deferral
pursuantto paragraph(1).

(c) Additional ‘evidence~

Complete Annotation Materials, see Title 42 U~S.C.A.
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In anyjudicial proceedingin whichreview is sought
of a determinationunderthis chapterrequiredto be
made‘on the record after noticeand opportunityfor
hearing,‘if anyparty appliesto the.court for leave to
adduceadditionalevidence,andshoWsto the satisfac-
tion of ‘the. court that such additional. evidence is
material and that therewere reasonable‘groundsfor
the failure to adducesuchevidencein the proceeding
before the Administrator, the court may order such
additionalevidence(andevidencein rebuttalthereofl
to be takenbeforethe Administrator,in such manner
arid upon suchtermsandconditionsas•to8 the court
may deemproper.’ TheAdministratormaymodify his
findings as to the facts, or make new findings, by
reasonof the additional evidencesotakenandhe shall
file suchmodified or newfindings,~andhis recoinmen-
dation, if. any, for the modification or•settingasideof
his original determination,with the return of such
additional evidence.

(d) Rulemaking
(1) Thissubsectionappliesto—•

(A) the promulgationor revision of any national
ambientair qualitystandardundersection 7409 of
this title,

(B) thepromulgationor revisionof an implemen-
tation plan b

3t the ‘AdministrAtor under section
7410(c) of this title,

• (C) the promulgationor revisiopof anystandard
• of performanceundersection 7411 of this title, or
~mission standard or limitation undefr. section
7412(d) ot this title, any standardunder,section
7412~fl of this title’ or anyregulationundersection
7412(g)(i)(D) arid (F) of this title, or anyregulation
und& section7412(m)or (n)ofthis title,
•id (9) thepromulgation~fany requirementfor sol-

WAste combustionundersection7429 of this title,

(B) the promulgationor revision of any~regula>
tion pertaining to any fuel or fuel additive under
section7545of this title,

(F) the promulgationor revision;of.any aircraft
emissionstandardundersection 7571 of this title,

(G) the promulgationoP revision;of ah~regular
tion undersubchapterTV—A of this chapter(relating
to controlofacid deposition),’’’

(II) promulgationor rPvision of regulationsper-
taining to primarynonferroussmelter‘orders under
~section‘7419 of ‘this titl6 (but hot including the
‘grhnting’ot denyingof any~shchorder),

(I) promulgationqi revisjon of regulationsunder
subchapterVI of this chapter (relating to strato-
sphereand‘ozone protection),

.(J) promulgationor revisionof regulationsunder
part C of subchapterI of this chapter(relatingto

42 § 7607
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preventionof significant deteriorationof air quality
andprotectionof visibility),

(K) promulgationor revisionof regulationsunder
section7521 of this title andtestproceduresfornew
motorvehiclesor enginesundersection7525 of this
title, and the revision of a standardunder section
7521(a)(3)of this title,

(L) promulgationor. revision of regulationsfor
noncompliancepenaltiesundersection 7420 df this
title,•

(M) promulgation~r revision of any regulations
promulgatedundersection7541 of this title (relat-
ing to warrantiesand compliance by vehicles in
actualuse),

(N) action of the Administrator under section
7426 of this title (relating to interstatepollution
abatement),.

(0) the promulgationor’ revision of any regula-
tion pertainingto consumerand commercialprod-
uctsundersection7511b(e)of this title,

(P) ‘the promulgationor revision of any regula-
tion pertaining to field citations under section
7413(d)(3)of this title,

((4) the prrimulgation or revision df any regula-
tion pertainingto urban buses or the clean-fuel
vehicle, clean-fuel fleet, and clean fuel programs
under part ‘C of subchapter’II of this chapter,

(R) the promulgationor revision of any regula-
tion pertainingto nonroadenginesor nonroadvehi-
clesundersection7547of this title,

(5) the promulgationor revision~of any regula-
tion relating to motorvehicl~ complianceprogram
feesun4ersection7552of this title,

(T) the promulgationor revision of any regula-
tion undersubchapterTV—A of this chapter‘(relating

• to aciddeposition),
(U) the promulgationor revision of any regula-

tion undersection7511b(f)of this title pertainingto
marinevessels;and

(V) such’other actiOnsas the Administratormay
determine.

Theprovisionsof section4553 through557 andsection
706 of Title’ S shall hot, exceptas expresslyprovided
in this subsection,apply to actions to which this
subsectionapplies This subsectionshallnot apply in
the case of any rule or circumstancereferredto in
subparagraphs(A) or (B) of subsection553(b) of Title
5.

(2) Not laterthanthedateof proposalof any action
to which this’ subsectionapplies, the Administrator
shall ‘establish~a rulemaking docket for such action
(hereinafterin this subsectionreferredto as a “rule”’).
Whenevera rule appliesonlywithin a particularState,

Complete Annotation Materials, see Title 42 U.S.C.A.
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a second(identical) docket shall be simultaneously
establishedin the appropritte regional office of the
EnvironmentalProtectionAgency.

(3) In- the caseof any rule to which this•subsection
applies,notice of proposedrulemakingshall be.pub-
lished in the FederalRegister, as provided under
section 553(b) of Title 5, shall be accompaniedby a
statementof its basis and purposeai1d shall~specify
the periodavailable for publIc conigient ~herejnafter
referredto as the “commentperiod”). The iiotice’ of
proposedrulemakingshall alsostatethe docket num-
ber, the location or locations of the ‘docket, and the
times:it will be open•to public insp~ction; The state-
ment of basis-afid’ purposeshalllucibde a sumniary
of—

-(A) thefactualdataon which theproposedrule is
based; - -- -

(B) the methodologyusedin obtainingthe data
andin analyzingthedata; and - -

(C) the major legal interpretationsand policy
considerationsunderlyingthe proposedrule.

The-statementshall also set-forth or summarizeand
providea referenceto any pertinentfindings, recom-
mendations,and commentsby the..Scientific ‘Review
Committeeestablishedunder section7409(d)- of this
title andthe NationalAcademyof Sciences,and,-if.the
proposaldiffers in anyimportantrgipect-from any of
theserecommendations,an explanationof the-reasons
for suchdifferences. All data, information,anddocu-
mentsreferred to in this paragraphon which the
proposedrule rellds sSll beincludedin th~ docketon
thedateof publicationof tke proposedrule.

- (4)(A) Therulemaking’docket-reqt4redujiderpapa-
graph(2) shAll bep~penfor inspectionby-th&public at
reasonabletimes- ~pecifled- in th~ rfdtice of propined
rulemaking. Any -personmay - copy documentscon-
tainedin the docket. TheAdministi-atorshall-provide
copyingfacilities which maybe usedat the expenseof
the personseekingcopies,but theAdministratormay
waive or reducp.such—expensesin such instances-as
thepublicinterestrequires. Any,personmayreQuest
copiesby mall if thepersonpaysthe expenses,includ-
ing personnelcoststo do thecopying.

(B)(i) Promptly upon receipt by the agency,all
written comments- and documentaryinformation’S
the’proposed-%iereceivedfroth anypersonfbr trek-
sionin thedocketduring the tommentperiodshallb~
placedin the do~kct. The transcri’pt’ of pubim h&ir—
ings if any,onthe-proposedrule’ shall alsobe i’nckict-
ed in• the’ ‘docket ‘promptly upon’‘teceipt froni the
personwho transcribedsuchhearings. All documents
which becomeavailable after theproposed-i’ule<has
been.published,andwhich the’ Administrator -deter4
minesareof centralrelevanceto the rulemakingshall
be—placedin the docketas soonaspossibleafter’their
availability.. . ‘ - -

‘(ii) The drafts’ of- proposed-rules’submittedby the
Administrator to the Office of Management.andBud-
get for any.interagencyreview,processprior to pro-
posal- of any suchrule, all documentsaccompanying
suck.drafts, and’ all written comments- thereon.by
otheragencies- andall written responsesto suchwrit-
ten-c’omments.by the Administratorshallbe placedin
the docket no later thanthe’ ‘date’ of proposal-of the
rule. The draftsof the final, rule submittedfor such
teview processprior - to promulgationand all- such
written commentsthereob;all documentsaccompany-
ing suchdrafts,andwritten responsestheretoshallbe
placedin theilocket no laterthan the4ateof promul-
gation.- --: - -.

‘-(5)- Inptoniulgatinga rule to ‘which thissubsection
appliAs‘(4) the Adfiuinktrator shallallo* anyp~rson’to
submit‘written comments,data,or ‘documentaryinfot-
ination; (ilY the Administrator shall give interested
personsan opportunity for the oral presentationof
data,views,or arguments,in additionto an opportuni-
ty to makewritten submissions;(ii) atranscriptshall
be kept of anyoral presentation;and (iv) th~ Admin-
istrator shallkeep-the recordof suchproceeding.open
for thirty days aftercompletionof the proceedingto
providean opportunityfor submissionof rebuttaland
supplprneptaryinformation.

(6~(A) Theprornulg4edrule-~hnl1~beaccompanied
by (i) a statementof basis ancj. purpose,like that
referredto n paragraph(3) with respectto a pro-
posed‘rule and (ii) an explanationbf the reasonsfor
any:major changesin the promulgatedi-uk from the
propdsedPule. -‘ ‘ - -

(B) ‘The promulgatedrule shall alsb he accompa-
nied -j)y a response~ each,of the significant coin-
imihts, ‘critici~ms, -and nextdatasubmittedin x&xitten
or oralpresent~tionsduring the commentperiod.

(C) ‘Thd ‘proniuig~tedtale’ may not be based(in
part oP whole) on anyinformatiofi or datawhidh has
notTheen’placedin the docket&A of the dAte of’such
jaloniulgation.--“‘‘ V - -

(7)(A) The record for judicial review shall consist
‘exclusively- of the tinaterial referred;-to~inparagraph
(3), clause6) ‘of’ paragraph(4)(B),-atid subparagraphs
(A) and(B) of paragraph(6). - - . -~ - - - -

(B-)- Only an’objectionto-a ruleor ~roeedurewhich
was raisedwith reasonableIpecificity- during-the pen-
.od for pubJi~ comment(including’anypublic hearing)
may be raisedduxjngJt~dieial-reviews If 1person
raising an objectiom1~ncPwonstrateto”’the Adminis-
tratot thatit was inlj3tacticableto raise’such‘objection
within such tinie or if the groundsfor suchobjection
anise~fthr the periofifor public comip~it’ (but within
the ‘tinie specified for judicial - review) “uiid if - inch
objectionis of central televance’t&theouteoffle df’ the
rule,’ -the-Administratorshall convene~i proceedingfor
reconsideration-of the rule and- provide“the’ same

42 § 7607
CAA § 307

Complete- Annotation Materials, see’ Title 42 U.S.C.A.
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AIR POLLUTION PREVENTION

proceduralrightsaswould havebeenaffordedhadthe
information been available at the time the rule was
proposed. If the Administr’ator reffises to convene
such a proceeding,such person may seekreview of
suchrefusalin the United Statescourt of appealsfor
the appropriatecircuit (as providedin subsection(b)
of thi~ section). Such reconsiderationshall not post-
pone the effectivenessof therule. The effectiveness
of the rulemaybestayedduringsuchreconsideration,
however, by the Administrator or the court for a
periodnot to exceedthreemonths.

(8) The sole forum for challengingproceduralde-
terminations madeby the Administrator under this
subsectionshall be in~ the United States court of
appealsfor the appropriate circuit (as provided in
subsection(b) of this section) at the time of the
substantivereview of the rule. No interlocutoryap-
pealsshall be permittedwith respectto such proce-
dural determinations. In reviewingallegedprocedur-
al errors,the court mayinvalidatethe’rule only if the
errorswereso seriousandrelated to mattersof such
centralrelevanceto therule that thereis a substantial
likelihood that the rule would.havebeensignificantly
changedif sucherrorshadnotbeen‘made.

(9) In the case of revidw of any action of the
Administrator to which this subsectionapplies, the
court may reverse any such action found to be—

(A) arbitrary,capricious,an abuseof discretion,
or otherwisenot in itccordancewith law;

(B) contraryto constitutionalright, power,privi-
lege,or immunity;

(C) in excessof statutoryjurisdiction, authority,
or limitations, or shortof statutoryright; or

(D) without okservanceof procedurerequiredby
• law, if (i) such failure to observesuchprocedureis
arbitrary,or capricious,(ii) therequirementof para-
graph(7)(B) has beenmet, and (ill) the conditionof
thelastsentenceof paragraph(8) is met.

(10) Each statutory..deadline for promulgationof
rules to which this subsectionapplieswhich requires
promulgationless than six monthsafter dateof pro-
posalmay be extendedto not more than six months
after date of proposalby the Administrator upon a
determinationthat such extension is necessaryto
afford the public,and theagency,adequateopportuni-
ty to carryout thepurposesof this subsection.

(11) The requirementsof this subsectionshall take
effect with respectto any rule the proposalof which
occursafterninetydaysafterAugust7, 1977.

(e) Other methodsof judicial review not autho-
rized

• Nothingin this chaptershallbe construedto autho-
rize judicial review of regulationsor orders of the

42 § 7607
CAA § 307

Administratorunderthis chapter,except asprovided
in this’ section.

(0 Costs
In any judicial .proceedingunder this section, the

courtmay award‘costs of litig~tion.(including reason-
able attorneyand expertwitness fees) wheneverit
determinesthatsuchawardis appropriate.

(g) Stay, injunction, or similar relief in proceed-
ingsrelating’to noncompliancepenalties

In anyactionrespectingthe promulgationof regula-
tionsundersection7420 ofthis title or the admiistra-
tidn ‘or enforcementof section 7420’ of this title no
courtshall grantany stay,injunctive, or similar relief
before final judgmentby such court in .suchaction.

(h) Publicparticipation
It is the intentof Congressthat, consistentwith the

policy of subchapterII of chapter 5 of Title 5, the
Administrator in promulgatingany regulation under
this chapter,including a regulationsubjectto a dead-
line, shallensurea reasonableperiodfor public partic-
ipation of at least.30 days,except as otherwiseex-
presslyprovidedin section47407(d), 7502(a),7511(a)
and(b), and7512(a) and(b) of this title.
(July 14, 1955, c. 360, Title III, § 307, as addedDec.31,1970,
Pnb.L.91—604, § 12(a),84 Stat.1707, and amendedNov. 18,
1971, Pub.L. 92—157, Title III, § 302(4 85 Stat. 464; .June
22, 1974, Pub.L. 93—319,. § 6(c), 88 Stat. 259; Aug. 7, 1977,
Pub.L.95—95,Title III, §4 303(d), 305(a),(c), =t~—(h),91 Stat
772, 776, 777; Nov. 16, 1977, Pub.L. 95—190, § 14(a)(79), (80),
91 Stat 1404; Nov. 15, 1990, Pub.L. 101—549, Title I,
§§ 108(p), 110(5),Title III, § 302(g), (h), ‘Titl& VII, §§ 702(c),
703, 706, 707(h), 710(b), 104 ‘Stat. 2469, 2470, 2574,
2681—2684.)’

iSoin original. Probablyshouldbe“this”.
2 Soin original.
3 Soin original. The word“to” ptobablyshouldnotappear.
4 So in original. Probablyshouldbe “sections”.

HISTORICAL AND STATUTORY NOTES

Referencesin Text
Section 7521(b)(4) of this title, referredto in subsec.(a),

was’repealedby PubJi.101—549, title II, § 203(2), Nov. 15,
1990,104 Stat2529.

Section7512(b)(5)of this title, referredto in subsec.~b)(1),
was repealedby Pub.L. 101—549, Title II, 1 203(3), Nov. 15,
1990;104 Stat.2529.

Section 1857c—10(c)(2)(A), (B), or (C) of this title .(as in
effect beforeAugust 7, 1977), referred to ‘in subsec.(b)(1),
was in the original “section 119(c)(2)(A), (B), or (C) (as in
effect before the date of enactmefitof the Clean Air Act
Amendmentsof 1977)”, meaningsection119 of Act July 14,
1955, c. 360, Title I, asaddedJune22, 1974, Pub.L. 93—319,
I 3, 88 Stat248, (which was classifiedto section1857c—10of
this title) asin effect prior to theenactmentof Pub.L. 95—95,
Aug. 7, 1977, 91 Stat. 691, effectiveAug. 7, 1977.. Section
112(b)(1)of Pub.L.95—95 repealedsection119 ofAct July 14,
1955, c. 360, Title I, as addedby Pub.L.93—319, andprovided

Complete Annotation Materials, see Title 42 U.S.C.A.
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42 § 7607 FEDERAL ENVIRONMENTAL LAWS
CAA § 307
that all referencesto suchisection 119 in any subsequent
enactmentwhich supersedesPub.L. 93—319 shall be con-
struedto referto section113(d) of theCleanAir Act andto
paragraph(5) thereof in particular which is classified to
subsec.(d)(5) of section7413 of this title. Section7413(d)of
this title was subsequentlyamendedgenerally by Pub.L.
[01—549,Title VII, § 701,Nov. 15, 1990,104 Stat.2672, and,
as so amended,no longerrelatesto final complianceorders.
Section117(b) of Pub.L. 95—95 added‘a nOw. section119 bf
Act July 14, 1955, which is classifiedto section7419 of this
title.

Part C of subchapterI of this chapter, referred to in
subsec..(d)QJ(J),was in the original “subtitle C of Title ~
andwa~ translatedas reading“part C of Title I~’ to reflect
the probable intent of Congress,becauseTitle I does not
containsubtitles.

Codifications
Sectionwasformerly classifiedto section1857h—5 of this

title.
In subsec.(h), “subchapterII of chapter5 of Title 5,, was

substitutedI~or “the Administrative ProceduresAct” on au-
thority of Pub.L. 89—554,A 7(h), Sept..6, 1966, 80<Stat. 631,
.the first sectionof which enactedTitle 5, GovernmentOrga-
nizationandEmployees.

EffectiveandApplicability Provisions
1990 Act~. Affiendrnent by Pub.L. 101—549 effective Nov.

15, 1990, except‘in otherwiseprovided, seesection711(b)of
PubIL. 101—549, setout as a noteundersection7401 of this
title. .

1977 Acts. Am~ndmentby Pub.L; 95—95 effective Aug. 7,
1977, except as otherwisee4resslyprovided, see section
406(d)of Pub.L.’95~i95, setout asa noteundersection 7401
of this title.

SavingsProvisions
Suits; actionsor proceedingscommencedunderthis chap-

ter asin effectpriorto Nov. 15, 1990, notto abateby reason
of the taking effect of 1 amendmentsby Pub.L... 101—549,
exceptasotherwiseprovidedfor, seesection711(a)of Pub.L.
101—549, setout .asa,note undersection7401 of. this title.

PriorProvisions
A prior section307ofAct July 14, 1955,c. 360,Title III, as

added Nov. 21, 1967, Pub.L. 90—148, § 2, 81 Stat.. 506,
renumberedsection 314, Dec. 31,.1970, Pub.L. 91—604,
§ 12(a);84 Stat1705,whichrelatedto laborstandards,is set
out assectiofl 7614 of this title.

~other prior section307of actJuly 14, 1955,C. 360,Title
III, formeily § 14, as added Deq. 17, 1963, ~ub.L. 88—206,
§ 1, 77 Stat 401, win renumberedsection307 by Pub.L.
89-272,renumberedsection310 by Pub.L. ‘90—148, andrd-
numberedsection317 ‘by Pub.L. 91—604; and is seto&t asa
ShortTitle of 1963-Actsnoteund’dr section7401 of this title.

Modificationor Rescission,of Rules,Regulations,Orders,
DeterminationsContracts,Certifications,Authorizations,
Delegations,andOtherActions .

All rules, ‘regulations, ordOrs, determinations,contracts,
certifications, authorizations,delegations,or other actions
duly issued,made, or takenby or pursuantto Act July 14,
195~,theCleanAir Act; asin effectimmediatelyprior to the
•dateof enactmentof Pub.L. 95-95 [Aug.7, 1977] to continue

in full force andeffect until modified or rescindedin accor-
danceyvith Act July 14, 1955, as amendedby Pub.L. 95-95
[this chapter],see-section406(b) of Pub.L. 95-95, setout as
un Effective Date of 1977 Acts note under section7401 of
this title.

Pending-ActionsandProceedings-

Suits, actions,andother proceedingslawfully commOnced
by or against the Administrator -or any other officer - or
employeeof the United Statesin his official capacityor in
relationto the dischargeof his official dutiesunderActJuly
14, 1955,theCleanAir Act, asin effect inunediatelyprior to
the enactmentof Pub.L. 95—95 [Aug.7, 1977], not to abateby
reasonofthetakingeffectof Pub.L.95-95,seesection406(a)
of Pub.L. 95—95, setout as an Effective Dateof 1977 Acts
noteundersection7401of this title.

TerminationofAdvisory Comwittees
Advisory. Committeesestablishedafter Jan. 5, 1973, to

terminatenot laterthantheexpirationofthetwo-yearperiod
beginning on the dOte of their establishment,unless,in the
case of a committee establishedby the Presidentor an
officer of the FederalGovernment, such -committeeis re-
nextedby ap~ropriateactionprior to the expirationof such
-two-yearperiod,or in thecaseof acommitteeestablishedby
the Congress,its durationis otherwiseprovidedfor by law,
seesection14 -Of Pub.L.92—463,Oct-6, 1972;86 Stat. 776,set
out in Appendix 2 to Title 5, GovernmentOrganizationand
Employees.

§ 7608. Mandatorylicensing

• [CAA§ 3083
Wheneverthe Attorney Generaldetermines,upon

applicationof theAdministrator—
(1) that—

• (A) iii the implementationof the requirements
of section7411, 7412,or 7521 of this title, a right
underany United Stales-letterspatent,which is

- bping usedor intended- for public or commercial
- use and not otherwisereasonablyavailable, is

necessaryto enableanypersonrequiredto com-
ply with suchlimitation to so comply, and- -

• . - (B) thereare no -reasonablealternativemeth-
odsto accornpli~hsuchpurpose,and- - -

• (2) that the unavailability of such right -may re-
sult in- -a• substantiallesseningof ~competitionor
tendencyto createamonopolyin anyline of com-

- merceinanysectionof thecountry, -

the Attorney Generalmaysocertify to a district‘court
of the UnitedStates,whichmayissuean orderrequir-
ing the-personwho owns suchpatentto licenseit- on
such teasonableterms and - conditionsas the court,
afterhearing;may determine. Such certificationmay
be madeto the district court for thedistrict in which
the personowning the patentresides,doesbusiness,
or is found.
(July 14,1955,c. 360,Title III, §. 308;. asaddedDec. 31,1970,
Pub.L.91—604, § 12(a);-84 -Stat.1708.)

Complete Anhotation Materials, see Title 42 U.S.C.A.
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DECLARATION OF CHARLES D. CONNOR 

I, Charles D. Connor, declare as follows: 

1. I am the President and Chief Executive Officer for the American Lung 

Association (ALA). I work in the ALA's Washington, D.C. office located at 1301 Pennsylvania 

Avenue, NW. I am responsible for the overall management and operation ofthe organization. 

In that capacity, I am required to be familiar with the organization's structure, function, purpose, 

activities, and membership. 

2. ALA is incorporated in Maine with headquarters in Washington, D.C. It has 

chartered organizations (akin to state chapters) covering all fifty states and the District of 

Columbia. ALA is recognized as a not-for-profit corporation under section 501(c)(3) of the 

United States Internal Revenue Code. 

3. ALA has a vision of a world free oflung disease. Its mission statement is "to 

save lives by preventing lung disease and promoting lung health." As scientific research has 

shown that air pollution is a major contributor to the worsening of lung disease, the ALA has 

conducted advocacy and litigation to promote full and timely implementation of the Clean Air 

Act for many years. The ALA is also committed to improving lung health and preventing lung 

disease through education. The organization's educational efforts include the publication of 

national air-quality information, such as that provided in the ALA's annual "State of the Air" 

report (http://www.stateoftheair.orgl). Our board includes pulmonologists and other experts on 

lung health. 

4. ALA members reside in communities throughout the United States that 

experience ozone levels in excess of the Environmental Protection Agency's 2008 national 

ambient air quality standard for the pollutant. These communities include the metropolitan areas 

1 
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of Houston, Texas; Baltimore, Maryland; and Cleveland, Ohio. Other ALA members reside in 

communities where the concentrations of ozone in the air are at levels that have been identified 

by lung health experts as being a threat to public health but which do not (based on recent EPA 

datal) exceed the 2008 national ambient air quality standard for ozone. These communities 

include the metropolitan areas of Evansville, IN-KY (where the design value is 73 ppb in 

Henderson County, KY); Augusta-Richmond County, GA-SC (71 ppb in Richmond County); 

and New Orleans-Metairie-Kenner, LA (73 ppb in St. John the Baptist Parish). 

5. ALA members living in the above-named communities, among others, have a 

strong interest in the full, timely, and effective implementation of Clean Air Act requirements 

designed to protect them and their families from unhealthy air. 

6. The EPA's failure to adopt stronger national ambient air quality standards to 

protect public health and welfare from ozone, as required by the Clean Air Act, threatens the 

health and welfare of ALA members. EPA's science advisers (CASAC) have recommended that 

a primary ozone standard in the range of 60-70 parts per billion (Ppb) is requisite to protect 

public health, while EPA's current (2008) ozone standard is set at 75 ppb. 

7. Strengthening the ozone NAAQS to assure that it protects public health as 

required by the Clean Air Act has long been a high priority for ALA, and will continue to be so 

for the foreseeable future. We (along with others) filed litigation that led to a court ordered 

deadline (via a consent decree) for EPA to complete the review that resulted in adoption of the 

2008 ozone NAAQS. American Lung Association v. Whitman, No. 03-778 (D.D.C.). 

8. Based on the scientific evidence considered by EPA in adopting the 2008 

standard, ALA contends that a standard of 60 ppb is requisite to protect public health with an 

adequate margin of safety, as have numerous medical organizations including the American 

1 http://epa.gov/airtrends/values.html 
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" 

Thoracic Society and American Academy of Pediatrics. ALA bases this view on both clinical 

and epidemiological studies showing associations between adverse health effects and ozone 

levels at 60 ppb. ALA presented oral testimony and filed comments urging adoption of a 60 ppb 

health standard both in the rulemaking that led to the 2008 standard, and in the reconsideration 

rulemaking initiated by EPA on January 19,2010. These comments also argued that the Clean 

Air Act requires EPA to base the standard exclusively on protection of public health, and that the 

agency was legally precluded from considering implementation costs ofthe standard. Comments 

of American Lung Association et aI, July 11, 2007 and March 22,2010, EPA docket No. EPA

HQ-OAR- 2005-0172 ("ALA Comments"). ALA will continue to so argue, and to vigorously 

advocate prompt adoption of an ozone health standard that is more protective than EPA's 2008 

standard and fully requisite to protect public health with an adequate margin of safety. 

9. Although ALA contends that a standard weaker than 60 ppb would not be fully 

requisite to protect public health with an adequate margin of safety, any strengthening of the 75 

ppb standard to within the range recommended by CASAC, even if not to 60 ppb, would 

materially reduce the health risk to our members and the public from ozone pollution. This 

would be true even in communities that already violate the 75 ppb standard, because a stronger 

standard would require such communities to achieve greater pollution reductions that would 

reduce health risks from ozone exposure. 

10. I am aware that EPA has announced that it will not consider strengthening the 

ozone standards until its next 5-year review of the standards, which it now says will not be done 

until 2014. This delay threatens the health and welfare of ALA members by prolonging their 

exposure to unsafe levels of ozone pollution. The delay also impairs ALA's ability to fulfill its 

3 
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mission of protecting lung health, and advocating for stronger measures to limit ozone pollution 

that impairs lung health. 

I declare under penalty of perjury that the foregoing is true and correct. 

DATED this U day of March, 2012. 

4 
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DECLARATION OF ROBERT LEEK 

I, Robert Leek, declare: 

I. I am a resident of Williamsburg, Virginia. I have been a member of the American 

Lung Association (ALA) for more than a decade. I sit on the ALA's Nationwide Assembly. I 

am also state chair of the ALA's Virginia Leadership Council. 

2. I have been passionate about promoting respiratory health since the beginning of 

my professional career. After training at Winthrop-University Hospital in Mineola, New York, I 

began work as a respiratory therapist in 1969-serving first at the U.s. Army hospital in Fort 

Monroe, Virginia, and later at a base in Germany. In 1972, I joined Williamsburg Community 

Hospital as Director of Respiratory Care. Williamsburg Community Hospital later became a 

Sentara Healthcare hospital; nearly four decades later, I remain with Sentara. As a Senior 

Physician Liaison for Sentara Healthcare, I am now responsible for organizing strategic and 

business planning functions; performing market assessment and development in selected service 

areas; and leading physician recruitment and retention efforts by monitoring market demand and 

facilitating succession planning. In performing these functions, I routinely travel to Sentara 

facilities in Norfolk and Newport News, Virginia. While my work with Sentara is currently 

focused on the business of medicine, my passion for respiratory health has not diminished-as 

demonstrated by my ongoing commitment to the mission and efforts of the American Lung 

Association. 

3. I am aware from published research that ozone is a severe lung irritant that 

threatens the well-being of both healthy adults and the more vulnerable, including children. I am 

also aware from published reports that the U.s. Environmental Protection Agency's science 

advisers and other experts have found that a federal ozone standard more protective than that 

adopted in 2008 is necessary to protect human health. 

1 
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4. I understand from published information that ozone levels in the Virginia Beach-

Norfolk-Newport News region where I live and travel for work sometimes exceed the stronger 

standard recommended by the EPA's science advisers to protect human health. For this reason, I 

am concerned that ozone pollution poses a threat to my health and my enjoyment of outdoor 

activities, including golfing and walking. I am also concerned about the threat ozone pollution 

poses to my family, including my twelve-year-old stepdaughter. 

5. I understand that the EPA has failed to adopt a strengthened ozone standard as 

required to protect human health and welfare. Any additional delay in implementing and 

strengthening the Clean Air Act's protections threatens my interests in my health and the health 

of my family. 

6. I strongly support the American Lung Association's efforts to require full 

compliance with all requirements of the Clean Air Act to limit ozone pollution. 

I declare under penalty of peIjury that the foregoing is true and correct. 

DATED this29'n:tday of December, 2011. 

Robert Leek 
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DECLARATION OF JANE Z. REARDON 

I, Reardon, 

L lama Tr<ltH,\V, Connecticut, a rural town approximately HH'~"'H 

north Hartford. Since 1975 I a ""_"LV"-' of the 

where I sitting on their National Board of Directors since July 1 2011. I have 

previously served as of the American Lung Association of Connecticut and most recently 

of the ALA of New England's Chartered Association. 

2. In addition to my work with the American Lung Association, I have served on the 

board of the American Association of Cardiovascular and Pulmonary Rehabilitation (AACVPR); 

the AACVPR's Racial and Cultural Diversity Task Force; and the AACVPR's National Strategic 

Planning ~'UUU"H 

3. Throughout my career in medical nursing, I have focused on issues of respiratory 

graduating from nursing school in 1966, I worked for as a nurse 

respiratory intensive care unit Hartford's St. Francis Hospital. It was there that I 

observed the impact the region's dirty air was having on those with chronic respiratory 

conditions. During Hartford's hot and humid summer months, air pollution forced many with 

respiratory ailments to make frequent trips to the emergency room, often then requiring the 

intensive care unit. The struggle of these patients-which often came from Hartford's most

impoverished populations-provided me with the initiative to become involved in the work of 

the American Lung Association. It also inspired my work with several other Hartford nurses on 

an informational book, "'Living with Lung Disease," that was published by the ALA in the 

1970s. 
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4. 

Pulmonary 

After nearly 3 decades at St. Francis Hospital, I joined Hartford Hospital's 

Unit, then a ventilator-weaning unit. There, I developed further interest and 

expertise in matters of pulmonary health. 

5. In 1988, I graduated from Yale University School of Nursing with a Master of 

Science in Nursing degree and worked for many years as a Pulmonary Clinical Nurse Specialist 

and later as a nurse practitioner hospitalist at the Hartford Hospital. In my current position, I 

continue to assist patients that are hospitalized as a result of respiratory ailments, among other 

conditions. 

6. In my decades of providing hospital care, I have observed a definite correlation 

between poor air quality-including elevated levels of ozone pollution-and an increased 

incidence of respiratory-related hospital admissions. I am also aware from published research 

that ozone is a severe lung irritant that threatens the well-being of both healthy adults and the 

more vulnerable, including children, the elderly, and especially those with asthma and Chronic 

Obstructive Pulmonary Disease (COPD). 

7. I understand that ozone levels in and around Hartford sometimes exceed the 

national ambient air quality standard established in 2008 to protect human health and welfare. I 

am also aware from published reports that the U.S. Environmental Protection Agency's science 

advisers and other experts have found that an ozone standard more protective than that adopted 

in 2008 is necessary to protect human health. I am accordingly concerned that the Hartford 

region's ozone pollution threatens my own health and that of my patients. 

8. I understand that the U.S. Environmental Protection Agency has delayed 

implementation of Clean Air Act protections designed to eliminate unhealthy air pollution. I 

also understand that the EPA has failed to adopt a strengthened ozone standard as required to 
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protect human health and welfare. Any additional delay in implementing and strengthening the 

Clean Air Act's protections threatens my interests in my health and the health of my patients. 

9. I strongly support the American Lung Association's efforts to require full 

compliance with all requirements of the Clean Air Act to limit ozone pollution. 

I declare under penalty of perjury that the foregoing is true and correct. 

DATED this 16th day of December, 2011. 
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DECLARATION OF ANDREW J. FALENDER 

I, Andrew J. Falender, state as follows: 

1. I am the President of the Appalachian Mountain Club (AMC), a non-profit 
corporation organized under the laws of the Commonwealth of Massachusetts and have 
been in this position since 1989. In that capacity, I am responsible for managing the 
overall operation, planning, and directing of AMC's programs and operations. My work 
requires that I be familiar with the AMC's purpose, organization, activities, and with 
environmental interests and concerns of members. My work also requires me to be 
familiar with the nature and scope of the Club's membership programs, its membership 
records, and the manner in which information on members can be retrieved. 

2. AMC is a nonprofit organization dedicated to promoting the protection, enjoyment, 
and wise use of the mountains, rivers, and trails of the Northeast outdoors. In furtherance 
of those purposes, AMC has long engaged in advocacy for policies and programs to 
protect and enhance environmental quality in Northeast outdoors, including air quality. 

3. AMC regularly maintains membership records that include the address of each member. 
These records are regularly updated to add new members, reflect address changes, and 
remove the names of persons who are no longer members. 

4. AMC has approximately 81,600 members who reside in many states, including (for 
example) North Carolina, Virginia, West Virginia, Maryland, District of Columbia, 
Delaware, Pennsylvania, New Jersey, New York, Massachusetts, Rhode Island, Vermont, 
New Hampshire, Maine. AMC members use and enjoy many of the national and state parks 
and forests in these states for hiking, paddling, wildlife watching, aesthetic enjoyment, and 
other forms of recreation. For example, areas used and enjoyed by AMC members for 
these purposes include Shenandoah National Park, Acadia National Park, the Mid-Atlantic 
Highlands region, and the Bay Circuit Trail in eastern Massachusetts the Mid-State Trail in 
Worcester, Massachusetts region, and many other state parks and national forests. In 
addition, AMC and our member volunteers maintain sections of the Appalachian Trail in 
Pennsylvania, New Jersey, Connecticut, Massachusetts, New Hampshire and Maine. Our 
member volunteers also maintain the New England National Scenic Trail, which passes 
through the Springfield and Holyoke region in Massachusetts. 

5. AMC is very concerned about the threats posed by ozone to the health of its members 
and to the health of the ecosystems they use and enjoy. As an AMC member myself, and as 
one very familiar with the interests and concerns of our members, I know that AMC 
members are also deeply concerned about threats posed by ozone pollution to their health 
and to the environment in the places where they live and recreate. I know from published 
reports that ozone is a severe lung irritant, and that it also can cause serious damage to trees 
and 0ther vegetation in the places where I and other AMC members recreate, thereby 
impairing our use and enjoyment of these areas. 

I declare under penalty of perjury that the foregoing is true and correct. 
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DE CLARA TION OF JOHN SCHEMPP 

I, John Schempp, state as follows: 

1. I am a member of Appalachian Mountain Club (AMC), and have 

been a member since 1994. I am also an active AMC Chapter volunteer. My 

Chapter position requires me to be familiar with AMC's structure and purpose. 

AMC is a nonprofit organization dedicated to promoting the protection, 

enjoyment, and wise use of the mountains, rivers, and trails of the Northeast 

Outdoors. 

I live in Providence, Rhode Island, and frequently recreate in outdoor 

these activities I enjoy breathing fresh air and viewing the trees and other 

vegetation. Because I have no plans to move out of Providence, I intend to 

continue recreating outdoors in the above areas many times each year. 

3. I am aware from published reports that ozone is a severe lung irritant 

that poses a health threat even to healthy adults, and that ozone air pollution can 

damage trees and other plant life. In addition, I have frequent sinusitis, and I 

know that ozone pollution is linked to triggering respiratory ailments. I am also 

1 
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aware from public information that ozone pollution in my community and 
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John Schempp 
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DECLARATION OF JOHN STITH 

I, John. Stith, declare as follows: 

1. I am a Senior Data Analyst at Environmental Defense Fund. I have 

had this position for more than six years. 

2. My duties include maintaining an accurate list of members. My 

colleagues and I provide information to members, acknowledge gifts and volunteer 

actions and manage the organization's member databases. My work requires me to 

be familiar with Environmental Defense Fund's purposes, staffing and activities. 

3. Environmental Defense Fund is a membership organization 

incorporated under the laws of the State of New York. It is recognized as a not

for-profit corporation under section 501(c)(3) of the United States Internal 

Revenue Code. 

4. The purpose of Environmental Defense Fund is to use science, 

economics and law to protect and restore the quality of our air, water and other 

natural resources. Our logo is "Finding the Ways that Work". Environmental 

Defense Fund employs more than 150 scientists, economists, engineers, graduates 

of business schools and lawyers to help solve challenging environmental problems 

in a scientifically sound and cost-effective way. 
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5. Through its programs aimed at protecting human health, 

Environmental Defense Fund is pursuing initiatives at the state and national levels 

designed to reduce emissions of harmful ozone forming pollutants. 

6. When an individual becomes a member of Environmental Defense 

Fund, his or her current residential address is recorded in our membership 

database. The database entry reflecting the member's residential address is 

verified or updated as needed. The database is maintained in the regular course of 

business and each entry reflecting a member's residential address and membership 

status is promptly updated to reflect changes. I obtained the information about our 

membership discussed below from the database. 

~. Environmental Defense Fund currently has 338,577 members in the 

United States, and we have members in all 50 states. For example, Environmental 

Defense Fund has members in San Francisco County, CA; Denver, CO; New York, 

NY; Washington, D.C.; Baltimore, MD; Philadelphia, PA; Cleveland, OH; and 

Dallas, TX; Middlesex County, MA; Providence, Rl; Albany County, NY; 

Jefferson County, AL; and Sarasota County, FL. The communities identified 

above are only examples. Environmental Defense Fund members live in numerous 

other communities with ozone levels higher than the 60-70 ppb range 

recommended by EPA's science advisers. These members likewise have a strong 

interest in protecting human health and the environment from air pollution. 
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I declare under penalty of perjury under the laws of the United States of 

Ameri.ca that the foregoing is true and correct. 

Executed in Washington, D. C. on December 20,2011. 
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DECLARATION OF VICKIE PATTON 

I, Vickie Patton, declare as follows: 

1. I serve as General Counsel of Enviromnental Defense Fund (EDF). I am also 

responsible for managing the organization's national and regional clean air programs. 

2. For two decades, I have worked to protect human health and the environment 

from air pollution. After obtaining my law degree from the New York University School of Law 

in 1990, I worked at the U.S. Enviromnental Protection Agency's Office of General Counsel in 

Washington, D.C., where I provided legal counsel on a variety of national air quality initiatives. 

During my time with the agency, I earned an EPA Gold Medal for Exceptional Service; four 

EPA bronze medals; an EPA Special Achievement Award; and a U.S. Department of Justice. 

commendation. 

3. Since joining Environmental Defense Fund in 1998, I have testified before 

congressional and state legislative committees on air quality issues; authored several articles on 

air quality protection and environmental policy; and participated in numerous Clean Air Act 

rulemakings and related litigation, including several successful cases before the U.S. Supreme 

Court. In addition, I am presently serving as a member of EPA's national Clean Air Act 

Advisory Committee. 

4. As the manager of Environmental Defense Fund's air quality programs, my 

responsibilities include plmming and coordinating the organization's clean air advocacy and 

litigation; developing and articulating the organization's positions on national and regional air 

quality issues; overseeing the organization's comments on national, regional, and local actions 

proposed under the Clean Air Act; and otherwise advocating for the protection of clean air and 

public health. Because of my work within EDF, I am very familiar with the organization's 

1 
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purposes, the nature and scope of its membership, and the activities it undertakes to protect air 

quality across the country. 

5. The purpose of Environmental Defense Fund is to use science, economics, and 

law to protect and restore the quality of our air, water, and other natural resources. The 

organization is dedicated to "Finding the ways that work." EDF employs more than 150 

scientists, economists, engineers, business school graduates, and lawyers to help solve 

challenging enviromnental problems in a way that is both cost effective and scientifically sound. 

6. Since its establishment more than four decades ago, EnvirOllllental Defense Fund 

has been committed to protecting the quality of the nation's air and the health of those who 

breathe it. The organization has accordingly undertaken advocacy and litigation aimed at 

ensuring full and effective implementation of the Clean Air Act-advocacy and litigation that 

continue to this day. 

7. As part of its Clean Air Act work, Environmental Defense Fund has long 

advocated the adoption of National Ambient Air Quality Standards (NAAQS) that fulfill EPA's 

statutory mandate to protect public health and welfare from ozone pollution. Along with others, 

EDF filed the lawsuit that led to a court ordered deadline (via a consent decree) for EPA to 

complete the review that resulted in adoption of the 2008 NAAQS for ozone. American Lung 

Association, et at. v. Whitman, No. 03-778 (D.D.C.). Along with others, EDF also filed 

extensive comments on EPA's reconsideration proposal of January 19,2010 to strengthen the 

ozone NAAQS. These comments argued, among other things, that EPA's March 2008 standards 

were not requisite to protect public health with an adequate margin of safety, as required by the 

Clean Air Act, and that the evidence before the agency when it adopted its 2008 ozone NAAQS 

supported a health standard of 60 parts per billion (ppb). The comments also argued the Clean 

2 
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Air Act requires EPA to base the establishment of the health-based standard exclusively on 

protection of public health, and the agency was legally precluded from considering the 

implementation costs in setting the health-based standard. Comments of American Lung 

Association, et al., July 11,2007 and March 22,2010, EPA docket No. EPA-HQ-OAR- 2005-

0172 ("EDF Comments"). EDF will continue to make these arguments, and to strongly advocate 

immediate adoption of an ozone health standard that is more protective than EPA's 2008 

standard and requisite to protect public health with an adequate margin of safety. 

8. EDF has also publicly and repeatedly argued that EPA's refusal in 2008 to adopt a 

separate welfare standard for ozone was both unlawful and contrary to the scientific evidence. 

EPA's statutorily-established science advisers (the Clean Air Scientific Advisory Committee, or 

"CASAC") concluded that a separate cumulative seasonal ozone standard, with a maximum 

index value set within the range of7 to 15 parts per million/hours (ppm/hrs), was requisite to 

protect public welfare against adverse effects from ozone damage to vegetation and forested 

ecosystems. EDF filed detailed comments arguing for adoption of this CASAC-recommended 

approach, both on the proposal that led to adoption of the 2008 standards and the January 19, 

2010 reconsideration proposal to strengthen those standards. Comments of Environmental 

Defense Fund, Oct. 9, 2007, and of Earthjustice on behalf ofEDF, March 22,2010, EPA docket 

No. EPA-HQ-OAR- 2005-0172. In these comments, EDF argued for adoption of a welfare

protective standard of 7 ppm/hrs based on evidence that ozone causes damage to vegetation at 

(and even below) such levels. EDF will continue to argue for the adoption of a separate welfare

protective ozone NAAQS that is fully sufficient to protect vegetation and forested ecosystems 

against ozone damage. 

3 
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9. As noted in the declaration of John Stith, Environmental Defense Fund currently 

has over 300,000 members in the United States. That declaration, along with the others 

submitted by EDF in this case (collectively, "EDF Declarations"), show EDF has members III 

communities and areas with ozone levels that exceed EPA's 2008 health-based ozone NAAQS 

of75 ppb, based on recent EPA data. Examples include the San Francisco Bay Area, in 

California (80 ppb); the Denver, Colorado area (77 ppb); the New York City, New York area (84 

ppb); the Washington, D.C. area (81 ppb); the Baltimore, Maryland area (89 ppb); the 

Philadelphia, Pennsylvania area (83 ppb); the Pittsburgh-Beaver Valley, Pennsylvania area (81 

ppb); the Cleveland, Ohio area (77 ppb); the Houston-Galveston-Brazoria, Texas area (84 ppb), 

and the Dallas, Texas area (86 ppb). Compare EDF Declarations with 

http:// epa.gov / airtrends/pdfs/ 

Ozone_DesignValues_20082010_FINAL.xlsx (excel file showing ozone design values for 2008-

10) and http://epa.gov/ozonedesignations/2008standards/state.htm (collection of states' 

recommended area designations under 2008 ozone standard and EPA responses). 

10. EDF members also live in communities that meet EPA's 2008 ozone NAAQS but 

have ozone levels that experts say are unsafe and that are higher than the top end of the range 

recommended by CASAC (60-70 ppb). For example, EDF has members in the following areas 

with ozone levels ranging from 71 to 75 ppb: Middlesex County, Massachusetts (71 ppb); 

Providence County, Rhode Island (72 ppb); Albany County, New York (71 ppb); Jefferson 

County, Alabama (75 ppb); Wake County, North Carolina (73 ppb); and Sarasota County, 

Florida (73 ppb). Compare EDF Declarations with http://epa.gov/airtrends/pdfs/Ozone_ 

DesignValues_20082010_FINAL.xlsx (excel file showing ozone design values for 2008-10). 

4 
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11. Environmental Defense Fund members living in the areas referenced in 

paragraphs 9 and 10, among others, have a strong basis for concern about the health threat 

presented to themselves and their families by the ozone pollution where they live, work, and 

recreate. They have a strong interest in the full, timely, and effective implementation of Clean 

Air Act requirements designed to protect them and their families from unhealthy ozone levels. 

12. EPA's failure to adopt a stronger health-based national ambient air quality 

standard, as required by the Clean Air Act, threatens the health ofEDF members, including those 

living in the areas referenced above. EPA's science advisers (CASAC) have unanimously 

concluded that a health-based ozone standard in the range of 60-70 ppb is requisite to protect 

public health. Leading medical organizations have called for a primary standard of 60 ppb as 

requisite to protect public health. Clinical and epidemiological studies cited in EDF's Comments 

show that ozone levels as low as 60 ppb are associated with adverse health impacts. Yet EPA's 

March 2008 ozone standard is set at 75 ppb, thereby allowing much higher ozone levels than 

CASAC and health experts recommend. 

13. Any strengthening of the 75 ppb standard to a limit within the range 

recommended by CASAC, even if not as protective as 60 ppb, would materially reduce the 

health risk to EDF's members and the larger public from ozone pollution. This is true even in 

communities that already violate the 75 ppb standard. Although the Clean Air Act requires such 

"nonattainment" areas to adopt ozone reduction measures, the "attainment" plans required by the 

Act for such communities only need to provide for pollution reductions sufficient to attain the 

existing standard-75 ppb. See, e.g., 42 U.S.C. §§ 7502(c), 751 Ia(b)(I)(A). If the standard was 

strengthened, the states would need to adopt additional pollution control measures to reduce 

ozone levels sufficiently to meet the more protective standard in these "nonattainment" areas, 

5 
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reductions that would reduce the health risks from ozone exposure. Id. Likewise, communities 

that currently meet the 75 ppb standard but would violate a strengthened one would also become 

"nonattainment" areas and would be required by the Act to adopt specific pollution control 

measures, as well as any additional controls needed to reduce ozone pollution as necessary to 

meet the more protective health standard. Id. §§ 7502, 7511a; see also id. § 7407. 

14. Ozone pollution also adversely affects the interests ofEDF members concerned 

about the threat from ozone pollution to their enjoyment of forests and plant life in places where 

they live and engage in outdoor recreation. In its January 19,2010 reconsideration proposal, 

EPA recognized that ozone causes damage to forests and plants, and, as recommended by 

CASAC, proposed a separate welfare ozone standard to protect against such damage. 75 Fed. 

Reg. 2,938, 2,999-3,027 (Jan. 19,2010). The standard would have been different from the health 

standard, limiting cumulative ozone levels over the growing season rather than limiting only 

peak 8-hour averages. EPA's failure to adopt this standard allows ozone damage to forests and 

plants in places where EDF members live and recreate, thereby tlu'eatening their use and 

enjoyment of such areas. See, e.g., Declarations ofEDF Members Denise Fort, Dan Grossman, 

and Preston Shimer. Ozone levels in areas where these and other EDF members live and/or 

recreate have in recent years exceeded the 7 to 15 ppm/hrs range recommended by CASAC for 

protection of vegetation and forested ecosystems. See, e.g., EPA, Counties Violating Secondary 

Seasonal Ground-Level Ozone Standard, available at 

http://www.epa. gov I glo/pdfs/CountySecondaryOzoneLevels 

0608.pdf; Supplement to the March 2008 Regulatory Impact Analysis at S4-3, available at 

http://www.epa.gov/ttniecas/regdata/RIAs/sl-supplemental_analysis_full.pdf. 
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15. I am aware that EP A has announced that it will not consider strengthening the 

ozone standards until its next five-year review of the standards, which it now says will not be 

done until 2014. This delay will prolong the exposure ofEDF members and their families to 

unsafe levels of ozone pollution, and will prolong the exposure of vegetation and forested 

ecosystems where members live and recreate to damaging ozone levels that threaten members' 

use and enjoyment of those areas. The delay will also impair EDF's ability to fulfill its mission 

of protecting and restoring the quality of our air, water, and other natural resources, and of 

protecting public health from environmental harms. 

I declare under penalty of peljury that the foregoing is true and correct. 

Executed this 1~1-day of January, 2012. 

Vickie Patton 

7 
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DECLARATION OF DR. HAROLD FARBER 

I, Dr. Harold Farber, under penalties of perjury, declare as follows: 

1. I respectfully submit this declaration on behalf of Environmental Defense 

Fund in support of its standing. J am a member of Environmental Defense Fund 

("EDF") and have been a member since 2010. I am a pediatric pulmonologist at 

Texas Children ' s Hospital in Houston and hold an appointment as Associate 

Professor of Pediatrics at Baylor College of Medicine. I specialize in both asthma 

and pediatric pulmonary medicine. I am board certified by the American Board of 

Pediatrics with a subspeciality in Pediatric Pulmonology. I have published 

extensively on the subject of asthma in children in the lay literature, including a 

book entitled "Control your Child's Asthma; A Breakthrough Program for the 

Treatment and Management of Childhood Asthma," and the scientific literature, 

with over 20 peer-reviewed scientific publications. T am the author or co-author of 

three chapters in professional textbooks, and I currently serve as editor for the 

scientific journal Pediatric Allergy, Immunology, and Pulmonology. I reside at 

715 Mosby Circle, Houston, TX. 

2. As a pediatric pulmonologist, I am acutely aware of the negative health 

effects of ozone. Peak (1- to 3-hour) and sustained (6- to 8-hour) exposures to 

ozone have serious health consequences. Short-term ozone exposure can irritate 

the respiratory system, making breathing more difficult and thereby limiting a 
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person' s normal activity. Short-term ozone exposure has been clearly shown to 

increase risk for asthma attacks, resulting in increased need for hospitalizations and 

emergency department visits for asthma, and thereby substantially adding to costs 

of medical care and lost productivity. Reductions in ambient ozone levels 

associated with changes in traffic patterns during the 1996 Olympics in Atlanta 

reduced childhood asthma emergency department visits by 40% and asthma 

hospitalizations by 20%. 

Long-term ozone exposure is similarly dangerous, with reductions in lung 

function and lung growth well documented. 

3. I work with children in the greater Houston area who have asthma and 

other chronic respiratory problems. Poor air quality, including short-term and 

long-term exposure to ozone adversely impacts their health. 

4. I understand that the U.S. Environmental Protection Agency ("EPA") sets 

National Ambient Air Quality Standards ("NAAQS") for ozone in order to protect 

public health, and that states are required under the Clean Air Act ("CAN'), to take 

steps to attain compliance with the NAAQS throughout their borders. I am also 

aware from published reports that ozone levels in Houston often exceeds the 

federal air-quality standard established in 2008 to protect human health and 

welfare. Likewise, I am aware from published reports that the U.S . Environmental 

Protection Agency' s science advisers and other experts have found that ozone 
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standards more protective than those adopted in 2008 are necessary to protect 

human health and to protect forests from ozone damage. For these reasons, I am 

very concerned that ozone pollution poses a threat to my health and the health of 

the children I treat in the greater Houston area. 

5. I expect that the air quality in Houston will be improved by implementing 

the 2008 ozone standard, and I am concerned that any delay in implementing and 

strengthening ozone standards will prolong the threat ozone pollution poses to my 

health and welfare and to the health and welfare of the patients I care for. I 

strongly support the efforts of the Environmental Defense Fund to require full 

compliance with all requirements ofthe Clean Air Act to reduce ozone pollution. 

6. I declare under the penalty of perjury that the foregoing is true and 

correct. 

Signed on December 7,2011. 

. 1-6 // ;;;;;e-~ /f1 J/~ 
Harold J. Farber, MD, MSPH 
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DECLARATION OF DENISE FORT 

 

I, Denise Fort, declare as follows: 

 1.  I am currently a member of Environmental Defense Fund, and I 

have been a member for several years.  I reside in Santa Fe County, New 

Mexico.  I have resided in New Mexico for more than 25 years and am a 

tenured faculty member at the University of New Mexico School of Law, 

with the title of Professor of Law.  My area of expertise is environmental 

and natural resources law. 

 2.  I am familiar with the effects of ozone pollution because of my 

professional work as an environmental law professor.  I teach classes in 

environmental law and a seminar on climate change.  I am aware from 

published reports that ozone air pollution presents a health threat even to 

healthy adults, that it can seriously impair breathing, and that ozone air 

pollution can damage trees and other plant life.  I am also aware that ozone 

is damaging to plants and terrestrial ecosystems, and is associated with  

impairment of growth in trees, tree biomass loss, foliar injury (such as the 

mottling of leaves and pine needles), and associated ecosystem disruption.   

3.  I enjoy hiking, river sports, and bird watching in New Mexico.  I 

hike at all elevations in the nearby Santa Fe and Cibola National Forests, as 

well as in natural areas surrounding Albuquerque, in Bernalillo County.  I 
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am often accompanied by my daughter and friends on these outings.  We 

kayak on the Rio Grande and the Chama rivers.  Bird watching happens 

everywhere, but especially in our backyard.  On these excursions, I derive 

great pleasure from viewing the trees and natural vegetation.  

4.  I understand that the Environmental Protection Agency (“EPA”) 

revised the National Ambient Air Quality Standards (“NAAQS”) for ozone 

in 2008, establishing identical primary (health) and secondary (welfare) 

standard. 

5.  I am aware from published reports that EPA’s science advisors and 

other experts have found that a separate secondary ozone standard more 

protective than the standard adopted in 2008 is necessary to protect forests, 

plants, and natural environments from ozone damage.  I am also aware that 

ozone levels in Sandoval and Bernalillo Counties—where I have frequently 

recreated outdoors, and where I will continue to recreate outdoors in the 

future—have in recent years exceeded limits that EPA’s science advisors 

and other experts have recommended to protect against ozone damage to 

trees and vegetation.   

6.  For all the foregoing reasons, I am very concerned that a delay in 

strengthening the secondary ozone standard will prolong exposure of forests 

and plants where I live and recreate to ozone levels that theaten their 
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survival, health, and natural beauty, thereby significantly diminishing my 

enjoyment of the outdoor activities described in paragraph 3.   

 7.  I declare under penalty of perjury that the foregoing is true and 

correct to the best of my knowledge, information, and belief.  

Dated:  December 19, 2011. 

 

           

                                                          ___________________________  

      Denise Fort 
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DECLARATION OF DAN GROSSMAN 

 

I, Dan Grossman, under penalties of perjury, declare as follows:  

 1.  I am a member of Environmental Defense Fund (EDF), and I have 

worked at EDF since 2006, serving as the Regional Director for EDF’s Rocky 

Mountain Regional Office.  Prior to working at EDF, I served six years in the 

Colorado House of Representatives, including two years as House Minority 

Leader, and likewise served four years in the Colorado Senate, where I was the 

chairman of the Judiciary Committee and vice chairman of the Agriculture, Natural 

Resources and Energy Committee.  I currently reside at 2864 Yosemite Street in 

Denver.  

2.  I am aware from published reports that ozone is a severe lung irritant that 

poses a health threat even to healthy adults, and that ozone air pollution can 

damage trees and other plant life.  Short-term (1- to 3-hour) and longer term (6- to 

8-hour) exposures to ozone have serious health consequences like aggravated 

asthma attacks, which can result in more frequent hospital visits.   I am also aware 

that the American Medical Association has stated that adults who exercise 

outdoors are at a “much higher” risk for adverse health effects from exposure to 

ozone.   

 3.  I am an avid runner and cyclist.  I run three to four times  per week, often 

near my home.   I also enjoy spending time with my family outdoors.  We enjoy 
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Denver’s parks and the open space in Boulder County as well as the trails in Rocky 

Mountain National Park and Araphoe National Forest.    

 4.  I understand that the Environmental Protection Agency (“EPA”) set 

National Ambient Air Quality Standards (“NAAQS”) for ozone in 2008, which are 

standards designed to protect public health.  I am also aware from published 

reports that ozone levels in areas around my home sometimes exceed the federal 

air-quality standard established in 2008 to protect human health and welfare.  I am 

aware from published reports that the EPA’s science advisers and other experts 

have found that ozone standards more protective than those adopted in 2008 are 

necessary to protect human health and to protect natural environments from ozone 

damage.   For these reasons, I am very concerned that ozone pollution poses a 

threat to my health and to my use and enjoyment of the outdoor areas around my 

home and in my community. 

 5.  I expect that the air quality in the greater Denver area will be improved 

by implementing the 2008 ozone standard, and I am concerned that any delay in 

implementing and strengthening ozone standards will prolong the threat to my 

health and welfare from ozone pollution in the places where I live, work, and 

recreate.  I strongly support the efforts of the Environmental Defense Fund to 

require full compliance with all requirements of the Clean Air Act to limit ozone 

pollution.  
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6.  I declare under the penalty of perjury that the foregoing is true and 

correct.  

Signed on December 8, 2011.    

 

________________________ 

Dan Grossman 
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DECLARATION OF MARILYNN MARSH-ROBINSON 

I, Marilynn Marsh-Robinson, declare as follows: 

1. I respectfully submit this declaration on behalf of Environmental Defense 

Fund in support ofits standing. I am a member of Environmental Defense Fund 

("EDP") and have worked there since 1999. Currently, I am a program coordinator 

and my duties include activities that help promote energy efficiency in diverse 

populations. I reside in Knightdale, North Carolina, in eastern Wake County. 

2. I have suffered from asthma since childhood. In the last decade, my 

asthma and respiratory infectionl!l have worsened. I have used several medications 

and inhalers throughout the years to treat my asthma, and I keep an emergency 

albuterol inhaler with me at all times. In the last two years, I started giving myself 

breathing treatments with a nebulizer and albuterol. I've given myself at least 

twenty treatments since May 2010. As a result of my asthma, I limit the time I 

spend outside, and if I stay outside for long periods of time, my breathing becomes 

labored. Therefore, at times, I am not able to see my son participate in basebalJ or 

other activities, nor am I able to enjoy walks outdoors on a regular basis. 

3. I am aware of the compelling scientific evidence linking ozone exposure 

with aggravation of respiratory ailments like asthma. I am aware from published 

reports that ozone exposure causes increased airway responsiveness to allergens in 

subjects with allergic asthma and allergic rhinitis. I am also aware from published 

P.01 
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reports that breathing air containing ozone can reduce lung function and increase 

respiratory symptoms, thereby aggravating asthma and other respiratory 

conditions; that ozone exposure has been associated with increased susceptibility 

to respiratory infections, medication use by asthmatics, doctors visits, and 

emergency.department visits and hospital admissions for individuals with 

respiratory disease; and that ozone exposure may also contribute to premature 

death, especially in people with heart and lung disease. 

4. I am aware that in 2008 EPA revised its National Ambient Air Quality 

Standards (NAAQS) for ozone. I am also aware from public infonnation that 

EPA's science advisers and other experts have found that ozone standards more 

protective than those adopted in 2008 are necessary to protect human health from 

ozone. I am further aware that ozone pollution levels in my community exceed the 

stronger standards recommended by the EPA's science advisers. 

5. For all the above reasons, I am very concerned that ozone pollution in my 

community endangers my health and welfare. I am further very concerned that any 

delay in strengthening federal ozone standards will prolong the threat to my health 

and welfare, as well as that of my family, from unsafe levels of ozone pollution in 

the places where I live, work, and recreate. 

6. I strongly support litigation by EDF to ensure that ozone standards are 

fully sufficient to protect my health and that of my family members. 

2 
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I declare under the penalty of perjury that the foregoing is true and correct. 

Signed on December 20, 2011. 

~~-~ 
Marilynn Marsh-Robinson 

3 
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DECLARA TION OF ANNETTE SHIMER 

I, Annette Shimer, under penalties of peljury, declare as follows: 

1. I respectfully submit this declaration on behalf of Environmental Defense 

Fund in support of its standing. I am a member of Environmental Defense Fund 

("EDF") because I share EDF's belief that we, as a society, can and should do 

more to protect our environment and, in particular, to reduce air pollution like 

ozone. I have lived in the Pittsburgh area of Allegheny County, Pennsylvania, 

since 1977. Although now retired from paid pursuits, I currently serve as President 

of USC Citizens for Land Stewardship, a local environmental organization in 

Upper St. Clair, Pennsylvania, and as Vice-President of the League of Women 

Voters of Greater Pittsburgh. I am also a past member of the Air Quality Advisory 

Committee for the Allegheny County Bureau of Air Pollution Control and a past 

board member and continuing supporter of the Group Against Smog and Pollution 

("GASP"), a nonprofit organization that seeks to improve air quality with a focus 

on the Pittsburgh region. I reside at 1609 Terrie Drive, Upper St. Clair 

(Pittsburgh), Pennsylvania, 15241. 

2. I enjoy spending time outdoors, particularly walking and birdwatching in 

Boyce Mayview Park and the Laurel Highlands near my home. I find that walking 

outdoors is physically more difficult for me when the air quality is poor; my 
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breathing becomes more labored and I cannot walk for as great a distance or for as 

long a time. 

3. As a long-time advocate for improved air quality, I keep myself informed 

regarding the health impacts of air pollution. I am aware from published reports 

that ozone is a severe lung irritant that poses a health threat even to healthy adults, 

and that ozone air pollution can damage trees and other plant life. The potential 

consequences of these adverse health impacts include not just suffering but also 

lost income and extra health care costs. 

4. I understand that the U.S. Environmental Protection Agency ("EPA") sets 

National Ambient Air Quality Standards ("NAAQS") for ozone in order to protect 

public health, and that states are required under the Clean Air Act ("CAA"), to take 

steps to attain compliance with the NAAQS throughout their borders. I am also 

aware from published reports that ozone levels in Allegheny County and in my 

community sometimes exceed the federal air-quality standard established in 2008 

to protect human health and welfare. Likewise, I am aware from published reports 

that the U.S. Environmental Protection Agency's science advisers and other 

experts have found that ozone standards more protective than those adopted in 

2008 are necessary to protect human health and to protect forests from ozone 

damage. For these reasons, I am very concerned that ozone pollution poses a 

2 
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threat to my health and to my use and enjoyment of the natural areas described 

above. 

5. I expect that the air quality in Allegheny County will be improved by 

implementing the 2008 ozone standard, and I am concerned that any delay in 

implementing and strengthening ozone standards will prolong the threat to my 

health and welfare from ozone pollution in the places where I live, work, and 

recreate. I strongly support the efforts of the Environmental Defense Fund to 

require full compliance with all requirements of the Clean Air Act to limit ozone 

pollution. 

6. I declare under the penalty of perjury that the foregoing is true and 

correct. 

Signed on December 7,2011. 

Annette Shimer 

3 
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DECLARA TION OF PRESTON SHIMER 

I, Preston Shimer, under penalties of peljury, declare as follows: 

1. I respectfully submit this declaration on behalf of Environmental Defense 

Fund in support of its standing. I am a member of Environmental Defense Fund 

("EDF"), and have received and responded to the organization's "action alerts" for 

at least five years, because I agree with EDF's goals for improving our 

environment, including achieving cleaner air. I have been a resident of the 

Pittsburgh area, in Allegheny County, Pennsylvania, for more than three decades . 

Since 2001, I have worked as Foundation Administrator for the ARMA 

International Educational Foundation. In addition, for the last eight years, I have 

been an elected Commissioner for the Township of Upper St. Clair, Pennsylvania. 

I also serve on the boards of the Local Government Academy, a nonprofit 

organization that strives to improve the capability of local governments in 

southwestern Pennsylvania, and USC Citizens for Land Stewardship, a nonprofit 

organization that acts on local environmental issues in Upper St. C lair, 

Pennsylvania. I reside at 1609 Terrie Drive, Upper St. Clair (Pittsburgh), 

Pennsylvania, 15241 . 

2. I enjoy a number of outdoor activities, including hiking in the Laurel 

Highlands (a mountainous area east of my home), bicycling on the Rails to Trai ls 

network in Al legheny County, and swimming in an outdoor pool. My son-in-l aw 
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has experienced many respiratory difficulties living in this area throughout his life, 

as did my daughter while she lived here, and I am concerned about the potential 

adverse impacts on my own health from inhaling air pollution. Because of these 

concerns, on days when ozone air quality in Allegheny County is poor I restrict my 

time outdoors, getting less outdoor exercise than 1 would prefer. 

3. I first learned of the health risks of air pollution at an early age from my 

father, who worked on air pollution control issues for the New Jersey Department 

of Health. Scientific understanding of those risks has grown over my lifetime, and 

it is now well known that ozone pollution contributes to asthma and other 

respiratory disorders. For some individuals these health impacts can result in 

premature death, but even lesser cases can cause severe suffering as well as serious 

economic consequences in the form of missed work and increased demand for 

health care services. 1 am also aware from published reports that ozone air 

pollution can damage trees and other plant life. 

4. I understand that the U.S. Environmental Protection Agency ("EPA") sets 

National Ambient Air Quality Standards ("NAAQS") for ozone in order to protect 

public health, and that states are required under the Clean Air Act ("CAA"), to take 

steps to attain compliance with the NAAQS throughout their borders. 1 am also 

aware from published reports that ozone levels in Allegheny County and in my 

community sometimes exceed the federal air-quality standard established in 2008 
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to protect human health and welfare. Likewise, I am aware from published reports 

that the U.S. Environmental Protection Agency's science advisers and other 

experts have found that ozone standards more protective than those adopted in 

2008 are necessary to protect human health and to protect forests from ozone 

damage. For these reasons, I am very concerned that ozone pollution poses a 

threat to my health, the health of my family , and to my use and enjoyment of the 

natural areas described above. 

5. I expect that the air quality in Allegheny County will be improved by 

implementing the 2008 ozone standard, and I am concerned that any delay in 

implementing and strengthening ozone standards will prolong the threat to my 

health and welfare from ozone pollution in the places where I live, work, and 

recreate. I strongly support the efforts of the Environmental Defense Fund to 

require full compliance with all requirements of the Clean Air Act to limit ozone 

pollution. 

6. I declare under the penalty of peljury that the foregoing is true and 

correct. 

Signed on December 7,2011. 

Preston Shimer 
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DECLARATION OF LINDA LOPEZ 

I, Linda Lopez, declare as follows: 

1. I am the director of membership and public education at the Natural Resources 

Defense Council, Inc. (flNRDC"). I have been the director of membership and public education 

for over twenty-three years. 

2. My duties include supervising the preparation of materials that NRDC distributes to 

members and prospective members. Those materials describe NRDC and identify its mission. 

My duties also require that I be very familiar with the database in which information on NRDC 

members is regularly maintained. 

3. NRDC is a membership organization incorporated under the laws of the State of New 

York. It is recognized as a not-for-profit corporation under section 501(c)(3) ofthe United States 

Internal Revenue Code. 

4. NRDC's mission statement declares that "The Natural Resources Defense Council's 

purpose is to safeguard the Earth: its people, its plants and animals, and the natural systems on 

which all life depends." The mission statement goes on to declare that NRDC works "to restore 

the integrity of the elements that sustain life - air, land, and water - and to defend endangered 

natural places." 

5. NRDC's member database is maintained in the regular course of business. When an 

individual becomes a member ofNRDC, his or her current residential address is recorded in 

NRDC's membership database. When a member renews his or her membership or otherwise 

makes a contribution to NRDC, the database entry reflecting the member's residential address is 

verified or updated. I obtained the information about our membership discussed below from the 

database. 
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DECLARATION OF LINDA LOPEZ 

6. NRDC currently has 357,472 members. There are NRDC members residing in 

each of the fifty United States and in the District of Columbia and Puerto Rico. For example, 

NRDC has 2,896 members in San Francisco County, CA; 5,910 members in New York County, 

NY; 1,188 members in Washington, D.C.; 571 members in Baltimore City County, MD; 1,231 

members in Philadelphia County, PA; 1,548 members in Cuyahoga County, OH; 3,766 members 

in Middlesex County, MA; 540 members in Albany County, NY; 290 members in J efIerson 

County, AL; 838 members in Sarasota County, FL; and 1,016 members in Lake County, IL. 

These are only examples. NRDC members also live in many other cities, towns, and counties 

throughout the United States. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on December 19,2011. 

Linda Lopez 
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DECLARATION OF JOHN D. WALKE 

 

 1.   I am Director of the Clean Air Program for the Natural Resources Defense 

Council (NRDC), and have held that position for ten years.   I obtained a J.D. degree from 

Harvard Law School in 1993 and was admitted to the Virginia and D.C. bars in 1993 and 1994, 

respectively.  Prior to working for NRDC, I was an attorney in the Office of General Counsel for 

the U.S. Environmental Protection Agency (EPA), where I specialized in advising the agency on 

legal issues arising under the Clean Air Act. 

 2.   My responsibilities at NRDC include coordinating and planning the 

organization’s clean air advocacy and litigation; developing and articulating NRDC’s positions 

on national clean air policy issues; participating in the drafting of comments on proposed 

national, regional and local EPA actions under the Clean Air Act; and generally acting as an 

advocate for protection of public health and the environment from air pollution.  My position 

requires that I be familiar with NRDC’s purposes, its activities on clean air issues, and the nature 

and scope of its membership.  

 3.   NRDC’s mission includes protecting the Earth, its people, wildlife and the natural 

systems on which all life depends.  NRDC uses law and science to promote a safe and healthy 

environment, and to prevent the fouling and depleting of the resources that support all life on 

Earth, including air, land and water.  We also work to foster people’s rights to have a voice in 

decisions that affect their environment.    

 4.   Since its founding more than 35 years ago, NRDC has consistently made the 

protection of air quality a high priority for its environmental protection efforts.  Those efforts 

have included (and continue to include) extensive advocacy and litigation to promote full and 

effective implementation of the Clean Air Act, evidenced, for example, by scores of reported 
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cases over more than three decades in which NRDC has been a petitioner or plaintiff seeking to 

enforce Clean Air Act requirements.   

 5.    NRDC’s clean air work has long included advocacy for adoption of National 

Ambient Air Quality Standards (NAAQS) that are fully adequate to protect public health and 

welfare as required by the Clean Air Act.  Such advocacy will continue to be a priority for 

NRDC for the foreseeable future.  We (along with others) filed litigation that led to a court 

ordered deadline (via a consent decree) for EPA to complete the review that resulted in adoption 

of the 2008 ozone NAAQS.  American Lung Association, et al. v. Whitman, No. 03-778 

(D.D.C.).  

 6.   NRDC has also repeatedly advocated before EPA, elected officials, and the public 

for adoption of strong ozone NAAQS.  Among other things, NRDC (along with others) filed 

extensive comments on EPA’s reconsideration proposal of January 19, 2010 to strengthen the 

ozone NAAQS.  These comments argued, among other things, that EPA’s March 2008 standards 

were not adequate to protect public health with an adequate margin of safety, as required by the 

Clean Air Act, and that the evidence before the agency when it adopted its 2008 ozone NAAQS 

supported a primary (health) standard of 60 parts per billion (ppb).  The comments also argued 

that the Clean Air Act requires EPA to base the primary standard exclusively on protection of 

public health, and that the agency was legally precluded from considering implementation costs 

of the standard.  Comments of American Lung Association et al., July 11, 2007 and March 22, 

2010, EPA docket No. EPA-HQ-OAR- 2005-0172 (“NRDC Comments”).  NRDC will continue 

to so argue, and to strongly advocate prompt adoption of an ozone health standard that is more 

protective than EPA’s 2008 standard and sufficient to protect public health with an adequate 

margin of safety.   
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 7.   NRDC has also publicly and repeatedly argued that EPA’s refusal in 2008 to 

adopt a separate secondary (welfare) standard for ozone was both unlawful and contrary to the 

scientific evidence.  EPA’s science advisers (CASAC) recommended that such a separate 

standard was requisite to protect public welfare against adverse effects from ozone damage to 

forests and plants.  NRDC will continue to argue for adoption of a separate secondary ozone 

NAAQS that is fully requisite to protect against such damage. 

 8.    As noted in the declaration of Linda Lopez, NRDC has more than 357,000 

members throughout the United States.  That declaration and the others submitted by NRDC in 

this case (collectively, “NRDC Declarations”) show that, based on recent EPA data, NRDC 

members live and recreate in communities and areas with ozone levels that exceed EPA’s 2008 

ozone NAAQS of 75 ppb.  Examples include the San Francisco Bay area, in California (80 ppb); 

the New York City area (84 ppb); the Washington, D.C. area (81 ppb); the Baltimore, Maryland 

area (89 ppb); the Philadelphia, Pennsylvania area (83 ppb); and the Cleveland, Ohio area (77 

ppb).  Compare NRDC Declarations with http://epa.gov/airtrends/pdfs/Ozone_DesignValues_ 

20082010_FINAL.xlsx (excel file showing ozone design values for 2008-10) and 

http://epa.gov/ozonedesignations/2008standards/state.htm (collection of states’ recommended 

area designations under 2008 ozone standard and EPA responses). 

9.   NRDC members also live in communities that meet EPA’s 2008 ozone NAAQS, 

but that have ozone levels that lung experts say are unsafe and that are higher than the top end of 

the range recommended by CASAC (60-70 ppb). For example, NRDC has members in the 

following areas with ozone levels ranging from 71 to 75 ppb:  Middlesex County, Massachusetts 

(71 ppb); Albany County, New York (71 ppb); Jefferson County, Alabama (75 ppb); Sarasota 
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County, Florida (73 ppb); Lake County, Illinois (74 ppb); and Wake County, North Carolina (73 

ppb).  Compare NRDC Declarations with http://epa.gov/airtrends/pdfs/Ozone_DesignValues_ 

20082010_FINAL.xlsx (excel file showing ozone design values for 2008-10). 

 10.   NRDC members living in the areas referenced in paragraphs 8 and 9 above, 

among others, are justifiably concerned about the health threat presented to themselves and their 

families by ozone pollution in their communities.  They have a strong interest in the full, timely, 

and effective implementation of Clean Air Act requirements designed to protect them and their 

families from unhealthy ozone levels.   

 11.   EPA’s failure to adopt stronger national ambient air quality standards to protect 

public health from ozone as required by the Clean Air Act threatens the health of NRDC 

members, including those living in the areas referenced above.  EPA’s science advisers 

(CASAC) have unanimously recommended that a primary ozone standard in the range of 60-70 

ppb is requisite to protect public health.  Clinical and epidemiological studies cited in NRDC’s 

Comments show that ozone levels as low as 60 ppb are associated with adverse health impacts. 

Yet EPA’s 2008 ozone standard allows ozone levels to be as high as 75 ppb. 

 12.  Any strengthening of the 75 ppb standard to a limit within the range 

recommended by CASAC, even if not as protective as 60 ppb, would materially reduce the 

health risk to our members and the larger public from ozone pollution.  This is true even in 

communities that already violate the 75 ppb standard.  Although the Clean Air Act requires such 

“nonattainment” areas to adopt ozone reduction measures, the “attainment” plans required by the 

Act for such communities only need to provide for pollution reductions sufficient to attain the 

existing standard—75 ppb.  See, e.g., 42 U.S.C. §§ 7502(c), 7511a(b)(1)(A).  If the standard 

were strengthened, the states would have to adopt the additional pollution reductions needed to 
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meet the more stringent standard in these “nonattainment” areas, reductions that would reduce 

the health risks from ozone exposure.  Id.  Likewise, communities that currently meet the 75 ppb 

standard but violate a strengthened one would become “nonattainment” areas required by the Act 

to adopt specific pollution reduction measures to reduce ozone pollution sufficient to meet the 

health standard.  Id.; see also id. § 7407. 

 13.      NRDC members are also justifiably concerned about the threat from ozone 

pollution to their enjoyment of forests and plant life in places where they live and engage in 

outdoor recreation.  In its January 19, 2010 reconsideration proposal, EPA recognized that ozone 

causes damage to forests and plants, and, as recommended by CASAC, proposed a separate 

secondary ozone standard requisite to protect against such damage.  75 Fed. Reg. 2,938, 2,999-

3,027 (Jan. 19, 2010).  The standard would have been different from the primary standard, 

limiting cumulative ozone levels over the growing season rather than limiting only peak 8-hour 

averages.  EPA’s failure to adopt this standard allows ozone damage to forests and plants in 

places where NRDC’s members live and recreate, thereby threatening their use and enjoyment of 

such areas.  See, e.g., Declaration of NRDC member Jean Jolly (expressing concern about 

impact of ozone pollution on natural ecosystem of Great Smoky National Park where she 

recreates); see also http://www.epa.gov/glo/pdfs/201107_OMBdraft-OzoneRIA.pdf at 49.   

 14.   I am aware that EPA has announced that it will not consider strengthening the 

ozone standards until its next five-year review of the standards, which it now says will not be 

done until 2014.  This delay will prolong the exposure of NRDC members and their families to 

unsafe levels of ozone pollution.  The delay will also impair NRDC’s ability to fulfill its mission 

of promoting a safe and healthy environment for all.   

I declare under penalty of perjury that the foregoing is true and correct. 
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Executed this 22nd day of December, 2011. 

John D. alke 

6 
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DECLARATION OF DAVID DROOZ 

I, David Drooz, state as follows: 

1. I have been a member of Natural Resources Defense Council since 1984. 

2. I have resided in Raleigh, North Carolina, Wake County, since 1968. 

3. I regularly engage in outdoor activities such as working in my yard and jogging. I have 
been a jogger for over 30 years and have found myselfto be particularly susceptible to respiratory 
ailments. I also spend time outside with my children, particularly watching them play sports. 

4. My children spend a significant amount of time playing outside. My middle child had 
asthma throughout elementary school, and at times used an inhaler repeatedly to get through soccer 
games and practices. 

5. I am worried about the health effects of ozone pollution on my family and myself. I 
monitor the weather report periodically and take note when high ozone levels are predicted. When my 
children were younger, I would limit their outdoor activities on those days. Though my son's asthma 
has improved since he was younger, I am particularly worried about how ozone pollution will affect his 
health, since he spends so much time engaging in outdoor activities. 

6. I am aware from published reports that ozone is a severe lung irritant that poses a health 
threat even to healthy adults. I am also aware from public information that ozone pollution in Wake 
County periodically reaches levels that scientists say are unsafe to human health. For these reasons, I 
am very concerned that ozone pollution poses a threat to my health and that of my family. 

7. I am aware from public information that EPA's science advisers and other experts have 
found that an ozone standard more protective than that adopted in 2008 is necessary to protect human 
health. I am also aware from published reports that ozone levels in Wake County sometimes exceed 
the stronger standard recommended by the EPA's science advisers to protect human health. I am 
therefore very concerned that any delay in strengthening federal ozone standards will prolong the threat 
to my health and that of my family from unsafe levels of ozone pollution in the places where I live, 
work, and recreate. 

8. I am very concerned about the human health impacts from ozone pollution, and think 
that more attention should be placed on cleaning up the air. 

9. I strongly support litigation by NRDC to ensure that ozone pollution requirements of the 
Clean Air Act are fully and expeditiously implemented so as to protect my health and that of my family. 

I declare under penalty of perjur I 

DATED this j 7' t" day of --..-:~:...--_ _ --=---p\ 

),~ 
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DECLARATION OF JEAN JOLLY 

I, Jean Jolly, state as follows: 

1. I am a member of Natural Resources Defense Council, and have been a member 

since 1996. 

2. I live in Knoxville, Tennessee, Knox County, and have lived there for over 70 

years. 

3. I regularly spend time outdoors gardening, doing yard work, walking, and 

jogging. Additionally, I regularly visit Great Smoky Mountains National Park where I walk, hike 

and look for wildlife. During my visits, I derive great aesthetic enjoyment from viewing the 

natural vegetation, landscapes and wildlife. 

4. I am aware that ozone poses a health threat to people and can damage trees and 

other plant life. I am also aware that ozone levels in my community and in Great Smoky 

Mountains National Park sometimes exceed levels safe for human health. 

5. J am concerned about the threat ozone poses to my health. I am 76 years old and 

have suffered from asthma for about 30 years. On days when ozone pollution levels are high, I 

often have symptoms including difficulty breathing, scratchy throat, and sinus inflammation. 

Additionally, I am concerned about the impact of ozone pollution on the health of natural 

ecosystems like that of Great Smoky Mountains National Park. 

6. I pay attention to the ozone level in my area. I check the levels on the weather 

report daily. When ozone levels are high, I will choose to engage in less strenuous activity, such 

as walking instead of jogging or limiting the time I spend working in my yard" 
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7. I strongly support litigation by NRDC to ensure that ozone pollution requirements 

of the Clean Air Act are fully and expeditiously implemented so as to protect my health. 

I declare under penalty of perjury that the foregoing is true and correct. 

DATED this if .... L- day of December, 2011. 

Jean Jolly 
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DECLARATION OF KATHRYN KUPPERS 

I, Kathryn Kuppers, state as follows: 

1. I am a member of Natural Resources Defense Council (NRDC), and have been a 

member since 2001. 

2. I live in Midland, North Carolina, Cabarrus County, and have lived there for over 

20 years. 

3. My husband and I often spend time outdoors. I go on walks regularly and 

occasionally ride my bicycle. My husband spends time gardening, splitting wood, and fixing up 

the exterior of our house. Additionally, we spend approximately two hours each day outside 

when we let our flock of chickens out to forage. 

4. I am very concerned about the health threat that ozone pollution poses to my 

community. I am aware from published reports that ozone is a severe lung irritant that poses a 

health threat, even to healthy adults. Ozone levels in my community sometimes are classified as 

"code red" and I am aware that on those days it can be unsafe to be outside. 

5. I am concerned about the health threat presented to me and my husband by ozone 

pollution, especially as we get 014er. I pay attention to the ozone level in my area. For example, 

I check on the reported ozone level in the newspaper. On days classified as "code red" for 

ozone, I sometimes experience burning in my eyes and throat, as well as fatigue. My husband 

experiences similar symptoms. Since I have read in various health advisories that ozone levels 

are lower in the morning, I try to avoid high ozone levels by bicycling and spending time 

outdoors only in the early morning .. 
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6. I strongly support litigation by NRDC to ensure that the ozone pollution 

requirements of the Clean Air Act are fully and expeditiously implemented so as to protect my 

health. 

I declare under penalty of perjury that the foregoing is true and correct. 

DATED this f,fth day of December, 2011. 

Kathryn Kuppers 
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DECLARATION OF MEI,ISSA M. MCSWIGAN 

I, Melissa M. McSwigan, state as follows: 

1. I am a member of the Natural Resomces Defense Council (NRDC), and have 

been a member since 2002. 

2. I live in Pittsburgh, Pennsylvania and have lived at my current address for over 40 

years. 

3. I regularly engage in outdoor activities including walking, biking, skiing, 

bicycling, gardening and performing yard work. On days when air quality is poor, I make sme 

not to mow the lawn, :fill up the gas ~ or engage in other activities that would fintber 

contribute to poor air quality. 

4. Members of my extended family suffer from asthma, and I am aware that ozone 

pollution is linked to triggering asthma attacks and added hospital visits due to lung problems. I 

am concerned about my family's health, and for this reason, I'm concerned about national ozone 

standards. I am aware from published reports that ozone is a severe lung irritant that poses a 

health threat, even to healthy adults. I am also aware that ozone levels in my community 

sometimes exceed the federal air-quality standard. I am also aware from PubJ.ished reports that 

the U.S. Environmental Protection Agency's science advisers and other experts have found that 

ozone standards more protective than those adopted in 2008 are necessary to protect human 

health and to protect forests from ozone damage. For these reasons, I am very concerned that 

ozone pollution poses a threat to the health of my family and me. 

5. I strongly support litigation by NRDC to ensme that ozone pollution requirements 
of' 

of the-Clean Air Act are fully and expeditiously implemented so as to protect my health. 
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I declare under penalty of perjury that the foregoing is true and correct. 

DATED this a... day of December, 2011. 
.. 

1 

USCA Case #08-1204      Document #1369354            Filed: 04/17/2012      Page 133 of 156



DECLARATION OF MICHELLE PAGE 

I, Michelle Page, state as follows: 

1. I am a member of the Natural Resources Defense Council (NRDC), and have 

been a member since 1988. 

2. I live in Hillsboro, Missouri in Jefferson County, which is adjacent to St. Louis 

County. I have lived in Jefferson County for 27 years. I grew up in St. Louis County and visit 

that county frequently. 

3. I regularly engage in outdoor activities including: walking, hiking, bicycling, 

gardening and performing yard work. I often go to St. Louis to walk or bike in Forest Park, 

Tower Grove Park or on Grant Trail. 

4. My daughter and I suffer from mild asthma and are required to use asthma 

inhalers. I know from my doctor that ozone pollution is linked to triggering asthma attacks and to 

added hospital visits. On days when ozone reaches elevated levels, I notice my asthma and my 

daughter's asthma and breathing are negatively affected. 

5. These effects are worse when I am in St. Louis, where ozone pollution levels are 

often higher. When ozone reaches elevated levels, I avoid engaging in outdoor activities or 

going to St. Louis. Moreover, I have learned from health publications to close all windows in my 

home and car and use air conditioning to prevent prolonged exposure to the elevated ozone 

levels .. I worry that poor air quality will worsen my asthma symptoms over time and am 

concerned for those in my community who suffer from more server asthma or respiratory 

diseases. 

6. I am very concerned about the threat that ozone pollution poses to my health and 

the health of my family. I am aware from published reports that ozone is a severe lung irritant 

that poses a health threat, even to healthy adults, and that ozone levels in my community 

sometimes exceed the federal air-quality standards established in 2008 to protect human health 
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and welfare. I believe that standards for ozone should be as strong as possible to protect all 

Americans from these health impacts. 

7. I strongly support litigation by NRDC to ensure that ozone pollution requirements 

of the Clean Air Act are fully and expeditiously implemented so as to protect my health. 

I declare under penalty of perjury that the foregoing is true and correct. 

DATED this 'tIJ! day of December, 2011 . 

~Pd'Z 
Michelle Page 
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Addendum to Declarations 

EPA, Ozone Design Values, 2008-2010, Table 6 (excerpt), downloaded from 
http://epa.gov/airtrends/pdfs/Ozone_DesignValues_20082010_FINAL.xlsx (visited 

1/3/12)(cited in Conner, Patton, and Walke declarations) 
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Table6

State County
State 
FIPS

County 
FIPS

EPA 
Region Site ID POC

2008-2010 
Design Value 

(ppm)1,2
Met 

NAAQS?
Alabama Baldwin 01 003 04 010030010 1 0.071 Yes
Alabama Colbert 01 033 04 010331002 1 0.065 Yes
Alabama Elmore 01 051 04 010510001 1 0.067 Yes
Alabama Etowah 01 055 04 010550011 1 0.063 Yes
Alabama Houston 01 069 04 010690004 1 0.063 Yes
Alabama Jefferson 01 073 04 010732006 1 0.075 Yes
Alabama Madison 01 089 04 010890014 1 0.070 Yes
Alabama Mobile 01 097 04 010972005 1 0.073 Yes
Alabama Montgomery 01 101 04 011011002 1 0.068 Yes
Alabama Morgan 01 103 04 011030011 1 0.066 Yes
Alabama Russell 01 113 04 011130002 1 0.067 Yes
Alabama Shelby 01 117 04 011170004 1 0.074 Yes
Alabama Sumter 01 119 04 011190002 1 0.060 Yes
Alabama Tuscaloosa 01 125 04 011250010 1 0.061 Yes
Alaska Denali 02 068 10 020680003 1 0.058 Yes
Arizona Cochise 04 003 09 040038001 1 0.068 Yes
Arizona Coconino 04 005 09 040051008 1 0.069 Yes
Arizona Gila 04 007 09 040070010 1 0.073 Yes
Arizona La Paz 04 012 09 040128000 1 0.072 Yes
Arizona Maricopa 04 013 09 040131004 1 0.077 No
Arizona Navajo 04 017 09 040170119 1 0.067 Yes
Arizona Pima 04 019 09 040190021 1 0.069 Yes
Arizona Pinal 04 021 09 040218001 1 0.074 Yes
Arizona Yuma 04 027 09 040278011 1 0.073 Yes
Arkansas Crittenden 05 035 06 050350005 1 0.074 Yes
Arkansas Newton 05 101 06 051010002 1 0.066 Yes
Arkansas Polk 05 113 06 051130003 1 0.070 Yes
Arkansas Pulaski 05 119 06 051190007 1 0.070 Yes
Arkansas Washington 05 143 06 051430005 1 0.064 Yes

Table 6. County-Level Maximum Design Values for the 2008 8-hour Ozone NAAQS
AQS Data Query:  6/27/2011 Last Updated: 7/12/2011
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California Alameda 06 001 09 060010007 1 0.080 No
California Amador 06 005 09 060050002 1 0.081 No
California Butte 06 007 09 060070007 1 0.079 No
California Calaveras 06 009 09 060090001 1 0.083 No
California Colusa 06 011 09 060111002 1 0.066 Yes
California Contra Costa 06 013 09 060131002 1 0.076 No
California El Dorado 06 017 09 060170010 1 0.090 No
California Fresno 06 019 09 060195001 1 0.103 No
California Glenn 06 021 09 060210003 1 0.066 Yes
California Humboldt 06 023 09 060231004 1 0.047 Yes
California Imperial 06 025 09 060250005 1 0.078 No
California Inyo 06 027 09 060270101 1 0.072 Yes
California Kern 06 029 09 060295001 1 0.104 No
California Kings 06 031 09 060310500 1 0.091 No
California Lake 06 033 09 060333001 1 0.061 Yes
California Los Angeles 06 037 09 060370016 1 0.103 No
California Madera 06 039 09 060390004 1 0.084 No
California Marin 06 041 09 060410001 1 0.054 Yes
California Mariposa 06 043 09 060430003 1 0.083 No
California Mendocino 06 045 09 060450008 1 0.053 Yes
California Merced 06 047 09 060470003 1 0.091 No
California Monterey 06 053 09 060530002 1 0.060 Yes
California Napa 06 055 09 060550003 1 0.066 Yes
California Nevada 06 057 09 060570005 1 0.084 No
California Orange 06 059 09 060592022 1 0.081 No
California Placer 06 061 09 060610006 1 0.090 No
California Riverside 06 065 09 060650012 1 0.102 No
California Sacramento 06 067 09 060670012 1 0.102 No
California San Benito 06 069 09 060690003 1 0.076 No
California San Bernardino 06 071 09 060710005 1 0.112 No
California San Diego 06 073 09 060731006 1 0.088 No
California San Francisco 06 075 09 060750005 1 0.047 Yes
California San Joaquin 06 077 09 060773005 1 0.081 No
California San Luis Obispo 06 079 09 060798005 1 0.084 No
California San Mateo 06 081 09 060811001 1 0.057 Yes
California Santa Barbara 06 083 09 060831025 1 0.076 No
California Santa Clara 06 085 09 060852006 1 0.075 Yes
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California Santa Cruz 06 087 09 060870007 1 0.056 Yes
California Shasta 06 089 09 060890007 1 0.075 Yes
California Siskiyou 06 093 09 060932001 1 0.060 Yes
California Solano 06 095 09 060953003 1 0.071 Yes
California Sonoma 06 097 09 060970003 1 0.054 Yes
California Stanislaus 06 099 09 060990006 1 0.093 No
California Sutter 06 101 09 061010004 1 0.076 No
California Tehama 06 103 09 061030004 1 0.080 No
California Tulare 06 107 09 061070009 1 0.101 No
California Tuolumne 06 109 09 061090005 1 0.082 No
California Ventura 06 111 09 061112002 1 0.086 No
California Yolo 06 113 09 061130004 1 0.072 Yes
Colorado Boulder 08 013 08 080130011 1 0.073 Yes
Colorado Denver 08 031 08 080310014 2 0.068 Yes
Colorado Douglas 08 035 08 080350004 1 0.076 No
Colorado El Paso 08 041 08 080410016 1 0.069 Yes
Colorado Jefferson 08 059 08 080590006 1 0.078 No
Colorado La Plata 08 067 08 080671004 1 0.071 Yes
Colorado Larimer 08 069 08 080690011 1 0.074 Yes
Colorado Montezuma 08 083 08 080830101 1 0.068 Yes
Colorado Weld 08 123 08 081230009 1 0.071 Yes
Connecticut Fairfield 09 001 01 090011123 1 0.081 No
Connecticut Hartford 09 003 01 090031003 1 0.074 Yes
Connecticut Middlesex 09 007 01 090070007 1 0.077 No
Connecticut New Haven 09 009 01 090093002 1 0.076 No
Connecticut New London 09 011 01 090110124 1 0.076 No
Connecticut Tolland 09 013 01 090131001 1 0.079 No
Delaware Kent 10 001 03 100010002 1 0.074 Yes
Delaware New Castle 10 003 03 100031010 1 0.076 No
Delaware Sussex 10 005 03 100051002 1 0.077 No
District Of Columbia District of Columbia 11 001 03 110010043 1 0.079 No
Florida Alachua 12 001 04 120013011 1 0.064 Yes
Florida Baker 12 003 04 120030002 1 0.062 Yes
Florida Bay 12 005 04 120050006 1 0.070 Yes
Florida Brevard 12 009 04 120090007 1 0.065 Yes
Florida Broward 12 011 04 120118002 1 0.062 Yes
Florida Columbia 12 023 04 120230002 1 0.064 Yes
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Florida Duval 12 031 04 120310077 1 0.068 Yes
Florida Escambia 12 033 04 120330018 1 0.074 Yes
Florida Highlands 12 055 04 120550003 1 0.067 Yes
Florida Hillsborough 12 057 04 120570081 1 0.075 Yes
Florida Holmes 12 059 04 120590004 1 0.063 Yes
Florida Lake 12 069 04 120690002 1 0.066 Yes
Florida Lee 12 071 04 120712002 1 0.065 Yes
Florida Leon 12 073 04 120730012 1 0.064 Yes
Florida Marion 12 083 04 120830003 1 0.066 Yes
Florida Miami-Dade 12 086 04 120860027 1 0.068 Yes
Florida Orange 12 095 04 120950008 1 0.069 Yes
Florida Osceola 12 097 04 120972002 1 0.067 Yes
Florida Palm Beach 12 099 04 120990009 1 0.065 Yes
Florida Pasco 12 101 04 121010005 1 0.068 Yes
Florida Pinellas 12 103 04 121030018 1 0.067 Yes
Florida Polk 12 105 04 121056006 1 0.069 Yes
Florida Santa Rosa 12 113 04 121130015 1 0.075 Yes
Florida Sarasota 12 115 04 121151005 1 0.073 Yes
Florida Seminole 12 117 04 121171002 1 0.065 Yes
Florida Volusia 12 127 04 121275002 1 0.063 Yes
Florida Wakulla 12 129 04 121290001 1 0.067 Yes
Georgia Bibb 13 021 04 130210012 1 0.073 Yes
Georgia Chatham 13 051 04 130510021 1 0.064 Yes
Georgia Chattooga 13 055 04 130550001 1 0.066 Yes
Georgia Clarke 13 059 04 130590002 1 0.072 Yes
Georgia Cobb 13 067 04 130670003 1 0.076 No
Georgia Columbia 13 073 04 130730001 1 0.069 Yes
Georgia Coweta 13 077 04 130770002 1 0.068 Yes
Georgia Dawson 13 085 04 130850001 2 0.071 Yes
Georgia DeKalb 13 089 04 130890002 1 0.079 No
Georgia Douglas 13 097 04 130970004 1 0.075 Yes
Georgia Fulton 13 121 04 131210055 1 0.080 No
Georgia Glynn 13 127 04 131270006 1 0.063 Yes
Georgia Gwinnett 13 135 04 131350002 1 0.074 Yes
Georgia Henry 13 151 04 131510002 1 0.079 No
Georgia Murray 13 213 04 132130003 1 0.073 Yes
Georgia Muscogee 13 215 04 132150008 1 0.068 Yes
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Georgia Paulding 13 223 04 132230003 1 0.070 Yes
Georgia Richmond 13 245 04 132450091 1 0.071 Yes
Georgia Rockdale 13 247 04 132470001 1 0.078 No
Georgia Sumter 13 261 04 132611001 2 0.065 Yes
Hawaii Honolulu 15 003 09 150031004 2 0.045 Yes
Idaho Ada 16 001 10 160010010 1 0.068 Yes
Idaho Butte 16 023 10 160230101 1 0.062 Yes
Idaho Kootenai 16 055 10 160550003 1 0.056 Yes
Illinois Adams 17 001 05 170010007 1 0.064 Yes
Illinois Clark 17 023 05 170230001 1 0.064 Yes
Illinois Cook 17 031 05 170311601 1 0.070 Yes
Illinois DuPage 17 043 05 170436001 1 0.060 Yes
Illinois Effingham 17 049 05 170491001 2 0.067 Yes
Illinois Hamilton 17 065 05 170650002 1 0.068 Yes
Illinois Jersey 17 083 05 170831001 1 0.069 Yes
Illinois Kane 17 089 05 170890005 1 0.066 Yes
Illinois Lake 17 097 05 170971007 1 0.074 Yes
Illinois McHenry 17 111 05 171110001 1 0.065 Yes
Illinois McLean 17 113 05 171132003 1 0.068 Yes
Illinois Macon 17 115 05 171150013 1 0.067 Yes
Illinois Macoupin 17 117 05 171170002 1 0.066 Yes
Illinois Madison 17 119 05 171191009 1 0.072 Yes
Illinois Peoria 17 143 05 171431001 1 0.068 Yes
Illinois Randolph 17 157 05 171570001 1 0.063 Yes
Illinois Rock Island 17 161 05 171613002 1 0.057 Yes
Illinois Saint Clair 17 163 05 171630010 2 0.068 Yes
Illinois Will 17 197 05 171971011 1 0.062 Yes
Illinois Winnebago 17 201 05 172012001 1 0.063 Yes
Indiana Allen 18 003 05 180030004 1 0.067 Yes
Indiana Boone 18 011 05 180110001 1 0.071 Yes
Indiana Carroll 18 015 05 180150002 1 0.066 Yes
Indiana Clark 18 019 05 180190008 1 0.073 Yes
Indiana Delaware 18 035 05 180350010 1 0.065 Yes
Indiana Elkhart 18 039 05 180390007 1 0.064 Yes
Indiana Floyd 18 043 05 180431004 1 0.070 Yes
Indiana Greene 18 055 05 180550001 1 0.071 Yes
Indiana Hancock 18 059 05 180590003 1 0.071 Yes
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Indiana Hendricks 18 063 05 180630004 1 0.068 Yes
Indiana Huntington 18 069 05 180690002 1 0.061 Yes
Indiana Jackson 18 071 05 180710001 1 0.067 Yes
Indiana Johnson 18 081 05 180810002 1 0.070 Yes
Indiana Lake 18 089 05 180892008 1 0.067 Yes
Indiana LaPorte 18 091 05 180910005 1 0.065 Yes
Indiana Madison 18 095 05 180950010 1 0.064 Yes
Indiana Marion 18 097 05 180970050 1 0.073 Yes
Indiana Morgan 18 109 05 181090005 1 0.067 Yes
Indiana Perry 18 123 05 181230009 1 0.070 Yes
Indiana Porter 18 127 05 181270024 1 0.067 Yes
Indiana Posey 18 129 05 181290003 1 0.068 Yes
Indiana St. Joseph 18 141 05 181411007 1 0.063 Yes
Indiana Shelby 18 145 05 181450001 1 0.070 Yes
Indiana Vanderburgh 18 163 05 181630013 1 0.070 Yes
Indiana Vigo 18 167 05 181670024 1 0.063 Yes
Indiana Warrick 18 173 05 181730008 1 0.068 Yes
Iowa Bremer 19 017 07 190170011 1 0.062 Yes
Iowa Clinton 19 045 07 190450021 1 0.063 Yes
Iowa Harrison 19 085 07 190851101 1 0.063 Yes
Iowa Linn 19 113 07 191130028 1 0.062 Yes
Iowa Montgomery 19 137 07 191370002 1 0.062 Yes
Iowa Palo Alto 19 147 07 191471002 1 0.060 Yes
Iowa Polk 19 153 07 191530030 1 0.056 Yes
Iowa Scott 19 163 07 191630014 1 0.063 Yes
Iowa Story 19 169 07 191690011 1 0.058 Yes
Iowa Van Buren 19 177 07 191770006 1 0.062 Yes
Iowa Warren 19 181 07 191810022 1 0.061 Yes
Kansas Johnson 20 091 07 200910010 1 0.065 Yes
Kansas Leavenworth 20 103 07 201030003 1 0.065 Yes
Kansas Linn 20 107 07 201070002 1 0.063 Yes
Kansas Sedgwick 20 173 07 201730010 1 0.071 Yes
Kansas Shawnee 20 177 07 201770013 1 0.065 Yes
Kansas Sumner 20 191 07 201910002 1 0.072 Yes
Kansas Trego 20 195 07 201950001 1 0.067 Yes
Kansas Wyandotte 20 209 07 202090021 1 0.061 Yes
Kentucky Bell 21 013 04 210130002 1 0.066 Yes
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Kentucky Boone 21 015 04 210150003 1 0.065 Yes
Kentucky Boyd 21 019 04 210190017 1 0.070 Yes
Kentucky Bullitt 21 029 04 210290006 1 0.069 Yes
Kentucky Campbell 21 037 04 210373002 1 0.072 Yes
Kentucky Carter 21 043 04 210430500 1 0.068 Yes
Kentucky Christian 21 047 04 210470006 2 0.069 Yes
Kentucky Daviess 21 059 04 210590005 1 0.070 Yes
Kentucky Edmonson 21 061 04 210610501 1 0.070 Yes
Kentucky Fayette 21 067 04 210670012 1 0.068 Yes
Kentucky Greenup 21 089 04 210890007 1 0.069 Yes
Kentucky Hancock 21 091 04 210910012 1 0.071 Yes
Kentucky Hardin 21 093 04 210930006 1 0.070 Yes
Kentucky Henderson 21 101 04 211010014 1 0.073 Yes
Kentucky Jefferson 21 111 04 211110051 1 0.075 Yes
Kentucky Jessamine 21 113 04 211130001 1 0.067 Yes
Kentucky Livingston 21 139 04 211390003 1 0.066 Yes
Kentucky McCracken 21 145 04 211451024 1 0.070 Yes
Kentucky Oldham 21 185 04 211850004 1 0.074 Yes
Kentucky Perry 21 193 04 211930003 1 0.068 Yes
Kentucky Pike 21 195 04 211950002 1 0.067 Yes
Kentucky Pulaski 21 199 04 211990003 1 0.064 Yes
Kentucky Simpson 21 213 04 212130004 1 0.070 Yes
Kentucky Warren 21 227 04 212270008 1 0.064 Yes
Louisiana Ascension 22 005 06 220050004 1 0.075 Yes
Louisiana Bossier 22 015 06 220150008 2 0.074 Yes
Louisiana Caddo 22 017 06 220170001 2 0.072 Yes
Louisiana Calcasieu 22 019 06 220190002 1 0.074 Yes
Louisiana East Baton Rouge 22 033 06 220330003 1 0.078 No
Louisiana Iberville 22 047 06 220470009 1 0.073 Yes
Louisiana Jefferson 22 051 06 220511001 2 0.075 Yes
Louisiana Lafayette 22 055 06 220550007 1 0.072 Yes
Louisiana Lafourche 22 057 06 220570004 1 0.071 Yes
Louisiana Livingston 22 063 06 220630002 1 0.075 Yes
Louisiana Orleans 22 071 06 220710012 2 0.071 Yes
Louisiana Ouachita 22 073 06 220730004 1 0.064 Yes
Louisiana Pointe Coupee 22 077 06 220770001 1 0.075 Yes
Louisiana St. Bernard 22 087 06 220870009 1 0.069 Yes
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Louisiana St. Charles 22 089 06 220890003 1 0.070 Yes
Louisiana St. James 22 093 06 220930002 1 0.068 Yes
Louisiana St. John the Baptist 22 095 06 220950002 1 0.073 Yes
Louisiana West Baton Rouge 22 121 06 221210001 1 0.071 Yes
Maine Androscoggin 23 001 01 230010014 2 0.065 Yes
Maine Aroostook 23 003 01 230031100 1 0.053 Yes
Maine Cumberland 23 005 01 230052003 1 0.070 Yes
Maine Hancock 23 009 01 230090102 1 0.074 Yes
Maine Kennebec 23 011 01 230112005 1 0.064 Yes
Maine Knox 23 013 01 230130004 2 0.066 Yes
Maine Oxford 23 017 01 230173001 1 0.056 Yes
Maine Penobscot 23 019 01 230194008 1 0.059 Yes
Maine Sagadahoc 23 023 01 230230006 1 0.063 Yes
Maine Washington 23 029 01 230290019 1 0.060 Yes
Maine York 23 031 01 230312002 1 0.072 Yes
Maryland Anne Arundel 24 003 03 240030014 1 0.079 No
Maryland Baltimore 24 005 03 240053001 1 0.078 No
Maryland Calvert 24 009 03 240090011 1 0.077 No
Maryland Carroll 24 013 03 240130001 1 0.076 No
Maryland Cecil 24 015 03 240150003 1 0.080 No
Maryland Charles 24 017 03 240170010 1 0.075 Yes
Maryland Frederick 24 021 03 240210037 1 0.075 Yes
Maryland Garrett 24 023 03 240230002 1 0.071 Yes
Maryland Harford 24 025 03 240251001 1 0.089 No
Maryland Kent 24 029 03 240290002 1 0.075 Yes
Maryland Montgomery 24 031 03 240313001 1 0.074 Yes
Maryland Prince George's 24 033 03 240330030 1 0.078 No
Maryland Washington 24 043 03 240430009 1 0.072 Yes
Maryland Baltimore (City) 24 510 03 245100054 1 0.067 Yes
Massachusetts Barnstable 25 001 01 250010002 1 0.074 Yes
Massachusetts Bristol 25 005 01 250051002 1 0.075 Yes
Massachusetts Dukes 25 007 01 250070001 1 0.078 No
Massachusetts Essex 25 009 01 250092006 1 0.074 Yes
Massachusetts Hampden 25 013 01 250130008 1 0.076 No
Massachusetts Hampshire 25 015 01 250154002 1 0.077 No
Massachusetts Middlesex 25 017 01 250171102 1 0.071 Yes
Massachusetts Norfolk 25 021 01 250213003 1 0.073 Yes
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Massachusetts Suffolk 25 025 01 250250041 1 0.072 Yes
Massachusetts Worcester 25 027 01 250270015 1 0.076 No
Michigan Allegan 26 005 05 260050003 1 0.074 Yes
Michigan Benzie 26 019 05 260190003 1 0.069 Yes
Michigan Berrien 26 021 05 260210014 1 0.071 Yes
Michigan Cass 26 027 05 260270003 2 0.070 Yes
Michigan Clinton 26 037 05 260370001 2 0.065 Yes
Michigan Genesee 26 049 05 260490021 1 0.068 Yes
Michigan Huron 26 063 05 260630007 1 0.067 Yes
Michigan Ingham 26 065 05 260650012 2 0.068 Yes
Michigan Kalamazoo 26 077 05 260770008 1 0.069 Yes
Michigan Kent 26 081 05 260810022 1 0.069 Yes
Michigan Macomb 26 099 05 260990009 1 0.074 Yes
Michigan Manistee 26 101 05 261010922 1 0.067 Yes
Michigan Mason 26 105 05 261050007 1 0.068 Yes
Michigan Missaukee 26 113 05 261130001 1 0.065 Yes
Michigan Muskegon 26 121 05 261210039 1 0.074 Yes
Michigan Oakland 26 125 05 261250001 2 0.073 Yes
Michigan Ottawa 26 139 05 261390005 1 0.069 Yes
Michigan St. Clair 26 147 05 261470005 1 0.071 Yes
Michigan Schoolcraft 26 153 05 261530001 1 0.067 Yes
Michigan Washtenaw 26 161 05 261610008 1 0.066 Yes
Michigan Wayne 26 163 05 261630019 2 0.075 Yes
Minnesota Anoka 27 003 05 270031002 1 0.062 Yes
Mississippi Adams 28 001 04 280010004 1 0.066 Yes
Mississippi Bolivar 28 011 04 280110001 1 0.068 Yes
Mississippi DeSoto 28 033 04 280330002 1 0.073 Yes
Mississippi Harrison 28 047 04 280470008 1 0.076 No
Mississippi Hinds 28 049 04 280490010 1 0.065 Yes
Mississippi Jackson 28 059 04 280590006 1 0.074 Yes
Mississippi Lauderdale 28 075 04 280750003 1 0.061 Yes
Mississippi Lee 28 081 04 280810005 1 0.066 Yes
Missouri Cass 29 037 07 290370003 1 0.065 Yes
Missouri Cedar 29 039 07 290390001 1 0.065 Yes
Missouri Clay 29 047 07 290470003 1 0.072 Yes
Missouri Clinton 29 049 07 290490001 1 0.073 Yes
Missouri Greene 29 077 07 290770042 1 0.068 Yes
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Missouri Jefferson 29 099 07 290990019 1 0.072 Yes
Missouri Lincoln 29 113 07 291130003 1 0.072 Yes
Missouri Monroe 29 137 07 291370001 1 0.065 Yes
Missouri Perry 29 157 07 291570001 1 0.072 Yes
Missouri Saint Charles 29 183 07 291831002 1 0.077 No
Missouri Sainte Genevieve 29 186 07 291860005 1 0.070 Yes
Missouri Saint Louis 29 189 07 291890014 1 0.071 Yes
Missouri St. Louis City 29 510 07 295100085 1 0.069 Yes
Montana Flathead 30 029 08 300298001 1 0.055 Yes
Nebraska Douglas 31 055 07 310550035 1 0.061 Yes
Nebraska Lancaster 31 109 07 311090016 1 0.051 Yes
Nevada Churchill 32 001 09 320010002 1 0.063 Yes
Nevada Clark 32 003 09 320030075 1 0.076 No
Nevada Washoe 32 031 09 320312009 1 0.070 Yes
Nevada White Pine 32 033 09 320330101 1 0.069 Yes
New Hampshire Belknap 33 001 01 330012004 1 0.065 Yes
New Hampshire Cheshire 33 005 01 330050007 1 0.064 Yes
New Hampshire Coos 33 007 01 330074001 1 0.072 Yes
New Hampshire Grafton 33 009 01 330090010 1 0.062 Yes
New Hampshire Hillsborough 33 011 01 330115001 1 0.075 Yes
New Hampshire Merrimack 33 013 01 330131007 1 0.066 Yes
New Hampshire Rockingham 33 015 01 330150016 1 0.069 Yes
New Jersey Atlantic 34 001 02 340010006 1 0.074 Yes
New Jersey Bergen 34 003 02 340030006 1 0.076 No
New Jersey Camden 34 007 02 340071001 1 0.080 No
New Jersey Cumberland 34 011 02 340110007 1 0.076 No
New Jersey Gloucester 34 015 02 340150002 1 0.081 No
New Jersey Hudson 34 017 02 340170006 1 0.077 No
New Jersey Hunterdon 34 019 02 340190001 1 0.078 No
New Jersey Mercer 34 021 02 340210005 1 0.078 No
New Jersey Middlesex 34 023 02 340230011 1 0.078 No
New Jersey Monmouth 34 025 02 340250005 1 0.080 No
New Jersey Morris 34 027 02 340273001 1 0.075 Yes
New Jersey Ocean 34 029 02 340290006 1 0.081 No
New Jersey Passaic 34 031 02 340315001 1 0.074 Yes
New Mexico Bernalillo 35 001 06 350011012 1 0.068 Yes
New Mexico Dona Ana 35 013 06 350130021 1 0.070 Yes
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New Mexico Eddy 35 015 06 350151005 1 0.067 Yes
New Mexico Grant 35 017 06 350171003 1 0.063 Yes
New Mexico Lea 35 025 06 350250008 1 0.059 Yes
New Mexico Luna 35 029 06 350290003 1 0.057 Yes
New Mexico Sandoval 35 043 06 350431001 1 0.060 Yes
New Mexico San Juan 35 045 06 350451005 1 0.063 Yes
New Mexico Santa Fe 35 049 06 350490021 1 0.063 Yes
New York Albany 36 001 02 360010012 1 0.071 Yes
New York Bronx 36 005 02 360050133 1 0.072 Yes
New York Chautauqua 36 013 02 360130006 1 0.077 No
New York Chemung 36 015 02 360150003 1 0.067 Yes
New York Dutchess 36 027 02 360270007 1 0.075 Yes
New York Erie 36 029 02 360290002 1 0.071 Yes
New York Essex 36 031 02 360310002 3 0.072 Yes
New York Hamilton 36 041 02 360410005 1 0.068 Yes
New York Herkimer 36 043 02 360430005 1 0.067 Yes
New York Jefferson 36 045 02 360450002 1 0.072 Yes
New York Madison 36 053 02 360530006 1 0.069 Yes
New York Monroe 36 055 02 360551007 1 0.069 Yes
New York New York 36 061 02 360610135 1 0.073 Yes
New York Niagara 36 063 02 360631006 1 0.069 Yes
New York Oneida 36 065 02 360650004 2 0.061 Yes
New York Onondaga 36 067 02 360671015 1 0.068 Yes
New York Orange 36 071 02 360715001 1 0.073 Yes
New York Oswego 36 075 02 360750003 1 0.069 Yes
New York Putnam 36 079 02 360790005 1 0.075 Yes
New York Queens 36 081 02 360810124 1 0.074 Yes
New York Rensselaer 36 083 02 360830004 1 0.072 Yes
New York Richmond 36 085 02 360850067 1 0.075 Yes
New York Saratoga 36 091 02 360910004 1 0.072 Yes
New York Schenectady 36 093 02 360930003 1 0.068 Yes
New York Steuben 36 101 02 361010003 1 0.066 Yes
New York Suffolk 36 103 02 361030009 2 0.084 No
New York Ulster 36 111 02 361111005 1 0.068 Yes
New York Wayne 36 117 02 361173001 1 0.068 Yes
New York Westchester 36 119 02 361192004 1 0.077 No
North Carolina Alexander 37 003 04 370030004 1 0.070 Yes
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North Carolina Avery 37 011 04 370110002 1 0.067 Yes
North Carolina Buncombe 37 021 04 370210030 1 0.068 Yes
North Carolina Caldwell 37 027 04 370270003 1 0.069 Yes
North Carolina Caswell 37 033 04 370330001 1 0.073 Yes
North Carolina Chatham 37 037 04 370370004 1 0.068 Yes
North Carolina Cumberland 37 051 04 370511003 1 0.071 Yes
North Carolina Durham 37 063 04 370630015 1 0.072 Yes
North Carolina Edgecombe 37 065 04 370650099 1 0.071 Yes
North Carolina Forsyth 37 067 04 370670022 1 0.076 No
North Carolina Franklin 37 069 04 370690001 1 0.071 Yes
North Carolina Graham 37 075 04 370750001 1 0.073 Yes
North Carolina Granville 37 077 04 370770001 1 0.074 Yes
North Carolina Guilford 37 081 04 370810013 1 0.076 No
North Carolina Haywood 37 087 04 370870036 1 0.072 Yes
North Carolina Johnston 37 101 04 371010002 1 0.072 Yes
North Carolina Lenoir 37 107 04 371070004 1 0.069 Yes
North Carolina Lincoln 37 109 04 371090004 1 0.072 Yes
North Carolina Martin 37 117 04 371170001 1 0.069 Yes
North Carolina Mecklenburg 37 119 04 371191009 1 0.082 No
North Carolina Person 37 145 04 371450003 1 0.072 Yes
North Carolina Pitt 37 147 04 371470006 1 0.070 Yes
North Carolina Rockingham 37 157 04 371570099 1 0.075 Yes
North Carolina Rowan 37 159 04 371590021 1 0.077 No
North Carolina Swain 37 173 04 371730002 1 0.064 Yes
North Carolina Union 37 179 04 371790003 1 0.072 Yes
North Carolina Wake 37 183 04 371830016 1 0.073 Yes
North Dakota Billings 38 007 08 380070002 1 0.059 Yes
North Dakota Burke 38 013 08 380130004 1 0.060 Yes
North Dakota Burleigh 38 015 08 380150003 1 0.057 Yes
North Dakota Cass 38 017 08 380171004 1 0.058 Yes
North Dakota McKenzie 38 053 08 380530002 1 0.060 Yes
North Dakota Mercer 38 057 08 380570004 1 0.059 Yes
North Dakota Oliver 38 065 08 380650002 1 0.059 Yes
Ohio Allen 39 003 05 390030009 1 0.070 Yes
Ohio Ashtabula 39 007 05 390071001 1 0.077 No
Ohio Athens 39 009 05 390090004 1 0.068 Yes
Ohio Butler 39 017 05 390170004 1 0.073 Yes
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Ohio Clark 39 023 05 390230001 1 0.073 Yes
Ohio Clermont 39 025 05 390250022 1 0.071 Yes
Ohio Clinton 39 027 05 390271002 1 0.074 Yes
Ohio Cuyahoga 39 035 05 390350034 1 0.075 Yes
Ohio Delaware 39 041 05 390410002 1 0.073 Yes
Ohio Franklin 39 049 05 390490029 1 0.077 No
Ohio Geauga 39 055 05 390550004 1 0.077 No
Ohio Greene 39 057 05 390570006 1 0.072 Yes
Ohio Hamilton 39 061 05 390610006 1 0.079 No
Ohio Jefferson 39 081 05 390810017 1 0.069 Yes
Ohio Knox 39 083 05 390830002 1 0.071 Yes
Ohio Lake 39 085 05 390850003 1 0.076 No
Ohio Lawrence 39 087 05 390870011 1 0.068 Yes
Ohio Licking 39 089 05 390890005 1 0.072 Yes
Ohio Lorain 39 093 05 390930018 1 0.070 Yes
Ohio Lucas 39 095 05 390950034 1 0.072 Yes
Ohio Madison 39 097 05 390970007 1 0.070 Yes
Ohio Mahoning 39 099 05 390990013 1 0.069 Yes
Ohio Medina 39 103 05 391030003 1 0.070 Yes
Ohio Miami 39 109 05 391090005 1 0.070 Yes
Ohio Montgomery 39 113 05 391130037 1 0.075 Yes
Ohio Portage 39 133 05 391331001 1 0.067 Yes
Ohio Preble 39 135 05 391351001 1 0.069 Yes
Ohio Stark 39 151 05 391510016 1 0.074 Yes
Ohio Summit 39 153 05 391530020 1 0.075 Yes
Ohio Trumbull 39 155 05 391550011 1 0.074 Yes
Ohio Warren 39 165 05 391650007 1 0.078 No
Ohio Washington 39 167 05 391670004 1 0.073 Yes
Ohio Wood 39 173 05 391730003 1 0.069 Yes
Oklahoma Adair 40 001 06 400019009 1 0.067 Yes
Oklahoma Canadian 40 017 06 400170101 1 0.071 Yes
Oklahoma Cherokee 40 021 06 400219002 1 0.068 Yes
Oklahoma Cleveland 40 027 06 400270049 1 0.069 Yes
Oklahoma Comanche 40 031 06 400310651 1 0.069 Yes
Oklahoma Creek 40 037 06 400370144 1 0.070 Yes
Oklahoma Dewey 40 043 06 400430860 1 0.066 Yes
Oklahoma Kay 40 071 06 400719010 1 0.066 Yes
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Oklahoma Lincoln 40 081 06 400819005 1 0.060 Yes
Oklahoma McClain 40 087 06 400871073 1 0.068 Yes
Oklahoma Mayes 40 097 06 400979014 1 0.067 Yes
Oklahoma Oklahoma 40 109 06 401091037 1 0.074 Yes
Oklahoma Ottawa 40 115 06 401159004 1 0.065 Yes
Oklahoma Pittsburg 40 121 06 401210415 1 0.067 Yes
Oklahoma Tulsa 40 143 06 401430137 1 0.075 Yes
Oregon Clackamas 41 005 10 410050004 1 0.067 Yes
Oregon Columbia 41 009 10 410090004 1 0.056 Yes
Oregon Jackson 41 029 10 410290201 1 0.065 Yes
Oregon Lane 41 039 10 410391007 1 0.061 Yes
Oregon Marion 41 047 10 410470004 1 0.064 Yes
Oregon Multnomah 41 051 10 410510080 1 0.058 Yes
Oregon Umatilla 41 059 10 410591003 1 0.062 Yes
Pennsylvania Adams 42 001 03 420010002 1 0.071 Yes
Pennsylvania Allegheny 42 003 03 420031005 1 0.081 No
Pennsylvania Armstrong 42 005 03 420050001 1 0.076 No
Pennsylvania Beaver 42 007 03 420070005 1 0.073 Yes
Pennsylvania Berks 42 011 03 420110011 1 0.079 No
Pennsylvania Blair 42 013 03 420130801 1 0.070 Yes
Pennsylvania Bucks 42 017 03 420170012 1 0.083 No
Pennsylvania Cambria 42 021 03 420210011 1 0.067 Yes
Pennsylvania Centre 42 027 03 420270100 1 0.070 Yes
Pennsylvania Chester 42 029 03 420290100 1 0.076 No
Pennsylvania Clearfield 42 033 03 420334000 1 0.073 Yes
Pennsylvania Dauphin 42 043 03 420431100 1 0.073 Yes
Pennsylvania Delaware 42 045 03 420450002 1 0.074 Yes
Pennsylvania Erie 42 049 03 420490003 1 0.072 Yes
Pennsylvania Franklin 42 055 03 420550001 1 0.067 Yes
Pennsylvania Greene 42 059 03 420590002 1 0.072 Yes
Pennsylvania Indiana 42 063 03 420630004 1 0.074 Yes
Pennsylvania Lackawanna 42 069 03 420690101 1 0.072 Yes
Pennsylvania Lancaster 42 071 03 420710007 1 0.077 No
Pennsylvania Lawrence 42 073 03 420730015 1 0.066 Yes
Pennsylvania Lehigh 42 077 03 420770004 1 0.076 No
Pennsylvania Luzerne 42 079 03 420791100 1 0.069 Yes
Pennsylvania Lycoming 42 081 03 420810100 1 0.073 Yes
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Pennsylvania Mercer 42 085 03 420850100 1 0.074 Yes
Pennsylvania Monroe 42 089 03 420890002 1 0.070 Yes
Pennsylvania Montgomery 42 091 03 420910013 1 0.078 No
Pennsylvania Northampton 42 095 03 420950025 1 0.075 Yes
Pennsylvania Perry 42 099 03 420990301 1 0.072 Yes
Pennsylvania Philadelphia 42 101 03 421010024 1 0.082 No
Pennsylvania Tioga 42 117 03 421174000 1 0.070 Yes
Pennsylvania Washington 42 125 03 421255001 1 0.071 Yes
Pennsylvania Westmoreland 42 129 03 421290008 1 0.072 Yes
Pennsylvania York 42 133 03 421330008 1 0.074 Yes
Rhode Island Kent 44 003 01 440030002 1 0.071 Yes
Rhode Island Providence 44 007 01 440071010 1 0.072 Yes
Rhode Island Washington 44 009 01 440090007 1 0.076 No
South Carolina Abbeville 45 001 04 450010001 1 0.067 Yes
South Carolina Aiken 45 003 04 450030003 2 0.069 Yes
South Carolina Berkeley 45 015 04 450150002 1 0.062 Yes
South Carolina Charleston 45 019 04 450190046 1 0.067 Yes
South Carolina Chesterfield 45 025 04 450250001 1 0.068 Yes
South Carolina Colleton 45 029 04 450290002 2 0.066 Yes
South Carolina Darlington 45 031 04 450310003 1 0.070 Yes
South Carolina Edgefield 45 037 04 450370001 1 0.065 Yes
South Carolina Pickens 45 077 04 450770002 1 0.072 Yes
South Carolina Richland 45 079 04 450791001 1 0.071 Yes
South Carolina Spartanburg 45 083 04 450830009 1 0.076 No
South Carolina York 45 091 04 450910006 1 0.067 Yes
South Dakota Brookings 46 011 08 460110003 3 0.059 Yes
South Dakota Jackson 46 071 08 460710001 3 0.055 Yes
South Dakota Meade 46 093 08 460930001 3 0.058 Yes
South Dakota Minnehaha 46 099 08 460990008 3 0.062 Yes
Tennessee Anderson 47 001 04 470010101 1 0.070 Yes
Tennessee Blount 47 009 04 470090101 1 0.077 No
Tennessee Davidson 47 037 04 470370026 1 0.067 Yes
Tennessee Hamilton 47 065 04 470654003 1 0.075 Yes
Tennessee Jefferson 47 089 04 470890002 1 0.074 Yes
Tennessee Knox 47 093 04 470931020 1 0.076 No
Tennessee Loudon 47 105 04 471050109 1 0.073 Yes
Tennessee Meigs 47 121 04 471210104 1 0.071 Yes
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Tennessee Rutherford 47 149 04 471490101 1 0.069 Yes
Tennessee Sevier 47 155 04 471550101 1 0.076 No
Tennessee Shelby 47 157 04 471570021 1 0.076 No
Tennessee Sullivan 47 163 04 471632003 1 0.071 Yes
Tennessee Sumner 47 165 04 471650007 1 0.076 No
Tennessee Williamson 47 187 04 471870106 1 0.068 Yes
Tennessee Wilson 47 189 04 471890103 1 0.072 Yes
Texas Bexar 48 029 06 480290032 2 0.075 Yes
Texas Brazoria 48 039 06 480391004 1 0.084 No
Texas Brewster 48 043 06 480430101 1 0.064 Yes
Texas Cameron 48 061 06 480610006 1 0.065 Yes
Texas Collin 48 085 06 480850005 1 0.077 No
Texas Dallas 48 113 06 481130075 1 0.078 No
Texas Denton 48 121 06 481210034 1 0.080 No
Texas Ellis 48 139 06 481390016 1 0.072 Yes
Texas El Paso 48 141 06 481410037 2 0.071 Yes
Texas Gregg 48 183 06 481830001 2 0.074 Yes
Texas Harris 48 201 06 482010024 2 0.083 No
Texas Harrison 48 203 06 482030002 1 0.070 Yes
Texas Hidalgo 48 215 06 482150043 1 0.061 Yes
Texas Hood 48 221 06 482210001 1 0.075 Yes
Texas Hunt 48 231 06 482311006 1 0.064 Yes
Texas Jefferson 48 245 06 482450011 1 0.074 Yes
Texas Johnson 48 251 06 482510003 1 0.080 No
Texas Kaufman 48 257 06 482570005 1 0.067 Yes
Texas McLennan 48 309 06 483091037 1 0.070 Yes
Texas Montgomery 48 339 06 483390078 1 0.071 Yes
Texas Nueces 48 355 06 483550026 1 0.071 Yes
Texas Orange 48 361 06 483611001 2 0.071 Yes
Texas Parker 48 367 06 483670081 1 0.075 Yes
Texas Rockwall 48 397 06 483970001 1 0.074 Yes
Texas Smith 48 423 06 484230007 1 0.073 Yes
Texas Tarrant 48 439 06 484392003 2 0.086 No
Texas Travis 48 453 06 484530014 2 0.074 Yes
Texas Victoria 48 469 06 484690003 1 0.066 Yes
Texas Webb 48 479 06 484790016 1 0.057 Yes
Utah Box Elder 49 003 08 490030003 1 0.069 Yes
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Utah Cache 49 005 08 490050004 1 0.062 Yes
Utah Davis 49 011 08 490110004 1 0.074 Yes
Utah Salt Lake 49 035 08 490350003 1 0.075 Yes
Utah San Juan 49 037 08 490370101 1 0.069 Yes
Utah Tooele 49 045 08 490450003 1 0.071 Yes
Utah Utah 49 049 08 490490002 2 0.070 Yes
Utah Washington 49 053 08 490530130 1 0.070 Yes
Utah Weber 49 057 08 490571003 1 0.071 Yes
Vermont Bennington 50 003 01 500030004 1 0.068 Yes
Vermont Chittenden 50 007 01 500070007 1 0.064 Yes
Virginia Albemarle 51 003 03 510030001 1 0.069 Yes
Virginia Arlington 51 013 03 510130020 1 0.079 No
Virginia Caroline 51 033 03 510330001 1 0.073 Yes
Virginia Charles 51 036 03 510360002 1 0.075 Yes
Virginia Chesterfield 51 041 03 510410004 1 0.075 Yes
Virginia Fairfax 51 059 03 510590030 1 0.081 No
Virginia Fauquier 51 061 03 510610002 1 0.065 Yes
Virginia Frederick 51 069 03 510690010 1 0.068 Yes
Virginia Hanover 51 085 03 510850003 1 0.075 Yes
Virginia Henrico 51 087 03 510870014 1 0.076 No
Virginia Loudoun 51 107 03 511071005 1 0.075 Yes
Virginia Madison 51 113 03 511130003 1 0.073 Yes
Virginia Page 51 139 03 511390004 1 0.066 Yes
Virginia Prince William 51 153 03 511530009 1 0.070 Yes
Virginia Roanoke 51 161 03 511611004 1 0.069 Yes
Virginia Rockbridge 51 163 03 511630003 1 0.065 Yes
Virginia Rockingham 51 165 03 511650003 1 0.066 Yes
Virginia Stafford 51 179 03 511790001 1 0.070 Yes
Virginia Wythe 51 197 03 511970002 1 0.066 Yes
Virginia Alexandria City 51 510 03 515100009 1 0.074 Yes
Virginia Suffolk City 51 800 03 518000005 1 0.072 Yes
Washington Clallam 53 009 10 530090013 1 0.055 Yes
Washington Clark 53 011 10 530110011 1 0.058 Yes
Washington King 53 033 10 530330023 1 0.073 Yes
Washington Pierce 53 053 10 530531008 1 0.063 Yes
Washington Spokane 53 063 10 530630046 1 0.057 Yes
Washington Thurston 53 067 10 530670005 1 0.058 Yes
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West Virginia Berkeley 54 003 03 540030003 1 0.070 Yes
West Virginia Cabell 54 011 03 540110006 1 0.066 Yes
West Virginia Greenbrier 54 025 03 540250003 1 0.066 Yes
West Virginia Hancock 54 029 03 540291004 1 0.073 Yes
West Virginia Kanawha 54 039 03 540390010 1 0.069 Yes
West Virginia Monongalia 54 061 03 540610003 1 0.068 Yes
West Virginia Ohio 54 069 03 540690010 1 0.073 Yes
West Virginia Wood 54 107 03 541071002 1 0.068 Yes
Wisconsin Ashland 55 003 05 550030010 1 0.057 Yes
Wisconsin Brown 55 009 05 550090026 1 0.064 Yes
Wisconsin Columbia 55 021 05 550210015 1 0.063 Yes
Wisconsin Dane 55 025 05 550250041 1 0.062 Yes
Wisconsin Door 55 029 05 550290004 1 0.073 Yes
Wisconsin Florence 55 037 05 550370001 1 0.060 Yes
Wisconsin Fond du Lac 55 039 05 550390006 1 0.063 Yes
Wisconsin Forest 55 041 05 550410007 1 0.062 Yes
Wisconsin Jefferson 55 055 05 550550002 1 0.066 Yes
Wisconsin Kenosha 55 059 05 550590019 1 0.074 Yes
Wisconsin Kewaunee 55 061 05 550610002 1 0.071 Yes
Wisconsin La Crosse 55 063 05 550630012 1 0.061 Yes
Wisconsin Manitowoc 55 071 05 550710007 1 0.073 Yes
Wisconsin Marathon 55 073 05 550730012 1 0.061 Yes
Wisconsin Milwaukee 55 079 05 550790085 1 0.074 Yes
Wisconsin Outagamie 55 087 05 550870009 1 0.062 Yes
Wisconsin Ozaukee 55 089 05 550890009 1 0.071 Yes
Wisconsin Racine 55 101 05 551010017 1 0.071 Yes
Wisconsin Rock 55 105 05 551050024 1 0.065 Yes
Wisconsin St. Croix 55 109 05 551091002 1 0.062 Yes
Wisconsin Sauk 55 111 05 551110007 1 0.061 Yes
Wisconsin Sheboygan 55 117 05 551170006 1 0.078 No
Wisconsin Vernon 55 123 05 551230008 1 0.063 Yes
Wisconsin Walworth 55 127 05 551270005 1 0.066 Yes
Wisconsin Washington 55 131 05 551310009 1 0.063 Yes
Wisconsin Waukesha 55 133 05 551330027 1 0.060 Yes
Wyoming Campbell 56 005 08 560050123 1 0.063 Yes
Wyoming Fremont 56 013 08 560130099 1 0.071 Yes
Wyoming Sublette 56 035 08 560350099 1 0.078 No
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Wyoming Sweetwater 56 037 08 560370200 1 0.064 Yes
Wyoming Teton 56 039 08 560391011 1 0.064 Yes
Wyoming Uinta 56 041 08 560410101 1 0.063 Yes
Puerto Rico Catano 72 033 02 720330008 1 0.040 Yes
Puerto Rico Juncos 72 077 02 720770001 1 0.040 Yes

Notes:

2. The design values shown here are computed for the latest design value period using Federal Reference Method or 
Local monitoring agencies to EPA's Air Quality System (AQS) as of May 9, 2011. Concentrations flagged by State, Tri
affected by an exceptional event (e.g., wildfire, volcanic eruption) and concurred by the associated EPA Regional Off

1. The level of the 2008 8-hour ozone NAAQS is 0.075 parts per million (ppm).  The design value is the 3-year average
hour ozone concentration.
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