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PRELIMINARY STATEMENT

In an effort to expand the extraterritorial reach of U.S. securities laws well
beyond the limits established by Congress, this Court, and the Supreme Court,
plaintiffs have dramatically overstated the factual record and misconstrued
applicable jurisprudence. And plaintiffs cannot credibly argue that settlement
through the Depository Trust Company (“DTC”) renders every transaction a
“domestic” one'—an argument that they failed to preserve for this Court’s review
and that had already been unequivocally rejected by Judge Rakoff in an earlier
stage of the proceedings (a rejection plaintiffs barely acknowledge, much less
address, before this Court). In re Petrobras Sec. Litig., 150 F. Supp. 3d 337, 342
(S.D.N.Y. 2015); A-5182.

Nothing about plaintiffs’ briefing comes close to demonstrating that they
met their burden of proving—by developing a factual record before the district
court—that absent class members, defendants, and the courts can ascertain
“domestic transactions” through administratively feasible, objective criteria and
without resort to “mini-hearings.” Plaintiffs make vague references to a plethora
of relevant trading documentation, but the district court record defies this: Over
and over, the information plaintiffs deem ubiquitous is, in fact, missing. Plaintiffs’

use of the complex legal term “domestic transactions” in the class definition—and

! Brief for Plaintiffs-Appellees (“Pl. Br.”) 22-27.
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Judge Rakoff’s endorsement of that flawed definition—further exacerbates these
problems by relegating significant legal determinations to post-trial “bureaucratic”
administrative claims processes. If allowed to proceed under the current class
definition, this case will inevitably devolve into countless mini-trials about the
“domestic” nature of a particular transaction (whether in a U.S. court or judgment
enforcement proceeding abroad), defeating the purposes of and prerequisites for
the class action vehicle. And plaintiffs fail to confront the ways in which the
certification of this unascertainable class would violate the due process rights of
both absent class members (who must decide whether to exercise their opt-out
rights) and defendants (who should be able to enforce a judgment in their favor
against all class members).

In a final gambit, plaintiffs suggest that reversing class certification here
would halt class actions everywhere and gut the protections of securities laws. Pl.
Br. 36. Not so. This case—involving debt securities of a foreign, majority state-
owned company, offered globally and traded in opaque over-the-counter
aftermarkets around the world (but never on a U.S. exchange)—is especially
unsuitable for a class definition that contains the unelaborated term “domestic
transactions.”  Plaintiffs here also rest on a particularly threadbare class
certification record. In any event, plaintiffs’ purported policy concerns have been

rejected by Congress’s limitation of securities laws to “domestic transactions” and
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by the rigorous requirements for class certification. Reversing Judge Rakoff’s
certification here would therefore involve the uncontroversial application of these
well-settled legal principles.
ARGUMENT
THE CLASS IS NOT ASCERTAINABLE

A. The Record Does Not Demonstrate That Ascertaining Class
Membership Would Be Administratively Feasible.

As plaintiffs must concede, Pl. Br. 32, class certification requires them to
“actually prove—not simply plead—that their proposed class satisfies each
requirement of Rule 23.” Halliburton Co. v. Erica P. John Fund, Inc., 134 S. Ct.
2398, 2412 (2014). Yet, in a tell-tale sign of their discomfort with the factual
record, plaintiffs’ brief makes every effort to fudge their burden to prove that the
class membership can be ascertained without mini-hearings. At times, they
hypothesize (without citation to the record) what necessary facts might be “held by

2

third parties.” PL Br. 20. Elsewhere (and again without referring to the record),
they speculate about what they might prove in the future. Id. at 32-33 (“If

documents are required, prospective Class Members will have to produce them.”).

They even suggest that it was defendants’ burden to marshal “factual support”
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disproving the administrability of the proposed class. Id. 20.> One amicus
supporting plaintiffs takes their lackadaisical approach to proof to an extreme,
brushing off “mundane proof issues” and dispensing with plaintiffs’ burden to
demonstrate potential class members’ access to information ascertaining their class
membership because “common sense suggests” (to this amicus) that such
information would materialize. Br. of Amicus Nat’l Conference on Public
Employee Retirement Systems (hereinafter “National Conference amicus™) 3, 8.

Plaintiffs’ reticence about the class certification record is understandable:
That record lacks the facts necessary to prove ascertainability—that is, to show that
ascertaining class members is “administratively feasible” by reference to
“objective criteria” and without the need for “mini-hearings.” Brecher v. Republic
of Argentina, 806 F.3d 22, 24-25 (2d Cir. 2015). Indeed, the record repeatedly
belies plaintiffs’ ascertainability claims.

Consider, for example, plaintiffs’ most significant factual representation
about the manner in which class members would feasibly ascertain whether they
engaged in a domestic transaction: ‘“Trading records . . . will show where and

when the transaction was consummated, the price paid for the securities, where the

* Although plaintiffs refer to alleged “fraud,” P Br. 1, 37, no fraud-based claims
are alleged against the Underwriter Defendants. In general, plaintiffs repeatedly
refer to “Defendants” without distinguishing between the Petrobras Defendants and
the Underwriter Defendants. See, e.g., Pl. Br. 37, 41.
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client and broker were located, and the area codes from which purchase

confirmations were made.” Pl Br. 21. It is telling that this detailed factual

account lacks any citation to the district court record—or, for that matter, to any

other authority. Indeed, the class certification record was bereft of any evidence

reflecting after-market trading records, even though those transactions are

purportedly encompassed by the class definition.

Moreover, even a casual review of trading documents before the district

court undermines nearly every word in plaintiffs’ representation:

Documents that do not show where the transaction was
consummated. For example, named plaintiff USS provided a single
trading record that lists no geographic information. See A-3040.
Rather, that trading record notes that the account is “USSMC,” the
broker is “UPLOAD,” and a note mentions “LGIM.” Id. Meanwhile,
USS also submitted an affidavit to help explain the trading record.
The affidavit is from a UK-based employee, who spoke to another
UK-based employee about having UK-based LGIM’s US subsidiary
transfer the notes on behalf of USS into a DTC account. See A-
3042-43.

Documents that do not list where the client and broker were located
or the area codes from which purchase confirmations were made.
See A-3040, 3042—43 (providing a trading record with no geographic
information, an affidavit stating that the client and broker had both
UK and US locations, and no area codes on either document); A-
6991-92 (detailing the client, multiple employees of the client, and
the broker, but providing the location of none of them and including
no geographic information whatsoever).

Documents that provide seemingly inconsistent geographic
information. See A-3042—43 (attesting to UK and US locations for
both the client and broker); A-3085—88 (providing German addresses
and phone numbers but a depository country of “U.S.A.”); A-6989
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(showing a “Brkr Office” of “n/a” but a “Custodian Bank” of “Hsbc
Trinkaus,” a German subsidiary of HSBC).

In fact, Judge Rakoff has already concluded at the motion to dismiss stage
that many of the trading records lacked the very information plaintiffs claim they
contain. See A-7122-26. For example, with respect to the deficiencies in one
plaintiff’s trading records, the district court noted that, “[p]articularly when a
counterparty is part of an immense, multinational financial company, such as
Citigroup Global Markets, Inc. or HSBC Securities (USA) Inc. here . . . a lone
allegation that the counterparty has a United States address is insufficient to show
that particular transactions occurred in the United States.” A-7123-24. Regarding
another individual plaintiff’s trading records, Judge Rakoff noted, “Although some
of these trade memoranda identify the broker for a transaction . . . others do
not . ... None of the memoranda provides any further locative details regarding
counterparties or brokers.” A-7124-25.

In short, the factual record defies the orderly panacea that plaintiffs
postulate. Instead, it shows securities “traded worldwide among countless (known
and unknown) counterparties in over-the-counter aftermarkets at countless (known
and unknown) locations in a manner documented in countless (known and
unknown) ways.” Opening Brief for Underwriter Defendants-Appellants (“Op.
Br.”) 1. Determining the locus of even a simple transaction may require an

infeasible search for documentary and testimonial evidence, followed by a mini-
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hearing on whether each unique mix of found and missing information proves that
a transaction was “domestic’—and therefore within the class definition. Indeed, in
opposing defendants’ discovery efforts directed to class membership, plaintiffs
argued that class members “are not identifiable” at this stage and that the discovery
necessary to obtain their identities would be “impracticable and unrealistic.” A-
6046, A-6048.

Of course, not all transactions are simple—which makes matters even worse
for plaintiffs. Briefing by defendants and amici® has identified some of the many
scenarios that could confound ascertainability of the class here: Did a “domestic
transaction” occur when a hedge fund’s London desk contacted the London desk of
a U.S. broker-dealer to acquire non-exchange traded Petrobras Notes, and the
transaction was executed through the broker-dealer’s New York desk? Op. Br. 31.
Did a “domestic transaction” occur when an aftermarket purchase had the requisite
characteristics of domesticity, but the original purchase during the offering did

not?* Id. at 30. Should “matching” transactions—two offsetting trades by two

3 In general, plaintiffs do not acknowledge, much less respond to, any of the
amicus briefs in support of Appellants’ position.

* Apart from launching an ad hominem attack on the academic exponent of this
“tracing” question—former SEC commissioner Joseph A. Grundfest—plaintiffs
assert that his analysis contravenes Demaria v. Andersen, 318 F.3d 170 (2d Cir.

2003), and Barnes v. Osofsky, 373 F.2d 269 (2d Cir. 1967). Pl Br. 33-34. But

neither case addressed the intersection of securities tracing with the “domestic
(cont’d)
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customers of the same dealer—be treated as one or two transactions for purposes
of identifying their ‘“domestic” characteristics, particularly given that such
transactions are often ‘“netted” for bookkeeping purposes? Br. of Amicus
Securities Industry and Financial Markets Ass’n 10. The district court’s
certification order did not address these questions, and plaintiffs’ briefing largely
ignores them. But they are essential determinants of the extraterritorial reach of
U.S. securities laws—issues that cannot be relegated (as Judge Rakoff’s class
certification order would do) to non-judicial “bureaucratic processes” of claims
administration.

Confronted with a barren factual record, plaintiffs hang their case on a single
sentence plucked from a filing by defendants earlier in this case: “Each of [the
tests in Absolute Activist Master Value Fund, Limited v. Ficeto, 677 F.3d 60, 62
(2d Cir. 2012)] establishes, as the site of the transaction that is of congressional
concern, a single location that—although subject to proof—can be easily
determined based on recognized and readily understood standards.” Pl Br. 6, 17—
18 (citing A-4887). Defendants made this statement in a completely different

context—when arguing that Absolute Activist’s “transfer of title” test should not be

(cont’d from previous page)

transaction” test because both had been decided before Morrison launched the
transactional approach to extraterritorial application of securities laws. In any
event, neither case would have required a “domestic transaction” analysis because
both involved domestic public offerings of exchange-traded securities.
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expanded to include the transfer of a beneficial interest, in part because doing so
would undermine the clarity the Supreme Court sought in Morrison v. National
Australia Bank Ltd., 561 U.S. 247 (2010). A-4887. Anticipating that plaintiffs
would raise this diversion, the Underwriter Defendants explained in their opening
brief in this Court that this out-of-context sentence does not say anything about
classwide ascertainability through administratively feasible means, does not
undermine the fact-intensive nature of the “domestic transaction” inquiry, and does
not authorize the extraterritorial reach of U.S. securities laws to be determined in a
claims administration process. See Op. Br. 24-25 n.11. Defendants also made
clear that the location of the “domestic transaction” is “subject to proof”—and
plaintiffs have not met their burden to show that this proof is administratively
feasible for the class. Plaintiffs dispute none of this; they simply repeat
defendants’ sentence robotically, as if it relieves them of their burden of proof. It
does not.

B.  Plaintiffs Misstate This Court’s Ascertainability Jurisprudence.

Just as plaintiffs’ factual representations find no basis in the record, their
legal assertions mischaracterize this Court’s ascertainability and extraterritoriality
jurisprudence.

First, plaintiffs’ suggestion that the ascertainability standard articulated by

this Court in Brecher applies only to the particular circumstance in that case—
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where the class lacked “a temporal limitation,” Pl. Br. 14—flouts this Court’s
established stare decisis principles. “To the extent the formulation [used in a prior
case] explains why the court ruled in favor of the winning party, the explanation is
part of the court’s holding, to which the court is expected to adhere . . ..” United
States v. McGee, 564 F.3d 136, 140 n.2 (2d Cir. 2009). The Brecher class was not
defined by reference to a “domestic transaction,” but Brecher has much to say
about the folly of utilizing that unascertainable term in a class definition without
elaboration.

Second, plaintiffs’ contention that Absolute Activist “strongly suggests that
demonstrating domesticity was administratively feasible” strains credulity. PI.
Br. 19. The Court in Absolute Activist, which was not a class action, allowed the
plaintiffs to file an amended complaint attempting to allege a domestic transaction,
based in part on their representation that they “possess[ed] trading records, private
placement offering memoranda, and other documents indicating that [their]
purchases became irrevocable upon payment and that payment was made . . . in
the United States.” 677 F.3d at 71. In other words, the Court held that individual
plaintiffs could attempt to allege a domestic transaction based on alleged trading
records demonstrating that irrevocable liability was incurred in the United States.
Whether they succeeded would be adjudicated by a court. This part of the holding

has no bearing on the issue before this Court: whether—under the particular

10
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circumstances of this case—the “domestic” nature of transactions by thousands of
absent class members can be demonstrated in an administratively feasible manner
without mini-hearings.

Third, while plaintiffs do not dispute that manageability and ascertainability
are “distinct legal concepts that serve different purposes,” Op. Br. 32 n.15, they
continue to rely on cases that address manageability—not ascertainability. This
confusion arises no sooner than the first sentence of the summary of plaintiffs’
argument. See Pl. Br. 13 (citing In re VisaCheck/MasterMoney Antitrust Litig.,
280 F.3d 124, 140 (2d Cir. 2001)); see also Pl. Br. 14, 37 n.20 (citing Seijas v.
Republic of Argentina, 606 F.3d 53, 58 (2d Cir. 2010)).

Fourth, plaintiffs repeatedly rely on the ascertainability jurisprudence of the
Seventh Circuit, which expressly departs from this Court’s. Compare Mullins v.
Direct Digital, LLC, 795 F.3d 654, 662 (7th Cir. 2015) (cited at Pl. Br. 30, 32)
(“declin[ing]” to adopt the Third Circuit’s ascertainability jurisprudence and to
require that class membership be ascertained through administratively feasible
means), with Brecher, 806 F.3d at 24 (endorsing the Third Circuit’s
ascertainability jurisprudence despite a submission alerting this Court to the
Mullins decision, see No. 14-4385, Dkt. No. 71).

Fifth, plaintiffs exaggerate when they assert that “[c]ourts in this Circuit

have little difficulty rejecting Morrison-type challenges at the class certification

11
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stage.” Pl Br. 18. In fact, plaintiffs could only find one case doing so—In re
Facebook, Inc., IPO Sec. and Derivative Litig., 312 F.R.D. 332, 351 (S.D.N.Y.
2015). But, as the Underwriter Defendants explained in their opening brief, Op.
Br. 33 n.16, Facebook has no relevance here because it involved securities traded
on a U.S. exchange—and therefore “domestic transactions” did not need to be
established. Plaintiffs mustered no response, but inexplicably continued relying on
Facebook anyway. Pl. Br. 18, 22,29.°

Plaintiffs also receive no support from cases certifying classes despite the
need for individualized damages inquiries. See Pl. Br. 28-30. Those cases do not
implicate the due process issues that ascertainability of the class definition poses
for both absent class members and defendants. Unlike the legal and factual
inquiries involved in determining whether a particular Petrobras Notes transaction
was domestic, “[1]t is a rare case where computation of each individual’s damages
is so complex, fact-specific, and difficult” that it should prevent class certification.

In re U.S. Foodservice Inc. Pricing Litig., 2011 WL 6013551, at *16 (D. Conn.

> Of the nine cases plaintiffs reference in the context of certification of bond
classes, Pl. Br. 15 n.5, none mentions Morrison and only two discuss
ascertainability. As in Facebook, the court in In re Winstar Comm. Sec. Litig., 290
F.R.D. 437, 443 n.6 (S.D.N.Y. 2013), addressed ascertainability in the context of
exchange-traded shares and therefore did not discuss Morrison’s “domestic
transactions” test. In Bennett v. Sprint Nextel Corp., 298 F.R.D. 498, 504 (D. Kan.
2014), the court, while acknowledging the ascertainability requirement, never
analyzed its application.

12
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Nov. 29, 2011), aff’d, 729 F.3d 108 (2d Cir. 2013). The cases plaintiffs rely on
demonstrate as much. In Union Asset Management Holding A.G. v. Dell, Inc., for
instance, the Fifth Circuit found ascertainable an Exchange Act class defined by
reference to whether its members suffered damages in part because there was a
“mechanical and objective standard” for making the requisite determination. 669
F.3d 632, 640 (5th Cir. 2012). And in the rare cases in which individualized
damages determinations are extremely complex and fact-intensive, class
certification is often unwarranted. See, e.g., Bell Atl. Corp. v. AT&T Corp., 339
F.3d 294, 307 (5th Cir. 2003).

Sixth, plaintiffs’ claim that the records of over-the-counter market-
makers/dealers will reflect “domestic transactions,” Pl. Br. 20-21, 1s another red
herring. Plaintiffs’ argument hinges on S.E.C. v. Ficeto, an out-of-Circuit district-
court opinion holding that the first, “exchange” prong of Morrison covers domestic
over-the-counter markets. 839 F. Supp. 2d 1101, 1108 (C.D. Cal. 2011). That
conclusion has been rejected by district courts in this Circuit (including Judge
Rakoff in this case), as well as in the district where it had originally been
drawn. See A-5176 (holding that “over-the-counter transactions are, by definition,
those that do not occur on an exchange”); In re Sanofi-Aventis Securities
Litigation, 293 F.R.D. 449, 457 (S.D.N.Y. 2013) (ruling out the first prong of

Morrison for securities that “sometimes traded in off-exchange, over-the-counter

13
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transactions™); Stoyas v. Toshiba Corp., 2016 WL 3563084, at *7 (C.D. Cal. May
20, 2016) (holding that an over-the-counter market was not a domestic exchange
under the first prong of Morrison).°

Finally, plaintiffs conflate two unrelated questions: whether some investors
purchased the relevant securities in “domestic transactions” (a claim unrelated to
ascertainability) and whether those investors are ascertainable without resort to
individualized mini-hearings (a claim plaintiffs must prove to demonstrate
ascertainability). Plaintiffs’ assertion that dismissal on Morrison grounds was not
sought in every individual case in Petrobras-related litigation, P1. Br. 19-20, is only
relevant to the first question—and thus not to this appeal. If anything, those
individual cases belie plaintiffs’ claim that mini-hearings could be avoided. After
all, individual plaintiffs in three of the five actions with claims against the
Underwriter Defendants initially had their claims dismissed on Morrison grounds.’
See A-1939-40. And class plaintiffs’ concession that it took multiple rounds of re-

pleadings to unearth records needed to analyze whether their own transactions had

® In any event, to the extent plaintiffs purport to refer to information in the hands of
OTC market-makers/dealers, Pl. Br. 20-21, they point to nothing in the record
reflecting what information, if any, the dealers possess.

7 Another plaintiff, Skagen AS, was given the opportunity to amend its complaint
to allege domestic transactions and did not. A-1939-40. Its claim was accordingly
dismissed. A-3808. Skagen’s counsel now appears in this appeal as counsel for
National Conference amicus in support of plaintiffs-appellees.

14
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been “domestic,” Pl. Br. 19, underscores that mini-hearings are inevitable.
(Plaintiffs’ implication that they had records available but sat on them, id., defies
belief.) Even then, the only records Plaintiffs unearthed were those of persons who
purchased directly “in the offering,” and half of the lead class plaintiffs were told
by the district court that they made no “domestic transactions” at all. A-5178-84.
In short, plaintiffs’ legal defenses of the district court’s class certification

misapply settled law and obscure core legal issues.

C. Plaintiffs’ Reliance on DTC Settlement Is Procedurally Foreclosed and,
in Any Event, Mistaken.

Plaintiffs also dust off an erroneous argument that settlement at DTC in New
York renders a transaction a “domestic” one—an argument they failed to make to
the district court during class certification proceedings. Pl. Br. 22-27. Plaintiffs
had omitted it for a reason: Judge Rakoff had squarely and correctly rejected this
very argument in the context of motions to dismiss.

Specifically, Judge Rakoff dismissed claims by certain Note purchasers,
including lead plaintiff, USS, and concluded that “the operations of the DTC are
insufficient to satisfy Absolute Activist, even assuming that DTC’s bookkeeping
affects a change in beneficial ownership in New York.” A-5181-82. DTC
“facilitate[s] the clearance and settlement of securities transactions between
participants through electronic book-entry changes to accounts of its participants.”

Id. at 5181. As Judge Rakoff explained:

15
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Quite apart from Absolute Activist’s clear language requiring a
transfer of [legal] title, Absolute Activist, 677 F.3d at 68, the Second
Circuit has elsewhere indicated that domestic “actions needed to carry
out . . . transactions, and not the transactions themselves[,]” are
insufficient to satisfy Morrison. Loginovskaya v. Batratchenko, 764
F.3d 266, 275 (2d Cir. 2014). The mechanics of DTC settlement are
actions needed to carry out transactions, but they involve neither the
substantive indicia of a contractual commitment necessary to satisfy
Absolute Activist’s first prong nor the formal weight of a transfer of
title necessary for its second.

Moreover, assuming the parties are correct that most securities
transactions settle through the DTC or similar depository institutions,
the entire thrust of Morrison and its progeny would be rendered
nugatory if all DTC-settled transactions necessarily fell under the
reach of the federal securities laws. The laws would reach most
transactions, not because they occurred on a domestic exchange but
because they settled through the DTC. This result cannot be squared
with the plain language and careful reasoning of Morrison and
Absolute Activist.

Id. at 5182 (alterations in original) (emphasis added).

Plaintiffs’ DTC Argument Has Been Waived and Is Precluded As an
Improper Cross-Appeal.

Plaintiffs are precluded from reviving this issue on appeal. They did not

raise it in class certification proceedings, and “[i]t is a well-established general rule
that an appellate court will not consider an issue raised for the first time on

appeal.” Cortlandt St. Recovery Corp. v. Hellas Telecomms., 790 F.3d 411, 421

(2d Cir. 2015).

The Court is also precluded from considering this issue for other reasons.

Under the cross-appeal rule, “an appellate court may not alter a judgment to benefit

16
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a nonappealing party.” Greenlaw v. United States, 554 U.S. 237, 244 (2008); see
also, e.g., 15A Wright & Miller, Federal Practice and Procedure § 3904 (2d ed.
West 2015) (a cross-appeal is required by “any party who wishes to argue for
alteration . . . or modification of the judgment”). In order to find for plaintiffs on
this issue, the Court would (1) expand the class to include all those who settled
through DTC (clearly a broader group of class members than Judge Rakoff
contemplated); and (2) effectively reverse the district court’s dismissal of certain
plaintiffs—a dismissal not cross-appealed here.® That would unquestionably
expand the decisions below in favor of non-appealing parties—a result unavailable
without a cross-appeal.

2. Plaintiffs’ DTC Argument Is Inconsistent with Absolute Activist and
Morrison.

These procedural hurdles should end this Court’s consideration of plaintiffs’
DTC argument. But even if this Court could consider the argument’s merits,
plaintiffs have not identified any basis for reaching a conclusion different from the
one Judge Rakoff reached on the motion to dismiss. This Court squarely held in

Absolute Activist that transactions in non-exchange traded securities are “domestic”

¥ Indeed, State Board of Administration of Florida, et al. (hereinafter “Florida
amici”), in an amicus filing in support of plaintiffs-appellees, admit that the DTC
argument they proffer aims to overturn the district court’s dismissal ruling, which
has not been appealed or cross-appealed here. Florida amici at 20 (complaining
that “there is no guarantee that the district court’s dismissal ruling will ever be
appealed”).
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only if “either irrevocable liability was incurred” or “fitle was transferred within
the United States.” 677 F.3d at 62 (emphasis added). As plaintiffs concede, title to
the Notes has not been transferred at any point after their initial issuance. Pl. Br.
27; A-4781-82. This alone is dispositive of plaintiffs’ DTC-related argument.
Even assuming, arguendo, that absent class members acquired a beneficial interest
in the Notes (such as beneficial ownership) through bookkeeping entries that

occurred at